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ABSTRACT OF THESIS

MILL'S "VERY SIMPLE PRINCIPLE'": LIBERTY, UTILITARIANISM AND SOCIALISM

1 The thesis aims to examine the political consequences of applying
J.S. Mill's ''very simple principle" of 1liberty in practice:
whether the result would be free-market liberalism or socialism,
and to what extent a society governed in accordance with the
principle would be free.

2 Contrary to Mill's claims for the principle, it fails to provide a
clear or coherent answer to this ''practical question'. This is
largely ©because of three essential ambiguities in Mill's
formulation of the principle, examined in turn in the three
chapters of the thesis.

3 First, Mill is ambivalent about whether liberty is to be promoted
for its intrinsic value, or because it is instrumental to the
achievement of other objectives, principally the wutilitarian
objective of ''general welfare'". The possibility that he might mean
the latter implies that, because liberty and utilitarian objectives
are at least potentially incompatible, application of the principle
does mnot preclude the sacrifice of individual 1liberty in the
pursuit of general welfare, and therefore does not preclude
paternalistic (and illiberal) state socialism.

4 Arguments advanced by commentators, notably Gray, to suggest that
there is no inconsistency between the 1liberal and wutilitarian
objectives in Mill's writing, are not sustainable.

5 Secondly, the principle's criterion for sanctioning interference in

liberty - the prevention of "harm to others" - is so vague and
elastic as to ©be compatible with almost any degree of
interventionism and indeed totalitarianism. Because of the

interdependence of men in society, there is virtually no limit to
the classes of activity which can be said to cause harm to others,
and hence no 1limits to the interference sanctioned by Mill's
principle. Thus the principle does not preclude the suppression of
legitimate economic activity by a socialist state committed to
preventing economic "harm'.

6 Attempts by commentators such as Rees and Ten to show that Mill's
use of "harm" is narrower and more specific, are not supported by
either textual or logical analysis.

7 Thirdly, Mill's principle fails to make clear whether "liberty"
should be understood to mean classical ("negative") liberty or some

form of '"positive liberty'" such as ability/power. It therefore
does not preclude the adoption of socialist measures to promote
"ability". On examination, "ability'" can be seen to be an entirely

different phenomenon from liberty. The promotion of "ability"
(attainable through central allocation of material resources) can
only be undertaken at the expense of liberty, particularly economic
liberty. The justification for safeguarding economic 1liberty lies
in respect for private property rights, the absence of which
entails enslavement and inhumanity.

8 If a principle were to be framed avoiding these three ambiguities,
it could serve as a firmer foundation for the protection and
promotion of liberty.
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GUIDE TO SOURCE LISTS

The published sources consulted in writing this thesis
are listed in two ways.

First, at ‘the back of the thesis, there is a full
bibliography of all works consulted, arranged in
alphabetical order according to author.

Secondly, each chapter of the thesis (together with the
introduction and conclusion) is followed by a list of the
citations in that <chapter, with numerical «cross-
referencing to the text of the chapter.

The following points should be noted about the method
of citation in each list.

(a) Full citations appear in the following way:
author (surname italicised); followed by title of
work (italicised if more than one work by the same
author is cited in the list); followed by, in
parentheses, publisher, date of publication and (if
different) date when the work was first published;
followed by page number.
Thus:
Thomas Hobbes; Leviathan; Everyman (London
1914/1651); page 66.

(b) Where only the name of the author (perhaps with the
title of the work) and the page number are given, the
full citation appears earlier in the list.

(c) Where only a page number is given, the work cited is:

John Stuart Mill; On  Liberty; Penguin
(Harmondsworth 1974/1859).
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A NOTE ON TERMINOLOGY
LIBERTY, LIBERALISM AND LAISSEZ-FAIRE

I always think it’s comical

How Nature does contrive
That every boy and every gal

That’s born into the world alive
Is either a little Liberal.

Or else a little Conservative.

W.S. Gilbert, Iolanthe.

Anyone who attempts to write about political liberty,
which is the subject of this thesis, finds his task
compounded by a terminological difficulty. Not only are
the issues themselves a matter of controversy, but so too
is the very language in which the issues are debated. For
one reason or another, various crucial words in this area
have come to be used by some people to mean things quite
different from - or even the exact opposite of - what they
mean when used by other people. This is particularly true
of the words "liberalism", "laissez-faire" and "liberty".

First, "liberalism". Not everyone likes to call
himself a "liberal". Ronald Reagan, when President of the
United States, spoke disparagingly of liberalism as "the
L-word"=. For him, and generally in modern American
parlance, "liberalism" is  identified with a
"progressivist" reformist position which holds that
liberty, and particularly economic 1liberty ("market
forces") should be tempered with elements borrowed from

socialism and social-democracy: government
interventionism to promote social objectives such as
equality and welfare. It is this definition of

liberalism, widely used in British political discourse as
well, which enables Senator Edward Kennedy in America and
The Guardian newspaper in London to be described (by
friend and foe) as "liberal"* and Mr Peter Walker to have
been characterised as one of the more "liberal" members of
Mrs Margaret Thatcher’s governments - by comparison with,
say, Sir Keith Joseph or Mrs Thatcher herself.

However in this thesis the terms "liberalism" and
"liberal" will be taken to mean something altogether
different, indeed virtually the opposite of "Guardian
liberalism". The thesis will use "liberalism" in the
traditional, classical sense - meaning a set of beliefs
tending towards the promotion of political arrangements
which recognise individual 1liberty as the supreme
political value, not to be subordinated to the pursuit of
"social" objectives like welfare or equality. Liberalism
in this sense holds that the range of functions of the
state ought accordingly to be limited. It insists,
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moreover, that individual 1liberty must extend to the
economic sphere, so that free enterprise, the operation of
markets, and capitalism, are preferred to state ownership
and dirigisme. It will be appreciated that on this
definition the political approach of President Reagan,
summed up in his own words as being that "government is
not the solution to our problem; government is the
problem"<, was a lot more liberal than that of Senator
Kennedy, while in Britain what is called "Thatcherism" is
thoroughly infused with the tenets of liberalism. This is
what Lord Harris of High Cross, a Thatcherite sympathiser,
meant when he said on BBC radio in 1984 that Mrs Thatcher
was "held back by the conservative element in the Tory
Party, because in my view she is the liberal element"<.

The point is perhaps most strikingly demonstrated in
the thought of, and in the contemporary reactions to,
Friedrich von Hayek, surely the twentieth century’s
foremost exponent of liberalism (on the definition adopted
by this thesis). He himself has bemoaned the way that the
term "liberalism", as it "in the past was widely and
correctly understood", has "as a supreme but unintended
compliment been appropriated by opponents of this ideal"=.
Hayek is self-avowedly a liberal. At the same time he
once recommended "another 20 years of Mrs Thatcher" in
Britain and acknowledged that she "agrees with my basic

concepts"*, The compliment was mutual, and Mrs Thatcher
was always been happy to associate herself with Hayek’s
thoughte. So too Ronald Reagan who, when President, was

known to admire Hayek, and cited with approval Hayek'’s
political tract The road to serfdom™. All this in spite
of Mr Reagan’s professed hostility to "the L-word" and his
eagerness to identify himself with conservatism; in
spite, also, of Mrs Thatcher having been 1leader of
Britain’s Conservative Party. To Hayek the liberal what
they called themselves did not matter; their “"basic
concepts" and his were the same; ergo Reaganism and
Thatcherism were, properly speaking, liberal programmes.
And here 1lies the explanation for Lord Harris’s remark
that Mrs Thatcher was "held back by the conservative
element". For conservatism, by its nature hostile to any
doctrinal commitment, sits uneasily with the doctrinal
commitment to liberty, free markets and limited government
which is implicit in Hayekian - and hence Thatcherite -
liberalism. In its respect for tradition tempered by
organic change, conservatism rejects the promotion of
abstract ideas such as freedom. This is what Hayek means
when he describes conservatism as "contentless" and when
he explains "why I am not a conservative"*.

It is easy to trace the historical reasons for the
term liberalism coming to be appropriated, as Hayek puts
it, by opponents of the free market/limited government
ideal. In the United States, as S.M. Lipset has said,
"the term ‘liberal’, first used to describe the ideology
of the American Revolution, changed its meaning when it
became associated with the New Deal and became the
American variant of social democracy"3d. In Britain the



terminological change can be attributed to the evolution
of the Liberal Party from its Gladstonian days of free
trade and "retrenchment", through Lord Rosebery’s 1903
Cheltenham speech calling for a "clean slate" for the
Party*, to the welfarist "New Liberalism" of Lloyd George
and his People’s Budget - and, eventually, in its death
throes to electoral alliance in the 1980s with a self-
proclaimed social-democratic party.*

Would it not be Dbetter, then, to avoid the
terminological confusion and abandon the term liberal in
its free market/limited government sense? The answer must
be no, for two main reasons. One is that the New/social-
democratic/Guardian "liberals" do not deserve to have
ceded to them a noble name which, to repeat Hayek’s point,
they have illegitimately appropriated. The other, more
practical, reason is simply that no other term will do.
Some people like to describe the free-market version of
liberalism as "nineteenth-century liberalism", reflecting
its Gladstonian connotations. But doing so can have the
unfortunate effect (fortunate to some) of conjuring up
images of workhouses, squalor and children down the mines
- the 1less attractive side of pre-welfarist Victorian
Britain. It also enables it to be derided as outdated and
hence irrelevant to modern times, whereas many liberals
(in the free-market sense) regard their philosophical
ideals of liberty as timeless and universal. (By the same
token, one might just as well call socialism "nineteenth-
century socialism", on account of its provenance from the
teachings of Marx, Robert Owen and so on.) Consequently,
"nineteenth-century liberalism" is not a particularly
happy expression. Equally unfortunate is the use of the
term "libertarianism" for the free-market version of
liberalism. "Libertarianism" is actually the term which
some free-market liberals themselves prefer - Robert
Nozick for instance* - since they are unwilling to
associate themselves with the dreaded "L-word". However
it is actually an inaccurate use of the word.
Libertarianism, properly speaking, entails opposition not
just to legal coercion but to moral constraints as well=™,
thus confusing liberty with licence (as to which see
chapter one, section 3.1 of this thesis).

* But as early as 1884 Herbert Spencer had detected a trend by
which, whereas "in past times Liberalism habitually stood for
individual freedom versus State coercion... Liberalism, getting more
and more into power, has grown more and more coercive". He noted
that a Conservative organisation was adopting the motto
"Individualism versus Socialism", and predicted (with remarkable
insight) that "if the present drift of things continues, it may by
and by really happen that the Tories will be the defenders of
liberties which the Liberals, in pursuit of what they think popular
welfare, trample under foot". (Herbert Spencer; The man versus the
state; Penguin (Harmondsworth 1969/1884); pages 66 and 81.)
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So what remain are the terms liberalism and liberal.
And in this thesis "liberalism” will be used to mean a
commitment to individual liberty, free markets and limited
government ( "Thatcherite"” liberalism rather than
"Guardian" liberalism), and "liberals"” to mean those who
advocate this view.

The second terminological problem is with "laissez-
faire". "Laissez-faire" is often associated with crude,
and easily caricatured, economic theory. As Hayek notes,
it "never provided a criterion by which one could decide
what were the proper foundations of government" and the
expression "laissez-faire" is "more popular with the
enemies than with the defenders of a free system"=. For
these reasons it would be preferable for this thesis to
avoid it altogether, and certainly not to use it as
synonymous with liberalism. The trouble is that several
major writers on Mill do use "laissez-faire" in this
sense, including John Gray=, C.L. Ten® and Gertrude
Himmelfarb®. Perhaps more importantly, Mill himself uses
the term, with approval, to define the proper scope of
governmental interference=, and indeed has been credited
with being one of the first English theorists to do so~
On account of this, but with reluctance, this thesis will
use the term "laissez-faire" occasionally when what is
really meant is liberalism.

There remains the third terminological problem, what
is meant by the word "liberty". This, however, is not
merely a matter of semantics, but of substance. It is a
question which requires a great deal more consideration
than there is space for in this Note. Chapter three of
the thesis will be devoted to such a consideration.
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INTRODUCTION

The object of this essay is to assert one very
simple principle, as entitled to govern absolutely
the dealings of society with the individual in the
way of compulsion and control, whether the means
used be physical force in the form of legal
penalties or the moral coercion of public opinion.
That principle is that the sole end for which
mankind are warranted, individually or
collectively, in interfering with the liberty of
action of any of their number is self-protection.
That the only purpose for which power can be
rightfully exercised over any member of a civilized
community, against his will, is to prevent harm to
others.

John Stuart Mill, On Liberty*.

Mill’s principle of liberty is not "very simple" at
all. The terse, emphatic maxim quoted above, upon which
the whole political philosophy of On Liberty is supposed
to rest, in fact conceals a host of complexities and
ambiguities. This ought not to be wondered at, for Mill'’s
project in formulating the principle was highly ambitious.
It was an attempt to supply a coherent criterion for
determining in practice whether, and when, an individual’s
freedom might 1legitimately be restrained. In any given
situation, the principle was to furnish a ready-made
answer to the "practical question" of "where to place the
limit between individual independence and social
control"=, It thus aimed to define and delineate the
proper scope of human freedoms and, Mill insisted,

No society in which these liberties are not, on the
whole, respected is free, whatever may be its form
of government; and none is completely free in
which they do not exist absolute and unqualified.=

Unfortunately, however, the nature of the “"free
society" which Mill envisages is far from clear. 1In order
to "illustrate" his principle and bring it into "greater



clearness"<+, Mill offers some examples of how it might be
applied in practice. Yet, if anything, these examples
seem to obscure the vision more than they clarify it.
Mill’s free society, he tells the reader, would be one
where smoking®, gambling and fornication® were permitted,
while heavy taxation was levied on alcohol consumption to
discourage drunkenness?. There would be few nationalised
industries - Mill opposes state ownership of railways, for
example® - and there would be no state schools, although
the education of children would be compulsory, and the
government would give grants to parents who could not

afford school fees®. People might “"rightfully be
compelled" to perform ‘“certain acts of individual
beneficence", including “"interposing to protect the

defenceless against ill usage"2°, Sunday trading would
generally be forbiddenzz; and free trade would on the
whole be encouraged, although "on grounds different from,
though equally solid with, the principle of individual
liberty asserted in this essay"*2.

A selection of modern responses to Mill bears witness
to this lack of clarity. According to Geraint Williams,
Mill’s attitude to "the socialist alternative" was, in
1848, “"sympathetic if critical"2*2; and John Gray has
written of Mill’s “"vision of a decentralised market
socialism" such as "has been attempted... in
Yugoslavia"*4. Yet Mill has also been cited with apparent
approbation by Mrs Margaret Thatcher who, speaking more
than ten years before she became prime minister, declared
Mill’s views on "choice of way of life" to be "as relevant
as ever"is, John Gray insists that Mill’s principle
"contains no commitment to any principle of laissez-
fairev2s and C.L. Ten claims to see "no necessary
connection" between Mill’s views and "a doctrine of
economic laissez-faire"x6a, Gertrude Himmelfarb, on the
other hand, contends that "Mill, after all, was a laissez-

fairist"217,



The object of this thesis will be to try to
disentangle all the confusion, and so to discern the real
character of what is being prescribed by Mill’s principle
of liberty. The principle is intended to have practical
effect: it is, in Mill’s words, a response to a
"practical question"2; and the whole of the last
chapter of On Liberty is devoted to the "applications" of
the principle*?a, This thesis will endeavour to ascertain
what are the consequences of applying Mill’s principle in
practice. Mill claims that applying the principle results
in a "free society"2. This thesis will examine whether,
and to what extent, a society governed in accordance with
the principle would, indeed, be free.

Before proceeding any further, a minor caveat ought
perhaps to be inserted. Mill’s principle, of course,
addresses itself to two distinct issues regarding the
"dealings of society with the individual". One is what it
describes as coercion "in the form of legal penalties":
that 1is, interference with individual 1liberty by the
state, the government and the law. This might be termed
the "political" aspect of the principle. The other aspect
relates rather to the individual’s subjection to, and
independence from, more general "social" pressures, the
"moral coercion of public opinion", an issue which does
not really have a bearing on the sort of political
arrangements which are to obtain in society. At least one
commentator has seen this latter aspect as the main
concern of Mill’s principle, which (he writes) was not
chiefly directed towards limiting the acts of public
authorities*®, while Mill himself describes the tyranny of
social pressures as being "more formidable than many kinds
of political oppression"2. However, this thesis is to be
a study in political theory, and it is concerned primarily
with Mill‘’s attitude to political liberty. Accordingly,
it will deal almost exclusively with the former,
political, aspect of the principle; and the latter,



"social", aspect will be largely outside its ambit (except
insofar as it may help shed light on the political issue).

It is, then, the nature of Mill’s political vision
which 1is wunder scrutiny. Is it a prescription for
liberalism and "laissez-faire"*, for socialism, or for
what? 1In examining this, the thesis will concentrate in
particular on three ambiguities arising from the very
simple principle. These are: first, the extent to which
liberty is to be promoted for its intrinsic value, or is
rather to be seen merely as instrumental to some other,
ulterior "end"; secondly, the meaning of the limitation
on liberty which the principle proposes, expressed by the
words "to prevent harm to others"; and, thirdly, the
meaning of "liberty" itself as envisaged by the principle.

The first of these, the question of liberty as an
intrinsic or an instrumental value, will have to be
explored in order to understand clearly how effective
Mill’s principle would be in safeguarding 1liberty (and,
therefore, just how "free" would be the society which it
prescribes). For if individual liberty is to be protected
simply as a means to another, prior objective, then there
would be absolutely no reason not to jettison liberty the
moment a more effective way of attaining that same
objective were found. The point is thus one of
fundamental importance, and yet within just two paragraphs
after enunciating his apparently simple principle, Mill
muddies the waters. Having declared that the principle of
liberty is intended to "govern absolutely"2, and that an
individual’s independence "is, of right, absolute"®, he
then sows confusion by adding that he repudiates the idea
of liberty as an "abstract right... a thing independent of
utility"2°,. In other words, he seems to add the
qualification that 1liberty is to govern only if, and
insofar as, it promotes a further value, utility - the

* as to which terms, see the Note on Terminology at the beginning of
the thesis.



objective, or at least a variant of the objective, sought
by the utilitarian movement. Some critics have chosen to
ignore this qualification altogefher2°, while others have
seen it as negativing almost entirely the principle’s
tendency to promote liberty=22. The picture is further
obscured by the way that Mill elsewhere seems to justify
liberty not for its own sake, nor yet as instrumental in
promoting the utilitarian ideal, but on other grounds,
such as its wunique ability to preserve peace between
men22, or (incongruously with other elements of his
writing) as a function of scepticism in Mill=23., It will
be necessary to consider which, if any, of these reasons
for liberty is pre-eminent. Chapter one of this thesis
attempts to do this.

The second source of confusion in understanding the
sort of society proposed by Mill lies in the apparently
innocuous phrase "to prevent harm to others"2:. This is
offered as the justification for legitimate restraints of
an individual’s freedom and, consequently, the scope of
such freedom will be directly and inversely proportionate
to how widely "harm" is interpreted. In some ways, this
point relates to the earlier question of whether liberty
is dependent on an ulterior, utilitarian goal; for the
overriding objective (overriding and pre-eminent over
liberty) of preventing harm is of a similar nature to that
of promoting happiness, the essence of utilitarianism.
And once again it is ©possible to interpret the
qualification on 1liberty as entirely negativing liberty,
in that, as Mill himself acknowledges, no man is entirely
isolated* and therefore "it is impossible for a person to
do anything seriously or permanently hurtful to himself
without mischief reaching at least his near connections,
and often far beyond them"24, In that case, if every
"self-regarding" harmful action also causes harm to
others, and freedom is to be restricted to prevent this,

* or, in Donne'’s celebrated expression, "no man is an island”.



then this contradicts Mill’s original assertion (in the
paragraph where the principle 1is set out) that an
individual’s "own good, either physical or moral, is not a
sufficient warrant"* for interfering in his 1liberty.
Moreover, many beneficial self-regarding actions can have
a harmful impact on others: for instance, when someone
sells a lot of shares in a compahy on the stock exchange
in order to secure a profit for himself, this can
depress the price of all that company’s shares, causing
losses to other people who continue to hold them. If all
these actions (which, one way or another, cause harm to
others) are to be restricted, it is evident that not very
much will be left of 1liberty! The nature of the "free
society" therefore depends on defining more precisely than
the simple words of the principle, what kind of harm is to
be prevented by restraint. This point will be explored in
chapter two of the thesis.

Thirdly, and finally, there is the question of what
kind of "liberty" is meant. It has been argued by some
that the promotion of 1liberty requires not merely
"protection... from deliberate restriction but also
opportunities and resources for its exercise"2s*,
necessitating large-scale state interventionism to
"redistribute" wealth, guarantee employment, and so on.
Other commentators have, with some textual
justification27, understood Mill to be concerned with
protecting an individual’s freedom to choose according to
his "real" desires, which may differ from his expressed
desires if he is not (economically) "in control of his
situation": for example, the car driver who has not been
provided with seat belts by the manufacturers, or the
employee who accepts a low wage'?. This too entails state
interference (to compel the manufacturer to supply seat
belts, to impose a minimum wage, and so on), and again
Mill’s principle is invoked to justify such paternalism.

* This is the classic equation of liberty with "ability" or "power"
criticised more than three centuries ago by Hobbes2s,



By contrast, as has been seen, Himmelfarb understands the
principle to imply laissez-faire and non-interventioni?.
These very different interpretations of the concept of
liberty, which will be the subject of chapter three, imply
very different types of political arrangement. Without
further explanation or amplification, Mill’s "very simple"
principle can give precious little guidance as to which
one is to be adopted.

Some of the ambiguities and contradictions in Mill
are perhaps no more than might be expected of someone
whose works spanned over half a century. A thinker is not
like an abstract theory, which is required to maintain
stringent standards of consistency and internal coherence.
He is a human being who, as he grows older, matures,
reflects, reconsiders, changes his mind. In Mill’s case,
there is said to be a considerable "biographical" impact
on his writings; and in particular much has been made of
the "mental crisis" which he suffered at the age of twenty
and which supposedly produced in him a modification of, or
even a revulsion against, his utilitarian upbringing2s.

Not everything can be explained away in these terms,
however. (The "mental crisis", which occurred in 1826,
cannot for instance account for the allegedly fundamental
discrepancies between On Liberty, published in 1859, and
Utilitarianism, published two years later=2°*.) It will be
the contention of this thesis that the confusion about how
exactly to apply Mill’s principle arises chiefly from the
ambiguous formulation of the principle itself: ambiguity
about the reasons for liberty, about the type of "harm" to
be prevented, and about the type of "liberty" to be
promoted. These three points will be examined in turn in
chapters one, two and three of the thesis. Lastly, in the
conclusion, consideration will be given to whether such

* They were both written between 1854 and 18592°.



ambiguities are inevitable, given the ambitiousness of
Mill’s project (which amounts to saying that any attempt
to formulate a coherent principle of liberty is bound, by
its nature, to fail); or whether, on the contrary, it is
possible to devise a simple criterion for delineating the
scope of individual liberty and the limits of state power,
which, more precisely than Mill‘’s, could determine the
nature of a free society.
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CHAPTER ONE -~ WHY FREEDOM?

l. LIBERTY AS INTRINSIC OR INSTRUMENTAL?

The grand, leading principle, towards which every
argument unfolded in these pages directly
converges, is the absolute and essential importance
of human development in its richest diversity.

These words are not Mill’s, but Wilhelm von
Humboldt'’s; and by "these pages" von Humboldt meant a
work of his entitled Spheres and Duties of Government.
Nevertheless Mill saw fit to quote the sentence on the
cover page of On Liberty, clearly intending it to be seen
as equally applicable to his own essay. What is striking
about this, of course, is that the sentence says something
rather different from the very simple principle which is
the subject of this thesis.

Mill spells out the very simple principle less than a
dozen pages after citing von Humboldt’s sentence. Yet
whereas the very simple principle stresses the central
importance of 1liberty from coercion - the individual’s
"independence" is stated to be ‘"absolute"* - von
Humboldt’s formulation asserts the "absolute and essential
importance" of human "development". The former is stated
to be "one" principle, "entitled to govern absolutely"?2;
the latter claims to be "the grand, leading principle".
The former constitutes "the object of this essay" [On
Liberty]?2; the latter is "the point at which every
argument unfolded in these pages [Spheres and Duties -
but, by unavoidable implication, On Liberty] converges".

So which of these positions is, for Mill, paramount?
Is liberty really "absolute"? 1Is it to be promoted and
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protected for its own sake, because liberty is right in
itself, as an intrinsic wvalue? Or rather because it
produces certain beneficial outcomes and ulterior ends,
and is instrumental towards achieving some other "grand,
leading principle"?

Answering these questions, about the intrinsicality
or instrumentality of 1liberty, is fundamental to an
understanding of the political .implications of Mill’s
principle. As was mentioned in the introduction, the very
simple principle is not only concerned with political
liberty and the relationship of government with the
individual. Some commentators have gone further and said
that this issue was not even Mill’s chief concern in
devising the principle3; and, indeed, that the principle
is "silent about the proper limits of state activity"+<.
This last claim at least is belied by Mill’s citation of
von Humboldt on the cover page of On Liberty: the work
being quoted 1is about the “"spheres and duties of
government" . Moreover, in the paragraph immediately
preceding the one where the principle is first asserted,
Mill writes of the need for a "recognized principle by
which the propriety or impropriety of government
interference is customarily tested"S; and, when he
actually spells out the principle, he says that it is
applicable, inter alia, to the issue of coercion by means
of "legal penalties"2.

1.1. A free society: government interference versus

individual liberty

In short, the very simple principle is at least
partly concerned with the issue of political liberty and
the limits of government power. The issue can perhaps
best be approached by imagining two polar extremes of
political arrangement, diametrically opposed conceptions
of the way society should operate.
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At one extreme, one can imagine an all-powerful
government, in the control of a dictator or an oligarchy
or simply administered according to some dominant
conception or plan, which (for whatever reason) acted as
though it were entitled to regulate and/or direct every
aspect of human activity in society. There would be no
inhibition or 1limitation on the range of functions
accorded to the state, and no form of coercion of
individuals which would be ‘"beyond bounds" to the
government, the state and the law. Accordingly there
could not sensibly be said to be individual liberty in
such a society, for there would be no field of activity in
which the individual was entitled to direct his destiny by
himself - no private sphere in which the individual was
immune from governmental interference and, to use Mill’s
word, "sovereign". This would be absolute, totalitarian,
tyranny (whether or not it is practically feasible is a
different matter).

At the opposite extreme to all-powerful government,
one can imagine anarchy or the "state of nature", where
there would be no state, no government, no laws to
prohibit murder or theft or assault - and where
individuals would be entitled to do what they wanted to
themselves and to each other, totally without coercive
restraint by any public authority. In the latter kind of
society, the sphere of individual activity would be as
limitless as the sphere of governmental activity in the
former.

Of course many political thinkers over the centuries
have refused to recognise this kind of polarity, and have
seen no tension between liberty on the one hand and the
state and laws on the other. Rousseau, for instance,
believed that the state and the law could embody freedom,
through the collective expression of individuals’ free
wishes - the "general will" - such that "each, uniting

16



with all, nevertheless obeys oniy himself, and remains as
free as before"s. This was so even if the law rode
roughshod over the particular wishes and choices expressed
by individuals, since those choices might not be for the
best, whereas what people really wanted was "the best".
In The Social Contract Rousseau wrote of "the general
will, which is the law" and commented:

by themselves the people always want what is good,

but by themselves they do not always see its».
That is to say, obedience to the state and its laws would
supply the means by which people were enabled to "see"
what they "really" wanted. In much the same way, Hegel
depicted citizens of the modern state as identifying their
individual interests with the collective common interest,
such that they were each possessed of a "fundamental sense
of order"7: their will embodied as restraint, their
freedom expressed as obedience to the law.

These kinds of argument embody certain assumptions
which bear further examination. Upon further examination,
they turn out to contain much that is potentially inimical
to liberty. Implicit in the notion that people’s liberty
can be fulfilled through the realisation of a "general
will", is the presupposition that "people" (that is,
individuals) are to be identified with "the people" as a
collective entity, and that the wishes of each are best
expressed as the will of the whole. The problem with this
is that, since people - individual people - typically have
different wishes and opinions from each other, it will not
always be the case that each one can "unite with all" and
at the same time "obey only himself"€. There will always
be people, even if only minorities, whose interests and
views do not coincide with the "general will". That being
so, it ~cannot Dbe assumed that governments (even
governments representing the majority of an electorate)
which act in the name of "the people" - or that laws which
purport to express the "general will" - will never snuff
out the freedoms of minorities and individuals. Of course
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it all depends on how the "general will" expresses itself;
but if, as Rousseau suggests, each individual "puts in
common his person and his whole power under the supreme
direction of the general will"€®, that individual cannot
be assured, in the absence of other safeguards*, that his
liberty as an individual (to express heretical views, for
example) will be respected. Political arrangements which
attempt to realise the "general will", and the freedom of
"the people" collectively, thus offer 1little ultimate
protection of the freedom of people individually. Mill
makes this point effectively in the opening paragraphs of
On Liberty:
Such phrases as "self-government", and "the power
of the people over themselves", do not express the
true state of the case. The "people" who exercise
the power are not always the same people with those
over whom it 1is exercised; and the ‘"self-
government" spoken of is not the government of each
by himself, but of each by all the rest. The will
of the people, moreover, practically means the will
of the most numerous or the most active part of
the people - the majority, or those who succeed in
making themselves accepted as the majority; the
people, consequently, may desire to oppress a part
of their number, and precautions are needed against
this as against any other abuse of their power.®

No less potentially inimical to liberty are the
implications of Rousseau’s point that people "do not
always see" what they want. This presupposes that people
have "real" wishes and desires which are different from
what they themselves perceive to be their wishes and
desires, and hence different from their expressed wishes
and desires. Accordingly people’s expressed wishes can be
ignored, and their actual free choices thereby overridden

* For example liberal constitutional arrangements reflecting some
sort of 1liberty principle which, 1like Mill’s, draws a boundary
between the individual and the state.
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- without, on this analysis, there being any negation of
their "real" free choices. Moreover, this concept of
"real" free choices, being choices other than what people
think they want, carries with it the further implication
that what a person wants is not a matter for self-
assessment but rather something which can be deemed
objectively, and hence externally to that person. Thus
when Rousseau says that people really want "what is good",
he means that they want what is deemed to be good for
them: for instance, a ”benefidial" or "rational" plan
devised by the state. It follows that people’s freedom
may be realised by their conforming to a plan which the
state imposes on them! 1In this way, tyranny can be (and
often has been) advanced in the name of "liberty".

The view that there is no contradiction between
liberty on the one hand, and the state and its laws on the
other, has been propagated not only by Rousseau and Hegel
but also, in varying forms, by Spinoza, Locke,
Montesquieu, Kant and Burke®. From Hobbes, however, there
is a different emphasis with the acknowledgement, in
Leviathan, that civil laws are "artificial chains"2*° and
that rights (or liberty) and law are "in one and the same
matter inconsistent"2,

And Mill, too, recognises that there is such an
"inconsistency": a tension between the operation of laws
by the state and the exercise of freedom by the individual
(or, as he puts it at the very beginning of On Liberty, a
"struggle between liberty and authority"®»). This tension
attains its extremes in the polarity between tyranny and
anarchy. Mill presupposes that neither extreme is
acceptable as the basis for political society. In the
former, with a limitless sphere of governmental activity,
there is no 1liberty, which is dreadful. And in the
latter, with a limitless sphere of individual activity,
there is nothing to prevent murder, theft, assault, and so
on, which is also dreadful. ("All that makes existence
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valuable to anyone", Mill writes, "depends on the
enforcement of restraints upon the actions of other
people"*3.,) Moreover, when individuals cannot walk the
streets without fear of being assailed by a murderer,
thief, etc., they are not truly free. So a ‘"free
society", which is what Mill expressly states in On
Liberty that he seeks*, is one which 1lies somewhere
between the two extremes, which contains both a sphere of
individual activity and a sphere of governmental activity,
each one limiting the other. The question which this
raises is, where ought the line properly to be drawn?
Mill’s position is that there should be a balance: with
some, but not limitless, individual liberty, and some, but
not limitless, governmental interference. But - putting
the question in a different way - how much of each?

The "very simple principle" was an attempt by Mill to
provide a simple criterion for answering this question.
The criterion was to be applied in practice to any given
situation where the issue arose as to whether or not the
government ought to interfere in individual liberty. In
Mill’s words, the principle would answer

the practical question where to place the limit -
how to make the fitting adjustment between
individual independence and social control.:3
If it were applied properly and consistently, Mill'’s
vision of a "free society" would obtain.

The aim of this thesis, as stated in the
introduction, is to understand the nature of the society
which would in fact ensue if the principle were applied
properly and consistently. Would the application of the
principle really guarantee a truly free society? The
first part of the answer to this lies in the question of

* "No society in which these 1liberties are not, on the whole,
respected is free, whatever may be its form of government; and none
is completely free in which they do not exist absolute and
unqualified."22
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intrinsicality or instrumentality - in why freedom was to
be promoted.

1.2. An intrinsic value?

Any textual analysis of On Liberty, let alone Mill’s
other works, can give rise to quite a number of different
answers to this question, some perhaps surprising.
Gertrude Himmelfarb is convinced that Mill sees liberty as
an intrinsic value "not... subject to other more proximate
purposes"14, (Certainly the absolutist language in which
the very simple principle itself is couched lends credence
to this view. Mill says that the principle of liberty is
entitled to govern "absolutely"2; that preventing harm to
others is the "sole" end2 and the "only purpose"?2
justifying restraint; that individual independence in
self-regarding actions must be "absolute"; and, most
compellingly, that such independence exists "of right"z.
In similar vein, a couple of pages earlier, Mill cites
with approval

the great writers to whom the world owes what

religious liberty it possesses [who] have mostly

asserted freedom of conscience as an indefeasible

right and denied absolutely that a human being is

accountable to others for his religious belief2s%*,
Accordingly, Himmelfarb concludes, Mill’s view is that
liberty and individuality are to be established "firmly
and absolutely in and for themselves" and they are
"necessary and sufficient ends"24, Likewise John Gray
contends that in Mill’s moral system "the right to liberty
is accorded priority"i6**,

* Emphasis added.

** although, &as will be seen, Gray does not regard this as
inconsistent with the primacy of utilitarianism in Mill’s theories.
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1.3. An instrumental value?

3

However, one does not have to read very far from the
assertion of the very simple principle before the
"intrinsic" interpretation begins to look a bit unsteady.
Within a page of Mill’s assertion that an individual’s
absolute independence exists "of right", Mill warns:

It is proper to state that I forego any advantage
which could be derived to my argument from the idea
of abstract
right...x*
What follows, virtually throughout the rest of the book,
is a series of instances of the ulterior benefits which
liberty can produce. The suggestion, at least in some
passages, seems to be that liberty’s principal value lies
in its being instrumental to achieving those benefits.

1.3.1. Scepticism

First, in chapter 4, entitled "Of the limits to the
authority of society over the individual", Mill appears to
say that scepticism about human conduct is the main reason
for promoting 1liberty. This wview, which has a 1long
pedigree in the history of political thought, recognises
that a central government or plan is no wiser and no more
rational than the individual human beings who comprise or
conceive it, and, human beings being fallible, the extent
of its powers ought to be strictly circumscribed. This
view has a central place in conservative thought,
expressed for instance by Burke in his attack on the
French revolution:

The science of government being... a matter of
experience, and even more experience than any
person can gain in his whole 1life, however

* But see below, section 2.2.2.
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sagacious and observing he may be, it is with
infinite caution that any man ought to venture upon
pulling down an edifice which has answered in any
tolerable degree for ages the common purposes of
society, or on building it up again...*?

But it is also one of the chief justifications for
liberty advanced by Friedrich von Hayek, who explicitly
places himself outside the conservative tradition:®8.
Hayek argues that liberty is necessary because individual
human activity is so complex and varied that no central
planner(s) can possibly know or understand the activity of
the vast numbers of individuals who make up a society;
consequently, any attempt to direct “"society" will
inevitably be based on a travesty of understanding and
will thus be doomed to failure. He writes:

What we must ask the reader to keep constantly in
mind... is the fact of the necessary and
irremediable ignorance on everyone’s part of most
of the particular facts which determine the actions
of all the several members of human society...
[This] makes both our attempts to explain and our
attempts to influence intelligently the processes
of society very much more difficult, and... places
severe limits on what we can say or do about
them.2°

In chapter 4 of On Liberty the "sceptical" view of
liberty finds expression in the argument that, when "the
public" interferes with individual conduct

the odds are that it interferes wrongly and in the
wrong place... The opinion of... [an overruling]
majority, imposed as a law on the minority, on
questions of self-regarding conduct is quite as
likely to be wrong as right, for in these cases
public opinion means, at the best, some people’s
opinion of what is good or bad for other people.Z2°
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In Mill’'s view, this 1is "the strongest of all the
arguments" against interference in purely personal
conduct=2°.

1.3.2. Hobbesian social cohesion-

In chapter 5 of Utilitarianism, however, Mill
advances a second, altogether different, reason. He
writes that respect for each individual’s inviolable
sphere of self-regarding activity - the essence of the
very simple principle - is the necessary precondition for
social cohesion, harmony and peace, and the principal
safeguard against perpetual warfare:
The moral rules which forbid mankind to hurt one
another (in which we must never forget to include
wrongful interference with each other’s freedom*)
are more vital to human well-being than any maxims,
however important, which only point out the best
mode of managing some department of Thuman
affairs.22 '

They are so "vital" because
It is their observance which alone preserves peace
among human beings: if obedience were not the
rule, and disobedience the exception, every one
would see in every one else a probable enemy,
against whom he must be perpetually guarding
himself.=22

This second view belongs to a rather different tradition

from the first, and closely echoes Hobbes’s justification

for the role and scope of government in Leviathan:
It is manifest that during the time men live
without a common Power to keep them all in awe,
they are in a condition which is called war; and,
such a war, as is of every man against every
man...22 The final cause; end or design of men...
in the introduction of that restraint upon
themselves (in which we see them 1live in

* Emphasis added.
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commonwealths) is the foresight... of getting
themselves from that miserable condition of war,
which is naturally consequent... to the natural
passions of men.23%

Moreover, it is significant that this second view,
that respecting each other’s independence is the only way
out of war and into social harmony, not only supplies a
theoretical justification for liberty, but also can claim
to have some actual historical validity. It can be argued
that this is how individual 1liberty was in fact first
established in England and Europe: out of the horrific
religious wars of the sixteenth and seventeenth centuries,
there emerged a recognition that peace could only come
through mutual religious tolerance, which meant respecting
liberty of conscience. The point to note here is that
Mill subscribes to this account of liberty’s development,
and indeed recounts it in the crucial opening paragraphs
of On Liberty just before setting out the very simple
principle. He writes that almost the only field in which
individual 1liberty has been consistently respected in
modern times has been on the question of “"religious
opinion", and he explains this by describing how, after
the religious wars

when the heat of conflict was over, without giving
a complete victory to any party... minorities,
seeing they had no chance of becoming majorities,
were under the necessity of pleading to those whom
they could not convert for permission to differ.2s

* In this context it is interesting to note that, in at least one
published work, Mill actually quoted Hobbes’s description, in
Leviathan, of the miserable condition of war where man’'s life is
"solitary, poor, nasty, brutish and short"z4.
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1.3.3. Utilitarianism

So, in separate passages, Mill can be seen to draw on
two distinct traditions to provide ulterior justifications
for his wvery simple principle. First, there is the
"sceptical" view of human capability which says that
freedom is necessary because human beings are fallible and
therefore ought not to have too much power. Secondly,
there is the "Hobbesian" line that freedom is necessary
because it preserves peace and, indeed, has actually
brought peace out of (religious) warfare. Both of these
"reasons" explain and justify liberty in terms ulterior to
itself, suggesting that, in those terms, liberty’s value
is purely instrumental.

But the most common view of Mill, of course, is that
he justifies liberty not by appealing to the "sceptical"
or to the "Hobbesian" view, but in terms of another
ulterior value - utilitarianism. (It is arguable that the
sceptical analysis and the Hobbesian analysis are
themselves instrumental means to the utilitarian end.)
Himmelfarb  strenuously denies this, claiming that
"whatever Mill’s intentions elsewhere... it was not his
intention here, in On Liberty, to rest his case on
utilitarian principles"2e,

However, this assertion flies in the face of plenty
of textual evidence which is to be found in On Liberty
itself. Just two paragraphs after he first asserts the
very simple principle, at the point (already referred to)
where he seems to deny* that he conceives liberty as an
abstract right, Mill says that it is not "independent of
utility"27?. He reaffirms his belief in utility as "the
ultimate appeal on all ethical questions"27.

* But see below, section 2.2.2.
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After this, in the text, there is a semi-colon, and

the next words are crucial:

but it must be utility in the largest sense27.
It is utility "in the largest sense" that Mill advocates
BOTH in On Liberty AND in his other works, such as
Utilitarianism: a utilitarianism which inherits from his
father James Mill and from Bentham the belief that the
general happiness ought to be maximised, but which defines
happiness in a "larger" (or more refined) way to encompass
nobility, virtue, truth, beauty and individuality. In
chapter 2 of Utilitarianism, Mill declares that

Utility, or the Greatest Happiness Principle, holds

that actions are right in proportion as they tend

to promote happiness, wrong as they tend to produce

the reverse of happiness. By happiness is intended

pleasure, and the absence of pain; by unhappiness,

pain, and the privation of pleasure.2€
He reasserts moreover, crucially for the argument of this
thesis, that pleasure and the absence of pain are "the
only things desirable as ends"28, But he says that this
formulation does not answer everything, and "much more
requires to be said; in particular, what things it
includes in the ideas of pain and pleasure"2€. He answers
his own question just a few pages later, contending that
"utilitarianism... could only attain its end by the
general cultivation of nobleness of character"z2°,

This, then - the "general cultivation of nobleness of
character" - is what Mill means by utility in the largest
sense. And there is plenty in the text of On Liberty to
suggest that he sees liberty as instrumental to achieving
that (larger) utilitarian end.

In chapter 2, for instance, Mill argues the case for
"the liberty of thought and discussion". His case is not
that freedom of thought and discussion is good in itself.
Instead he contends that freedom of thought and discussion
is good because it produces truth. He portrays the world,
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not unreasonably, as one where there is both truth and
falsehood; and, confident that men’s "errors are
corrigible"2°, he argues that liberty of thought and
discussion - free competition in ideas - is the most
efficient corrective mechanism for enabling truth to
prevail. Mill states that on any issue where there is a
division of opinion, one of three situations must obtain.
In each one, he contends, 1liberty is beneficial in
producing truth. First, there is the situation where A’s
opinion is false and ’'s is true. In that case, it is
self-evidently detrimental to the increase of truth if A,
enjoying power, were to suppress B’'s freedom to assert his
opinion=32, Secondly, A’s opinion may be true and B’'s
false and, although it might be thought that nothing would
then be lost by suppressing B’s views, Mill believes that,
without the stimulus of free debate, A’s opinion would
after a time lapse into the "deep slumber of a decided
opinion" which is mouthed parrot-fashion but no longer

understood. The truth of the opinion is lost, and it
becomes an empty platitude32. Lastly - and, in Mill’s
estimation, most often - is the situation where each
opinion is partially but not wholly true. The free

interchange of ideas allows the parties to correct the
respective shortcomings in their understandings, with the
consequence that the two views are synthesised as a whole
truth=33.

Freedom of thought and discussion is thus justified
in chapter 2 of On Liberty as the means of attaining
truth. Chapter 3, headed "Of individuality, as one of the
elements of well-being", justifies freedom of action on
almost identical grounds. Just as competition between
different opinions will enable the truth to prevail, so
too, Mill argues, competition between a wide variety of
ways of life will lead to the general adoption of "more
enlightened conduct"24 and "better modes of action"3s.
Moreover, when people choose their own ways of life rather
than blindly following custom, they employ all their
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faculties and so enhance their faculties2€¢. Even people
who do not themselves practise a novel or unconventional
way of life will benefit from the existence of those who
do, for the whole tone of life throughout society will be
stimulated by the "mere example of nonconformity"27. And,
because people are made happy in different ways, a wide
choice of different "sources of pleasure" cannot but
enhance the general sum of happiness3%.

The common strand running through all these arguments
for liberty of thought, discussion and action is that they
are all wutilitarian arguments.’ Mill is apparently
justifying freedom as the means to happiness, although of
course he means happiness in the larger, more refined
sense. The triumph of truth, more enlightened conduct,
the enhancement of an individual’s faculties and the
stimulation of the tone of life throughout society all
constitute that "general cultivation of nobleness of
character" which, for Mill, is the essence of
utilitarianism. At various points in chapters 2 and 3
Mill seems quite explicit about this. He says in chapter
2 that

the truth of an opinion is part of its utility3°®
and he expresses the advantages of freedom of discussion
in terms of their propensity to enhance character, well-
being and (hence) happiness among humanity generally.
Silencing the expression of an opinion, he says, has the
effect of
robbing the human race, posterity as well as the
existing generation<©.
The price to be paid is
the sacrifice of the entire moral courage of the
human mind<2.
By contrast, competition between ideas serves
to enable average human beings to attain the mental
stature which they are capable of<+=,
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Chapter 2 concludes with an assertion of
the necessity to the mental well-being of mankind
(on which all their other well-being depends*) of
freedom of opinion<3.

Likewise, in chapter 3, freedom of action is justified as
a necessary part and condition of... civilization,
instruction, education, culture<+4;

and Mill cites with approval von Humboldt’s argument that

the development of an individual’s powers to a complete

and consistent whole is
"the end of man"... "towards which every human
being must ceaselessly direct his efforts"<s.

The role of liberty seems to be simply instrumental

towards attaining this "end":
for this there are two requisites, "freedom and
variety of situations"45%*,

Elsewhere in On Liberty, when Mill argues in favour
of other aspects of political liberty such as free trade,
competitiveness and 1limited government, he likewise
appears to base his arguments on the grounds that they
will have beneficial effects rather than that they are
intrinsically good. Free trade, for example, is to be
commended because it means that "the cheapness and the
good quality of commodities are most effectively provided
for"46, while competitiveness for admission to the
professions and so on is "better for the general interest
of mankind"4s€. In chapter 5, entitled "Applications",
Mill lists three "objections to government interference",
which are: first, that things are usually "better done"
by individuals (who have a vested interest in their
consequences) than by governments; secondly, that
individual action and initiative strengthen people’s
"active faculties"; and - the third and "most cogent

* Emphasis added.

* Emphasis added.
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reason" - that government interference leads to a vast
bureaucracy, with power concentrated in the hands of
hangers-on who have no incentive to carry out reforms or
improvements which might threaten their entrenched
power<7.

Mill’s attitude to socialism is obviously crucial to
understanding the sort of free society which he envisages
and (in particular) whether or not it is to be based on
the principles of liberalism**. This will be explored in
more depth later in the thesis. Socialism is mentioned by
name only once in On Liberty, and then with antipathy:

We have only... to suppose a considerable diffusion
of Socialist opinions, and it may become infamous
in the eyes of the majority to possess more
property than some very small amount, or any income
not earned by manual labour... It is known that
bad workmen who form the majority of the operatives
in many branches of industry are decidedly of the
opinion that bad workmen ought to receive the same
wages as good... And they employ a moral police,
which occasionally becomes a physical one, to deter
skilled workmen from receiving... a larger
remuneration for a more useful service<s.
In 1879 the Fortnightly Review posthumously published some
writings by Mill in which he gives more comprehensive
consideration to the subject of socialism. In these, he
appears less hostile, arguing that, in assessing the
merits of socialism,
the question to be considered is, whether [it]...
is likely to be as efficient and successful as the
managements of private industry by  @private

capital<eo***,

*%* What Himmelfarb, Gray and others call "laissez-faire". See the
Note on Terminology at the beginning of this thesis.

**% This contradicts Geraint Williams’s view that Mill's "attack on

paternalism is not that it will not work but that it depends for its
working on the servility of those who might benefit"=©°,
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The significant point about this attitude to socialism is
that, once again, it is utilitarian effect, rather than
intrinsic goodness, which is paramount. Socialism, Mill
is saying, is to be Jjudged in terms of its
instrumentality, of what it brings.

So if instrumentality is Mill'’s criterion for judging
socialism as a political arrangement, is instrumentality
also the criterion by which all other types of political
arrangement, including 1liberty, are to be measured?
Perhaps the most convincing textual evidence to suggest
that this is so, is to be found in chapter 3 of On
Liberty, where Mill asks rhetorically:

what more or better can be said of any condition of
human affairs than that it brings human beings
themselves nearer to the best thing that they can
be?52

1.4. A middle way?

There is, then, textual evidence to suggest that
liberty is regarded by Mill as an intrinsic value, and
that the very simple principle takes priority over
anything else. On the other hand, as has been shown,
there is also textual evidence to suggest the opposite:
that the very simple principle is subject to ulterior
"ends", and specifically utiliﬁarianism. It is even
possible to find, as C.L. Ten does, support in Mill’s
writings for a third interpretation, a "middle way". This
is the view that Mill regards utilitarian considerations
as irrelevant when addressing the question of the liberty
to engage in “"self-regarding" actions (where the very
simple principle reigns supreme); but that, when "other-
regarding" actions are at stake, utilitarianism becomes a
prime criterion. Ten quotes Mill in On Liberty:

As soon as any part of a person’s conduct affects
prejudicially the interests of others, society has
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jurisdiction over it and the question whether the
general welfare will or will not be promoted by
liberty becomes open to discussion. But there is
no room for entertaining any such question when a
person’s conduct affects the interests of no
persons beside himself... In all such cases there
should be perfect freedoms52%*.
The "perfect freedom" of self-regarding action is fully
spelled out in the paragraph of On Liberty where the very
simple principle itself appears:
[A man] cannot rightfully be compelled to do or
forbear... because, in the opinion of others, to do
so would be wise or even right. These are good
reasons for remonstrating with him, or entreating
him, but not for compelling him or visiting him
with any evil in case he do otherwise=.
However, Ten'’'s understanding of this sphere of self-
regarding action as totally immune from utilitarian
considerations is not borne out by the following passage
in Utilitarianism:
...this distinction 1lies at the bottom of the
notions of right and wrong; that we call any
conduct wrong... according as we think that the
person ought, or ought not, to be punished for it;
and we say that it would be right to do so and
so... according as we would wish to see the person
whom it concerns, compelled, or only persuaded and
exhorted, to act in that manner.s3

* Emphasis added.
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2. TRYING TO EXPLAIN THE INCONSISTENCY

Professor Himmelfarb, confronted with textual
evidence which contradicts her own interpretation of
Mill’s 1liberty as an intrinsic value, dismisses such
evidence as rooted in readings of "isolated sentences of
On Liberty"s+4, The trouble is, of course, that her own
evidence likewise consists in lifting "isolated sentences"
from the text and ignoring the many passages which (as
shown above) lend credence to alternative interpretations.
The plain fact is that it is possible to find quotations
in On Liberty, as well as in Mill’s other writings, which
support any and all of the three interpretations outlined
here: the "intrinsic" view, the "instrumental" view, and
Ten’s middle way. Because of this it is clearly unhelpful
for commentators to throw gobbets of text at each other to
"prove" their ©particular interpretation when, self-
evidently, doing so involves selecting suitable passages
and wilfully turning a blind eye to unsuitable ones. When
a view is taken of the whole, the inescapable conclusion
is that Mill has failed to provide a clear, coherent,
unambiguous answer to the question of whether he regards
liberty as valuable intrinsically or only by virtue of its
instrumental role in advancing utility. He has considered
the question, and he has pronounced on it, but his
pronouncenments are hopelessly inconsistent.

How is this inconsistency to be explained?

2.1. "Two Mills"

One traditional explanation is a psychological/
biographical one, based largely on the account in Mill’s
Autobiography of the "mental c¢risis" he supposedly
suffered in 1826. The story, or at least its caricature,
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is well-known: Mill, brought up according to the rigid
utilitarian principles of his father James Mill and of
Bentham, grows up an unquestioning, unimaginative child
prodigy (plenty of reason and very 1little sentiment),
burns himself out by the age of twenty, endures a nervous
breakdown, and only recovers when he discovers that there
is more to 1life than just calculating the greatest
happiness of the greatest number. Encouraged by the
poetry and the friendship of Wordsworth and Coleridge, he
"awakens" to a less grey, Romantic world where feeling,
nobility, virtue, the individuality of the human spirit -
and, by extension, liberty - play an important part. The
beauty of the story, for students of Mill, is that it
offers a convenient explanation for the apparent
inconsistencies in his work - the differences, for
instance, between what Himmelfarb calls Mill'’s "intentions
here, in On Liberty" and his "intentions elsewhere"2s.
Thus, thanks to the caricature, the utilitarianism in Mill
can be ascribed to his "pre-crisis" life as a Benthamite
prodigy, and the espousal of liberty to his "post-crisis"
awakening. On this account, the problem of whether Mill’s
commitment to 1liberty is merely instrumental to his
commitment to utility can be neatly circumvented with the
glib assertion that there were (psychologically) "two
Mills", and that he thought utility paramount at some
times, and liberty at others - notably in On Liberty, and
the very simple principle in particular.

0f course, no modern commentator has put it quite as
crudely as the above paragraph, but it is probably not an
injustice to say that some have come fairly close. Thus
Geraint Williams writes:
His mental crisis, beginning in 1826, shattered
this simple confidence; the end which he had been
pursuing so vigorously "ceased to charm"... The
general good and its calculations no longer
attracted him.=*=
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Himmelfarb insists that the mental crisis was the
"decisive experience"S¢ of Mill's 1life. On Liberty,
moreover, was a "decisive rebuttal of his father"s7.
Parts of it, she says, "read as if they had been written
under the direct inspiration or the most vivid memory of
this crisis"s7?.

The trouble with the "two Mills" explanation is,
quite simply, that it does not tally with the facts,
either textual or biographical. It is certainly true that
Mill’s utilitarianism is recognisably different from his
father’s or Bentham’s, and that (as has been seen) it is
self-consciously "utility in the 1largest sense"27,
encompassing many of the ideals of nobility, virtue,
truth, beauty and individuality which Mill may well have
acquired under the influence of Wordsworth and Coleridge.
It 1is, moreover, ©plausible to suggest that this
represented a reaction against (and even a revulsion from)
the narrow brand of utilitarianism in which Mill had been
schooled from infancy, and indeed that the alleged mental
crisis may have had a part to play here.

But none of this can satisfactorily account for the
inconsistencies WITHIN On Liberty itself. There is no
evident sharp contrast between Mill’s "intentions here, in
On Liberty" and his "intentions elsewhere". Himmelfarb
instances Mill'’s book Utilitarianism as one of the works
in which he seeks to "rest his case on utilitarian
principles"26¢. However, there are several passages in On
Liberty where Mill likewise seeks to rest his case on
utilitarian principles, not 1least when he describes
utility as "the ultimate appeal on all ethical
questions"2?. Of course, Mill is writing in On Liberty of
the larger, more refined version - "utility in the largest
sense"2? - but this is no less the case in Utilitarianism,
where Mill depicts utilitarianism as concerned with "the
general cultivation of nobleness of character"=z2°,
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More damaging for the "two Mills" explanation is the
chronology of the thing. The mental crisis occurred, Mill

claims, in 1826. He began to write On Liberty during
1855; it was not published until 1859 - that is, more
than three decades after the crisis. Of course, as

Himmelfarb notes, Mill’s “"vivid memory" of the crisis
would have been resuscitated by his writing the
Autobiography "during the same years" that he wrote On
Liberty22. He wrote the first draft of the Autobiography
in 1853, rewrote it during the late 1850s, and then began
working on it again after 1861. It was not published
until 1873, just before Mill died. If, as Himmelfarb
claims, this was enough to inspire a non-utilitarian
strain in On Liberty, it remains to be answered why it did
not have the same effect on Mill in Utilitarianism. For
Utilitarianism was published in 1861, and Mill was working
on it at the same time as he was writing On Liberty=®. At
this point, the usefulness of the mental crisis theory
begins to appear rather limited.

2.2. "No inconsistency"

The inconsistency between the intrinsic and the
utilitarian elements in Mill’s attitude to 1liberty thus
remains unresolved by these considerations. In recent
years this question has been approached, or rather
sidestepped, with the radical claim from some commentators
that there is no inconsistency at all! For John C. Rees,
in the development of Mill’s thinking:

the way to On Liberty is a comprehensible growth
and... the work is a part of his outlook - not at
odds with itse.
Here again reference is made to Mill’s biographical
history, and indeed to the celebrated "mental crisis" -
with, it must be said, more plausibility than the "two
Mills" explanation. The argument is that, in the
aftermath of the crisis, psychologically torn between the
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demands of loyalty to his father’s doctrines and the
appeal of new ideas, Mill did everything in his power to
reconcile the two within the framework of a broad, all-
embracing and consistent doctrine. Such an eclectic
attitude certainly finds expression in Mill’s description,
in chapter 2 of On Liberty, of the way truth is attained
(see section 1.3.3. above), by synthesising the partial
truths of two opposing opinions into a whole truth32. And
in his Autobiography Mill writes that, after the mental
crisis:
When I had taken in any new idea, I could not rest
till I had adjusted its relation to my old
opinions... I found the fabric of my old and
taught opinions giving way in many fresh places,
and I never allowed it to fall to pieces, but was
incessantly occupied in wearing it anew.€°

But did Mill succeed in establishing such a
consistent whole? John Gray is emphatic: On Liberty, he
writes, is

consistent almost to a fault*s.

In a major work, entitled Mill on liberty: a defence, Gray
has put forward a set of highly ingenious arguments with
the aim of refuting wholesale what he <calls the
"traditional view"®6* and the "received view"€2 of Mill’s
On Liberty - namely the view, to which this thesis
subscribes, that Mill’s apparent commitment to liberty as
an intrinsic value cannot be reconciled with his
assertions that 1liberty is subject to utilitarianism.
Gray’s arguments are worth examining in detail, not least
because they identify the central issues in this debate.

Gray’'s arguments rest on two main pillars. The first
is that there is no contradiction between the primacy, or
absoluteness, of the liberty principle and the primacy of
the utility principle - because they are, in Gray'’s words,
principles of "a radically different kind"€2 and therefore
cannot meaningfully be compared to each other on the same
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scale (in much the same way,'presumably, as a mother’s
love for her children cannot be compared with her love for
her husband; they are of "a radically different kind" and
the paramountcy of one does not conflict with the
paramountcy of the other). Secondly, Gray contends that,
in any case, there is not such a great distinction as is
normally supposed between the essence of Mill’s
utilitarianism and the essence of his liberty principle...
and, hence, no sharp contradiction between the
absoluteness of liberty and its dependence on
utilitarianism. This is because Mill’s utility "in the
largest sense" is centred on the notion of cultivating
individual human character, while his concept of liberty
is closely bound up with ideas of human autonomy and
individual self-realisation: ideas which, if not quite
synonymous, greatly overlap. Lest this paraphrase of the
second pillar of Gray’s case be thought to be an unfair
travesty of his actual views, it should be said here that
this thesis finds a great deal more sympathy for the
second pillar than for the first.

2.2.1. Gray’'s first pillar

The first pillar, the claim that Mill’s liberty
principle is of "a radically different kind" from his
utility principle, is - according to Gray - largely based
on Mill’s own attempt to classify and categorise various
kinds of principle, in section vi of chapter 12 of book VI
of his System of Logic (published in 1843)¢<. In this,
Mill writes about an all-embracing "Art of Life". The Art
of Life, Mill says, can be divided into three
compartments, each a different facet or type of principle.
There is the aesthetic aspect of life, which Mill calls
the "Beautiful" or the "Noble". Then there are prudential
types of principle, which can be called "Prudence" or
"Policy" or "Expediency". Lastly there is the moral
aspect, "Morality", in which are to be found the
principles that guide people as to how they should act.
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Mill states, further, that the Art of Life, taken as a
whole, can be regarded as a "Teleology", of which the end,
or ultimate value, is the utility principleé¢s. Therefore,
it could be deduced, the utility principle is not a part
of morality, guiding people as to how they should act.
Utility is, instead, an axiological wvalue which
underscores life as a whole.

Gray seizes on this to argue that, whereas Mill’s
liberty principle is a ‘“practical" axiom, providing
guidance as to how people ought to act, and thus involving
a type of moral obligation or duty, Mill’s utilitarianism
(by contrast) imposes no moral obligation at all. In
Gray'’s view, the liberty principle says, You should act in
such a way that freedom is maximised (that is, you should
refrain from interfering with anyone’s freedom except to
prevent harm to others). However, utility, which is an
axiological principle, does not do this:

Those writers of the traditional school in Mill
criticism are in error who suppose that the utility
principle must impose a moral duty of utility-
maximisation on agentsse.
In other words, utilitarianism does not say, You should
act in such a way that utility is maximised (that is, you
should promote happiness, pleasure and the absence of
pain). Utilitarianism, indeed, does not say anything
about what you should do; it merely states an ultimate
value. There is thus a
sharp contrast between utility as an axiological
principle and 1liberty as a practical (action-
guiding) principle©”.
This is what Gray means when he says that they are
"principles of a radically different kind". If the
liberty principle tells you what you should do, and the
utility principle does not say that you should do
something else (indeed, is silent about what you should
do), then surely - Gray argues - there 1is no
inconsistency.
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Gray props up this first pillar with both logical and
textual analysis. He is convincing in neither. The
logical analysis begins with a vivid example to "prove"
that a statement of value or standard of value (an
axiological principle) must be, of its nature, radically
different from the kind of moral principle which states
what you should do (a determinant of action) - and
therefore that the liberty principle, as a determinant of
action, 1logically cannot be subject to the utility
principle, which is purely and simply axiological. Gray
says that utility, being a standard of value rather than a
determinant of action,

would enable us to judge a state of affairs in
which a solitary wild animal dies slowly of a
painful disease a bad state of affairs, though it
is one that no one’s actions have produced or could
alterss*,
From this example, it 1is true, one can infer that:
standards of value are not synonymous with determinants of
action. To say that the animal’s pitiful death is bad is
(of course) not the same as saying, You should do such-
and-such to prevent this. However, it is not possible to
infer from the example that: standards of value and
determinants of action are so radically different that
determinants of action (like the 1liberty principle)
logically cannot be subject to standards of value (like
utilitarianism). Gray has succeeded in proving that not
all standards of value yield determinants of action.
("The animal’s death is bad" does not yield "You should do
such-and-such".) But it does not follow from this that
not all determinants of action are rooted in standards of
value. On the contrary, they must be. Although not
every "bad state of affairs" is produced by people’s
actions, the question of whether people should act in one
way or another is intimately connected with whether it

* Emphasis added.
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will produce a bad state of affairs. Indeed, this is
virtually the definition of what one "should" do. For
example, the determinant of value which says that "You
should not set fire to an old widow’s cottage" is nothing
unless it is rooted in standards of value such as "It is a
‘bad state of affairs’ when an old widow’s cottage has
been burned to the ground" (which themselves may be rooted
in one or more other standards of wvalue such as the
inviolability of property, a person’s right to shelter,
respect for and care of the elderly, and so on). To sum
up: determinants of action can be - and, really, must be
- subject to standards of value.

That being so, it cannot be troublesome to assert
that, if the utility principle is the ultimate value of
the Teleology of life and thus the ultimate "good state of
affairs" (which Mill asserts in System of Logic and which
Gray readily acknowledges), then it follows that all
actions should be determined according to whether they
ultimately promote utility: in other words, it follows
that all actions should be utility-maximising. The
utility principle thus turns out to be a determinant of
action just as the liberty principle is. They are not
"radically different" kinds of principle. And if utility
is the ultimate determinant of action, this is potentially
inconsistent with liberty being the paramount determinant
of action. Gray’s logical analysis fails, in short, to
support his first pillar.

The textual analysis is likewise flawed. Gray
directs his readers’ attention to one particular paragraph
in chapter 5 of Utilitarianism, a chapter "whose saliency
to On Liberty" (he says) "has long been neglected"s®. The
crucial passage from Utilitarianism is this:-

We do not call anything wrong, unless we mean to
imply that a person ought to be punished in some
way or other for doing it; if not by law, by the
opinion of his fellow creatures; if not by

42



opinion, by the reproacheé of his own conscience.
This seems the real turning point of the
distinction between morality and simple
expediency.?°
Gray interprets this to mean:
Mill contends that questions of value must be
distinguished from questions of right and wrong...
In Mill’s own conception of morality, indeed, in
which it is necessarily connected with
punishability, Utility cannot be a moral
principle.?72
That is to say, of course: the utility principle cannot
be a determinant of action and is thus radically different
from the liberty principle.

Gray does seem to be exercising a certain
interpretative licence here. It is puzzling. Certainly
the passage from chapter 5 in Utilitarianism says that
morality is necessarily connected with punishability. But
Mill does not mention "Utility" or "questions of value" in
the passage. The point of the passage, as is apparent
when it is read in context, is to assert that, because
morality is so closely connected with punishability, the
idea of penal sanction does not of itself serve to
distinguish justice from moral obligation in general’°.
The context is a discussion of how best to define
"justice"; chapter 5 is headed "On the Connection between
Justice and Utility".

Moreover, a less selective reading of Utilitarianism,
and indeed of Mill’s other works, rather undermines much
of what Gray has to say. Thus Gray claims that

the Principle of Liberty... cannot by itself impose
obligations or yield judgments about right
actionss*

* Emphasis added.
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and refers to

Mill’s denial that wutility... has any direct

application to the wrongfulness of acts7?2*,
But, looking at Mill’s own words in Utilitarianism, it is
impossible to find any such denial. Rather the opposite:
as has been noted, Mill writes in chapter 2 that
utilitarianism

holds that actions are right in proportion as they

tend to promote happiness, wrong as they tend to

produce the reverse of happiness=2e%*,
To give him his due, Gray does actually consider these
words. But he dismisses them as "not altogether
perspicacious"S® and "somewhat murky"€®. This is odd. By
contrast to the passage from Utilitarianism which Gray
chooses to concentrate on (the passage in chapter 5, cited
above), these words are not tucked away at the back of the
book. They are to be found in chapter 2 of
Utilitarianism, which is entitled "What Utilitarianism
Is". Rhetorically this is the central chapter of the
book, and the words which Gray dismisses so lightly appear
in the crucial, definitional, paragraph - arguably the
counterpart of the "very simple principle" paragraph in On
Liberty. As such these words, which directly contradict
Gray’s sweeping assertions about the relationship of
utilitarianism to questions of right and wrong, deserve
considerably more attention than he is willing to pay
them.

Similarly, Gray alleges that Mill’s utilitarianism
never acquires the character of a moral
principle”3.

Yet in the very same crucial paragraph in chapter 2 of
Utilitarianism, Mill describes utilitarianism as a "theory
of morality"2® and writes of "the moral standard set up by
the theory"=2s,
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Gray claims that Mill
affirms that questions of utility and of morality
must be distinguished?3.
But Mill, in On Liberty, writes that 1liberty is not
independent of utility, which is
the ultimate appeal on all ethical questions27,

And, likewise, Gray’s all-important distinction,
between utility as an axiological value and liberty as a
determinant of action, receives short shrift from Mill
himself. Gray writes:

While [Mill] recognises utility as the supreme test
of all conduct,... [utilitarianism] does not of
itself impose moral requirements upon action?3.
Mill, however, writes:

This [the maximisation of happiness], being,
according to the utilitarian opinion, the end of
human action, is necessarily also the standard of
morality; which may accordingly be defined, the
rules and precepts for human conduct=2°.

Indeed, even Mill’s words in the System of Logic are
unhelpful to Gray'’s distinction. Mill does not, it seems,
take the view that, just because happiness is the ultimate
value in the Teleology of the Art of Life, this in any way
detracts from there being a practical obligation to act so
as to maximise utility. Mill’s words, in section vii of
chapter 12 of book VI, are worth quoting in full:

For the remainder of the practice of life some
general principle, or standard, must still be
sought; and if that principle be rightly chosen,
it will be found, I apprehend, to serve quite as
well for the ultimate principle of Morality, as for
that of Prudence, Policy or Taste...

I merely declare my conviction, that the general
principle to which all rules of practice ought to
conform, and the test by which they shall be tried,
is that of conduciveness to the happiness of
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mankind or rather of all sentient beings; in other

words, that the promotion of happiness is the

ultimate principle of Teleology.?<
Here, then, in the very chapter of the very volume of
System of Logic which is the foundation of Gray’s first
pillar, are the words which wholly undermine that pillar.
Mill is saying, quite unequivocally, that utilitarianism
is the "ultimate principle of Teleology" (an axiological
principle), which at the same time serves as "the ultimate
principle of Morality" (a moral principle) and also "the
general principle to which all rules of practice ought to
conform" (a determinant of action, a practical principle).
Like the liberty principle, the utility principle tells
you what you should do; they are not ‘"radically
different" kinds of principle. In that case, it remains
difficult to see how the primacy of the liberty principle
can be consistent with the primacy of( the utility
principle - or how Mill‘’s apparent commitment to liberty
as an intrinsic value can possibly be reconciled with his
claims that it is subject to utilitarianism.

Where does this take matters? Unfortunately, not
very far - for the charge of inconsistency, against which
Gray seeks to defend Mill, appears to be as valid as ever.
However, as has been mentioned, there is a second pillar
on which Gray rests his defence. And this one is, at
least, more plausible than the first.

2.2.2. Gray’s second pillar

In a way, the second pillar says almost the opposite
of the first. Far from emphasising a radical difference
between the liberty principle and the utility principle,
Gray comes close to arguing that there is not much to
choose between them and that, consequently, they cannot be
inconsistent.
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Gray’s point is that Mill conceives both utility and
liberty in such a broad sense that they almost wholly
overlap; so that promoting one will not derogate from
promoting the other, but, rather, promoting one will by
definition serve to advance the other. As has already
been discussed, Mill is at pains to emphasise that the
utility he seeks is "utility in the largest sense"27, By
this he means that utilitarianism does not aspire merely
to a sterile type of happiness in which people are granted
a mental state consisting of satisfaction, contentment and
security, and are spared fear, danger, risk, suffering and
so on. This sort of "lifeless" happiness is the lot of
the well-fed, benevolently treated slave; and it is not
what Mill has in mind*. As he says in Utilitarianism:

Few human creatures would consent to be changed
into any of the lower animals, for the promise of
the fullest allowance of a beast’s pleasures; no
intelligent person would consent to be a fool...
even though they should be persuaded that the
fool... is better satisfied with his lot than they
are with theirs.7€
On the contrary: the happiness envisaged by Mill is
something rich and vital which, in his words, "could only
attain its end by the general cultivation of nobleness of
character"2®. 1In other words it is a happiness grounded
in human self-development and the dignity of man.
Moreover, when Mill tries to justify happiness (and this
is a point which will be returned to 1later in this
chapter) he does so in terms of individual free choice;
he writes in Utilitarianism:

* In the parlance of modern moral theorists, this is the happiness
produced by a "happiness drug" or a "hedon machine". Thus Robert
Nozick: "Suppose there were an experience machine that would give
you any experience you desired. Superduper neuropsychologists could
stimulate your brain so that you would think and feel you were
writing a great novel, or making a friend, or reading an interesting
book. All the time you would be floating in a tank, with electrodes
attached to your brain. Should you plug into this machine for
life...? What else can matter to us, other than how our lives feel
from the inside?... What does matter to us, in addition to our
experiences?"7Ss
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No reason can be given why the general happiness is
desirable, except that each person, so far as he
believes it to be attainable, desires his own
happiness?7.
Self-development, the dignity of man,‘free choice: these
are the terms in which Mill‘’s advocacy of the utility
principle is couched, and they are all concepts intimately
linked to the idea of liberty.

This is all +the more important because Mill'’s
conception of liberty appears to embrace what Gray calls
"autonomy", as well as "security"?®. That means that it
is concerned not only with removing impediments to the
exercise of freedom, such as government repression,
muggers in the street, foreign invaders - a traditional
conception of liberty, which Isaiah Berlin calls "negative
liberty"7?® - but also with encouraging freedom to be fully
exercised, by living in as diverse and enriched a way as
possible. Thus the type of 1liberty which involves
"autonomy" is not very dissimilar to the type of happiness
which is meant by utility "in the largest sense".

Gray'’s conclusion from this is that it makes no sense
even to ask the question, Is liberty intrinsic or is it
instrumental to the attainment of a utilitarian end? They
are not alternatives, because they are not inconsistent.
For a society to make the one its priority almost
necessarily, in Gray’s view, entails making the other its
priority. As Gray puts it:
Mill's argument [is] that liberty of thought and
expression is valuable, not just instrumentally as
a means to the discovery and propagation of truth,
but non-instrumentally, as a condition of that
rationality and vitality of Dbelief which he
conceives of as a characteristic feature of a free
man. 8°

The same point is made by Geraint Williams. He contends

that to argue about whether liberty is an instrumental or
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an intrinsic value, a means or an end, is meaningless. 1In
Mill’s idea of liberty (he says) the categories of means
and end are indistinct, and "the relationship is now more
intimate". Williams insists that in On Liberty:
freedom is not just a means to progress, not just a
precondition of improvement, but constitutive of
them,.821* »

All this is very plausible. Unlike Gray’s first
pillar, it is supported by textual analysis of Mill’s
work, especially On Liberty. Here freedom is conceived in
terms of utility in the largest sense: not as a means to
it, but as constitutive of it. Autonomy, self-
development, human dignity - they are all part and parcel
of the same broad idea in which utility, happiness and
welfare are enmeshed with the concept of freedom.

Examples abound. Some have already been quoted.
Thus, in On Liberty, Mill writes of
the necessity to the mental well-being of mankind
(on which all their other well-being depends) of
freedom of opinion<43,
Similarly, in his Autobiography, he acknowledges the
connection between individuality and welfare, writing that
the "internal culture of the individual" is one of the
"prime necessities of human well-being"®2. 1In On Liberty,
he emphasises the connection between free choice and human
advancement:
The human faculties of perception, judgement,
discriminative feeling, mental activity, and even
moral preference are exercised only in making a
choice.®82
And, just a couple of pages before, Mill makes it
absolutely clear that liberty is intimately bound up with
- is, in Williams’'s word, "constitutive" of - the

* Emphasis added.
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objective of utilitarianism (in the largest sense, of

course) :~
If it were felt that the free development of
individuality is one of the leading essentials of
well-being; that it is not only a co-ordinate
element with all that is designated by the terms
civilization, instruction, education, culture, but
is itself a necessary part and condition of all
those things, there would be no danger that liberty
should be undervalued.®84*

At this point, it is necessary to plead guilty to a
small sleight-of-hand. In the introduction to this
thesis, in order to provide an example of Mill regarding
liberty as an instrumental (rather than intrinsic) value,
it was alleged that Mill "repudiates the idea of liberty
as an ‘abstract right... a thing independent ©of
utility’"**, The dots in the quotation concealed one
rather important word, for what Mill actually says (the
citation is from the opening paragraphs of On Liberty) is:

I forego any advantage which could be derived to my
argument [for the very simple principle] from the
idea of abstract right as a thing independent of
utility2***,
The difference is significant because Mill is not saying
that he repudiates the idea that 1liberty should be
regarded as an abstract right tout court. He is saying,
rather, that liberty should not be regarded as an abstract
right which is independent of utility. In other words, he
does not reject outright the concept of 1liberty as an
intrinsic, absolute, abstract "right" (nor could he be
expected to, since he writes just a paragraph earlier that
a man’s independence "is, of right, absolute"); but he
insists that that intrinsicality must be dependent on

* Emphasis added.
** See also this chapter, sections 1.3.1 and 1.3.3.

*** Emphasis added.
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utility, must be bound up with instrumentality vis-a-vis
utilitarianism. Again, then, just as Gray has argued,
Mill in this quotation refuses to —recognise any
contradiction between 1liberty as an abstract right and
liberty as dependent on utility. On the contrary, he

professes to see the one as constitutive of the other.

Gray'’s arguments in support of his second pillar are
therefore quite convincing. There is no significant
contradiction between Mill‘s conceptions of liberty and of
utility as ultimate objectives because, in effect, they
mean the same thing: 1liberty-as-autonomy is almost equal
to utility in the largest sense, meaning individual self-
development.

But this concept, once grasped, turns to dust in
one’s hands. However convincing or plausible Gray's
arguments may be here - and indeed they are - on closer
inspection they reveal themselves to be almost entirely
without substance as a "defence" of Mill. This is
because, in order to achieve the overlap between the words
"liberty" and "utility" (and hence between the concepts
that they represent), it was necessary to redefine them so
broadly and vaguely as virtually to rob them of their
meaning. To say that "liberty", defined so that it does
not exactly mean 1liberty, is virtually synonymous with
"utility", defined so that it does not exactly mean
utility... is, in the end, to say nothing that means
anything at all.

"Liberty": As mentioned in the introduction to this
thesis, the question of what exactly Mill means by
"liberty" is the last of the three main ambiguities which
the thesis proposes to address, and will be more fully
discussed in chapter three. For the moment, however, it
suffices to reiterate that there are two, very different,
conceptions of liberty in traditional political theory.
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One is the classical view, what Isaiah Berlin terms
"negative liberty"se<a, This allows the individual the
greatest possible scope to shape his own 1life, by
restricting the range of the state’s functions to the
minimum interference which is necessary for the protection
of individual freedom. In other words, under this so-
called "negative" conception of liberty, the government
and laws are restrained from interfering with an
individual’s freedom of action, except to stop others
interfering in that freedom: that is, to stop the mugger,
the terrorist, the foreign invader and so on. This, then,
is a conception of liberty in terms of non-
interference®4», and it implies a state of the kind to be
found in 1liberal societies* rather than in socialistic
ones. The other view says almost exactly the opposite.
It sees liberty not merely as non-interference:

not freedom from, but freedom to - to lead one’s

prescribed form of life®s<=,
It is, therefore, an active, rather than a passive,
conception of freedom: Berlin calls it  ‘“positive
liberty"**, It holds that liberty is pointless unless it
can be acted upon or used. And a society based on the
"positive" conception of liberty is one which holds that
the state’s responsibilities in safeguarding "freedom" are
much wider than merely preventing interference: on the
contrary, they involve active interference to enable
freedom to be used. One example of a "positive"
conception of liberty is Hegel’s notion of freedom as
self-realisation and self-knowledge. This is an active
use of freedom, and Hegel sees the state as best placed to
promote it: the state, he writes in Philosophy of Right,

* "Liberal" here is used in the sense explained in the Note on
Terminology at the beginning of this thesis.

** Berlin's terminology of "negative liberty" and "positive liberty"
is somewhat unhelpful, partly because "positive" has a more virtuous
connotation than “"negative", and partly because (as will be
apparent) in the view of this thesis, so-called "positive liberty" is
not, properly speaking, liberty at all.
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is "the actuality of concrete freedom" and he declares
that:
In civilised nations true bravery consists in the
readiness to give oneself wholly to the service of
the state so that the individual counts but as one
amongst many®<c.
This, it will be appreciated, is a far cry from the
liberal conception of the state with a minimum range of
functions. Another aspect of positive liberty - liberty
as pointless unless it can actually be used - finds
expression in questions which are commonly asked in modern
political discourse such as:
what is the point of having freedom of choice in
education, with the ("negative") 1liberty of not
being compelled to educate one’s children in the
state sector, if one cannot afford to pay the fees
of an independent school?

what is the point of being free to negotiate the
terms of one’s employment, if one is so poor that
one is desperate for work and thus in a weak
bargaining position to obtain good pay and
conditions from the employer?
These kinds of question imply the view that liberty only
has any point where people have access to the material
resources which enable them to use freedom. This leads on
to a socialist way of organising society where the state
is expected to pour funds into schooling, and the freedom
to take children out of state education is considered
unimportant; or where the state regulates employment by
dictating wage levels, limiting working hours, and so on.
The "positive" conception of 1liberty thus demands very
substantial state intervention in the workings of society.
In this respect it is very different from classical
("negative") liberty, which accords the state a much more
limited range of functions. Of course in exercising that
narrow range of functions the classical liberal state may
have cause to intervene quite a lot. If there is a crime
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wave, or an upsurge in terrorist activity, or a real
threat of foreign invasion or subversion, the state’s
function - on the "negative"/liberal view - of protecting
citizens from interference in their 1liberty involves a
considerable amount of state and legal activity. It might
entail, respectively, severe laws to restrain terrorism
(perhaps denying terrorists the "oxygen of publicity"), or
the strengthening of the police force and other crime
prevention agencies, or censorship where this is necessary
to ensure the maintenance of national security. But
because the state upholding "negative liberty" has a
narrower range of functions than the state upholding
"positive liberty", then, all other things being equal,
the "negative liberty" state is likely to be much less
interventionist than the "positive liberty" state*. A
state founded on the concept of "positive liberty" is
therefore less inclined to acknowledge limitations on its
range of functions and on its right to intervene in
people’s lives. For these reasons, in the view of many,
"positive" 1liberty is not really liberty at all: thus
Hobbes argued that the view that freedom requires more
than just the absence of "external impediments" is an
"abuse" of the word; and the demand for access to
resources is a demand for "ability" and "power", but it is
not a demand for liberty®s.

Returning now to Gray’s interpretation of liberty in
Mill as "autonomy", it is apparent that this rather blurs
the distinction between the two conceptions of 1liberty.
In some ways it seems to echo the question asked by
proponents of the "positive" conception - what is the
point of liberty unless it can actually be used? Gray
writes of the "capacities and opportunities" involved in
"self-critical and imaginative" choice-making®s. This

* Thus in the nineteenth century, Bismarckian Germany, drawing
inspiration from Hegel’'s concept of positive liberty, had far more
state intervention than England where -liberty was still conceived
essentially in "negative" terms.
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suggests that simply having the 1liberty to make a choice
is not enough; there must be something more active.
Choice-making must be "self-critical and imaginative", and
there must be the "capacities and opportunities" to make
choices (rather than merely the absence of impediments to
doing so). Gray elaborates further on this when he
declares:
A society of autonomous agents, then, would be a
society whose members enjoyed legal immunity in the
exercise of certain important powers and of whom it
was also true that they had developed these
capacities and abilities up to at least a minimum
levels7**,
But this is hopelessly vague. Is Gray talking about
protecting the individual from state interference, as the
expression "legal immunity" suggests; or about the
promotion of “"ability" or ‘“power" ("capacities and
abilities")? Is he speaking about the 1light hand of
government or the heavy? There 1is the <classical,
"negative", liberty of liberal societies; and there is
its "positive", statist (and often socialistic) opposite.
The question of which of these is meant by liberty-as-
autonomy is left open. In chapter three this question
will be fully considered. At this stage suffice it to say
that the "definition" of liberty as autonomy so bleeds the
word of any clear or precise meaning that it is hardly
surprising that it can be equated with utility.

"Otility": In much the same way, just as liberty-as-
autonomy is not recognisably liberty (or indeed anything
very meaningful at all), so too utility "in the largest
sense" is not recognisably utilitarian. As has been seen,
utility is made to seem like liberty because its meaning

is developed along two new paths. The first is the
identification of happiness - the "end" or goal of
utilitarianism - with the “"general cultivation of

** Emphasis added.
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nobleness of character"22°, The second path is Mill’s
claim, already quoted, that general happiness is what each

person desires or chooses?7.

These two points need to be examined carefully. The
first, concerning happiness as the general cultivation of
nobleness of character, is spelled out in more detail by
Mill in chapter 2 of Utilitarianism:

Now it is an unquestionable fact that those who
are equally acquainted with, and equally capable
of appreciating and enjoying, both, do give a most
marked preference to the manner of existence which
employs their higher faculties... Whoever
supposes that this preference takes place at a
sacrifice of happiness - that the superior being,
in anything 1like equal circumstance, is not
happier than the inferior - confounds two very
different ideas, of happiness and content®7®,
It is unclear what is being said here. If Mill, and Gray
in endorsing his position, are suggesting, as an assertion
of fact, that the "inferior" pleasures do not actually
produce as much happiness as the "superior", "nobler"
pleasures, then they are making an empirical claim, which
requires empirical proof. They need to produce some
evidence or argument to substantiate their assertion; to
show, for example, that watching "Rambo"-type films at the
cinema as a matter of fact produces less happiness in the
audience than seeing Shakespearean plays at the theatre.
But Gray and Mill do not offer any evidence or argument to
support such an assertion. Instead, they seem to fall
back on the proposition that it is a question not of fact,
but of meaning or definition: that the sensations
produced by employing the lower faculties are not really
"happiness", but "content" - a "very different idea".
They are saying, in short, that the word "happiness" (in
contradistinction to the word “content") means the
cultivation of nobleness of character. However, this
essentially semantic proposition  involves quite a shift
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from the normal, commonly-understood definition of
happiness. As a matter of ordinary language, it makes
sense to say that people derive happiness from watching
"Rambo"~-type films at the cinema; otherwise they probably
would not go. Yet this is a far cry from saying that
doing so cultivates nobleness of character. Defining
happiness as nobleness of character thus involves denying
that certain forms of happiness are happiness - which is
(to say the least) a contortion of language.

So, too, with the second point, the suggestion that
happiness is that which a person desires or chooses??.
Again, if this were an empirical claim - an assertion that
if people attain what they desire or choose, this will as

a matter of fact make them happy - it would require
supporting evidence. But, again, no evidence |is
forthcoming. Instead, it appears to be a linguistic

rather than an empirical assertion, a statement about
meaning rather than substance: that happiness can be
defined simply as anything that a person chooses or
desires. That is to say: if someone wants something, and
obtains it, he is happy by definition, regardless of what
it is that he actually obtains, or how he actually feels
when he has obtained it. Isaiah Berlin puts the point
succinctly:
In J.S. Mill’s writings happiness comes to mean
something very like "realization of one’s wishes",
whatever they may be. This stretches its meaning
to the point of vacuity®s.

In both of these cases, a semantic game is being
played. If Mill and Gray were making empirical statements
about happiness, such statements would have to be verified
empirically: evidence or argument would have to be
furnished to demonstrate that true happiness can in fact
only be obtained by cultivating nobleness of character, or
having one’s choices realised. But no attempt is made to
do this (as will be seen later in this chapter, in section
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3.3.2., Mill does attempt a "proof" of the principle of
utility, and Gray attempts to refine it, but neither is
remotely successful). It does not seem far-fetched to
presume that the reason Gray and Mill do not try to prove
these claims is that they cannot. As claims, as
assertions of fact, they are unsustainable. So what has
been done is to pretend that no proof is required, on the
grounds that no contentions of fact are being made: only
definitions are being offered (and definitions need no
proof). What Gray is saying, and what Mill seems to be
saying, is that happiness means cultivating nobleness of
character, and happiness means realising one’s wishes.
But of course these "definitions" are not what is meant in
common usage by the word happiness. The meaning is no
meaning; as Berlin says, it has been stretched to the
point of vacuity.

The consequence of all this stretching of definitions
is that the precise meaning of words 1like liberty and
utility are removed, and the distinctions are blurred.
This enables Gray to see them as overlapping concepts and
to reconcile the paramountcy oflliberty as an objective
with the paramountcy of utility (and hence the notion of
liberty as an intrinsic value with the idea of it as
instrumental to attaining utility). But so what? Gray’'s
reconciliation, the denial of incompatibility and
inconsistency, rests on ultimately meaningless
definitions. It is built on sand.

It would of course be unfair to blame all this on
Gray. For, as the textual evidence has demonstrated, Mill
himself seems to adopt the broad definitions of 1liberty
(as autonomy) and utility ("in the largest sense"), such
that the one is "constitutive" of the other. To that
extent, Gray’s interpretation, in his second pillar, is
probably correct. But it is not very helpful. Because it
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involves redefining liberty and utility practically beyond
recognition, it goes nowhere towards answering the central
question of this chapter: does Mill’s very simple
principle entail that liberty (in a sense that actually
means something) is to be pursued for its own sake, or
rather because it leads to utility (in a sense that also
means something)? No clear or unambiguous answer can be

found in Mill’s writings.
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3. WHY DOES IT MATTER?

The project on which this thesis has embarked is to
ascertain what kind of "free society" there would be if
the very simple principle were applied in practice. Would
it be liberal/laissez-faire* or socialistic? Would it,
truly, be free?

The question of "why freedom?" - of whether Mill
intends liberty to be upheld because it is intrinsically
right, or because it is instrumental towards producing an
ulterior end, and in particular utility - matters
enormously for understanding the practical implications of
the very simple principle. Three ways in which
commentators have suggested that it could matter will be
considered here.

The first is the argument that a belief in liberty is
incompatible with the assertion of any other systems of
belief or values such as utilitarianism - so that in a
society where a value or end like "general happiness" is
promoted, freedom cannot flourish. In the view of this
thesis, the premise on which that argument is based - that
a free society must be ethically neutral - is a false one,
and the argument is unsound. Secondly, it is alleged
that the utilitarianism in Mill derogates from the liberty
because it entails "act-consequentialism": in order to
maximise happiness, some happiness or goodness must be
"traded-off" against others to obtain an optimum balance,
and this means "sacrificing" some people for the sake of
others, an unacceptable infringement of people’s
liberties. This is the view taken by, for example, Robert
Nozick®®; but, in the view of this thesis, it likewise is

an invalid objection to the notion of Mill’s liberty as

* See the Note on Terminology at the beginning of this thesis.
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instrumental towards utility. Thirdly, there is the
question of "rule-consequentialism": the point that if
liberty is made subject to another objective such as
utility, then whenever the exercise of 1liberty would
obstruct the attainment of that other objective, liberty
is 1liable to be jettisoned. Liberty, if instrumental
towards another objective, thus rests on the fragile
foundation of contingency. This third point is, this
thesis will argue, the real problem about liberty being
merely instrumental - and, moreover, it is a very serious

problem.

3.1. Liberty as ethically neutral

To begin with the first of these arguments: the
allegation that liberty is incompatible with other systems
of belief or value, so that a free society cannot co-exist
with the pursuit of an ultimate end, such as utility.
Taken to its logical conclusion, this argument holds that
a free society must be ethically neutral and, indeed,
relativistic. Liberty, the proponents of this argument
contend, depends on there being no absolute view of
goodness or rightness or truth - because (they say), once
a single truth or ultimate end is asserted, the right to
have lots of different contending views of truth, or a
variety of different ends and ambitions, is accordingly
denied. Among the most vociferous spokesmen for this
argument, at least in the context of Mill, is Isaiah

Berlin.

Berlin is anxious to defend Mill’s reputation as a
champion of 1liberty. On account of this, he insists,
Mill’s assumptions must contradict®°® the assumptions upon
which utilitarianism is founded. ‘In particular, they must
reject the moral and scientific absoluteness of
utilitarianism in favour of relativism. Thus Berlin
claims that Mill worked from the premise
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that human knowledge was in principle never
complete...; that there was no single, universally
visible, truth®z,
Moreover, in Berlin’s view, Mill rejects a teleological
analysis of human development (for, if there is no single
truth, there can be no single end and no single
direction). Mill, he says,
assumes that finality is impossible, and implies
that it is undesirable too®°.

Berlin’s portrayal of Mill in these colours is, quite
simply, wunsupportable by any analysis of what Mill
actually writes. Indeed, Berlin comes close to
acknowledging this when he qualifies his assessment with
the (somewhat devastating) caveat:

...even if he [Mill] never, so far as I know,
admits this explicitly®2.

That is a masterpiece of understatement. The reality is
that, in almost everything that Mill writes - in On
Liberty, in Utilitarianism and elsewhere - there is a

passionate commitment to absolute truth, to finality of
knowledge, to teleological human advancement. Mill’s very
argument in favour of allowing freedom of discussion is
predicated on the idea that indeed there is a single
truth. The "peculiar evil", he argues in On Liberty, of
people silencing the expression of an opinion is that
If the opinion is right, they are deprived of the
opportunity of exchanging error for truth; if
wrong, they lose, what is almost as great a
benefit, the <clearer perception and livelier
impression of truth produced by its collision with
error4°,
In Utilitarianism Mill confidently asserts this
progressive, teleological nature of human endeavour:
Yet no one whose opinion deserves a moment’s
consideration can doubt that most of the great
positive evils of the world are in themselves
removable and will, if human affairs continue to
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improve, be in the end reduced within narrow
limits®=2.
The two points are fused in the following passage from On
Liberty where Mill demonstrates his belief not only in
absolute truth and not only in human advancement, but in
human advancement to the point (the finality) where a
single absolute truth comes to prevail in society:
As mankind improve, the number of doctrines which
are no longer disputed or doubted will be
constantly on the increase; and the well-being of
mankind may almost be measured by the number and
gravity of the truths which have reached the point
of being uncontested®=.

The vision of a diminution in the “"number of
doctrines" might seem to sit uneasily with Mill’s apparent
espousal of the cause of diversity and variety of opinion.
But this is to miss a distinction which Mill makes - and
which Berlin fails to acknowledge - between the present
and the teleological end which is yet to come. Thus Mill
in On Liberty stresses that

diversity is not an evil but a good, until mankind

are much more capable than at present of

recognizing all sides of the truth®+*.
Moreover, this point is *"applicable to men’s modes of
action not less than to their opinions"®4. With regard
both to freedom of speech and to freedom of action,
variety and diversity are desirable only for the time
being,

while mankind are imperfect®<
- which carries the unavoidable implication that Mill
expects that ultimately mankind will be perfect. He does
(pace Berlin). And the perfect state to which Mill refers
is one where utilitarianism prevails and where happiness
and the general good will be maximised by people acting in
the interests of each other. 1In Utilitarianism he writes

* Emphasis added.
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that the maxim of love-thy-neighbour-as-thyself is the

"ideal perfection"®4 of utilitarian morality.

In similar vein, there is Mill’s endorsement of the
doctrine of Wilhelm von Humboldt, referred to earlier in
this chapter, that '

"the end of man, or that which is prescribed by the
eternal and immutable dictates of reason... is the
highest and most harmonious development of his
powers to a complete and consistent whole"4S.
It is all there: the absoluteness of truth ("eternal and
immutable"), the finality ("complete and consistent

whole") and the teleological progression towards that
finality ("development of his powers"). Here is to be
found "the end of man" - "end" in the sense of an

ultimate, absolute value, and "end" in the sense of the
final point to which man is progressing through time.
That end, both those ends, can be summed up as utility in
the largest sense. This is Mill’s ultimate value.

In the face of this, it is impossible to maintain the
view that Mill’s vision is ethically neutral, relativistic
or value-free*. Mill does believe in one single truth and
in the 1likelihood and indeed desirability of that truth
being universally accepted. As has been seen, his
espousal of diversity of opinions and actions is only
contingent: ultimately he looks forward to a day when
doctrines "are no longer disputed or doubted"®3. Because
of this at least one commentator has argued that Mill'’s
commitment to liberty is only superficial and that Mill'’s
vision 1is, in reality, a prescription for “"moral
totalitarianism"®€.

* Indeed Berlin, ten years after having made his original claims in
an essay entitled "John Stuart Mill and the ends of life", actually
conceded the point. Writing an introduction to a new edition of his
works in which the essay re-appeared, Berlin noted: "Mill does seem
to have convinced himself that there exists such a thing as
attainable, communicable, objective truth in the field of value
judgements"®s,
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It must be said at once that, if Mill’s commitment to
utilitarianism means that the liberty he envisages is a
sham, and that the very simple principle will 1lead to
moral totalitarianism, then that is a very serious
business indeed. If this is true, the question of "why
freedom" matters very much. It matters enormously whether
Mill intends liberty to be promoted as an intrinsic value
(in which case, according to Berlin, his "free society"
will be ethically neutral), or as merely instrumental to a
utilitarian end (in which case, it is alleged, it will be
totalitarian).

In fact, both the Berlin analysis and the "moral
totalitarianism" argument rest on the same logical fallacy
- even though they reach diametrically opposite
conclusions. The former view supposes that the very
simple principle rules out any belief in absolute truth or
values; and the latter view supposes that, because Mill
clearly is committed to absolute truth and morality, it
rules out genuine liberty. Both views presuppose,
wrongly, that morality is synonymous with legality. That
is to say, both presuppose that a belief that certain
things are right (absolutely right, not just relatively)
is the same as a belief that those things must be
compelled or enforced by law. Conversely, they presuppose
that because certain things are not prohibited by law,
there is nothing wrong morally in doing them: in other
words, that liberty is licence.

But legality is not morality, and liberty is not
licence. Being allowed to do something does not make it
right to do it. Equally, just because something is wrong
does not mean that it should be forbidden. Indeed, it is
the essence of a free society to recognise this
distinction. In a free society it is acceptable to
persuade others of the rightness or wrongness of an
opinion or action; it is acceptable to use argument,
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exhortation, explanation, the setting of examples - but
not coercion. The freedom 1lies in allowing each
individual the moral space to act as he chooses, rightly
or wrongly (even after all the persuasion, exhortation and
SO on): in granting people the right to be wrong. An
inability to differentiate liberty from licence,
persuasion from coercion, morality from legality, is
characteristic of totalitarian societies; forcing people
to do what is right really is moral totalitarianism. But
Mill is not guilty of this inability. He recognises that
the distinguishing mark of a free society is not to
confuse morality with 1legality, or <coercion with
persuasion. Mill is not ethically neutral or
scientifically relativistic but he insists, in the
paragraph where he spells out the very simple principle
itself, that a man
cannot rightfully be compelled to do or forbear
because it will be better for him to do so, because
it will make him happier, because, in the opinions
of others, to do so would be wise or even right.
Those are good reasons for remonstrating with him,
or persuading him, or entreating him, but not for
compelling him or visiting him with any evil in
case he do otherwise=.
Further on in On Liberty Mill expands on this point.
Preventing people from interfering in each other’s actions
- that is, recognising their independence and moral space
- does not, he says, entail moral neglect or "selfish
indifference which pretends that human beings have no
business with each other’s conduct in 1life". On the
contrary, there should be "disinterested exertion to
promote the good of others" - which, crucially, should use
"other instruments to persuade people to their good than
whips and scourges, either of the literal or metaphorical

sort". Virtue should be inculcated by "conviction and
persuasion" rather than by "compulsion'. People, Mill
concludes
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should be forever stimulating each other ¢to
increased exercise of their higher faculties and
increased direction of their feelings and aims
towards wise instead of foolish, elevating instead
of degrading, objects and contemplations. But [no-
one]... is warranted in saying to another human
creature of ripe years that he shall not do with
his life for his own benefit what he chooses to do

with ite~7.

It is interesting to note, parenthetically, that
Berlin himself appreciates precisely this distinction when
he pleads:

only tolerate; disapprove, think ill of, if need
be mock or despise... We may argue, attack,
reject, condemn with passion and hatred. But we
must not suppress or stifle.®®
In other words, if we argue, attack, reject, condemn...
we must assume that something is wrong in the first place.
As we do so, we implicitly reject (as Berlin does so, he
implicitly rejects) moral relativism. We accept (Berlin
accepts) the compatibility of a commitment to absolute
truth with a commitment to freedom**.

But more than being just compatible with a system of
values, liberty is - and this is Mill’s view - probably
the best way to ascertain (in opinions) and attain (by
actions) what is right and good. This works two ways.
First, the restraint on freedom whereby the state uses its
coercive power to regulate conduct and suppress immorality
allows individuals to delegate moral responsibility to the

** Indeed, as Berlin’'s words here virtually acknowledge, the kind of
tolerance which a free society embodies and demands is pretty well
meaningless unless it is combined with a system of wvalues, with an
objective conception of right and good. Roger Scruton expresses it
succinctly when he defines toleration as
...patient forbearance towards that which is not approved.
There is toleration only when there are also things that are
disapproved; if men were perfect, tolerance would be neither
necessary nor possible®®,
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authorities, such that their consciences and social norms
become redundant and eventually, through lack of use,
numbed. The result of this unfreedom is moral regression,
for it enables people to blame "the government" or
"society" for all their wrongdoings* (and therefore to
carry on those wrongdoings untroubled by the qualms of
conscience), and also to take the view that it is all
right to do anything that is not forbidden by law: telling
lies, Dbreaking promises, hurling abuse, displaying
contempt for the o0ld and the weak and those who hold
unfashionable opinions, and so on. Freedom, conversely,
enables the development of personal moral responsibility
and thus acts as a safeguard against such moral
regression. The second way that freedom enables
advancement towards truth and goodness is by acting as a
corrective mechanism. As was seen earlier, this seems to
be the main argument which Mill employs in favour of
freedom in chapters 2 and 3 of On Liberty, saying that
mankind’s

errors are corrigible. He is capable of rectifying

his mistakes by discussion and experience3°.
Only a free society gives him the opportunity to do so.

So it is that liberty is not only compatible with,
but actually enhances the promotion of, wvalues. The
allegations of incompatibility - with the conclusions
being drawn either that Mill’s vision must be ethically

* Symptoms of this are to be found even in "welfarist" countries
where it is felt that compassion is the responsibility of the state,
and where the role of the state has been extended accordingly. The
attitudes which this fosters include, typically, sociological
"explanations" that place the blame for shoplifting, or for the
deliberate running-up of debts, on the temptations provided by the
"consumer society". Attitudes to the 1981 inner city riots in
England are also instructive, such as the incredulity shown by two
BBC commentators at Mrs Margaret Thatcher’s reaction:

"After the appalling urban riots in Toxteth... when the frustrations
of hundreds of unemployed, badly-housed no-hopers burst into horrific
violence, Mrs Thatcher’s reaction was, while startling, all of a
piece. Recounted by someone who heard her say it, and not disputed
by Lord Whitelaw, it was ‘Oh, those poor shopkeepers’."*°° [Emphasis
added. ]
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neutral or that it must be morally totalitarian - simply
cannot, therefore, be sustained. This is not why the
intrinsicality/instrumentality question matters so much.

3.2. Liberty, utilitarianism and act-consequentialism

Nor does the importance of the intrinsicality/
instrumentality question rest on the fact that
utilitarianism entails act-consequentialism. However, as
has been mentioned (at the beginning of section 3.),
Robert Nozick would disagree. Nozick thinks that the act-
consequentialist nature of utilitarianism is a significant
danger to liberty. His case is simple. Utilitarianism,
he correctly points out, by requiring the maximisation of
happiness, measures acts in terms of the totality of their
consequences. Mill’s definition of utility bears this
out:

Utility... holds that actions are right in
proportion as they tend to promote happiness, wrong
as they tend to produce the reverse of happiness...
All desirable things... are desirable either for
the pleasure inherent in themselves, or as a means
to the promotion of pleasure and the prevention of
pain28x*,
Accordingly, when there are a number of alternative
courses of action, the utilitarian will assess, so far as
foreseeable, the total happiness produced in consequence
of each of them (including the happiness inherent in the
act itself: this is a matter not of means-versus-ends but
of aggregating means with ends), and will pronounce the
one with the highest score to be the right course of
action, which therefore ought to be adopted.

This means that it may happen that, for example, out
of two available options, one entails a certain amount of

* Emphasis added.
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suffering but will eventually lead to an enormous amount
of happiness ("jam tomorrow"), whereas the other entails
no suffering but does not bring any happiness either (as
is often the case with inaction, which may be the only
alternative to a certain course of action). If the net
happiness (the happiness minus the suffering) in the first
course of action equals a total of more than the net
happiness in the second, the utilitarian will opt for the
first - even though this entails some suffering and the
second does not. This sort of "act-consequentialism" is
what Nozick objects to about utilitarianism. It involves
calculations in which a "moral balancing act" is attempted
and, when utilitarianism becomes the rule in society, this
involves "sacrificing" or "violating" people - and thus
infringes their liberty, autonomy, sovereignty. Nozick
puts his case thus:
Why may not one violate persons for the greater
social good? Individually, we each sometimes
choose to undergo some pain or sacrifice for a
greater benefit: ... we go to the dentist to avoid
more suffering later... But there is no social
entity with a good that undergoes some sacrifice
for its own good. There are only... different
individual people... Using one of these people for
the benefit of others, uses him and benefits the

others. Nothing more... To use a person in this
way does not sufficiently respect... the fact that
he is a separate person... He does not get some

overbalancing good from his sacrifice, and no one
is entitled to force this upon him - least of all a
state or government that claims his allegiance...®?®
The implication is that, because utilitarianism enables
some people to be sacrificed for others, a liberty which
is expressed to be dependent on utility, must necessarily
be a negation of 1liberty. A truly free society, Nozick
believes, involves no such act-consequentialist violations

at all. Instead it rests on
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a libertarian side constraint that prohibits
aggression against another:©x%*,

This is not the place to attempt a full critique of
Nozick’s deontological position or to try to justify act-
consequentialism. The point which needs to be made at
this stage is that the act-consequentialist nature of
utilitarianism is not the issue here: act-
consequentialism is not what makes the question of
instrumentality or intrinsicality so important for
understanding the nature of Mill’s "free society".

A couple of examples will serve to illustrate this.

They both come, perhaps unsurprisingly, from the time of
the second world war, a period of the twentieth century
when moral dilemmas facing the western world were possibly
more acute than at any other. One is fictional, from the
novel Sophie’s Choice by William Styron. The heroine,
Sophie, is a Polish woman with two young children. The
central scene in the novel occurs where Sophie and the two
children are in a Nazi extermination camp standing in the
queue where those who are to live.-and those who are to die
are being selected. The camp doctor is making the
selection and approaches Sophie:

The doctor said "You may keep one of your

children."

"Bitte?" said Sophie.

"You may keep one of your children," he repeated.

"The other one will have to go. Which one will you

keep?"

"You mean, I have to choose?"

"You’'re a Polack, not a Yid. That gives you a

privilege - a choice."

* Emphasis added. The use of the term "libertarian" here is,
strictly speaking, incorrect; Nozick means "liberal": see the Note
on Terminology at the beginning of this thesis.
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"Don‘t make me choose," she heard herself plead in
a whisper, "I can’t choose."

"Send them both over there, then," the doctor said
to the aide, "nach links."

"Mamal" She heard Eva’s thin but soaring cry at
the instant that she thrust the child away from her
and rose from the concrete with a clumsy stumbling
motion. "Take the baby!" éhe called out. "Take my
little girl."202

This, then, is Sophie’s choice, and it undoubtedly is
an extremely difficult one (and one which, in the novel,
is to haunt Sophie in later years). The significance of
it in this context is that it is an act-consequentialist
choice, involving a "moral balancing act" and the
"sacrificing” of an individual human being. One option
open to Sophie was to nominate one of her children for
death, the consequence of which was that one survived.
The only alternative was inaction or abstention - a
refusal to nominate either - the consequence of which
would have been that both were killed, neither survived.
Act-consequentialism dictates choosing the option with the
consequences which maximise goodness: that is, one child
surviving rather than none. A doctrine of side
constraints, by contrast, would dictate that Sophie should
absolutely refuse to nominate one of her children to die,
that no balance and no sacrifice be made - in which case,
of course, both children would have been killed.

The other example is factual. In 1943, as the
Germans were attacking England with V1 and V2 missiles:
The German missile attacks were directed against
London; but, through miscalculation, many of these
automated weapons exploded with comparatively small
effect in the Home Counties. The military
authorities [in Britain] favoured a calculated
policy of planting false information on the enemy,
designed to convince him that the metropolitan
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target was Dbeing successfully reached. The
Cabinet, however, ordered the ending of this policy
on the... ground that it involved... deciding who
should and who should not be killed. [Duncan]
Sandys [chairman of the Cabinet’s defence
committee] is alleged to have blandly ignored the
instruction, thereby saving much devastation in
London and contributing to the frustration of the
enemy’s strategic aim.1°3
Sandys’s choice, like Sophie’s, is one which can only be
justified on act-consequentialist grounds. It involved
balancing the consequences of planting false information
(deaths in the Home Counties) with the consequences of the
alternative, inaction (far more deaths in London), and
choosing the option with the less evil consequences. A
policy of side constraints, by contrast, would have meant
refusing to decide "who should and who should not be
killed", refusing to sacrifice the people of the Home
Counties for the people of London. It would have meant,
also, that there could have been no saving of the
devastation in London, no contribution to frustrating the
Germans’ strategic aim. Indeed, a true policy of side
constraints would have meant not-fighting Hitler at all:
refusing to "sacrifice" lives in war regardless of the
consequences of such inaction: refusing to "balance" some
killing in the short-term against the 1likelihood of mass
murder and tyranny if the Germans were able to conquer
without resistance. In short, the doctrine of side
constraints commits those who hold it to an absolute
pacifist stance.

This is not the place to say whether such a stance is
wrong or right, or indeed to say whether a morality of
side constraints is, accordingly, wrong or right. What
does need to be said and appreciated is that the
abandonment of act-consequentialism in favour of side
constraints does in fact carry these implications, fairly
radical implications. Nozick refers to "libertarian side
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constraints" and an individualist respect for "separate
persons". But, as these examples show, individual 1life
and 1liberty* are not necessarily best served by his
doctrine: in Sophie’s case, it would entail the killing
of one more child; in Sandys’s dilemma, the deaths of
thousands more people; in a pacifist stance, the triumph
of Nazi tyranny.

There are some who would be willing to endorse side
constraints with all these implications rather than
maximising liberty. Indeed, in this respect, Nozick is
impeccably consistent. His criticism is directed not
solely towards utilitarianism, a form of act-
consequentialism designed to maximise happiness, but also
towards any act-consequentialist doctrine which was
designed to maximise liberty and rights. His objection to
the latter is that

this would still require us to violate someone’s
rights when doing so minimizes the total (weighted)
amount of the violation of rights in society2°+4.

This leads neatly to the main point being made about
act-consequentialism and the intrinsicality or
instrumentality of liberty. The purpose of the previous
few paragraphs on act-consequentialism has not been to
assess 1its merits or demerits, but to show that it is
Iimmaterial to the question of whether liberty should be
viewed as an intrinsic wvalue or as dependent on
utilitarianism: it is a different issue altogether. For,
as has been shown (and as Nozick plainly acknowledges),
there can be act-consequentialism in the pursuit of
liberty for its own sake as much as in the pursuit of
utilitarian happiness. It is quite possible to value
liberty as an intrinsic good, independent of utility, and
to want to maximise liberty by adopting act-
consequentialism and rejecting side constraints. The act-

* As to the connection between protecting life and protecting
liberty, see section 1.4.1. of chapter two of this thesis.
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consequentialist aspect of utilitarianism, therefore, is
not what makes it so important for the maintenance of a
free society that 1liberty should be independent of
utility.

3.3. Liberty, utilitarianism and rule-consequentialism

What matters about the intrinsicality/instrumentality
question - the question "why freedom?" -~ is not act-
consequentialism, but rule-consequentialism. This is the
third of the three points raised in the introductory
paragraph to this section; and it is the one which, in the
view of this thesis, most pertinently answers the question
of why does it matter.

3.3.1. The real problem with instrumental values:

contingency

As its name implies, the essence of rule-
consequentialism is that, instead of specific courses of
action being assessed in terms of their consequences,
entire general rules or principles are assessed in terms
of their consequences. This is the point about liberty
not being independent of utility. If liberty is to be
promoted not in its own right, but because it is
instrumental to a utilitarian end, then the principle of
liberty derives its value from its consequences: namely,
that it is able to advance utility. This is crucial to
how secure will be the freedom of a society governed in
accordance with Mill’s principle. For if the very simple
principle 1is assessed in terms of its utilitarian
consequences, then the focus of concern shifts away from
liberty to another value altogether, utilitarianism; and
liberty becomes subject to utility. = Freedom is to be
promoted so long as its consequences advance utility.
This means that the prospects for freedom flourishing thus
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depend upon - are contingent upon - its propensity to
advance utility. It follows that if, in any circumstance
or situation, freedom will not have the consequence of
advancing utility, there will no longer be any reason for
having freedom, and it can (and should) then be
jettisoned. A "free society" which rests on such a
fragile principle of liberty cannot be assured of its
freedom lasting for long.

There is also what might be termed a rhetorical
problem here. Once the focus has shifted from liberty to
utilitarianism, and 1liberty is justified in terms of
utility, then 1liberty is implicitly devalued at the
expense of utility. According to J.W.N. Watkins, this is
the main problem with Mill’s very simple principle:

He cannot argue for A [liberty] merely by affirming
A; he has to appeal to other principles, say B and
C...; but if A is what he values most, he values B
and C less highly: the superior principle is
justified by inferior principles, and these may not
prove quite good enough to justify it
effectively.2°5

Watkins here identifies a philosophical as well as a
rhetorical issue. He writes that Mill cannot argue for A
merely by affirming A (and hence has to justify it on the
grounds of its propensity to do something else). But why?
Why is it illegitimate merely to affirm A? Why is it
illegitimate to say that A is right intrinsically, as an
abstract right, a self-evident truth? Why must a rule
(such as the liberty principle) be justified in terms of
its consequences and of some other rule - with all the
attendant problems of contingency, fragility and
rhetorical limpness?
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3.3.2. The alleged problem with intrinsic values: "self-

evident" truths

It is at this point that the reasons for Mill’s
insistence that 1liberty is not to be regarded as
"independent of utility" (an insistence which gives rise
to the countless ambiguities in his work) begin to be
apparent. Mill, it seems, felt he had to be a rule-
consequentialist, and had to justify liberty in terms of
something else, because he just could not accept the idea
of any principle being self-evidently true. He appears to
have believed that there must be some ulterior reason for
everything. In this, he displays the spirit of
rationalistic scientific inquiry in which he was brought
up.

The world in which Mill grew up, the world of his
father and of Bentham, was one infused with the spirit of
Enlightenment rationalism, applying a «critical and
sceptical eye to everything from physics and biology to
religious belief and the question of whether to obey
governments. The Benthamites maintained that dogmas and
values ought not merely to be accepted as given; things
were only true if they could be justified by reasons.
Nothing was intrinsically, self-evidently true. In his
essay on Bentham, Mill identifies, and endorses, this
attitude:

An age of formalism in the Church and corruption in
the State, when the most valuable part of the
meaning of traditional doctrines had faded from the
minds even of those who retained from habit a
mechanical belief in them, was the time to raise up
all kinds of sceptical philosophy... The father of
English innovation, both in doctrines and in
institutions, 1is Bentham: he 1is the great
subversive... the great critical thinker of his age
and country°e, |
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But as traditional values regérding custom and divine
right came to be replaced by Enlightenment ones, such as
liberty and happiness, it began to be claimed that the
Enlightenment values were also intrinsic, and did not need
to be justified by reasons. Thus the famous lines from
the American Declaration of Independence in 1776:
We hold these truths to be self-evident, that all
men are created equal, that they are endowed by
their Creator with certain unalienable [sic]
rights, that among these are Life, Liberty and the
pursuit of Happiness©°7%,

If traditional values were not to be accepted as
intrinsic and self-evident, still less were Enlightenment
values (which could not even benefit from arguments that
they were tried and tested over the centuries or that they
were divinely ordained). The new values had a fortiori to
be exposed to sceptical and critical scrutiny: to
reasons. Mill inherited this view from Bentham; and the
consequence was that he could not accept the idea of a
self-evident, abstract, intrinsic right to liberty that is
independent of utility. In his writings he puts forward
three main arguments for rejecting the concept of
intrinsic, abstract values.

The first ©presages the Popperian concept of
unfalsifiability. Writing in Utilitarianism about
various, conflicting, "notions of justice", Mill
complains:

I cannot see how any... can be refuted2°c®,
In other words, each of these "notions of justice" asserts
its wvalidity by virtue of its own presumed validity,
internally and intrinsically. There is no attempt to
justify any of them in terms of reasons ulterior to the
notion which could be grasped by people who did not
already believe in it. Therefore nobody can refute, or

* Emphasis added.
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argue against, the notion, because there are no common
grounds or terms of discourse on which to base such an

argument. Equally, however, nobody can prove the notion
either: there are no grounds on which to base a
justification. So the various notions remain, internally

self-justifying, externally unfalsifiable and irrefutable,
but therefore unprovable - and all still contradicting
each other without any prospect of the contradiction being
resolved.

Secondly, Mill suggests that intrinsic or absolute
values lack coherence, in that they often fail to take
into consideration other values which, though equally
valid and plausible, would undermine the validity of the
first wvalue. Thus - again in the context of competing
notions of justice - Mill writes, of people who advocate
these notions:

Each is triumphant so long as he is not compelled
to take into consideration any other maxims of
justice than the one he has selected; but as soon
as their several maxims are brought face to face,
each disputant seems to have exactly as much to say
for himself as the others. No one of them can
carry his own notion of justice without trampling
upon another equally bindingx°s.

Mill’s first and second arguments, alleging the
unfalsifiability and the incoherence of intrinsic,
absolute values, are in truth rooted in the third. This
third argument is, quite simply, that intrinsic values are
to be rejected because they are impossible to prove. 1If
the question is asked why one notion of justice is
preferred to the other, the answer can be no more than the
bald assertion that it is to be preferred. No way of
falsifying, no account taken of conflicting maxims, no
reason or justification or proof. If the question is
asked, "why freedom?" and the answer is, "because it is
intrinsically good", this begs the further question of why
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it is intrinsically good. To that question there can be
no answer other than "because it is".

Mill, and Bentham before him, rejected such "reason-
less" answers as inadequate for a sceptical, critical,
rational age. Thus Bentham accused the framers of the
American Declaration of Independence - with its assertions
of "self-evident" truths - of "bawling on paper"2°®. And
Mill, in On Liberty itself, commenting on jurisprudential
rules which «claim to be “"self-evident and self-
justifying", dismisses them by arguing that

an opinion on a point of conduct, not supported by
reasons, can only count as one person’s
preferencex10%,

To sum up the arguments about intrinsicality and
rule-consequentialism so far: this thesis has argued
that, to justify a principle of 1liberty in terms of its
consequences in being instrumental to wutilitarianism,
means that the principle is contingent, and hence fragile
and insecure, and also that it is rhetorically more
difficult to justify. Against this there 1is the
Bentham/Mill argument that not to justify liberty in terms
beyond itself, and merely to assert its intrinsic value,
is just "bawling on paper". Therefore, Mill appears to
conclude, 1liberty has to be regarded as dependent on
utility, because otherwise there can be no reason, and no
justification, for it.

In the view of this thesis, that (Benthamite/Millian)
argument cannot be sustained. It may be true that the
intrinsic value of liberty cannot be proven; but to
justify 1liberty on the grounds of its propensity to
promote utility merely produces the same difficulty at one
remove. For why is it good to promote utility? What is

* Emphasis added.
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good about utility? The intrinsic value of utility is no
more susceptible to proof than the intrinsic value of
liberty.

Mill denies this, as indeed he must. Chapter 4 of
Utilitarianism is entitled "Of What Sort of Proof the
Principle of Utility Is Susceptible", and in it Mill
attempts to formulate a proof of the validity of utility -
that is, of the alleged connection between satisfying
happiness, and rightness or virtue. His putative proof
takes the form of an apparent syllogism. The first
premise is:

The only proof capable of being given that an
object is wvisible, is that people actually see
it... In like manner, I apprehend, the sole
evidence it is possible to produce that anything is
desirable, is that people do actually desire it77%*,
This in itself is uncontentious. So likewise 1is the
second premise: that
Virtue... [is] a thing desirable in itself?7%*,
From these two premises, the conclusion is inferred that
virtue
is a thing that people do actually desire.
Thus is "proven" a linkage between what people actually
desire (happiness) and virtue (rightness). Thus,
apparently, utility is "proven".

The "proof" is specious, for it blurs the all-too-
real distinction between two quite separate definitions of
the word wupon which the whole syllogism turns:
"desirable". 1In the first premise "desirable" is used in
the sense of "capable of arousing desire". 1In the second
it is used in its other sense, of morally desirable or
good. Once this is appreciated, what remains is not the
conclusion that happiness is virtue, but instead two
separate statements: first, that something capable of

* Emphasis added.
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arousing desire is what people "do actually desire"; and,
secondly, that "virtue" is good. Both are true, but they
are also tautologies. They prove nothing. They certainly
do not prove the validity of utilitarianism.

John Gray, in this as in other respects, springs to
Mill’s defence. He responds to the many critics of Mill’'s
"proof" of utilitarianism thus:

Mill does not mean that “"being desirable" is
synonymous with "being desired"... His argument
is, rather, that only things capable of being
desired <can be intrinsically desirable and,
further, that the fact that something is desired is
evidence that it is desirable.212%
Unfortunately, Gray’s formulation merely re-states the
original argument (re-inviting the same criticisms). It
does not advance the argument further, because it fails
entirely to meet the point about the word "desirable"
being used in two, quite different senses - first to mean
"capable of arousing desire" and secondly to mean "morally
desirable or good". Bearing this crucial distinction in
mind it is worth re-examining Gray’s words, substituting
for the word "desirable" its first definition and then
afterwards its second definition. In the first instance,
this produces: '
...His argument is, rather, that only things
capable of being desired can be intrinsically
[capable of arousing desire] and, further, that the
fact that something is desired is evidence that it
is [capable of arousing desire].
This is true, but it is a truism and says nothing at all.
Then, adopting the second definition of “"desirable",
Gray'’s sentence reads:
...His argument is, rather, that only things
capable of being desired can be intrinsically

* Emphasis added.
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[good] and, further, that the fact that something
is desired is evidence that it is [good].
This, of course, is false.

So Mill, even when assisted by Gray’s valiant
efforts, does not succeed in proving the wvalidity of
utilitarianism. The utility principle cannot be proven.
Because of this, it cannot be legitimate to criticise the
concept of a liberty principle independent of utility for
being unprovable. The intrinsic value of utility is just
as unprovable as the intrinsic value of 1liberty.
Consequently, the criticism that a 1liberty principle
independent of utility is "not supported by reasons" is an
illegitimate criticism. It certainly does not meet the
criticism that a liberty principle which is dependent on
utility is contingent, fragile and thus fails to provide a
firm basis for the "free society" which Mill claims to

seek.

3.3.3. The specific problems with liberty being

contingent on utilitarianism:

3.3.3.A: Overriding individualism

The broblem of the contingency and dependence of the
liberty principle on utility is exacerbated by the actual
content and nature of utilitarianism. It is not just that
Mill makes liberty contingent on another principle*: the
particular cause for concern is that Mill makes liberty
contingent on wutilitarianism, a principle which, in
certain circumstances, 1is antithetical to liberty, and
therefore potentially subversive of it.

* while at the same time (as has been seen) never wholly rejecting
the idea of it as abstract right, so long as it is not "abstract
right as a thing independent of utility"*. Mill’s apparent belief
that the two are reconcilable, and that one is "constitutive" of the
other, is what causes fatal ambiguities in his argument.
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One aspect of this is the way that, in John Rawls’s

words,

utilitarianism does not take seriously the

distinction between personsii3,
What Rawls means is that, because the aim of
utilitarianism is to promote happiness to the greatest
extent, measured by aggregating the total of happiness
throughout society, it attaches no great importance to the
particular situation of each individual human being -
other than as a component element in the collective social
"sum". Mill in effect acknowledges this when he insists
that the utilitarian standard

is not the agent’s own happiness, but the greatest

amount of happiness altogether::4,
This point should not be confused with Nozick’s criticism
of act-consequentialism for "sacrificing" individual
persons (which, as has been seen, can be applied as much
to liberty as an intrinsic value as to liberty which is
dependent on utility). Nozick’s objection was to the very
concept of a moral balancing act. The objection here has
to do with the method by which the balances are calculated
in utilitarianism.

Act-consequentialism, when attached to a commitment
to liberty for its own sake, has the object of maximising
liberty and, by necessary implication, life*; that is, it
seeks to maximise what are commonly called fundamental
individual rights. Unbound by side constraints, it may
allow individual rights to be violated - but only to
prevent them being violated more. By contrast,
utilitarianism seeks to maximise happiness of any and
every kind, and it accords no especial priority to
individual rights. Utilitarianism treats life and liberty
just as forms of happiness (of a certain measurement or
extent) to be aggregated in the balance with all other
forms of happiness. The practical distinction between the

* life being an essential prerequisite of liberty: see chapter two,
section 1.5.1.A for a discussion of this question.
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two can be seen by returning to the example of Sophie’s
choice. Both the utilitarian, and the act-
consequentialist committed to liberty, would concur with
Sophie’s decision to sacrifice one of her children to
prevent both being killed - the utilitarian because two
lives rather than one means twice as much happiness, the
act-consequentialist - for - 1liberty because it means
twice as much freedom. Yet what would be the position if
there were no threat of both children being killed, but it
had been found that one of the children had a virus which
would infect every other person on earth, giving each
person a bad headache for a day but never troubling them
again?* Suppose also that the total unhappiness caused by
everyone on earth having a bad headache for a day
outweighs the unhappiness caused by one child dying. 1In
those circumstances, ought the child to be sacrificed? A
commitment to liberty as paramount would forbid this, for
to sacrifice the child does not maximise liberty or
advance it in any way; accordingly a commitment to
liberty, even an act-consequentialist commitment to
liberty, will respect the individuality of the child.
Utilitarianism, however, will require the very opposite.
The individuality of the child does not matter for the
utilitarian if it is outweighed by the happiness of
everyone being spared a bad headache for a day. This is
what is meant by utilitarianism not taking individuals
("the distinction between persons") seriously enough:
where 1liberty is subject to utility, an individual’s
entitlement to life and liberty takes second place to the
collective happiness.

* This infection would be such that its spread could not be prevented
by any attempt to quarantine or isolate the child.
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3.3.3.B: Paternalism and the socialist state

But the more important problem for liberty in making
the liberty principle subject to utilitarianism, is that
utilitarianism in public policy can lead towards
paternalism and even state socialism. At the beginning of
this chapter, the polarity between individual freedom and
government power was discussed, and it was seen how Mill
recognises the need to limit the role of the state in
order to protect the liberty of individuals. 1Indeed, as
Mill writes in On Liberty, the very simple principle is
designed to answer

the practical question where to place the limit -

how to make the fitting adjustment between

individual independence and social controlz:3,
An increase in the role of the state - that is, in the
range of its functions (see section 2.2.2. above) - must
therefore be at the expense of liberty. It follows that,
when the state assumes greater responsibilities for
managing society, freedom is accordingly diminished.
Paternalism in government means precisely this: the state
acting as paterfamilias to its citizen-children, caring
for their welfare, acting for their own good, regarding an
attitude of let-them-stand-on-their-own-two-feet
("laissez-faire") as unconscionable neglect. Socialism is
a species of paternalism. It will not abandon its
citizen-children to the mercy of market forces and
laissez-faire. It sees it as the state’s role to provide
certain social goods and promote <certain social
objectives: universal welfare, equality, reward in
accordance with need, economic planning, environmental
planning or any combination of these. So the socialist
state is one which assumes greater responsibility and
extends its role.

Mill’s very simple principle suggests that liberty

involves an unequivocal rejection of such paternalism. It
is not the responsibility of the state or society, the
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principle avers, to look after individual citizens by
interfering in the running of their lives - but only to
prevent them from harming others. Individual citizens
must, indeed, be 1left to stand on their own two feet.
Unlike a father who protects his children from the
consequences of their own follies and mistakes by limiting
their freedoms (insisting that they do their school
homework, eat their vegetables, observe bed-times, and so
on), the state is not entitled to exercise analogous power
over individual citizens. The individual’s
own good, either physical or moral, is not a
sufficient warrant. He cannot rightfully be
compelled to do or forbear because it will be
better for him to do so, because it will make him
happier, because, in the opinions of others, to do
so would be wise or even right=2.

It is here that the difficulties of treating the
principle as dependent on utility become most acute. For
if Mill’s principle is applied to solve "the practical
question" of the extent of state power, what should the
state do in circumstances where a majority of individuals,
acting autonomously and without harming others, cause
injury and unhappiness to themselves? In such
circumstances, the "very simple principle" would require
non-interference. Since those individuals are harming no-
one but themselves, none of them can "rightfully be
compelled to do or forbear because... it will make him
happier", so that the majority in society are left to
cause unhappiness to themselves. However the point about
a commitment to utilitarianism is that it entails exactly
the opposite view. Utilitarianism does not hold, as Alan
Ryan suggests, that "to see if an action is wrong we have
to see whether it is an other-regarding action which tends
to diminish other people’s welfare"x24%*, Utilitarianism
holds that actions are "wrong as they tend to produce the

* Understandably, on this view, Ryan regards the very simple
principle as perfectly consistent with utilitarianism.
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reverse of happiness"2® - the individual’s own happiness,
as well as the happiness of others. Accordingly, where a
majority of individuals cause injury and unhappiness to

themselves, the utility principle requires that
individuals must be "compelled to... forbear", even if
they do not harm others: their action is increasing

general unhappiness in society, and only a prohibition of
that action would produce the "greatest happiness". The
utilitarian, in short, would take a paternalist view of
the state’s role. This is true of utilitarianism in the
original Benthamite sense of satisfaction and the absence
of pain, which (assuming a causal link between smoking
cigarettes and lung cancer) might require a ban on smoking
if the majority were smokers. It is also true of "utility
in the largest sense", used by Mill to mean "the general
cultivation of nobleness of character", whereby if most
people spent their evenings watching soap operas on
television, these might be censored and people encouraged
to take part in "improving" activities. (The telescreen
in Orwell’s 1984, exhorting the masses to Physical Jerks,
comes to mind.)

It therefore matters very much to know whether Mill'’s
conception of liberty is to be pursued for its own sake,
or as subject to utilitarianism. It is crucial to
understanding which of two radically different types of
political order would subsist if the very simple principle
were applied. And on this point Mill’s ambiguity on the
intrinsic/instrumental question is, to say the least,
unfortunate.

That same ambiguity translates, not surprisingly, to
Mill’s attitude on the question of whether the polis would
be a liberal/ "laissez-faire" society (non-paternalist),
or a (paternalistic) socialist state. As was noted in
section 1.3.3., Mill mentions socialism by name only once
in On Liberty and then his attitude is one of antipathy<“®.
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Similarly, in a letter to his wife Harriet Taylor in 1855,
Mill explained the need to write On Liberty as being that
all the projects of social reformers these days are
really liberticide**s,
Again, in his articles on socialism published posthumously
in the Fortnightly Review, Mill compares a society based
on "private property" with a socialist state. "In order",
he says, "to state this question in its simplest form", he
equates the form of socialism which advocates equality of
reward with what he calls "simple Communism"<®, He
concludes his comparison with a ringing endorsement of
"private property" as more conducive to liberty than
"Communism" s
...in Communist associations private life would be
brought in a most unexampled degree within the
dominion of public authority, and there would be
less scope for the development of individual
character and individual preferences... Already in
all societies the compression of individuality by
the majority is a great and growing evil; it would
probably be much greater under Communism...216

In the light of these remarks it is perhaps hard to
understand how commentators can regard Mill as sympathetic
to the idea of a socialist state. However, as was noted
in the introduction, this is precisely the view of Geraint
Williams. John Gray compares Mill’s vision with what has
been attempted in Titoist Yugoslavia. And C.L. Ten is
quite explicit on the point, claiming that there is "no
necessary connection" between Mill’s views and

either a doctrine of economic laissez-faire* or a
theory of the minimal function of the state. It is
possible to combine Mill’s liberty principle with,
for example, a belief in socialism*27,

* For her part, as has been seen, Gertrude Himmelfarb is convinced
that "Mill, after all, was a laissez-fairist"12s,
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In fact these interpretations of Mill are
comprehensible, and even legitimate; precisely because of
Mill’s ambivalence on the subject. He is simply not clear
about which 1is paramount: liberty, or utility;
individualism, or paternalism; a liberal state with a
minimum range of functions, or a socialist state. The
consequence is that, alongside his insistence that the
individual’s "own good... is not a sufficient warrant" for
state interference, and that compulsion is not justified

"because it will make [an individual] happier" - and
alongside his condemnation of social engineering as
"liberticide" - Mill appears at times to take a quite
contrary view. Thus, in Utilitarianism, he seems to

envisage the role of the state and society as including
compulsion to make an individual happier:
laws and social arrangements should place the
happiness, or (as speaking practically it may be
called) the interest, of every individual, as
nearly as possible in harmony with the interest of
the whole=3=,
(Such talk of harmonising the interests of individuals
with a collective interest is a far cry from Mill’s
passionate espousal of individualism and nonconformity37,
and from his rejection of the equation of individual
people with "the people" as a single entity®.)

Of course, Himmelfarb, with her notion of "two
Mills", would probably claim that this is only to be
expected from a passage in Utilitarianism, whereas On
Liberty takes an altogether different approach. Alas, it
does not. There are passages in On Liberty too where Mill
appears to view compulsion by the state as desirable, not
just to prevent harm to others, but to promote the common
good. He writes:

There are also many positive acts for the benefit
of others which [an individual] may rightfully be
compelled to perform27.

90



Mill then lists some of these. The first few, such as
compulsion on an individual to give evidence in a court of
justice or to "bear his fair share in the common defence",
would be unexceptionable to the most ardent champion of a
liberal system, whose paramount commitment to 1liberty
implies a concern that the state should have only a
minimalist role, intervening only to protect individual
liberty. Courts of justice are needed to uphold the laws
which protect an individual’s freedom from the mugger, the
thief, and so on. If they are to function effectively,
people must be compelled to give evidence. Similarly a
common defence is necessary to protect people’s freedom
from the threat of foreign attack or invasion.

But the later items in Mill’s list suggest a wider -
more paternalist, more socialist - role for the state.
Mill declares that individuals may be compelled to
"perform certain acts of individual beneficence" and he
includes among these

interposing to protect the defenceless against ill-
usagev®.

The possibilities for state interference (at the cost
of individual liberty) which these words imply are almost
limitless. In labour relations, the road is open for
endless state regulations as to pay and conditions to
prevent the employer "ill using" the “"defenceless"
workers; the freedom of a worker to accept a job with
(say) low wages would be curtailed. So, too, with other
commercial contracts. The obligation to protect a party
with relatively weak bargaining power from being exploited
by the other party implies state interference in freedom
of contract. The consumer who makes a bad bargain may be
protected from his mistake; the borrower who agrees to a
high interest rate may be spared having to pay that
interest rate - perhaps by making debts unenforceable, or
setting statutory interest rates, or introducing credit
controls. These are the characteristics of a socialist
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society; and they involve a rejection of the view that an
individual’s "own good, either physical or moral, is not a
sufficient warrant" for interventionism. Moreover the
notion of compelling people into acts of individual
beneficence sits strangely with a commitment to liberty.
It is, indeed, almost a contradiction in terms. For acts
of individual benevolence are those which are done by
choice: freely, voluntarily, spontaneously. There is
nothing benevolent or generous about giving wunder
compulsion -~ giving because one has to, rather than
because one wants to. Yet this confusion of benevolence
with transferring wealth under compulsion (usually through
the mechanism of taxation)* is what lies at the heart of
the socialist ethic: the belief that poverty, misery,
unkindness and ill-usage are problems soluble by dirigiste
interventionism. It implies a singular lack of faith in
the way people would behave to each other if left to their
own devices - and, hence, a singular lack of faith in
freedom.

The examples quoted so far of ‘“protecting the
defenceless against ill-usage" have been extrapolations of
Mill’s reasoning, rather than examples chosen by Mill.
But in chapter 5 of On Liberty, entitled "Applications",
Mill gives his own example of the ©paternalistic
possibilities opened up by his ambiguities. He writes
that it would be perfectly consistent with the application
of his principle

if either a public officer or anyone else [who] saw
a person attempting to cross a bridge which had
been ascertained to be unsafe... [were to] seize
him and turn him back22°.
The "bridge example" has been a source of much controversy
among Mill scholars. Mill could have justified his
commendation of such interventionism by the “public
officer" with the argument that it is the state’s role to

* and also with "treating people well" under compulsion, for example
by statutory regulation of conditions at work.
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protect an individual’s life and liberty, and where these
are endangered the state must interfere. But Mill chooses
a different argument which, it must be said, is among the
sloppiest pieces of reasoning to be found in his works.
He says that the individual should be prevented from
trying to cross the bridge because

liberty consists in doing what one desires, and he

does not desire to fall into the river:is,
This, unmistakably, is paternalism*. It involves the
public officer, on behalf of the state, deciding that what
the individual expresses to be his desire (crossing the
bridge) is not his real desire; the individual’s "real"
desire is what is good for him (not falling into the
river), and if the outcome of acting on his expressed
desire is not his real desire, then his expressed desire
must be overridden. In the very simple principle Mill
appears to say that liberty consists in allowing people to
act on their expressed wishes regardless of whether it is
for their own good, or will make them happier, or "in the
opinions of others... would be wise or even right". In
the bridge example, he says the exact opposite: 1liberty
consists in allowing the opinion of the public officer (or
anyone else) as to the wisdom of the individual’s chosen
act to prevail.

Faced with this difficulty, Gray and C.L. Ten, both
anxious to mount a defence of Mill, are forced to invent a
distinction between what they call "weak" paternalism and
"strong" paternalism. No matter that Mill never makes the
distinction; it is worth considering on its own terms.
"Strong" paternalism, they say, means interfering for the
individual’s own good, ©pure and simple. "Weak"
paternalism, on the other hand, permits such intervention
only in certain circumstances - and this, they insist, is
the only form of paternalism that Mill would countenance.
Gray takes the circumstances for invoking weak paternalism

* or, to feminise the metaphor, the "nanny state".
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as being when an individual’s expressed desire is "clearly
not the result of considered rational deliberation"22°,
Ten adopts a slightly different criterion, saying that
Mill would allow interventionism in circumstances where
the individual does not understand the consequences of
what he chooses to do.

The "strong"/"weak" distinction gives rise to more
difficulties than it solves. For one thing, it totally
removes the clarity and simplicity from the operation of
Mill’s "very simple" principle. Mill puts forward the
principle as a convenient yardstick for answering "the
practical question" of where to set the limit of social
control encroaching on individual independencex=. What
Gray and Ten are saying is that this yardstick will not
suffice, and it 1is necessary to consider further,
supplementary, criteria about whether the individual
understands what he is doing, or is "clearly" acting as a
result of “considered rational deliberation". This
introduces far greater complexity, wuncertainty and,
indeed, arbitrariness into the .application of Mill’s
principle. Moreover, it is hard to believe that the state
can possibly know what goes on in people’s minds - whether
they have made rational deliberations or understand what
they are doing - and, even if it could, the arrogation by
the state of the discretion to make such judgements
involves an enormous extension of state power. The world
of the "Thought Police" beckons.

Moreover, and linked to these difficulties, is the
problem that not only is the line between "strong" and
"weak" paternalism difficult to determine: it may in fact
be non-existent. When a person makes a mistake, or enters
into a bad bargain, or over-borrows, then it follows
virtually by definition that he did not understand the
consequences of his choice: if he had understood that it
was a mistake or a bad bargain (or, if he had "clearly"
made a rational choice), he almost certainly would not
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have done it. The mistake is the strongest evidence that
the person did not understand what he was doing.
Therefore, even applying so-called "weak" paternalism, the
state would be entitled to interfere in an individual’s
actions virtually much every time that he might otherwise
make a mistake. The scope for exercising free choice is
accordingly diminished, and a state entitled to act in
this way is indistinguishable from a paternalistic,
socialistic, even totalitarian, state.

This is what the very simple principle is supposed to
guard against. But this is also where the inconsistencies
and contradictions in which that principle is couched,
lead to. When Gray says that Mill’s principle of liberty

does not exclude the possibility of his favouring
socialism22
it is impossible to disagree. Mill’s principle does not
exclude any possibility at all.
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3.4. Mill’s gamble

Mill would not admit to any such inconsistencies. He
does not acknowledge a contradiction between liberty as an
intrinsic value, and liberty as valuable because it leads
to utilitarianism. As has been seen, Gray interprets Mill
to regard liberty and utilitarianism as virtually
synonymous (see section 2.2.2. of this chapter), and in
this Gray’s analysis is very plausible. Certainly, as has
also been seen, Mill believes that the maintenance of
liberty is as a matter of fact the best way to attain
utilitarian objectives, and that the two go hand in hand,
so that the paramountcy of one is consistent with the
paramountcy of the other. Free discussion (Mill asserts)
is the most effective way to produce truth, and free
competition in ways of life is the best way to attain a
better way of life. Mill makes this empirical claim in
various forms throughout On Liberty:-

Mankind are greater gainers by suffering each other
to live as seems good to themselves than by
compelling each to 1live as seems good to the
rest.122+

Intolerance... induces men to disguise [their
opinions]... A state of things in which a large
portion of the most active and inquiring intellects
find it advisable to keep... their convictions
within their own breasts... cannot send forth the
open, fearless characters and logical, consistent
intellects who once adorned the thinking world.<a**

Never when controversy avoided the subjects which
are large and important enough to kindle enthusiasm

* Emphasis added.

*% Emphasis added.
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was the mind of a people stirred up from its
foundations, and the impulse given which raised
even persons of most ordinary intellect to
something of the dignity of thinking beings.z23%

...the only unfailing and permanent source of
improvement is liberty...124

All of these quotations - variations on a theme - are
assertions of empirical fact. They are not easily
provable (if at all), and Mill does not even try to prove
them. He simply assumes that they are true, that the
pursuit of 1liberty is factually consistent with the
pursuit of utility, and that there is no contradiction
between them. Of course, Mill must assume this, since his
whole theory depends upon it.

But the implications of this unproven assumption are
dangerous for Mill’s theory, in two ways. The first is a
logical difficulty. If liberty is justified because of
its propensity to produce "utility in the largest sense",
then if the premise is disproven (that liberty does
produce such "utility"), liberty loses its justification.
Secondly, and closely linked to the first point, is the
factual difficulty. Mill says that 1liberty is to be
pursued as the best way of attaining the utilitarian
"goods" of truth, virtue, happiness, "nobleness of
character" and so on. Maybe it is. But maybe there is,
or will be, a situation when there is an alternative means
of attaining these goods: a situation in which freedom
would derogate from their attainment, and the suspension
of freedom would help. Mill’s assumption implies that
such a factual situation is impossible. But in the view
of this thesis, it is at very 1least conceivable, and
perhaps it is factually possible. In that case, Mill'’s

* Emphasis added.
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assumption perishes, and with it the basis of his argument
for liberty.

Isaiah Berlin claims that historical fact disproves
Mill’s "at best empirical"*2s assertion. Berlin himself
makes the empirical assertion that

it is a commonplace that neither political equality
nor efficient organization nor social justice is
compatible with more than a modicum of individual
liberty226
and he cites as an example of unfreedom’s propensity to
achieve utilitarian "goods" the alleged fact that goodness
and truth have thrived in "severely disciplined
communities" such as the Scottish Calvinists:2s,. Rather
than enter into an historical dispute with Mill and
Berlin, it might be better to give Mill the benefit of the
(factual) doubt and concentrate on the question of whether
a contradiction between liberty and utilitarianism is at
least conceivable. For if it is, there is no need to
quibble about historical facts.

Alasdair MacIntyre has shown that it is conceivable.
There are situations where the demands of liberty and of
utility will not go hand-in-hand. MacIntyre accepts,
first, that often they will coincide:
The concept of the public happiness has obviously
legitimate application in a society where the
consensus is that public happiness consists in more
and better hospitals and schools.227

But he warns against assuming that such a consensus, or

one that is similarly benign, will necessarily prevail:
What application has [utilitarianism] in a society
where the public happiness is found by the public
itself to consist in the mass murder of Jews? 1If
in a society of twelve people, ten are sadists who
will get great pleasure from torturing the
remaining two, does the principle of utility enjoin
that the two should be tortured?227 '
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What hope for freedom then? Kenneth Minogue makes the

same point thus:
...we might imagine a situation in which some
expert, who knew perfectly well what we needed ’
might well dispose of our 1lives much more
satisfactorily than we could do ourselves, since we
often suffer disappointment because the obligations
we contract provide us with less satisfaction than
we expected=2e,

In that case, too, liberty would have to be jettisoned to

achieve happiness and better lives.

Mill’s defenders would almost certainly object to
this line of reasoning as being based on an unfair
caricature of what Mill really believes about the
relationship between 1liberty and utility. They would
reject the idea that Mill sees liberty as a mechanistic
means to a utilitarian end; and indeed there is reason to
believe that Mill’s very commitment to liberty arises from
despair at the single-minded pursuit of a utilitarian end,
for Mill writes that after his mental crisis

The end [realizing all one’s objects in life] had

ceased to charm, and how could there ever again be

any interest in the means?22°
It is at this stage in his life that Mill begins to pursue
utility "in the largest sense" and - as Gray and Geraint
Williams insist - he sees liberty as "constitutive"®2 of,
rather than merely a means to, utility. In other words
the larger kind of happiness is to be found in freedom,
and the two therefore go hand-in-hand.

But the “"constitutive" argument is of 1little
assistance to Mill here. Again it rests on an unproven
empirical assumption, that people do in fact derive
"larger" happiness in a state of freedom, and that they
always will, and necessarily must. Mill’s principle of
liberty is to be promoted as of right on the basis of this
assumption. Yet it is at least conceivable that the
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assumption is wrong, in which case the basis for liberty
disappears, and liberty itself may be overridden. '

Gray himself acknowledges this problem, and admits
that
this moral right [to 1liberty] is a defeasible
right:3o,
He expresses doubts about this which are similar to the
points made by MacIntyre and Minogue:
What if (Gray asks) men do not converge on the
higher pleasures: suppose, after due thought and
experiment, they come to prefer forms of life and
activity in which autonomous <choice is an
insignificant ingredient - what then?232
What, indeed?

Gray thus hits upon the main weakness in Mill'’s
justification of liberty: Mill argues for liberty because
it is constitutive of utility; this rests on the factual
assumption that 1liberty actually is constitutive of
utility; and this in turn does not rest on any proof but
instead (to quote Gray)

reposes on the wager that civilised men will in
fact prefer the life of free men because it is in
such a life that they will find their
happiness*32%,
A wager! A gamble! Mill’s entire commitment to liberty
rests on a gamble. This is the view expressed by Gray in
his book Mill on liberty: a defence. And Gray believes
that it is defensible because this wager is, in his words,
a reasonable wageri32,

Some might well challenge whether it actually is a
"reasonable" wager. The anonymous author of an article in
Fraser’s Magazine in 1872 criticised Mill'’s assumptions,
with the scathing declaration that to expect men to become

* Emphasis added.
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more vigorous (and hence attain happiness "in the largest
sense")
by simply removing restrictions, seems to be as
fallacious as the hope that a bush planted in an
open field would naturally develop into a forest
treex34,
But reasonable or not, a wager is hardly a firm basis for
establishing a principle which is supposed to safeguard
liberty. As was seen earlier, Mill rejects the notion of
so-called "self-evident" truths because they are "not
supported by reasons":1°, Yet the same rigorous standards
of proof cannot be applied to the assumption - the gamble
- which is Mill’s answer to the question "why freedom?".

The very simple principle is thus based on a gamble
or wager. To repeat Gray’s question: what if the gamble
is wrong? "What then?"232 For those who care about the
safequarding of liberty this is a very serious question,
for if the principle is only contingent and can therefore
be jettisoned, then it is not an effective guarantee of
liberty. Mill offers no clear answer to the question
"what then?". He himself presents the principle as being
designed to solve "the practical question" of when
interference in individual 1liberty is and 1is not
justifiable; but its contingency means that it cannot
properly do this:

the power of the doctrine to cope with practical
dilemmas [may be] less than he hoped:3s.

These are Gray’s words, in the conclusion to his

"defence" of Mill. They are an understatement, and an

elogquent one.
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CHAPTER TWO - PREVENTING HARM TO OTHERS

1. THE PROBLEM

The only purpose for which power can be
rightfully exercised over any member of a
civilized community, against his will, is to
prevent harm to others.

John Stuart Mill, On Liberty>*.

Is compulsion ever justified? Mill had no doubt
that it was. Since justice demands that all
individuals be entitled to a minimum of freedom,
all other individuals were of necessity to be
restrained, if need be by force, from depriving
anyone of it. 1Indeed the whole function of law
was the prevention of just such collisions: the
state was reduced to what Lassalle
contemptuously described as the functions of a
night-watchman or traffic policeman.

Isaiah Berlin, Two concepts of liberty=2.

1.1. The night-watchman state?

According to Isaiah Berlin, then, Mill’s principle of
liberty entails the reduction of the state’s role to that
of "night-watchman".

In modern times one of the leading exponents of such
2 night-watchman state has been Robert Nozick. He
describes it as

the night-watchman state of classical 1liberal
theory, limited to the functions of protecting all
its citizens against violence, theft, and fraud,

and to the enforcement of contracts...=2
- and, also, as a "minimal state"4. In other words, the
"night-watchman" state is one where the line between the
sphere of individual activity and the sphere of
governmental activity (the line which Mill’s "very simple
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principle" was intended to mark out)* has been drawn such
that government’s range of functions is minimised, and the
scope of individual freedoms is accordingly maximised. It
is, as Nozick emphasises, the classical liberal state**.

So, if Berlin is right, the very simple principle set
out in On Liberty would serve as the basis of a liberal,
minimal state. It would not entitle a government to
assume such a wide range of functions as are required in a
socialist state. The functions of government, the state
and its laws would be limited, as Berlin puts it, to
restraining individuals from depriving other individuals
of the liberty to which they are entitled. There is some
evidence to support Berlin’s contention that this is how
Mill himself viewed the very simple principle. Thus, in
his Autobiography, Mill writes that On Liberty was written
as the latest contribution in a series of nineteenth-
century writings reassessing the "doctrine of
Individuality"

which, though bearing a superficial resemblance to

some of the projects of Socialists, is diametrically

opposite to them in principle, since it recognises no
authority whatsoever in Society over the individual,
except to enforce equal freedom of development of all
individualitiessS.

There, one might suppose, the matter ends.

However, the difficulty with Berlin’s "night-watchman
state" interpretation is that it does not in fact accord
with the actual wording of the very simple principle. 1In
formulating the principle Mill does not say (pace Berlin)
that the state may only restrict liberty so as to restrain
individuals from depriving others of liberty. He does not
(pace the Autobiography) say that the sole justification

* See above, chapter one, section 1.1.

*% r"Liberal" being used in the sense set out in the Note on
Terminology at the beginning of this thesis.
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for state intervention is to "enforce equal freedom of
development for all individualities". What the very
simple principle does say is that the sole end and the
only purpose for which interference in freedom is
justified is
to prevent harm to othersz.

That, it will be appreciated, is something quite
different. Preventing harm to others is not the same as
just preventing infringements of others’ liberty. It can
allow for a much wider range of functions to be accorded
to the state. It does not necessarily ensure maximal
liberty and minimal state interference. It does not
guarantee a liberal society. It could be used to justify
a socialist state.

Perhaps it will be thought that one is making a
mountain out of a molehill in emphasising this
distinction, and that it is ludicrous to exaggerate the
importance of the exact form of words in the very simple
principle, read in isolation and out of context. But the
point is that it is not out of context. In addition to
the very simple principle itself - which is of course the
focal point of On Liberty - virtually every one of the
many references in On Liberty to the boundary between
individual freedom and state intervention conceives it in
terms of harm-prevention rather than liberty-protection.
This will be seen in more detail later in this chapter
(see section 2.1.1.). Only once in On Liberty does Mill
seem to imply that preventing infringements of others’
liberty is the crucial thing?. Against that background it
is impossible to sustain Berlin'’s anélysis, or to agree
that (even ignoring the uncertainties, discussed in
chapter one, about 1liberty being contingent on utility)
the very simple principle necessarily entails a liberal,
minimal state.
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1.2. Utilitarianism revisited

Arguably Mill’s emphasis on harm-prevention is
traceable, once again, to his chronic inability to wrench
himself away from his utilitarian roots (discussed at
length in chapter one of this thesis). Moreover, once
again, this inability on Mill'’s part may be what explains
the failure of the very simple principle to meet its
principal stated objective - its failure, that is, to
provide a clear and unambiguous theoretical basis for
securing a free societys®.

Harm-prevention, after all, is the essence of
utilitarianism. It is hard to contest John C. Rees’s
crisp assertion that

a major component... of Mill’s conception of the
proper limits to liberty derives from the need to
prevent, or minimise, injury; and the notion of
injury is supplied by the principle of utility®.
In Utilitarianism, for example, Mill asserts as a tenet of
the utilitarian faith the proposition that "most of the
great positive evils of the world are in themselves
removable"©°, The principle of utility, moreover, will
provide the basis for removing those great positive evils
and - the other side of the same coin - for promoting "the
happiness of others"2. Mill repeats the concern with
others’ happiness (and, implicitly, with preventing
others’ unhappiness) when he stresses that the utilitarian
moral standard "is not the agent’s own happiness, but that
of all concerned"22, Finally, in the same paragraph of
Utilitarianism, Mill writes that utility would enjoin that
"laws and social arrangements"2 should play their part in
the attainment of this standard. From here it is but a
short step to the very simple principle - "entitled to
govern absolutely the dealings of society with the
individual in the way of compulsion and control, whether
the means used be physical force in the form of legal
penalties or the moral coercion of public opinion"* -
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which specifically entitles laws and social arrangements
to provide for the prevention of harm.

It is necessary to be careful here, more careful
perhaps than Rees has been. For the very simple principle
does not entitle legal interference on any occasion when
it is necessary to prevent harm - but only when it is
necessary to prevent harm to others. Preventing harm to
oneself is emphatically not the business of the state and
its laws according to the very simple principle. At least
by intention the very simple principle is extremely
hostile to such paternalism*, and it insists that an
individual’s own well-being, either physical or moral, is
an insufficient warrant for governmental interference:

He cannot rightfully be compelled to do or forbear
because it will be better for him to do so, because
it will make him happier, because, in the opinions
of others, to do so would be wise or even right?.
In this respect Mill’s very simple principle differs
fundamentally from utilitarian doctrine. The best way of
appreciating this is to consider examples of where a
majority of the population engage in activities which do
themselves (but no one else) harm - for instance, spending
more time suffering hangovers after drinking too much the
previous night than going on energetic walks in the
countryside. In such a case, a utilitarian concern with
the greatest happiness of the greatest number, when given
effect by "laws and social arrangements":3, necessarily
entails coercive action to rectify the sorry state of
affairs. By contrast, the very simple principle would not
entitle the state to interfere with such purely "self-
regarding" actions, as Mill calls them*¢ - for the simple

* By intention undeniably - but perhaps not in effect. The main
charge which this thesis lays against the very simple principle is
that, whatever its robust intentions, its ambiguity is such that it
does allow for state paternalism. See chapter one (especially
section 3.3.3.B), and see this chapter and the next.
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reason that this is not a matter of preventing harm to
others**.

In short, a principle of preventing harm to others is
not the same as utilitarianism. But the two doctrines
share common roots, in the impulse to rid the world of its
"great positive evils" - that is, to Prevent Harm. What
they also have in common, in giving priority to hamm
prevention, is the capacity thereby to undermine liberty
and to endanger the free society which the very simple
principle was intended to uphold.

1.3. The threats to liberty

At the beginning of this chapter we saw how Berlin’s
concept of a state which only intervened to prevent
infringements of 1liberty entails a minimal range of
governmental functions and the maximum scope for
individual freedom. It entails a liberal society.

What 1is it about a state which is entitled to
intervene "to prevent harm to others" that endangers this
maximal individual liberty? Three main factors will be
considered here.

1.3.1. The first threat

The first factor is that a government which is
entitled to prevent people doing harm to each other enjoys
far more discretion, and hence more power, than one
restricted to protecting people’s liberties. "Harm" is
not an objective term with a limited, specific definition.
What constitutes "harm" will always be a controversial
issue, involving subjective value judgements. When a
trade union calls a strike, but some of its members

** With specific regard to drinking, this is borne out by Mill’s
remarks on the subject in On Liberty*“~#. But see C.L. Ten's doubts
on this: section 2.4. of this chapter.
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continue to work and walk through the picket 1lines,
undoubtedly their action in crossing the picket 1lines
damages the chances of the strike succeeding. It might
appear to follow from this that the workers breaking the
strike are harming the workers on strike and so, in order
to prevent harm to others, they should be prohibited from
crossing the picket lines and deprived of their freedom to
go to work. Arguably, however, it might be against the
long-term interests of all the workers, the strikers as
well as the strikebreakers, for the strike to succeed -
because, for instance, the success of the strike forces
the management to increase wages, face higher costs,
become less competitive and less profitable, go out of
business and make the workers redundant. In that case,
breaking the strike would not have harmed the workers, but
rather the very opposite. The point here is not to say
whether it would or would not harm the workers, but to
show that it is all a matter of opinion. And a government
charged with intervening to "prevent harm to others" is
not only entitled, but obliged, to take sides and permit
or prohibit conduct on the basis of entirely subjective
opinions. This of course makes for arbitrary government:
ad hoc and unpredictable state interference. But more
than that, because "harm" is a concept without a limited
or specific definition, a principle of preventing harm to
others can be extended to entitle governments to interfere
in an ever-expanding range of activities. Both in its
arbitrariness and in its unlimited scope for interference
such a state is a permanent threat to liberty*.

* A state whose functions were limited, & la Berlin, to protecting
individual freedom could not possibly have contemplated prohibiting
workers from crossing the picket line. For although their
strikebreaking might (or might not) have harmed the strikers, it
certainly would not have infringed their liberty. On the contrary,
such a state would have been obliged to protect the strikebreakers’
freedom to go to their place of work.
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1.3.2. The second threat

The second threat to freedom in a liberty principle
being subject to preventing harm to others 1is its
asymmetry, an asymmetry whose bias is against freedom. To
use the words of Berlin (cited in the epigraph to this
chapter), Mill‘s 1liberty principle sees the law as a
mechanism to avoid "collisions" between. individuals in
society=. I want to do something: you would rather I
refrained from doing it. Which of us should have his way?
Should I be permitted to do what I want, or should I be
prohibited from so doing? In the sort of 1liberty
principle which entitles the state to prohibit actions
only if they infringe the liberty of others, there is a
conception that, as Berlin says, each individual is
"entitled to a minimum of freedom"2. The presumption that
I am free to do what I like is only rebutted if I start to
encroach on your freedom to do what you like, and vice
versa. Here lies the symmetry' between our respective
rights, or what Mill in his Autobiography calls "equal
freedom of development for all individualities"s. Thus
are our respective freedoms given the greatest scope that
they can possibly have, stretching to the utmost point
short of encroaching on each other’s freedom. This, in
short, is the maximisation of our freedoms.

But where - as in the "very simple principle" -
liberty may be limited in order to prevent harm to others,
there is no such symmetry between our respective rights.
There is a much lesser presumption in favour of my being
free to do what I like. You can stop me doing what I want
even if I do not for one moment encroach on your freedom
to do what you want - on any occasion when what I want to
do causes you harm. Many things, which do not encroach on
others’ freedom, nonetheless cause them harm. Mill writes
in Utilitarianism about rules which forbid mankind
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to hurt one another (in which we must never forget

to include wrongful interference with each other’s

freedom)2s**,
In other words: harm is not coterminous with interference
with freedom; harm includes interference with freedom;
harm is a broader concept than interference with freedom;
and, therefore, the prevention of harm requires greater
intervention than the prevention of interference with
freedom. On the one hand there is my entitlement to
freedom. On the other hand there is your entitlement to
limit my freedom, not only when it threatens your freedom
(which would be symmetrical) but also in all the other
cases in which "harm" - a broader concept - is done. The
grounds for limiting freedom (infringement of freedom plus
all the other things which "harm" includes) are broader,
and outweigh, the grounds for allowing freedom. Here is
the asymmetry. Thus does the very simple principle,
limiting liberty to prevent "harm to others", provide a
broader range of Jjustifications for interfering with
freedom. Thus does it abandon the maximisation of

freedom.

This can be expressed in concrete terms by returning
to the example of the strike and the strikebreakers. 1If
the freedom to go to work is 1limited only by the
imperative to prevent others’ freedom being infringed, the
presumption in favour of the freedom to go to work remains
intact: no one could maintain that the pickets’ or the
strikers’ freedom was curtailed by the strikebreakers’
action. But if the wider concept of preventing harm to
others is applied, then (at least arguably) it could be
said that the strikers are harmed by the strikebreakers’
action and, further, that this gives grounds for
restricting the freedom to go to work. The presumption in
favour of freedom has been rebutted.

** Emphasis added.
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In ordinary, everyday life, many things harm people
without infringing their 1liberty. People may read (or
merely see their friends read) books which are shockingly
offensive, and they can be deeply and genuinely pained in
consequence*. The price of washing machines may sharply
rise, so that many people can no longer afford them; and
the price of stocks and shares may fall, depleting the
value of many people’s investments. One may find that
one’s favourite local grocer has been put‘out of business
because his prices have been undercut by a store in a
neighbouring village (which of course harms the grocer at
least as much as oneself). Or maybe one’s morning walk is
made pleasant every day by the smell of roses from a
neighbour’s front garden, and then one weekend the
neighbour uproots the roses and replaces them with irises
whose aroma one does not like at all.

Just because one may be harmed - genuinely harmed -
in any or all of these ways, does.it mean that the actions
which cause the harm should be prohibited? Should books
be banned?** Should manufacturers not be free to set the
prices of their washing machines, and should shares not be
bought and sold freely on the stock exchange? Should one
store not be free to compete with, and undercut, another?
Should a man not be free to decide what flowers he grows
in his garden? Under a liberty principle qualified only
by the need to prevent infringements of other people’s
liberty, it is inconceivable that any of these freedoms
would be curtailed. Under the very simple principle, with
its broader qualification of preventing harm to others, it
is not inconceivable at all.

* See section 3.1.1. below.

** See section 3.1.1. below.

120



1.3.3. The third threat

As these examples from ordinary everyday life
illustrate, there are many ways in which it is daily
possible to cause harm to others. This is a function of
the interdependence of people in society. No man is an
island entire of itself2®; 1life, in almost every aspect,
is social life, and each of us is bound up in a complex
web of relationships with and commitments to parents,
brothers and sisters, spouse, children, more distant
relatives, friends, acquaintances, colleagues, employers,
employees, customers, vendors, fellow motorists, fellow
pedestrians, passers-by... Practically everything that
one does has an impact on others. There are virtually no
purely "self-regarding" actions, and if, under the very
simple principle, "other-regarding" actions are to be
amenable to external control and interference?, the scope
for inviolable individual freedom will be negligible
indeed, and in practice almost nil.

C.L. Ten cautions against viewing Mill’s principle
as being based upon such a simplistic distinction between
self- and other-regarding conduct. He acknowledges the
argument of "Mill’s critics" that man lives in society and
cannot be isolated from others and that, therefore,
"except for actions which no one has ever thought of
suppressing, all our actions will affect others in some
way"1®e, But, Ten insists, the issue is not whether an
action affects others, it is whether an action harms
others:

I shall argue that Mill’s defence of liberty does
not depend on there being two different areas of a
person’s conduct which have very different effects.
His case depends on .distinguishing between
different reasons for interfering with the
individual’s conduct in any area. Certain reasons
are always ruled out as irrelevant, but there is
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one reason, the prevention of harm to others, which

is always relevanti®,
The "very simple principle" does, indeed, say that liberty
may be interfered with only "to prevent harm to others",
rather than "to prevent people’s actions affecting
others". To that extent Ten’s argument is right, at least
partially*. However, in terms of proving Ten’s case that
Mill was "a consistent 1liberal, deeply committed to the
cause of freedom for everyone"21, this argument does not
advance matters very far. For what the examples from
ordinary everyday life (in section 1.3.2.) had in common
was not Jjust people affecting each other, but people
harming each other, day after day, in a myriad of ways.
There are thus, wunder Mill’s principle, a myriad of
justifications for limiting freedom. This constitutes the
third threat to liberty posed by the words "to prevent
harm to others".

The example cited of the neighbour who uproots his
roses for irises is particularly instructive. The harm
done to the passer-by who every morning looked forward to
breathing the scent of roses lies in the fact that the
passer-by prefers the smell of roses to that of irises.
But the owner of the garden has a contrary preference:
hence his supplanting of the irises for roses. It is in
the nature of things that people’s preferences, desires,
ambitions are not all identical, but instead contradict
each other. 1In an interdependent society, if practically
every action affects someone else, it follows from the
inherent conflict between people’s different preferences
that virtually every action will, inevitably, harm someone
else. That being so, because the very simple principle
renders the scope for freedom in society inversely
proportional to the amount of harm done to others, a

* At one point, as will be seen (in section 2.1.1.C of this chapter),
Mill talks of the "appropriate region" of human liberty as being that
part of a person’s life "which affects only himself"z°,
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society which follows the principle can leave precious
little scope for freedom.

1.4. Two caveats

Pausing for a moment in this indictment of Mill'’s
doctrine of preventing harm to others, two caveats should
perhaps be inserted here.

1.4.1. No threat to freedom of contract

The first caveat is that Mill expressly states that
freedom will not be limited even where harm is caused to
others if those others have consented to the harm being
done. Society, he writes in On Liberty, may not intervene
even in actions which affect or harm others if such
actions are done “"with their free, voluntary, and
undeceived consent and participation"=z2°, This is an
affirmation on Mill’s part of his commitment to the
liberal doctrine of freedom of contract, the idea that in
an interdependent society liberty depends on people being
free not only to mind their own businesses but also to
reach binding agreements with each other, provided that
those agreements are freely and voluntarily entered into.
In a 1liberal society, the state’s role in upholding
liberty involves according recognition, and giving legal
effect to, such free contracts. This is what lies behind
Nozick’s inclusion of "the enforcement of contracts" among
the functions of "the night-watchman state" of classical
liberal theory (see above3). The proviso that the
contract must be freely and voluntarily entered into
involves the law of a liberai state in pronouncing
contracts made under duress or coercion as void and
unenforceable. It also means that, for the contract to be
valid, the parties to it must have understood what they
were doing: not necessarily known what the consequences
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of what they were doing would be, or whether the contract
would turn out to be a good or a bad bargain (after all,
who can predict the future for certain?) - but known the
meaning of the words which constitutéd their agreement.
No one must be duped into agreeing to something which they
did not mean to agree to: such an "agreement" would not,
truly, be voluntary. Hence, as Nozick puts it, one of the
functions of a liberal state is to protects its citizens
against fraud (see above2); hence too, the oft-repeated
slogan that the liberal state is limited to the prevention
of "force and fraud". The concern with preventing force
and fraud is also what explains Mill’s insistence that
agreements must be "free, voluntary and undeceived"2°. To
be fair to Mill, the doctrine of freedom of contract
(provided that the contract is free, voluntary and
undeceived) is consistent with his view of the state as
being entitled to prevent harm to others, and consistent
also with the very simple principle’s anti-paternalistic
statement that a person’s "own good, either physical or
moral, is not a sufficient warrant" for interference with
liberty. If the state prohibits something done
unilaterally by A to B which harms B, it is merely
restraining A from harming B. But if the state prohibits
something done by A with B’s consent, on the grounds that
such an act harms B, the state is restraining B from
agreeing to something which harms himself - which is a
self-regarding action by B. In other words, since B’'s own
good does not warrant the state interfering in B’'s
freedom, the state is not entitled to prevent B from
entering into the agreement with A, notwithstanding that
it involves A harming B*.

* However, Mill makes clear in On Liberty that his commitment to the
doctrine of freedom of contract is not unalloyed. He writes that it
is "sometimes" a "sufficient reason" for releasing people from a
contract that the contract "is injurious to themselves", even where
the contract has been voluntarily entered into2?2., This question will
be explored further in the conclusion to this thesis.
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1.4.2. Taste and "harm"

There is an obvious objection to citing the case of
the roses and irises as an example of the way preventing
"harm to others" severely limits freedom. To prefer the
smell of roses to the smell 6f irises, it will be
objected, is purely a matter of personal taste. There is
nothing harmful about not having everything according to
one’s taste. Here is the second caveat.

This objection has its merits, but cannot greatly
assist any defence of Mill’s principle of preventing harm
to others. The objection raises at 1least as many
difficulties as it answers. For what, precisely, is wrong
with the roses/irises example? That taste is purely a
personal matter? But so are many, if not most, instances
of physical pain. One person may be in severe pain whilst
no-one else around him is. Moreover, it is a commonplace
about pain that it is impossible to know how another
person in pain actually feels. There is, therefore,
nothing more "objective" about pain than about taste.
Does it follow that physical pain should be excluded from
the policy of preventing harm to others, so that the
principle permits people to inflict pain on each other?

Or is the objection that the roses/irises example is
trivial? Going without the smell of roses is not very
great suffering, not a very important kind of harm. Well
this is true - up to a point. Arguably, the pleasure
obtained by the passer-by from smelling the roses every
morning was a crucial element in his daily routine and a
major (if semi-conscious) contribution to his cheerfulness
for the rest of the day - every day. To deprive someone
of something like that may not be an inconsiderable harm
at all. Besides, making the state’s right to intervene
depend on a concept so uncertain as preventing "important"
harm is - again - to introduce a dangerous degree of
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discretion and arbitrariness into the business of

governing.

These difficulties, about whether Mill really intends
to prevent only "objective" kinds of harm, or harms which
are non-trivial, will be dealt with in more depth later in
this chapter*. At this juncture suffice it to say that
they greatly complicate the notion of preventing harm to
others and make the principle much less useful at
providing a clear-cut answer to what Mill calls "the
practical question - how to make the fitting adjustment
between individual independence and social control"22. 1In
short, raising these difficulties robs the "very simple

principle" of perhaps its major asset - its very
simplicity.
1.5. The threats to liberty illustrated

The arguments advanced thus far about preventing harm
to others can be summarised as follows. By delineating
the bounds of individual liberty at the point where its
exercise would cause harm to others, the very simple
principle severely undermines freedom. Three main ways in
which this happens have been identified. First, the
question of whether or not an action causes harm is so
closely linked to value-judgements that the state is given
a wide discretion to argue that interference is justified
in order to prevent an action which it considers harmful;
there is almost no limit to what can be deemed harmful.
Secondly, a principle of preventing harm to others is much
broader than a principle of preventing infringements of
others”’ liberty - in Mill’s words, harm includes
interference with freedom*s - so that this formula gives
much more scope for state interference than the one which

* Section 2.1.2. (read with the rest of section 2.1.) on "objective"
kinds of harm, and section 2.5. on "non-trivial" harm.
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Berlin attributes to Mill in the epigraph to this chapter.
Moreover, because the grounds for state interference
(preventing harm) are wider than the grounds for
individual independence (liberty: . harm  includes
interference with freedom), there is an asymmetry between
the claims of the state and the claims of the individual
which works to the latter’s detriment. Thirdly, the
interdependence of people in society, with their
conflicting preferences and objectives, means that
virtually any action will in some way cause harm to
others, so that the scope for freedom under Mill’s
principle becomes so 1limited as to be virtually
negligible. Against this bleak picture, it is to be noted
that Mill’s principle respects the doctrine of freedom of
contract, because the policy of harm-prevention does not
extend to actions to which the "victim" has given his
consent; and also that the principle perhaps respects a
man’s right to replace the roses in his garden with irises
- but only if modifications and complications are
introduced into the principle.

1.5.1. Mill on smoking

A less controversial illustration than the roses-and-
irises example is the question of cigarette smoking.
During the past few decades there has of course been a
great deal of debate in most western countries about what
role, if any, the state and its legislative machinery
should play in curbing smoking. It is seldom contended
that the issues involved in this debate are purely matters
of "personal taste", or that the harms allegedly caused by
smoking are merely trivial. The smoking debate is, then,
a suitable testing-ground to examine the practical impact
of applying Mill’s principle of coercion to prevent harm
to others - by comparison with what Berlin takes to be
Mill’s principle, namely, coercion only to prevent anyone
depriving anyone else of freedom. For convenience’s sake,
the former principle will be called the "Mill principle",
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and the latter will be called the "Berlin principle" (even
though of course Berlin does not himself actually endorse
the latter, minimal-state, principle; he merely believes
that Mill does).

It will be appreciated that the debate about smoking
envisages various ways by which the state can intervene in
addition to absolute bans and prohibitions. For example
the state can use taxpayers’ money to finance advertising
campaigns warning of the dangers which smoking poses to
health. The state may also choose to impose extra taxes
and duties on the sale of cigarettes in addition to the
normal sales tax, singling out cigarettes among other
goods because the extra duty will deter people from buying
cigarettes rather than because it will raise more revenue
(indeed, to the extent that it succeeds in deterring
people from buying cigarettes, it can actually diminish
revenue from both the extra cigarette duty and also the
normal sales tax on the sale of cigarettes!). In On
Liberty, Mill himself expresses a view on such "deterrent
taxation" which is equivocal and perhaps surprising. Mill
acknowledges that "to tax stimulants [he is thinking of
alcohol, but the point applies equally to cigarettes] for
the sole purpose of making them more difficult to be
obtained is a measure different only in degree from their

entire prohibition", and - true to his anti-paternalist
protestations - he declares that people’s "choice of
pleasures and their mode of expending their income... are

their own concern and must rest with their own judgement".

And yet, barely pausing for breath, he goes on to say:
It is the duty of the State... in the imposition of
taxes... to select in preference those
[commodities] of which it deems the use, beyond a
very moderate quantity, to be positively injurious.
Taxation, therefore, of stimulants up to the point
which produces the largest amount of revenue... is
not only admissible but to be approved of=2<.
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Questions of state involvement short of prohibition -
through advertising and through deterrent taxation - thus
complicate any discussion of the state’s role in curbing
cigarette smoking. In order to keep this illustration as
clear and straightforward as possible, therefore, it will
be confined to the simple issue of prohibition. How does
the application of the "Mill principle" (compared with the
"Berlin principle") resolve the central question of the
extent to which people should be free to smoke, and the
extent to which the state should ban them from doing so?

1.5.1.A: The right to smoke in public

In an essay written in 1966, J.W.N. Watkins - also
attempting to apply Mill’s principle to the smoking
question -~ stated that he assumed there to be "a causal
connection between smoking and lung cancer"=2s. Since
1966, medical thinking has developed to the point where,
for the purposes of this thesis, the same assumption can
be made with considerable certainty:v that smoking can
cause the smoker to contract lung cancer, and can thus
endanger his 1life. But there has also been another
medical development, with the emergence of the theory of
"passive smoking": that is, the idea that non-smokers who
are in the vicinity of smokers involuntarily inhale
cigarette fumes and are thus themselves exposed to the
fatal risk of lung cancer. That is to say, that cigarette
smoking endangers the 1lives of others. The passive
smoking theory is by no means as uncontentious as the view
that the smoker himself is at risk from lung cancer, and
therefore it cannot be assumed to be true for the purpose
of this thesis.

But if the passive smoking theory were true, what
would be the implications of the "Mill principle" and the
"Berlin principle"? About the Mill principle there can be
no doubt: insofar as the passive smoking theory is true,
smoking in public causes harm to others; therefore, in
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order to prevent harm to others, smoking in public must be
banned. But this 1is also the conclusion reached by
applying the Berlin principle: if smoking in public
endangers the lives of others, then it must be prohibited
in public. The Berlin principle restricts actions which
infringe the liberty of others. Here the question is the
lives of others. Life and liberty are obviously not the
same thing, but it is impossible to have liberty without
also having, as its essential prerequisite, 1life. The
protection of others’ liberties therefore necessarily and
inescapably iﬁplies the protection of others’ 1lives.
This "prerequisite" argument of course has other, fairly
significant, implications. If life must be protected by
the state, then it is incumbent on the state to ensure
that every citizen is provided with health care. The
state must also ensure that everyone has food, clothing
and shelter - truly the essentials of life. And, since
basic education is a prerequisite of freedom in that a
person cannot be considered free unless he is capable of
meaningfully making his own choices (as Mill himself says,
the concepts of individual 1liberty, independence and
sovereignty "apply only to human beings in the maturity of
their faculties"2€), it must be the state’s role to
provide, or at least to ensure the provision of, education
up to a certain standard*. To repeat: under the "Berlin
principle", the 1liberal principle of a minimum state
limited to protecting freedom, the state must nevertheless
ensure the provision of the prerequisites to 1liberty,
including the protection of life and the provision of the
basic welfare services of health, housing and education.
This is not, however, to say that the Berlin principle
entails the full-blown social-democratic welfare state or
even socialism. It does not amount to redefining liberty

* In On Liberty, Mill states that it is "almost a self-evident axiom"
in a free society that "the State should require and compel the
education, up to a certain standard, of every human being who is born
its citizen"27?,
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as socialists do to mean "power" or "ability"** such that
the state’s role in protecting "liberty" is so wide as to
encompass virtually anything. It does not mean, either,
that every kind of harm can be subsumed under an expanded
definition of “"liberty", such that the supposedly
minimalist "Berlin principle" of preventing infringements
to others’ liberty turns out to be little different from
the "Mill principle" of preventing harm to others. The
concept of infringements of liberty and its prerequisites
is by no means unlimited or all-embracing. It does not
encompass an unhappy marriage, or a leaking drainpipe, or
an unpleasant smell (the irises, again). Those are harms,
but they do not in any way infringe anyone’s 1liberty.
Without life or health or education, however, a person is
not truly free. Where any of these are endangered - as
with "passive smoking" - the state intervenes as much
under the Berlin principle as under the Mill principle.

By contrast, even with a leaking drainpipe, an
unhappy marriage or an unpleasant smell, a person can
still be free. None of these things, undesirable and
harmful though they may be, has any bearing at all on his
liberty; protecting the prerequisites of liberty does not
entail state intervention in people’s lives to rectify
these sorts of problem. And this point is crucial when
considering the position when one does not assume the
"passive smoking" theory to be true - which, given the
current state of medical knowledge on the subject, must be
the case at present. Applying the "Berlin principle", in
the absence of any danger to health - that is to say, in
the absence of any danger to a prerequisite of 1liberty,
and hence to 1liberty - the state may not intervene.
However unpleasant may be the smell and stuffiness one
experiences in the vicinity of smokers, under the Berlin
principle the state is not justified in stopping them from
smoking in public places. Of course this does not prevent

** As to which, see chapter three of this thesis.
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private institutions from making sensible arrangements to
minimise the unpleasantness, for example through the
demarcation of areas for smokers and non-smokers in
restaurants or cinemas. But that is entirely a matter for
the restauranteur or cinema owner, and if they do not want
to make such arrangements they do not have to. Under the
Berlin principle the state is not entitled to take any
coercive measures in this matter, since there is no danger
to anyone’s 1liberty. It is otherwise with the Mill
principle. Under the Mill principle, the danger to
others’ liberty is not the crucial test; "harm to others"
is. By the smells and stuffiness which they create,
smokers undoubtedly do harm other people. The Mill
principle of preventing harm to others would therefore
entitle the state to prohibit smoking in public. Under
present circumstances, when there 1is no conclusive
evidence to prove the passive smoking theory, applying the
Mill principle would thus entitle the state to remove
people’s freedom to smoke in public. On any measure that
would be a substantial curtailment of individual liberty -
but one which is implicit in the notion of preventing harm
to others*.

The Berlin principle, then, would allow state
interference only where there was a danger to others’
liberty; in the case of smoking there could be
intervention only to stop smoking in public and only if
the truth of the passive smoking theory were established.
Thus far the Berlin principle goes, and no further. The
Mill principle, however, is not constrained in this way.
As we have seen, the Mill principle would allow the state

* Although, of course, if the people harmed give their “"free,
voluntary and undeceived consent"2° (see section 1.3.1.), the Mill
principle will not interfere with the freedom to smoke. Presumably
such consent is tacitly given by people who sit in the "smoking room"
of a Pall Mall club. But when someone gets on a crowded train and
finds that he is in the smoking compartment, he cannot be said to
have given his consent to his fellow passengers smoking. The Mill
principle would entitle the state to prohibit any railway company
from keeping smoking compartments on its trainms.
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to ban smoking in public, whether or not the passive
smoking theory is true. But even that is not the limit of
its potential for interventionism; the Mill principle is
capable of posing even bigger threats to individual
liberty.

1.5.1.B: The right to smoke at home

What, for instance, of smoking, not in public, but in
one’s own home?

One of the most important defining characteristics of
a free society lies in the demarcation of a clear boundary
between the public domain on one side, and the private,
independent world of home and family on the other. Very
occasionally, it is necessary and desirable for the line
to be breached, and for the law to invade the private
world; in cases of child abuse, for example, the state
must intervene in the family, in order to protect the
child’s liberty. But it is in the interests of liberty
that such instances should be exceptibnal, and even then
approached by the state with extreme caution. As a
general rule, liberty is best served when the world of the
family is 1left untouched by state intervention. For
families are a focus of allegiance which rivals the state
and undermines the state’s chances of exercising monopoly
power over individuals. The bonds of family 1loyalty,
being more natural than any fealty and obedience which the
state can command, are potentially stronger and more
enduring. In addition, the family serves as a mutual
protection society and, because of this, the individual
does not stand alone before the state. 1In all these ways
the family is an important and effective bulwark against
threats to individual 1liberty posed by the state. The
family is (as one writer has put it) "subversive" of the
state’s wilder pretensions2®. Conversely, the success of
a totalitarian state depends largely on weakening family
ties as much as possible - a point effectively brought out

133



by George Orwell in Nineteen eighty-four, where the state
exercised control over adults by obtaining the unswerving
loyalty of their children ("by means of such organizations
as the Spies"), with the result that
It was almost normal for people over thirty to be
frightened of their own children. And with good
reason, for hardly a week passed in which The Times
did not carry a paragraph describing how some
eavesdropping little sneak - "child hero" was the
phrase generally used - had overheard some
compromising remark and denounced its parents to
the Thought Police=22.

In this context, the stance taken by Mill in On
Liberty is not reassuring. Presumably inspired by the
proto-feminism for which he has become so widely acclaimed
in the late twentieth century, Mill sees the domain of the
family as very much an area for state interference:

The despotic power of husbands over wives [he
writes in On Liberty] needs not be enlarged upon
here, because nothing more is needed for the
complete removal of the evil than that wives should
have the same rights and should receive the
protection of the law in the same manner as all
other persons=3°,.
The sentiments seem innocuous enough, until we realise
that Mill recognises nothing particularly special, private
or inviolate about the family such as would mark it off
from the public domain. Fellow members of one’s family
are, in Mill’s vocabulary, "others" in much the same way
that passers-by in the street are '"others", and the
state’s role in curbing freedom to prevent "harm to
others" necessarily involves the state in regulating
relations within the family. Mill writes, in the same
paragraph as his comment about the "despotic power" of
husbands, that
the State, while it respects the liberty of each in
what specially regards himself, is bound to
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maintain a vigilant control over his exercise of
any power which it allows him to possess over
others*...
He then immediately expresses regret that

this obligation [on the part of the State] is
almost entirely disregarded in the case of family
relations - a case, in its direct influence on
human happiness, more important than all others put
together3e°,

It is not difficult to imagine what this entails in
terms of the case study which we have chosen to illustrate
the practical effects of Mill’s principle - that is, the
question of cigarette smoking. On Mill’s analysis, as set
out above, smoking at home is not a private activity at

all. It involves "others" - the members of one’s own
family. It is, in short, not "self-regarding"*4, but
"other-regarding". Moreover it harms those "others". If

smoking in public is unpleasant to "others", smoking at
home is hardly less so. On the contrary: they have to
endure the unpleasantness day after day at close quarters;
have to live with the stale nicotine smell permanently
hanging in the air, lingering on the carpets and curtains.
(Mill is wundeniably correct when he says that family
relations have a "direct influence" on human happiness
which is "more important than all others [all other
relationships between individuals] put together"2©.) And
there can be little doubt that he regards these things as
legitimate matters for state regulation. In an earlier
passage of On Liberty he writes that "whenever there is a
definite damage or a definite risk of damage, either to an
individual or to the public, the case is taken out of the
province of 1liberty and placed in that of morality or
law". He cites a number of examples to demonstrate this
point, one of which is "the frequent case of a man who
causes grief to his family by addiction to bad habits".

* Emphasis added.
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Such a case, according to Mill, is emphatically not in
"the province of liberty". But neither are cases where a
man does not actually cause grief but merely cultivates
habits not in themselves vicious, if they are
painful to those with whom he passes his life, or
who from personal ties are dependent on him for
their conduct3z.
The inference to be drawn from this is really quite
astonishing: the Mill principle - the "very simple
principle" of 1liberty - offers no guarantee even of a
man’s freedom to smoke cigarettes in his own home.

1.5.1.C: The right to smoke alone

It is, then, possible to imagine a state which,
without in any way derogating from Mill’s principle of
liberty, denied its citizens the freedom to smoke either
in public or even among their own families. In such a
state, smokers would doubtless seek refuge in solitude.
People would confine their smoking to moments when they
were absolutely alone, with no chance of their fumes
touching any other person: on a deserted beach, perhaps,
or a quiet country lane, or - more prosaically - on their
own in the car, stuck in a traffic jam on the daily drive
to and from work. It might be thought that at least this
most private activity would surely be impregnable from
interference by a state which faithfully applied the very
simple principle.

But it would not be. Where interference is justified
to prevent "harm to others", even the apparently personal
realm of solitary smoking is wvulnerable. For smoking
alone can, in a wholly serious and non-trivial way, cause
harm to others. As was mentioned in section 1.3.3. of
this chapter, the harm which an individual can cause
others derives not solely from physical proximity (smoking
in the same room as others, for instance) but from the
complex network of relationships and commitments which
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constitute modern life. This analysis of the right to
smoke in the context of Mill’s principle was predicated,
it will be recalled, on the assumption that there is a
causal 1link between smoking cigarettes and the smoker
contracting lung cancer, an assumption which (unlike the
"passive smoking" theory) is no longer medically
controversial. That being so, smoking can cause the
smoker to suffer long periods of illness, to spend time in
hospital away from work, friends and family, and even of
course to have his life cut short. This is obviously harm
to himself. But because of the many relationships and
commitments in which his life is bound up, it is also harm
to others. The smoker’s family will share his pain while
he is ill, will miss him if he is hospitalised, and will
undergo bereavement on his premature death. If he is the
breadwinner, his loss of earnings during prolonged illness
- not to mention his premature death - will be in addition
financially damaging to them. His colleagues at work who
depend on his contribution will, in a different way,
suffer from his absence and of course all the more from
his loss. To prevent these harms, there is a case, under
the Mill principle, for banning even solitary smoking.

That case strengthens of course with the magnitude of
the harm caused, and the numbers of "others" so harmed.
If the smoker was a great entrepreneur, the whole economy
will be harmed by his loss. Literature would suffer if he
was a great playwright, technological advance if he was a
great scientist. But what if he was a vagrant? Not only
would his demise be less harmful to fewer others, but of
course it might actually save a great deal of money,
trouble and so on. Is a person’s life worth less, and is
there less need to prevent smoking-induced death, because
less "harm to others" is caused? And if so, does this
mean that the vagrant should be allowed to smoke when the
entrepreneur, playwright and scientist are not? That is,
should he, by virtue of his vagrancy, have greater rights
to exercise individual liberty than they?
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By this stage one has entered the realms of an absurd
and grotesque calculus which, one assumes, cannot have
been what Mill intended in formulating the very simple
principle. However it is implicit in the wording of the
principle, in setting up the prevention of "harm to
others" as the criterion by which to assess whether
individual 1liberty may be interfered with. Whatever
Mill’s intentions, the way that they have been formulated
in the principle generates ambiguities by which the most
monstrous and illiberal notions can become legitimate
considerations in drawing the 1line between "individual
independence and social control" - the problem which the
very simple principle was supposed to resolve23,

All this 1is - to reiterate - a function of the
interdependence of people in society which makes a
nonsense of the "harm to others" concept. It is not just,
as C.L. Ten would contend, that the Mill principle has
been sloppily misinterpreted as limiting liberty whenever
it "affects" others*. The point about smoking alone is
that, without in any way depriving other people of their
freedom, it does not merely affect them, but actually
harms them. The wording "harm td others" is the problem.
The inherent ambiguity of those words, the almost
unlimited scope there is for extending their ambit to
cover such a wide variety of activities, is what gives the
state a justification for encroaching on its citizens’
lives even to the point of prohibiting them from smoking
cigarettes alone*¥*, The all-pervasive state, even the
totalitarian state: these potentially are the

* See above, section 1.3.3.

** Alan Ryan puts the point nicely on the question of drink: "A man
who drinks so much that there is no money left for the housekeeping

can be variously described. We may just say: ‘He spends all his
money on drink’ - describing the action in merely self-regarding
terms... or we might say: ‘He is neglecting his wife and children’,

and here we have an other-regarding action."3%4,
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consequences of defining the state’s functions in terms of

preventing harm to others.

1.5.2. Other illustrations: "pursuing our own good in

our own way"

Smoking is in some ways a special case. It is easy
to see why objections might be raised to the way that this
thesis has dwelt so much on smoking as an illustration of
what is wrong with the ‘"preventing harm to others"
principle. The principle of preventing harm to others is
so restrictive of freedom in the case of smoking because
smoking, by contrast to many other private activities, is
particularly harmful to oneself. A great many of the
types of "harm to others" which have been listed here,
particularly in section 1.5.1.C - the family’s
bereavement, depriving one'’s colleagues of one’s
contribution at work, the losses to the economy,
literature and technological advance - are all direct
consequences of the 1lung cancer caused to the smoker
himself: that is, of the harm to himself. It is just
that smoking happens to cause lung cancer. Lots of other
activities which people do by themselves are not "bad for
them" in that way, and do not cause harm to themselves.
Accordingly, all those consequent harms to others (the
family’s bereavement and so on) do not arise, and there is
less reason to prohibit them. Thus, the objectors might
conclude, the extensiveness of "harm to -others" is more
limited than the smoking example would suggest; and the
very simple principle only encroaches so pervasively on
people’s private activities when they are harmful to
themselves.

This objection is a good deal less helpful to Mill’s
case than it might at first seem. To accept the force of
the objection is to acknowledge as relevant a point which
Mill, in the paragraph where the very simple principle is
set out, expressly repudiates. It ought not to be a
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justification for interfering in private smoking, as
opposed to other forms of private activity, that smoking,
unlike those other activities, is bad for the agent
himself. To accept this consideration as relevant, and to
countenance interference on these grounds, makes a
nonsense of Mill’s anti-paternalistic protestations that
the agent’s "own good, either physical or moral, is not a
sufficient warrant" for interference and that he "cannot
rightfully be compelled to do or. forbear because it will
be better for him to do so"z. It is no defence of the
very simple principle to say that it comes down hardest on
people’s actions when they cause harm to themselves. That
only serves to blur the very distinction, between "self-
regarding" and other-regarding, between harm to oneself
and "harm to others", which is the essence of Mill’s
attempt to draw the line dividing individual independence
from social control.

Besides, the objection ignores a very great number of
everyday ordinary actions which are good rather than bad
for the agent, which in any free society would be regarded
as perfectly 1lawful, but which - applying the Mill
principle - could be prohibited on the grounds that they
cause harm to others. Some of -these were mentioned in
section 1.3.2. The point about the stock exchange example
cited there is that an individual may derive considerable
profit and advantage to himself by selling a substantial
block of his own shares in a company, but insofar as that
sale causes the price of that company’s shares to fall,
his personal action will have caused losses and
disadvantage to the other people who hold these shares32.
A family may enjoy a particular picnic spot in the country
because it is unspoilt: there is simply no-one else
around. They return there for 1lunch every year on
midsummer’s day. Then one midsummer’s day it so happens
that an hour before the family arrive at their favourite
spot, three other families travelling on holiday together
discover the same spot, admire it for the same reasons and
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themselves decide to settle down for a picnic there. By
the time the first family arrive it is no longer an
unspoilt spot "away from it all". The three families had
exactly the same - legitimate - motive as the first one in
setting up their picnic: they wanted to enjoy themselves
in a peaceful, quiet, ordinary way. But in doing so they
ruined the first family’s day: they caused harm to
others. Transpose this metaphor to the Costa del Sol or
Majorca or the Greek islands, and you have (writ large)
what thousands of holidaymakers have done to each other on
the originally unspoilt beaches there.

Here, again, <can be seen the effect of the
interdependence of people in society. Mill writes in On
Liberty that "the only freedom which deserves the name is
that of pursuing our own good in our own way"22. This is
precisely what the person who sells his shares, or the
three families who settle down at the picnic spot, or the
countless families who fly off to the Costa del Sol, are
doing. They are not infringing anyone else’s liberty.
That being so, under the "Berlin principle" there would be
no question of interfering with their freedom to sell
shares, settle down at a picnic spot, go on holiday where
they choose. But the Mill principle is different. It
guarantees freedom only where its exercise does not cause
"harm to others". But in an interdependent society,
people’s private desires and ambitions  inevitably
conflict: the desire of one shareholder to profit from
the sale of his shares conflicts with the desire of others
to preserve the value of theirs, the desire of one
holidaymaker to have an unspoilt beach conflicts with the
desire of others to go there too, and so on. In every
sphere of activity where they do so conflict - and they
are many, if not infinite - the action of any one man
will, with equal inevitability, cause harm to others. 1In
consequence the range of activities in respect of which
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interference is authorised under the Mill principle is

and the range of activities in respect of

very large,
principle

which freedom is guaranteed by the Mill

correspondingly small.
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1.6. How Mill responds to the problem

Mill’s defenders have an answer to the criticism,
voiced in this thesis and many times before, that by
virtue of society’s interdependence there is almost no
limit to the range of activities which cause harm to
others. Wearily, these defenders point out that Mill
himself recognises the interdependence problem in On
Liberty and takes account of it: therefore, they
continue, Mill’s principle is considerably more
sophisticated and refined than those who crudely denigrate
it give him credit for24x*,

It is undeniably true that Mill recognises the point.
In chapter 4 of On Liberty, echoing Donne’s observation
that No man is an island, Mill writes (albeit less
poetically)
No person is an entirely isolated being; it is
impossible for a person to do anything seriously or
permanently hurtful to himself without mischief
reaching at 1least to his near connections, and
often far beyond them3s,
Earlier, in chapter 1, he likewise acknowledges that, with
regard to an individual’s actions,
whatever affects himself may affect others through
himself=0.

However it 1is 1less clear that Mill, having
appreciated the problem, deals with it effectively. He
obviously thinks that there should be exceptions to the
sanctioning of intervention to prevent "harm to others",
but the scope of such exceptions is left unclear. There
are, Mill writes, a number of instances in which "to
extend the bounds of what may be called moral police"

* C.L. Ten even goes as far as to claim that "Mill readily and
explicitly admits that self-regarding conduct affects others, and
this admission is fatal to the traditional interpretation®"24,
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would have the effect of ehcroaching on "the most
ungquestionably legitimate liberty of the individual"3s.
Such cases, he implies, arise even when all that is being
done by the "moral police" is appiying his own principle
of preventing harm to others. Thus he acknowledges that
in a society with a Muslim majority the eating of pork by
non-Muslims among the general public will cause great harm
to the general public there:

The practice is really revolting to such a

public37.
Notwithstanding this harm done to others - intense and
extensive harm - Mill believes that to prevent the harm
being done to others would be an interference with the
"most unquestionably legitimate" sphere of individual
liberty: therefore in this instance he opposes
interference "to prevent harm to others". This is at once
an admission that the application of the Mill principle of
preventing harm to others potentially undermines the most
basic human freedoms (and is thus not the guarantee of
liberty it is supposed to be), and also an explicit
statement that there must be exceptions to the application
of the principle. A more modern example cited by Ten
makes the same point:

if a fanatical Nazi desires that all Jews be put to

the gas chamber, and his ‘desire is not realised,

then he has been harmed3se.

Most people, including Mill if he had lived to see
Nazism and its works, would take the view that - as with
the harm felt by the Muslims when people eat pork - for
the state to prevent the harm felt by the fanatical Nazi
in this case (by sending all Jews to the gas chamber)
would encroach on "the most unquestionably legitimate
liberty of the individual". After all, if a principle of
liberty is such that, if applied, it does not stand in the
way of a Nazi state, then it really cannot be said to be
much use at all to the cause of liberty. But again the
problem is that, even as Mill and his defenders would
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baulk at “"preventing harm" to the fanatical Nazi by
sending Jews to the gas chamber, they are admitting that
exceptions must be made to the very simple principle of
preventing harm to others - and, by implication, that to
apply the principle as it is formulated consistently (that
is, without exceptions) truly would not be a guarantee
against Nazism, and is thus pretty well useless in
upholding liberty.

That Mill allows for exceptions to the principle
obviously exonerates him from the charge that his
intentions are in any way inimical to "the most
unguestionably legitimate liberty of the individual”": he
clearly would have been anxious to ensure that the very
simple principle would not allow for a Nazi state. But
this is where the difficulties begin. For if there are to
be exceptions, on what grounds should they be made? The
state should not interfere to prevent the harm to the
Muslim majority or the Nazi fanatic. What kinds of harm,
then, should not be a cause for interference, and what
kinds should?

In the same paragraph of On Liberty where Mill
acknowledges that, among an individual’s actions,
"whatever affects himself may affect others", he also
suggests that the criterion for deciding whether an action
is self-regarding and thus inviolable by the state or
other-regarding and thus a ground for intervention, is to
look at the action’s effects (and hence the harm it
causes) insofar as they operate

directly and in the first instance=2°.

In other words, if the action is "directly and in the
first instance" harmful only to the individual himself,
while any harm caused to others is only indirect and
incidental, 1liberty should be respected and the state
should not intervene. It follows that the state should
intervene only in cases where the harm done to others is
direct and in the first instance.
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The first thing to note about this refinement of the
principle is, of course, that it clouds the simplicity and
consistency which is one of the main advantages which Mill
claims for the principle: "one very simple principle".
It in effect creates an exception to an exception - the
principle accords individuals the right to liberty, except
when exercising the liberty would cause harm to others,
except that such harm to others may be discounted when it
is not "direct and in the first instance". 1In doing so it
allows yet more scope for ambiguities in a principle
already amply riddled with ambiguity.

But, worse than that, the "direct and in the first
instance" refinement does not work. That is to say it
does not meet the objections enumerated so far in this
chapter that allowing interference to prevent harm to
others undermines the 1liberty which Mill’s principle is
supposed to protect. Even if interference 1is to be
allowed only where the harm is direct and in the first
instance, application of the principle would still
legitimise assaults on many basic human freedoms. As has
been pointed out, to a devout Calvinist or a principled
vegetarian '

the very presence in his community of a Catholic or
a meat-eater [respectively] may cause him fully as
much pain as a blow to the face or the theft of his
purse39,
The harm to the Calvinist or the vegetarian is, then,
direct and in the first instance. On Mill’s doctrine of
allowing interference to prevent harm (which is direct and
in the first instance) to others, this would mean that the
principle would not guarantee the liberty of worship of
the Catholic, or the right of the meat-eater to eat any
meat at all (that is, he could face even greater
restrictions than under the Muslim state which denied him
the right to eat pork!).

146



Surely this is not what Mill means by his very simple
principle? But if not, then his principle is
insufficiently clear to achieve its ends. Insofar as it
is not profoundly illiberal, it is hopelessly

inconsistent.

This was the charge, it will be recalled, which was
laid at Mill’s door in chapter one of this thesis - and of
course by many earlier critics of On Liberty - in the
matter of whether or not the principle is supposed to be
contingent on achieving utilitarian ends. Then of course
there were defenders of Mill - notably Gray - who claimed
that, on the contrary, the principle is "consistent almost
to a fault"<4o, On this issue, of "preventing harm to
others", Mill again has his defenders. These defenders
claim that the word "harm" has been misinterpreted by
Mill’s critics and that, if "harm" is understood properly
in the context of On Liberty, the doctrine of harm-
prevention loses its potentially illiberal implications.
Foremost among the defenders on this point is J.C. Rees,
who protests (in similar vein to Gray) that if the word
"harm" in On Liberty 1is properly interpreted, it will
"yield a single consistent principle"<21,

The case for the defence will now be examined.
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2. TRYING TO DEFINE "HARM"

2.1. Harming others means "violating their interests"

Probably the most widely-canvassed "interpretation"
of the term harm in On Liberty is that it means "violation
of another person’s interests". This, it 1is argued,
carries the implication that Mill’s principle justifying
interference applies to a "more limited range"42 of
conduct than the traditional interpretation would suggest.

The point about violating others’ "interests" is that
it involves something more specific than merely harming
others (in the sense in which "harm" has so far been used
in this chapter). In particular it excludes situations
where all that has happened is that someone else’s
sensibilities have been offended - situations such as that
where the Muslim is offended by the presence in his midst
of the pork-eater, the vegetarian by the presence of the
meat-eater, the Calvinist by the presence of the
Catholic, the fanatical Nazi by the presence (or even
survival) of the Jews. As Rees puts it:

I could be very seriously affected by the action of
another person merely because I had an
extraordinarily sensitive nature, and no claim to
have others respect these tender spots would be
recognised as an interest<3,
The consequence of defining "harm" like this is that (at
least some of) the most obnoxious effects of a policy of
preventing harm to others would be avoided. To a far
greater extent than under the traditional interpretation
of harm, the application of the very simple principle
would respect the "most unquestionably legitimate" of
human liberties - the freedom of worship of the Catholic,
the Jews’ right to live, and so on. In the words of
Raymond Plant, contemplating cases where a work of
literature causes offence,
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Unless we have a tolerably clear distinction
betﬁeen harming interests and offending
sensibilities we are on a very slippery slope.
Offended sensibility is an inherently subjective
matter and if [it is] considered the basis of legal
coercion or moral disapproval, then this is a
licence for people with strong beliefs of any sort
to claim that their sensibilities have been
offended by a work of art. This then would involve
a prima facie case for limiting freedom of
speech.. .44,

Granted, then, that interpreting harm to mean
violation of interests would remove some of the worst
defects of the very simple principle on the traditional
interpretation, the question which arises next is whether
there is any justification for interpreting the principle
in this way. Does a proper reading of the very simple
principle, in the context of On Liberty, really yield the

"interests" interpretation, with its more liberal
implications?

Mill’s defenders are convinced that it does. Once
again Gray joins the fray. His view is that Mill’s
concern is for the protection of people’s ‘"vital

interests"45, and he cites as an. example an extract from
Mill’s essay on Auguste Comte and positivism:
It is incumbent on everyone to restrain the pursuit
of his personal objects within the 1limits
consistent with the essential interests of
others<s.
But in the wvanguard of the argument that harming others
means violating their interests, is Rees. According to
Geraint Williams, it is "difficult to overestimate the
influence on later Mill study" of Rees’s interpretation<*2,
In a 1960 article originally entitled A re-reading of Mill
on liberty (and since republished in a volume edited by
Williams), Rees expressed his view thus:
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My case... is that we ought not to gloss over the
different modes of expression, that there is an
important difference Dbetween  just "affecting
others" and "affecting the interests of others",
and that there are passages in the essay [On
Liberty] which lend support to the view that Mill
was thinking of  “"interests" and not merely
"effects"47.

And he suggested an alternative formula to the wording of

the very simple principle:
The revised version would read something like this:
"Social control of individual actions ought to be
exercised only in cases where the interests of
others are threatened or actually affected"<s.

2.1.1. The textual evidence

2.1.1.A: "Interests" in the text

Perhaps the most obvious, yet nonetheless important,
objection to Rees’s 1960 "revised version" is precisely
that it is a revised version. It is not what Mill
actually says. Mill’s words in the very simple principle
are that the only purpose for which interference may be
exercised is "to prevent harm to others"*. Nowhere in the
entire paragraph of On Liberty in which the very simple
principle appears is the word "interests" so much as
mentioned. This is something which ought at least to give
some pause for thought.

Nonetheless, elsewhere in On Liberty the word
"interests" is mentioned. In the 1960 article Rees
claimed that "the word appears at least fifteen times in
the course of the essay" and, moreover, "some of the
passages where it is used are of the greatest importance
in assessing Mill’s intentions"4®. 1In addition, he said,
criticism of the very simple principle as illiberal
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because of the breadth of the words "harm to others" is

based on:
the supposition that Mill’s principle depends for
its validity on there being some actions, including
some important ones, which are free from social
consequences, i.e. they affect no one but the agent
himself. I shall argue that this assumption on the
part of the critics is false and that it derives
from a failure to observe the form of words which
Mill often employs in the text=°o%*,

Rees’s honesty and integrity in confining his claim
to the assertion that Mill ‘"often" wuses the term
"interests" is not merely rhetorically 1limp, but it
undermines his whole case. For the point is that, apart
from the central passage of On Liberty where the very
simple principle is spelled out - and where the form of
words used 1is "harm to others" - Mill expresses the
delineation of the frontier between the realm of liberty
and the realm of interference in various different ways.
They all mean roughly similar things, and doubtless they
are intended by Mill to mean precisely the same as the
formulation in the very simple principle itself. But the
exact words used differ greatly, and their usage is almost
random, to the point of carelessness. Even if Mill did
"often" write the word "interests" in On Liberty, perhaps
indeed fifteen times, it would be mistaken to attach too
much significance to this because he also used lots of
other expressions to convey the same idea - expressions
which do not in the same way imply a clear distinction
between harming interests and offending sensibilities.

* Emphasis added.
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2.1.1.B: "Concerns" in the text

One such expression is "concerns". A number of times
in On Liberty Mill expresses the difference between the
realm of liberty and the realm of interference in terms of
whether someone’s action "concerns" only himself (in which
case he should be left free) or "concerns" others as well
(in which case his actions are subject to legitimate
intervention). Now of course many many things done by a
person can easily be said to concern other people without
actually violating their interests. For example in the
sentence "the Professor’s work concerns Australian society
and the aborigines; questions concerning Red Indians
should be addressed elsewhere", there is absolutely no
inference to be drawn that the Professor’s work violates
(or even affects) the interests of Australian aborigines.
"Concerns" here merely means "relates to" or "is connected
with". It is a much 1less specific expression than
"violates the interests of", and can be applied much more
widely. When Mill writes about an action which
"concerns" others being subject to intervention, this
therefore leaves a much narrower range of actions in the
realm of 1liberty to be protected by the very simple
principle. With the use of the word "concerns", the
principle is just as illiberal as if it had been expressed
to apply to all actions which "affect" others; and Rees’s
rescue operation fails.

Rees has prbtested against this inference being drawn
from Mill’s use of the words "concern" and "concerns".
While admitting that "concerns" can sometimes mean no more
than "relates to" or "affects", he points out that it also
has another meaning which is stronger, narrower in scope
and not so very different from the concept of interests.
When an interfering and meddlesome neighbour starts
inquiring about the personal affairs of the family next
door - for example, asking which church Sunday school they
are sending their children to - a common response would
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be: "That’s none of your business. That’s our concern."
In other words, regardless of the fact that the meddlesome
neighbour might be a committed Calvinist and would be
offended and upset to hear that the children next door are
being brought up as "papists", the issue of the children’s
religious education is the concern of - the interest of -
only the family itself. (Therefore, if Mill is using
"concerns" in this sense, offended sensibilities could not
be a ground for interfering with the family’s freedom to
choose.) By contrast, the question of whether traffic
lights are to be placed at the end of their street is of
"common concern" to both the family and the neighbour, and
to everyone else in the street, because it does not
merely affect them but affects their interests. (Again,
if Mill is wusing "concerns" in this sense, a decision
about the traffic 1lights, wunlike the question of
children’s upbringing, would be a matter outside the
private realm of individual independence and one which
would legitimately be subject to social control.) In
short, there is a sense in which "concerns" can be used
which means rather more than "affects". To quote Rees:
though the word "concerns" has sometimes no more
force than "has reference to" or "affects", with no
implication that interests are being referred to,
it can also mean "is of importance to" and could in
some contexts carry with it the suggestion that
interests are involvedsi*..
Rees’s contention is that, this being so, Mill’s use of
the word “"concerns", when defining the frontiers of
individual freedom in On Liberty, does not necessarily
invalidate the argument that the very simple principle
only sanctions interference to prevent violation of other
people’s interests.

* Emphasis added.
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Once again, Rees’s honesty in not exaggerating his
claims ("can also mean"; "could in some contexts carry
with it the suggestion that...") lets him down. It is
rhetorically weak and, more importantly, it alerts Rees’s
readers to a certain lack of confidence in what is being
argued. To some extent Rees 1is correct. In some
contexts, as he says, Mill’s use of "concerns" does seem
to imply the involvement of interests rather than mere
effects. Thus, for instance, Mill writes about the
"fanatical moral intolerance of the Puritans" who, prior
to the English Restoration of 1660, attempted to meddle in
the private lives of individuals to ensure conformity to
strict ethical norms. No doubt the Puritans were affected
(concerned) by the way various individual were conducting
their own 1lives, but the Puritans’ interests were not
being affected (and it was thus not their concern):

If there be among those whom it is attempted to
coerce into prudence or temperance any of the
material of which vigorous and independent
characters are made, they will infallibly rebel
against the yoke. No such person will ever feel
that others have a right to control him in his
concerns, such as they have to prevent him from
injuring them in theirss=2*,
Perhaps, too, Rees’s interpretation of “concerns" as
related to interests holds good for the opening paragraph
of chapter 3 of On Liberty, where Mill maintains that "the
liberty of the individual must be thus far limited" - to
the extent that
he refrains from molesting others in what concerns
them, and merely acts according to his own
inclination and judgement in things which concern
himselfs3**,
But in other contexts in Mill‘’s essay, the Rees
interpretation stumbles, and it would go beyond the bounds

* Emphasis added.

** Emphasis added.
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of plausibility to imagine that when Mill uses "concerns"
in these passages he means anything so specific as
"affects the interests of". 1In chapter 3 of On Liberty
Mill links the idea of a person’s action which "concerns"
others directly with the  central problem of
interdependence in society -
The distinction here pointed out between the part
of a person’s life which concerns only himself and
that which concerns others, many people will refuse
to admit. How (it may be asked) can any part of
the conduct of a member of society be a matter of
indifference to the other members? No person is an
entirely isolated being...35%*,
Mill’s reference here to his critics’ point about social
interdependence (which is of course the main point being
made by this chapter of this thesis) can only make any
sense if "concerns" in this context means merely "relates
to" or "affects". If Rees were right (that 1is, if
"concerns" here could be taken to mean "affects the
interests of") then it would be nonsensical to raise the
issue of no person being an entirely isolated being: even
where members of society are interdependent rather than
isolated there are many parts of each one’s conduct which
do not violate the interests of others**, Consequently
Rees’s interpretation of the word "concerns" cannot
possibly apply to Mill’s usage of it in this passage.

The same is true of Mill’s use of "concerns" in
chapter 1 of On Liberty, the chapter where the very simple
principle is first spelled out. He writes of

that part of the conduct of an individual which
concerns other people20***
but in the same paragraph, and in the same context and

sense, he writes also about

* Emphasis added.
** This of course is the very basis of Rees’s defence.

*%*% Emphasis added.
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all that portion of a person’s life which affects
only himself*
and about the very simple principle requifing
liberty of tastes and pursuits... without
impediment from our fellow creatures, so long as
what we do does not harm them*.
In other words, Mill is using "concerns" to mean "affects"
(not "violates the interests of"), and is using both words
as practically synonymous with each other and with the
concept of "harming others". Rees’s idea that Mill is
really talking about "interests" rather lacks credence
here.

2.1.1.C: Terminological randomness in the text

As is shown by the passages quoted above, Mill in On
Liberty sometimes uses "concerns" to refer to interests,
but sometimes merely to effects; moreover he uses the
words "concern", "affect" and "harm" virtually
interchangeably. Consistency of language is hard to
detect here - certainly not consistency in the use of the
concept of "violating others’ interests" - and it is
impossible to draw any other conclusion than the point
made above: Mill’s use of language to define the boundary
of individual liberty is imprecise and ill-considered, to
the point of randomness.

To do Rees justice, he is conscious of this criticism
of Mill, and he writes of the objection made by critics
that

we are not justified in attempting to produce a
coherent theory when, from the variety of the terms
used in the relevant passages, there is clearly not
one there to extracts2.
But Rees rejects the criticism. He persists in his view
that a "coherent theory" of Mill - what he elsewhere calls
a "single consistent principle"4* - can be discerned in
the text. That coherent theory is, he insists, that
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Mill’s principle allows for intervention only to prevent
the violation of others’ interests. Having taken note of
the objection about "the variety of terms used in the
relevant passages", Rees continues,
My answer to this objection... is that...<2

- and it is here that he makes his point that the word
concerns "could in some contexts carry with it the
suggestion that interests are involved".

But even if Rees were right about the word "concerns"
(and, as shown in section 2.1.1.B, with regard to some
passages he is clearly wrong), this‘ is not the whole
problem. The "variety of the terms used" in On Liberty to
define the individual independence/social control
delineation is very wide indeed. Many other expressions
are used, and their usage is characterised by neither
consistency nor coherence. Sometimes it does indeed seem
as if the boundary depends merely on whether others are
affected, sometimes on the way in which they are affected
(that is, whether harmfully or not), sometimes on what is
affected (their interests or Jjust their tastes and
sensibilities), and sometimes on a combination of these.

A selection of quotations from On Liberty will bear
witness to this. Where Mill is delineating the realm of
individual freedom which the very simple principle is
intended to protect, in some places he does seem to
suggest that the criterion is the individual’s own
interests. In chapter 4 of On Liberty, for instance, he
writes that individual freedom must be unimpeded wherever
a person’s conduct affects the interests of no
person besides himself

because
he is the person most interested in his own well-
beings4.
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Similarly, in chapter 5, Mill states that "the individual
is not accountable to society for his actions" in so far
as these concern

the interests of no person but himselfs<,

However, in many other passages of On Liberty Mill
defines the realm of individual freedom merely in terms of
whether an action affects or regards only himself. 1In the
paragraph where the very simple principle is introduced,
Mill says that a person’s independence is absolute "in the
part [of his conduct] which merely concerns himself"2€,
Further on in the same chapter Mill says that this applies
in the portion of his conduct “"which affects only
himself"2°, Later, in chapter 4; Mill defines this area
of individual 1liberty as "what only regards himself"sse,
and as the "self-regarding class" of conduct37?, "self-
regarding conduct"S® (twice on the same page), "individual
conduct"s? and "private life".

In chapter 5, the realm of freedom is defined mainly
in terms of concerns, although in which sense of the word
(interests or merely effects) it is not made clear. The
expressions used include "things wherein the individual is
alone concerned"€°, "all that concerns only the agents
themselves"22, "his own concerns"3°, and "things which
concern only himself"62,

When it comes to Mill’s definitions of the scope of
intervention permitted by the very simple principle, the
position becomes even more confused. There are a number
of passages which suggest that liberty becomes subject to
intervention when there is merely an effect on others. 1In
addition to the two uses of the phrase "concerns others"
which seem to bear this interpretation (see section
2.1.1.B)22, there are in chapter 1 the expressions "things
which regard the external conduct of the individual"€3 and
conduct which "affects others"=2°.
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Yet Mill also writes about the state’s role as
limited to preventing conduct which affects others (not
necessarily others’ interests) in a prejudicial or harmful
way. At the head of this list of quotations is obviously
the phrase used in the very simple principle itself - to
prevent "harm to others"2. But other examples of phrases
in On Liberty where Mill defines the conduct to be
prevented by intervention as any type of harmful action
(regardless of whether interests are harmed), include:
"conduct... calculated to produce evil to someone else"?*;
"an act hurtful to others"€2; “"injury"€23; "doing evil to
others"€3; "harm"2°; "acts... which without justifiable
cause do harm to others"s3; making oneself "a nuisance to

other people"s3; "injury or molestation"é4; "acts
injurious to others"ss; "the evil consequences of [an
individual’s] acts... on others"€6; "a definite damage or

definite risk of damage either to an individual or to the
public"€¢7?; and "doing wrong to others"s=2,

Then there are a number of instances in On Liberty
where the conduct to be prevented by intervention is
stated to be that which affects, or prejudicially affects,
the interests of others. These are the questions which
(if selected to the exclusion of those cited in the
previous two paragraphs) would support Rees’s defence of
Mill. They include: "those actions of each which concern
the interest of other people"€2; "injuring the interests
of one another"s4; “"conduct [which] affects prejudicially
the interests of others"s+4; conduct and character which
"affect the interest of others"6Ss ‘"such actions as are
prejudicial to the interests of others"SS; and "damage,
or probability of damage, to the interests of others"ss.
In addition there are at least a couple of usages of the
word concerns which, as stated in section 2.1.1.B, it is
probably correct of Rees to regard as meaning "affects the
interest of"sse,
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The picture is further confused by Mill’'s use of a
number of expressions which cannot be classified with
confidence in any of the categories of conduct so far
listed: affecting others, or harming others, or
affecting/harming others’ interests. Thus Mill variously
defines the scope of interference as being to prevent:
"an offence against the rights of others"ss; the
violation of "a distinct and assignable obligation to any
other person or persons"S7; and, even, attempts to
deprive others of their freedom or impede their efforts to
obtain it?. And as well as expressing the justification
for intervention in terms of the negative things it is
supposed to prevent, Mill also writes (creating yet more
ambiguity) of the positive things which intervention
should promote under the very simple principle: for
example, "self-protection"*, "the security of others"2s,
justice "for the sake of others"€®. 1Is it possible to say
with any certainty whether promoting these positive goods
involves only preventing violations of others’ interests
(and hence a reasonably limited role for intervention, as
Rees suggests) or preventing any kind of harm to others
(and hence a virtually unlimited role for intervention)?

Rees’s defence of Mill - that really the very simple
principle would entitle state intervention only to prevent
violations of others’ interests, and that the critics are
therefore wrong to see it as enabling potentially
unlimited interventions by the state - depends for its
plausibility on the support of textual evidence. That
evidence simply is not there. The critics are, in fact,
right, and it is Rees who is wrong. A thorough reading
of the text of On Liberty does not yield up a "single
consistent principle". Instead of one coherent definition
of the boundary between the realms of individual liberty
and state intervention, there is indeed, as the above
selection of quotations all too amply illustrates, a
"variety of... terms used in the relevant passages". It
is a potpourri of different expressions with different
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meanings, and the consequence is that Mill’s principle
suffers from the same defect as it was accused of in
chapter one of this thesis. Far from being a coherent or
"very simple" principle, it is chronically ambiguous.

For all Rees’s protestations, there are places in the
text where it really seems that Mill has been almost
reckless in choosing his words, not even making an attempt
at consistency. At the start of chapter 4 of On Liberty,
Mill makes a distinction between, on the one hand,
violating the rights of others, and, on the other, merely
being "hurtful" to them; the latter type of action, he
states, is not a ground for state intervention:

The acts of an individual may be hurtful to others
or wanting in due consideration for their welfare,
without going to the 1length of violating any of
their constituted rights. The offender may then be
justly punished by opinion, though not by laws4*.
But this fine semantic distinction is set at nought when
the reader turns back to chapter 1 to discover Mill
stating, no less equivocally,
If anyone does any act hurtful to others, there is
a prima facie case for punishing him by law...63*%*,

The point about Mill’s use of the word "interests",
Rees explains in his 1960 article, is that it implies
something specific. Interests are not, he writes, "tender
spirits" or "an extraordinary sensitive nature"<%3,
Equally, they "are not Jjust arbitrary wishes, fleeting
fancies, or capricious demands"7°. Offending someone’s
sensibilities, or failing to satisfy someone’s 1likes or
dislikes, is therefore not the same as violating his
interests (and hence will not in itself justify state
intervention). However, the trouble with this analysis is
that Mill himself is not quite so precise about the

* Emphasis added.

** Emphasis added.
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meaning of "interests". In chapter 2 of Utilitarianism he
uses the word much more loosely when he writes about
the happiness, or (as speaking practically it may
be called) the interest, of every individualzx3.
And in his Thoughts on parliamentary reform, Mill writes
that
everybody has as many different interests as he has
feelings; likings or dislikings, either of a
selfish or a better kind72
- a description of “"interests" which has been aptly
summarised by one commentator as meaning: "a person had
an interest in x when he wanted x". The fanatical Nazi
wants to send all Jews to the gas chamber, the devout
Calvinist wanted an end to Catholic practice, the
vegetarian wants meat-eating to stop. If the failure to
satisfy these wants constitutes a violation of interests,
Rees’s re-phrasing of the very simple principle in terms
of preventing interest-violation does not render it any

more liberal. But it is Mill’'s use of words - its
randomness, inconsistency and ambiguity - which is to
blame.

2.1.2. Trying to define "interests"

But even if Mill’s own words had not been so
unhelpful to the Rees case - even if, that is, the textual
evidence showed consistent use by Mill of the term "harm"
to mean "violation of interests" - it is by no means clear
that the Rees argument would be of much help in mounting a
defence of Mill. Rees, having insisted that some of the
passages where the word "interests" is used in On Liberty
"are of the greatest importance in assessing Mill’s
intentions"#®, seems unclear as to why. After working
flat out to prove (unsuccessfully, in the view of this
thesis) that "harm to others" means something very
specific - violating interests - Rees does not explain
satisfactorily what, precisely, "interests" means. The
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result is that even if Rees’s interpretation of Mill'’s
text were correct, it would not remove the ambiguities.

At several points in his 1960 article, Rees appears
to suggest that "interests" is closely related to the idea
of human "rights" - something to which human beings are
entitled by virtue of their humanity, as of right. Thus
Rees distinguishes "interests" from "effects" by noting
that

"effects" is a concept applicable to plants and
animals as well as to human beings, but no one
talks about the interests of plants<3,
and then goes on, albeit somewhat tentatively, to
associate the concept of "interests" with that of rights:
Certainly Mill is not saying that rights and
interests are the same thing, synonymous terms (and
of course they are not), but he does seem to imply
that they are very closely related to each other.
It would be consistent with what he says here to
suppose that when a person can be said to have
interests he is thereby possessed of a right<®,.
There is undoubtedly textual support in On Liberty for the
view that Mill regards "interests" and "rights" as closely
related, or at 1least that he uses both terms almost
interchangeably as the criterion for the boundary between
individual 1liberty and state intervention (which is
perhaps not surprising, in view of the wide range of terms
which he uses almost interchangeably for this purpose:
see section 2.1.1.C above). Thus Mill states that the
very simple principle permits interference where there is
"an offence against the rights of others"¢¢ and "to
prevent the stronger specimens of human nature from
encroaching on the rights of others"e2, In the third
paragraph of chapter 4, the chapter which purports to
define "the limits to the authority of society over the
individual", Mill writes of the indispensability of each
individual in society
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not injuring the interests of one another, or
rather certain interests which, either by express
legal provision or by tacit understanding, ought to
be considered as rightse<+.

The trouble with defining interests in terms of
rights is that it leaves the essential question (what
justifies state intervention restraining individual
liberty?) unanswered. For "rights" is a contentless word.
A right is simply an entitlement - but to what? 1In the
liberal view, people have a right to freedom. A socialist
might say that people have rights to (are entitled to)
welfare, or perhaps equality. Unless the term "rights"
has a specifically 1liberal content, the idea of a state
limited to doing no more than protecting others’ rights
could be a socialist state72. But Rees, in his 1960
article, seems to repudiate a specifically liberal content
for Mill’s conception of “"rights" and to reject a
definition of interests in terms of the right to freedom¥*.
He does not, however, suggest what else the content of the
"rights" to be protected by the state might be. So Rees’s
attempt to define interests as rights fails to remove the
ambiguities, and fails to take the argument further. In
Utilitarianism Mill offers his own definition of a
"right":

* As was pointed out earlier, Rees emphasises that interests are "not
just arbitrary wishes, fleeting fancies, or capricious demands", and
thereby implies that they are something more substantial, such as
welfare. But the point about freedom is that it does entail
respecting each person’s arbitrary wishes, fleeting fancies or
capricious demands no less than his desire for welfare (although only
in respect of his own life - not his arbitrary wishes or demands for
the lives of others, which would of course entail meeting the demands
of the fanatical Nazi in respect of Jews and so on: see section
2.1.1.C above). Freedom is not an entitlement to a specific "good"
such as welfare, but consists rather in a person’s entitlement to
realise for himself, insofar as he is so capable, whatever desire he
may have, regardless of how substantial or fleeting, serious or
capricious, that desire might be. In limiting "interests" to the
realisation of something substantial, and not "just" capricious
demands, Rees is dissociating it from the concept of freedom. By
1980, however, it appears that Rees may have changed his mind on
this: see section 2.3. below.
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When we call anything a ‘person's right, we mean
that he has a valid claim on society to protect him
in the possession of it... To have a right, then,
is, I conceive, to have something which society
ought to defend me in the possession of73,
If this passage is combined with Rees’s interpretation of
Mill, the exegesis becomes simply circular: When should
the state intervene to protect people? When they would
otherwise be harmed. What does being harmed mean?
Violating interests. What does interests mean? Rights.
Rights to what? Rights to being protected by the state.
It is a tautologous argument, and it just begs the
original question.

Rees, then, does not specify or define what exactly
is the content of the "right"/interest to be protected
under the very simple principle. But he does at least
seem to recognise, in the 1960 article, that some form of
definition is necessary. Unfortunately, though, his
comments in this respect are contradictory, and serve to
emphasise the ambiguities of Mill’s principle more than to
elucidate it. Thus in one passage in his article Rees
insists that

there is an objective element about [the concept of

an "interest"]7°
and that it is this "objective element" which "precludes
any fanciful demand from being an interest"?©. 1In other
words, the right which the state is to protect has an
objective content. Since Rees does not appear to think
that this right is merely the right to make free choices,
it follows that he believes that the very simple principle
exists to protect people’s right to do certain,
objectively-determined, specific things. This of course
lays Mill’s principle open again to the charge of "moral
totalitarianism"?4*: a "Berlin principle" of preventing
infringements of others’ liberty involves the state in

* See also section 3.1. of chapter one of this thesis.
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protecting people’s right to do as they choose, but
precludes the state from interfering in or directing the
choices they actually make - whereas the Mill principle of
preventing harm to others, defined as protecting people’s
objectively-defined "interests", requires the state to
accord greater rights to those who choose to act in one
way than to those who choose to act in another. 1In short
Rees’s "objective interests" interpretation fails to
refute the allegation that the Mill principle, formulated
in terms of preventing harm to others rather than
preventing infringements of others’ liberty, is subversive
of freedom.

Moreover, 1if the "interests" to be protected are
objective, how is their objective content to Dbe
ascertained? Rees recognises this problem when he notes
that the "objective interests" interpretation means that

the principle... must necessarily harbour value-

ingredients which will inevitably render its use a

controversial question?s%*,
This, of course, is quite an indictment of the Mill
principle. It 1is supposed to be a “"very simple
principle"*, to "govern absolutely the dealings of society
with the individual"* and thereby to answer "the practical
question where to place the limit... between individual
independence and social control"22. If its use becomes "a
controversial question" the principle therefore cannot
serve its purpose.

Perhaps because of the implications of an "objective"
definition of interests - endless controversy resolvable
only by moral totalitarianism - Rees elsewhere in his 1960
article seems to conceive the idea of interests in terms
which are almost the very opposite of objective.
Interests, he writes,

* Emphasis added.
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depend for their existence on social recognition
and are closely connected with prevailing standards
about the sort of behaviour a man can legitimately
expect from others+<2,
This is a relativistic approach to the problem of defining
interests: far from being specific or objective, the
content of interests is variable according to time, place
and the popularity or fashionableness of  Dbeliefs
("prevailing standards"). The implications of this for
the capacity of the very simple principle to protect
liberty are, if anything, more devastating than in the
case of the "objective" approach. It is hard to disagree
with Gray when he notes that, if Rees is right on this
point, the ©principle “"cannot perform the «critical
functions Mill intended for it"7s. Those ‘"critical
functions" were that the principle should stand as a
bastion of freedom, unmovable in the face of "prevailing
standards", rather than reflecting and embodying those
standards. In the opening paragraphs of On Liberty Mill
warns that democratisation of government does not
necessarily protect individual liberty, and that there is
a danger that the "tyranny of the magistrate" will be
replaced by the "tyranny of the majority". That being so,
he continues,
there needs protection also against the tyranny of
the prevailing opinion and feeling,... the tendency
of society to impose... its own ideas and practices
as rules of conduct23,
The very simple principle is proposed to fulfil that need.
If, as Rees suggests, the principle is defined in terms of
prevailing standards, then it clearly fails to do so. It
becomes, instead, an instrument of the majority tyranny it
is supposed to keep at bay.

167



2.1.3. The problem remains

Probably the most depressing aspect of Rees’s 1960
interpretation of harm to others is that - even if the
textual evidence were there, and even if Rees could have
formulated a definition of interests by which the very
simple principle did not entail either moral
totalitarianism or the tyranny of the majority - the
problem Rees was endeavouring to solve would still in
large part remain. That problem, it will be recalled, is
that enabling the state to intervene to "prevent harm to
others" allows for state intervention and the curtailment
of individual 1liberty in an almost limitless range of
human activity, simply because the number of actions which
cause harm to others of one form or another is virtually
limitless. Preventing harm to others implies
encroachments on "the most unquestionably legitimate
liberty of the individual"26. Rees’s contention was that
a "revised version"4® of the principle (based, he claimed,
on what Mill really meant), entitling intervention only to
prevent violation of others’ interests,‘would limit the
scope for state intervention and prevent encroachments on
the "most unquestionably legitimate" liberties. Rees was
arguing that the violation of someone’s interests, however
hard to define, is a far more specific phenomenon than
mere harm to others, and therefore one which arises in far
more limited circumstances.

The trouble is that the same interdependence in
society which means that so many "unquestionably
legitimate" private acts which have harmful effects on
others, also means that a large number of "unquestionably
legitimate" private acts can violate others’ interests as
well. As Mill himself acknowledges in On Liberty,

the mischief which a person does to himself may
seriously affect, both through their sympathies and
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their interests, those nearly connected with him

and, in a minor degree, soéiety at largesS7¥*,
One example of this is where an individual allows his
house to "run to seed": the consequence may well be that
his next-door neighbour, seeking to sell his own house,
finds it more difficult to do so. That is to say, the
neighbour’s financial interest is seriously and adversely
affected by the perfectly private and unquestionably
legitimate behaviour of the first person. The Mill
principle, as modified by Rees, would entitle the state to
intervene in the way the first person keeps his house.

The violation of others’ interests does not only
arise out of self-regarding "mischief". There are other
self-regarding acts which are not dnly legitimate but
commendable, yet which nonetheléss can seriously and
adversely affect the interests of others. Anti-smoking
campaigns, if successful, result in tobacco companies
sustaining financial losses (and perhaps even having to
make their employees redundant)?s. Robert Nozick cites
the case of Toscanini who at one time conducted an
orchestra called Symphony of the Air. That orchestra
depended, in order to survive financially, on Toscanini
being conductor: it was he who gave the orchestra its
reputation and attracted the audiences. If Toscanini had
retired, the other members of the orchestra would have
lost their jobs and in all probability would not have been
able to find alternative employment that was equally
lucrative?s, '

Rees, although he never properly defines interests,
illustrates the distinction between interests and mere
effects thus:

How one is affected by a theatrical performance
depends on one’s tastes, but the interests of a
businessman would be affected by a tax on business

* Emphasis added.
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property no matter what his tastes or

susceptibilities<=3,
By analogy, the actions which cause the tobacco company’s
financial losses, the home-owner’s selling difficulties,
and the orchestra members’ redundancies, are all
undeniably violations of their respective interests. If
the Mill principle, and even Rees’s "revised version" of
it, were applied, the state would be entitled to prevent
these violations. It would be entitled not only to
suppress the "mischief" of 1letting one’s house run to
seed, but also to prohibit anti-smoking campaigns, and to
remove Toscanini’s right to retire. The "most
unquestionably legitimate"” liberties would be curbed. And
the problem would remain.
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2.2. Harming others means "violating their security"

In 1980, twenty years after writing his original
article, Rees turned again to the problem of how to
interpret "harm to others". Lecturing at the Royal
Institute of Philosophy, he conceded that he had been
wrong to assert, in the article, that harm to others
relates to the violation of "interests" where interests
are defined in terms of "prevailing standards".  This
interpretation, he said, was

relativistic... Mill is clearly not limiting the
application of his remarks to Britain in the
nineteenth century??.
That being so, the principle can still perform what Gray
calls "the critical functions Mill intended for it"7s*,
and "harm to others" does mean something definite and
specific.

But what does it mean? The Rees of 1980 is as
anxious as the Rees of 1960 to reformulate the very simple
principle so that the prevention of harm to others cannot
be interpreted as entitling widespread state interference.
But by 1980 there 1is 1less emphasis on the word
"interests", and there are not one but two ‘"revised

versions".

The first is based on a particular reading of a
passage in chapter 3 of On Liberty where Mill says that
the rationale for the state restraining individual liberty
is the need for people

to be held to rigid rules of justice for the sake
of otherss®,
"Harm to others", Rees infers, is a violation of the rigid
rules of justice®©°. This view is partially substantiated
by a passage in chapter 5 of Utilitarianism - the chapter

* See above, section 2.1.2. of this chapter.
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dealing with the connection between justice and utility -

where the issues of "just and unjust" are stated to have

an "obvious connection with hurt or injury". Moreover,

with regard to the injustice of breaking promises, Mill

writes:

Few hurts which human beings can sustain are
greater... than when that on which they habitually
and with full assurance relied, fails them in their
hour of need®1*+*,

But justice in itself, 1like "rights", is a contentless

term, unless it is more fully defined. In chapter 5 of

Utilitarianism, Mill puts forward a definition. He

states, first, that
Justice implies something which it is not only
right to do, and wrong not to do, but which some
individual person can claim from us as his moral
right. No one has a moral right to our generosity
or beneficence...®2,

What people do have a moral right to, however, is
security, to every one’s feelings the most vital of
interests. ©Nearly all other earthly benefits are
needed by one person, not needed by another; and
many of them can, if necessary, be cheerfully
foregone, or replaced by something else; but
security no human being can possibly do without®3,

The conclusion which Rees in 1980 draws from this is that

the "rigid rules of justice" require that each person be

accorded a moral right to security: the restraint of
individual 1liberty to hold people "to rigid rules of
justice for the sake of others"€® therefore implies
intervention to prevent the violation of others’ security.

The violation of people’s "security" - that which,
according to Mill, "no human being can possibly do
without"®3 - is of course a very specific type of harm. A
state which 1limits itself to protecting its citizens’

*% Emphasis added.
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security would have a far smaller range of functions than
one which was entitled to intervene to prevent almost
every type of harm. If the very simple principle really
means to limit the state’s functions thus, then there is
indeed little risk that it could be interpreted to justify
an over-extended socialist-type state.

However, Rees’s interpretation of harm as security-
violation, ingenious though it may be, suffers from one
major defect: the textual evidence supporting it is, to
say the least, thin. Rees in 1960 claims to have counted
the word "interests" at least fifteen times in the course
of On Liberty*®*; and even that could hardly be regarded
as impressive evidence when there are so many alternative
formulations used by Mill such as "harm", "concerns" and
so on. In the case of the word "secﬁrity", Rees in 1980
does not even bother to say how many times he counted it
in On Liberty. It is true that Mill writes, just one
paragraph after setting out the very simple principle,
that compulsion is "no longer admissible" as a means to
people’s own good and is

justifiable only for the security of others=zs.

Perhaps the word appears elsewhere in the text as well.
But it is impossible to read Mill’s essay in its entirety
and feel that it is suffused with the principle of
protecting people’s security. The concept simply does not
predominate in the text. It is swamped by other words and
concepts which have a less specific meaning and which
suggest a wider range of reasons for intervention -
preventing harm, protecting people’s interests, taking
care of actions which concern others. That is to say, it
is swamped by the randomness with which Mill scatters
concepts throughout On Liberty.

* See above, section 2.1.1.A of this chapter.
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2.3. Harming others means "violating their freedom"

The second ‘"revised version" which Rees in 1980
proposes, or at least alludes to, is that harming others
means violating their freedom. Freedom, he seems to
suggest, is the content of the "rights" and "interests"
which Mill’s principle - as interpreted by himself in 1960
- 1is intended to protect. (This of course differs
radically from the view actually taken by Rees in 1960:
see section 2.1.2. of this chapter.) The Rees of 1980
cites with approval H.L.A. Hart’s argument that

if there are any moral rights at all, it follows
that there is at least one natural right, namely,
the equal right of all men to be free®<.
And he refers to a passage from Utilitarianism in which,
he claims, Mill says that "an essential interest is
damaged when there is wrongful interference in a person’s
freedom"®es. ’

If this second "revised version" is correct, the
implications are enormous. If the "harm" to be prevented
is the violation of others’ freedom, then the very simple
principle means that interference is only justified to
protect people’s liberty. That implies a state whose
functions are limited to preventing interference with
liberty: the specifically liberal, non-socialist state of
the Berlin principle. On this interpretation the Mill
principle is the Berlin principle, and the formulation
"harm to others" poses nc threat to liberty.

But, as with Rees’s other interpretations, the
textual evidence is not plentiful. His quotation from
Utilitarianism is a misquotation. The way that Rees has
it - "an ‘essential interest is damaged where there is
wrongful interference in a person’s freedom" - gives the
impression that Mill is equating freedom with a person’s
essential interest. But what Mill actually says (in
chapter 5 of Utilitarianism) is that a person’s essential
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interest is in not being harmed, and that wrongful
interference in freedom is just one of the types of action
which constitute harm. Thus he writes of the "moral
rules" which
forbid mankind to hurt one another (in which we
must never forget to include wrongful interference
with each other’s freedom)25%*
and notes that
the moralities which protect every individual from
being harmed by others, either directly or by being
hindered in his freedom of action, are... those
which he has the strongest interest in publishing
and enforcing by word and deed:S**,
In short, a state entitled to prevent harm to others will,
indeed, protect wrongful interference in people’s freedoms
- but it will intervene to prevent a whole range of other
types of harm as well. Such a state will not be limited
to the purely liberal functions suggested by the Berlin
principle: the type of state sanctioned by the Mill
principle will have these functions, and many more
besides.

Already in 1832 Mill had stated his antipathy to a
state 1limited to the 1liberal functions of simply
protecting individual liberty. For the reasons explained
in section 1.4.1. of this chapter, the limited functions
of the liberal state are sometimes characterised as the
prevention of "force or fraud". But in 1832, in an
article in The Examiner, Mill had advocated a much more
active interventionist role for the state. Discussing the
issue of whether legal 1limits should be imposed on the
number of hours to be worked in factories by women and
children, Mill specifically rejected arguments drawn from

the non-interference philosophy, and resting on the
maxim that government ought not to prohibit

* Emphasis added.

** Emphasis added.
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individuals, not under the influence of force or
fraud, from binding themselves by any engagement
which they may think free to contract®e.

Is there any evidence that by the time he comes to
write On Liberty, and formulates the very simple
principle, Mill has changed his mind? Mill words the
principle itself - it cannot be repeated often enough - in
terms of preventing harm to others. He does not write of
preventing force or fraud; indeed, he does not use this
formulation anywhere in On Liberty. However, he does seem
to suggest at one point in On Libefty that intervention is
warranted only to prevent violations of others’ liberty.
He writes, in the introductory chapter, that

The only freedom which deserves the name is that of
pursuing our own good in our own way, so long as we
do not attempt to deprive others of theirs [this
can only mean their freedom, not their good]...7.
But this, like the quotation about "security", is just
another example of the terminological randomness of On
Liberty, in which words 1like "freedom" and "security"
jostle with "interests", "concerns", "rights", "harm" and
so on in Mill’s casual re-phrasings of his principle. It
is a symptom of that randomness and of the ambiguity which

inevitably results. Rees’s various interpretations fail
in their professed intent - "to yield a single consistent
principle"4* - and they fail to remove the possibility

that the Mill principle as formulated could be used to
justify an interventionist or socialist state whose role
in society would leave 1little scope for individual
freedom. For all Rees’s efforts, the threat to liberty

remains.
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2.4. Harming others means "threatening social cohesion"

C.L. Ten, 1like Rees, believes that Mill’s harm-
prevention principle is consisteﬂt. Moreover, in Ten’s
view,

it is as a consistent liberal, deeply committed to
the cause of individual freedom for everyone, that
Mill should be remembered=22.
Like Rees, too, Ten is concerned that misunderstanding of
the "harm to others" formulation has been the cause of
much ill-considered criticism of Mill; and, like Rees,
Ten seems to think it necessary to re-formulate it in
order that it should be better understood.

But Ten’s reformulation differs considerably from
Rees's. It is yet another revised version (and the
proffering by Mill’s defenders of sovmany versions seems
to emphasise the principle’s ambiguities far more than its
alleged consistency). Ten, posing the question of what
Mill means by "harm to others", cites two passages, from
Utilitarianism and On Liberty respectively, which appear
to link it with a concern for the cohesion and unity of
society. In the first passage, 1in chapter 5 of
Utilitarianism, Mill writes that

a human being 1is capable of apprehending a
community of interest between himself and the human
society of which he forms a part, such that any
conduct which threatens the security of society
generally, is threatening to his own®7%*,
The second passage is from chapter 4 of On Liberty:

Though society is not founded on a contract... the
fact of living in society renders it indispensable
that each should be bound to observe a certain
course of conduct towards the reste<.

* Emphasis added.
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Ten’s conclusion is that "a central part of Mill’s concept
of harm is tied to the infringement of those rules which
are n