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ABSTRACT

This thesis seeks to investigate the impact of the
decisions of the International Court of Justice on third
parties from the perspective of the general and specific
guarantees available for the protection of their interests
under the Court's Statute. In the first chapter, the
general protection extended to third parties is considered
from the viewpoint.of the general principle of the relative
effect of judicial decisions, their value as building
blocks of the Court's jurisprudence and their role as a
subsidiary legal source.

The second and third chapters are devoted to a
critical analysis of the nature, scope, effect and
conditions for the operation of the specific third party
guarantees, namely, intervention for the purpose of the
protection of the interest of a third party and
intervention when the construction of a convention is in
issue in a pending case.

The fourth chapter examines the position of third
parties in relation to the Court's advisory jurisdiction by
considering the nature and effect of advisory opinions, by
defining and identifying "third parties" in the context of
the advisory procedure, by assessing the nature and extent
of their participation in advisory proceedings and by
undertaking a brief empirical survey of the impact of
advisory opinions on themn.

Finally, some of the principal observations are



recapitulated and suggestions for improving and
strengthening the third party safeqguards, which have been
explored, are offered.

The main éonclusion of this study is that in the final
analysis the utility of the various third party safeguards
considered, lies both in a liberal interpretation of the
conditions governing their operation and in full
participation by interested parties in contentious and

advisory proceedings.
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INTRODUCTION

The position of third parties before the International
Court of Justice 1is a subject which has attracted
relatively little attention. Indeed, the neglect of this
;ubject1 is in part probably a result of the sense of
complacency generated by the protection which the operation
in international adjudication of the principle of the
relative effect of judicial decisions is believed to afford
to third parties. The adequacy of such an important
technical and formal protection appears to be doubtful when
viewed against the operation of the doctrine of judicial
precedents, whether masked wunder the notion of the
consistency of jurisprudence, or under any other guise and
the role of judicial decisions as a subsidiary means for
determining rules of law to be applied by the Court.

The foregoing considerations represent only one of the
main strands of the subject of this study, another aspect
of which relates to intervention, that incidental
procedural device which involves the interposition of a
third party, a stranger to the principal proceedings, to
protect its interests. The Statute of the Court provides

for two different forms of intervention by states which are

! This subject forms part of international procedure
which has for long been regarded as "“the Antarctica of
international law".
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not from the outset concerned in a suit brought before the
Court. As regards the first type of intervention, a state
which considers that its legal interest may be affected by
the decision in a pending case may apply to be permitted to
intervene. The fate of such an application rests entirely
with the Court. As regards the second Kkind of
intervention, whenever the construction of a convention
arises in a case before the Court, states other than the
parties to the proceedings which are parties to the
convention have a right to intervene in the case. A state
which exercises this right is bound by the construction of
the convention contained in the judgment.

For a very long time, state practice regarding
intervention has been relatively sparse. Consequently,
there was scant judicial authority and comparatively little
academic discussion on the nature and scope of the
institution of intervention. However, the last two decades
witnessed a dramatic change in this situation, with a
resurgence of practical and theoretical interest in the
institution of intervention. Attempts by states to
intervene in pending proceedings gave the Court ample
opportunity to clarify the 1law on the procedure of
intervention in the context of actual 1litigation in
accordance with the decision taken nearly 70 years ago to
resolve matters as they arose. The Court's response to
attempts at intervention is bound to create expectations
for the future and thus have significant implications for
states contemplating recourse to intervention. Whether and

to what effect the opportunity represented by the recent
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renewal of practical interest in the institution of
intervention has been utilised by the Court, remains to be
discovered.

It may seem strange to speak of "third parties" in
relation to the advisory function which the Court performs
as the judicial arm of the United Nations, since, in
advisory proceedings, there are, technically speaking, no
parties and no binding decisions. However, in terms of
access to the Court, the conduct of the proceedings and the
effect of advisory opinions, the participants in advisory
proceedings may be regarded as "third parties". Moreover,
the fact that the Court does not treat the legal advice it
proffers as confidential, but insists on following a
judicial procedure even in rendering advisory opinions,
amounts to a recognition that such opinions are of interest
to actors other than the requesting organs or bodies who
may be considered as "third parties". Given that the
advisory 3jurisdiction is not based on the consent of
states, an advisory opinion may be rendered despite the
opposition of interested "third parties". The Statute of

the Court provides certain procedural safegquards for "third

parties" which enable them to play an amicus curiae role in
advisory proceedings. In appropriate circumstances, the
Court may assimilate its advisory procedure to that
followed in contentious proceedings. In addition to
ascertaining the influence of advisory opinions on the work
of the requesting organs or bodies, we shall enquire into
whether these procedural guarantees and the non-binding

character of the opinions are sufficient to protect the
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rights and interests of other "third parties".

In the first chapter, we shall examine the nature of
judicial decisions and the scope and 1limits of the
principle of the relative effect of judicial decisions in
relation to third parties. It will be shown that the
limitations sought to be placed on the Court's ability to
follow the doctrine of judicial precedents have neither
affected the place of judicial decisions in the Court's
" jurisprudence, nor prevented them from contributing
significantly to the development of international law. The
purpose of the chapter is to show that by contributing to
the development of the law, judicial decisions undoubtedly
affect the rights and interests of third parties, whatever
else may be claimed for the principle of the relative
effect of such“aecisions in international practice.

While the principle of the relative effect of judicial
decisions may possibly protect third parties from the
binding effect of the Court's decisions, they do not and
cannot prevent such rights or interests from being
affected. This is the proper role of the institution of
intervention, with which we will be concerned in the next
two chapters. We shall review the genesis of discretionary
intervention, the conflicting policies associated with its
exercise, the conditions governing its operation and its
consequences. The role of the Court and the parties
concerned will also be considered and the Court's approach
to the resolution of related controversial issues will be
critically analysed.

Enquiry in the third chapter will be directed towards
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exploring the evolution and conditions necessary for the
operation of intervention as of right, the extent, if any,
of the discretion exercised by the Court in the matter of
determining the admissibility of a declaration of
intervention, and the effect of the Court's judgment on a
third state whose declaration of intervention has either
been allowed or dismissed.

In the‘fourth chapter, we will describe the legal
basis, nature and purposes of the advisory jurisdiction.
"Third parties"™ will be defined and identified in relation
to advisory proceedings. A consideration of the procedural
safeguards available to "third parties® will be followed by
a brief empirical assessment of the impact of advisory
opinions on them.

The final chapter recalls, though not exhaustively;
many of the principal deductions and projections that
emerge from the discussion in the preceding chapters and
the suggestions proffered.

In contrast to other studies, which have focused on
one or other of the aspects of the subject, the present
study seeks comprehensively to explore and analyse the
objects, scope and limits of the third party procedural
guarantees from various perspectives so as to attempt to
assess their effectiveness and utility in safequarding the
rights and interests of third parties, as well as their
future applicability. Suggestions for improvement will be
offered in appropriate cases. It is hoped that the present
study may help to increase awareness of the procedural

protective devices available to third parties in
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proceedings before the International Court and related
unresolved issues. By stimulating and provoking academic
discussion of such outstanding matters, it is hoped that
this study may make a modest contribution to knowledge on
the subject of the position of third parties before the

International Court.
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CHAPTER ONE

GENERAL PROTECTION FOR THIRD PARTIES:

ARTICLES 59 AND 38(1) (d) OF THE STATUTE

1. Introduction

The purpose of this chapter is primarily to examine the
nature of judicial decisions, especially those of the
International Court of Justice,! and ascertain the effect of
such decisions on the litigants, that is the narrow circle of
parties in particular, and third parties or states, and the
development of international 1law in general. This will
involve an analysis of the relevant provisions of the Statute
and Rules of the court,? and their application in the
jurisprudence of the Court. An attempt will be madé to show
that notwithstanding the apparent constraints placed on the
Court's authority to apply the doctrine of judicial precedent
by Article 59 of the Statute, the Court has adopted the
essence of that doctrine in nearly all its aspects. It will
be shown in consequence that in spite of the qualification
placed by Article 38(1)(d) of the Statute on judicial

"decisions in relation to the other elements of.law to be

! Hereinafter "the Court". For the purposes of this
study, we shall treat the Permanent Court of International

Justice (sometimes "the Permanent Court") and the..,

International Court of Justice (sometimes "the International

Court") as one (the latter being the successor of the former)

except where it is considered necessary to distinguish thenm.
2 Hereinafter "the Rules".
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applied by the Court, in practice it has elevated such
decisions to the same status as treaties, custom and general
principles of law. It is hoped to establish eventually that
judicial decisions, regardless of the provisions of the
Statute, have an effect and scope which extend far beyond the
narrow circle of the parties, to the international community
with significant implications for the shaping and moulding of

international law.

2. Structure of a Judgment3

(a) Elements of the Judgment

The elements of the judgment®’ with which we are here
concerned include the operative provisions, the reasoning,
separate or individual and dissenting opinions, as well as
declarations. The two last-mentioned elements, in addition to
their general contribution to the development of international
law, by explaining more fully the vexed issues relating to the
various forms of intervention permissible under the Statute of
the Court other tﬁan the judgments of the Court as a whole,

have greatly aided our understanding of such issues, the

3 This also includes advisory opinions, but the subject
of advisory opinions is dealt with in another part of this
work; see Chapter 4, below.

* see Articles 59 and 38(1) (d) of the Statute of the
Court. The Statute is reprinted in, e.g., I. Brownlie, Basic
Documents in International law, 3rd ed. (Oxford: Clarendon
Press, 1983), 387-404 (hereinafter "Basic Documents"); T.B.
Millar (ed.) with R. Ward, Current International Treaties (New
York: New York University Press, 1984), 129-45 (hereinafter
"Treaties"); S. Rosenne, (comp. and ed.), Documents on the
International Court of Justice (Leiden: A.W. Sijthoff, 1974),
59-89 (hereinafter "Documents").
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clarification of which the Court itself has until recently
consistently and consciously evaded.

In accordance with a decision taken in 1948 the Court
reads and approves the summary which precedes each judgment,
advisory opinion and sometimes order.’ The status of headnote
does not appear in either the resolution on the internal
judicial practice adopted on 12 April 1976 or Article 95 of
the Rules of Court adopted on 14 April 1978.° Paragraph 1 of
Article 95 of the Rules lays down that the judgment shall
indicate:

(i) whether it is rendered by the Court as a whole or a

Chamber thereof;

(ii) the date on which it is read;

(iii) the names of the participating judges;

(iv) the names of the parties and their representatives, that
is agents, counsel and advocates;

(v) a summary of the proceedings;

(vi) submissions of the parties;

(vii) a statement of the facts;

(viii) the reasons in point of law;

(ix) the operative provisions of the judgment;

(x) the decision, if any, in regard to costs;

(xi) the number and names of the judges constituting the

> See S. Rosenne, Procedure in the International Court:

A Commentary on the 1978 Rules of the International Court of
Justice (The Hague: Martinus Nijhoff Publishers, 1983), 198

(hereinafter "Procedure".)

6 see ibid.
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majority; and
(xii) a statement as to the text of the judgment which is

authoritative.’

(b) The Operative Provisions of the Judament

The term "decision" in legal terminology is used in a
broad sense to refer to the whole of the judgment. When used
in a narrow sense, however, the term is normally assumed to
imply the operative provisions of the judgment. Article 59 of
the Statute of the Court which is not infrequently interpreted
as affording protection and respect for the rights and
interests of states other than those which are parties to the
case before the Court, uses the term "decision" instead of

"judgment".® The only other instances of the use of the terms

P -

7 parties to a case before the Court may choose to
conduct the case in either French or English, the two official
languages. Judgment is rendered in the language in which the
parties have agreed to conduct the case. Should the parties
fail to agree on the choice of language each of them may
employ the language of its preference in its pleadings in
which case the Court will deliver its Jjudgment in both
languages, and determine which of the two texts will be
considered authoritative. Though the Court approves both
texts of its judgment, owing to the speed with which they are
prepared and the problems encountered in rendering technical
legal texts from one language to another, the version of the
judgment or individual dissenting opinion which is not the
authoritative text should be used with care. See on this
point, S. Rosenne, The lLaw and Practice of the International
Court, 2nd rev. ed. (Dordrecht: Martinus Nijhoff Publishers,
1985), 600 (hereinafter "Law and Practice".) See Statute,
Article 39.

8 cf. Articles 56-8 and 60-1 of the Statute which also
employ the term "judgment". Article 94(1) of the Charter of
the United Nations (which is reprinted in e.g. Brownlie, Basic
Documents, 1-34; Millar, Treaties, 94-128; Rosenne,
Documents, 1-57) uses the term "decision", while paragraph 2
of the same Article employs the term "judgment". It does not
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"decision" or "decisions" may be found in Articles 62 and
38(1) (d) respectively. The operative provisions are that part
of the judgment which carries out the main object thereof.
They are also known as the dispositif.? No matter the term
or word used, the operative provisions are couched in terms of
a decision.” As a matter of strict law, it is only the
dispositif of the decision or judgment which has binding
force.'! The expression "to implement the decision" was
defined by the Court in the Interhandel Case (Preliminary
Objections) as "to apply its operative part".' 1In the ILO

Administrative Tribunal Case, the Court defined the Tribunal's

decision as "the operative part of its judgment on a given
point and not the grounds of decision invoked by that
Tribunal®.’® Where necessary the Court may vote on each

B

operative provision of a judgment separately.'

seem unreasonable to infer from this that the obligations
imposed on the parties to a case are contained in the
decision, that is, the operative part of the judgment.

9 see E. William, A. Jowitt and C. Walsh, Jowitt's
Dictiona of English law, 2nd ed., J. Burke (ed.), 2 vols.
(London: Sweet & Maxwell, 1977), s.v. “Dispositif",
"Judgment", "Operative part" (hereinafter "Jowitt").

0 see Rosenne, Law_and Practice, 601.

" See E.M. Hambro, "Intervention under Article 63 of the
Statute of the International Court of Justice", 14 CS (1975)
(hereinafter "Intervention"), 387. Also see id., "The Reasons
Behind the Decisions of the International Court of Justice",
7 CLP (1954), 212 at 214 (hereinafter "Reasons").

12 see ICT Reports 1959, 28.

3 see ibid. 1956, 4 at 8.
“ see Rosenne, Law _and Practice, 601.
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(c) The Reasons in Point of law

The stipulation that the judgment shall state, among
other things, the reasons in point of law contained in Article
95(1) of the Rules is meant to give effect to Article 56 of
the Statute which enjoins the Court to state the reasons on
which the judgment is based. In other words, the Statute
requires that the judgment be motivated. In the UN
Administrative Tribunal Case, the Court considered this
statutory requirement as one of the provisions necessary to
establish the judicial character of an organ endowed with
15

authority to make decisions with binding force.

The Arbitral Award cCase'® provided the Court with

another occasion to express itself on this statutory
requirement. Answering the contention that the Award was a
nullity on grounds of alleged inadequacy of reasons in support
of the conclusions reached by the Arbitrator, the Court,
having examined the Award in question, found that it dealt in
logical order and in some detail with all relevant
considerations and that it contained ample reasoning and
explanation in support of the conclusions reached by the
Arbitrator.

While the operative part has binding force,' it is the

reasoning behind the judgment which creates law in a broader

> See ICT Reports 1954, 47 at 52.

16 see ibid. 1960, 192 at 216.

7 See Hambro, "Intervention", 392-3; id., "Reasons",
214.
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sense and contributes to the clarification and development of
international law which is notoriously imprecise, fragmentary,
uncertain and controversial.™ |

The reasons in point of law (or the reasoning) usually
contain the legal rules and principles by means of which the
conclusion is reached. The accumulation of reasons in point
of law over a period of time constitutes the jurisprudence of
the Court. This probably explains the tendency of the Court
to refer frequently to "the jurisprudence".'?

The value of the reasoning contained in 3judicial
decisions as a source of law has received recognition in
Article 38(1) (d) of the Statute, which directs the Court to
apply, subject to Article 59, 3judicial decisions amongst
others as subsidiary means for determination of rules of law.
Rosenne, in explaining the apparent contradiction between the
use of judicial decisions as precedents and Article 59, wrote
that the decision which was only binding on the parties to a

particular case was found in the operative clauses of the

8 gee Hambro, "Intervention" 392-3; id., "Reasons" 214;
M. Virally, "Sources of International Law" (hereinafter
"Virally"), Manual of Public International Law, ed. M.
Sorensen (lLondon: Macmillan & Co., 1968), 150.

¥ see ICJ Reports 1982, 23; ibid. 1969, 4 at 53,
para.101(c) (i); ibid. 1985, 13 at 40-1, para.49. For similar
references to jurisprudence, see ibid., 35, para.40, 45,
para.58; ibid. 1982, 78, para.132. The Court has also
referred to "international case-law", see e.g., ICJ Reports
1984, 294, para.95, 295, para.l100, 298, para.l108; "decided
cases", see e.g., ibid., 297-8, para.107; and "case-law", see
e.g., ibid., 208-9, para.143. See further L. Gross, "Some
Observations on the International Court of Justice", 56 AJIL
(1962), 33 at 43; J.N. Saxena, "The Court Without a Case", 12
JILT (1970), 676 at 688 (hereinafter "“Saxena").
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judgment, while "The Court's reasoning - its statement of what
it regards as the correct legal position and why - enters into
the general storehouse of public international law." This, in
his view, accounts for the fact that decisions of the
International Court have become one of the most important
repertoires for the rules of international law and one of the
law's most powerful instruments for adaptation to the

constantly changing conditions.?®

(d) Individual and Dissenting Opinions?®

We may deduce from the foregoing analysis of the first
two elements.of a judgment that its operative provisions,
which are in the nature of things usually addressed
specifically to the actual case before the Court,® are
binding on the parﬁies to the instant case and’in that case
alone. The truth of this proposition must necessarily be
qualified by the fact that the conclusions from which the
operative provisions stem are themselves firmly rooted in the

legal principles and rules embodied in the reasoning which

forms part of the jurisprudence of the Court in particular,

20 gee S. Rosenne, The World Court, 3rd rev.ed. (Leiden:
A.W.Sijthoff, 1973; Dobbs Ferry, New York: Oceana
Publications, 1973), 98. This is the edition cited in the rest
of this chapter. Cf. A.S. de Bustamante, The World Court,
(New York: Macmillan Co., 1925), 241, para.225 (hereinafter
"de Bustamante"). '

21 see generally, I. Hussain, Dissenting and Separate
Opinions at the World Court (Dordrecht: Martinus Nijhoff
Publishers, 1984) (hereinafter "Hussain").

2 gee ICJ Reports 1985, 43, para.55.
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and of international case law or judicial practice in general,
which in turn binds third parties.

It might appear that disproportionate attention has been
devoted in this study to an examination of the role of
separate and dissenting opinions, considering their marginal
status in relation to the judgments and the apparent lack of
any obvious connection between the subject of this study and
the part they play in the jurisprudence of the Court. There
are very good reasons why we do not share these views. Not
only do the separate and dissenting opinions form a
peripheral, albeit important part of the individual majority
decisions to which they relate, but they also form a part of
the whole of the Court's jurisprudence. They have been said
to be more revelatory of the sources of law than the majority,
decisions themselves.?® If there is one subject which the
Court has until recently persistently refused to face
squarely, but which has been thoroughly explored by individual
judges in their separate and dissenting opinions,? that
subject is discretionary intervention which will be considered

in the next chapter. Indeed, the contribution of such

3 see R.D. Kearney, "Sources of Law and the International
Court of Justice", in L. Gross (ed.), The Future of the
International Court of Justice, Vol.2 (Dobbs Ferry, New York:
Oceana Publications, 1976) (hereinafter "Future of the
Court"), 615 (hereinafter "Kearney"). See also Rosenne, Law
and Practice, 597.

% see C.M. Chinkin, "Third Party Intervention Before the
International Court of Justice", 80 AJIL (1986), 495 at 522

(hereinafter "Chinkin"); P.C. Jessup, "Intervention in the
International Court", 75 AJIL (1981), 903 (hereinafter
"Jessup").
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opinions to the illumination of the controversial issues
regarding intervention mainly, though by no means solely,
accounts for the considerable emphasis which we have placed on
the treatment of the role of individual opinions in the
Court's jurisprudence.

Pursuant to Article 57 of the Statute, which permits any
judge who does not share the opinion of the majority to
deliver a separate opinion, Article 95(2) of the Rules allows
a judge who so desires to append his individual opinion to
the judgment, whether he dissents from the majority or not.?

In 1948 the Court decided that the opinion of a judge who
disagreed with a judgment or advisory opinion should be called
a dissenting opinion, while a separate opinion delivered by a
judge who supported the operative part, the view of the
majority but not its reasons, should be called-an individual
opinion.26 In practice these proposed labels appear to have
been ignored by many judges with the result that the English
version of concurring opinions have been called separate

opinions while the French texts have been styled "opinions

individuels".?  Article 95(2) of the 1978 Rules provides

% The provisions of this paragraph also apply to orders
made by the Court.

% gee ICJYB 1947-8, 68.

27 see Rosenne, Procedure, 197-8; F. Jhabvala, "The Scope
of Individual Opinions in the World Court", 13 NYIIL (1982),
46-8 (hereinafter "Scope of Individual Opinions"). on
separate and dissenting opinjons see further, R.P. Anand, "The
Role of Individual and Dissenting Opinions in International
Adjudication", 14 ICLO (1965), 788-807 (hereinafter
"Individual and Dissenting Opinions"); M.O. Hudson, "The 28th
Year of the World Court", 44 AJIL (1950), 20; E.M. Hambro,
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that a judge who wishes to record his concurrence or dissent
without stating his reasons may do so in the form of a

declaration.?®

3. The Impact of the Judgment

The preceding analysis of the component parts of a
judgment of the Court has served to bring out clearly the
different functions which they perform as regards the effect

of the judgment as a whole. We shall now turn to an

"Dissenting and Individual Opinions in the International Court
of Justice", 17 ZAORV (1956-7), 240-1, 243-4; L. Hand, The
Bill of Rights, The Oliver Wendell Holmes Lectures 1958
(Cambridge: Harvard University Press, 1958), 71-2; W.A.
Bowen, "Dissenting Opinions", 17 Green Bag (1905), 693; J.W.
Sanders, "The Role of Dissenting Opinions in Louisiana", 23
LIR (1963), 677; E.T. Lee, "Editorial Notes: Dissenting
Opinions", 2 JMILQ (1936~7), 405; W.E. Hirt, "In the Matter of
Dissent Inter Judices de Jure", 31 PBAQ (1959-60), 258-9; G.
Fitzmaurice, "The Law and Procedure of the International Court
of Justice: General Principles of Substantive Law", 27 BYIL
(1950), 1-2 (hereinafter "27 BYIL (1950)"):; id., "Hersch
Lauterpacht - The Scholar as Judge: Part 1", 37 BYIL (1961),
1-72 (hereinafter "Hersch Lauterpacht"):; C.E. Hughes, The
Supreme Court of the United States (New York: Columbia
University Press, 1928), 68; R.G. Simmons, "The Use and Abuse
of Dissenting Opinions", 16 LLR (1956), 498; S. Rosenne, "Sir
Hersch Lauterpacht's Concept of the Task of the International
Judge", 55 AJIL (1961), 852-3, 861; M. Politis, "How the
World Court Has Functioned", 4 FA (1926), 451; W.O. Douglas,
"The Dissent: A Safeguard of Democracy", 32 JAJS (1948), 197;
E.J. Cohn, "Citadelle der Freien Richterpersonlichkeit", 64
Der Englische Gerichstag (1958), cited in K.H. Nadelmann, "The
Judicial Dissent: Publication v. Secrecy", 8 AJCL (1959),
430, n.128; H.F. Stone, "Dissenting Opinions Are Not Without
Value", 26 JAJS (1942), 78; E. McWhinney, "The Legislative
Role of the World Court in an Era of Transition" (hereinafter
"McWhinney"), in Volkerrecht als Rechtsordnung Internationale
Gerichtsbarkeit Menschenrechte: Festschrift fur Hermann Mosler
(Berlin: Springer-Verlag, 1983) (hereinafter "Mosler
Collection"), 576.

28 on declarations see F. Jhabvala, "Declarations by
Judges of the International Court of Justice", 72 AJIL (1978),
830 (hereinafter "Declarations").
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investigation of the impact of the judgments of the Court in
the light of the relevant provisions of the Statute and Rules,
and their application in practice as well as the practice of
states and the views of theorists of international law, so as
to discover both the myth and the reality which lie behind the
facade of the general safeguards provided by the Statute for
the protection of the interests of third parties. Such an
extensive and detailed investigation will not only help to
place the issues with which we are here concerned in their
true perspective, but it will also enable us to determine the

adequacy or otherwise of the said general safeguards.

(a) Article 59 of the Statute

Article 59 of the Statute, which provides that "the
decision of the Court has no binding force except between the
parties and in respect of that particular case" has been
interpreted in a number of ways in the jurisprudence of the
Court, arbitral tribunals, state practice and the writings of
publicists.

The text of Article 59 is exactly the same as that of its
counterpart in the Statute of the Permanent Court. The
wording of Article 59 resembles that of Article 84 of the
First Hague Convention of 1907, which also had a negative
formulation. In contrast to Article 59 of the Statute,
Article 30 of the Model Rules of Arbitral Procedure, which
incorporates both Article 59 and Article 94(2) of the 1978

Rules, adopted a positive formula as follows: "Once rendered,
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the award shall be binding on the parties". It has been
suggested that this formulation more accurately expresses the
law.?
Article 59 is supplemented by Article 94(2) of the 1978
Rules, which provides that "the judgment shall be read at a
public sitting of the Court and shall become binding on the
parties on the day of the reading". Both these provisions
must be read in conjunction with Article 94 of the Charter of
the United Nations, according to whose terms each member
undertakes to comply with the decision of the Court in a case
to which it is a party. The Article further provides that:
If any party to a case fails to perform the obligations
incumbent upon it under a judgment rendered by the Court,
the other party may have recourse to the Security Council
which may, if it deems necessary, make recommendations or
decide upon measures to be taken to give effect to the
judgment.
It has however been suggested that the neéative formula
adopted in Article 59 is to be explained by the fact that the

rule that the Court's decision is binding upon the parties is

laid down by Article 94 of the Charter.% It is also

% See Rosenne, Law_and Practice, 619, n.2

30 see Virally, 149. It would appear that the framers
of the Statute adopted this negative formula for Article 59 in
order to avoid a repetition of that which is contained in the
provisions of Article 94 of the UN Charter. As regards
enforcement of judgments under Article 94 of the Charter, it
may be noted that the US vetoed a Security Council resolution
which would have required it to comply with the judgment
handed down by the International Court concerning its dispute

with Nicaraqua. See Vol.32, KCA (Bristol: Keesing's
Publications, 1986), 34549. The position regarding the
enforcement of. interim orders of protection is even less

clear, as they are, technically speaking, not judgments. See
generally, V.S. Mani, "Interim Measures of Protection:
Article 41 of the ICJ Statute and Article 94 of the Charter",
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believed that Article 59 operates to confer on decisions of
the Court the authority of res judicata.?!

The view that the drafting of the text of Afticle 59 of
the Statute leaves room for improvement and consequently that
it must be interpreted more liberally than its terms seem to
allow, finds some support in the jurisprudence and literature.
In considering the meaning of the phrase "in respect of that
particular case" embodied in that Article, an arbitral
tribunal, presided over by Verzijl, in the last phase of the

Lighthouses dispute between France and Greece, which had

previously been before the Permanent Court on two

32 after deciding that the dispute of which it was

occasions,
seised was not distinct from that which was decided in 1937,
interpreted Article 59 thus:

One could moreover maintain also, arguing juridically,
that the text of Article 59 is badly drafted, and that

10 IJIL (1970), 359-72 (hereinafter "Interim Measures"); J.B.
Elkind, Interim Protection, A Functional Approach (The Hague:
Martinus Nijhoff Publishers, 1981). See also, Rosenne, The
World Court, 114. Also for an insight into the difficulties
the Security Council might face with regard to carrying out
Article 94(2) of the UN Charter, see L. Gross, "Treaty
Interpretation: The Proper Role of an International Tribunal",
62-3 ASILP (1968-9), 109 (hereinafter "Treaty
Interpretation").. See further, ICJYB 1986-7, 165-6; 1987-8,
153-4; 1988-9, 167-8; and 1989-90, 164-5.

31 see Virally, 149. Cf. the attitude of the Court in the
South West Africa Cases (Second Phase), ICJ Reports 1966, 6,
where preliminary issues which had been disposed of in an
earlier judgment were reconsidered by the Court. See also R.
Higgins, "The International Court and South West Africa: The
Implications of the Judgment", 42 IA (1966), 580 (hereinafter
"The Court and South West Africa").

32 gee Lighthouses Case between France and Greece, PCIJ
Series A/B, No.62, 4-60; Lighthouses in Crete and Samos, PCIJ

Series A/B, No.71, 54-153.
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one must necessarily interpret it in a more liberal sense
than its terms appear to justify. There is much to be
said in favour of this thesis. If it were true that the
judgment of the International Court is clothed with the
authority of res judicata only in the case which has been
decided, that would mean that if the lis concerns the
interpretation of a clause of a treaty, the
interpretation given could be used again in arguments in
any future lis concerning the same clause of the treaty.
Such a result would not only be absurd, it would put
Article 59 in irreconcilable contradiction with the last
sentence of Article 63 of the Statute. The res judicata
extends in content beyond the 1limits of the case
decided.?

Professor Guggenheim, as judge ad hoc for Liechtenstein

in the Nottebohm Case (Second Phase), observed that "the scope

of the judicial decision extends beyond the effects provided
for in Article 59 of the Statute".3 It has been observed
that the Court itself has not apparently attempted to
contradict this proposition but rather "to 1limit its
application or potential application in a concrete case".®
In theory it would appear that both the Permanent Court
and the International Court have adopted the doctrine of plain
meaning in the interpretation of Article 59. This doctrine
stresses the necessity of giving effect to the plain terms of

a treaty or construing words according to their general and

ordinary meaning or their natural significance and of not

33 see H. Lauterpacht (ed.), ILR 1956, No.23 (London:
Butterworth & Co., 1960), 82 at 86-7. See also Rosenne, Law
and Practice, 622, n.1.

34 see ICJ Reports 1955, 61.

35 See Rosenne, Law__and Practice, 622, n.2. See
generally, ibid., 621-2. :
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seeking aliunde for a meaning when the terms are clear.3

In the German Interests in Polish Upper Silesia Case, the
Permanent Court stated the object of Article 59 as being "to
prevent legal principles accepted by the Court in a particular
case from being binding upon other states or in other
disputes".3” This statement does not appear to have been

followed in the second phase of the Free Zones Case (Second

Order), where the Court explained that it would be
incompatible with the character of the judgments rendered by
the Court to which binding force is attached by virtue of
Article 59 and Article 63(2) of the Statute, to give a
judgment which either of the parties might render inoperative.
Oon the other hand, there seems to be nothing to prevent the
Court from rendering a judgment by consent.38

The Court has explained that Article 59 rests on the.
assumption that the Court is at least able to render a binding
decision in a matter connected with a title of jurisdiction
and the subsistence of properly constituted proceedings. If
the proceedings are not properly constituted the Court cannot
give a decision binding on any state, either a third state

whose interests constitute the real subject matter of the

36 gee A. McNair, The Law of Treaties (Oxford: Clarendon
Press, 1961), 365.

37 The court also added that Article 59 did not exclude
purely declaratory judgments. e PCIJ Series A, No.7, 19,

confirmed in Chorzow Factory Case (Inte;pretatlon), PCIJ
Series A, No.13, 20.

38 gee PCIJ Series A, No.24, 14 confirmed in PCIJ Series
A/B, No.46, 161.
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dispute or any of the parties.¥®

In the Temple Case (Preliminary Objections) the Court,
alluding to the decision in the Aerial 1Incident Case,
explained that the decision by reason of Article 59 was only
binding gqua decision as between the parties to that case and
could not have any effect on Thailand. On the other hand, the
Court distinguished carefully between the binding effect
attributed to the decision, by Article 59, and the statement
of what the Court considered had to be the correct legal
position, and it examined the issue whether the legal position
was relevant to the circumstances in the case before it.“°

In the Northern Cameroons Case, the Court formally
clarified the breadth of the scope of Article 59 by indicating
that the judgment would not be binding on any other state not
a party to the proceedings or on any organ of the United’
Nations.4

The Court clarified the position regarding declaratory
judgments in the Northern Cameroons Case, where it considered
it as indisputable that in an appropriate case it may make a

declaratory judgment and implied the basic condition as being

that if the declaratory judgment expounds a rule of customary

3% see case of the Monetary Gold Removed from Rome in 1943

(Italy v. France, United Kingdom of Great Britain and Northern
Ireland and the United States of America), ICJ Reports 1954,
33-4 (hereinafter "Monetary Gold Case"). See also Rosenne,
Law and Practice, 620.

4 gee ICJ Reports 1961, 27.

41 See ICJ Reports 1963, 33. Cf. Rosenne, Law and
Practice, 621, n.l1l.
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law or interprets a treaty which remains in force, the
judgment should have a continuing applicability. The Court
stressed what it called the forward reach of the judgment as
establishing once and for all, and with binding force as
between the parties, a legal position which cannot again be
called into question in so far as the legal effects ensuing
therefrom are concerned.4® In 198443 the Court explained
that a third state could either choose to rely on the
protection which Article 59 provides, or to intervene under
Article 62 of the Statute.4

In adhering to the doctrine of plain meaning, the Court
has consistently declared that the effect of its decision is
restricted to a narrow circle of parties and therefore is res
inter alios acta wvis-a-vis third states. Similarly, the
effect of the decision is confined to the case decided and at
least formally cannot be invoked in future cases. The res
judicata effect of the decision is reinforced by Article 60 of
the Statute which provides that the Jjudgment shall be final
and subject to no appeal. An application may, however, be

made for the interpretation or, providing certain conditions

42 See ICJ Reports 1963, 37.

43 See Case Concerning the Continental Shelf (Libyan Arab
Jamahiriva/Malta: Application by Italy for Permission to
Intervene. ICJ Reports 1984, 26, para.42 (hereinafter "Italian
Intervention Case'M.

44 The Court subsequently drew attention to the protection
which Article 59 of the Statute affords to third parties. See
ibid. 1986, 25-6, para.Z2l; 554 at 577-588, para.46, 579,
paras .49, 50.
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are fulfilled, revision of the judgment.45 In reality, it is
difficult to square the Court's utterances with its practice

regarding Article 59.

(b) Article 59 and the Doctrine of Stare Decisis

Our examination of judicial pronouncements concerning
Article 59 of the Statute would seem to point to the
conclusion that the World Court strives to observe both the
letter and the spirit of that provision. Indeed, one would be
forgiven for believing on the strength of such dicta that the
impact of the Court's decisions is confined to the actual
cases decided and the parties to them. The following survey
of the Court's practice with respect to Article 59 will,
however, reveal that the judicial remarks already examined do
not tell the whole story, and that as a rule the Court pays
lip service to the express prohibition contained in that
provision with the result that the impact of judicial
decisions extends to third parties.

Common lawyers regard Jjudicial decisions as an
authoritative source of law. This probably explains why
common law is also known as judge-made law. Conversely, civil
lawyers tend to look upon such decisions as binding judgments
between parties to a particular dispute. In theory they
therefore do not regard judicial decisions as a source of law

applicable to the body politic as a whole, nor do they

4 gee Articles 60 and 61 of the Statute.
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recognise the common law doctrine of stare decisis.*® while
the common law adopts the pragmatic and practical approach
based on former judicial experience, the civil law relies on
abstract reasoning from general principles.*’

Article 59 is identical to Article 5 of the French Civil
Code which forbids judges to lay down rules of general
application to govern future cases.%

The positivist doctrine in international 1law has
interpreted Article 59 as constituting a limitation on the
power of judicial precedents in the international sphere, for
the reason that international tribunals owe their very
existence and such jurisdictional powers as they possess to

the will of states whose sovereignty will be impaired by

raising judicial decisions to the authority of a source of

4 see to the same effect, M.K. Nawaz, "Other Sources of
International Law: Are Judicial Decisions of the
International Court of Justice a Source of International
Law?", 19 IJIL (1979), 526 (hereinafter "Nawaz"). Also see
generally, A. Chayes, "A Common Lawyer Looks at International
Law", 78 HLR (1965) 1396-1413; A.O0. Adede, "International Law
from a Common Law Perspective: A Second Look", 60 BULR (1980)
46-76 (hereinafter "Adede"); M. Zander, The Law-Making
Process, 3rd ed. (London: Weidenfeld & Nicolson, 1989), 179-
224, 271-80, 293-369 (hereinafter "Zander").

47 gee H. Lauterpacht, "The So-Called Anglo-American and
Continental Schools of Thought in International Law", 12
BYIL (1931), 31 at 52, 56 (hereinafter "Schools of Thought"):;
see also, id., The Development of International Law by the
International Court (London: Stevens & Sons, 1958), 69
(hereinafter "Development").

48 ¢cf. sir Maurice Sheldon Amos and F.P. Walton,
Introduction to French Law, 3rd ed. by F.H. Lawson A.E. Anton,
L. Neville Brown (Oxford: Oxford University Press, 1967), 9-
12; Zander, 218-21.
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law.?

Though it has been argued that Article 59 does not amount
to an adoption of the civil law position concerning judicial
precedents,”® there is some support for the view that the
idea of incorporating some elements of civil law into the
Statute of the Permanent Court and the International Court was
not entirely absent from the minds of those framers of the
Statute who had been brought up in the civil law tradition.>

It should, however, be pointed out that the difference
between the civil and common law approaches concerning
judicial precedent appears to have been grotesquely
exaggerated, for its practical significance, if any, is very
limited. The French, for instance, recognise what they call
"une Jjurisprudence constante". In all civil law

- jurisdictions, the inherent worth of judicial'décisions is

recognised and acknowledged.52

4 see H. Lauterpacht, "Schools of Thought", 56.
0 gee ibid.

1 gee PCIJ Series D, No.2, 195-8, 283. See also the
observations of Politis in League of Nations, Minutes of the
Committee of Jurists on the Statute of the Permanent Court of
International Justice, Document No. Cl166, Mé66, 1929, 5 at 51.
See further A.W.H. Hammarskjold, "Sidelights on the Permanent
Court of International Justice", 25 Mich.IR (1926-7), 334.

32 gee H. Lauterpacht, "Schools of Thought", 52, 53, n.1;
Sir Maurice Sheldon Amos, "The Code Napoleon and the Modern
World", 10 JCIJIIL, (1928), 222; 0.J. Lissitzyn, The
International Court of Justice: Its Role in the Maintenance
of International Peace and Security, United Nations Studies
No.6 (New York: Carnegie Endowment for International Peace,
1951) 20 n.25 (hereinafter "Lissitzyn"); Rosenne, The World
Court, 97.
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The Reichsgericht of Germany in the inter-war years is
reported to have made elaborate references to its own previous
judgments in its decisions, such references usually concluded
with the words "this must be adhered to". As a result of
judicial activity much of the Civil Code is said to have been
interpreted out of existence and the Civil Code law of
mortgages was adapted to the extraordinary requirements of
inflation at the time. This shows that there exists in both
France and Germany, and indeed in all civil law jurisdictions,
judge-made case law.>>

In common law jurisdictions the authority of precedent as
a formal source of law is limited by the requirements of
justice, convenience and reasonableness. Consequently, the
absolutely authoritative precedent is not exempt from the
process of distinguishing in which free judicial activiﬁy
necessarily asserts itself as it does in civil law
jurisdictions in respect of the written law.?

In practice, the Court has not treated its earlier
decisions in as narrow a spirit as the pronouncements
mentioned above appear to indicate. While it has held back
from expressly declaring itself as being under a duty to

follow the doctrine of Jjudicial precedent, the constant

operation of that doctrine may be said to be the general rule

3 See H. Lauterpacht, "Schools of Thought", 53, 54.

% see ibid. For the view that Article 38, para.1(d) of
the Statute represents an interesting compromise between the
common law adherence to judicial precedent and the civil law
adherence to doctrine, see Rosenne, The World Court, 113-4.
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in its jurisprudence in keeping with which it constantly
refers to its own previous pronouncements and habitually cites
its own earlier judgments and advisory opinions as well as
those of other courts and tribunals.’® However, it does not
appear to have evolved any definite pattern, method or set of
rules for this practice.’® While some of the references and
citations may be regarded as:
little more than a form of incorporation by
reference to previous statements, a technical
feature of composition which lends itself to the
elliptical phrasing so characteristic of
contemporary international judgments,?’
some have undoubtedly been intended for the purpose of
illustration.”® oOne also comes across typically bold and

more forthright references to previous pronouncements.>®

Such dicta and holdings are not just employed for mere

55 see H. Lauterpacht, Development, 20; Virally, 150.
¢ See Rosenne, Law _and Practice, 612.

57 gee ibid.

8 see for example, Chorzow Factory Case (Merits), PCIJ

Series A, No.17, 37; European Commission on the Danube, PCIJ
Series B, No.14, 36.

9 See German Interests in Polish Upper Silesia Case

(Merits), PCIJ Series A, No.7, 31; Greco-Turkish Agreement of
December 1926, PCIJ Series B, No.1l6, 15. For other references
to its previous decisions, see PCIJ Series A/B, No.46, 172;
ICJ Reports 1952, 176 at 196, 200, 206; ibid. 1950, 74, 229,
326; ibid. 1954, 47 at 56, 59; ibid. 1949, 182; ibid. 1961,
17. See further, PCIJ Series B, No.5, 29; ICJ Reports 1962,
155; ibid. 1956, 86; ibid. 1947/8, 61; ibid. 1973 at 302;
ibid. 1984, 3 at 8, para.12, 20, para.31, 9, para.l3, 18,
para.28; ibid. 1981, 12, para.l17, 17, para.29; ibid. 1982,
61, para.73, 37, para.23, 66-7, para.87; ibid. 1969, 18,
para.96; ibid. 1978, 36, para.86; ibid. 1974, 23, para.53,
192, para.45; ibid. 1985, 24-5, para.20, 37-8, para.43, 38-9,
para.45; ibid., 1986, 23-5, paras.27-9, 25, paras.30, 31, 83-
4, para.l55.
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illustration, explanation and emphasis, but they are also
relied upon for instruction and authority. One aspect of the
Court's treatment of judicial precedent is the continuity of
jurisprudence in both the work of the Permanent Court and that
of the International Court. Indeed, it has been suggested
that the International Court has, since its inception, been
aware of the need to maintain a continuity of tradition, case
law and methods of work and that consequently, without being
bound by judicial precedent as a principle or rule, the Court
frequently seeks guidance in the decisions of the former Court
with the result that there has evolved a remarkable unity of
precedent, an important factor in the development of
international 1law.®® It has also been observed that this
continuity of jurisprudence has been prominent in the way in
which the International Court has relied upon or indiréctly
acknowledged the persuasive authority of its own previous
judgments and opinions as well as those of the Permanent
court.®

A perusal of the Court's judgments and opinions reveals
that it strives to achieve and maintain a very high degree of
consistency in its jurisprudence. To this end the Court does

not only refer to its former judgments and opinions because

%0 see the address delivered by President Winiarski on the
40th Anniversary of the Inauguration of the Permanent Court,
in ICJYB 1961-2, 2.

61 see H. Lauterpacht, Development, 11; see for example,
PCIJ Series B, No.13, 38; PCIJ Series A, No.9, 21; ICI
Reports 1947/8, 63; ibid. 1950, 8; ibid. 72; ibid. 1961,
32-3; ibid. 1953, 19, 121; ibid. 1949, 24; ibid. 1984, 26-7,
para.43; ibid. 1986, 10-11, para.29.

55



the facts, circumstances or 1legal rules and principles
established in such cases are identical to those in the case
under consideration, but also for purposes of contrasting one
case with the other. While on occasion the Court does this on
its own initiative, in the majority of cases it has undertaken
such differentiation for the reason that parties in the case
under consideration have sought to rest their cases on such
previous judgments or opinions or portions thereof.®%

The relative character of the requirement of consistency
of jurisprudence is undoubtedly an important guiding element

in the course of judicial activity.

(c) The Decisions of Other Tribunals
Our earlier discussion of the Court's practice regarding
Article 59 dealt entirely with its own jurisprudence and that

of its predecessor, the Permanent Court. The other, if minor,

62 For example, in the Peace Treaties Cases, the Eastern
Carelia Case was distinguished. See ICJ Reports 1950, 65 at
71-2. In the Barcelona Traction Case (Preliminary
Objections), the Aerial Incident Case was distinguished. See
ICT Reports 1964, 28, 29, 31, 47. The Tunis and Morocco
Nationality Decrees Case was distinguished in the Mavrommatis
Palestine Concessions Case, PCIJ Series A, No.2, 16; PCIJ
Series E, No.3, 217-8; ibid., No.4, 92, 293; ibid., No.6,
300. See Rosenne, Law_and Practice, 613-4 and the literature
cited therein. For other instances in which the Court
distinguished previous cases, see PCIJ Series A, No.20, 16;
ICJT Reports 1961, 17; ibid. 1959, 127; ibid. 1984, 266-7,
paras.24-6, 309, para.l44, 309-10, paras.147, 150; ibid.
1986, 573-5, para.39-41, 578, para.47, 579, para.49. For the
view that the Court engages in distinguishing and adheres to
judicial precedent because it aims at a fairly substantial
degree of consistency, see I. Brownlie, Principles of Public
International Law, 3rd ed. (Oxford: Clarendon Press, 1979),
22-3 (hereinafter "Principles"). This is the edition cited in
the rest of this chapter.
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feature of such practice relates to the use which the Court
makes of the jurisprudence of other international tribunals
and municipal courts. For instance, in the Corfu_ Channel
Case, the International Court noted that indirect evidence was
admitted in all systems of 1law, and that its use was

63 gimilarly, in the

recognised by international decisions.
Nottebohm Case (Second Phase), the Court decided to resolve
the issue before it in accordance with the principles evolved
by arbitrators and applied by international arbitrators and

the courts of third states.®

The practice of applying
jurisprudence other than its own finds some basis in the
Statute. We shall now take a look at this second feature of
the practice of the Court which serves to enhance the scope of
the impact of the dec}sions of the Court and other
international tribunals and municipal courts to third parties.

The practice of habitually invoking its previous
judgments and opinions finds qualified support in Article

38(1)(d) of its Statute, which directs the Court to apply

among others, and subject to Article 59, judicial decisions as

subsidiary means for the determination of the rules of law.

It has been observed that this subparagraph mitigates the

63 see ICJ Reports 1949, 23.

6 see ibid. 1955, 21-2. In that case the Court adopted
the definition of nationality accepted by the practice of
states, arbitral and judicial decisions and the opinions of
writers. See ibid., 23.
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apparent rigour of Article 59.9° It is generally agreed that
the "judicial decisions" of which Article 38(1) (d) speaks
include decisions of the Court itself.® It is understood
that the term "judicial decisions" also includes decisions of
other international tribunals and national or municipal
courts.%

The Court sometimes compendiously refers to "judicial
decisions".%® The cCourt takes the view that such "judicial

decisions" also include decisions of arbitration tribunals.®

The Court's finding in the German Interests in Polish
Upper Silesia Case that mixed arbitral tribunals and the
Permanent Court of International Justice are not courts of the

7 coupled with the relative reserve with

same character,
which it has treated the decisions of other tribunals, has led
some observers to conclude that the Court cleafly considers

its own opinions as having a different status from those of

65 see H. Lauterpacht, Development, 8. Cf. Rosenne's view
that the effect of the creation of a substantial body of
international case law through the constant accumulation of
judicial precedents has been the incorporation of a sensible
modification in the apparent rigidity of Article 38(1) (d).
See Rosenne, lLaw _and Practice, 611-2.

6 see Virally, 149.

67 see M.0. Hudson, The Permanent Court of International
Justice 1920-42: A Treatise (New York: Macmillan Co., 1943),
613 (hereinafter "The Permanent Court").

68 See, for example, ICJ Reports 1985, 38-9, para.45.

6 see ICJ Reports 1984, 290-1, para.83, 302-3, para.l123,
324, para.187.

7 see PCIJ Series A, No.6, 26.
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any other tribunal, however exalted.” Kearney wondered
whether in view of the limits placed on the Court by Article
59 such an assumption of a special status could be justified,
more so since being the creature of a special compact it
cannot confer on itself a position superior to the compact.
Kearney found ratiocination in the statement that "this answer
would overlook the capacity for growth in all human
institutions which modify and expand the formal limitations of
their conception".72 Perhaps we may add that the Court is
indeed entitled to postulate for itself a superior position or
status, for after all on Kearney's own admission it is the
creature of a special compact, namely the Statute, which is an
integral part of the Charter of the United Nations, a special
multilateral treaty. Furthermore, the Court is one of the
principal organs - indeed the principal judicial organ - of
the United Nations.? Moreover the quality of arbitral
tribunals, usually composed of a sole arbitrator or a small
group of jurists with a standing inferior to that of the
International Court and attracting less emphasis than that of
the Court, has been observed to be considerably varied.”
This differentiation between the International Court and other

international tribunals is by no means designed to detract

' see Kearney, 699.

2 gee ibid.

 see Charter Article 92.

“ See D.W. Greig, International Iaw (London:
Butterworths, 1970), 36; Brownlie, Principles, 20;
Lissitzyn, 10.
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from the contribution of such tribunals to the development of
international law. For there is no denying that a number of
awards have contained notable contributions from renowned
jurists sitting as arbitrators, umpires or commissioners, to
the development of international law and jurisprudence.”
The Court has on occasion referred to decisions of other
tribunals.” Such reference has been to arbitral practice

generally or on a specific issue. The Meerauge Arbitration

Case, decided by an arbitral tribunal in 1902,7 was cited to

sustain a view taken by the Court in the Jaworzina Boundary
gggg.n The Costa Rica Packet Case decided by an arbitral
tribunal in 1897, to which a party had referred, was cited by
the Court but found to be distinguishable from the case before

it.”™

"o

> see Brownlie, Principles, 20 for examples of such
decisions; H. Lauterpacht, Development, 19; Lissitzyn, 9-10;
A.D. McNair, The Development of International Justice (New
York: New York University Press, distributed by Oceana
Publications, 1954), 1-5 (hereinafter "International
Justice").

76 gee Brownlie, Principles, 20-1; Greig, International
Law, 33; H. Lauterpacht, Development, 15-8 passim; Hudson,
The Permanent Court, 613-4.

7 gee G.Fr. de Martens, Nouveau Recueil Général de
Traités et Autres Actes Relatifs aux Rapports de Droit
International, 3rd ser., continued by H. Triepel, Vol.3
(Leipzig: Librairie Dieterich, Theodor Weicher, 1910), 3:71;
see also Hudson, The Permanent Court, 613.

 gee PCIJ Series B, No.8, 42-3.

7 See J.B. Moore, History and Digest of the International

Arbitrations to Which the United States Has Been a Party,
Vol.5 (Washington: Government Printing Office, 1898), 5:4948

(hereinafter "International Arbitration"); G.Fr. de Martens,
Nouveau Recueil Général, 2nd ser., continued by Felix Stoerk
(Leipzig: Librairie Dieterich, Theodor Weicher, 1898), 23:808.
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In the Reparations Case the Court said that

"international tribunals are already familiar with the problem
of the claim in which two or more national states are
interested and they know how to protect the defendant state in
such a case".% A notable departure from the Court's
tradition of not referring specifically to arbitral decisions
in the texts of its judgments occurred in the string of
continental shelf delimitation judgments rendered between 1982

and 1985, in which the Franco-British Arbitration decision of

1977 was referred to.®

Sometimes the Court finds it necessary to distinguish
arbitral decisions, especially when parties to cases before it
attempt to avail themselves of legal principles and rules

embodied in such decisions; for example in the Gulf of Maine

See also PCIJ Series A, No.10, 26; Hudson, The Permanent
Court, 613-4. For other instances of reference to the
decisions of other tribunals by the Permanent Court, see PCIJ
Series A, No.9, 31; ibid., No.17, 31, 47, 57; Permanent
Court of Arbitration, Hague Court Reports, ed. J.B. Scott (New
York, 1916), 3; PCIJ Series B, No.1ll, 30; Permanent Court of
Arbitration, Haque Court Reports, 2nd ser., ed. J.B. Scott
(New York, 1932), 84; PCIJ Series A/B, No.53, 45, 46; ibid.,
No.61, 243. See also ICJ Reports 1951, 131.

8 gee ICJ Reports 1949, 187.

81 see 1CJ Reports 1982, 38, para.25, 57, para.66; ibid.,
1984, 267, para.25, 290, para.83, 293, para.92, 302-3,
para.123, 324, para.l187; ibid., 1985, 42, para.52, 44,
para.54. In the UN Headdquarters Agreement Case, reference was
made to the Alabama Arbitration. See ibid. 1988, 34, para.57.
See also Nagendra Singh, The Role and Record of the
International Court of Justice (Dordrecht, Boston, London:
Martinus Nijhoff, 1989), 145 (hereinafter "Singh").
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case,® the case before the Court was distinguished from that

decided by the Franco-British Arbitration of 1977.

It is evident from the foregoing examination of cases
that references to arbitral practice by the Court are
relatively sparse. In the majority of cases such references
. have been far too general to be of value. Some arbitral
awards have distinctly contributed to international law "by
reason of their scope, their elaboration and the consciousness
with which they have examined the issues before them."® 1t
is in the interests of the continuity, development and sound
administration of international justice that it should not
leave out of account the body of precedent which is full of
instruction and authority built up by arbitral law.® while
considerations of economy in the method of pronouncements of
the Court have been advanced as an explanation for the
tendency of the Court to avoid detailed or ektensive
examination of arbitral awards, we would like to boint to the
Court's inclination to regard itself as occupying a higher

status than other tribunals, and its pronouncements as having

82 see ICJ Reports 1984, 301, para.l117. The Grisbadarma
Case concerning the delimitation of fishing grounds between
Norway and Sweden was distinguished with regard to the
doctrine of acquiescence, see ibid., 309, para.l146. The
Arbitral Award Case was also distinguished, see ibid., 309-10,
para.l1l47.

8 gee H. Lauterpacht, Development, 18.

8 see ibid., 17-8. For the role of the Permanent Court
of Arbitration as well as the Permanent Court of International
Justice and the 1International Court of Justice in the
development of international law, see J.E.S. Fawcett, "The
Development of International Law", 46 IA (1970), 131-4
(hereinafter "Fawcett").
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a special character vis-a-vis those of such tribunals, as
another reason or explanation for its relative unwillingness
to refer as frequently to arbitral decisions as it does to its
own judgments and opinions. Whatever the reasons of the
Court, the result is that the full potential of Article
38(1) (d) is yet to be fully and beneficially exploited as far
as arbitral decisions are concerned.

Besides arbitral tribunals, states may by agreement
establish other tribunals to undertake specific or well-
defined tasks. The International Military Tribunal for the
Trial of German Major War Criminals®® provides a classic
example of such a tribunal. Though such tribunals may produce
valuable pronouncements on delicate issues and thus contribute
in some way to the development of international law, their
ability to do this must necessarily depénd on their standing,
the calibre of the jurists who serve on them, the conditions
under which they carry out their tasks and the procedures they
employ. It has been observed that the judgment of the

military tribunal for the trial of German major war criminals

8 See 1International Military Tribunal (Nurembergq),
Judgment and Sentences, reprinted in "Judicial Decisions", 41
AJIL (1947), 172. See also V.V. Pustagarov, "The Nuremberg
Case and the Development of International Law", SYIL (1986),
144; H.-H. Jescheck, "Nuremberg Trials", in instalment 4,
EPIL, ed. R. Bernhardt (1982), 50-7: Q. Wright, "Legal
Positivism and the Nuremberg Judgment", 42 AJIL (1948), 405-
14; id., "The Law of the Nuremberg Trial", 41 AJIL (1947),
38-72; E. Schwelb, "Crimes Against Humanity", 23 BYIL (1946),
178-226; G.A. Finch, "The Nuremberg Trial and International
Law", 41 AJIL (1947), 20-37; F.B. Schick, "The Nuremberg
Trial and the International Law of the Future", ibid., 770-94.
In connection with the punishment of war criminals see
generally, A.N. Sack, "Punishment of War Criminals and the
Defence of Superior Order", 60 LOR (1944), 63-8.
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contains some important findings on issues of law.%

(d) Decisions_of Municipal Tribunals?®
Article 38(1)(d), which refers simply to "judicial

decisions", does not appear to restrict the power of the Court
to apply such judicial decisions "as subsidiary means for
determination of rules of law" to decisions of the Court and
other international tribunals alone. Consequently, the Court
is at 1liberty to apply decisions of municipal courts and
tribunals in this way also. It has in practice been most
reluctant to refer to the decisions of municipal courts and
tribunals, even when they have been cited by parties and in
spite of general agreement in 1legal circles that such

88

decisions do have evidential value. However, municipal

courts and tribunals seldom have to decide questions involving

8 A municipal decision may provide

international law issues.
a statement of evidence of what the court concerned considers
to be a rule of international law. The weight to be accorded

such a statement must surely depend on the availability of

8 see Brownlie, Principles, 24. For the contribution of
international administrative tribunals to the development of
international administrative law, see Greig, International
Law, 36-7.

87 see generally, H. Lauterpacht, "Decisions of Municipal
Courts as a Source of International Law", 10 BYIL (1929), 65-
95.

8 see McNair, International Justice, 12-3. Cf. Hambro,
"Reasons", 213.

8 with the exception of prize courts, dealing with the
legality of the seizure of ships and cargoes in time of war.
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other evidence corroborating the existence of the rule of law
in question.

In the Chorzow Factory Case (Jurisdiction),?® a bare

reference was made to the jurisprudence of municipal courts.

In the Lotus case’ both the Court itself and the parties

before it referred to a number of municipal decisions on the
question of criminal jurisdiction in cases of collision on the
high seas. As this jurisprudence was divided, the Court
concluded that it was hardly possible to see in i£ ‘any
indication of the existence of a restrictive rule of
international law.%? The judgment of an English court in the

Franconia Case (Regina v. Keyn (1897) L.R. 2 Ex.Div. 63) was

examined. It was said that the conception of international
law upon which the majority of the judges may have proceeded
was peculiar to English jurisprudence, not generally accepfedr
even in common law countries, and’abandoned in more recent
English decisions.

In the Personal Work of Employers Case, reference was
made to municipal jurisprudence on the constitutionality of
legislation.®® In its application of the rule as to the
exhaustion of local remedies in the Panevezys-Saldutiskis
Railways Case (Preliminary Objections) the Court examined the

Jeglinas Case in some detail. This case, which had been

9 gSee PCIJ Series A, No.9, 31.
91 see ibid., No.10, 1.

92 gee ibid., No.10, 26-30.

9 See PCIJ Series B, No.1ll, 20.
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decided by a Lithuanian court, had been referred to as an
element of the issues before the Court. The Court held that
no call for the decisions of a Lithuanian court existed to
relieve against the application of the rule.? Similar
reference was made in the Chorzow Factory Case (Jurisdiction)
to the decision of a Polish court at Katowice.?

The Court may have to examine the decisions of the courts
of a state if called upon to apply the judicial decisions of
that state. 1In the Serbian and Brazilian lLoans Cases, the
Permanent Court referred to the doctrine and jurisprudence of
French courts.%

Municipal decisions may also serve as evidence of the
practice of the state of the forum, being evidence of

7

international custom.? They are used more frequently in

-

individual and dissenting opinions.®® In the Lotus case,

Judge Moore sounded the note of caution that international
tribunals

are not to treat the judgments of the court of one state
on questions of international law as binding on other
states but while giving to such judgments the weight due
to judicial expressions of a view taken in a particular
country ought to follow them as authority only so far as

9% sSee PCIJ Series A/B, No.76, 19-21.

% See PCIJ Series A, No.17, 33-4. 1In the Fisheries Case,
Norwegian decisions were quoted by the Court in order to prove
Norwegian conceptions. See Hambro, "Reasons", 213, n.10. Cf.
id., "Address to the American Society of International Law",
62 ASILP, (1968) 267 at 271.

9% see PCIJ Series A, No.20, 47, and No.21, 124-5.
97 see H. Lauterpacht, Development, 20.

% See Hudson, The Permanent Court, 615.
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they” are found to be in harmony with international
law.

What the foregoing examination of the Court's attitude to
municipal decisions suggests is that though the Court seldom
refers to such decisions they have some value. For instance,
if the municipal jurisprudence cited in the Lotus Case was
found to be sufficiently uniform, the Court might have been
willing to consider what value to attribute to it. By
providing evidence of the practice of the state of the forum
and of the rules of international law in the states in which
they are rendered, municipal decisions do perhaps indirectly
contribute to the course of international law and justice.
They have also contributed perhaps directly, to the
development of international law. It was Chief Justice
Marshall of the United States Supreme Court who, in 1812, laid
down what came to be accepted as the classic statement on the
immunity of ships belonging to a foreign sovereign from the
jurisdiction of the territorial state.'®

In fact virtually the whole of the law of sovereign
immunity which is regarded as a doctrine of international law
has evolved through national jurisprudence; and it is in the
nature of that claim that cases concerning immunity from local
jurisdiction have by and large been dealt with by municipal
courts. Our understanding of international law in this area

has been developed through municipal court decisions which

9 See PCIJ Series A, No.10, 74.

0 see The Schooner Exchange v. McFaddon, 11 US (7
Cranch), 116.
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have in turn been supplemented by municipal legislation.
Boundary disputes between various states of the union
have made it possible for the Federal Supreme Court to apply
and develop the relevant principles of international law.'"!
In maritime law in general and prize law in particular the
contribution of English courts has received recognition and
acknowledgement. In addition, municipal decisions constitute
a valuable source for materials on recognition of
belligerency, of governments and of state succession,
sovereign immunity, diplomatic immunity, extradition, war
crimes, belligerent occupation and the concept of state of
war.'” ywhile widespread state practice indicative of a view
of a rule of law contrary to that contained in a municipal
decision will undoubtedly minimise the importance of such a
decision, where evidence in favour of a rule is uncertain, or
existing authority scanty, municipal decisions may be of

immense value.'%

(e) Reasons for Observance of Judicial Precedent
The above survey of the practice of the Court with regard
to Article 59 has established, first, that the Court has not

involved itself with the difference in approach of the common

101 gee Greig, International law, 38; Brownlie,
Principles, 24-5. Also see K.H. Kaikobad, "The Shatt-al-Arab
River Boundary: A Legal Reappraisal", 56 BYIL (1985), 49 at
73-6; McNair, International Justice, 15.

12 gee Brownlie, Principles, 24.

103 gee Greig, International Law, 39.
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and civil law jurisdictions to the doctrine of stare decisis;
second, that in theory it has in its pronouncements bearing
directly on Article 59, scrupulously observed the injunction
laid down therein; and third, that in practice, for reasons
of continuity and consistency of jurisprudence, it cites its
previous judgments and opinions in spite of the express
prohibition thereof contained in Article 59.

Adherence to judicial precedents makes for certainty,
stability and wuniformity, all of which are essential
reQuirements for the sound administration of Jjustice.'%
Observance of judicial precedent is consonant with the need to
avoid any semblance of abuse or excess of judicial discretion,
a point which assumes added significance in the international
sphere.'®  Judicial decisions constitute a repository of
legal experience which it is not only convenient to fQIIOW'buﬁ
also to which it is politic to have recourse for guidance and
instruction.'  The tendency to recognise that judicial
decisions have some value as precedents is a natural one for
all tribunals which can develop independently of the need for
artificial doctrines of the binding force of precedents or

107

difficult theories of judicial 1legislation. Similarly,

104 gee Hudson, The_ Permanent Court, 613, as well as
President Winiarski's remarks referred to above, 55, n.60.

15 gee to the same effect, H. Lauterpacht, Development,
14.

106 gsee ibid.; id., "Schools of Thought", 52-3.

97 see Rosenne, Law and Practice, 612; H. Lauterpacht,
"Schools of Thought", 52-3; J.B. Moore, "The Organisation of
the Permanent Court of International Justice", 22 CLR (1921),
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judges are naturally reluctant, in the absence of compelling
reasons to the contrary, to admit that they have been wrong in
the past. As an illustration, Lauterpacht cites the example
of the way in which English Chancellors administering the
original elastic rules of equity, regularly learned to
recognise the authority of case law with a rigidity frequently
surpassing that of the common law whose conservatism they set
themselves to combat.'® Judicial precedents are followed
everywhere because of their intrinsic merit. They influence
judges in future cases with materially similar facts because
they contain what the Court had previously held to be good

09 Judicial decisions are therefore treated with

law.'
respect in view of their persuasive authority.'” A further
reason for the observance of judicial precedent‘ig,the absence
of a code of a generally recognised system of law and the lack
of opportunities for authoritative and impartial statements of
the law.'"

While the Court will not depart from "the established

1112

jurisprudence”, "the long-established jurisprudence' or

510 (hereinafter "Organisation").

1% see H. Lauterpacht, Development, 14.

09 gee ibid., 14-5.

"0 gee ibid., 18; McNair, International Justice, 12;
Rosenne, Law and Practice, 614.

M gee H. Lauterpacht, Development, 14.

12 gee ICJ Reports 1961, 32, 34.
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"firmly established rule"'™ without good reason, it is not
always possible or even desirable to follow precedent
mechanically. However, if the Court deems it proper to
overturn the consistency, continuity and uniformity of
precedent or jurisprudence it is bound to adduce reasons in
explanation thereof, thus the process of distinguishing is
sometimes employed to set aside a holding or dictum which the
Court is unable to follow. Where the previous practice has
not been sufficiently uniform and the precedents therefore
vary, as for example on such questions as the admissibility of
recourse to preparatory work in the interpretation of treaties
or the restrictive interpretation of 1limitations of state
sovereignty, the Court has tended to rely on one set of
precedents to the exclusion of the rest'™ without feeling
bound to explain the choice thus made. The Court has largely
adopted the substance of judicial precedent and yet managed,
through the technique of distinguishing, to retain the
flexibility necessary to enable it to modify previous
positions it has perceived to be untenable. In consequence
the Court has observed the letter if not the spirit of Article
59 of its Statute. If Yiewed from this perspective it will be
crystal clear that the mandatory language of that Article is

not without import.'"

3 see ibid. 1986, 632, para.l147.

"4 see to the same effect, H. Lauterpacht, Development,
18-19, 121ff and 300ff and the authorities therein cited.

5 see ibid., 19.
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(f) State Practice and Judicial Precedent

So far we have observed that the Court's application of
international jurisprudence has served to expand the scope of
its judgments to third parties, which, on account of Article
34(1), invariably means third states. Article 38(1l) (b) and
(c) require the Court to apply international custom as
evidence of a general practice accepted as law and the general
principles of law recognised by civilised nations in deciding
disputes submitted to it.

The fact that judicial decisions assume the character of
precedents with persuasive authority finds some support in
state practice. This méy sometimes be apparent in the
correspondence between states with regard to arbitral awards
and judicial decisions. A case in point és the concluding
passage of the letter addressed on 26 February 1923 by Mr.
Charles Evans Hughes, the United States Secretary of State, to
the Norwegian Minister at Washington, concerning the award

given in the Norwegian Shipowners Case, in which the United

States government, having regard to certain alleged
shortcomings of the award, declared that "the award cannot be
deemed by that government to possess an authoritative
character as a precedent".'®

In 1929 the British government, 1in accepting the
jurisdiction of the Court under the "optional clause" of the

Statute, said that in comparison with codification "the method

-

116 see ibid., 22, n.74. See also Haque Court Reports,
2nd ser., 82.
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of building up a body of law by a series of legal decisions,
a method which produced the English common law, may be the
more suitable for at any rate some important branches of the
Law of Nations".'"

In cases before the Court, states frequently refer to
judicial and arbitral decisions.'® 1Indeed, such decisions

are cited by states much more often than by the Court. In the

Lotus case,'"” the Court had to distinguish the Costa Rica

Packet case'?® to which one of the parties had referred. 1In

the same case national decisions concerning the jurisdiction
of flag states were cited by both parties (see above, ).

In the Peace Treaties Cases the Court distinguished the
Eastern Carelia Case, on which the states concerned sought to
rest their challenge to the Court's jurisdiction. Similarly,
the Court had to distinguish the Aerial Incident Case from two
later cases, namely the Barcelona Traction Case (Preliminary

Objections) , % and the Temple Case (Preliminary

"7 see Great Britain, Parliamentary Papers, Misc. No.12,

Memorandum on the Signature by His Majesty's Government in the

United Kingdom of the Optional Clause of the Statute of the
Permanent Court of International Justice, Cmnd. 3452 (1929),

8. See Lissitzyn, 12-3.

"8 see Vvirally, 151; Rosenne, Law and Practice, 611-4;
Greig, International law, 32-3.

19 see pCIJ Series A, No.10, 26.

120 gee Moore, International Arbitrations, 5:4948, and
Martens, Nouveau Receuil Général, 2nd Ser., 23:808.

121 gee ICT Reports 1964, 6.
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Objections).'” Perhaps more important for our purposes is
the fact that in the Aerial Incident Case, the substantive
rules upon which Israel relied were supported in its pleadings
"by a wealth of authority drawn particularly from previous
decisions of the court".!?

In the Nottebohm Case (Second Phase)'® the portion of

the Liechtenstein pleadings relating to the obligations of the
belligerent concerning the treatment of the person and
property of nationals of a neutral state, abounded in
illustrations from international jurisprudence.'® 1In the
Barcelona Traction Case (Merits) the Court dismissed summarily
an attempt by the parties to rely on general arbitral
jurisprudence and explained that since in most cases the
decisions cited rested upon the terms of instruments
"establishing the Jjurisdiction of the tribunal or Claims
Commission and determining what rights might enjoy protection,
they could not give rise to generalisation going beyond the
special circumstances of each case. Nor would the Court
accept other cases allowing or disallowing claims by way of
accessionc as directly relevant to the case before it. The
Court also distinguished the case actually being heard from

the Nottebohm Case (Second Phase) by saying that "given both

12 gee ibid. 1961, 17, 25, 28. See also ibid. 1954, 29-
32.

13 gee ICJ Reports 1959, 127. See also Greig,
International law, 33.

12 gee ICJ Reports 1955, 4.
'35 gee Greig, International Law, 32-3.
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the legal and factual aspects of protection in the present
case there can be no analogy with the issues raised or the
decision given in that case".'?

In Pakistani Prisoners of War Case (Interim Measures),
India cited the Monetary Gold Case precedent in relation to
the absence from the proceedings of Bangladesh.'? The Gulf
of Maine Case also provides an excellent illustration of
reliance by the @parties on Jjudicial and arbitral
precedents. %

The preceding examination of state practice clearly shows
that, like the Court, states have perhaps for diverse reasons
relied on the reasoning and pronouncements of the Court in
previous judgments and opinions. It does not appear that
states do so for continuity or consistency of jurisprudence.
It would seem that the primary though by no means exclusive

reason for which states tend to rely on earlier cases is that

of self-interest. A state will therefore not hesitate to

126 see ICI Reports 1970, 42. See also ibid. 1982, 43-4,
paras.36-7; 46-7, para.44; 57, para.66; 62-3, para.76; 75-6,
para.100. '

27  gsee J.B. Elkind, Non-Appearance Before the
International Court of Justice; Functional and Comparative
Analysis (Dordrecht, Boston, Lancaster: Martinus Nijhoff
Publishers, 1984), 64-5 (hereinafter "Non-Appearance'"). In
1990, a chamber of the Court had to distinguish the Monetary
Gold Case on which the applicant state sought to rely. See
Land Island and Maritime Frontier Dispute El
Salvador/Honduras), Application to Intervene, Judgment, ICJ
Reports 1990, 92, at 107, para.34; 114-6, paras.52-6; 122,

para.73 (hereinafter "Nicaraguan Intervention Case").

282 gee ICJ__Reports 1984, 295, paras.99-100; 298,
para.108; 302, para.123; 308-9, paras.143; 144; 146; 309-10,
paras.147, 149. In this connection see also, ibid. 1985, 32,
para.31; 38, para.44; 46, para.59.
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invoke a reasoning or observation in a former judgment or
opinion, if this will help its case. Where a state which is
a party to a case before the Court considers that insistence
on the plain meaning of Article 59 of the Statute will be to
its benefit, it will often take that course of action.
Nowhere is the ambivalent attitude of states to the rule laid
down in Article 59 more manifest than in their approach to the
issue of discretionary intervention.'” Who can blame them?
If the Court has largely adopted the substance of judicial
precedent, thereby rendering its behaviour in given situations
more predictable, states are fully entitled to take advantage
thereof. Besides, through the Statute, states have directed
the Court to apply judicial decisions as subsidiary means for
determining rules of law subject to Article 59.'3

The value of judicial decisions as precedents probably
explains why jurists attach greatAimportance in their writings
to statements of law which emanate from the Court, and the
crucial role of international jurisprudence in resolving legal
issues. As O'Connell has observed, the practising
‘international lawyer "selects as his sharpest and most valued
tool the judicial decisions which will support his case".'

State practice with regard to judicial precedent has

1% see ICJ Reports 1984, 14-5, paras.20, 22; 17-8,
para.26. Cf. ibid. 1981, 8-9, para.13; 11, para.l6.

130 gee statute, Article 38(1)(d).

31 see D.P. O'Connell, International ILaw (London:
Stevens & Sons, 1965), 30 (hereinafter "O'Connell"). See
also, Nawaz, 538-40; H. Lauterpacht, Development, 58;
Lissitzyn, 11-3.
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largely been influenced, if not guided, by the practice of the
Court itself. Such state practice has also been suggestive of
what might be called double standards. The position of Malta
in the 1981 and 1984 cases in which it was involved provides
an example of this.% sSuch ambivalence is also implicit in
the Libyan argument opposing the Italian application for
permission to intervene in the case between Libya and Malta.
States have thus tended to observe precedent when it suits
them to do so, otherwise they have insisted on the ordinary
meaning of Article 59. However, on balance the former

3 In sum it

attitude seems to predominate over the latter.'
may be concluded that like the Court, states have also largely

adopted the essence of judicial precedent.

4. Article 38(1) (d) of the Statute

So far we have considered some of the elements which
compose a judgment of the Court, and noted that irrespective

of the rule contained in Article 59, the res judicata effect

132 ye are of the opinion that Malta could justify its
shift of position in 1984 on the grounds that the rejection by
the Court of its position regarding the meaning of Article 59
of the Statute in 1981 amounted to a correction of that
position by the Court which, according to the principle jura
novit curiae is supposed to know the law and also possess a
superior understanding of the law by virtue of the proprio
motu principle. (Concerning the 1latter principle, see
Higgins, "The Court and South West Africa", 582. For a
discussion of the former, see below, 96, n.191.) As happened
in 1984, both Malta and Libya found themselves on the same
side as the Court as far as the meaning of Article 59 of the
Statute was concerned.

133 see the position of the United States with respect to
Article 59 in the Aerial Incident Case, ICJ Reports 1959, 127.
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of the judgment refers only to the operative provisions of the
judgment which are binding in that case only and on the
parties alone. The reasoning embodied in the judgment and the
relevant individual and dissenting opinions pass into the
Court's jurisprudence on which it relies for guidance and
instruction, among other things, and the persuasive authority
which it may invoke when deciding future cases. The Statute
sanctions such use of Jjurisprudence subject to certain
conditions, probably designed to restrict the effect of the
judgment to the parties to the case and the case alone. 1In
reality, the Court has not felt inhibited by such limitations
from applying judicial decisions as a source of law. In
consequence, it cannot be maintained that third parties are

immune from the impact of the judgments of the Court.

(a) Background'*

Article 38(1]) in part authorises the Court to apply
"subject to Article 59 judicial decisions ... as subsidiary
means for determination of rules of law". This provision is
identical to the corresponding provision in Article 38(4) of

the Statute of the Permanent Court.'®® It seems that the

13 see generally, Kearney, 610-4.

35 Article 38 of the present Statute, like many others,
was taken over almost in toto from Article 38 of the Statute
of the Permanent Court, which stemmed from an article embodied
in the Descamps proposal, which directed the judge to apply in
the solution of international disputes among others
"international jurisprudence as a means for the application
and development of law". See PCIJ, Advisory Committee of

Jurists, Procés-Verbaux of the Proceedings of the Advisory
Committee of Jurists, The Hague, 1920, 307 (hereinafter
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main objection to the draft of this article as proposed by
Baron Descamps was that it permitted too wide a latitude to
the Court. The relevant paragraph of the revised text
submitted by Elihu Root required the Court to apply within the
limits of its jurisdiction, among others "the authority of
judicial decisions ... as means for the application and
development of law".'® This draft was accepted with minor
alterations as a basis for consideration by the drafting
committee' whose text of the Court's statute was submitted
to the Committee of Jurists. Thé—pertinent paragraph in the
Root proposal which had become Article 31 instructed the Court

within the limits of its jurisdiction to apply, inter alia,

"rules of law derived from judicial decisions ...""8

In the discussion of the Article, a proposal by Descamps
for the addition of the words "as subsidiary means for the
determination of rules of 1law" to that paragraph was
adopted.’™ sSo was a proposal by Lord Phillimore for the

¢ 140

deletion of the clause "rules of law derived from'".

The provision became Article 35 of the text adopted on

"Procés-Verbaux").

136 gee ibid., 344.

37 see ibid., 336-8. During the discussion of the Root
draft an amended text was presented by M. Ricci Bussati, the
main effect of which was to emphasise that judicial decisions
and legal writings were not sources of law, ibid., 351.

138 see ibid., 567.

139 see ibid., 584, 620.

%0 gee ibid.
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first reading'' and adopted without further change in the
final reading.'%?

The report to the Council of the League which accompanied
the draft prepared by M. De Lapradelle said among other things
that there was no question of giving such an unrestricted
field to the decision of the Court as contained in Article 7
on an International Prize Court. The relevant provision of
the Article in the report enjoined the Court to apply
"judicial decisions ... as subsidiary means of détermining the
rules of law".'4

The Council of the League at its meeting in Brussels on
27 October 1920 considered and accepted the draft Statute but
proposed certain amendments. The only amendment in respect of
Article 35 was to make its operation subject to Article 57
bis. This article was one of the Council's amendments to the
Statute and provided that "the decision of the Court has no
binding force except between the parties and in respect of
that particular case".'* This addition was based upon the
report submitted by the French member Léon Bourgeois as a
direct expression of a rule contained by implication in

Article 61 of the draft regarding the binding effect of a

%l see ibid., 665-6.
142 gee ibid., 680.

43 gee ibid.

% see Documents Concerning the Action taken by the
Leagque of Nations under Article 14 of the Covenant and the
Adoption by the Assembly of the Statute of the Permanent

Court, Geneva, 1921, 58-9 (hereinafter "League of Nations,
Documents").
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decision upon states which exercise the right of
intervention.'®

The most important statement in the report of the Sub-
Committee said:

An Argentinian Amendment proposed a new text of this

Article intended among other things to limit the power of

the Court to attribute the character of precedent to

judicial decisions. The Sub-Committee has not adopted
this amendment. On the contrary, it considered that it
would be one of the Court's most important tasks to
contribute through its jurisprudence to the development
of international law.'
Article 35 became Article 38 in the draft Statute annexed to
the Sub-Committee report and its wording is that of the
Statute as finally adopted by the League Assembly 13 December,
1920.

Chapter 7 of the Dumbarton Oaks Proposals recommended the
establishment of an international court of justice whose
statute should be either the Statute of the Permanent Court
with any desirable modifications, or a new statute based upon
that of the Permanent Court.' No changes 1in respect of
Article 38 were proposed in the comments submitted by states
regarding amendments to the Statute of the Permanent Court as
part of the preparatory work for the San Francisco conference.

The informal Inter-Allied Committee commented that "the

law to be applied by the Court is set out in Article 38 of the

145 gee ibid., 50.
%6 gee ibid., 211.
47 gee Documents of the United Nations Conference on

International Organisation San _Francisco 1945, Vol.14
Committee of Jurists, London, 1945, 499 (hereinafter "UNCIO").
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Statute and although the wording of this provision is open to
criticism it has worked well in practice and its retention is
recommended" . 48

The changes contained in a Cuban proposal included a very
substantial modification of the fourth paragraph which read
"the rules of international law for the establishment of which
judicial decisions of an international order ... shall
serve" 149

The Washington Committee of Jurists, whose task was to
propose a draft statute for submission to the San Francisco
conference, merely revised the internal enumeration of Article
38 and commented that the Article had given rise to more
controversies in doctrine than in practice.'®

The Chilean proposal that the first paragraph of Article
38 be amended to read "the court whose mission is to decide in
accordance with international 1law such disputes as are
submitted to it shall apply""' was adopted by Committee 1 of
Commission IV on Judicial Organisation. This is the source of
the addition of the introductory clause which opens the first
paragraph of Article 38 of the present Statute.

There is nothing in the drafting history of Article 38 to

support the view that with the exception of the fourth

péragraph, the hierarchical principle was intended by the

148 gsee ibid., 45.

149 gee ibid.

150 see ibid., 127.
151 see UNCIO, Vol.13, 453.
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framers of the Statute to operate with respect to that
Article. In fact it is probably truer to conclude from the
deletion of such words or expressions as "in the under-
mentioned order"'® "in the order following"'”® from earlier
formulations of the Article, that this principle was rejected
out of hand. Had such phrases been retained in the final
version of Article 38, the freedom of the Court to declare and

a."% By

develop the law would have been severely curtaile
directing the Court to decide disputes “in accordance with
international law and by providing some indication of the law
to be applied by the Court, Article 38 has endowed the Court
with the desired legal and judicial character which sets it
apart from its forerunners.'

The use of the word "civilized" in Article 38(1) (c) is
unfortunate’® and inappropriate as it appears to imply a
value judgment. Since Article 9 speaks of "the main forms of
civilization" and the "principal legal systems" it is doubtful
whether well-defined criteria exist for determining "civilized

nations". While it might have been quite in keeping with the

mood and psychology of the times to use the term "civilized"

%2 In both the Descamps and Root draft of the Article.

153 In the Drafting Committee's version of Article 31.

13 see to the same effect, Kearney, 614, 697, 707.

%5 see ibid., 615. See also, A.P. Fachiri, The Permanent
Court of International Justice, 2nd ed. (London: oxford

University Press, Humphrey Milford, 1932), 101 (hereinafter
"Fachiri"). '

156 see Rosenne, Law _and Practice, 608.
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when the Statutes of both Courts were being drafted, one
wonders whether its continued retention in the present Statute
reflects the real state of affairs. Furthermore, as the
states which framed the Statute were all considered to be
civilized, one finds the necessity for the use of the word
puzzling. 1In any case, can it not be safely assumed that all
states which accede to the Statute of the Court are adjudged
to be civilized in the pertinent sense in which that word is
uéed in the Statute? It is even debatable to suggest that
today those states which have not acceded to the Statute are
not civilized. For these reasons, among others, it is
respectfully submitted that the retention of‘ the word
civilized in Article 38(1) (c) has outlived its usefulness.
Rosenne has observed that the use of the word civilized in
that paragraph is in the view of most persons "superogatory as
well as meaningless".'

Article 38(1) (c) was inserted into the Statute to prevent
the situation from arising in which the Court would be
compelled to throw out a case because it has no law available

on which to decide it. This situation, commonly referred to

in the legal 1literature as non liquet,™ was one of the

157 See Rosenne, The World Court, 113. Cf. Singh, 46,
144.

158 see generally H. Lauterpacht, The Function of Iaw in
the International Community (Oxford: Clarendon Press, 1933),
51-84 (hereinafter "Function"); id., "Some Observations on
the Prohibition of 'Non Liquet' and the Completeness of the
Law", in Symbolae Verzijl (The Hague: Martinus Nijhoff
Publishers, 1958), 196-221; J. Stone, "Non Liquet and the
Function of Law in the International Community", 35 BYIL
(1959), 124-61.
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serious problems which dominated the deliberations of the
Committee of Jurists responsible for preparing a plan for the
establishment of a Permanent Court.'®

The fact that there has never been a case in which
Article 38 has been a key issue before the Court serves to
underscore the veracity of the assertion that it has proved
satisfactory in practice notwithstanding the doctrinal

160

problems which it might have caused. Its practical

success is further underlined by the fact that it is
frequently taken over into international arbitration
agreements.™ It has also been regarded as a successful
accomplishment of the codification of the sources of law.'?
Article 10 of the Model Rules of the ILC on arbitration
procedure proposed making it a general feature of the law of

arbitral procedure. '

9 See Kearney, 611-2; also, Rosenne, Law and Practice,

605.

160 gee Rosenne, law and Practice, 604, 605; also see
M.O. Hudson, International Tribunals, Studies in the
Administration of International Law and Organisations, No.2
(Washington: Carnegie Endowment for International Peace,
1944), 19, 254.

161 see Rosenne, Law and Practice, 604.

122 see UN, Survey of International Law _in Relation to the
Work of the International ILaw Commission, Memorandum of the

Secretary-General of the United Nations, New York, 1949,
Document A/CN.4/1/Rev.1l, 22; Rosenne, Law and Practice, 604.

1% see ibid. Rosenne also points to the sparsity of
direct jurisprudence on the article as an indication of its
satisfactory operation in practice, ibid., 605. See PCIJ
Series A, No.20-1, 20 and ICJ Reports 1960, 37. In addition
to these the article has also been mentioned in passing in a
few recent cases. See, for instance, ibid. 1982, 37, para.23;
ibid. 1984, 290-1, paras.83-4.
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(b) Judicial Decisions as a Source of Law

The meaning of the term "source" is a matter which has
aroused some controversy. In common law,.the term is used in
a number of senses. When we speak of a formal source we are
referring to the law-creating process, or the acts or facts by
which a material source is clothed with legal wvalidity and
obligatory force. A material source alludes to that source
from which the substance of the law is derived, or the content
of the 1law.' As Kearney has rightly observed the
distinction between formal and material is not an easy one to
make.'®® Historical sources are those sources which the law
itself acknowledges. The Roman legal system affords a very
good example of this type of source. Last but not least by a
literal source we mean the place where the law is found. An
Act of Parliament- provides an example of literal source.'®

Given that these diverse meanings render the concept of
source in both municipal and international law confusing, it
is no wonder that some theorists of international law, notably
P.E. Corbett, have advocated its abandonment from the

67

terminology of international law.' The term may however be

164 sSee to the same effect, Nawaz, 526. Also, G.
Fitzmaurice, "Some Problems Regarding the Formal Sources of
International Law", in Symbolae Verzijl (The Hague: Martinus
Nijhoff Publishers, 1958), 153, 154 (hereinafter "Some
Problems"); Kearney, 697.

165 see ibid., 617.
166 gee Nawaz, 526.

67 See P.E. Corbett, "The Consent of States and the
Sources of the Law of Nations", 6 BYIL (1925), 20.
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retained if we make sure how it is intended to be used. For
example, we have been admonished not to use it in relation to
the question why international law is in general binding.'¢®
It has been suggested that the term source be replaced by the
term "evidence", since the evidence of international law is
the documents proving the consent of a state to its rules. As
consent is the essential basis of international law, it is to
those documents that prove consent that one must look in an
enquiry about sources of international 1law. It has been
argued that the term "evidence" is better suited to the
international legal system which is an aggregate of rules

169 Nawaz points to

governing interstate relations.
Sorensen's definition of sources of international law as
"those things which indicate the actual or concrete content of
this system" which he calls "this functional meaning of the
term source" as lending support to the proposition that it be
discarded in favour of the term evidence.

It is significant that the word source is conspicuously
absent from the provisions of Article 38 and also that they
are not explained in unqualified terms. It does not therefore
seem that the enumeration contained in Article 38 is meant to

70

be or indeed is exhaustive.' On the assumption that the

consequence of the amendment to Article 38 of the Statute of

¥ see €. Parry, The Sources and Evidences of
International Law (Manchester: Manchester University Press,
1965), 4 (hereinafter "Parry"). See also O'Connell, 9.
69 gee Nawaz, 527.
70 gee to the same effect, Nawaz, 527-8.
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the Permanent Court is to declare that the four enumerated
sources of law are intended as "an authentic emanation of the
various components of existing law to be applied by the
Court", Kelsen objects to the four categories as being
exclusive or normative.'”! Kearney comments that "presumably
Kelsen is using the term 'authentic' in the same sense as 'the
authentic interpretation' of German law, an interpretation
that is as binding and of the same quality as the 1legal
instrument which is being interpreted.'??
Fitzmaurice has observed that:
Article 38 ... is not technically an abstract statement
of what the sources of international law are, but a
standing directive to the Court (analogous to any
corresponding provision of a compromis in a particular
case) as to what it is to apply in deciding cases brought
before it. Insofar as Article 38 does purport to contain
or reflect an abstract statement of the sources of
international law it is defective because (a) it does not
distinguish between the formal and material sources; (b)
it establishes no system of priorities, except on one
point or inferentially and then not in all respects the
right one, and (c) the formal sources of international
law, while covered by it, are imperfectly or
inappropriately stated.'”
If we agree with Fitzmaurice that Article 38 is a
standing directive to the Court, then its significance must
necessarily lie in its value as a tool rather than its quality

as a doctrinal exposition. While the absence of a rigid

7 See H. Kelsen, The lLaw_of the United Nations: A

Critical Analysis of Its Fundamental Problems, 4th impression,
bound in supplement (London: Stevens & Sons, published under

the auspices of the London Institute of World Affairs, 1964),
531-4 (hereinafter "Kelsen"); see also Kearney, 654.

72 gee ibid.

'3 See Fitzmaurice, "Some Problems", 176.
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- classification with respect to the first three paragraphs of
the article as we have already seen affords the Court ample
latitude to declare and develop the 1law, the 1lack of
distinction between material and formal sources of law
enhances the flexibility available to the Court in carrying
out its functions. It must be pointed out that this so-called
defect has not prevented the decisions of the Court, as well
as those of other tribunals, from performing their legitimate
role in the development of international 1law and
jurisprudence. To this extent, these so-called defects may
after all prove to be the strength of the article.'”™

In spite of the difficulties regarding the use of the
word "sources" in legal terminology, Article 38 has not
infrequently been regarded as 1listing the sources of
international law.' .In fact, the Court itself has referred
to "the legal sources specified in Article 38(1)...". ' 1In

the Gulf of Maine Case a chamber of the Court, in order to

ascertain the principles and rules of international law which
in general govern the subject of maritime delimitation, had to
refer to
conventions, (Article 38, para.l(a)) and international
custom (para.l(b)), to the definition of which judicial

decisions (para.l1(d)) either of the Court or of
arbitration tribunals have already made a substantial

7% gsee Kearney, 697.
' see Rosenne, Law and Practice, 604, n.2.

76 gee ICJ Reports 1982, 37, para.23; ibid. 1986, 575,
para.42.
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contribution. '’

It is clear that the Court considers judicial decisions
as a source of law though it has never expressly indicated the
nature or the kind of source it is. We have seen'” how the
Court, in spite of the emphatic language of Article 59 which
seeks to limit the formal authority of the decision to the
case in which it is rendered and to the narrow circle of
parties thereto, has, subject to the overriding principle of

res judicata, reconsidered the substance of the 1law as

contained in an earlier decision and also regularly cited
previous decisions and opinions. It has also been pointed
out' that the ratio decidendi of the Court's judgment and
opinions as opposed to its dispositif greatly enrich the
general corpus of international law. It is for this reason
that one encounters references to '"well established
principles", '8 "firmly established rule",'® "the
established jurisprudence"'® or "the 1long established
jurisprudence" in the Court's judgments and advisory opinions.
The practice of the Court leads one to conclude that it
regards judicial decisions as the source of law. State

practice largely influenced or determined by that of the

77 see ibid. 1984, 290-1, para.83.

178 gee above, 50-6.

7 gee above, 37-9.

80 gee ibid. 1985, 40, para.47.
8! see ibid. 1986, 632, para.l147.
82 gee ibid. 1961, 32, 34.
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Court, though not usually entirely consistent, tends to
confirm the view that states do consider judicial decisions aé
a source of law.

Juristic opinion on the answer to the question whether
judicial decisions, especially those of the International
Court, constitute a source of law as far as can be discerned
from the legal literature, is by no means unanimous. There
is, however, little doubt that many distinguished theorists of
international law look upon judicial decisions as a source of
law. 83
The view that judicial decisions constitute a source of
international law is also contained in Article 24 of the
Statute of the ILC which imposes on that body the duty to
consider ways and means for making the evidence of customary
international law more readily available, by reference to
"documents concerning state practice and of the decisions of
national and international <courts on questions of
international law". The ILC went on record as saying that
"such decisions, particularly those by international courts,
may formulate énd apply principles and rules of customary

international law", as particulars of the evidence of which it

mentioned:

18 gee Kearney, 697-8; H. Lauterpacht, Development, 21.
See also Nawaz, 528-9. For a very cautious and hesitant, if
practically identical view, see S. Rosenne, The International
Court of Justice (Leiden: A.W. Sijthoff, 1957), 425
(hereinafter "The ICJ"); id., The World Court, 113-4; id.,
Law_and Practice, 611-2. See also Higgins, "The Court and
South West Africa", 591; Jhabvala, "Scope of Individual
Opinions", 52.
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(a) Texts of international instruments;

(b) Decisions of international courts;

(c) Decisions of national courts;

(d) National legislation;

(e) Diplomatic correspondence;

(f) Opinions of national legal advisers (with reserve); ahd
(g) Practice of international organisations.'®

The ILC therefore recognises judicial decisions as evidence of
international law.

To the reasons already adduced in explanation of the
Court's reluctance to rely on the decisions of other
tribunals,'™ we would 1like to add, and this may be
especially valid in the early years of the Permanent Court,
the fact that the Court would have had to rely on the
jurisﬁrudence of other tribunals as the cornerstone of its own
jurisprudence, had it cultivated habits in its formative years
of invoking the decisions of such tribunals which may not have
shared its judicial character. While this may not be totally
undesirable it is debatable whether given the relative
sparsity of general arbitral jurisprudence, let alone its non-
judicial character, such jurisprudence would have been an
appropriate launching pad for the take-off of the kind of

system of international adjudication for which both the

Permanent Court and the International Court were created. In

18 gee UN, GAOR, Supp. No.12, A/316. See also Nawaz,
529.

185 see above, 59.
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fairness to the International Court, however, it should be
said that the attitude it adopted towards international

arbitral jurisprudence exemplified by its summary dismissal of

general arbitral jurisprudence in the Barcelona Traction Case
(Merits), appears to have been somewhat modified in recent
times. This change in the Court's attitude regarding arbitral
jurisprudence is evidenced by frequent references to the
Franco-British Arbitration of June 1977 in subsequent
continental shelf delimitation cases which have come before
it. Moreover, in theory at least, it does not seem that the
Court has ascribed a secondary role to such jurisprudence.
Some indication of this comes out very clearly in the Court's
reference to Article 38 of the Statute in the Gulf of Maine
Case.

It has also been pointed out that the Court never cites
decisions of municipal courts. It regards such decisions as
being in a category different from those of other
tribunals.'® It has been suggested that the decisions of
municipal courts which are organs of the state, when vested
with authority and uniformity, may be regarded as expressing
the opinio juris of that state. When a series of concordant
and authoritative decisions of municipal courts cover a point
of international law, such decisions may properly be regarded
as evidence of international custom in which sense, in
addition to serving as subsidiary means for determining rules

of international 1law according to the terms of Article

18 see H. Lauterpacht, Development, 20.
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38(1) (d), they also act as evidence of a general practice
accepted as law under Article 38(1) (b).

By virtue of the rule contained in Article 59 judicial
decisions are certainly, at least in theory, not a formal
source, though they may be a material or 1literary source.
Fitzmaurice has described them as a "formally material"
source. ¥

Besides the fact that the employment of judicial
decisions as a source of law is subject to Article 59, in
relation to other the legal sources enumerated in the first
three subparagraphs of that Article, they are also it is a
subsidiary source. The meaning of the term subsidiary is not
clear. According to Hudson

It may be thought to mean that these sources are to be

subordinated to others mentioned in the Article. That

is, to be regarded only when sufficient guidance cannot
be found in international conventions, international

customs and general principles of law.

He further adds that "the French term auxiliaire seems however

to indicate that confirmation of rules found to exist may be
sought by referring to jurisprudence".wal'

It has been argued that state practice which is
responsible for the creation of new rules and clarification of

existing rules of international law, is the primary means for

87 see Fitzmaurice, "Some Problems", 172-3. Fitzmaurice
explains that "judicial decisions are a source which tribunals
are bound to take into account, even if they are not bound to
follow them... ". See also Fitzmaurice's characterization of
the decision in the Fisheries Case (ICJ Reports 1951, 116) as
a "quasi-formal" source of law. See also Kearney, 699.

188 See Hudson, The Permanent Court, 612-3.
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the determination of those rules; and that only infrequently
will tribunals be called upon to adjudicate on inter-state
disputes, so that judicial decisions are subsidiary means for
determining rules of law.'®

The part played by state practice has been expressly
acknowledged in subparagraph (b), and implicitly recogniséd in-
subparagraphs (a) and (c) of Article 38(1). It is therefore
difficult to sustain the argument that it is the primary means
for the creation of rules of international law in relation to
Article 38(1) (d), not least because it would seem to transfer
the judicial task of ascertaining the law from the Court to
states, a proposition which is both impracticable and patently
unacceptable.

Besides the standing directive given to the Court by
states through the medium of the Statute, it may be said that
the law lies in the bosom of the Court, that is, the law lies
within the judicial knowledge of the Court. 1In the Nicaraqua/

United States Case the Court explained that

The principle jure novit curia signifies that the law is
not solely dependent on the argument of the parties
before it with respect to the applicable law (Lotus Case,
PCIJ Series.A, No.10, 31) so that the absence of one
party has less impact.

It recalled its observation in the Fisheries Jurisdiction
Cases that:

The Court as an international juridical organ is deemed
to take judicial notice of international law and is
therefore required ... to consider on its own initiative
all rules of international law which may be relevant to
the settlement of the dispute, it being the duty of the

% see Greig, International law, 32.
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Court itself to ascertain, in applying the relevant law

in the given circumstances of the case, the burden of

establishing or proving rules of international law cannot

be imposed on any of the parties for the law lies within

the judicial knowledge of the Court.'®
So while the views of the parties to a case as to the law
applicable to their dispute are material, particularly when
those views are concordant,”' in the final analysis the
Court must decide as to the 1law to be appiied to the
dispute.

Many Soviet writers espouse the view that decisions of
the Court constitute a subsidiary source of international

law.' Tunkin points to the rejection of judicial precedent

by Article 59 of the Statute,’ and seeks justification for

90 gee ICJ Reports 1986, 24, para.29. Also, ibid. 1974,
9, para.l1l7, 181, para.18.

¥ see ibid. 1986, 24, para.29. See also Rosenne, Law
and Practice, 603-4 and the authorities therein cited. After
having observed in connection with the Court's judgment in the
South West Africa Cases (Second Phase) that "the proprio moto
principle 1is not a 1licence to ignore established 1legal
concepts nor to avoid issues upon which one has 1legal
jurisdiction to pronounce", Higgins remarked that "it ([the
proprio moto principle] is a principle designed to affirm the
Court's superior understanding of the law to that of the
parties before it". See Higgins, "The Court and South West
Africa", 582. See also, Jhabvala, "Scope of Individual
Opinions", 50, where he points out that judges are presumed to
have a recognised competence in international law. See
Article 2 of the Statute. See also Singh, 143.

92 For the view that the practical significance of the
label "subsidiary means" in Article 38(1)(d) is not to be
exaggerated, see Brownlie, Principles, 20.

3 see G.I. Tunkin, Theory of International Law (London:
Allen & Unwin, 1974; Cambridge, Mass.: Harvard University

Press, 1974), 182 (hereinafter "Theory"), for his view and
other Soviet citations. Cf. W.E. Butler, Soviet Law, 2nd ed.
(London: Butterworths, 1988), 51-3.

1% see Tunkin, Theory, 183.
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his position that the decisions of the Court are not part of
the process for creating and modifying norms of international
law in the argument that decisions of the Court reflect the
opinion of its members who are specialists in international

law. He declares that "this brings decisions of the Court

closer to doctrine and not without reason does the Statute of

the Court speak of judicial decisions and the teachings of
international law simultaneously".'?®

Tunkin's stance has been criticised, and rightly so, for
denying to judicial authority its due place in legal doctrine
and practice. It has been pointed out that the Court's
decisions are certainly on a different plane from juristic
opinions and that the Court is neither a mere assemblage of
highly qualified publicists nor its decisions mere expressions
of juristic writings.'%

Tunkin's view regarding judicial decisions closely
resembles the classical position of which Virally is an
exponent. To Virally the judiciél decisions mentioned in
Article 38(1) (d) refer first and foremost to the decisions of
the Court itself. He makes the point that the Court refers
constantly to its previous decisions, the illustrative value
of wﬁich, in his view, depends upon the authority of the Court

and the procedure by which they have been reached, rather than

on their binding force which is restricted to the circle of

195 see ibid. See also Nawaz, 530.
196 see ibid.
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parties and to the actual judgment or order.'”

For Virally,
judicial decisions create particular rules in a derivative
manner by imposing obligations on the parties by virtue of
superior rules. Having differentiated between the operative
part and the reasoning of the judgment, he points out that
general principles of law are, in practice, incorporated into
international 1law through judicial decisions. Unlike the
first three legal sources listed in Article 38(1), judicial
decisions are seen by Virally as not being autonomous, but
mere subsidiary means for the ascertainment of general rules
of law. In summing up his discussion of judicial decisions as.
a source of law he enters the caveat that
It must be understood that 'subsidiary' does not mean
'secondary’'. Oon the contrary, in many areas of
international law such decisions constitute the best
means of ascertainment of what the law is. Judicial...
decisions [Virally concludes] represent an integral part
of international practice in the creation of customary
rules. _
Another category of judicial decision, which also
constitutes an autonomous source of law, is that.bertaining to
jurisdictional questions, for under Article 36(6) "in the

event of a dispute as to whether the Court has jurisdiction,

the matter shall be settled by a decision of the Court". Such

- ¥ see virally, 150-1. For the view that the decisions
of the Court on procedure constitute an autonomous source of
law, see Virally, 151-2; see also Muhammad Zafrullah Khan,
"Address by the President of the International Court of
Justice at a Special Sitting of the Court held on 27 April
1972 to mark the 50th Anniversay of the Inauguration of the
International Judicial System", reprinted in 19 NILR (1972),
12; see also ICJYB 1971-2, 128-40 where the address is also
reprinted. On the Court's power to regulate its procedure,
see Articles 30 and 48 of the Statute. See also, Moore,
"Organisation", 506.
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a determination will be final and binding on the parties under
the terms of Articles 60 and 59 respectively.

De Bustamente adopts a position substantially similar to
that of Virally when he observed, in relation to the amendment
of Article 35(4) (now Article 38(1) (d)) by the Council of the
Assembly of the League which made the operation of that
article subject to the provisions of Article 37(a) (now
Article 59), that "this indicates in a rather confused manner
the difference not discussed by anyone between jurisprudence

as a source of law and the effect of res judicata".'?®

Concluding his treatment of the law applied by the Court he
wrote:

The final revision of this Article slightly diminished,
in No. 4, the obligatory force of international
jurisprudence. Its creative legal power, in the absence
of written or customary law, is limited to being an
auxiliary method for determining its rules. [He hastens
to add that] There is however no standard, outside of
jurisprudence «ss for determining what are the
principles of law recognised by civilized nations ...

(c) Limitations of Judicial Decisions as a Source of Law?®

The international judicial system suffers from a number

of severe limitations which militate against the tendency to

%8 gSee de Bustamante, 241-2.
19 gee ibid.

20 on the contrasts between national and international
judicial systems, see generally L.F. Damrosch, "Multilateral
Disputes", in The International Court of Justice at the
Crossroads, L.F. Damrosch (ed.) (Dobbs Ferry, NY:
Transnational Publishers, 1987), 376 at 378-80 (hereinafter
"Damrosch"); J.G. Merrills, International Dispute Settlement
(London: Sweet & Maxwell, 1984), 103 (hereinafter
"Merrills").
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regard judicial decisions as a source of law. The particular
reasoning and unintegrated character of the system render it
difficult, if not impossible, to regard judicial decisions as

0"  fThe view has been expressed that "it is

a source of law.?
incautious to extract general propositions from opinions and
judgments devoted to a specific problem or settlement of .
disputes entangled with the special relations of two
states".202 Another 1limitation of the international
judicial system is the lack of automatic enforcement of its
orders indicating interim measures of protection and
judgments. Under Article 94 (1) of the United Nations Charter
"each member of the United Nations undertakes to comply with
the decision of the International Court of Justice to any case
to which it is a pérty". Under paragraph 2 of the same
article
even if a party to the same case fails to perform the
obligations incumbent upon it under a judgment rendered
by the Court the other party may have recourse to the
Security Council which may, if it deems necessary, make
recommendations or decide upon measures to be taken to
give effect to the judgment.
It is clear from the provisions of the Charter that the
Security Council will not normally, on its own initiative,

take action to give effect to a judgment of the Court. It

must be approached by one of the parties to the case decided.

20! see ICT Reports 1984, 290, para.81, concerning
uniqueness of cases.

202 gee Brownlie, Principles, 21. See also Rosenne, The
World Court, 114; id., The ICJ, 495. On this uninterpreted
character of the international judicial system, see Article 9
of the Statute.
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When such an approach is made, there is no guarantee that the
Security Council resulting draft resolution would not be
subjected to the veto by a permanent member.?2%

One further limitation which is somewhat connected to the
last mentioned, pertains to the absence of compulsory
jurisdiction. The essentially voluntary character of the
system means that judicial traditions, strictly speaking,
cannot create general rules binding on all states just as
judicial precedent binds individuals in common law
jurisdictions or just as in all states those rules which are
the object of what is called "the settled jurisprudence" bind
individuals who are subject to the compulsory jurisdiction of
the courts.?%

The international judicial system has yet another
limitation which makes the proposition that judicial decisions
represent a source of law seemingly untenable. This has to do

with the relative sparsity of international litigation.2®

203 see above, 44, n.30. on the enforcement of
international judicial decisions, see generally, E.K. Nantwi,
The Enforcement of International Judicial Decisions and
Arbitral Awards in Public International law (Leiden: A.W.
Sijthoff, 1966); R.P. Anand, Studies in International
Adjudication (Delhi: Vikas Publications, 1969), 250-86
(hereinafter "Studies"); W.M. Reisman, Nullity and Revision:
The Review and Enforcement of International Judgments and
Awards (New Haven: Yale University Press, 1971) (hereinafter
"Nullity"); id., "The Enforcement of International Judgments",
ASILP (1968), 13-35.

204 gee virally, 151.

205 gee Rosenne, The World Court, 113-4; Higgins, "The
Court and South West Africa", 593; Saxena, 676; Nawaz, 532;

T.O0. Elias, Africa and the Development of International Law
(Leiden: A.W. Sijthoff, 1972), 76 (hereinafter "Africa"). See

also ICJYB 1969-70, 24.
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The aforementioned limitations notwithstanding, judicial
decisions, especially those of the International Court, have
made an invaluable contribution to the development of
international law. They constitute a "principle method by
which the law can find some concrete measure of clarification

and development".?2%

(d) Normative Impact of Judicial Decisions

So far we have examined the tendency of the International
Court to refer to its own jurisprudence and that of its
predecessor, the Permanent Court, whose lead it may be said to
be following in this regard. The effect of this tendency on
the attitude of states and the doctrinal writing of jurists
has also been clearly shown. Some judgments have also exerted
a profound and decisive influence on the codification and
progressive development of international law, through their
impact on international codifying agencies and conferences.
It is this impéct of thé jhrisprudence of the Court on the
course of international law which we propose to explore by a

brief study of some of these judgments.

206 gee the dissenting opinion of Fitzmaurice J. in the
Barcelona Traction Case (Merits), ICJ Reports 1970, 64. See
also Elias, Africa, 76, 77; S. Oda, "The Role of the
International Court of Justice" 19 IJIL (1979), 162-3
(hereinafter "Role of the Court"); Rosenne, The World Court,
128; Fawcett, 134; H. Lauterpacht, Development, 87, 190-9
passim; Greig, International Law, 34; Fitzmaurice, "Some
Problems", 170.
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(i) Corfu Channel case®”

This dispute, which gave rise to three Judgments by the

27 gee ICJT Reports 1949, 4. For references to this case
in the literature see, for example, Fawcett, 134; Rosenne,
The World Court, 121-3; J. Verzijl, The Jurisprudence of the
World Court: A Case-by-Case Commentary, Vol.2, The
International Court of Justice (1947-65) (Leiden: Institute
for International Law of the University of Utrecht, 1966), 22-
36 (hereinafter “Verzijl"); E.M. Hambro, The Case Law of
the International Court (Leiden: A.W. Sijthoff, 1952), 55, 71,
95-7, 123-5, 129-31, 161, 327, 329, 363-5, 367, 419, 421, 423
(hereinafter "Case Law"); G. Elian, The International Court
of Justice (Leiden: A.W. Sijthoff, 1971), 98-100 (hereinafter
"Elian"); I. Brownlie, "The Use of Force in Self-Defence", 37
BYIL (1961), 183 at 223, 233, 244, 250, 266 (hereinafter "Use
of Force"); Parry, 60, 149, 182; C.G. Tornaritis, "The
Review of the Role of the International Court of Justice", 24
RHD( N ’ ~ ) ) (1971), 34
(hereinafter "Tornaritis"):; G. Fitzmaurice, "The Law and
Procedure of the International Court of Justice: Treaty
Interpretation and Certain Other Treaty Points", 28 BYIL
(1951), 18-9, 21, 27 (hereinafter "28 BYIL (1951)"); id., "The
Law and Procedure of the International Court of Justice, 1951-
54: Questions of Jurisdiction, Competence and Procedure", 34
BYIL (1958), 8, 31, 81, 82, 84-5, 91, 99 (hereinafter "34 BYIL
(1958)"); id.,"The Law and Procedure of the International
Court of Justice, 1954-9: General Principles and Sources of
International Law", 35 BYIL (1959), 183, 212, 234 (hereinafter
"35 BYIL (1959)"%); id., The law and Procedure of the
International Court of Justice, Vol.2 (Cambridge: Grotius
Publications Ltd., 1986), 2:4-6, 13, 17, 19-22, 27-31, 33, 59-
60, 62, 68, 100-1, 109-11, 124, 126-31, 183 n.3, 434, 457,
504, 508 n.2, 510-1, 517, 525, 577, 582, 585-6, 614, 709 n.9,
770 n.4, 771 n.2 (hereinafter “Fitzmaurice"); Elkind, Non-
Appearance, 38-41; Merrills, 96, 103; I.F.I. Shihata, The
Power of the International Court to Determine Its Own
Jurisdiction (The Hague: Martinus Nijhoff Publishers, 1965),
56, 131, 135-6 (hereinafter "Shihata"):; J.R. D'Angelo,
"Resort to Force by States to Protect Nationals: The US Rescue
Mission to Iran and its Legality under International Law", 21
VIIL (1981), 486, 502-3 (hereinafter "D'Angelo"); H.K.
Hubbard, "Separation of Powers Within the United Nations: A
Revised Role for the International Court of Justice", 38
Stan.LR (1985), 169, 174, 180; G.F. Jones, "Termination of
Declarations wunder the Optional Clause: Military and
Paramilitary Activities in and against Nicaragua", 20 TILJ
(1985), 557, 559, n.1l1 (hereinafter "Jones"); G. Weissberg,
"The Role of the International Court of Justice in the United
Nations Systemn: The First Quarter Century", in L. Gross
(ed.), The Future of the Court 131, 132, 165-8, 172, 173
(hereinafter "Weissberg").
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Ccourt, arose out of the explosions of mines by which some
British warships suffered damage while passing through the
Corfu Channel in 1946, in a part of Albanian waters which had
previously been swept. The ships were severely damaged and
several crew members killed.

Oon the recommendation of the Security Council the United
Kingdom instituted proceedings against Albania in the
International Court on 22 May 1947. The Court rejected a
preliminary objection filed by Albania and decided that the
proceedings on the merits should continue.

The Court, in its judgment of 9 April, 1949, found
sufficient evidence to hold Albania the territorial state
responsible in law for the incident of 22 October 1946 and
under a duty of making compensation for the resulting loss and
damage. The Court also held that while the passage of British
warships through the Corfu Channel on 22 October, was not a
violation of Albanian sovereignty as it had the character of
innocent passage, the minesweeping activities of 12 and 13
November 1946 certainly had that effect, and that this
declaration by the Court constituted in itself appropriate
satisfaction.?®

The significance of this case for our enquiry;lies in the
rules applied by the Court to the right of innocent passage
through the territorial sea in general, and through straits

09

serving international navigation in particular,?® as well as

208 see ICJ Reports 1949, 36.
209 gee 0Oda, "Role of the Court", 162.
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the formulation of the law of state responsibility.?" on
the duty of the Albanian authorities to shipping in the
territorial sea in general, the Court said:

The obligations incumbent upon the Albanian authorities
consisted in notifying, for the benefit of shipping in
general, the existence of a minefield in Albanian
territorial waters and in warning the approaching British
warships of the imminent danger to which the minefield
exposed them. Such obligations are based ... on
elementary considerations of humanity, even more exacting
in peace than in war; the principle of the freedom of
maritime communication; and every State's obligation not
to allow knowingly its territory to be used for acts
contrary to the rights of other States ...2"

In reply to Albania's contention that the North Corfu
Strait did not belong to the class of international highways
through which a right of passage existed, on the grounds that
it was only of secondary importance, and not even a necessary
route between two parts of the High Seas, and that it was used
almost exclusively for local traffic to and from the ports of
Corfu and Swanda, the Court declared that the decisive
criterion was rather the geographical situation of the Strait
as connecting two parts of the High Seas, and the fact that it
was being used for international navigation. The Court
concluded that having regard to these various considerations:
"the North Corfu Channel should be considered as belonging to

the class of international highways through which passage

cannot be prohibited by a coastal State in time of peace."?'?

210 gee H. Lauterpacht, Development, 87ff; also Elias,
Africa, 77.

211 gee ICJ Reports 1949, 22.

212 gee ibid., 29.
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While the Court conceded Albania's right to regulate the
passage of warships through the strait, in view of the
exceptional circumstances then prevailing, it did not consider
that Albania was justified in prohibiting such passage or
213

subjecting it to the requirement of special authorisation.

The Corfu Channel Case was the first of a series of cases

in which the Court was to discuss matters concerning the law
of the sea. The rules applied by the Court to the regime of
the straits used for international navigation and the innocent
passage of warships, engaged the attention of the ILC to which
the General Assembly of the United Nations had assigned the
task of the codification of the Law of the Sea. On the basis
of the work of the ILC it was possible for the 1958 Geneva
Conference on the Law of the Sea to lay down general rulés
governing the right of innocent passage through the
territorial sea and through straits serving international
navigation.?"

The rules governing the regime of the Straits used for
international navigation and the innocent passage of warships,
embodied in the 1958 Geneva Convention on the Territorial Sea

and the Contiguous Zone were incorporated into the 1982 United

Nations Convention on the Law of the Sea.?"” Article 24 of

213 gee ibid., 29-32.

214 gsee Rosenne, The World Court, 127-8; id., The ICJ,

495,

215 See UN, The Law of the Sea: Official Text of the
United Nations Convention on the Law of the Sea with Annexes
and Index (New York, 1983), Articles 17, 19, 24, 45; the
Convention is also reprinted in e.g. Brownlie, Basic
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the Convention reflects the Court's ruling in the Corfu
Channel Case concerning the obligations incumbent upon the
Albanian authorities to notify, for the benefit of shipping in
general, the existence of a minefield and to warn the
approaching British warships of the danger to which the
minefield exposed them. Article 24 is also consistent with
the Court's ruling that Albania was not justified in
prohibiting the passage of ships through the North Corfu
Strait, or subjecting such passage to special authorisation.
It will be noticed that the references in the Convention to
"straits used for international navigation" and "between a
part of the high seas" are identical to the criteria relied on
by the Court to describe the North Corfu Channel "as belonging
to the class of international highways through which passage
cannot be prohibited by a coastal state in time of peace".?!

In formulating the law of state responsibility, the Court
considered it as clear that the mere fact that the explosions
which had caused damage, injury and death to British warships
and naval personnel were caused by a minefield in Albanian
territorial waters could not justify the imputation to that
government of the knowledge of the fact that the mines were
being 1laid. The Court conceded that a state in whose
territorial waters a breach of international law occurred
could not evade a request to render an explanation just by

claiming ignorance of the act constituting the said breach and

Documents, 85-203; Millar, Treaties, 145-74.
216 gee above, 105.
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its authors. 1In the view of the Court, the state concerned
may be under a limited obligation to prove the use it has made
of the means of information and enquiry at its disposal.?"
The Court qualified the liability of the state concerned
by observing that the mere fact of control exercised by a
state over its territorial waters could not constitﬁte an -
adequate basis for concluding that it necessarily knew, or
should have known, of any unlawful act committed therein, nor
yet that it necessarily knew, or ought to have known, the
authors.?® The court thought that this qualification of the
liability was in turn also limited by the consideration that
the injured state should be permitted a more liberal recourse
to inferences of fact and circumstantial or indirect
evidence.?” Thus, in the Corfu Channel cCase judgment the
Court had through a shrewd mixture of "judicial restraint and
economy of expression" formulated a balanced law of state
responsibility and thereby made a useful contribution to
international law. The Court has been criticized for not
indicating the source of the law it applied in this case in
relation to state responsibility, especially its failure to

cite any provisions of the UN Charter.??

217 see ICJ Reports 1949, 18.

218 gee ibid. Cf. the Court's observations in the
Nicaragua/United States Case (Merits), ICJ Reports 1986, 84,
para.l1l55 and 86, para.l60.

219 see ICJ Reports 1949, 18.

220 gee D'Angelo, 501-3; Lissitzyn, 26-7.
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(ii) Fisheries case?®'

The judgment delivered by the Court in this case ended a
long controversy between the United Kingdom and Norway which
had aroused considerable interest in other maritime states.
In 1935 Norway enacted a decree by which it reserved certain
fishing grounds situated off its northern coast for the
exclusive use of its own fishermen. The question at issue was
whether this decree, which laid down a method for drawing the
baselines from which the width of the Norwegian territorial
waters had to be calculated, was valid international law.
This question was rendered particularly delicate by the
intricacies of the Norwegian coastal zone, with its many
fjords, bays, islands, islets and reefs. In its judgment of
18 December 1951, the Court found that, contrary to the
submissions of the United Kingdom, neither the method nor the
actual baselines stipulated by the 1935 decree were contrary

to international law.

21 gee ICJ Reports 1951, 116. For references to this
case in the literature, see for example: Fawcett, 134; Oda,
"Role of the Court", 160, 162-3; Rosenne, The World Court,
126-8; id., "On the Non-Use of the Advisory Competence of the
International Court of Justice", 39 BYIL, (1963), 1 at 30
(hereinafter '"Non-Use"); Nawaz, 532-4; J.G. Starke,
"International Legal Notes: The Locus Standi of a Third State
to Intervene in Contentious Proceedings before the ICJ", 58
ALJ, (1984) 356 (hereinafter "Locus Standi"); Verzijl, 100-
16; Hambro, Case_Law, 73-81, 345; Elian, 100-1; Tornaritis,
34; Merrills, 94, 104-5; Fitzmaurice, 86, 138-84, 197,
199-259, 436, n.5, 505, n.5, 506, n.4, 579-80, 538 n.4; id.,
"The Law and Procedure of the International Court of Justice
1951-54: Points of Substantive Law, Part I", 31 BYIL (1954),
1, 8-47, 70 (hereinafter "31 BYIL (1954)"):; id., 35 BYIL,
183, 235; F. Vallat, "The Function of the International Court
of Justice in the World Community", 2 GJICL (1972), 55-6;
Weissberg, 173, 189.
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The Court's decision in this case in effect created a new
rule of international law for the delimitation of maritime
frontiers in parts of the world where unusual geographical and
economic factors are present. 1In addition to the effect of
the decision on the thinking of foreign offices throughout the
world, the applicable principles for the delimitation of the .
territorial sea expounded by the courts also influenced the
ILc?? to which the General Assémbly of the United Nations
had entrusted the first phase of the task of codifying the Law
of the Sea in 1950. The problem of formulating general rules
from the specific principles and rules applied in the

Fisheries Case as well as those applied earlier in the Corfu

channel Case (Merits)??® relating to the right of innocent
passage through the territorial sea in general and through
straits used for international navigation in particular, was
addressed by the ILC with political guidance from the General
Assembly of the United Nations and individual governments.?%*

The rules of general application thus formulated were
approved on the political 1level?® by the first United
Nations Conference on the Law of the Sea in Geneva in 1958.

The Convention on the Territorial Sea and the Contiguous Zone

adopted by that conference assimilated the straight baselines

22 gee H. Lauterpacht, Development, 197.

23 gee above, 106-7.
24 see Rosenne, The World Court, 128; id., The ICJ, 495.

2% gee Rosenne, The World Court, 128.
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d.2% The same rule was eventually incorporated in

metho
paragraphs 1 and 5 of the United Nations Convention on the Law
of the Sea of 1982.%

The similarity of the language used by the Convention to
describe economic interest with that used in the judgment is
particularly striking. Article 15 of the Convention.-
concerning delimitation of the territorial sea between
opposite or adjacent states, which prohibits either of two
states with opposite or adjacent coasts in the absence of
agreement to the contrary, from extending their territorial
sea beyond the median line every point of which is equidistant
from the nearest points on the baseline on which the breadth
of territorial seas of each state is measured, also contains
a proviso that it does not apply where it is necessary by
reason of historic title or other special circumstances to
delimit the territorial sea of the two states in a way which
is at variance therewith.??®

The effect produced by the decision in the Fisheries Case
on the subsequent course of the development of international

law relating to the matters discussed in the judgment bears

out the normative value of judicial decisions.

26 gee Article 4 of the Law of the Sea Convention (1958)
in Brownlie, Basic Documents, 87-8.

227 gee Brownlie, Basic Documents, 145.
28 gee ibid., 147-8.
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(iii) The North Sea Cases®”

These cases concerned the delimitation of the continental
shelf of the North Sea as between Denmark and the Federal
Republic of Germany, and as between the Netherlands and the
Federal Republic, and were submitted to the Court by special
agreement. The parties asked the Court to _state the
principles and rules of international law applicable, and
undertook thereafter to carry out the delimitations on that
basis. By an Order of 26 April 1968 the Court, having found
Denmark and the Netherlands to be in the same interest, joined
the proceedings in the two cases. In its judgment, delivered
on 20 February 1969, the Court found that the boundary lines
in question were to be drawn by agreement between the parties
and in accordance with equitable principles in such a way as
to leave to each party those areas of the continental shelf

which constituted the natural prolongation of its land

29 gee ICJ Reports 1969, 3. For references to this case
in the literature, see for example: D.N. Hutchinson, "The
Concept of Natural Prolongation in the Jurisprudence
Concerning Delimitation of Continental Shelf Areas", 55 BYIL
(1984) 133; id., "The Seaward Limit to Continental Shelf
Jurisdiction in Customary International Law", 56 BYIL (1985)
115-62; Oda, "Role of the Court", 160, 162-4; Rosenne, The
World Court, 158-9; id., Procedure, 36, 38, 39, 47, 201-6
passim; Nawaz, 535-8; Elian, 128-30; Hussain, 62, 164-72;
189-90; 203, 275 n.104, 295 nn.l and 2, 296 n.27; Angelo
Davi!, L'Intervento davanti alla Corte Internazionale di
Guistizia (Naples: Casa Editrice Jovene, 1984), 17
(hereinafter "Davi"); Kearney, 655-61; Merrills, 108. See
also, A.W. Rovine, "The National Interest and the World
Court", in L. Gross (ed.), Future of the Court, 313, 318, 324;
P.C. Szasz, "Enhancing the Advisory Competence of the World
Court", in L. Gross (ed.), Future of the Court. 499 at 515
n.100 (hereinafter "Szasz"):; A.0. Adede, "Toward the
Formulation of the Rule of Delimitation of Sea Boundaries
between States with Adjacent or Opposite Coastlines", 19 VJIL
(1978-9), 207 at 315, 216, 234-5, 253.
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territory under the sea, and it indicated certain factors to
be taken into consideration for that purpose. The Court
rejected the contention that the delimitations in question had
to be carried out in accordance with the principle of
equidistance as defined in the 1958 Geneva Convention on the
Continental Shelf. The Court took account of the fact that
the Federal Republic had not ratified that Convention, aﬁd
held that the equidistance principle was not inherent in the
basic concept of continental shelf rights, and that this
.principle was not a rule of customary international law.

It has been observed that

It is the elucidation of the limits of the continental

shelf and the role of equity in delimitation of lateral

boundaries in contemporary international law that make

(this] decision one of the landmarks in international

jurisprudence.?°

Nawaz further points out that the 200 metre isobath
criterion laid down by the 1958 Geneva Continental Shelf
Convention alongside exploitability, received from the
judgment a jolt probably never witnessed in the history of

31 The reverberations of the judgment

international 1law.
were echoed at the Third United Nations Conference on the Law
of the Sea in the emphasis which many states placed on the
importance of geological and geomorphological factors
underlining the theory of natural prolongation. The decision,

not surprisingly, brought about a change in the definition of

the continental shelf as embodied in the 1958 Geneva

30 gee Nawaz, 536.
&1 gee ibid., 537.
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Convention on the Continental Shelf and the 1982 Convention on
the Law of the Sea.??

Once again, we witness the impact of a decision of the
Court on the codification and progressive development of the
law of the sea. In subsequent continental shelf cases the
Court has made remarks acknowledging the contribution of its -
jurisprudence in the North Sea Cases to the development of the
principles and rules governing the delimitation of the
continental shelf.?3

The 1969 judgment demonstrates the unique value of the
International Court in both evidencing lex 1lata and

4

influencing lex ferenda.®* This case, in which the parties

sought a declaratory judgment from the Court, also served as
a mode for seising the Court which was adopted in subsequent

cases of a similar nature.?®®

5. Conclusion

Whatever the weaknesses of judicial legislation, the fact

52 gee Articles 76(1) and 83(1) of the 1982 UN Convention
on the Law of the Sea in Brownlie, Basic Documents, 177, 181.

&3 gee for example, ICJ Reports 1982, 46, para.32; 47,
para.45; 92, para.l132; ibid. 1984, 293, para.91; 293-4,
para.93; 294, para.95; 299-300, para.112; 324, para.187; 339,
para.230.

B4 gee to the same effect, Nawaz, 538.

35 gsee H. Mosler, "The Area of Justiciability: Some
Cases of Agreed Delimitation in the Submissions of Disputes to
the International Court of Justice", in Essays in
International ILaw in Honour of Judge Manfred Lachs, J.
Makarczyk (ed.), (The Hague: Martinus Nijhoff Publishers,
1984), 407-21 passim (hereinafter "The lLachs Collection").
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that the Court employs it as a means of laying down the law
for parties other than those to the immediate dispute and for
future cases 1is indisputable. A unique characteristic of
judicial decisions as a legal source, which has very often
been overlooked, relates to the fact that, in the final
analysis, it serves as a catalyst to development of.
international 1law and its influence permeates the other
principal autonomous legal sources specified in Article 38(1).
Judicial decisions, whether they are to do with the
interpretation of treaties, the ascertainment or affirmation
of rules of international customary law or the application of
‘general principles of law, will usually be considered by the
Court as representing the best and most authoritative evidence
of international law. In view of the all-pervading influence
of judicial decisions on the other legal sources, the idea
that they constitute merely a subsidiary source of law seems
very hard to sustain.

In the 1light of the foregoing considerations the
conclusion seems inescapable that as far as the development of
international law goes, neither Article 38(1) (d) nor Article
59, each by itself or operating in conjunction with one
another, can adequately safeguard third parties from the
effect of judgments and opinions of the Court. The formal
protection which the said provisions are intended to provide
is without any practical value. In fact it has been argued,
perhaps rightly, that the somewhat wide provision of Article

59 may be explained by the possibility that the framers of the
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Statute of the Permanent Court in 1920 did not appreciate all
the possibilities in the direction of the development of
international law of the activity of the Court about to be
established.?* It is instructive to note that in
recognition of the inadequacy of the protection of the
interests of third parties provided by Articles 38(1) (d) and’
59, the Statute makes specific provision for the safeguarding
237

of such interests through the institution of intervention,

to the study of which we shall turn in the next chapter.

36 gee H. Lauterpacht, Development, 8.
37 see Articles 62 and 63 of the Statute.
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CHAPTER TWO
SPECTIFIC PROTECTION FOR THIRD PARTIES

DISCRETIONARY INTERVENTION'

1. Introduction

The statutory provisions on intervention may be regarded -
as specific guarantees for safeguarding the rights and
interests of third states. Unlike the provision contained in
Article 59 of the Statute, their effect is neither general nor
automatic. They must be specifically invoked. They are
granted subject to certain conditions and under different
circumstances. Under Article 62 of the Statute, a state which
considers that it has a legal interest which may be affected
by the decision in a pending litigation may submit a request
to the Court to be permitted to intervene in the case. The
Court decides whether to grant or refuse such a request. For
this reason, this form of intervention has been called
discretionary intervention, or intervention by leave of the
Court.?

Under Article 63 of the Statute, any state which is party
to a convention whose construction is in question in a pending

litigation has the right to intervene in the case. If it

1 see qenefally, Davi, 17-50, 146-226, 227-262.

2 cf. Schwarzenberger, who has described intervention
under Article 62 as "legal interest intervention". See G.
Schwarzenberger, International law as Applied by International
Courts and Tribunals, Vol.4, International Judicial Law
(London: Stevens and Sond Ltd., 1986), 399 (hereinafter "4
Schwarzenberger") .
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exercises this right, it is bound by the interpretation of the
Convention given in the judgment. This kind of intervention
has been referred to as intervention as of right.3 The
subject matter with which the former is concerned is general
in character, while that of the latter is special or
particular. The possibility, scope and legal effects of third. -
party intervention in pending primary proceedings are
circumscribed by the consensual nature of the 3judicial
settlement of international disputes.*

In this chapter we are concerned mainly with the former
type of intervention, that is intervention under Article 62 as
a specific guarantee for the protection of the rights or legal
interests of third states. We shall analyse the attitude of
the Court towards this remedy as reflected in its application
or interpretation of the conditions stipulated by the Statute
to govern its operation in its rules and its jurisprudence and
its approach to the resolution of related controversial
issues. A possible method for resolving such matters will be
suggested. It is hoped that this discussion will serve to
shed some light on the role which states, whether they are
invoking or opposing intervention, and theorists of
interhational law consider that this procedural remedy should
play in international adjudication. This will involve, among

other things, a brief review of the genesis of discretionary

3 cf. Schwarzenberger who has characterized this as
"construction of treaty intervention". See ibid.

4 see ibid.
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intervention, the conflicting policies associated with its
exercise, the conditions governing its operation, as well as
a consideration of the role of the Court and the parties

concerned.

2. Preliminary Remarks

(a) Definition

The institution of intervention is a procedural legal
device known and accommodated by the principal legal systems
of the world, ancient and modern. It has existed as a
legitimate means, indeed an appropriate remedy, which has
afforded third parties, extraneous to a pending legal dispute
already commenced by the original parties, the opportunity to
participate in the proceedings so as to defend their legal
rights or interests which may otherwise be affected by the

course of the proceedings.5

> See the dissenting opinion of V-P. Sette-Camara in the
Italian Intervention Case, ICJ Reports 1984, 3 at 72, para.2;
88, para.85; 124, para.l6 (Ago J dissenting). See also
separate opinion of Oda J. in the Case Concerning the

Continental Shelf (Tunisia/Libyan Arab Jamahiriya: Application
by Malta for Permission to Intervene), Judgment of 14 April

1981 (hereinafter "Maltese Intervention Case"), 3 at 25,
para.5. See further, Chinkin, 523; Starke, "Locus Standi",
356. It must be emphasised that in this study we are merely
concerned with intervention in the World Court and that the
term 'intervention' is used to refer to a device of legal
procedure and has nothing whatsoever to do with the other
senses in which that term is often employed. It should
therefore be distinguished from, for example, intervention as
used in Article 2(7) of the Charter of the United Nations and
military intervention. For a discussion of the use of
intervention in these and other senses, see for example, W.E.
Hall, A _Treatise on International Law, 9th ed. (Oxford: Peane
Higgins, 1924), 337-50; L.F.L. Oppenheim, International Law,
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Similarly, the procedural faculty of intervention is
known and recognised as an institution by means of which a
third state may take part in litigation already set in motion
at the instance of two or more states for the protection or

safequarding of its own rights or interests.®

(b) Obijectives

The significance of intervention lies in the fact that,
by avoiding circuity of actions or multiplicity of decisions
in the same case, it is useful in promoting economy of
litigation. It achieves this by providing a means whereby
several courses of action concerning the same set of rights or
litigation may be dealt with and disposed of through a single
proceeding, thereby simplifying the work of the Court and
helping to bring about judicial economy. Thus, intervention
prevents the same or substantially the same.questions or
issues being tried more than once with different results and
the consequent loss of prestige, credibility or weakening of

moral authority which this might entail for the Court. In

8th ed., Vol.1l "Peace", ed. Hersch Lauterpacht (London: New
York/Toronto: Longmans, Green & Co., 1955), 304-320
(hereinafter "Oppenheim"); J.L. Brierly, The Law of Nations:
An Introduction to the International lLaw of Peace, 5th ed.
(New York: Ooxford University Press, 1955), 308-15; W.
Simons, The Evolution of International Public law in Europe
Since Grotius (New Haven: Yale University Press, 1931), 72 at
84-95; Hambro, Case law, 410-21; P.B. Potter, "L'Intervention
en Droit International Modern", 32 ADIRC (1930), II, 611.

6 See V.S. Mani, International Adjudication: Procedural
Aspects (The Hague: Martinus Nijhoff Publishers, 1980), 248

(hereinafter "Mani").
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short,’ intervention ensures that the purpose of the general
principle of litigation, namely that all necessary and proper
parties but no others should be before the Court to enable the
effectual and complete determination of the issues arising in
the proceedings, is not defeated.®

Intervention may also enable a state to secure what has
been called "procedural economy of means" by relieving it of
the burden of subsequent direct 1litigation against the

 fThis may not only prove convenient but

principal parties.
it will also save time and costs.'®
Furthermore, in an increasingly interdependent world, we

cannot pretend that litigation between two or more states may

7 This is probably more important in the municipal than
in the international sphere because of the lack of compulsory
jurisdiction in the latter.

8 see sir Jack Jacob (ed.), The Supreme Court Practice
1985, Vol.2 (London: Sweet & Maxwell Ltd.) Order 15, Rule 6,
section 7, 180-1 (hereinafter "Supreme Court Practice"). See
also, P. Langan & D.G. Lawrence, Civil Procedure (London:
Sweet & Maxwell, 1976), 130ff (hereinafter "Langan &
Lawrence"); D.N. Barnard, The Civil Court in Action (London:
Butterworths, 1977), 120ff (hereinafter “"Barnard") ;
Halsbury's Laws of England, Vol.37, 4th ed., Editor-in-Chief
Lord Hailsham of St. Marylebone (London: Butterworths, 1982),
159ff, para.215 (hereinafter "Halsbury's"):; Paul Bastid,
"L'intervention devant les Juridictions Internationales", 36
RPP (1929), 100 (hereinafter "Bastid"); Mani, 249; Damrosch,
387-8. See also the dissenting opinion of Oda J. in the
Italian Intervention Case, ICJ Reports 1984, 92-3, paras.6, 7;
98, para.l18.

9 see the Italian Intervention Case, ibid., 26, para.42,
and the dissenting opinion of Schwebel J., 134, para.l0.

¥ see Langan & Lawrence, 131-2; Barnard, 120; Supreme
Court Practice, Order 16, Rule 6, 238. It is important not to
overstress this point.
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not raise issues of international 1law affecting other
states."

Though the decision of an international tribunal may be
final and binding on the parties to the litigation, it may
also amount to "a considered and authoritative pronouncement"
concerning all rights and duties of the type in the instant

2 In the circumstances a third state concerned with a

case.
conflict situation of a similar nature will be better off
participating in the pending proceedings than by commencing
fresh proceedings after their termination, by which time the
outcome of the principal proceedings will have created an
authoritative, non-binding precedent which may prejudice its
own claims juridically. In this sense intervention may enable
a third state to avoid the creation of a judicial precedent

which will be likely to put its claims in jeopardy.®

By providing another means of seising the Court,

" See H.E. Richards, "The Jurisdiction of the Permanent
Court of International Justice", in 2 BYIL (1921-2), 4; Mani,
249. See also T.O. Elias, The International Court of Justice
and Some Contemporary Problems: Essays on International Law
(The Hague/Boston/London: Martinus Nijhoff Publishers, 1983),
91, (hereinafter "The ICJ"); id., "The Limits of the Right of
Intervention in a Case before the International Court of
Justice", in Mosler Collection, 159 at 165 (hereinafter "The
Limits").

2 see Mani, 249; chinkin, 502, 529; G.P. McGinley,
"Intervention in the International Court: The Libya/Malta
Continental Shelf cCase", 34 ICLO (1985), 671 at 689ff
(hereinafter "McGinley"); the dissenting opinion of Jennings
J. in the Italian Intervention Case, ICJ Reports 1984, 157,
para.27.

3 see the separate opinion of Mbaye J. in Italian
Intervention Case, ICJ Reports 1984, 47. See also Bastid,
100-1; Mani, 249.
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intervention performs a procedural function. 1In this way it
may open up a side door towards wider use of the Court for the
settlement of disputes.! It does not appear that the hope
that intervention would encourage states to make greater use
of the Court has been realised.®

Intervention also affords states the opportuhity to
contribute to the development of international law by the
International Court which is "an authoritative source for the
progressive development of international law".'
Intervention may also make it possible for the Court to be

supplied with full or additional information concerning the

dispute submitted to it."

(c) How does one account for the Slow Acceptance _of
Intervention by the International Judicial System?

Notwithstanding the foregoing merits of intervention,

which had first evolved in diverse municipal legal systems,

% see Moore, "Organisation" 507; Mani, 249. See also the
separate opinion of Mbaye J., ICJ Reports 1984, 41.

15> see Mani, ibid.

16 see Jhabvala, "Scope of Individual Opinions", 52. See
also for example, the observations of Mr. Balfour in League of
Nations, Documents, 38; Moore J. in Acts and Documents
concerning the Organisation of the Court, PCIJ Series D, No.2,
91; the separate opinion of de Aréchaga J.A. in the Italian
Intervention Case, ICJ Reports 1984, 62, para.22. See further
J.T. Miller Jr., "Intervention in Proceedings before the
International Court of Justice", in Future of the Court, 550
at 556 (hereinafter "Miller").

7 see Chinkin, 500-1; see also the Italian Intervention
Case, ICJ Reports 1984, 25, and the separate opinion of Mbaye
J., 43.

123



the international judicial system has, for a variety of
reasons, been very slow in adopting this procedural remedy,
especially that form of it for which Article 62 of the Statute

8 First, in view of the interdependence of

provides.!
international relations, events which end up in international
litigation will necessarily impinge upon the legal interests
of states in various ways. Should an unrestrained right of
intervention be allowed nearly every third state would be able
to identify some interest, whether it concerns the
construction of a convention or the interpretation of the
principles and rules of international law. Any state which
perceives its legal interest to be threatened by the course of
a litigation between other states will be induced by the
principles of economy and efficiency to seek to intervene in
the case.”

Secondly, in a system of international adjudication based
mainly on consent, sovereign states as parties to disputes may
usually not take kindly to intervention by a third state in

the absence of any prior agreement. Consistent with this view

it has been argued that intervention runs counter to some

¥ sSee W.M. Farag, L'Intervention Devant la Court
Permanente de Justice Internationale (Paris: Librairie
Générale de Droit International et de Jurisprudence, 1927), 9-
38 (hereinafter "Farag"). See also Mani, 249-50. See
generally, R.V. Rogers, "Intervention at Common Law", 57 LOR
(1941), 400-8; D.L. Shapiro, "Some Thoughts on Intervention
before Courts, Agencies and Arbitrators", 81 HLR (1968), 721-

72; Moore's Federal Practice: US Supreme Court Practice and
Rules, 2nd ed., Ch.24.

9 see chinkin, 500. See also Mani, 250, and the comments
of Mr. Balfour in Leaque of Nations Documents, 38 and Moore J.
in PCIJ Series D, No.2, 91.
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fundamental postulates on which the international judicial
system is based, that is the principles of reciprocity of
rights and obligations and of equality of parties before the
Court. Moreover, intervention may also serve to modify and
widen the scope of the Special Agreement concluded by the
original parties by which the original dispute was referred to.
the Court and 1lead the Court to pronounce on matters
unenvisaged by that Agreement and hitherto unknown to the
parties. In this way intervention would expand the scope and
disrupt the development of the dispute already submitted to
the Court.?

Thirdly, it has been pointed out that an international
tribunal which lacks the requisite authority to check any
abuse of its process may be unable to handle a possible deluge
of unwarranted interventions.?!

Fourthly, by enabling third states to participate in
proceedings already instituted by the original parties,
intervention may cause additional expense and necessitate the
taking of new evidence. In this connection Mani has observed
that "international adjudicative process is an expensive
exercise for the parties instituting it, and any procedure
that tends to retard the proceedings thereby hampering

expeditious disposal of the dispute is generally discouraged

20 gee Italian Intervention Case, ICJ Reports 1984, 15,
18, paras.21, 27; 22, paras.34, 35. See also separate

opinions of Judges Morozov, ibid., 39, para.3, Singh, ibid.,
33; Mbaye, ibid., 42-3; and de Aréchaga J.A., ibid., 59-62,
paras.13-21.

21 see Mani, 250.
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in international practice".?

Fifthly, states are not ordinarily favourably disposed to
intervention on the grounds that it enables the intervenor to
enjoy an unfair advantage over the main parties to the case.
Judge Schwebel concedes that there is a measure of advantage
inherent in the capacity of intervenor. This unfair advantage
arises because by the time a third state intervenes in the
proceedings the original parties are already committed to
certain positions or lines of argument by the contents of
their pleadings which are usually well known to the intervenor
whose position they know next to nothing about.?

Finally, it has been pointed out that "the efficacy of
international law as a body of predictable and well-contoured
norms of behaviour of states is not of the same order and
character as that of a well developed municipal 1legal

system" . 2%

(d) <Types of Intervention

The procedural remedy of intervention follows various
models in different municipal legal systems. Intervention may

assume the "principal model", the "accessory model", the

2 gee jibid. See also Halsbury's, 10-2, paras.2-3, and
Supreme Court Practice, Order 1502.

3 gee ICJ Reports 1984, 14, para.19; and Maltese
Intervention Case, ICJ Reports 1981, 35 (separate opinion of
Schwebel J.).

% see Mani, 250.
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"assistance model" or the "aggressive model".®  In his
separate opinion in the Italian Intervention Case Judge Ad Hoc
de Aréchaga identified two types of intervention in municipal
law, namely, principal or competing intervention (or an
intervention ad excludendum) and supporting intervention (or
intervention ad adjuvendum). In the former the intervenor
requests the Court to reject the claims of the original
parties. Consequently, the original parties find themselves
in the position of respondants or defendants vis-a-vis the
intervenor. In the case of the 1latter the third party
intervenes to support either the plaintiff or defendant.?
It would appear that three forms of intervention were
envisaged by the framers of the Statute of the Permanent
Court, on which the Statute of the present Court is largely
based. The relevant parts of the report of the drafting group
of the Advisory Committee of Jurists, presented by Mr. de
Lapradelle, its Chairman, at the 32nd meeting, whose reading
was completed at the 34th meeting, reads as follows:
Lastly, the question of the right of intervention ... is
dealt with explicitly in this plan. There are three
possibilities. A party may wish to take sides with the
plaintiff or the defendant. A party may claim certain
exclusive rights, or a party may request that one of the

two contesting states should withdraw on the ground that
it is not the real dominus of the right which it claims.

% see for example, Chinkin, 523. See dissenting opinion
of V-P. Sette-Camara in ICJ Reports 1984, 71, para.3. See
also, G. Morelli, "Fonction et Objet de 1'Intervention dans le
Procés International", in The Lachs Collection, 404-5
(hereinafter "Morelli'). On the analysis of intervention in
municipal legal systems, see Davi, 115-45.

26 gee Italian Intervention Case, ICJ Reports 1984, 67,
68.
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In this latter case intervention tends to become
exclusion but as a rule a state is content to take joint
action with one of the parties: should this be allowed?
The Committee replies in the affirmative but on condition
that an interest of a legal nature is involved ...%
The Statute of the Court provides for two different forms
of intervention, namely discretionary intervention or
intervention by leave of the Court and intervention as of -
right.® 1In this chapter we are mainly concerned with the

former type of intervention, the origin and evolution of which

we will now briefly trace.

(e) Evolution of Article 62 of the statute®

Article 62 of the Statute of the International Court had

27 see S. 0da, "Intervention in the International Court
of Justice: Articles 62 and 63 of the Statute", in Mosler
Collection, 629 at 635 (hereinafter "Intervention"). During
an earlier discussion on intervention, Lord Phillimore, in
explaining the right of intervention as it existed in English
law, emphasised in particular the fact that in England an
intervening body could only associate itself with the
defendant. Mr. Loder explained that Dutch law admitted of
intervention both on the side of the plaintiff and of the
defendant. The President thought that the solution of the
question of intervention should be drawn from common law and
proposed a wedding based on the idea. See ibid., 633.

% see, for example, the S.S. Wimbledon Case, PCIJ Series
A, No.l, 9-13 at 12; Maltese Intervention Case, ICJ Reports
1981, 13, para.2l1. See also, Miller, 550; Chinkin; 496,
Mani, 254, 255, 258; Rosenne, Procedure, 173;
Emmanuel Decaux, "L'arret de la CIJ sur la requete a fin
d'Intervention de Malte dans 1'Affaire du Plateau Continental
entre la Tunisie et la Libye", 27 AFDI (1981), 177 at 181
(hereinafter "“Decaux")-, - . - Charles Rousseau, "Le
Réglement Arbitral et Jud101a1re et les Etats Tlers“ in
Mélanges offerts a Henri Rolin - Problemes de Droit des Gens
(Paris: Pedone, 1964) . S o 300 at
308 (hereinafter "Rousseau") ; and B. Smyrnladls,
"L'Intervention devant la Cour Internationale de Justice", 9
REDI (1953), 28 (hereinafter "Smyrniadis").

2 see generally, Davi, 105-14.
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no forerunner in state practice in 1920. It was introduced
into the draft Statute of the Permanent Court by the Advisory
Committee of Jurists during their consideration of Article 23
of the text of the draft scheme for the establishment of a
Permanent Court of International Justice prepared by its
drafting committee, concerning intervention where the
construction of a convention is in question (now Article 63 of
the Statute).3® In the course of the discussion it was
suggested that the institution of intervention be made
complete by the addition of Article 48 of a plan previously
prepared by a conference of five neutral powers, the first
paragraph of which reads as follows: "Whenever a dispute
submitted to the Court affects the interests of a third state,
the latter may intervene in the case."¥! It was also pointed
out that the interest affected must be a legitimate32 one.
The President of the Advisory Committee, Baron Descamps,
proposed the following wording:
Should a state consider that it has an interest of a
legal nature which may be affected by the decision in the
case, it may submit a request to the Court to be
permitted to intervene. It will be for the Court to

decide upon this request.3?

This formula was adopted by the Committee subject to

30 gee Maltese Intervention Case, ICJ Reports 1981, 22;
Oda, "Intervention", 631; Procés-Verbaux (1920), 561-71, 587-
94, X

31 see 0da, "Intervention", 631; Maltese Intervention
Case, ICJ Reports 1981, 22.

32 1t would appear that this term was used erroneously in
place of "legal".

33 see 0da, "Intervention", 633.
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revision and made a separate article which was inserted
immediately before the present Article 63. As Article 60 this
new provision read as follows:

Should a state consider that it has an interest of a

legal nature which may be affected by the decision in a

case it may submit a request to the Court to be permitted
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