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THESIS ABSTRACT 

In s u ra n c e  a f f e c t s  a s u b s t a n t i a l  number o f  th e  N i g e r i a n  

p o p u la t i o n  who ta k e  ou t  in s u ra n c e  cover  f o r  p r o t e c t i o n  

a g a i n s t  f o r t u i t o u s  r i s k s  or  as a form o f  f i n a n c i a l  

in ve s tm en t  and s e c u r i t y .  T h is  has le d  t o  a growing  

in su ra n c e  i n d u s t r y  in  N i g e r i a .

Over th e  y e a r s ,  a number o f  common law p r i n c i p l e s  

developed in  th e  E n g l is h  c o u r ts  have been adopted and 

a p p l ie d  by c o u r ts  in  N i g e r i a  in  th e  s e t t l e m e n t  o f  d is p u te s  

a r i s i n g  from in su rance  c o n t r a c t s .  C e r t a i n  a s p e c ts  o f  these  

p r i n c i p l e s  and in surance  p r a c t i c e  a re  in  need o f  re fo rm  as 

th e y  tend  t o  d e f e a t  the  e x p e c t a t i o n  o f  in s u ra n c e  consumers.  

As such, th e  le g a l  p r i n c i p l e s  have undergone s i g n i f i c a n t  

s t a t u t o r y  re fo rm s in  d i f f e r e n t  c o u n t r i e s  in c l u d i n g  N i g e r i a .

I t  i s  a g a i n s t  t h i s  background t h a t  th e  t h e s i s  examines  

some a s p e c ts  o f  th e  common law p r i n c i p l e s  as a p p l ie d  in  

N i g e r i a  and th e  impact which ind ig en ous  enactments  and 

r e c e n t  s t a t u t o r y  refo rms have on them. The work,  though not  

p r i m a r i l y  in ten de d  as a c o m p a ra t iv e  s tu d y ,  draws from th e  

approach t o  in su rance  re fo rm  in  o t h e r  common law 

c o u n t r i e s ,  and recommendations on f u r t h e r  re fo rm  in  N i g e r i a  

a re  made where a p p r o p r i a t e .

The t h e s i s  i s  m a in ly  d i r e c t e d  a t  th e  p r o t e c t i o n  o f  th e  

in su re d  and p o t e n t i a l  in s u re d ,  an a s p e c t  o f  what i s  o f t e n  

known as consumer p r o t e c t i o n  in  in su ra n c e  c o n t r a c t s .  Thus,  

i t  i s  those  a s pects  o f  th e  law a f f e c t i n g  t h e  in s u re d  t h a t  

a re  m a in ly  examined. These in c lu d e  th e  fo r m a t io n  and
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docum enta t ion  o f  in s u ra n c e  c o n t r a c t s ,  th e  r o l e  o f  in su ra n c e  

i n t e r m e d i a r i e s , and th e  law go ve rn in g  w a r r a n t i e s ,

c o n d i t i o n s ,  n o n - d is c lo s u r e  and m i s r e p r e s e n t a t i o n s  in

in s u ra n c e .  The work concludes w i t h  an e x a m in a t io n  o f  

j u d i c i a l  c o n t r o l  and governmental  r e g u l a t i o n  o f  in s u ra n c e .
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CHAPTER 1 

GENERAL INTRODUCTION

1.1 N i g e r i a  and th e  Common Law T r a d i t i o n

H i s t o r i c a l  a s s o c i a t i o n  between th e  g e o - p o l i t i c a l

t e r r i t o r y  now known as N i g e r i a  in  th e  West Coast  o f  A f r i c a

and th e  B r i t i s h  from t h e  e a r l y  p a r t  o f  t h e  19th  c e n t u r y

u n t i l  independence in  1960, meant t h a t  th e  N i g e r i a n  le g a l

system is  fa s h io n e d  l a r g e l y  on t h a t  o f  t h e  B r i t i s h  and

E n g l is h  law r e p r e s e n t s  a s i g n i f i c a n t  p a r t  o f  th e  law

a p p l i c a b l e  in  N i g e r i a  t i l l  th e  p r e s e n t  p e r i o d .

The c u r r e n t  enactm ent  go ve rn in g  th e  r e c e p t i o n  o f

E n g l is h  law in  N i g e r i a  i s  t h e  Law (M is c e l la n e o u s

P r o v i s i o n s )  A c t ,  Cap. 8 9 , 1 in  f o r c e  as a F e d e ra l  law

th ro u g h o u t  th e  c o u n t r y .  S e c t io n  4 5 ( 1 )  p r o v id e s  t h a t :

S u b je c t  t o  th e  p r o v i s i o n s  o f  t h i s  s e c t i o n  and 
e x c e p t  in  so f a r  as o t h e r  p r o v i s i o n  i s  made by 
any F e d e ra l  law ,  th e  common law o f  England and 
th e  d o c t r i n e s  o f  e q u i t y ,  t o g e t h e r  w i t h  th e  
s t a t u t e s  o f  g e n e ra l  a p p l i c a t i o n  t h a t  were in  
f o r c e  in  England on th e  1 s t  day o f  J a n u a ry ,  1900,  
s h a l l  be in  f o r c e  in  Lagos, and in  so f a r  as th e y  
r e l a t e  t o  any m a t t e r  w i t h i n  th e  e x c l u s i v e  
l e g i s l a t i v e  competence o f  th e  Fe de ra l  
l e g i s l a t u r e ,  s h a l l  be in  f o r c e  e ls e w h e re  in  th e  
F e d e r a t i o n .

Under s e c t i o n  4 5 ( 2 ) ,  "Such I m p e r i a l  laws s h a l l  be in  f o r c e  

so f a r  o n ly  as th e  l i m i t s  o f  t h e  lo c a l  j u r i s d i c t i o n  and 

l o c a l  c i rc u m s ta n c e s  s h a l l  p e r m i t  and s u b j e c t  t o  any F e d e ra l  

la w " .  When th e  A c t  was passed,  Lagos was a f e d e r a l  

t e r r i t o r y  f o r  which o n ly  t h e  F e d e ra l  l e g i s l a t u r e  c ou ld

1 Laws o f  N i g e r i a ,  1958.  See t h e  I n t e r p r e t a t i o n  Act  o f  
1964,  s . 28.



l e g i s l a t e .  Lagos i s  now a S t a t e  c a p a b le  o f  l e g i s l a t i n g  on 

m a t t e r s  w i t h i n  i t s  l e g i s l a t i v e  competence.

S u b je c t  t o  minor d i f f e r e n c e s  in  wording from th e  above 

A c t ,  p r i n c i p l e s  o f  common law and e q u i t y ,  and E n g l is h  

s t a t u t e s  o f  genera l  a p p l i c a t i o n  in  f o r c e  on t h e  1 s t  day o f  

J a n u a ry ,  1900, have a ls o  been re c e iv e d  by laws a p p l i c a b l e  

in  s e v e r a l  S ta t e s  in  N i g e r i a  on m a t te r s  w i t h i n  t h e i r  

l e g i s l a t i v e  competence. These laws a r e :  s e c t i o n  2 o f  the  

Law (M is c e l la n e o u s  P r o v is io n s )  Law 1973, Cap. 65 ,  o f  Lagos 

S t a t e ;  s e c t io n s  28 ,  29 and 35 o f  th e  High C our t  Law 1963,  

Cap. 49 ,  a p p l i c a b l e  in  11 S ta te s  fo rm ing  N o r th e rn  N i g e r i a ;  

and s e c t i o n  15 o f  th e  High C our t  Law 1963, Cap. 61,  

a p p l i c a b l e  in  5 S t a t e s  fo rm ing  Ea s te rn  N i g e r i a .

The o n ly  e x c e p t io n  to  th e  r e c e p t i o n  o f  E n g l is h  

s t a t u t e s  a re  the  4 S ta te s  fo rm ing  Western N i g e r i a ,  where 

th e  l e g i s l a t u r e  o f  t h a t  re g io n  enacted  as p a r t  o f  i t s  laws  

between 1958 and 1959 some p r e -1 9 0 0  E n g l is h  s t a t u t e s  in  

a r e a s  w i t h i n  i t s  l e g i s l a t i v e  competence. I t  i s  p ro v id e d  f o r  

t h a t  re g io n  in  s e c t i o n  4 o f  th e  Laws o f  England  

( A p p l i c a t i o n )  Law 1959, Cap. 60 ,  t h a t  "no Im p e r i a l  Act  

h i t h e r t o  in  f o r c e  w i t h i n  th e  Region s h a l l  have any f o r c e  or  

e f f e c t  t h e r e i n " .  However, s e c t i o n  3 o f  th e  same Law r e t a i n s  

th e  a p p l i c a t i o n  in  th e  r e g io n  o f  E n g l is h  common law and 

e q u i t y  "observed by Her M a j e s t y ’ s High C o u r t  o f  J u s t i c e  in  

Engl a n d " .

Under th e  1979 C o n s t i t u t i o n  o f  N i g e r i a ,  in su ra n c e  is  

l i s t e d  as i tem  32 in  th e  e x c l u s i v e  l e g i s l a t i v e  l i s t  and, as 

such, o n ly  th e  F e d e ra l  l e g i s l a t u r e  can make laws r e g a rd in g
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in s u ra n c e .  Such laws, once made, a p p ly  th ro u g h o u t  th e  

c o u n t r y .  Thus, in su ra n c e  s t a t u t e s  a p p l i c a b l e  in  N i g e r i a  by 

v i r t u e  o f  th e  enactment r e c e i v i n g  E n g l is h  s t a t u t e s  i n t o  

N i g e r i a ,  above, in c lu d e ;  th e  L i f e  Assurance Act  1774, th e  

F i r e s  P r e v e n t io n  ( M e t r o p o l i s )  Act  1774, th e  P o l i c i e s  o f  

Assurance Act  1867, and th e  M a r r ie d  Women’ s P r o p e r ty  Act  

1882. The f i r s t  t h r e e  Acts  have been r e -e n a c t e d  w i th  

m o d i f i c a t i o n s  in  th e  In s u ra n c e  ( S p e c ia l  P r o v i s i o n s )  Decree  

1988, and i t  cou ld  be argued t h a t  t h e  E n g l is h  s t a t u t e s  have 

ceased to  be a p p l i c a b l e  in  N i g e r i a .  T h is  is  because s e c t i o n  

4 5 ( 1 ) ,  above, r e c e iv e s  p r e -1 9 0 0  E n g l is h  s t a t u t e s  "ex c e p t  in  

so f a r  as o t h e r  p r o v is i o n  i s  made by any Fe de ra l  la w " ,  and 

s e c t i o n  4 5 ( 2 )  makes r e c e iv e d  E n g l is h  s t a t u t e s  " s u b je c t  to  

any Federa l  1 aw " .

N i g e r i a  has gone through d i f f e r e n t  phases in  her  

h i s t o r y  d u r in g  which laws have been made by th e  c o l o n i a l  

B r i t i s h  Government in  th e  form o f  " O rd in an ce s " ,  by e l e c t e d  

c i v i l i a n  l e g i s l a t u r e s  in  th e  form o f  " A c ts " ,  and by th e  

M i l i t a r y  Government in  th e  form o f  "D e c ree s " .  However, by 

s e c t i o n  1 o f  th e  A d a p ta t io n  o f  Laws ( R e - d e s i g n a t i o n  o f  

D ecrees ,  e t c . )  Order  o f  1980, any Decree passed by th e  

M i l i t a r y  Government in  f o r c e  on the  d a te  o f  th e  coming i n t o  

f o r c e  o f  th e  1979 C o n s t i t u t i o n  is  r e - d e s i g n a t e d  and 

r e f e r r e d  t o  as an A c t .  C e r t a i n  p r o v i s i o n s  o f  th e  1979 

C o n s t i t u t i o n  have now been suspended and o t h e r s  m o d i f ie d  by 

t h e  C o n s t i t u t i o n  (Suspension and M o d i f i c a t i o n )  Decree o f  

1984 and th e  C o n s t i t u t i o n  (Suspension and M o d i f i c a t i o n )  

(Amendment) Decree o f  1985 when th e  M i l i t a r y  Government
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to o k  ov e r  th e  a d m i n i s t r a t i o n  o f  N i g e r i a  in  1983. Power t o  

make Fe de ra l  laws a p p l i c a b l e  th ro u g h o u t  th e  c o u n t ry  i s  now 

v e s te d  in  th e  Armed Forces R u l in g  C o u n c i l ,  and laws a r e  

made by D ecrees.

The p r i n c i p a l  enactments  to u c h in g  upon in s u ra n c e  in  

N i g e r i a  which a r e  d iscussed in  th e  course  o f  th e  work 

in c l u d e ;  th e  Motor V e h ic l e s  ( T h i r d  P a r t y  In s u r a n c e )  Act  

1950, th e  T h i r d  P a r t i e s  ( R ig h t s  a g a i n s t  I n s u r e r s )  Act  1956,  

t h e  M ar ine  In su ra n c e  A ct  1961, t h e  In s u ra n c e  A ct  1976 

(wh ich  s t a r t e d  ou t  as a Decree )  and th e  In s u ra n c e  ( S p e c ia l  

P r o v i s i o n s )  Decree 1988.

O p in ion  i s  d i v i d e d  on whether  th e  c u t  o f f  d a te  o f  th e  

1 s t  day o f  January ,  1900, in  s e c t i o n  4 5 ( 1 ) ,  above, a p p l i e s  

t o  t h e  r e c e p t io n  o f  E n g l is h  common law and d o c t r i n e s  o f  

e q u i t y  in  N i g e r i a . 2 Moreover ,  th e  s e c t i o n  p r o v id e s  t h a t  

common law and e q u i t y  " s h a l l  be in  fo r c e "  in  N i g e r i a .  I t  i s  

u n c l e a r  whether  by t h i s ,  p r i n c i p l e s  o f  t h e  common law and 

e q u i t y  developed in  th e  c o u r ts  in  England a r e  a u t o m a t i c a l l y  

b in d in g  on th e  c o u r ts  in  N i g e r i a  so t h a t  a d e c is io n  o f  th e  

High C our t  in  England w i l l  b ind even th e  Supreme C o u r t  

which i s  th e  u l t i m a t e  a p p e l l a t e  c o u r t  in  N i g e r i a .  A ga in ,

2 See A l l o t t ,  Essays in  A f r i c a n  Law. ( 1 9 6 0 )  p . 3 0 -3 3  and 
E l i a s ,  " C o lo n ia l  C our ts  and t h e  D o c t r i n e  o f  J u d i c i a l  
P r e c e d e n t" ,  ( 1 9 5 5 )  18 M .L .R .  356 a t  pp. 3 6 8 -3 6 9 ,  f o r  
t h e  v iew t h a t  what i s  r e c e iv e d  i s  t h e  common law and 
e q u i t y  as a t  January  1, 1900. For a c o n t r a r y  v iew  see,  
P a rk ,  Sources o f  N i g e r i a n  Law. ( 1 9 6 3 )  p p . 1 9 -2 4 ;  O b i la d e ,  
The N i g e r i a n  Legal System. (1 9 7 9 )  p p . 7 0 -7 2 ;  Okonkwo, 
I n t r o d u c t i o n  t o  N ig e r ia n  Law. (1 9 8 0 )  p p . 7 - 8 .
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o p in io n  i s  d i v i d e d  on t h i s  p o i n t . 3

Whatever  th e  t h e o r e t i c a l  arguments may be, in  

p r a c t i c e ,  a l l  th e  c o u r t s  in  N i g e r i a  r e l y  h e a v i l y  on both  

p re  and p o s t  1900 E n g l is h  d e c i s i o n s  in  r e s o l v i n g  d is p u t e s  

s u r ro u n d in g  in s u ra n c e  c o n t r a c t s  (as  i s  th e  case in  a l l  

o t h e r  branches o f  th e  law )  even i f  t h e y  do n o t  say t h e  

E n g l is h  d e c is io n s  a re  b i n d i n g .  T h is  i s  r e v e a le d  in  t h e  

N i g e r i a n  case law d isc us s e d  in  th e  course  o f  th e  work .  

Thus, Holden J . ,  in  Dede v .  U n i t e d  Arab A i r l i n e s . 4 r e fu s e d  

t o  f o l l o w  t h e  d e c is io n  o f  B a i ra m ia n  J . S . C .  in  t h e  Supreme 

C o u r t  in  Sun In s u ra n c e  O f f i c e  L t d .  v .  O.iemuviwa. 5 p a r t l y  

because t h e  l a t t e r  d e c is io n  "came b e f o r e  t h e  v e ry  c l e a r  

judgment o f  t h e  C o u r t  o f  Appeal [E n g la n d ]  in  Post  O f f i c e  v .  

Norwich F i r e  I n s .  Co. L t d . ” . 6

1 .2  A B r i e f  Account o f  In s u ra n c e  in  N i g e r i a

C o l o n i a l  and t r a d i n g  a s s o c i a t i o n  w i t h  B r i t a i n  e x p l a i n  

th e  i n t r o d u c t i o n  o f  modern in s u ra n c e  i n  N i g e r i a  about  t h e  

e a r l y  p a r t  o f  th e  2 0 th  c e n t u r y .  In s u ra n c e  was in t ro d u c e d  in  

N i g e r i a  d u r i n g  t h i s  p e r io d  throug h  t h e  a ppo in tm ent  o f  

t r a d i n g  o r g a n i s a t i o n s  and c e r t a i n  i n d i v i d u a l s  a l r e a d y  w e l l  

e s t a b l i s h e d  in  Lagos as a gents  o f  B r i t i s h  owned in s u ra n c e  

companies o p e r a t i n g  in  th e  U n i te d  Kingdom. The a p p o in te d

3 I b i d . See g e n e r a l l y  A l l o t t ,  New Essays in  A f r i c a n  Law.
(1 9 7 0 )  C h a p te rs  1 -3 ;  Umoh, P re c e d e n t  in  N i g e r i a n  C o u r ts  
(1 9 8 4 )  C h a p te rs  4 and 13.

4 [ 1 9 6 9 ]  N . C . L . R .  58 a t  6 1 .

5 [ 1 9 6 5 ]  1 A l l  N .L . R .  1.

6 [ 1 9 6 7 ]  2 Q .B.  363 .  See C hapte r  8 p a r a .  8 . 5 ,  s u p ra .
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a gents  were a u th o r is e d  t o  a c c e p t  r i s k s ,  is s u e  p o l i c i e s  and 

s e t t l e  c la im s  on b e h a l f  o f  th e  f o r e i g n  p r i n c i p a l s .  I n  t i m e ,  

t h e  agents  e s t a b l i s h e d  in su ra n c e  depar tm en ts  o f  t h e i r  own 

f o r  t h i s  purpose,  and t h e  p r i n c i p a l s  s e n t  s t a f f  from t h e  

f o r e i g n  o f f i c e  t o  a s s i s t  in  th e  lo c a l  in su ra n c e  b u s i n e s s .7

T h is  p e r io d  was fo l lo w e d  by t h e  e s t a b l is h m e n t  o f  

branch o f f i c e s  in  N i g e r i a  by B r i t i s h  i n s u r e r s .  I t  i s  

r e p o r t e d  t h a t  th e  f i r s t  company t o  have a branch o f f i c e  in  

N i g e r i a  was th e  Royal Exchange Assurance in  1921. I t  

remained th e  o n ly  company t i l l  1949 when t h r e e  o t h e r  

companies e s t a b l i s h e d  o f f i c e s  in  Lagos, namely; th e  Norwich  

Union F i r e  In s u ra n c e  S o c i e t y ,  t h e  Tobacco In s u ra n c e  

Company, and th e  Legal and General Assurance Company.8

P r i o r  t o  1960, t h e r e  were no in d ig e n o u s ly  owned 

in s u ra n c e  companies o p e r a t in g  in  N i g e r i a .  W ith  p o l i t i c a l  

independence in  t h a t  y e a r ,  a number o f  in d ig en ous  companies  

began o p e r a t i n g .  P a r t i c i p a t i o n  in  in s u ra n c e  bus iness  by 

N i g e r i a n  c i t i z e n s  was g ive n  a boost  in  th e  1970*s  as p a r t  

o f  th e  governm ent ’ s d r i v e  d u r in g  t h i s  p e r io d  towards  

p l a c i n g  a re a s  o f  th e  economy in  th e  hands o f  N i g e r i a n s .  

W i th in  t h i s  p e r io d ,  th e  Government (b o th  F e d e ra l  and S t a t e )  

a c q u i r e d  s u b s t a n t i a l  shares  in  some w h o l ly  owned f o r e i g n  

in s u ra n c e  companies, and w h o l ly  owned government in su ra n c e  

companies were formed. At  p r e s e n t ,  th e  government,

7 See Cadmus, "The Role  o f  I n t e r m e d i a r i e s  in  t h e  In s u ra n c e
In d u s t r y  in  N i g e r i a " ,  ( 1 9 7 3 )  I I  U N  C onferen ce  Papers 88;  
F a rn s w o r th ,  "Some Notes on t h e  E a r l y  N i g e r i a n  In s u ra n c e  
Scene",  (1 9 7 5 )  IV  U N  Conference  Papers 203.

8 I ru k w u ,  "The Development o f  In s u ra n c e  in  N i g e r i a  from  
1 9 0 0 -1 9 7 5 " ,  (1 9 7 5 )  I  WAICA J ourna l  12.
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f o r e i g n e r s  and i n d i v i d u a l  c i t i z e n s  p a r t i c i p a t e  in  in s u ra n c e  

bus iness  in  N i g e r i a .  I t  i s ,  however, u n s u r p r i s i n g  t h a t  th e  

consequence o f  do m in a t io n  o f  t h e  m arke t  by B r i t i s h  

companies i s  t h a t  t h e  in su ra n c e  p r a c t i c e  p r e v a l e n t  in  

N i g e r i a  i s  p a t t e r n e d  a f t e r  t h e  B r i t i s h .

The N i g e r i a n  in s u ra n c e  m arket  i s  t h e  l a r g e s t  in  

A f r i c a , 9 r e c o r d in g  a gross premium income o f  a p p r o x im a te ly  

N 611 .5  m i l l i o n  in  1 9 8 5 , 10 and w i t h  an e s t im a te d  gross  

premium income o f  N 1 .2  b i l l i o n  in  1990. P r o f e s s i o n a l  and 

e d u c a t io n a l  bodies  p r e s e n t  in  th e  i n d u s t r y  in c l u d e ;  t h e  

In s u ra n c e  I n s t i t u t e  o f  N i g e r i a  ( U N ) ,  th e  N i g e r i a n  

In s u ra n c e  A s s o c i a t i o n  ( N I A ) ,  th e  N i g e r i a n  C o p o ra t io n  o f  

In s u ra n c e  Brokers  (N C IB ) ,  t h e  I n s t i t u t e  o f  Loss A d ju s t e r s  

o f  N i g e r i a  ( ILAN) ,  th e  N i g e r i a n  In s u ra n c e  Law A s s o c i a t i o n  

(N I L A ) ,  th e  West A f r i c a n  In s u ra n c e  Companies A s s o c i a t i o n  

(WAICA) and th e  A f r i c a n  In s u ra n c e  O r g a n i s a t i o n  ( A I O ) .

9 S i e g r i s t ,  "Development o f  In s u ra n c e  in  A f r i c a " ,  ( 1 9 8 3 )  
V I I I  WAICA Journa l  95 .

10 N i g e r i a n  In s u ra n c e  Year  Book, (1 9 8 7 )  p . 184.
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CHAPTER 2

THE CONTRACT OF INSURANCE: FORMATION 

AND DOCUMENTATION

2.1  I n t r o d u c t i o n

The p r i n c i p l e s  g o ve rn in g  th e  f o r m a t i o n  o f  in s u ra n c e  

c o n t r a c t s  in  N i g e r i a  a re  f a i r l y  w e l l  s e t t l e d .  The 

p r i n c i p l e s  conform t o  those  o f  th e  common law r e g a r d in g  th e  

fo r m a t io n  o f  c o n t r a c t s  g e n e r a l l y .

For an in su ra n c e  c o n t r a c t  t o  be formed th e  necessary  

re q u ire m e n ts  o f  o f f e r ,  a c ce p ta n c e ,  c o n s i d e r a t i o n  and an 

i n t e n t i o n  t o  c r e a t e  b in d in g  le g a l  r e l a t i o n s  must be 

p r e s e n t .  The o f f e r  is  u s u a l l y  made by th e  proposed in s u re d  

c om ple t in g  a proposal  form and f o r w a r d in g  i t  to  th e  

i n s u r e r .  The acceptance  is  c o n s t i t u t e d  by th e  i n s u r e r  

a c c e p t in g  t h e  proposal  form on i t s  te rm s ,  and i s s u in g  th e  

p o l i c y  f o r  th e  c o n s i d e r a t i o n  o f  th e  premium p a y a b le  by th e  

in su re d  on which th e  i n s u r e r  agrees  t o  bear  th e  r i s k  o f  an 

u n c e r t a in  e v e n t  or  e v e n t s .  The i n t e n t i o n  t o  e n t e r  i n t o  and 

c r e a t e  b in d in g  le g a l  r e l a t i o n s  w i l l  be presumed where th e  

o th e r  e lem ents  a re  s a t i s f i e d .

The aim o f  t h i s  C hapte r  i s  t o  examine how in s u ra n c e

p r a c t i c e  in  th e  f o r m a t i o n  o f  in s u ra n c e  c o n t r a c t s  f i t s  w i th

th e  re q u ire m e n ts  o f  t h e  common law. More s p e c i f i c a l l y ,  i t

is  in te n d e d  t o  s tudy  th e  documents on which in s u ra n c e

c o n t r a c t s  a r e  based such as the  p roposal  fo rm ,  cover  n o te ,

c e r t i f i c a t e  o f  in s u ra n c e  and th e  in s u ra n c e  p o l i c y .  T h is  is

done w i t h  th e  aim o f  u n d e rs ta n d in g  th e  p r i n c i p l e s  g o ve rn in g

th e  use o f  th e s e  documents and th e  p r a c t i c e  o f  N i g e r i a n
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i n s u r e r s  in  t h e i r  use. Problems t h a t  a re  c r e a t e d  and 

d e f e c t s  in  th e  c u r r e n t  p r a c t i c e  a re  no te d ,  and s u g g es t io n s  

f o r  re fo rm  a re  made where n e c e s s a ry .  The s tudy  i s  preceded  

by an a t te m p t  t o  d e f i n e  th e  n a tu r e  o f  a c o n t r a c t  o f  

i n s u r a n c e .

2 .2  The N atu re  o f  a C o n t r a c t  o f  In s u ra n c e

The words " c o n t r a c t  o f  in s u r a n c e " ,  " in s u ra n c e  

b u s in e s s " ,  and " in s u ra n c e "  a re  commonly used to  d e s c r ib e  

th e  same t h i n g .  An a t te m p t  a t  e x p l a i n i n g  what is  meant when 

any o f  th e s e  words i s  used i n e v i t a b l y  in v o lv e s  an 

e x p l a n a t i o n  o f  th e  n a tu r e  o f  in s u ra n c e .  I t  i s  im p o r ta n t  t o  

d e f i n e ,  or  a t  l e a s t  d e s c r i b e ,  what in s u ra n c e  i s  f o r  two  

reasons.  F i r s t l y ,  the  In s u ra n c e  Act  o f  1976 c o n t a in s  

d e t a i l e d  p r o v is i o n s  d iscussed  in  th e  work r e g u l a t i n g  those  

c a r r y i n g  on in su ra nc e  business  and in s u ra n c e  c o n t r a c t s  

g e n e r a l l y .  Thus, i t  i s  p ro v id e d  in  s e c t i o n  3 ( 2 )  o f  th e  Act  

t h a t  " . . . n o  in s u r e r  s h a l l  commence o r  c a r r y  on in su ra n c e  

business in  N i g e r i a  un le ss  th e  i n s u r e r  i s  r e g i s t e r e d  under  

or p u rs u a n t  t o  t h i s  D e c r e e " . 1 I t  i s  im p o r t a n t  t o  know who is  

an i n s u r e r  or  one c a r r y i n g  on in su ra n c e  business  f o r  th e  

purposes o f  r e g u l a t i o n .  Second ly ,  a s u b s t a n t i a l  number o f  

people  e n t e r  i n t o  c o n t r a c t s  o f  in s u ra n c e .  These c o n t r a c t s  

have a t t r a c t e d  p e c u l i a r  p r i n c i p l e s  o f  t h e i r  own which a re  

a ls o  examined in  th e  course o f  th e  work. I t  i s  p a r t i c u l a r l y  

im p o r ta n t  in  a s i g n i f i c a n t l y  i l l i t e r a t e  p o p u la t i o n  t h a t  th e

1 R edesignated  an Act  by v i r t u e  o f  S. I .  13 o f  1980;
A d a p ta t io n  o f  Laws (R e - D e s ig n a t i o n  o f  Decrees ,  e t c . )
Order  1980.
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n a tu r e  o f  a c o n t r a c t  o f  in s u ra n c e  i s  u n de rs too d .  The 

compulsory n a tu r e  o f  a c e r t a i n  ty p e  o f  in s u ra n c e  serv e s  t o  

emphasise th e  p o i n t .

The In s u ra n c e  A ct  o f  1976 f a i l s  t o  d e f i n e  in s u ra n c e ,  

and r e fe r e n c e s  t o  th e  word c o n ta in e d  in  th e  Act  a re  e v a s iv e  

o f  a d e f i n i t i o n .  Thus, s e c t i o n  62 p r o v id e s  t h a t  " in s u ra n c e "  

in c lu d e s  assurance ,  " in s u ra n c e  business"  in c lu d e s  r e 

in su ra n c e  bu s iness ,  " i n s u r e r "  means a person who i s  

c a r r y i n g  in su ra nc e  r i s k s  and is  r e g i s t e r e d  under th e  Act

f o r  t h a t  purpose,  and, t h a t  a " p o l i c y h o l d e r "  means th e

person who f o r  th e  t im e  be ing i s  th e  le g a l  h o ld e r  o f  th e

p o l i c y  f o r  s e c u r in g  th e  c o n t r a c t  w i t h  th e  i n s u r e r .  The Act

i s ,  t h e r e f o r e ,  u n h e lp f u l  f o r  th e  purposes o f  a d e f i n i t i o n .

However, i t  has been j u d i c i a l l y  h e ld  t h a t  a c o n t r a c t  

o f  in su ra n c e  in  th e  w id e s t  sense o f  th e  te rm ,  i s  "A 

c o n t r a c t  whereby one person c a l l e d  th e  i n s u r e r  u n d e r ta k e s  

in  r e t u r n  f o r  th e  agreed c o n s i d e r a t i o n  c a l l e d  th e  premium,  

to  pay a n o th e r  person c a l l e d  th e  assu red ,  a sum o f  money, 

or i t s  e q u i v a l e n t ,  on the  happening o f  a s p e c i f i e d  e v e n t . " 2 

A number o f  p o in ts  f o l l o w  from t h i s  c o n c is e  d e f i n i t i o n  

m e r i t i n g  e l a b o r a t i o n .

The u n d e r ta k in g  o f  th e  i n s u r e r  t o  pay upon a s p e c i f i e d  

e v e n t  must be a l e g a l l y  b in d in g  one. Thus, i t  has been he ld  

t h a t  a d i s c r e t i o n a r y  r i g h t  re s e rv e d  by one person t o  

in de m n ify  a n o th e r  a g a i n s t  loss  does not  c o n s t i t u t e

Kayode v .  Royal Exchange Assurance [ 1 9 5 5 - 5 6 ]  W .R .N .L .R .  
154; 0 1 orun ta d e  v .  Dantodo [1 9 7 6 ]  N .C . L . R .  57 a t  59.
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i n s u r a n c e . 3 Fu rth e rm o re ,  in  r e l a t i o n  t o  th e  e v e n t  f o r  which  

th e  i n s u r e r  un de rta k e s  to  pay, i t  has been he ld  t h a t ;  

“There must, however, be u n c e r t a i n t y  as t o  w hether  i t  w i l l  

happen o r  n o t ,  o r ,  i f  i t  i s  bound t o  happen, l i k e  th e  death  

o f  a human b e in g ,  u n c e r t a i n t y  as t o  th e  t im e  a t  which i t  

w i l l  happen" . 4

The u n d e r ta k in g  o f  th e  i n s u r e r  must be to  pay "a sum 

o f  money o r  i t s  e q u i v a l e n t " .  There  i s  no re q u ire m e n t  o f  th e  

law t h a t  th e  in dem n ity  must be in  th e  form o f  a monetary  

payment. As shown in  C hapter  7 p a r a .  7 . 2 ,  i n f r a ,  in s u r e r s  

in  N i g e r i a  f r e q u e n t l y  e l e c t  t o  r e p a i r  o r  r e i n s t a t e  damaged 

v e h i c l e s  in s te a d  o f  pay ing  th e  in su re d  in  cash. So long as 

the  i n s u r e r  c o n fe r s  some b e n e f i t  on th e  in s u re d  worth  

money, th e  re q u ire m e n t  is  s a t i s f i e d . 5

I t  i s  e v i d e n t  from th e  j u d i c i a l  d e f i n i t i o n ,  above,  

t h a t  th e  c o n s i d e r a t i o n  which is  a necessary  re q u ire m e n t  f o r  

th e  v a l i d i t y  o f  a l l  c o n t r a c t s  not  under s e a l ,  i s  th e  

premium which th e  in su re d  pays o r  agrees  t o  pay. In  

p r a c t i c e ,  th e  premium is  a sum o f  money agreed between th e  

i n s u r e r  and in s u re d .  The acceptance  o f  th e  i n s u r e d ’ s o f f e r  

f o r  in s u ra n c e  i s  u s u a l l y  c o n s t i t u t e d  by th e  i n s u r e r ’ s 

acceptance  o f  th e  premium te n d e r e d .

Under s e c t i o n  3 2 ( 1 )  o f  th e  1976 In s u ra n c e  A c t ,  i t  i s

3 M ed ica l  Defence Union L td .  v . Department  o f  Trade [1 9 7 9 ]
2 W .L .R .  686.

4 A le x a n d e r  J . ,  in  U n i v e r s i t y  o f  N i g e r i a  v .  T u rn e r  [1 9 6 8 ]
1 A .L . R .  Comm. 290 a t  299 ,  q u o t in g  H a l s b u r y ’ s Laws o f  
England,  ( 3 r d  e d . )  V o l .  22 ,  p a r a .  347.

5 M a c G i l l i v r a y  and P a r k in g to n  on In s u ra n c e  Law. ( 8 t h  e d . )  
p a r a . 4; B i r d s ,  Modern In s u ra n c e  Law. (2nd e d . )  p . 11.
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an o f f e n c e  f o r  an i n s u r e r  e i t h e r  by i t s e l f  o r  as a member 

o f  an a s s o c i a t i o n  o f  in s u r e r s  t o  make a g e n e ra l  in c r e a s e  in  

r a t e s  o f  premiums charged w i t h  r e s p e c t  t o  any c la s s  o f  

business w i t h o u t  th e  p r i o r  approva l  o f  th e  D i r e c t o r  o f  

In s u ra n c e .  The D i r e c t o r  is  th e  government o f f i c i a l  charged  

w i th  th e  s u p e r v is io n  o f  in s u r e r s  and im plem ent ing  th e  

p r o v is i o n s  o f  th e  A c t .  P e n a l t i e s  f o r  no n-com pl iance  w i th

s e c t i o n  3 2 ( 1 )  a re  p r e s c r ib e d  in  s e c t i o n  3 2 ( 1 )  and ( 2 ) .

These in c l u d e ,  ( a )  th e  payment o f  a f i n e  o f  te n  t im e s  th e

amount o f  th e  premiums charged and r e c e iv e d  by th e  i n s u r e r  

on c o n v i c t i o n ,  (b )  suspension o f  th e  i n s u r e r ’ s o p e r a t io n s  

in  r e s p e c t  o f  new business f o r  a p e r io d  o f  no t  le s s  than  

s i x  months or  more than t h r e e  y e a r s ,  and, ( c )  c a n c e l l a t i o n  

o f  th e  i n s u r e r ’ s c e r t i f i c a t e  o f  r e g i s t r a t i o n .  There  i s  no 

r e p o r te d  case where th e  D i r e c t o r  has imposed any o f  th e

p e n a l t i e s  or  where an i n s u r e r  has been c o n v ic te d  o f  an 

o f fe n c e  under th e  p r o v i s i o n s .

F u r th e rm o re ,  s e c t i o n  33 p ro v id e s  f o r  th e  appo in tm ent  

o f  a R a t in g  Committee whose f u n c t i o n s  in c lu d e  th e  

d e t e r m i n a t io n  o f  re as o n ab le  and adequate  r a t e s  o f  premiums 

c h a rg e a b le  f o r  r i s k s  in  any c la s s  o f  in s u ra n c e  b u s in e s s ,  

and t o  c o n s id e r  a p p l i c a t i o n s  f o r  gen e ra l  in c r e a s e s  in  

premium r a te s  by i n s u r e r s .  The main purpose o f  the  

p r o v i s i o n  i s  t o  c o n t r o l  i n f l a t i o n a r y  p re s s u re s  on th e  

economy a r i s i n g  from e x c e s s iv e  premiums w h i l e  m a i n t a i n i n g ,  

a t  th e  same t im e ,  re a s o n a b le  r a t e s  o f  premium comensurate  

w i t h  th e  r i s k s  un dertaken  by i n s u r e r s .

A c o n s id e r a t io n  o f  th e  e f f e c t  which th e  non-payment o f
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premium by th e  in su re d  has on th e  c o n t r a c t  i s  made in  

C hapter  4 p a r a . 4 . 5 ,  i n f r a .  S u f f i c e  i t  f o r  p r e s e n t  purposes  

t h a t  i t  was he ld  in  B a b a lo la  v .  Harmony In s u ra n c e  C o . , 6 t h a t  

once a c o n t r a c t  o f  in s u ra n c e  i s  v a l i d l y  made, t h e  i n s u r e r  

i s  bound by i t  whether  or  not  th e  premium has been pa id  

un less  th e  c o n t r a c t  c o n ta in s  a s t i p u l a t i o n  t h a t  t h e r e  w i l l  

be no in su ra nc e  u n t i l  the  premium is  pa id  w h o l ly  o r  by

i n s t a l m e n t s .

Another  way by which i t  i s  de te rm ine d  w hether  a

t r a n s a c t i o n  f a l l s  t o  be d e s c r ib e d  as a c o n t r a c t  o f  

in su ra nc e  i s  t o  ask i f  i t  i s  o f  a ty p e  a t t r a c t i n g  the  

p e c u l i a r  f e a t u r e s  o f  c o n t r a c t s  o f  in s u ra n c e  such as the  

duty  on th e  p a r t i e s  t o  observe th e  utmost good f a i t h ,  and 

th e  re q u ire m e n t  t h a t  the  in su re d  should possess an 

i n s u r a b l e  i n t e r e s t  in th e  s u b j e c t - m a t t e r  o f  th e  c o n t r a c t .  

T h is  approach is  i l l u s t r a t e d  in  U n i v e r s i t y  o f  N i g e r i a  v .  

T u rn er  & Son L td .  and A f r i c a n  A l l i a n c e  In s u ra n c e  C o . . 7 

where th e  p l a i n t i f f ,  an e d u c a t io n a l  i n s t i t u t i o n  e s t a b l i s h e d  

by s t a t u t e ,  engaged th e  s e r v i c e s  o f  th e  f i r s t  d e fe n d a n t  

b roker  t o  n e g o t i a t e  a so c a l l e d  " s i n k in g  fund Assurance"  

p o l i c y  w i t h  the  second d e fe n d a n t  in su ra n c e  company. Under 

th e  a r rang em ent ,  the  p l a i n t i f f  was to  pay a f i x e d  sum 

a n n u a l ly  f o r  a p e r io d  o f  f i f t y  y e a r s ,  a t  th e  end o f  which 

th e  second d e fe n d a n t  would pay over  £3 m i l l i o n  t o  th e  

p l a i n t i f f .  A f t e r  pay ing th e  f i r s t  i n s t a l m e n t ,  the  

p l a i n t i f f ,  a ppre he ns iv e  t h a t  th e  second d e fe n d a n t  m igh t  no t

6 [1 9 8 2 ]  1 O .Y .S .H .C  1 a t  p . 7.

7 [1 9 6 8 ]  1 A .L .R .  Comm. 290.
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be a b le  t o  meet i t s  o b l i g a t i o n ,  sought t o  r e p u d i a t e  t h e

c o n t r a c t  and sued t o  r e c o v e r  th e  sum p a id .  N o n - d is c lo s u r e

o f  th e  i n s u r e r ’ s f i n a n c i a l  p o s i t i o n  was th e  a l l e g e d  reason

f o r  t h e  r e p u d i a t i o n .  A le x an d e r  J .  observed t h a t :

F i r s t  o f  a l l ,  l e t  me endeavour t o  c l e a r  up what  
appears  t o  me t o  be a fundamenta l  m is c o n c e p t io n  
upon which th e  p le a d in g s  and th e  p l a i n t i f f ’ s case  
have been based, t h a t  i s  t o  s ay ,  t h a t  th e  
t r a n s a c t i o n  between th e  p l a i n t i f f  and th e  second  
d e fe n d a n t  was a c o n t r a c t  ub err im a e  f i d e i  in  which  
each p a r t y  i s  bound t o  show th e  utmost good 
f a i t h . . , 8

The le a r n e d  ju dge  quoted from t h e  d e f i n i t i o n  o f  in s u ra n c e

s e t  o u t  in  H a l s b u r y ’ s Laws o f  England,  3 rd  ed .  V o l .  22, a t

p a ra .  347 t h a t  " . . .  t h e r e  must be an in s u r a b l e  i n t e r e s t  in

th e  assured in  th e  sense,  n o r m a l ly ,  t h a t  th e  e v e n t  must be

one which i s  pr ima f a c i e  adverse  t o  th e  i n t e r e s t  o f  th e

a s s u r e d " . 9 I t  was h e ld  t h a t  th e  p l a i n t i f f ’ s f a i l u r e  t o

d i s c l o s e  i t s  in s u r a b l e  i n t e r e s t  in  th e  s u b j e c t  m a t t e r  o f

th e  t r a n s a c t i o n  meant i t  d id  no t  c o n s t i t u t e  a c o n t r a c t  o f

in s u ra n c e .  Accord ing t o  th e  ju dge  ( a t  p . 2 9 9 ) :

I t  i s  no t  s u f f i c i e n t  t o  c a l l  a document a 
’ s i n k i n g  fund assurance p o l i c y *  t o  i n v e s t  i t  w i t h  
th e  c h a r a c t e r  o f  a c o n t r a c t  o f  In s u r a n c e .  There  
i s  no magic in  t h e  words ’ in s u r a n c e ’ and 
* a s s u ra n c e ’ . The p r o p o s a l . . . and th e  p o l i c y . . . f a i 1 
t o  d i s c l o s e  th e  e s s e n t i a l  c h a r a c t e r i s t i c s  o f  a 
c o n t r a c t  o f  In s u r a n c e .  They do no t  d i s c l o s e  th e  
r i s k  or  in s u r a b l e  i n t e r e s t  in v o lv e d .

The re q u ire m e n t  o f  i n s u r a b l e  i n t e r e s t  in  in s u ra n c e  i s  

now governed by s e c t i o n s  3 - 5  o f  th e  In s u ra n c e  ( S p e c ia l  

P r o v i s i o n s )  Decree o f  198B. The Decree r e - e n a c t s ,  w i t h  some

I b i d . a t  p. 298.

N ote ,  however, t h a t  t h e  r e q u ire m e n t  o f  a d v e r s i t y  i s  no t  
necessary  in  a l l  forms o f  in s u ra n c e :  M a c G i l l i v r a y  and 
P a r k i n g t o n . p a r a . 5.
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m o d i f i c a t i o n s  and a d d i t i o n s ,  th e  p r o v is i o n s  o f  th e  L i f e  

Assurance Act  1774 ( U . K . ) ,  a p p l i c a b l e  in  N i g e r i a  as a p r e -  

1900 E n g l is h  s t a t u t e  o f  g e n e ra l  a p p l i c a t i o n .  I t  i s  p ro v id e d  

in  s e c t i o n  3 ( 1 )  and ( 2 )  o f  th e  1988 Decree t h a t :

( 1 )  Any in su ra nc e  made by any person on th e  l i f e  
o f  any o t h e r  person or  on any o t h e r  e v en t  
whatsoever  s h a l l  be n u l l  and v o id  where th e  
person f o r  whose b e n e f i t ,  o r  on whose account  th e  
p o l i c y  o f  in s u ra n c e  i s  made has no in s u r a b l e  
i n t e r e s t  in  the  in su ra n c e  or  where i t  i s  made by 
way o f  gaming or  w a g e r in g .
( 2 )  A person s h a l l  be deemed t o  have an in s u r a b l e  
i n t e r e s t  in  th e  l i f e  o f  any o t h e r  person or  in  
any o t h e r  e v e n t  where he s tands  in  any le g a l  
r e l a t i o n s h i p  to  t h a t  person o r  o t h e r  e v e n t  in  
consequence o f  which he may b e n e f i t  by th e  s a f e t y  
o f  t h a t  person or  e v e n t  or  be p r e ju d ic e d  by th e  
death  o f  t h a t  person' o r  th e  lo ss  from th e  
occu rren ce  o f  th e  e v e n t .

S e c t io n  3 ( 1 )  avo ids  a l l  in su ra nc e s  w i t h o u t  i n t e r e s t  

"on th e  l i f e  o f  any o t h e r  person or  on any o t h e r  e v e n t  

w h a ts o e v e r" ,  whereas th e  1774 Act  is  e x p r e s s ly  made 

i n a p p l i c a b l e ,  under s e c t i o n  4, to  in su ra n c e s  "on s h ip s ,  

goods or  m erchand ises" .  Thus, th e  1988 p r o v is i o n s  on 

i n s u r a b l e  i n t e r e s t  a re  w id e r  in  scope than  those  o f  th e  

1774 A c t .  However, i t  is  su b m it te d  t h a t  th e  fo rm er  

p r o v is i o n s  do no t  app ly  to  m arine  in s u ra n c e  because marine  

in su ra n c e  p r o v is i o n s  on in s u r a b l e  i n t e r e s t  a re  a l r e a d y  

c o d i f i e d  and c o n ta in e d  in  s e c t io n s  6 -1 7  o f  th e  Mar ine  

In s u ra n c e  A ct  o f  1961,  based on th e  same U.K. Act  o f  1906.

To th e  e x t e n t  t h a t  th e  p r o v is i o n s  o f  s e c t i o n s  3 -5  of  

th e  1988 Decree do not  m a t e r i a l l y  d i f f e r  from those  o f  th e  

1774 A c t ,  e x c e p t  as mentioned above, nor a l t e r  o r  a f f e c t  

th e  common law on in s u r a b l e  i n t e r e s t ,  i t  i s  no t  in ten d e d  to  

c o n s id e r  th e  fo rm er  p r o v is i o n s  in  d e t a i l  h e re .  Moreover,
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the  re q u ire m e n t  o f  in s u r a b l e  i n t e r e s t  in  c o n t r a c t s  o f

in su rance  has not  been a s i g n i f i c a n t  cause o f

d i s s a t i s f a c t i o n  among persons s e ek ing  in s u ra n c e ,  n e i t h e r

has i t  been th e  s u b j e c t  o f  much l i t i g a t i o n  in  N i g e r i a .  The

on ly  m a t e r i a l  v a r i a t i o n  o f  th e  common law r e q u i r i n g  some

comment i s  c o n ta in e d  in  s e c t i o n  3 ( 3 )  o f  th e  1988 Decree

which p ro v id e s  t h a t :

In  t h i s  s e c t i o n ,  th e  e x p re s s io n  " le g a l  
r e l a t i o n s h i p "  in c lu d e s  th e  r e l a t i o n s h i p  which  
e x i s t s  between persons under I s l a m i c  law or  
Customary law whereby one person assumes 
r e s p o n s i b i l i t y  f o r  th e  m aintenance and c a re  o f  
th e  o t h e r .

The genera l  r u l e  o f  th e  common law is  expressed to  be 

t h a t  a f a m i l y  r e l a t i o n s h i p  o t h e r  than t h a t  o f  husband and 

w i f e  does not  in  i t s e l f  c o n s t i t u t e  an in s u r a b l e  i n t e r e s t .  

And, t h a t  un less  t h e r e  is  some form o f  p e c u n ia ry  i n t e r e s t ,  

a p a r e n t  has no in s u r a b l e  i n t e r e s t  in  th e  l i f e  o f  a c h i l d ,  

nor th e  c h i l d  in  the  l i f e  o f  i t s  p a r e n t . 10 I t  would appear  

i t  i s  w i t h  a view t o  a l t e r i n g  t h i s  r u l e  t h a t  s e c t i o n  3 ( 3 )  

is  e n a c te d .

The common law r u l e  was bound to  be u n s a t i s f a c t o r y  in  

an A f r i c a n  s o c ie t y  where th e  extended f a m i l y  is  en trenched  

in  the  c u l t u r e .  I t  i s  common f o r  one person in  a f a m i l y  to  

p ro v id e  f i n a n c i a l  supp or t  t o  o t h e r  members o f  h is  f a m i l y  

such as less  w e l l  to  do b r o th e r s  and s i s t e r s  and t h e i r  

o f f s p r i n g s ,  as w e l l  as h is  age ing  p a r e n t s .  I t  i s  no tew or thy  

t h a t  s e c t i o n  3 ( 3 )  does not  enumerate  th e  c la s s e s  o f  persons  

in  whose l i v e s  a n o th e r  may have an i n s u r a b l e  i n t e r e s t  o r

10 M a c G i l l i v r a y  and P a r k i n g t o n , o p . c i t . , p a r a . 90.
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v i c e - v e r s a .  In s t e a d ,  t h i s  i s  l e f t  t o  be de te rm ined  under  

" I s l a m i c  law o r  Customary la w " .  The l i s t  may n o t ,  however,

be open ended because i t  i s  l i m i t e d  to  r e l a t i o n s h i p s

whereby "one person assumes r e s p o n s i b i l i t y  f o r  th e

m aintenance  and care  o f  th e  o t h e r " .  T h is  l a s t  q u a l i f i c a t i o n  

may suggest  t h a t  the  i n t e r e s t  g iven  i s  l i m i t e d  t o  th e  l i f e  

o f  th e  o t h e r ,  and does not  ex tend  t o  any o t h e r  l i a b i l i t y  

which may f a l l  on th e  o t h e r  person.  I t  i s  u n c le a r  from  

s e c t i o n  3 ( 3 )  whether  i t  i s  o n ly  th e  person m a in t a in i n g  o r  

c a r i n g  f o r  a n o th er  t h a t  has an i n t e r e s t  in  th e  o t h e r ’ s 

l i f e ,  o r  i f  both p a r t i e s  have an i n t e r e s t  in  each o t h e r ’ s 

l i v e s .  Going by the  t e s t  o f  b e n e f i t  by th e  s a f e t y  and 

p r e j u d i c e  by th e  death  o f  one person as th e  d e f i n i t i o n  o f  

i n s u r a b l e  i n t e r e s t  g iven  in  s e c t i o n  3 ( 2 )  above, i t  i s  

s u b m it te d  t h a t  both p a r t i e s  should  have an i n t e r e s t  in  each 

o t h e r ’ s l i v e s .

I f  th e  above re q u ire m e n ts  o f  an u n d e r ta k in g  t o  pay 

a n o th e r  hav ing  an i n t e r e s t  in  th e  s u b j e c t - m a t t e r  upon th e  

oc c u rre n c e  o f  an u n c e r t a in  e v e n t  and in  c o n s i d e r a t i o n  o f  a 

premium a re  s a t i s f i e d ,  th e  t r a n s a c t i o n  may p r o p e r ly  be

c l a s s i f i e d  as an insurance  c o n t r a c t .  Any person e n t e r i n g  

i n t o  such c o n t r a c t s  r e g u l a r l y  and as i t s  p r i n c i p a l  o r  o n ly  

business  i s  c a r r y i n g  on in su ra nc e  b u s in e s s ,  and is  

d e s c r ib e d  as an i n s u r e r .  I t  i s  th e  mode o f ,  and th e  

documents used in  c r e a t i n g  in su ra n c e  c o n t r a c t s  t h a t  i s  

proposed t o  be examined h e re u n d e r .
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2 . 3  The Proposal Form

The g e n e ra l  re q u i re m e n ts  f o r  t h e  fo r m a t io n  o f  a

c o n t r a c t  o f  in su ra nc e  were s t a t e d  in  B a b a lo la  v .  Harmony

In s u ra n c e  C o . . thus :

A c o n t r a c t  o f  in s u ra n c e ,  l i k e  any o t h e r  k in d  o f  
c o n t r a c t ,  must be c o n s t i t u t e d  by an o f f e r  and 
ac c e p ta n c e ,  and a c o n s i d e r a t i o n .  The o f f e r  i s  
n o rm a l ly  c o n ta in e d  in  a proposal  form d u ly  f i l l e d  
and s ign ed  by th e  assured o r  th e  p rop oser  and th e  
acceptance  i s  s i g n i f i e d  by a fo rm a l  a c ce p ta n c e ,  
or  by th e  issue  o f  a p o l i c y ,  o r  by t h e  acceptance  
o f  th e  premium p a id  by th e  p r o p o s e r ,  o r  by 
conduct on th e  p a r t  o f  th e  i n s u r e r s . 11

The proposal  form is  th e  usual means by which th e

p r o s p e c t i v e  in su re d  makes h i s  o f f e r  f o r  in s u ra n c e  c o v e r . 12

Proposal  forms a re  f a i r l y  s ta n d a rd  mass produced documents

p re p a re d  by i n s u r e r s .  I n s u r e r s  e l i c i t  in  proposal  forms

v a r i o u s  i n f o r m a t io n  from th e  p r o s p e c t iv e  in s u re d  r e g a rd in g

th e  r i s k  o r  s u b j e c t - m a t t e r  o f  th e  in s u r a n c e ,  th e  amount o f

c o v e r  r e q u e s te d ,  and o t h e r  i n f o r m a t i o n  r e g a r d in g  th e

in s u ra n c e  t o  e n a b le  them e v a l u a t e  t h e  r i s k  and d e c id e

w h eth er  o r  no t  t o  a c c e p t  i t .  The p roposa l  form f o r  a

number o f  reasons t o  be o u t l i n e d  c o n s t i t u t e s  an im p o r ta n t

document in  th e  in su ra nc e  t r a n s a c t i o n  and some a u t h o r s 13

have gone as f a r  as d e c l a r i n g  i t ,  s i m p l i c i t e r ,  as t h e  b a s is

o f  th e  c o n t r a c t .

11 [ 1 9 8 2 ]  1 O . Y .S . H . C .  1 a t  p . 6. See a l s o  S a lako  v .  Lombard 
I n s .  Co. [1 9 7 8 ]  10 -12  C . C . H . C . J .  215 a t  220;  Lawal v .  
Amicable  I n s .  Co. [1 9 8 2 ]  3 F .N .R .  283 a t  292.

12 " . . . w h i l e  I  agree  t h a t  t h e  usual p r a c t i c e  in  non-m ar ine  
i n s u r a n c e s . . . i s  f o r  th e  person s e e k in g  t o  be in s u re d  t o  
f i l l  a proposal  fo rm ,  t h e r e  i s  no s t a t u t o r y  o r  any o t h e r  
l e g a l  o b l i g a t i o n  on any such person t o  f i l l  any proposal  
f o r m ."  Per A take J .  in  Esewe v .  Asiemo & a n o r . [1 9 7 5 ]  
N .C . L . R .  433 a t  43 8 .

13 A c h ik e ,  Commercial Law in  N i g e r i a . ( 1 9 8 5 )  p . 319 .
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In s u ra n c e  is  a k ind  o f  c o n t r a c t  commonly c a l l e d  

c o n t r a c t s  ub err im ae  f i d e i . As such, t h e r e  i s  a common law 

duty imposed on the  in s u re d  t o  d i s c l o s e  t o  th e  i n s u r e r  a l l  

m a t e r i a l  f a c t s  w i t h i n  h is  knowledge b e fo r e  th e  c o n c lu s io n  

o f  th e  c o n t r a c t .  The proposal  form i s  t h e  most common way 

by which i n s u r e r s  in  N i g e r i a  e l i c i t  m a t e r i a l  in f o r m a t io n  

from persons d e s i r i n g  in s u ra n c e .  A f a i l u r e  t o  d i s c l o s e  

f u l l y ,  o r  answer a c c u r a t e l y ,  in f o r m a t io n  sought in  th e  

proposal  form e n t i t l e s  th e  i n s u r e r  t o  r e p u d i a t e  th e  

c o n t r a c t  and avoid  pay ing  th e  in s u re d  f o r  a lo s s .  

F u r th e rm o re ,  i t  has become th e  s ta n d a rd  p r a c t i c e  f o r  an 

a p p l i c a n t  f o r  in su rance  to  be made t o  s ig n  a d e c l a r a t i o n  

c o n ta in e d  in  a proposal  form whereby th e  accuracy  o f  th e  

i n f o r m a t io n  s u p p l ie d  i s  w a r r a n t e d .  In  t h i s  way, s ta te m e n ts  

c o n ta in e d  in  th e  proposal  form a re  made w a r r a n t i e s  o f  p a s t ,  

p r e s e n t  o r  f u t u r e  f a c t s  as th e  case may be.

To t h i s  end, the  p roposer  must be c a u t io u s  in  e n s u r in g  

t h a t  no m a t e r i a l  m is s ta te m e n ts  a re  made w h i l e  c o m p le t in g  

th e  form . However, i t  i s  th e  case t h a t  in  th e  absence o f  

warnings drawing a t t e n t i o n  to  th e  need t o  d i s c l o s e  f a c t s  

a c c u r a t e l y ,  most p r o s p e c t iv e  in su re ds  a re  unaware o f  th e  

burden p laced  on them and th e  consequences which a wrong,  

though in n o c e n t  or  n e g l i g e n t ,  s ta te m e n t  m ight  b r in g  upon 

them in  th e  com ple t io n  o f  proposal  fo rm s.  Most p roposers  

s im ply  re g a rd  th e  form as n o th in g  more than  an a p p l i c a t i o n  

f o r  in su ra n c e  c o v e r .  A s tudy o f  th e  du ty  o f  d i s c l o s u r e  and 

th e  c r e a t i o n  o f  w a r r a n t i e s  where proposal  forms a r e  used is  

re s e rv e d  f o r  d is c u s s io n  in  C hapte rs  5 and 6, i n f r a .
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D i s s a t i s f a c t i o n  has been expressed a t  th e  t e c h n i c a l  

wording and th e  p r i n t  s i z e  used by i n s u r e r s  in  c o n t r a c t u a l  

documents in c l u d i n g  proposal  f o r m s . 14 C om pla in ts  have been 

made o f  th e  d i f f i c u l t y  e x p e r ie n c e d  by many in  u n d e rs ta n d in g  

th e  o b l i g a t i o n s  assumed when proposal  forms a re  s igned as 

th e y  a re  f r e q u e n t l y  made th e  b a s is  o f  th e  c o n t r a c t  o f  

in s u ra n c e .  The N ig e r ia n  Law Reform Commission in  i t s  

d e l i b e r a t i o n s  on the  re fo rm  o f  in su ra n c e  laws recogn ised  

the  danger ,  and recommended t h a t  th e  D i r e c t o r  o f  In su ra nc e  

should be empowered to  p r e s c r i b e  s p e c i f i c  forms o f  warning  

in  proposal  forms, i n t e r  a l i a ,  w i t h  r e s p e c t  to  th e  

i n s u r e d ’ s duty  o f  d i s c l o s u r e .  I t  was f u r t h e r  recommended 

t h a t  th e  warnings should conform to  p r e s c r ib e d  p r i n t  ty p e ,  

s i z e  and c o lo u r ,  and, t h a t  proposal  forms should  be 

couched in  " h ig h ly  s i m p l i f i e d  and n o n - t e c h n ic a l  l a n g u a g e " .15 

S u r p r i s i n g l y , these  recommendations a re  no t  enac ted  in  th e  

In s u ra n c e  ( S p e c ia l  P r o v is io n s )  Decree o f  1988 des igned to  

implement th e  Commission’ s recommendations.

A rg u a b ly ,  o th e r  avenues e x i s t  by which th e  r e s u l t s  

d e s i r e d  by the  Law Commission may be a c h ie v e d .  S e c t io n  

5 ( 1 ) ( e )  o f  the  1976 In s u ra n c e  Act  p ro v id e s  t h a t  the  

D i r e c t o r  s h a l l  r e g i s t e r  an a p p l i c a n t  as an i n s u r e r  i f  he is  

s a t i s f i e d  t h a t  th e  "proposal  forms,  terms and c o n d i t io n s  o f  

p o l i c i e s  a re  in  o rd e r  and a c c e p t a b l e . "  R e g r e t t a b l y  though,  

s in c e  th e  Act  came i n t o  f o r c e  on th e  1 s t  day o f  December

14 Is ie k w e n e ,  "R igh ts  and D u t ie s  o f  th e  In s u ra n c e  Companies 
w i t h  Respect  t o  the  I n s u r i n g  P u b l i c " ,  Law Reform Journal  
(1 9 8 6 )  p . 45 .

15 Law Reform Journa l  ( 1 9 8 6 )  N o .5 p . 182.
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1976 t h e r e  has been no e v idence  o f  th e  D i r e c t o r  r e j e c t i n g  

any proposal  form in ten d e d  to  be used by a company s e ek ing  

r e g i s t r a t i o n .  N e i t h e r  has t h e r e  been any  

g u i d e l i n e s / r e g u l a t i o n s  issued on how in s u r e r s  should use 

proposal  form s,  i . e .  what warnings or  n o t i c e s  should be 

w r i t t e n  on them, nor th e  p r e s c r i p t i o n  o f  t y p e ,  s i z e  and 

c o lo u r  o f  th e  p r i n t  used in  th e  fo rm s.  One reason f o r  th e  

D i r e c t o r ’ s r e lu c t a n c e  t o  in t e r v e n e  may be found in  th e  f a c t  

t h a t  proposal  forms a re  f a i r l y  s ta n d a rd  f o r  d i f f e r e n t  

c la s s e s  o f  in su rance  and have been in  use from th e  

e a r l i e s t  o p e r a t io n s  o f  in su rance  companies in  N i g e r i a  which  

were m a in ly  B r i t i s h .  The im press ion  thus  c r e a t e d  i s  t h a t  

s in c e  th e y  have been t e s t e d  over  a long p e r io d  o f  t im e ,  

th e y  must s a t i s f y  both the  needs o f  i n s u r e r s  and in su re d s  

a l i k e .  T h a t  t h i s  is  no t  n e c e s s a r i l y  th e  case as regard s  th e  

in s u re d  is  shown.

Once a proposal  form in c o r p o r a t i n g  th e  i n s u r e r ’ s 

s ta n d a rd  p o l i c y  f o r  t h a t  c la s s  o f  in s u ra n c e  by r e fe r e n c e  

has been su b m it te d  and accepted  by th e  i n s u r e r ,  th e  in s u re d  

i s  bound by a c o n t r a c t  o f  in su ra n c e  on th e  i n s u r e r ’ s 

s ta n d a rd  terms even i f  a p o l i c y  is  no t  d e l i v e r e d  to  him and 

i t s  terms a re  unknown to  him.

In  N o r th e rn  Assurance Co. L td .  v .  Wuraol a , 16 th e  

p roposer  d e s i r o u s  o f  in s u r i n g  h is  t a x i  cab a g a i n s t  t h i r d  

p a r t y  r i s k s  completed and s igned a proposal  form c o n t a i n i n g  

a d e c l a r a t i o n  in  th e  f o l l o w i n g  words; " I  f u r t h e r  agree  t o  

a c c e p t  a p o l i c y  s u b j e c t  to  th e  te rm s ,  p r o v is i o n s  and

16 [ 1 9 6 9 ]  N . C . L . R .  4 .
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c o n d i t io n s  o f  th e  company." A f t e r  pay ing  th e  r e q u i s i t e  

premiums, he was issued a cover  note  d e c l a r i n g  th e  r i s k  to  

be h e ld  covered in  th e  terms o f  th e  company’ s usual form  

o f  p o l i c y  f o r  a p e r io d  o f  t h i r t y  days. T h is  was f o l lo w e d  by 

the  d e l i v e r y  to  him o f  a c e r t i f i c a t e  o f  in s u ra n c e  which  

s t a t e d  t h a t  th e  p o l i c y  t o  which th e  c e r t i f i c a t e  r e l a t e d  was 

issued in  accordance w i t h  th e  p r o v is i o n s  o f  th e  Motor  

V e h ic l e s  ( T h i r d  P a r ty  In s u ra n c e )  Act  o f  1950. I t  was a term  

o f  th e  i n s u r e r ’ s s ta n d a rd  p o l i c y ,  h o w b e i t ,  never  d e l i v e r e d  

to  th e  in s u re d ,  t h a t  th e  due observance o f  th e  c o n d i t io n s  

in  so f a r  as the y  r e l a t e  t o  a n y th in g  t o  be done by the  

in su re d  should  be a c o n d i t i o n  p re c e d e n t  t o  any l i a b i l i t y  

o f  th e  in s u r e r  to  make any payment under th e  p o l i c y .  

Another  term o f  th e  s ta n d a rd  p o l i c y  r e q u i r e d  th e  in su re d  to  

g iv e  n o t i c e  t o  th e  in s u r e r  o f  any p r o s e c u t io n  in  r e s p e c t  o f  

an occu rren ce  which m ight  g iv e  r i s e  to  a c l a i m .  The t a x i  

was in v o lv e d  in  an a c c i d e n t  and th e  d r i v e r  p ros e c u te d  which  

the  in su re d  f a i l e d  t o  n o t i f y  th e  i n s u r e r .  The i n s u r e r  

r e fu s e d  t o  indem nify  th e  in su re d  a g a i n s t  a t h i r d  p a r t y  

l i a b i l i t y  on account o f  th e  breach o f  a c o n d i t io n  

p r e c e d e n t .  The insu red  contended in  the  ensuing a c t i o n  t h a t  

as he had never  been g iven  a p o l i c y  o f  in s u ra n c e  c o n t a in in g  

th e  c o n d i t io n s  r e l i e d  on by th e  i n s u r e r ,  and was unaware o f  

t h e i r  e x i s t e n c e ,  he could  no t  be bound by th e  i n s u r e r s  

s ta n d a rd  p o l i c y  te rm s.

In  th e  High C o u r t , 17 th e  le a r n e d  ju dge  op ined t h a t  t h e r e  

was a c o n t r a c t  o f  in s u ra n c e ,  but  t h a t  th e  in s u re d  was not

17 R e p o r t e d  i n  [ 1 9 6 6 ]  1 A . L . R .  Comm. 129 .
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bound by th e  terms a p p e a r in g  in  th e  i n s u r e r ’ s usual form o f

p o l i c y  as he had not  r e c e iv e d  a copy o f  th e  p o l i c y  and had

no n o t i c e  o f  i t s  te rm s .  On a p p e a l ,  th e  Supreme C o u r t ,

na rrow ing  th e  q u e s t io n  to  be asked and answered t o  whether

the  documents b e fo re  th e  in su re d  v i z ;  th e  proposal  form,

cover  note  and c e r t i f i c a t e  o f  in s u ra n c e  d id  n o t  so much

r e f e r  t o  th e  company’ s usual form o f  p o l i c y  as t o  compel a

c o u r t  to  hold t h a t  t h a t  p o l i c y  was in c o r p o r a t e d  by

r e fe r e n c e  in  th e  c o n t r a c t  o f  th e  p a r t i e s ,  d e c la r e d ;

In  our v ie w ,  t h e r e f o r e ,  th e  p e r t i n e n t  q u e s t io n  
was and is  whether  th e  [ i n s u r e d ]  was bound by th e  
terms and c o n d i t io n s  o f  th e  p o l i c y  and c e r t a i n l y  
not  whether  or  no t  he had a copy o f  t h a t  p o l i c y .
The p e r t i n e n t  q u e s t io n  i s  answered in  th e  
a f  f  i rmat i  v e . 18

In  th e  r e s u l t ,  the  i n s u r e d ’ s f a i l u r e  to  comply w i th  a 

c o n d i t i o n  p rec ed en t  t o  l i a b i l i t y  unkown to  him was f a t a l  to  

h is  c la im .

The case was f o l lo w e d  te n  months l a t e r  by Yorkshi  re  

In s u ra n c e  Co. L td .  v . Haway. 19 The f a c t s  were b a s i c a l l y  th e  

same e x c e p t  t h a t  i t  was the  i n s u r e r  su ing  to  re c o v e r  money 

pa id  to  a t h i r d  p a r t y  which i t  was bound t o  pay by 

compulsion o f  law n o tw i t h s t a n d in g  th e  i n s u r e d ’ s breach o f  

a c o n d i t i o n  r e q u i r i n g  him t o  n o t i f y  th e  i n s u r e r  o f  t h i r d  

p a r t y  p r o c e e d in g s .20 The in su re d  had s igned a proposal  form  

c o n t a in in g  th e  same d e c l a r a t i o n  as in  W u r a o la , above, and 

had been issued a cover  note  as w e l l  as a c e r t i f i c a t e  o f

18 [1 9 6 9 ]  N .C .L .R .  a t  p . 14.

19 [1 9 6 9 ]  N .C .L . R .  467.

20 See Chapter  5 p a ra .  5 . 5 . 2 ,  i n f r a .
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in s u ra n c e  both p r o v id in g  t h a t  they  were issued s u b j e c t  to  

th e  company’ s usual form o f  p o l i c y .  The in s u re d  l i k e w i s e

argued t h a t  as he had not  re c e iv e d  th e  p o l i c y  he was not  

bound by i t s  c o n d i t i o n s .

The t r i a l  judge had f a l l e n  i n t o  th e  same e r r o r  in  

h o ld in g  t h a t  as the  p o l i c y  was no t  d e l i v e r e d  and the  

in s u re d  had no re ason ab le  n o t i c e  o f  i t s  te rm s ,  he could  not  

be bound by th e m .21 On a p p e a l ,  th e  Supreme C o u r t  re versed  

th e  judgment and r e s t a t e d  i t s  d e c is io n  in  Wuraola ( s u p r a ) .

I t  i s  on these  two d e c is io n s  t h a t  th e  d o c t r i n e  o f  

" i n c o r p o r a t i o n  by r e fe r e n c e "  has come t o  be p a r t  o f  

N i g e r i a n  in su rance  law. The r a t i o  in  th e  cases appears  to  

be t h a t  as long as t h e r e  a re  documents in  th e  i n s u r e d ’ s 

possession or  a s igned proposal  form r e f e r r i n g  to  th e  

e x is t e n c e  o f  a p o l i c y ,  th e  in s u re d  i s  bound by the  

p r o v is i o n s  o f  the  i n s u r e r ’ s s ta n d a rd  p o l i c y  n o tw i t h s t a n d i n g  

t h a t  he has no t  re c e iv e d  a copy o f  th e  p o l i c y .  The Supreme 

C ourt  d e c is io n s  have been r e l i e d  on in  a number o f  o t h e r  

c a s e s , 22 and ou t  o f  them grew th e  p r a c t i c e  o f  N ig e r ia n

i n s u r e r s  not  is s u in g  p o l i c i e s  to  in s u re d  persons,  

c o n te n t in g  them selves  in s te a d  w i th  r e f e r r i n g  t o  th e  p o l i c y  

in  th e  proposal  form and th e  c e r t i f i c a t e  o f  in su ra n c e  in  

cases o f  motor v e h i c l e  in s u ra n c e .

Inasmuch as th e  d e c is io n s  o f  th e  Supreme C our t  are  

c o r r e c t  on p r i n c i p l e ,  th e y  p r e s e n t  d i s t u r b i n g  p ro s p e c ts  to

21 Reported in  [1 9 68 ]  N .C .L . R .  345.

22 N a s id i  v .  Mercury Ass. Co. L td .  [1 9 7 1 ]  1 N .C .L . R .  387;
Sa lako  v .  Lombard In s .  Co. L td .  [1 9 7 8 ]  10 -12  C . C . H . C . J .
215.



in su re ds  when t h e i r  e f f e c t s  a re  a p p r e c ia t e d  p a r t i c u l a r l y  

th e  in s u ra n c e  p r a c t i c e  which has grown o u t  o f  them.

The p o s i t i o n  o f  th e  in s u re d  i s  s u f f i c i e n t l y  

compounded, as shown in  p a r a .  2 . 6  be low, by t h e  f a c t  t h a t  

i n s u r e r s  in  p r a c t i c e  have th e  e x c l u s i v e  p r i v i l e g e  o f  

f o r m u l a t i n g  th e  p o l i c y  terms and c o n d i t i o n s  a p p l i c a b l e  t o  

th e  c o n t r a c t .  T h is  is  worsened by th e  f a c t  t h a t  in s u r e r s  

do not  have t o  make th e  p o l i c y  a v a i l a b l e  t o  persons  

in su re d  b e fo r e  th e  l a t t e r  a re  s u b j e c t  t o  i t s  te rm s .

I t  i s  th e  p o s i t i o n  t h a t  w a r r a n t i e s  w i t h  which th e  

in s u re d  is  expe c te d  t o  comply a re  made in  th e  proposal  

form . A d d i t i o n a l  w a r r a n t i e s  and c o n d i t i o n s  a re  c o n ta in e d  in  

th e  p o l i c y  o f  in s u ra n c e .  Thus, a p r i n c i p l e  o f  i n c o r p o r a t i o n  

o f  p o l i c y  terms by r e fe r e n c e  in  proposal  forms o v e r lo o k s  

two u n d e s i r a b le  r e s u l t s  c r e a t e d .  The f i r s t  i s  t h a t ,  in  

p r a c t i c e ,  th e  in s u re d  p a r t s  once and f o r  a l l  t im e s  w i t h  th e  

proposal  form i n c o r p o r a t i n g  th e  p o l i c y  when th e  fo rm er  is  

s u b m it te d  to  th e  i n s u r e r  f o r  c o n s i d e r a t i o n .  C o n s e q u e n t ly ,  

the  in s u re d  is  t h e r e a f t e r  no t  in  a p o s i t i o n  to  a s c e r t a i n  

h is  o b l i g a t i o n s  f o r  th e  purpose o f  com ply ing .  Secondly ,  

n o n - d e l i v e r y  o f  the  p o l i c y  encouraged by a p r i n c i p l e  o f  

i n c o r p o r a t i o n  by r e fe r e n c e  means th e  in s u re d  i s  e q u a l l y  not  

in  a p o s i t i o n  t o  a s c e r t a i n  th e  o b l i g a t i o n s  c o n ta in e d  in  th e  

p o l i  c y .

I t  was w i t h  a v iew t o  removing th e s e  r e s u l t s  t h a t  th e  

U.K. Law Commission recommended in  1980 t h a t  an i n s u r e r  

should be o b l i g e d ,  as a c o n d i t i o n  p re c e d e n t  t o  th e  le g a l  

e f f e c t i v e n e s s  o f  a w a r r a n t y ,  to  f u r n i s h  th e  in s u re d  w i t h  a
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document in  which th e  w a r r a n ty  is  c r e a t e d  as soon as

p r a c t i c a b l e  a f t e r  the  in su re d  gave th e  w a r r a n t y . 23 I t

appears  t h i s  would in c lu d e  both th e  p o l i c y  and th e  proposal

fo rm .  Though th e  recommendations have no t  been made law,

th e y  a re  p a r t i a l l y  r e f l e c t e d  in  th e  S ta te m e nts  o f  In s u ra n c e

P r a c t i c e  o f  th e  A s s o c i a t i o n  o f  B r i t i s h  I n s u r e r s  ( A B I ) .  The

1986 r e v is e d  S ta te m e n t  o f  General In s u ra n c e  P r a c t i c e

p r o v id e s  in  p a r a .  1 ( f ) ,  in  r e l a t i o n  to  persons in s u re d  in

t h e i r  p r i v a t e  c a p a c i t y ,  t h a t :

Unless th e  p rospectus  o r  th e  p roposal  form  
c o n ta in s  f u l l  d e t a i l s  o f  th e  s ta n d a rd  cover  
o f f e r e d ,  and whether  or  not  i t  c o n ta in s  an 
o u t l i n e  o f  t h a t  c o v e r ,  th e  proposal  form s h a l l  
in c lu d e  a prom inent  s ta te m e n t  t h a t  a specimen 
copy o f  th e  p o l i c y  form is  a v a i l a b l e  on r e q u e s t .

By p a r a .  1 (b )  o f  the  same S ta te m e n t ,  in s u r e r s  w i l l  no t

r a i s e  an issue  under th e  proposal  form u n le s s  th e  in s u re d

i s  p ro v id e d  w i t h  a copy o f  th e  completed form e i t h e r  a t  th e

t im e  o f  c o m p le t io n  or  w i t h i n  a p e r io d  o f  t h r e e  months

t h e r e a f t e r  on r e q u e s t .

The recommendations o f  th e  U.K. Law Commission, above,

a r e  to  be p r e f f e r e d .  They r e p r e s e n t  necessary  re fo rm  o f

t h i s  aspect  o f  in su ra nc e  law in  N i g e r i a .  S u r p r i s i n g l y

though,  the  N i g e r i a n  Law Reform Commission d id  not

r e c o g n is e  th e  problem and, as such, no recommendations were

made in  i t s  r e p o r t .

2 . 4  Cover Notes

Cover no tes  a r e  tem porary  in su ra n c e  covers  g ra n te d  to

23 In s u ra n c e  Law: N o n -D is c lo s u r e  and Breach o f  W a r ra n ty ,  
Law Com. No. 104,  ( 1 9 8 0 )  Cmnd. 8064 a t  p a r a . 6 . 1 4 .
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th e  in s u re d  and p r o v id in g  him w i t h  in su ra n c e  cover  f o r  

r e l a t i v e l y  s h o r t  p e r io d s  u n t i l  th e  proposal  form is  

accepted  o r  a p o l i c y  i s  issued or  in su ra n c e  r e fu s e d .  The 

use o f  cover  notes has assumed in c r e a s in g  p o p u l a r i t y  among 

N i g e r i a n  i n s u r e r s  over  th e  years  and th e  main reasons f o r  

t h i s  a re  not  d i f f i c u l t  to  come by.

Cover notes a re  p r e d o m in a n t ly  used in  N i g e r i a  in  the  

f i e l d  o f  motor in su rance  where th e  Motor V e h ic l e s  ( T h i r d  

P a r ty  In s u ra n c e )  Act  o f  1950, f o r b i d s  any person to  d r i v e  

or  p e r m i t  th e  use o f  a motor v e h i c l e  w i t h o u t  adequate  t h i r d  

p a r t y  l i a b i l i t y  c o v e r ,  v id e  s e c t i o n  3. Cover notes  have,  

t h e r e f o r e ,  been u s e fu l  in  p r o v id in g  motor v e h i c l e  users  

w i th  tem porary  cover f o r  t h i r d  p a r t y  r i s k s  pending the  

c o n s i d e r a t i o n  and acceptance  o f  a proposal  f o r  

comprehensive insurance  o r  renewal o f  an e x p i r e d  p o l i c y .

Commercial e x ig e n c ie s  a ls o  n e c e s s i t a t e  th e  use o f  cover  

notes t h i s  way as th e  motor v e h i c l e  owner and in su ra nc e  

c l i e n t  i s  i n t e r e s t e d  in  be ing a b le  t o  d r i v e  h i s  v e h i c l e  a t  

a l l  t im e s .  I f  de n ied ,  a t  l e a s t ,  a t h i r d  p a r t y  cover  by h is  

i n s u r e r  a t  a ny t im e ,  he would be put  in  a d i f f i c u l t  

si t u a t i  o n .

A ga in ,  a d m i n i s t r a t i v e  convenience  accounts  l a r g e l y  f o r  

th e  p o p u l a r i t y  and in c r e a s in g  use o f  cover  n o te s .  I t  w i l l  

be observed t h a t  cover  no tes  a re  m ost ly  issued a t  the  

r e t a i l e r s  end o f  the  m arket  i . e ,  th rough  lo c a l  insurance  

o f f i c e s ,  in su ra nc e  b ro k e rs  and a g e n ts .  By t a k i n g  on the  

r i s k  f o r  o n ly  a l i m i t e d  p e r io d  o f  t im e  u s u a l l y  between 15-  

30 days,  in su ra nc e  companies a re  a b le  t o  spread t h e i r
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a d m i n i s t r a t i v e  costs  w h i l e  e n s u r in g  t h a t  c l i e n t s  and t h e i r  

e s s e n t i a l  premiums a re  not  tu rn e d  away pending  

c o n s i d e r a t i o n  o f  t h e i r  p ro p o s a ls  and ac ce p ta n c e .

I t  i s  s e t t l e d  t h a t  cover  no tes  c o n s t i t u t e  f u l l y  

e f f e c t i v e  c o n t r a c t s  o f  in s u ra n c e  and a re  d i s t i n c t  from th e  

c o n t r a c t  embodied in  th e  p o l i c y . 24 T h is  i s  th e  p o s i t i o n  in  

N i g e r i a  a l th o u g h  s e c t i o n  2 o f  th e  1950 Motor V e h ic le s  

( T h i r d  P a r ty  In s u ra n c e )  Act  d e f in e s  a p o l i c y  o f  insurance  

as in c l u d i n g  a cover n o te .  Thus, in  B a b a lo la  v .  Harmony 

In s u ra n c e  Co. L t d . . ( s u p r a ) ,  i t  was h e ld  t h a t  a cover  note  

c r e a t e s  an i n t e r i m  c o n t r a c t  o f  in s u ra n c e  between th e  

in su re d  and in s u r e r  and that>  as such, i t  must comply w i th  

th e  necessary  f o r m a l i t i e s  on th e  c r e a t i o n  o f  insurance  

c o n t r a c t s .  S i m i l a r l y ,  in  I n d u s t r i a l  In s u ra n c e  Co. L td .  v .  

Ai gbegue. 25 th e  Court  o f  Appeal he ld  t h a t  a cover  note  was 

an e f f e c t i v e  c o n t r a c t  o f  in su ra n c e  on which th e  insu red  

could  base h is  c la im  f o r  an in d e m n ity  i r r e s p e c t i v e  o f  th e  

absence o f  a p o l i c y  issued by th e  i n s u r e r .

An im p o r ta n t  re q u ire m e n t  f o r  th e  fo r m a t io n  o f  a 

c o n t r a c t  o f  in surance  is  t h a t  th e  p a r t i e s  must be agreed on 

the  terms and c o n d i t io n s  o f  th e  c o n t r a c t .  Agreement must be 

reached on c e r t a i n  e s s e n t i a l  m a t t e r s ,  namely; th e  amount o f  

th e  premium, the  n a tu r e  o f  th e  r i s k  and th e  d u r a t i o n  o f  the  

r i s k . 26 I t  f o l l o w s  t h a t  consensus must s i m i l a r l y  be reached

24 Mackie  v. European Assurance ( 1869) 21 L .T .  102.

25 U n r e p o r te d ,  Appeal No. C A / B / 5 5 / 8 4 , c o n ta in e d  in  ( 1 9 8 7 )  1 
N ig .  B u i .  C .L .  a t  p . 115.

26 B i r d s ,  Modern In s u ra n c e  Law, p . 55; Esewe v .  Asi emo
[1 9 7 5 ]  N .C .L .R .  433.
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by th e  p a r t i e s  on these  e s s e n t i a l  re q u i re m e n ts  b e fo r e  t h e r e  

can be a b in d in g  c o n t r a c t  o f  in s u ra n c e  c o n s t i t u t e d  by a 

cover  n o te .

In  Sa lako  v . Lombard In s u ra n c e  Co. L t d . . 27 t h e  i n s u r e r

issued cover  notes in  r e s p e c t  o f  two v e h i c l e s  c o v e r in g  them

f o r  a p e r io d  o f  30 days, but  re fu s e d  t o  is s ue  c e r t i f i c a t e s

and p o l i c i e s  o f  in su rance  in  r e s p e c t  o f  th e  v e h i c l e s  on th e

ground t h a t  t h i s  could not  be done u n t i l  th e  in s u re d  f i l l e d

in  a proposal  form. The i n s u r e r  re fu s e d  to  in d e m n ify  th e

in su re d  f o r  th e  loss o f  one o f  th e  v e h i c l e s  by t h e f t .  The

in su re d  sued f o r  an in d e m n ity  on th e  cover  no tes  and an

o r d e r  f o r  s p e c i f i c  performance a g a i n s t  th e  i n s u r e r  t o  issue

c e r t i f i c a t e s  and p o l i c i e s  o f  in su ra n c e  in  r e s p e c t  o f  the

v e h i c l e s .  Agoro J . ,  g r a n t in g  the  i n s u r e d ’ s c la im  f o r

in d e m n i ty ,  but  r e fu s in g  t o  o r d e r  s p e c i f i c  per fo rm an ce ,  he ld

t h a t  t h e r e  was a v a l i d  and b in d in g  tem porary  c o n t r a c t  o f

in su ra nc e  between the  p a r t i e s  c o n s t i t u t e d  by the  cover  note

on which th e  in s u r e r  was l i a b l e  t o  pay f o r  th e  lo s s .

Accord ing to  the  judge ( a t  p . 2 2 0 ) ,  th e  e s s e n t i a l  terms o f

the  c o n t r a c t  were agreed because th e  p a r t i e s ;

. . . a g r e e d  on the  r i s k  t o  be cov e re d ,  t h a t  i s  to  
say comprehensive cover  f o r  both v e h i c l e s .

There  was agreement on th e  d u r a t i o n  o f  the  
cover  and the  amount and mode o f  the  payment of  
th e  premium. Indeed th e  [ i n s u r e d ]  p a id  the  
premium and the  [ i n s u r e r ]  accepted  such payment 
w i t h o u t  any r e s e r v a t i o n .

One problem a r i s i n g  in  p r a c t i c e  i s  th e  scope o f  cover  

n o te s ,  e s p e c i a l l y  whether  p o l i c y  c o n d i t i o n s  a u t o m a t i c a l l y  

ap p ly  t o  them s in c e  i t  i s  th e  law t h a t  cover  notes  a re

27 [ 1 9 7 8 ]  1 0 - 1 2  C . C . H . C . J .  215 .
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c o n t r a c t s  s e p a ra te  and d i s t i n c t  from t h a t  c o n s t i t u t e d  by

th e  p o l i c y .  Most cover  notes  a re  s i l e n t  on th e  c o n d i t io n s

go vern ing  th e  c o n t r a c t  c o n s t i t u t e d  by them but  would r e f e r ,

however re m o te ly ,  t o  th e  e x i s t e n c e  o f  a p o l i c y .  Q u i t e

commonly, i t  i s  p ro v id ed  in  th e  cover  no te  t h a t  th e  r i s k

is  covered on terms o f  th e  i n s u r e r ’ s usual form o f  p o l i c y .

The common motor v e h i c l e  cover  notes  in  use in  N i g e r i a ,

such as those  p r e s e n t  in  Sa lako  ( s u p r a ) ,  and N a s id i  v .

Mercury Assurance Co. L t d . . 28 would read th u s ;

The undermentioned hav ing  proposed f o r  in s u ra n c e  
in  r e s p e c t  o f  th e  Motor V e h i c l e  d e s c r ib e d  in  th e  
Schedule below and hav ing  pa id  th e  premium 
i n d i c a t e d  th e  r i s k  is  hereby he ld  covered  in  th e  
term s o f  th e  company’ s usual form o f  p o l i c y  as 
d e s c r ib e d  hereunder  f o r  a p e r io d  o f  t h i r t y  
d a y s . . .  (Emphasis a dded) .

I t  i s  shown e a r l i e r  t h a t  in  N o r th e rn  Assurance Co. 

L t d . v .  Wuraola and Y o r k s h i r e  In s u ra n c e  Co. L td .  v .  Haway 

( s u p r a ) ,  th e  Supreme C our t  he ld  t h a t  th e  presence o f  such 

a s ta te m e n t  in  a cover  note  had th e  e f f e c t  o f  in c o r p o r a t i n g  

th e  terms and c o n d i t io n s  o f  th e  i n s u r e r ’ s s ta n d a rd  p o l i c y  

i n t o  th e  cover  n o te ,  so t h a t  th e  in s u re d  became bound by 

p o l i c y  c o n d i t io n s  no t  expressed in  th e  cover  n o te ,  and 

though he had no copy o f  th e  p o l i c y .

The p r i n c i p l e  l a i d  down by th e  Supreme C o u r t  was 

a p p l ie d  in  both Sa lako  and Nasi di ( s u p r a ) ,  where, as is  

common, th e  in su reds  had no t  been g ive n  c op ies  o f  t h e i r  

p o l i c i e s .  In deed ,  i t  i s  now usual f o r  c o u r ts  t o  ho ld  t h a t  

where a cover  note  in c o r p o r a t e s  th e  i n s u r e r ’ s usual p o l i c y  

by r e f e r e n c e ,  th e  c o n t r a c t u a l  terms a p p l i c a b l e  t o  th e

28 [ 1 9 7 1 ]  1 N . C . L . R .  387 a t  3 9 2 .
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p r o v i s i o n a l  c o n t r a c t  o f  in su ra n c e  c o n s t i t u t e d  by th e  cover

note  a re  those s p e c i f i e d  in  th e  s ta n d a rd  p o l i c y  o f  th e

i n s u r e r  f o r  t h a t  p a r t i c u l a r  c la s s  o f  in s u ra n c e  though th e

p o l i c y  has not  been issued t o  th e  i n s u r e d . 29

In  B a b a lo la  v .  Harmony In s u ra n c e  Co. L t d . . ( s u p r a ) ,  i t

was h e ld ,  r e l y i n g  on Queen In s u ra n c e  Co. v .  P a rs o n s . 30 t h a t

th e  terms in  th e  i n s u r e r ’ s usual p o l i c y  a p p ly  t o  a cover

note  issued where th e  proposal  form completed by th e

in su re d  p re c ed in g  the  cover  note  i n c o r p o r a t e s  th e  p o l i c y

terms by r e fe r e n c e .

I t  i s  no t  hereby im p l ie d  t h a t  th e  N i g e r i a n  a u t h o r i t i e s

a re  wrong in  p r i n c i p l e .  The c o m p la in t  here  r e l a t e s  t o  th e

p r a c t i c e  which th e y  cou ld  and do breed amongst N ig e r ia n

i n s u r e r s .  The N ig e r ia n  a u t h o r i t i e s  correspond w i t h  th e

common law. In  the  Canadian case o f  Hawke v .  Ni agara

D i s t r i c t  Mutual F i r e  In s u ra n c e  C o . . 31 P ro u d fo o t  V . C . ,

a n a ly s in g  th e  p o s i t i o n  o f  tem porary  covers  v i z - a - v i z  the

p o l i c y  in  scope, observed:

I t  would be unreasonab le  t o  ho ld  t h a t  by g i v i n g  
an i n t e r i m  r e c e i p t  th e  company meant t o  in s u re  a 
l a r g e r  l i a b i l i t y  than  th e y  were s u b j e c t  to  on a 
p o l i c y ;  they  must be understood as c o n t r a c t i n g  
f o r  an in su rance  o f  th e  o r d i n a r y  k in d .  The
p l a i n t i f f  asks f o r  th e  c o m p le t io n  o f  th e
in su ra nc e  by the  is s u in g  o f  a p o l i c y ; . . . h e  
can n o t ,  t h e r e f o r e ,  be in  any b e t t e r  c o n d i t i o n
than i f  he had the  p o l i c y  in  h is  possess ion .

T h is  reason ing  a ls o  appears  in  th e  judgment o f  S argan t

29 Bida v .  Motor & Genera l  I n s .  Co. L td .  [1 9 7 2 ]  N .C .L . R .
270 a t  276; I n d u s t r i a l  I n s .  L td .  v .  A ig b e g u e , f o o t n o t e  
25, above.

30 ( 1881 ) 7 App. Cas. 96.

31 ( 1876)  23 Gr. 1 3 9 ,1 4 8 .

40



L . J . in  Wyndham R ath er  v . E a g le .  S t a r  and B r i t i s h  Dominions  

In s u ra n c e  C o . . 32 which th e  Supreme C o u r t  f o l lo w e d  in  both  

Wuraola  and Haway. However, in  Re Coleman’ s D e p o s i t o r ie s  

L td .  and L i f e  & H e a l th  Assurance A s s o c i a t i o n . 33 th e  E n g l is h  

C o u r t  o f  Appeal he ld  t h a t  a p o l i c y  c o n d i t i o n  r e q u i r i n g

immediate  n o t i f i c a t i o n  o f  a lo ss  must be d is c a rd e d  as 

i n a p p l i c a b l e  t o  a cover  note  issued which c o n ta in e d  no 

mention o f  any c o n d i t i o n s .  The re ason ing  o f  th e  Court  

proceeded on th e  ba s is  t h a t  i t  would be unreasonab le  to  

e x p e c t  an in su re d  to  f u l f i l  p o l i c y  c o n d i t i o n s  o b l i g i n g  him 

t o  do c e r t a i n  t h i n g s ,  un less  he was aware o f  those  

c o n d i t i o n s .  T h is  reason ing  was approved,  o b i t e r ,  in  P a rke r  

& Co. v .  Western Assurance Co. L t d . . 34 where th e  c la im  

f a i l e d  on o t h e r  grounds, but  an o p in io n  was expressed t h a t  

i f  a c o n t r a c t  o f  in su ra nc e  had been proved ,  i t  would have 

been f r e e  o f  c e r t a i n  p o l i c y  c o n d i t io n s  o f  which th e  in su re d  

was unaware.

The Supreme C our t  re fu s e d  t o  f o l l o w  t h e  d e c is io n  in  Re 

Coleman’ s D e p o s i t o r i e s , ( s u p r a ) ,  in  Wuraola  and Haway. The 

fo rm e r  case was d i s t i n g u i s h e d  on th e  ground t h a t  i t  was not  

p ro v id e d  in  the  cover  no te  t h a t  th e  r i s k  was "covered in

accordance w i th  or  s u b j e c t  to  th e  terms o f  th e  p o l i c y " .

Inasmuch as t h i s  may be so, i t  cannot be den ied  t h a t  the  

p r i n c i p l e  e n u n c ia te d  by th e  Supreme C o u r t  works h a rd s h ip  as 

i t  f r e q u e n t l y  happens in  p r a c t i c e  t h a t  th e  p o l i c i e s  to

32 (1 9 2 5 )  21 L I . L . R e p .  214,  215.

33 [1 9 0 7 ]  2 K.B 798.

34 1 925 S . L . T .  131 .
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which th e  cover  notes a re  made s u b j e c t  do no t  f i n d  t h e i r  

way t o  persons in su re d  who a re  l e f t  unaware o f  th e  

c o n d i t io n s  under which th e y  have c o n t r a c t e d ,  o r  made bound 

by terms on which they  may no t  have c o n t r a c t e d .

The p o t e n t i a l  f o r  h a rd s h ip  led  th e  A u s t r a l i a n  Law 

Commission to  recommend s ta n d a rd  in s u ra n c e  cover  in  c e r t a i n  

c la s s e s  o f  in su ra n c e  so t h a t  th e  terms o f  a cover  note  

would be those  o f  t h a t  s ta n d a rd  c l a s s .  I t  was f u r t h e r  

recommended t h a t  unusual terms must be brought  t o  th e  

n o t i c e  o f  th e  i n s u r e d . 35 Though th e  p r o v is i o n s  a re  

d e s i r a b l e ,  th e y  would not  e a s i l y  a p p ly  in  N i g e r i a  where  

s t a n d a r d i s a t i o n  has so f a r  no t  been a c h ie v e d .  I t  i s  

s u b m it te d  t h a t  in s u r e r s  in  N i g e r i a  be o b l ig e d  t o  issue  the  

r e l e v a n t  p o l i c y  f o r  t h a t  c la s s  o f  in s u ra n c e  c o n t r a c t e d  as 

soon as p r a c t i c a b l e  a f t e r  th e  cover  no te  is  is s u e d .  I t  i s  

the  case t h a t  most persons a p p ly in g  f o r  i n t e r i m  c o n t r a c t s  

i n v a r i a b l y  e n t e r  i n t o  f u l l  c o n t r a c t s  o f  in s u ra n c e .  D e l i v e r y  

o f  a p o l i c y  w i t h  th e  cover  note  o b v i a t e s  th e  need to  

d e l i v e r  a n o th er  when th e  f u l l  c o n t r a c t  i s  g r a n te d ,  as such,  

th e  recommendation would not  lead to  a p p r e c i a b l e  in c r e a s e  

in  th e  c o s t  o f  in s u ra n c e .

Another  p o i n t  o f  im portance in  r e l a t i o n  t o  cover  notes  

and tem porary  c o n t r a c t s  o f  in su ra n c e  r e l a t e s  t o  t h e i r  

d u r a t i o n .  I t  f o l l o w s  t h a t  s in c e  cover  no tes  a re  issued as 

temporary  covers  pending th e  c o n s i d e r a t i o n  and acceptance  

o f  th e  o f f e r  f o r  a f u l l  c o n t r a c t ,  a p o l i c y  may u l t i m a t e l y

35 A u s t r a l i a n  Law Reform Commission, R ep or t  N o .20 ( 1 9 8 2 ) ,  
p a r a s . 2 0 6 - 2 0 8 .  See a ls o  s .  37 In s u ra n c e  C o n t r a c t s  Act  
1984 ( A u s t r a l i a ) .
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be is s u e d .  I t  sometimes happen t h a t  th e  p o l i c y  i s  issued  

b e fo r e  th e  e x p i r a t i o n  o f  th e  cover  n o te ,  or  i t  may be 

issued t o  o p e r a te  w i t h  r e t r o s p e c t i v e  e f f e c t .  Thus, t h e r e  

could  be a p e r io d  o f  o v e r la p  between th e  p o l i c y  and cover  

note  d u r in g  which two b in d in g  c o n t r a c t s  o f  in su ra n c e  a re  

in  e x i s t e n c e .  T h is  would appear t o  have been th e  p o s i t i o n  

in  N a s i d i ’ s case (s u p r a )  where a cover  no te  was issued on 

October  25 1969,  f o r  a p e r io d  o f  30 days,  whereas th e

p o l i c y  was not  to  e x p i r e  u n t i l  November 15 o f  th e  same 

y e a r .  The q u e s t io n  a r i s i n g  in  such a s i t u a t i o n  i s  which o f  

th e  c o n t r a c t s  governs th e  r e l a t i o n s h i p  o f  th e  p a r t i e s  i f  a 

loss  occurs  d u r in g  t h i s  p e r io d  o f  o v e r la p ?

I t  has been he ld  t h a t  a cover  no te  expresses  th e  terms  

o f  th e  c o n t r a c t  o f  the  p a r t i e s  up to  th e  d a te  th e  p o l i c y  i s  

issued .  Once issued ,  th e  p o l i c y  supersedes th e  i n t e r i m  

c o n t r a c t  from t h a t  d a te  as t o  th e  f u t u r e ,  so t h a t  any lo ss  

o c c u r r in g  a f t e r  i t s  issue  i s  judged by r e f e r e n c e  to  th e  

p o l i c y  but  not  o t h e r w i s e . 36 In  p r a c t i c e ,  i t  may no t  m a t te r  

which o f  th e  two c o n t r a c t s  i s  used s in c e  th e  cover  note  

would n o rm a l ly  be s i l e n t  on te rm s ,  and would i n c o r p o r a t e  

th e  terms o f  th e  p o l i c y  by r e f e r e n c e .

However, whether  th e  cover  note  o r  th e  p o l i c y  governs  

th e  c o n t r a c t  becomes im p o r ta n t  where both c o n t r a c t s  c o n t a in  

d i f f e r e n t  te rm s.  In  th e  Canadian case o f  Inn  Cor 

I n t e r n a t i o n a l  L td .  v .  American Home Assurance C o .37. th e  

p l a i n t i f f  company ar rang ed  in su ra nc e  on t h e  l i v e s  o f  f o u r

36 B a b a lo la  v .  Harmony I n s .  Co. L td .  [1 9 8 2 ]  1 O . Y .S . H . C .  1.

37 ( 1 9 7 4 )  42 D .L .R .  (3 d )  46 .
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o f  i t s  employees. A b in d e r  (presum ably  a cover  no te  o r  a t  

l e a s t  some form o f  i n t e r i m  c o v e r ) ,  and, s u b s e q u e n t ly ,  a 

p o l i c y  were is s u e d .  The b in d e r  c o n ta in e d  no l i m i t a t i o n  o f  

th e  i n s u r e r s  l i a b i l i t y ,  but  th e  p o l i c y  r e s t r i c t e d  i t s  

coverage t o  " f u l l  t im e  a c t i v e  s a l a r i e d  em ployees",  which  

th e  in s u re d  employees were n o t .  On t h e  de a th  o f  one o f  th e  

employees, th e  i n s u r e r  den ied  l i a b i l i t y  on t h e  b a s is  o f  th e  

r e s t r i c t i o n  in  th e  p o l i c y  c o n te n d in g ,  i n t e r  a l i a ,  t h a t  th e  

p o l i c y  superseded t h e  b i n d e r .  The O n t a r i o  C o u r t  o f  Appeal 

a f f i r m i n g  th e  d e c is io n  o f  Holden J . ,  h e ld  t h a t  as th e  

b in d e r  ev idenced  a c o n t r a c t  t o  in s u r e  th e  l i v e s  o f  th e  

named persons ,  i t  was no t  open t o  t h e  i n s u r e r ,  by is s u in g  

a p o l i c y ,  t o  u n i l a t e r a l l y  a l t e r  th e  terms o f  th e  in s u ra n c e .  

Such a change, i t  was f u r t h e r  h e ld ,  c ou ld  o n ly  be made w i t h  

th e  consent  o f  th e  in s u re d .

2 .5  The C e r t i f i c a t e  o f  In s u ra n c e

The c e r t i f i c a t e  o f  in s u ra n c e  commonly found in

r e l a t i o n  t o  motor v e h i c l e  in s u ra n c e  d e r i v e s  i t s  e x i s t e n c e

from th e  Motor V e h ic l e s  ( T h i r d  P a r ty  In s u r a n c e )  Act  o f

1950. The A c t ,  in  p r e s c r i b i n g  compulsory t h i r d  p a r t y

in su ra nc e  a g a i n s t  l i a b i l i t y  f o r  death  o r  b o d i l y  i n j u r y  to

any person a r i s i n g  o u t  o f  t h e  use o f  a motor v e h i c l e ,

p r o v id e s  in  s e c t i o n  6 ( 4 )  t h a t :

A p o l i c y  s h a l l  be o f  no e f f e c t  f o r  th e  purposes  
o f  t h i s  Act  u n le s s  and u n t i l  t h e r e  i s  issued  by 
th e  approved i n s u r e r  t o  t h e  person by whom th e  
p o l i c y  i s  e f f e c t e d  a c e r t i f i c a t e ,  in  t h i s  Act  
r e f e r r e d  t o  as a c e r t i f i c a t e  o f  in s u ra n c e ,  in  th e  
p r e s c r ib e d  form and c o n t a i n i n g  such p a r t i c u l a r s  
o f  any c o n d i t io n s  s u b j e c t  t o  which t h e  p o l i c y  i s  
issued and o f  such o t h e r  m a t te r s  as may be
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p r e s c r i  bed .

The im portance o f  th e  c e r t i f i c a t e  l i e s  in  th e  f a c t  

t h a t ,  as d is c e rn e d  from th e  s e c t i o n  quoted above, i t  i s  

made t o  c o n t a in  c e r t a i n  c o n d i t i o n s  found in  t h e  p o l i c y .  The 

tendency  i s  f o r  in s u r e r s  t o  re g a rd  th e  c e r t i f i c a t e  as a 

s u b s t i t u t e  f o r  th e  p o l i c y ,  so t h a t  once a c e r t i f i c a t e  i s  

issued  and d e l i v e r e d ,  i t  o b v i a t e s  t h e  need t o  issue  and 

d e l i v e r  a p o l i c y .

I t  i s  d i f f i c u l t  t o  conclude t h a t  t h e  c e r t i f i c a t e ,  

s i m p l i c i t e r ,  i s  th e  embodiment o f  th e  c o n t r a c t  o f  in su ra n c e  

between th e  p a r t i e s  in  cases where is s u e d .  A f o r t i o r i ,  in  

l i g h t  o f  th e  f a c t  t h a t  s e c t i o n  6 ( 4 )  e n v is a g e s  th e  e x is t e n c e  

o f  a p o l i c y  o f  in s u ra n c e .  M oreover ,  s e c t i o n  3 ( 1 )  o f  th e  Act  

o f  1950 in  making i t  an o f f e n c e  f o r  any person to  use a 

motor v e h i c l e  w i t h o u t  a t h i r d  p a r t y  c o v e r ,  t a l k s  o f  be ing  

in  f o r c e  "a p o l i c y  o f  in s u r a n c e " .  One c o n c lu s io n  i s  t h a t  

th e  A c t  in  r e q u i r i n g  a c e r t i f i c a t e  t o  be issued sought t o  

c ure  th e  m is c h ie f  i d e n t i f i e d  in  th e  p r a c t i c e  o f  i n s u r e r s  

n o t  sending  o u t  p o l i c i e s  t o  motor in s u re d s  o r  no t  doing so 

p r o m p t ly .  S e c t io n  6 ( 4 )  may have been drawn up t o  g iv e  motor  

in s u re d s  p r e l i m i n a r y  knowledge o f  b a s ic  p o l i c y  c o n d i t io n s  

e s p e c i a l l y  those  r e g a rd in g  s te p s  t o  be ta k en  in  th e  e v e n t  

o f  a lo s s  g i v i n g  r i s e  t o  a c l a i m .  A second c o n c lu s io n  may 

be t h a t  in  m o n i to r in g  com pliance w i t h  t h e  p r o v is i o n s  o f  th e  

Act  e f f e c t i v e l y ,  and in  th e  absence o f  an in s u ra n c e  p o l i c y ,  

th e  law had t o  c r e a t e  some o t h e r  e v id e n c e  o f  th e  e x is t e n c e  

o f  a t h i r d  p a r t y  l i a b i l i t y  c o v e r .  T h is  i s  a c h ie v e d  v i a  th e  

c e r t i  f i  c a t e .
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I t  must be the  case though,  t h a t  th e  c e r t i f i c a t e  once 

issued c o n s t i t u t e s  an acceptance  o f  th e  p r o p o s e r ’ s o f f e r  

and, d e s p i t e  th e  above a n a l y s i s ,  t h e r e  i s  now l i t t l e  doubt  

t h a t  th e  c e r t i f i c a t e  forms a composite  p a r t  o f  the  

in su ra n c e  c o n t r a c t .

In  Esewe v .  Asiemo38 i t  was h e ld  t h a t  p ro v id e d  an 

agreement t o  in s u re  c o n ta in s  th e  e s s e n t i a l  re q u i re m e n ts  

such as a premium, s u b j e c t - m a t t e r  and th e  p a r t i e s ,  th e  

c o n t r a c t  o f  in su rance  c r e a te d  f a l l s  w i t h i n  th e  word 

' p o l i c y ’ because t h e r e  is  no s t a t u t o r y  o r  fo rm al  document 

necessary  t o  make a c o n t r a c t  o f  in s u ra n c e .  I t  was f u r t h e r  

h e ld  t h a t  any documents e v id e n c in g  th e  c o n t r a c t ,  such as a 

c e r t i f i c a t e  o f  in su ra nc e  and a r e c e i p t  f o r  th e  premium 

"form in  law what may be and can be c a l l e d  a ' p o l i c y ’ o f  

i n s u r a n c e ” . In  Ado v .  N i g e r i a n  Genera l  In s u ra n c e  Co. 

L t d . . 39 i t  was he ld  t h a t  th e  o n ly  c o n d i t i o n s  b in d in g  on an 

insu red  in  th e  absence o f  th e  p o l i c y ,  a re  those  c o n ta in e d  

in  th e  c e r t i f i c a t e  o f  in su ra nc e  d e l i v e r e d  t o  him. These 

cases su p p o r t  th e  v iew t h a t  in  c e r t a i n  c i r c u m s ta n c e s ,  th e  

c e r t i f i c a t e  o f  in su rance  i s  a c o n t r a c t u a l  document.

I t  w i l l  be r e c a l l e d  t h a t  in  Wuraol a and Haway 

( s u p r a ) ,  th e  i n s u r e r s  contended t h a t  th e  c o n t r a c t  o f  

insurance  comprised the  proposal  form ,  th e  cover  n o te ,  the  

c e r t i f i c a t e  o f  in su ra nc e  and th e  p o l i c y  which was not  

d e l i v e r e d .  The Supreme C ourt  agreed w i t h  t h i s  c o n t e n t i o n  

in  h o ld in g  persons in su re d  bound by p o l i c y  c o n d i t io n s  o f

38 [1 9 7 5 ]  N .C .L . R .  433 a t  439.

39 [1 9 8 0 ]  4 - 6  C . C . H . C . J .  27.
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which th e y  had no n o t i c e .  I t  a ls o  f o l l o w s  from th e  cases  

t h a t  a r e fe r e n c e  made in  th e  c e r t i f i c a t e  t h a t  th e  p o l i c y  

t o  which th e  c e r t i f i c a t e  r e l a t e s ,  i s  issued in  accordance  

w i th  th e  p r o v is io n s  o f  th e  Motor V e h ic l e s  ( T h i r d  P a r t y  

In s u ra n c e )  A c t ,  e f f e c t i v e l y  in c o r p o r a t e s  a l l  p o l i c y  

c o n d i t io n s  by r e fe r e n c e  so t h a t  i t  i s  unnecessary  t o  is s u e  

a p o l i c y . 40 I n v a r i a b l y ,  a l l  c e r t i f i c a t e s  issued c o n t a in  

th e s e  words and i n s u r e r s  have deve loped th e  p r a c t i c e  o f  

i s s u in g  c e r t i f i c a t e s  in  motor in s u ra n c e  seem ing ly  as a 

s u b s t i t u t e  f o r  th e  p o l i c y . 41

A m a j o r i t y  o f  m o t o r is t s  c o n ta c te d  t o  whom c e r t i f i c a t e s  

o f  in su ra nc e  were d e l i v e r e d  regarded them as th e  document  

c o n t a in in g  a l l  the  terms o f  the  c o n t r a c t .  The blame does 

not  r e s t  s o l e l y  w i th  th e s e  m o t o r is t s  f o r  th e  er ro neous  

b e l i e f .  As seen in  s e c t i o n  6 ( 4 )  o f  th e  1950 A c t ,  th e  

c e r t i f i c a t e  is  r e q u i r e d  to  and does c o n t a in  p o l i c y  

c o n d i t io n s  (though not  a l l ) .  The t y p i c a l  c o n d i t io n s  which  

th e  c e r t i f i c a t e  c o n ta in s  r e l a t e  t o  th e  use o f  the  v e h i c l e  

and the  g e o g ra p h ic a l  l i m i t s  in  which i t  i s  to  be employed.  

E .g ,  " f o r  s o c i a l ,  domestic  and p le a s u r e  purposes o n l y " ,  and 

" f o r  use w i t h i n  the  Federa l  R e p u b l ic  o f  N i g e r i a " .  Most

40 C f .  Ado v. N ig e r ia n  General In s .  C o . . i b i d .

41 I t  i s  u s e fu l  t o  observe t h a t  in  none o f  th e  f o l l o w i n g
cases in  which c e r t i f i c a t e s  had been issued was a p o l i c y  
issued :  N o r th e rn  Ass. Co. L td .  v .  Wuraola  [1 9 6 9 ]
N .C .L . R .  4; Y o r k s h i r e  I n s .  Co. L td .  v .  Haway [1 9 6 9 ]
N . C .L . R .  467; Esewe v. Asiemo [1 9 7 5 ]  N .C . L . R .  467; Ado 
v. N i g e r i a n  General In s .  Co. L td .  i b i d . I n  Abed Bros.  
L t d . v . Ni ger I n s . Co. L t d . , [1 9 7 6 ]  N .C . L . R .  458,  th e
s ta n d a rd  p o l i c y  o f  th e  in s u r e r  was a d m i t te d  in  e v id e n c e  
by consent in  the  absence o f  a p o l i c y  issued t o  th e  
i n s u r e d .
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c e r t i f i c a t e s  go f u r t h e r  to  in fo rm  th e  in su re d  o f  s teps  to  

ta k e  and s te p s  not  to  be ta k en  in  th e  e v e n t  o f  an a c c i d e n t ,  

whereas th e  p o l i c y ,  a p a r t  from c o n t a i n i n g  more

comprehensive c o n d i t io n s  and w a r r a n t i e s ,  would c o n ta in  

c la u s e s  d e a l i n g  w i th  th e  r i s k  and excepted  p e r i l s .

S ince  both th e  c e r t i f i c a t e  and th e  p o l i c y  c o n ta in  

c o n d i t io n s  o f  th e  c o n t r a c t ,  t h e r e  is  th e  remote p o s s i b i l i t y  

o f  a s i t u a t i o n  where both would c o n ta in  d i f f e r i n g  

p r o v i s i o n s .  I f  th e  p o l i c y  imposes o b l i g a t i o n s  no t  imposed 

by th e  c e r t i f i c a t e  on th e  in s u re d ,  going by th e  d e c is io n s

in  Wuraol a and Haway. th e  p o l i c y  w i l l  p r e v a i l  i f  the

c e r t i f i c a t e  r e f e r s  to  i t .  What i f ,  however, th e  p o l i c y

s ubs e que n t ly  issued c o n ta in s  p r o v is i o n s  l i m i t i n g  th e  cover  

p ro v id ed  o th e r w is e  than those  w r i t t e n  on th e  c e r t i f i c a t e ,  

e . g . ,  th e  c e r t i f i c a t e  p ro v id e s  " f o r  use [ o f  th e  v e h i c l e ]  

w i t h i n  th e  Federa l  R e p u b l ic  o f  N i g e r i a " ,  w h i le  th e  p o l i c y  

p ro v id e s  " f o r  use [ o f  th e  v e h i c l e ]  w i t h i n  Lagos S t a t e " .  

One v iew in  such a case may be t h a t  th e  p o l i c y  would 

p r e v a i l .  S ince the  c e r t i f i c a t e  i s  not  a d i s t i n c t  c o n t r a c t  

on i t s  own u n l i k e  the  cover  n o te ,  i t  should a t  a l l  t im e s  be 

s u b j e c t  to  th e  p r o v is i o n s  o f  th e  p o l i c y .  The p r e f e r a b l e  

v iew ,  however, would be t h a t  th e  p o l i c y  should no t  be 

b in d in g  s in c e  the  c e r t i f i c a t e  would not  c o n ta in  "such

p a r t i c u l a r s  o f  any c o n d i t io n s  s u b j e c t  to  which th e  p o l i c y

is  is s u e d " .  Th is  would be the  case upon a s t r i c t

c o n s t r u c t io n  o f  th e  p r o v is i o n s  o f  s e c t i o n  6 ( 4 )  o f  th e  A c t .

Whatever the  i n t e r p r e t a t i o n , i t  i s  c l e a r  t h a t  the

p r a c t i c e  o f  is s u in g  c e r t i f i c a t e s  w i t h o u t  d e l i v e r i n g
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p o l i c i e s  c o n s t i t u t e s  a p o t e n t i a l l y  c o s t l y  t r a p  f o r  th e  

insi^red and should be d is c o u ra g e d .

2 .6  The P o l i c y  o f  In su ra nc e

The p o l i c y  o f  in su ra n c e  i s  th e  form al  document 

e v id e n c in g  th e  insurance  c o n t r a c t  u s u a l l y  executed  by th e  

i n s u r e r .  In  Thawardas v .  B r i t i s h  Genera l  In s u ra n c e  Co. 

L t d . . 42 i t  was he ld  t h a t  a p o l i c y  o f  in s u ra n c e  is  not  th e  

c o n t r a c t  o f  insurance  a r i s i n g  from th e  agreement reached by 

th e  p a r t i e s ,  but  m ere ly  ev idences  t h a t  c o n t r a c t . 43 The 

p o l i c y  would n o rm a l ly  c o n ta in  a d e t a i l e d  d e s c r i p t i o n  o f  the  

r i s k  i . e . ,  th e  s u b j e c t - m a t t e r  o f  th e  in s u ra n c e ,  th e  premium 

payab le  and modes o f  payment, and th e  p a r t i e s  to  th e  

c o n t r a c t .  More i m p o r t a n t l y ,  i t  c o n ta in s  th e  c o n d i t io n s  and 

w a r r a n t i e s  govern ing  th e  c o n t r a c t  which must be performed  

by both p a r t i e s ,  u s u a l l y  th e  in s u r e d ,  as a c o n d i t io n  

p re c e d e n t  t o  h is  r i g h t  t o  c a l l  on th e  i n s u r e r  to  pay f o r  an 

in su re d  lo s s .  A c o n s id e r a t io n  o f  w a r r a n t i e s  and c o n d i t io n s  

i s  d e f e r r e d  t i l l  Chapter  5, i n f r a .  F i n a l l y ,  the  p o l i c y  

d e l i m i t s  th e  cover in  c e r t a i n  c i rc u m s ta n c e s  by th e  

"excepted p e r i l s "  c la u s e .

42 [1 9 7 4 ]  N .C .L . R .  304 a t  309.

43 Nowhere in  th e  In s u ra n c e  Act  o f  1976 is  a p o l i c y
d e f i n e d ,  s . 62 o f  th e  Act  p ro v id e s  t h a t  an " in s u ra n c e  
p o l i c y "  in c lu d e s  a cover  n o te ,  u n l i k e  th e  re p e a le d
In s u ra n c e  Companies Act o f  1961 which p r o v id e s  in  s . 2
t h a t  a " p o l i c y "  in c lu d e s  e v e ry  w r i t i n g  whereby any
c o n t r a c t  o f  in su rance  is  made or  agreed t o  be made.



Except in  M ar ine  I n s u r a n c e , 44 t h e r e  i s  no re q u ire m e n t  

o f  N i g e r i a n  law t h a t  in su ra n c e  c o n t r a c t s  must be in  

w r i t i n g .  Thus, i t  was h e ld  in  Esewe v .  Asiemo ( s u p r a )  t h a t  

a c o n t r a c t  o f  non-m ar ine  in su ra nc e  need no t  be in  w r i t i n g ,  

and t h a t  i t  i s  in  law no t  necessary  t h a t  t h e r e  should  be a 

fo rm al  p o l i c y  in  e x i s t e n c e .  I t  was f u r t h e r  h e ld  t h a t  an 

o r a l  c o n t r a c t  o f  in su ra n c e  i s  v a l i d  i f  t h e r e  i s  an 

i n t e n t i o n  to  e n t e r  i n t o  such a c o n t r a c t  and th e  e s s e n t i a l  

d e t a i l s  o f  th e  c o n t r a c t  a re  agreed between th e  p a r t i e s ,  and 

th e  premium is  pa id  and a c c e p t e d . 45 In  p r a c t i c e  though,  

i n s u r e r s  reduce in su ra nc e  c o n t r a c t s  i n t o  w r i t i n g  in  p r i n t e d  

p o l i c y  forms f o r  d i f f e r e n t  c la s s e s  o f  in s u ra n c e .

In s u ra n c e  p o l i c i e s  a re  s ta n d a rd  mass produced documents 

drawn up s o l e l y  a t  th e  in s ta n c e  o f  th e  i n s u r e r .  A l l  th e  

te rm s ,  c o n d i t i o n s ,  w a r r a n t i e s  and e x c l u s io n s  c o n ta in e d  in  

them a re  d r a f t e d  and i n s e r t e d  by th e  i n s u r e r . 46 A person

s . 2 4 ( 1 )  o f  the  M ar ine  In s u ra n c e  Act  1961 p r o v id e s  t h a t ;  
" S u b je c t  to  the  p r o v is i o n s  o f  any s t a t u t e ,  a c o n t r a c t  o f  
marine in su ra nc e  s h a l l  no t  be a d m is s ib le  in  ev id e n c e  
un le ss  i t  i s  embodied in  a marine  p o l i c y  in  accordance  
w i t h  th e  form in  th e  F i r s t  Schedule t o  t h i s  Act  o r  to  
th e  l i k e  e f f e c t .

45 Perhaps th e  la c k  o f  a re q u ire m e n t  o f  N i g e r i a n  law t h a t  
in su ra nc e  c o n t r a c t s  should be in  w r i t i n g  i s  a t t r i b u t a b l e  
in  th e  main to  th e  f a c t  t h a t  in s u r e r s  have a lways  
reduced t h i s  i n t o  w r i t i n g  and d is p u te s  have no t  o f t e n  
a r i s e n  on t h i s  is s u e .  C f .  c o n t r a c t s  f o r  th e  s a le  or  
d i s p o s i t i o n  o f  an i n t e r e s t  in  land and moneylending con
t r a c t s  which a re  s t a t u t o r i l y  r e q u i r e d  t o  be in  w r i t i n g .  
See P r o p e r ty  and Conveyancing Law 1959, Cap. 100 
(Western  N i g e r i a ) ,  s . 6 7 ( 1 ) ;  Moneylenders  Act  1939, Cap. 
124,  s . 1 2 (  1 ) ,  1958 Laws o f  th e  F e d e ra l  R e p u b l ic  o f
Ni g e r i  a .

46 As P r o fe s s o r  Dennis L loyd w ro te ;  "The b u lk  o f  s ta n d a rd  
c o n t r a c t s  a re  dev ised  r a t h e r  to  c o n s o l i d a t e  those  r u le s  
and usages which a re  b e s t  f i t t e d  t o  p r o t e c t  th e  
i n t e r e s t s  o f  p a r t i c u l a r  s u p p l i e r s ,  r a t h e r  than  t o  s t r i k e
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seek ing  in su rance  must ta k e  the  s ta n d a rd  p o l i c y  as i t  is  

and a b id e  by the  terms which he has not  p a r t i c i p a t e d  in  

f o r m u l a t i n g .  For t h i s  reason ,  th e  in s u ra n c e  c o n t r a c t  has 

been c a t e g o r is e d  as a " c o n t r a c t  o f  a d h e s i o n " . 47

W hi le  conceding t h a t  t h e r e  is  c o n s id e r a b l e  u t i l i t y  in  

terms o f  c o s t  sav ings  en joyed by N i g e r i a n  in su ra nc e  

companies in  th e  s t a n d a r d i s a t i o n  o f  p o l i c i e s ,  i t  cannot  be 

denied t h a t  the  consequence o f  th e  law im put ing  th e  

i n s u r e d ’ s consent t o  th e  terms c o n ta in e d  in  s ta n d a rd  

p o l i c i e s  w i t h o u t  a c tu a l  n o t i c e  or  n e g o t i a t i o n ,  i s  to  

encourage a tendency among in s u r e r s  t o  make them u n f a i r .  

T h is  i s  ach ieved because d e s p i t e  onerous terms most 

in su rance  consumers have l i t t l e  o p t io n  but  t o  subm it  to  th e  

terms as th e  n e c e s s i ty  o f  in su rance  p r o t e c t i o n  overwhelms  

c o n t r a r y  arguments in  th e  absence o f  a n a t i o n a l  s o c ia l  

s e c u r i t y  scheme. Indeed ,  th e  law compels in s u ra n c e  a g a i n s t  

t h i r d  p a r t y  motor l i a b i l i t i e s .  L e g i s l a t i v e  and j u d i c i a l  

a t te m p ts  a t  c o n t r o l l i n g  u n fa i r n e s s  in  in su ra nc e  c o n t r a c t s

a ba lance  between th e  needs and p r a c t i c e s  o f  a l l  
concerned in c l u d i n g  th e  humble consumer."  -  The Id e a  o f  
Law. ( 1981 ) p p . 2 4 9 -2 5 0 .

47 K e s s le r ,  " 'Contracts o f  Adhesion-Some Thoughts About  
Freedom o f  C o n t r a c t " ;  (1 9 4 3 )  43 C o l . L . R .  629. "A
c o n t r a c t  o f  adhesion is  a form proposed by one o f  th e  
c o n t r a c t i n g  p a r t i e s  to  the  o t h e r  as the  d e f i n i t i v e  form  
o f  th e  c o n t r a c t  which is  in ten d e d  to  be u n a l t e r a b l e  
e x ce p t  in  t r i f l i n g  and u n im p o r ta n t  d e t a i l ;  th e  p a r t y  to  
whom t h i s  ty p e  o f  c o n t r a c t  i s  o f f e r e d  may ' t a k e  i t  o r  
l e a v e  i t ’ but cannot n e g o t i a t e  i t s  terms or  
c o n d i t i o n s . " : -  S c h m i t h o f f ,  "The U n i f i c a t i o n  or  
H arm o n is a t io n  o f  Law by means o f  S tandard  C o n t r a c ts  and 
General C o n d i t io n s " ,  ( 1 9 6 8 )  17 I . C . L . Q .  551. For th e
argument t h a t  c o n t r a c t s  o f  adhesion should  be c o n s id e re d  
p r e s u m p t iv e ly  u n e n fo r c e a b le  see,  R a k o f f , " C o n t ra c ts  o f  
Adhesion: An Essay in  R e c o n s t r u c t i o n " ,  ( 1 9 8 3 )  96 H arv .  
L.R. 1174.
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a re  co n s id e re d  in  Chapters  5 and 7, i n f r a ,  r e s p e c t i v e l y .

In s u ra n c e  p o l i c i e s  a re  n o ta b ly  framed in  t e c h n i c a l  

language.  I t  has been shown in  a survey  t h a t  few peop le  

bo th e r  t o  read the  p o l i c y  document d e l i v e r e d  t o  them, and 

a fe w e r  number understand i t s  im po rt  when r e a d . 48 The Law 

Reform Commission n o t in g  th e  problems c r e a t e d  recommended 

t h a t  p o l i c i e s  be drawn up in  s i m p l i f i e d  and n o n - t e c h n ic a l  

language.  I t  was a ls o  recommended t h a t  p o l i c i e s  be reduced  

i n t o  th e  t h r e e  major  e t h n i c  languages in  N i g e r i a  t o  he lp  

i l l i t e r a t e  consumers.49 However, n e i t h e r  o f  the  

recommendations has been implemented and, as such, the  

s i t u a t i o n  remains unchanged.

Another  p o in t  in  r e l a t i o n  to  in su ra nc e  p o l i c i e s  is  the  

p r i n t  in  which they  a re  w r i t t e n .  Most in su ra n c e  p o l i c i e s  

are  w r i t t e n  in  ' f i n e  p r i n t s ’ and t h i s  may p a r t l y  e x p l a i n  

th e  r e lu c t a n c e  to  read them, whereas th e  b in d in g  f o r c e  o f  

a c o n t r a c t u a l  document g e n e r a l l y  cannot be impinged on 

account  o f  i t s  p r i n t .  In  Atu v. Face t o  Face M i l l i o n  

Pol 1a r  P o o ls . 50 th e  p l a i n t i f f  argued t h a t  he could  no t  read  

th e  c o n d i t io n s  o f  a pools  c o n t r a c t  because the y  were in  

"very  small p r i n t "  and, as such, was no t  bound by them.  

Th is  argument was r e j e c t e d .  The t r i a l  judge  r e s t a t e d  the  

common law r u l e  t h a t  in  the  absence o f  f r a u d  or  

m is r e p r e s e n t a t io n  a document fo rm ing  p a r t  o f  th e  c o n t r a c t

48 Is ie k w e n e ,  f o o t n o t e  14, su p ra .  See a ls o  Mensah,  
" In s u ra n c e  P o l ic y  C o n d i t io n s  in  A f r i c a " ,  ( 1 9 7 5 )  V I  U N  
C onference  Papers 99 a t  101.

49 Law Reform J o u r n a l ,  o p . c i t . p . 180.

50 [1 9 7 4 ]  4 U . I . L . R .  131 .
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i s  b in d in g  on th e  p a r t i e s  t o  i t  i r r e s p e c t i v e  o f  th e  s i z e  o r

n a tu r e  o f  the  p r i n t :

The l e g a l  p o s i t i o n  then is  t h a t  by s ig n in g  and 
su ing  on the  c o u p o n . . . t h e  p l a i n t i f f  i s  bound,  
s t r i c t l y  bound by a l l  th e  terms and c o n d i t io n s  
ap p e a r in g  the re o n  and f o r  him i t  w i l l  be w h o l ly  
im m a te r ia l  whether  some o f  th e s e  c o n d i t i o n s  were  
in  small type  o r  n o t .  Where th e  is s ue  o f  f r a u d  
or m is r e p r e s e n t a t io n  i s  r a is e d  t h e r e ,  i t  may 
become m a t e r i a l  to  c o n s id e r  w hether  th e  sm al lness  
o f  the  ty p e  was c a l c u l a t e d  t o  m is le a d  or  d e c e iv e .
. . . I  am s a t i s f i e d  t h a t  th e  p l a i n t i f f  i s  bound by 
a l l  th e  terms o f  th e  coupon, . . . w h e t h e r  they  be 
on t h i c k  type  o r  smal l  t y p e . 51

There is  l i t t l e  doubt t h a t  the  p r i n c i p l e  a p p l i e s  e q u a l l y  t o

in su rance  p o l i c i e s . 52

Of p a r t i c u l a r  s i g n i f i c a n c e  h e re ,  i s  th e  p r i n c i p l e  t h a t

s ta n d a rd  p o l i c i e s  form p a r t  o f  th e  c o n t r a c t  o f  in su ra n c e  i f

in c o r p o r a te d  in  th e  proposal  fo rm ,  cover  note  or

c e r t i f i c a t e  o f  in su ra nc e  by r e f e r e n c e ,  a p p l i e d  by th e

Supreme C our t  in  Wuraola and Haway ( s u p r a ) .  The e f f e c t  o f

th e  p r i n c i p l e  has been to  g iv e  in s u r e r s  th e  green l i g h t  no t

to  fo rw a rd  cop ies  o f  th e  p o l i c y  t o  persons in s u re d  though

the  p o l i c y  embodies terms govern ing  th e  r e l a t i o n s h i p  o f  th e

p a r t i e s ,  and in s u r e r s  a re  prepared  t o  r e l y  on i t s

p r o v is i o n s  to  avo id  l i a b i l i t y .

For a c o n t r a c t  to  be c r e a t e d ,  th e  common law has

always demanded t h a t  t h e r e  be a m eet ing o f  th e  minds o f  th e

p a r t i e s  on i t s  te rm s.  T h is  is  expressed by say ing  t h a t  th e

p a r t i e s  must reach a consensus ad idem . However, in  v iew o f

th e  way in  which modern commercial  agreements a re  c r e a t e d ,

51 Per Oputa J . ,  i b i d . a t  p p . 1 3 6 -1 3 7 .

52 Koskas v. S tandard M ar ine  In s .  Co. (1 9 2 7 )  27 L I . L . R e p .  
5 9 ,6 2 .



i t  i s  no t  a lways p o s s ib le  t h a t  c o n t r a c t i n g  p a r t i e s  agree  on 

a l l  th e  terms and c o n d i t io n s  o f  th e  c o n t r a c t .  T h e r e f o r e ,  

th e  law w i l l ,  a c co rd ing  to  th e  c i r c u m s ta n c e s ,  ho ld  t h a t  

p a r t i e s  have c o n t r a c t e d  on c e r t a i n  terms when such 

c irc u m sta n c e s  n e c e s s i t a t e  th e  i n f e r e n c e  t h a t  th e  p a r t i e s  

have agreed t o  c o n t r a c t  on those  te rm s .

Out o f  t h i s  deve loped a ge ne ra l  common law r u l e  on 

i n c o r p o r a t i o n  o f  terms c o n ta in e d  in  o t h e r  documents i n t o  

agreements between p a r t i e s  once t h e r e  is  a c l e a r  i n t e n t i o n  

t h a t  th e  terms c o n ta in e d  in  t h a t  o t h e r  document be 

in c o r p o r a te d  i n t o  t h e i r  agreem ent .  The c o u r ts  a ls o  i n s i s t  

t h a t  re as o n ab le  n o t i c e  be g iven  by th e  p a r t y  p r o f f e r i n g  a 

document as p a r t  o f  th e  c o n t r a c t  t o  th e  o t h e r  p a r t y  t h a t  

the  terms c o n ta in e d  in  th e  document a re  in te n d e d  by him to  

be in c o r p o r a te d  i n t o  th e  a g r e e m e n t .53 T h is  may be done 

e x p r e s s ly  by g i v i n g  a c tu a l  n o t i c e  o f  th e  w r i t t e n  terms and 

h is  i n t e n t i o n ,  o r  by i m p l i c a t i o n .  The l a t t e r  may occur  

where t h e r e  is  a common t r a d e  usage to  u t i l i s e  a p a r t i c u l a r  

s ta n d a rd  form , or  where t h e r e  is  a course  o f  d e a l i n g  

between th e  p a r t i e s  t o  use a s ta n d a rd  form .

As regards  s igned documents, th e  p r i n c i p l e  is  t h a t  in  

th e  absence o f  f r a u d  and m i s r e p r e s e n t a t i o n , a p a r t y  

proposing  to  c o n t r a c t  by s ig n in g  a w r i t t e n  document is  

bound by a l l  th e  terms o f  th e  document t o g e t h e r  w i t h  any 

terms in c o r p o r a t e d  t h e r e i n  by r e f e r e n c e ,  whether  o r  n o t  he

53 See g e n e r a l l y ,  T r e i t e l ,  The Law o f  C o n t r a c t . ( 7 t h .  e d . )  
pp. 166 -1 7 0 ;  C la r k e ,  " N o t ic e  o f  C o n t r a c t u a l  Terms",
(1 9 7 6 )  35 C . L . J .  51; P a r k e r  v .  S .E .  R a i lw a y  Co. (1 8 7 7 )  
2 C .P .D .  416; I n t e r f o t o  P i c t u r e  L i b r a r y  v .  S t i 1e t t o  
V is u a l  Programmes L td .  [1 9 8 8 ]  1 A l l  E .R .  348.
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has read th e m .54

As noted e a r l i e r ,  th e  usual s t a r t i n g  p o i n t  in  th e  

f o r m a t io n  o f  in su rance  c o n t r a c t s  i s  th e  submission o f  a 

proposal  form c o n t a in in g  a s igned d e c l a r a t i o n  by th e  

proposer  t o  th e  e f f e c t  t h a t  he agrees  t o  a c c e p t  a p o l i c y  

issued by th e  i n s u r e r .  The le g a l  a n a l y s i s  may be t h a t  by 

d e c l a r i n g  t h a t  he agrees  to  a c ce p t  a p o l i c y  issued by th e  

i n s u r e r ,  th e  proposer  makes an o f f e r  f o r  in s u ra n c e  whose 

terms a re  c o n ta in e d  in  th e  p o l i c y ,  so t h a t  upon acceptance  

o f  t h a t  o f f e r  by th e  i n s u r e r ,  th e  proposer  i s  im m e d ia te ly  

bound by th e  terms c o n ta in e d  in  th e  s ta n d a rd  p o l i c y  whether  

i t  i s  issued or  n o t .  T h is  w i l l  be th e  c o r r e c t  

i n t e r p r e t a t i o n  o f  the  Wuraola  and Haway cases .

Moreover,  th e r e  i s  th e  genera l  p r i n c i p l e  in  General  

A c c id e n t  In su ra n c e  Co. v .  C ro n k , 55 t h a t  a p roposer  f o r  

in su ra nc e  i s  deemed to  have a p p l ie d  f o r  th e  usual form o f  

p o l i c y  o f  th e  in s u r e r  in  r e s p e c t  o f  th e  p a r t i c u l a r  c la s s  o f  

in s u ra n c e .  The case i t s e l f  tu rn e d  on w hether  a proposer  

could r e fu s e  to  pay h is  premium on th e  ground t h a t  th e  

p o l i c y  issued d i f f e r e d  from th e  terms o f  h i s  p r o p o s a l .  On 

t h i s ,  W i l l s  J . ,  he ld  t h a t  a p roposer  must be ta k e n  to  have  

a p p l ie d  f o r  th e  o r d i n a r y  ty p e  o f  p o l i c y  issued by th e  

company and i f  the  wrong form o f  p o l i c y  was is s u e d ,  he no

54 H a l s b u r y ’ s Laws o f  England.  ( 4 t h  e d . )  V o l .  9 p a r a .  283;  
B1av v .  P o l l a r d  & M o r r is  [1 9 3 0 ]  1 K.B. 628; L ’ Es trange  
v .  F. Graucob L td .  [1 9 3 4 ]  2 K.B. 394; Chargoury v .  
Adebayo [1 9 72 ]  N .C .L . R .  384.  See g e n e r a l l y ,  Spencer ,  
" S ig n a t u r e ,  Consent, and th e  Rule  in  L ’ E s t ran ge  v.  
Graucob", (1 9 7 3 )  32 C . L . J .  104.

55 ( 1901 ) 1 7 T . L . R .  233.
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doubt had th e  r i g h t  t o  r e j e c t  i t  and i n s i s t  on th e  r i g h t

o n e . 56 I t  i s  not  so c l e a r  whether  th e  a u t h o r i t y  w i l l  p e r m i t

o f  a s i t u a t i o n  where th e  i n s u r e r  i s  r e l i e v e d  from doing

what i s  reas on ab le  t o  b r in g  n o t i c e  o f  th e  terms o f  th e

c o n t r a c t  to  th e  proposer  in  th e  absence o f  h i s  s i g n a t u r e .

The d e c is io n  in  Re Coleman’ s D e p o s i t o r i e s  L t d . . 57 c a s ts

doubts on t h i s  p o s s i b i l i t y .  In  t h a t  case ,  th e  E n g l is h  C o u r t

o f  Appeal he ld  t h a t  where a cover  no te  d e l i v e r e d  t o  th e

in su re d  i s  s i l e n t  on c o n d i t i o n s ,  th e  terms c o n ta in e d  in  th e

p o l i c y  a re  not  a u t o m a t i c a l l y  in c o r p o r a t e d  i n t o  th e  c o n t r a c t

ex ce p t  th e y  have been brought  to  th e  n o t i c e  o f  th e  in s u re d

or  a re  known by him. T h is  was so d e s p i t e  th e  f a c t  t h a t  a

p o l i c y  was d e l i v e r e d  t o  th e  in s u re d  s h o r t l y  a f t e r  th e

c o n t r a c t .  Accord ing to  Vaugham W i l l i a m s  L . J .  ( a t  p . 8 0 5 ) ;

I t  could  not  have been in  th e  c o n te m p la t io n  o f  
th e  p a r t i e s  t h a t  t h i s  c o n d i t i o n  as t o  immediate  
n o t i c e  should  a p p ly  u n t i l  the  c o n te n ts  o f  the  
p o l i c y  had been communicated to  th e  em ployer .  I  
hold t h a t  on th e  fa c e  o f  th e  th e  award t h e r e  is  
no e v idence  t h a t  th e  employer knew, o r  had th e  
o p p o r t u n i t y  o f  knowing, th e  c o n d i t i o n s  o f  the  
p o l i c y . . .

F l e t c h e r  Moulton L . J .  in  a d i s s e n t i n g  o p in io n  appears  to

have p r e f e r r e d  th e  t r a d i t i o n a l  b a s is  o f  an im p l ie d  consent

to  th e  s ta n d a rd  form c o n t r a c t  by th e  in s u r e d .  Thus, he

observed ( a t  p . 812)  t h a t :

The d o c t r i n e  t h a t  t h e r e  i s  some d u ty  on th e  p a r t  
o f  th e  a s s u re rs  to  g e t  the  p o l i c y  i n t o  th e  
p h y s ic a l  possession o f  th e  as su re d ,  and t h a t  th e  
r i g h t s  o f  th e  p a r t i e s  under th e  p o l i c y  depend on 
th e  d a te  a t  which t h i s  i s  e f f e c t e d ,  i s  t o  me so

56 See S o u th -E a s t  L a n c a s h ire  I n s .  Co. L td .  v . C r o i s d a l e  
(1931 ) 40 L I . L . R e p . 22.

57 [1 9 07 ]  2 K.B. 798.
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b e w i ld e r in g  and so, f o r e i g n  t o  any p r i n c i p l e  o f  
law a p p l i c a b l e  t o  w r i t t e n  c o n t r a c t s ,  and so 
u n l i k e  a n y th in g  t o  be found in  p r e v io u s  d e c is io n s  
as t o  th e  l i a b i l i t i e s  o f  p a r t i e s  under c o n t r a c t s  
such as t h e s e ,  t h a t  I  am unab le  t o  f o l l o w  i t .

Buckley L . J .  h e ld  t h a t  th e  c o n d i t i o n s  in  th e  p o l i c y  were

not  a p p l i c a b l e  t o  th e  c o n t r a c t  because a t  th e  d a te  o f  th e

lo ss  th e  in s u re d  was unaware o f  them and, as such, i t  was

im p o s s ib le  f o r  him to  comply w i t h  them.

Though th e  w e ig h t  o f  j u d i c i a l  a u t h o r i t y  in  N i g e r i a  is

in  f a v o u r  o f  a p r i n c i p l e  t h a t  an in s u re d  is  bound by terms

c o n ta in e d  in  th e  i n s u r e r ’ s s ta n d a rd  p o l i c y  f o r  t h a t  c la s s

o f  in su rance  in  th e  absence o f  d e l i v e r y  o f  a p o l i c y  t o  him,

or  communication o f  i t s  c o n t e n t s , 58 some c o u r ts  have been

r e l u c t a n t  t o  f o l l o w  th e  p r i n c i p l e .

In  Ado v. N i g e r i a  General In s u ra n c e  Co. L t d . . 59 the

in su re d  sued f o r  in de m n ity  under a motor in su ra n c e

c o n t r a c t .  I t  was e s t a b l i s h e d  a t  th e  t r i a l  t h a t  th e  in s u re d

had completed a proposal  form f o r  comprehensive  in s u ra n c e ,

and had been d e l i v e r e d  a c e r t i f i c a t e  o f  in su ra n c e  bu t  not

th e  p o l i c y .  The in s u r e r  m a in ta in e d  t h a t  th e  i n s u r e d ’ s

breach o f  c o n d i t i o n s  c o n ta in e d  in  th e  p o l i c y  r e l i e v e d  i t

from th e  o b l i g a t i o n  to  in dem n ify  him. The in s u re d

subm it te d  t h a t  he could  not  be bound by c o n t r a c t u a l

c o n d i t io n s  which were never  communicated t o  him. On t h i s ,

th e  in s u r e r  contended t h a t  th e  c e r t i f i c a t e  d e l i v e r e d  which

pro v id ed  t h a t  i t  r e l a t e d  t o  a p o l i c y  " is s u e d  in  accordance

w i th  th e  p r o v i s i o n s  o f  the  Motor v e h i c l e s  ( T h i r d  P a r ty

58 See f o o t n o t e s  22 and 41 ,  above.

59 [1 9 8 0 ]  4 -6  C . C . H . C . J .  27.
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In s u ra n c e )  Act" e f f e c t i v e l y  in c o r p o r a t e d  th e  terms o f  th e

s ta n d a rd  p o l i c y  i n t o  th e  c o n t r a c t .  The t r i a l  ju dge  r e j e c t e d

th e  i n s u r e r ’ s argument on th e  ground t h a t  th e  s t a te m e n t  in

th e  c e r t i f i c a t e  d id  no t  in c o r p o r a t e  th e  p o l i c y  by any

means, and was not  " c o n c lu s iv e  t h a t  th e  p o l i c y  was

d e l i v e r e d  t o  th e  [ i n s u r e d ]  th e r e b y  communicating th e  terms

and c o n d i t io n s  t h e r e i n  c o n ta in e d  to  h im".  In  th e  f i n a l

r e s u l t  i t  was h e ld  ( a t  pp. 3 0 - 3 1 )  t h a t :

The terms and c o n d i t io n s  o f  th e  p o l i c y  th e  breach  
o f  which the  [ i n s u r e d ]  was a l l e g e d  t o  have 
committed were no t  b rought  to  th e  n o t i c e  o f  th e  
c o u r t  by way o f  e v id e n c e  or  o t h e r w i s e .  And s in c e  
i t  has not  been e s t a b l i s h e d  t h a t  th e s e  terms and 
c o n d i t io n s  were communicated to  th e  [ i n s u r e d ]  he 
cou ld  not  be bound by them. -  A p a r t y  t o  a 
c o n t r a c t  cannot be bound by th e  terms and 
c o n d i t io n s  o f  th e  c o n t r a c t  which were not  
communicated to  him. The o n ly  terms which bind  
th e  [ i n s u r e d ]  a re  those  c o n ta in e d  i n . . . t h e  
c e r t i f i c a t e  o f  I n s u r a n c e . . .

In  N i g e r i a n  S a f e t y  In s u ra n c e  Co. v .  Z a r i a  C o - o p e r a t i v e

C r e d i t  M a rk e t in g  Union L t d . . 60 th e  in s u re d  c la im e d  f o r  the

c o s t  o f  re p a i  rs  c a r r i e d  o u t  on i t s  motor v e h i c l e  and f o r

the  c o s t  o f  h i r i n g  an a l t e r n a t i v e  v e h i c l e  d u r in g  th e  p e r io d

i t s  own was ou t  o f  use due t o  an a c c i d e n t  f o r  which the

i n s u r e r  r e p u d ia te d  l i a b i l i t y .  The in s u re d  had s i m i l a r l y

completed a proposal  form f o r  comprehensive in su ra n c e  and

was d e l i v e r e d  a c e r t i f i c a t e  o f  in s u ra n c e  but  not  the

p o l i c y .  The in s u r e r  contended in  th e  a c t i o n  t h a t  i t  was not

l i a b l e  f o r  th e  i n s u r e d ’ s second c la im  because i t  was a

c o n s e q u e n t ia l  loss  f o r  which l i a b i l i t y  was e x p r e s s ly

excluded in  i t s  s ta n d a rd  motor p o l i c y .  The t r i a l  judge

60 [1 9 7 8 ]  N .C .L . R .  264.
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re fu s e d  to  adm it  the  s ta n d a rd  p o l i c y  in  e v id e n c e .  In  th e  

C ourt  o f  Appeal ,  i t  was h e ld ,  r e l y i n g  on Re Coleman’ s 

D e p o s i t o r i e s , ( s u p r a ) ,  t h a t  even i f  th e  s ta n d a rd  p o l i c y  had 

been a d m it te d  in  e v id e n c e ,  th e  i n s u r e r  could  no t  r e l y  on 

th e  e x c e p t io n  c la u s e  c o n ta in e d  in  i t  because th e  p o l i c y  

was no t  d e l i v e r e d  t o  the  in s u re d ,  and t h a t  th e  in su re d  

could  not  be presumed to  know o f  a c la u s e  which had no t  

been brought  t o  h is  n o t i c e  so as to  be b in d in g  on him.

There  is  a r e a l  p o t e n t i a l  f o r  i n j u s t i c e  t o  persons  

in su re d  a r i s i n g  from th e  absence o f  a c l e a r  p r i n c i p l e  o f  

the  common law or  a s t a t u t o r y  p r o v is i o n  o b l i g i n g  in s u r e r s  

to  d e l i v e r  p o l i c i e s  to  persons in su re d  by them once th e  

c o n t r a c t  i s  concluded or  as soon t h e r e a f t e r  as is  

reas o n ab ly  p r a c t i c a b l e ,  o r  even to  communicate c o n t r a c t u a l  

terms in  some o t h e r  way such as th e  d e l i v e r y  o f  a s ta n d a rd  

p o l i c y  or  prospectus  b e fo r e  th e  c o n t r a c t  i s  made. Perhaps,  

th e  most s i g n i f i c a n t  i n j u s t i c e  i s  t h a t  th e  in s u re d  is  l e f t  

unaware o f  th e  r i g h t s  and o b l i g a t i o n s  assumed under th e  

c o n t r a c t .  T h is  has ensured t h a t  in  a s i g n i f i c a n t  number o f  

cases in  N i g e r i a ,  the  in su re d  is  p re v en ted  from r e c o v e r in g  

an in de m n ity  by reason o f  breach o f  p o l i c y  c o n d i t i o n s .

In  Oyedele  v. New I n d i a  Assurance Co. L t d . , 61 th e  

i n s u r e r  re p u d ia te d  l i a b i l i t y  to  pay f o r  damage to  th e  

i n s u r e d ’ s v e h i c l e  on th e  ground t h a t  th e  i n s u r e d ’ s f a i l u r e  

to  subm it  to  a r b i t r a t i o n  was a breach o f  a c o n d i t i o n  

p re c e d e n t  c o n ta in e d  in  th e  p o l i c y .  The in s u re d  argued he 

was not  bound by th e  c o n d i t io n s  c o n ta in e d  in  th e  p o l i c y

61 [ 1 9 6 9 ]  N . C . L . R .  4 1 6 .
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s in c e  th e  p o l i c y  was no t  d e l i v e r e d  t o  him and he was 

o th e r w is e  unaware o f  i t s  c o n d i t i o n s .  The presence o f  a 

proposal  form s igned by th e  in s u re d ,  a cover  note  and a 

c e r t i f i c a t e  o f  in su rance  a l l  r e f e r r i n g  t o  a p o l i c y ,  led  

Thompson J . ,  t o  note t h a t  th e  s imi 1 i a r i t i e s  w i t h  Wuraola  

compelled  him t o  apply  th e  d e c is io n  in  th e  l a t t e r  case to  

hold  t h a t  th e  i n s u r e r ’ s s ta n d a rd  p o l i c y  was in c o r p o r a t e d  in  

th e  c o n t r a c t  and the  in s u re d  was bound by i t s  terms  

i r r e s p e c t i v e  o f  d e l i v e r y  o f  th e  p o l i c y .  Thus, i t  was he ld  

t h a t  th e  breach o f  th e  a r b i t r a t i o n  c o n d i t i o n  p re c e d e n t  

p ro v id ed  th e  in s u r e r  w i t h  an a b s o lu te  de fence  t o  th e  

i n s u r e d ’ s c la im .  The le a r n e d  ju d g e ,  however, warned ( a t  

p . 432)  t h a t :

C i t i z e n s  e n t e r i n g  i n t o  c o n t r a c t s  o f  in s u ra n c e  a re  
a d v ised  t o  be f u l l y  c o n v e rs a n t  w i t h  t h e i r  r i g h t s  
and d u t i e s .  In s u ra n c e  companies a re  f u l l y  aware  
o f  t h e i r  r i g h t s  and d u t i e s  under th e  law and any 
p a r t y  to  an in su ra nc e  c o n t r a c t  who i s  no t  so 
v i g i l a n t  i s  l i k e l y  to  be sh ipwrecked on th e  sea  
o f  s p e c u l a t i o n .

The n e c e s s i t y  o f  hav ing persons in s u re d  c o n v e rs a n t  w i t h  

t h e i r  c o n t r a c t u a l  d u t i e s  led  th e  U.K . Law Commission to  

recommend t h a t  i n s u r e r s  should be o b l ig e d  t o  f u r n i s h  th e  

insu red  w i t h  documents in  which w a r r a n t i e s  a r e  c r e a t e d . 62 In  

p r a c t i c e ,  t h i s  would in c lu d e  both th e  p o l i c y  and proposal  

form . I t  i s  su b m it te d  t h a t  t h i s  recommendation i s  a 

d e s i r a b l e  one to  be adopted in  N i g e r i a  as a s t a t u t o r y  

p r o v i s i o n .  S u r p r i s i n g l y  though, th e  N i g e r i a n  Law Commission 

in  i t s  1984- d e l i b e r a t i o n s  on th e  re fo rm  o f  in s u ra n c e  laws  

f a i l e d  to  i d e n t i f y  th e  prob lem, and no proposal  was made

62 Law Com. No. 104, p a r a . 6 . 1 4 .
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towards re fo rm .

A rg u a b ly ,  an e x a m in a t io n  o f  th e  p r o v i s i o n s  r e l a t i n g  t o  

m arine  in su ra nc e  makes re fo rm  in  t h i s  a r e a  i m p e r a t i v e .  By 

s e c t i o n  23 o f  th e  M ar ine  In s u ra n c e  Act  o f  1961 (based on 

th e  M ar ine  In su ra n c e  Act  o f  1906 U . K . ) ,  a c o n t r a c t  o f  

marine in su ra nc e  s h a l l  be deemed t o  be concluded when th e  

proposal  o f  th e  assured i s  accepted  by th e  i n s u r e r ,  whether  

th e  p o l i c y  is  then  issued o r  n o t .  However, by s e c t i o n  24 "a 

c o n t r a c t  o f  marine in su ra n c e  s h a l l  no t  be a d m is s ib le  in  

e v i  dence uni ess i t  is  embodi ed in  a mari ne p o l i  cy . . . ” . The 

c u r io u s  r e s u l t  i s  t h a t  in  th e  absence o f  a cor res p o n d in g  

p r o v is i o n  o f  th e  Act mandating an i n s u r e r  t o  issue  a 

p o l i c y ,  in  th e  ev en t  t h a t  he f a i l s  a n d / o r  n e g l e c t s  to  do 

t h i s ,  w h i l e  t h e r e  is  a v a l i d  and concluded c o n t r a c t  between  

in su red  and i n s u r e r ,  th e  fo rm er  cannot prove in  law th e  

e x is t e n c e  o f  th e  c o n t r a c t  so as t o  c la im  on i t  in  th e  e v e n t  

o f  a d i s p u t e .

The above anomaly is  a p t l y  i l l u s t r a t e d  by th e  r e c e n t  

Supreme C ourt  d e c is io n  in  N a t io n a l  In s u ra n c e  Corpn. o f  

Ni g e r i  a v . Power & I n d u s t r i a l  E n g in e e r in g  Co. L t d . 63 Bags 

o f  r i c e  were insured  on a marine voyage from T h a i la n d  to  

Lagos or  P o r t - H a r c o u r t . Pursuant  to  th e  c o n t r a c t ,  the  

i n s u r e r  issued a marine in su ra nc e  open cover  and,  

t h e r e a f t e r ,  a c e r t i f i c a t e  o f  in s u ra n c e  e v id e n c in g  the  

d e c l a r a t i o n s  o f  th e  p a r t i c u l a r  consignment t o  th e  in s u r e d .  

Premiums were s u b sequen t ly  c a l c u l a t e d  and p a id  on the

63 [1 9 8 6 ]  1 N .W .L .R .  1. See a ls o  Bendel In s u ra n c e  L td .  v .
Edokpolor  [1 9 89 ]  4 N .W .L .R .  725.
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in su re d  v a lu e  o f  N1.2m. On a c la im  f o r  an in d e m n ity  f o r

loss  a r i s i n g  from the  s in k i n g  o f  th e  c a r r y i n g  v e s s e l ,  th e

in s u r e r  den ied  l i a b i l i t y  on a number o f  grounds,  i n t e r

a l i a ,  t h a t  t h e r e  was no concluded c o n t r a c t  o f  in s u ra n c e ,

n o n - d is c lo s u r e  o f  the  f a c t  t h a t  th e  c a r r y i n g  vess e l  had

s a i l e d  b e fo r e  in su rance  was o b ta in e d  and non-payment o f

premium b e fo r e  lo s s .  Both th e  High C o u r t  and th e  C our t  o f

Appeal e n te r e d  judgment f o r  th e  in s u r e d .  On f u r t h e r  appeal

t o  th e  Supreme C o u r t ,  i t  was s t r o n g l y  urged on b e h a l f  o f

th e  in s u r e r  t h a t  as t h e r e  was no p o l i c y  issued or  a d m i t te d

in  e v id e n c e  t o  prove th e  c o n t r a c t  o f  m arine  in s u ra n c e

p u rsuant  to  s e c t i o n  2 4 ( 1 )  o f  th e  A ct  o f  1961, th e  i n s u r e d ’ s

c la im  must f a i l .  A f i n d i n g  by th e  c o u r t  t h a t  th e  m arine

in su ra nc e  open cover  a d m i t te d  in  e v id e n c e  was a p o l i c y

w i t h i n  th e  meaning and in tendm ent  o f  th e  A c t ,  saved th e

i n s u r e d ’ s c la im .  Obaseki J . S . C . ,  d e l i v e r i n g  th e  lead

ju dgm ent ,  he ld  ( a t  p. 19) t h a t  i t  was c l e a r  t h a t

" u n d e r . . . t h e  Mar ine  In s u ra n c e  Act  1961, a c o n t r a c t  o f

M ar ine  in su ra nc e  is  in a d m i s s i b le  in  e v id e n c e  un le ss  i t  is

embodied in  a marine p o l i c y " .

Oputa J . S . C . ,  recogn ised  th e  d i f f i c u l t y  c r e a t e d  by

s e c t i o n s  23 and 2 4 ( 1 )  when he observed ( a t  p p . 3 7 - 3 8 )  t h a t :

A p p a r e n t ly  th e n ,  i t  looks  as though what has been 
g iven  w i t h  one hand by s e c t i o n  23 has been taken  
away w i th  th e  o th e r  hand by s e c t i o n  2 4 . . .
S e c t io n  24 can in  an a p p r o p r i a t e  case w i t h  an 
unscrupulous In s u ra n c e  Company c r e a t e  problems  
f o r  an assured i f  th e  In s u ra n c e  Company w i t h 
ho lds  th e  p o l i c y  thus  making i t  im p o s s ib le  f o r  
th e  assured t o  prove th e  c o n t r a c t  o f  m ar ine  
in s u ra n c e .  But t h a t  i s  no reason why t h e  c o u r t s  
should  r e fu s e  t o  e n f o r c e  th e  c l e a r  p r o v i s i o n s  o f  
t h a t  s e c t i o n .  A l l  arguments on h a rd s h ip  o f  a 
case e i t h e r  on one s id e  or  th e  o t h e r ,  must be
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r e j e c t e d ,  when we a re  pronouncing what th e  law 
i s . . .  I f  s e c t i o n  24 o f  th e  M a r in e  In s u ra n c e  Act  
1961 i s  th o u g h t  t o  be o p p r e s s iv e  o r  in c o n v e n ie n t ,  
a p p l i c a t i o n  t o  c o r r e c t  o r  amend i t  o r  re p e a l  i t  
must be made e ls e w h e re  and n o t  t o  ju d g e s  who a r e  
bound t o  i n t e r p r e t  and uphold t h e  law as i t  i s  
and no t  as i t  ought t o  b e . . .
(Emphasis added) .

I t  sometimes happen t h a t  a proposal  f o r  in su ra nc e  i s  

made and accepted  on th e  c o n d i t i o n  t h a t  th e  c o n t r a c t  s h a l l  

not commence u n t i l  th e  p o l i c y  is  d e l i v e r e d  t o  th e  p ro p o s e r .  

T h is  has been noted no t  t o  be an uncommon c o n d i t i o n  o f  a 

proposal  f o r  l i f e  i n s u r a n c e . 64 The e f f e c t  i s  t h a t  though  

t h e r e  i s  a proposal and acce p ta nc e ,  and th e  p a r t i e s  a re  

agreed on th e  terms o f  th e  c o n t r a c t ,  th e  acceptance  is  o f  

no le g a l  s i g n i f i c a n c e  as t h e r e  i s  no b in d in g  c o n t r a c t  in  

e x is t e n c e  u n t i l  th e  c o n d i t io n  is  f u l f i l l e d  and th e  p o l i c y  

d e l i v e r e d . 65 In  the  absence o f  a c o n t r a c t u a l  s t i p u l a t i o n ,  

t h e r e  is  a u t h o r i t y  t o  th e  e f f e c t  t h a t  t h e r e  i s  a s t ro n g  

presumption in  th e  case o f  l i f e  in s u ra n c e  t h a t  no c o n t r a c t  

e x i s t s  u n t i l  the  premium is  pa id  and th e  p o l i c y  is  i s s u e d . 66 

The q u e s t io n  t h a t  comes to  mind is  whether  i t  i s  j u s t  t o  

p re v e n t  an i n s u r e d ’ s r e p r e s e n t a t i v e s  from r e c o v e r in g  upon 

the  death  o f  th e  in su red  where a p o l i c y  i s  not  issued even  

though th e  premium is  pa id  and accepted?

There  is  no r e p o r te d  N ig e r ia n  a u t h o r i t y  on t h i s ,  but

64 M a c G i l l i v r a y  and P a r k i n g t o n , o p . c i t . p a r a .  254.  Most
l i f e  proposal  forms in  th e  N i g e r i a n  m arket  p r o v id e  t h a t :
"The assurance w i l l  commence as soon as th e  f i r s t  
premium is  acknowledged by th e  is s ue  o f  th e  company’ s 
o f f i c i a l  r e c e i p t  and l e t t e r  o f  a c c e p t a n c e . . . " .

65 I b i d .

66 Southern Cross Ass. Co. v . A u s t r a l i a n  P r o v i n c i a l  Ass.
( 1 9 3 9 )  39 S.R.  ( N . S . W . ) 174.

63



a s i m i l a r  problem arose  in  th e  M a la y s ia n  case o f  

Borhanuddin v .  American I n t e r n a t i o n a l  In s u ra n c e  Co. L t d . . 67 

where a proposal  f o r  l i f e  in su ra nc e  s igned by th e  deceased  

in s u re d  p ro v id ed  t h a t  th e  "assurance a p p l ie d  f o r  s h a l l  not  

ta k e  e f f e c t  un less  and u n t i l  a p o l i c y  i s  issued and 

d e l i v e r e d . . . " .  The in su re d  pa id  th e  f i r s t  premium on the  

p o l i c y  and d ied  s h o r t l y  a f t e r w a r d s .  On a c la im  by her  

r e p r e s e n t a t i v e s , th e  in s u r e r s  contended t h a t  t h e r e  was no 

c o n t r a c t  in  e x is t e n c e  as no p o l i c y  had been issued  and 

d e l i v e r e d  in  accordance w i t h  th e  p r o p o s a l ,  a l th o u g h  a 

p o l i c y  number had been a l l o t t e d .  The t r i a l  ju dge  upheld  

t h i s  c o n t e n t i o n .  R evers ing  th e  d e c is io n  on a p p e a l ,  th e  

Supreme C ourt  he ld  t h a t  as th e  in s u re d  had performed her  

p a r t  o f  th e  b a rg a in  by pay ing  the  premium, and as t h e r e  was 

n o th in g  l e f t  f o r  her  to  do, i t  became th e  du ty  o f  th e  

i n s u r e r  to  issue  and d e l i v e r  a p o l i c y .  The d e c is io n  

proceeded on th e  reason ing  t h a t  s in c e  th e  i n s u r e r  had 

accepted  th e  premium and had not  r e j e c t e d  th e  p r o p o s a l ,  

th e r e  was an o b l i g a t i o n  on i t s  p a r t  to  issue  a p o l i c y .  

F u r th e rm o re ,  i t  was he ld  t h a t  n o tw i t h s t a n d i n g  a c o n t r a c t u a l  

term to  the  c o n t r a r y ,  n o n - d e l i v e r y  o f  th e  p o l i c y  cou ld  not  

mean t h e r e  was no concluded c o n t r a c t  o f  in s u ra n c e .

The response o f  th e  A u s t r a l i a n  Law Commission to  the  

f a i l u r e  o f  in s u r e r s  to  d e l i v e r  p o l i c i e s  p r o m p t ly ,  o r  a t  

a l l ,  was to  recommend th e  s t a n d a r d i s a t i o n  o f  in s u ra n c e  

p o l i c i e s  in  th e  f i e l d  o f  h o us eh o ld ers ,  motor v e h i c l e ,  

personal  a c c i d e n t ,  consumer c r e d i t  and t r a v e l  in s u ra n c e s  so

67 [ 1 9 8 6 ]  L . R . C .  (Comm.)  113.
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as t o  c o n ta in  f a i r  p r o v i s i o n s .  The i n s u r e r  i s  r e q u i r e d  to  

warn th e  insu red  o f  any d e v i a t i o n  o u ts i d e  th e  s ta n d a rd  

c o v e r .  In  a d d i t i o n ,  i t  was recommended t h a t  an i n s u r e r  

should be o b l ig e d  t o  p r o v id e  an in s u re d ,  upon r e q u e s t ,  w i th  

a copy o f  the  terms o f  th e  p o l i c y  c o n t r a c t e d . 68 The 

Commission r e s i l e d  from recommending th e  d e l i v e r y  o f  a 

p o l i c y  w i t h i n  a c e r t a i n  t im e  on c o n c lu s io n  o f  th e  c o n t r a c t ,  

or  b e fo r e  the  c o n t r a c t ,  i n t e r  a l i a ,  because i t  "would 

a lm ost  c e r t a i n l y  impede th e  p r o v i s i o n  o f  i n t e r i m  c o v e r " ,  

and " [ I t ]  m ight  unduly  r e s t r i c t  th e  i n d u s t r y  in  r e l a t i o n  t o  

th e  development o f  new methods o f  m a r k e t i n g " . 69

Though th e  s t a n d a r d i s a t i o n  o f  c o n t r a c t u a l  terms is  

d e s i r a b l e ,  i t  i s  s u b m it te d  t h a t  th e  Commission’ s approach  

o v e r lo o k s  an im p o r ta n t  a s p e c t .  There  is  l i t t l e  u t i l i t y  in  

having a f a i r  c o n t r a c t  where th e  in s u re d  is  i g n o r a n t  o f  i t s  

terms so as t o  e n a b le  him comply. The reasons advanced by 

the  Commission f o r  r e j e c t i n g  an o b l i g a t i o n  on in s u r e r s  to  

d e l i v e r  a p o l i c y  a re  no t  p a r t i c u l a r l y  c o n v in c in g .  In deed ,  

th e  Commission recogn ised  t h a t  such a development would add 

m a r g i n a l l y  to  th e  c o s t  o f  some types  o f  in s u ra n c e .  In  

r e l a t i o n  to  i n t e r i m  c o n t r a c t s ,  th e  v iew should  be 

r e i t e r a t e d  t h a t  such c o n t r a c t s  a re  u s u a l l y  e n t e r e d  i n t o  as 

a p re lu d e  to  a f u l l  c o n t r a c t .  Thus, th e  d e l i v e r y  o f  a 

p o l i c y  soon a f t e r  an i n t e r i m  c o n t r a c t  i s  concluded would  

n e a r l y  always o b v i a t e  th e  need t o  d e l i v e r  a n o th e r  p o l i c y  

when th e  f u l l  c o n t r a c t  i s  g r a n te d .  F u r th e rm o re ,  most

68 R epor t  No. 20, o p . c i t . , p a r a s .  33, 5 7 - 6 9 .

69 I b i d .  a t  p a r a . 33.
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in d e m n ity  c o n t r a c t s  a re  a n n u a l l y  renewable  so t h a t  d e l i v e r y  

o f  a p o l i c y  on th e  o r i g i n a l  c o n t r a c t  would n e a r l y  a lways  

o b v i a t e  th e  need to  d e l i v e r  a n o th e r  f o r  subsequent renewals  

when th e  terms a re  unchanged. I t  has been shown t h a t  in  

N i g e r i a  where l e g i s l a t i o n  r e q u i r e s  in s u r e r s  t o  d e l i v e r  

c e r t i f i c a t e s  o f  in su ra nc e  in  r e l a t i o n  t o  t h i r d  p a r t y  motor  

l i a b i l i t y  c o n t r a c t s ,  t h i s  r e s u l t s  in  th e  m is c h ie f  o f  

m is le a d in g  persons in su re d  i n t o  t h i n k i n g  t h e r e  i s  no o t h e r  

s e p a r a t e  document in  e x is t e n c e  c o n t a i n i n g  anymore 

c o n t r a c t u a l  terms t o  be f u l f i l l e d .

2 .7  Conc lus ion

One may conclude th e  Chapter  by q u o t in g  th e

o b s e r v a t io n s  o f  Lord D e v l in  in  McCutheon v .  David

McBrayne, 70 thus :

I t  may seem a narrow and a r t i f i c i a l  l i n e  t h a t  
d i v i d e s  a t i c k e t  t h a t  i s  b lank  on th e  back from  
one t h a t  says "For c o n d i t io n s  see t i m e - t a b l e s "  or  
something o f  t h a t  s o r t .  Th at  has been he ld  t o  be 
enough n o t i c e .  I  agree t h a t  i t  i s  an a r t i f i c i a l  
l i n e  and one t h a t  has l i t t l e  r e le v a n c e  t o  
everyday c o n d i t i o n s . . .  I t  w i l l  remain u n p a la t a b le  
s a u c e . . . u n t i 1 th e  l e g i s l a t u r e ,  i f  th e  c o u r ts  
cannot do i t ,  in t e r v e n e s  t o  secure  t h a t  when 
c o n t r a c t s  a re  made in  c i rc u m sta n c e s  in  which  
t h e r e  is  no scope f o r  f r e e  n e g o t i a t i o n  o f  th e  
te rm s ,  th e y  a re  made on terms t h a t  a re  c l e a r ,  
f a i r  and re ason ab le  and s e t t l e d  in d e p e n d e n t ly  as 
s u c h .

L e g i s l a t i v e  a t te m p ts  a t  e n s u r in g  the  f a i r n e s s  on in s u ra n c e  

c o n t r a c t  terms in  N i g e r i a  a re  examined in  C hapter  5, i n f r a .  

These a t te m p ts  should be complemented w i t h  o th e r s  o b l i g i n g  

in s u r e r s  t o  g iv e  adequate  n o t i c e  o f  terms by d e l i v e r i n g  a

70 [ 1 9 6 4 ]  1 W . L . R .  125 a t  pp.  1 3 6 - 1 3 7 .
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p o l i c y  and a l l  endorsements in  i t  t o  persons in su re d  when 

th e  c o n t r a c t  i s  concluded o r  as soon t h e r e a f t e r  as is  

re as o n ab ly  p r a c t i c a b l e  in  th e  c i rc u m s ta n c e s .
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CHAPTER 3

THE REGULATION OF INSURANCE INTERMEDIARIES

3.1  I n t r o d u c t i  on

The p r e v io u s  C hapter  d e a l t  w i t h  th e  c o n t r a c t  o f  

in su ra n c e  a t  fo r m a t io n  s t a g e ,  th e  documents used in  th e  

fo r m a t io n  process and on which th e  c o n t r a c t  i s  p i v o t e d ,  th e  

p r i n c i p l e s  g o ve rn in g  th e  use o f  th e s e  documents and th e  

p r a c t i c e  which N i g e r i a n  in s u r e r s  have deve loped in  t h e i r  

use w i t h  suggested re form s made. U n d e r l i n i n g  t h i s  is  t h a t  

in s u ra n c e  i n t e r m e d i a r i e s  a re  a c t i v e l y  in v o lv e d  a t  th e  

c o n t r a c t i n g  p e r io d  in  b r in g in g  in su re d  and i n s u r e r  i n t o  

c o n t r a c t u a l  r e l a t i o n s h i p s .

The bu lk  o f  p r i v a t e  in s u ra n c e  in  N i g e r i a  is  t r a n s a c t e d  

through th e  medium o f  d i f f e r e n t  c a t e g o r i e s  o f  in su ra n c e  

i n t e r m e d i a r i e s . M oreover ,  th e  l i m i t a t i o n  o f  in su ra n c e  

companies and t h e i r  branch o f f i c e s  to  th e  Fe de ra l  and S t a t e  

c a p i t a l s ,  and m ajor  urban c e n t r e s ,  i s  t o  c o n s t i t u t e  the  

i n t e r m e d ia r y  i n t o  an i n t e g r a l  f o r c e  in  th e  m a rk e t in g  

machinery o f  in s u ra n c e  companies and, in  many cases ,  i s  th e  

f i r s t  o r  o n ly  p o i n t  o f  c o n t a c t  between [ p r o s p e c t i v e ]  

in su red  and i n s u r e r .

I n t e r m e d i a r i e s  f a l l  i n t o  d i f f e r e n t  c a t e g o r i e s  and 

t h e i r  f u n c t i o n s  (depending on c a te g o r y )  in c l u d e ,  i n t e r  

a l i a ,  a d v is in g  in s u re d s  on th e  a p p r o p r i a t e  ty p e  o f  c o v e r ,  

s o l i c i t i n g  p ro p o s a ls  and a i d i n g  in  t h e i r  c o m p le t io n ,  

c o l l e c t i n g  premiums, sending ou t  renewal n o t i c e s ,  i s s u in g  

cover  notes  and i n t e r i m  c o n t r a c t s  o f  in s u ra n c e  and,

68



a s s i s t i n g  in  th e  c la im s  p rocess .  I t  i s  im p o r ta n t  t h a t  

i n t e r m e d i a r i e s  a re  c a pab le  o f  p e r fo rm in g  th e  f u n c t i o n s  

which th e y  undertake  o r  a re  r e q u i r e d  o f  them t o  be 

per fo rm ed ,  t h a t  they  a r e  knowledgeable  enough in  what is  

s o ld ,  and t h a t  proper  laws and p r i n c i p l e s  e x i s t  t o  r e g u l a t e  

t h e i r  a c t i v i t i e s .

The n e x t  two C h a p te rs ,  t h e r e f o r e ,  seek t o  examine the

c a t e g o r i s a t i o n  o f  in su rance  i n t e r m e d i a r i e s  in  th e  N ig e r ia n

m a rk e t ,  th e  l e g i s l a t i v e / r e g u l a t o r y  framework e x i s t i n g  f o r  

t h e i r  c o n t r o l ,  and a p p r a is e  how adequate  th e s e  a re  a t  

en s u r in g  th e  r e a l i s a t i o n  o f  th e  u l t i m a t e  aim o f  p r o t e c t i n g  

th e  in s u r i n g  p u b l i c  a g a i n s t  th e  p o s s i b i l i t y  o f  losses  

a r i s i n g  from in t e r m e d ia r y  a c t i v i t i e s .  I r r e s p e c t i v e  o f  

c a te g o r y ,  an in t e r m e d ia r y  is  p r i m a r i l y  an agent  o f  one 

p a r t y  t o  th e  c o n t r a c t  o r  o f  th e  o t h e r .  R e le v a n t  agency 

p r i n c i p l e s  as a p p l ie d  t o  in su ra nc e  i n t e r m e d i a r i e s  w i l l  be 

examined in  the  n ex t  C hapter  which i s  w r i t t e n  a g a i n s t  the  

backdrop o f  genera l  common law agency p r i n c i p l e s  i n c l u d i n g  

those adopted by th e  c o u r ts  in  N i g e r i a .

3 .2  The C l a s s i f i c a t i o n  o f  I n t e r m e d i a r i e s

The word * i n t e r m e d i a r y ’ i s  used here  in  th e  sense o f  

those a c t i n g  as middle  men in  b r in g in g  in s u re d  and in s u r e r  

i n t o  p o s i t i o n s  where th e y  deal w i th  one a n o th e r .  The 

C l a s s i f i c a t i o n  o f  in su rance  i n t e r m e d i a r i e s  in  th e  N i g e r i a n

market  f a l l s  i n t o  two broad heads, v i z :  agents  and b r o k e r s .

S u f f i c e  i t  f o r  p re s e n t  purposes t h a t  th e  fo rm e r  is  u s u a l l y  

he ld  th e  agent  o f  th e  in s u r e r  w h i l e  th e  l a t t e r  i s  agent  o f
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th e  in s u re d .  One cannot  escape such a genera l

c a t e g o r i s a t i o n  a t  t h i s  s ta g e  as th e  law a t t a c h e s  d u t i e s ,

o b l i g a t i o n s  and l i a b i l i t i e s  t o  them depending on c a t e g o r y ,  

and th e  s t a t u t o r y  p r o v is i o n s  r e g u l a t i n g  th e  o p e r a t io n s  o f  

i n t e r m e d i a r i e s  c l a s s i f i e s  them a c c o r d i n g l y .  The f o l l o w i n g  

i s  an a t te m p t  a t  c l a s s i f y i n g  in su ra nc e  i n t e r m e d i a r i e s  in  

th e  lo c a l  market  under more s p e c i f i c  head in gs .

3 . 2 . 1  Company R e p r e s e n ta t iv e s

By s e c t i o n  3 ( a )  o f  th e  In su ra n c e  A ct  o f  1976, no 

person s h a l l  c a r r y  on any in su ra n c e  business  in  N i g e r i a  

ex c e p t  a company d u ly  in c o r p o r a te d  as a l i m i t e d  company

under o r  pursuant  to  th e  p r o v is i o n s  o f  th e  Companies Act

1968. A l though the  s e c t i o n  a l lo w s  d u ly  r e g i s t e r e d  co

o p e r a t i v e  and mutual in su rance  s o c i e t i e s  t o  t r a n s a c t  

b u s in e s s ,  about 95% o f  in su ra n c e  companies in  th e  c o u n t ry  

are  in c o r p o r a te d  l i m i t e d  companies.

Of n e c e s s i t y ,  th e  a r t i f i c i a l  l e g a l  persona o f  an 

in c o r p o r a te d  company can o n ly  a c t  th rough  n a t u r a l  human 

a g e n t s , 1 e i t h e r  as d i r e c t o r s ,  managers o r  o t h e r  s a l a r i e d  

permanent employees. These f u n c t i o n a r i e s  a re  th e  organs  

through which in c o r p o r a te d  a s s o c i a t i o n s  o p e r a t e  and in  

v a r y in g  degrees o f  r e s p o n s i b i l i t y  a re  agents  and s e rv a n ts  

o f  th e  company w i t h  powers t o  bind i t  so long as th e y  a c t  

w i t h i n  th e  l i m i t s  o f  t h e i r  a u t h o r i t y  2 and th e  scope o f

See V is c o u n t  Haldane L .C .  in  L e n n a rd ’ s C a r r y in g  Co. L td .  
v A s i a t i c  Petro leum  Co. L td .  [1 9 1 5 ]  A .C .  705 a t  713.

See g e n e r a l l y ,  C hapter  4 p a ra .  4 . 1 ,  i n f r a .
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t h e i r  employment. Q u i te  a p a r t  from th e  f a c t  t h a t  t h e i r  

m i n i s t e r i a l  and a d m i n i s t r a t i v e  f u n c t i o n s  as agents  and 

s e r v a n t s  o f  t h e i r  employers  b r in g s  them in  c o n s ta n t  touch  

w i t h  th e  in s u r i n g  p u b l i c ,  s t a f f s  o f  in s u ra n c e  companies no t  

employed p r i m a r i l y  as salesmen a re  o f f e r e d  commission on 

in s u ra n c e  business th e y  may in t r o d u c e  from t h e i r  

c o n n e c t io n s ,  and in  t h a t  c a p a c i t y  a re  i n t e r m e d i a r i e s .

S e c t io n  12 o f  th e  1976 In s u ra n c e  Act  imposes on 

i n s u r e r s  an o b l i g a t i o n  t o  n o t i f y  th e  D i r e c t o r  o f  In su ra n c e  

o f  th e  appo intm ent  o f  a c h i e f - e x e c u t i v e  (w h eth er  d e s ig n a te d  

as t h e  managing d i r e c t o r ,  e x e c u t i v e  chairman or  howsoever) .  

F a i l u r e  to  comply renders  th e  i n s u r e r  and proposed c h i e f -  

e x e c u t i v e  l i a b l e  t o  a f i n e .  F u r th e rm o re ,  a person who 

becomes or  ceases t o  be th e  c h i e f - e x e c u t i v e  o f  an i n s u r e r  

s h a l l  b e fo r e  the  e x p i r a t i o n  o f  seven days n o t i f y  th e  

D i r e c t o r ,  and f a i l u r e  to  comply re nde rs  th e  person l i a b l e  

to  a f i n e . 3 There  a re  no re p o r te d  cases on th e  e f f e c t  o f  

a c ts  done by a c h i e f - e x e c u t i v e  w h i l e  a c t i n g  in  

c o n t r a v e n t i o n  o f  th e s e  p r o v i s i o n s ,  and w hether  he would be 

h e ld  an agent  o f  th e  company w h i le  so a c t i n g  w i t h  powers t o  

bind i t .  The b e t t e r  v iew is  t h a t  s in c e  th e  Act  c o n ta in s  

s p e c i f i c  p r o v is i o n s  p u n is h in g  c o n t r a v e n t i o n s ,  c o n t r a c t s  

e n t e r e d  i n t o  w i th  t h i r d  p a r t i e s  on b e h a l f  o f  th e  company 

remain  v a l i d  on account  o f  a p p a re n t  a u t h o r i t y .

3 . 2 . 2  F u l l  Time Agents

T h is  group in c lu d e s  f u l l  t im e  ' t i e d ’ agents  and o t h e r

3 s . 1 3 ( 1 ) & ( 3 )  I n s u r a n c e  A c t  1976 .
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f u l l  t im e  ag e n ts .  The fo rm er  a re  agents  employed by 

in su ra n c e  companies on agreements p r e c lu d i n g  them from  

a c t i n g  f o r  o t h e r  i n s u r e r s ,  w h i l e  th e  l a t t e r  a re  agents  no t  

p re c lu d e d  by agreement from a c t i n g  f o r  o t h e r  companies but  

engaged p r i m a r i l y  in  th e  business  o f  s e l l i n g  in su ra nc e  

onl y .

T h is  group o f  i n t e r m e d i a r i e s  c o n s t i t u t e  th e  l a r g e s t  

group in  terms o f  num er ica l  s t r e n g t h .  They a re  employed t o  

m arket  th e  v a r io u s  p rod u c ts  on o f f e r ,  a l th o u g h  engaged 

p r i n c i p a l l y  in  l i f e  in su ra n c e  where th e y  a re  more o f  th e  

' t i e d *  c a te g o r y .  T h e i r  im portance  l i e s  in  th e  f a c t  t h a t  the  

bu lk  o f  p r i v a t e  l i f e  in s u ra n c e  i s  p lac e d  through them and,  

as such,  th e y  deal w i th  a l a r g e  c r o s s - s e c t i o n  o f  th e  

p o p u l a t i o n . 4 As t h e i r  p r im a ry  f u n c t i o n  i s  t o  s o l i c i t  

p ro p o s a ls  on b e h a l f  o f  i n s u r e r s ,  th e y  a re  armed w i th  

proposal  forms which some u n d e r ta k e  t o  f i l l  f o r  in s u re d s ,  

and a re  known t o  in d u lg e  in  a c t i v i t i e s  such as making 

r e p r e s e n t a t i o n s  on th e  scope and b e n e f i t s  o f  p o l i c i e s ,  

a d v is in g  on which o f  d i f f e r e n t  p o l i c i e s  i s  b e s t  s u i t e d  to  

c l i e n t s  needs, in  a b id  to  induce them to  make p r o p o s a ls .

The ge ne ra l  a t t i t u d e  o f  N i g e r i a n  l i f e  a s s u re r s  to  the  

m a rk e t in g  o f  l i f e  p o l i c i e s  can be d is c e rn e d  from t h i s  

passage:

Most peop le  do no t  approach a L i f e  Company to  
purchase l i f e  a ssu rance ,  r a t h e r  th e y  a re  
approached by a l i f e  assurance in t e r m e d i a r y  who

Oredugba,  "A C r i t i c a l  E xam ina t ion  o f  th e  M a rk e t in g  o f  
L i f e  In s u ra n c e  in  W e s t - A f r i c a " , ( 1 9 8 3 )  I I I  WAICA Journa l  
197 a t  p . 199: " In  g e n e r a l ,  t h e r e f o r e ,  th e  most e f f e c t i v e  
method in  m a rk e t in g  i n d i v i d u a l  l i f e  assurance i s  by the  
d i r e c t  s o l i c i t i n g  agen t  c o n t r a c t e d  t o  h is  c o m p a n y . . . " .
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a c t i v e l y  encourages them to  ap p ly  f o r  cov e ra g e .
L i f e  assurance o r g a n i s a t i o n s  must t h e r e f o r e  
a c t i v e l y  s e l l  t h e i r  p ro d u c ts ,  r a t h e r  than  w a i t  
f o r  p r o s p e c t iv e  buyers t o  approach th e m .5

S ince  th e  group c o n s t i t u t e s  an i n f l u e n t i a l  f o r c e  in

th e  m a rk e t in g  o f  in s u ra n c e ,  th e  p o t e n t i a l  f o r  abuse and

consequent lo ss  to  th e  in s u r i n g  p u b l i c  i s  r e a l ,  and i t  i s

im p o r ta n t  t h a t  p roper  laws and p r i n c i p l e s  e x i s t  f o r  t h e i r

r e g u l a t i  o n .

3 . 2 . 3  P a r t - t i m e  or  Occasional  Agents

These a re  i n termedi a r  i es engaged in  f u l l  t im e

o c c u p a t io n  o t h e r  than in su ra nc e  but whose p r o f e s s io n  or  

o c c u p a t io n  b r in g s  them in  c o n t a c t  w i th  peop le  d e s i r o u s  o f  

e f f e c t i n g  in s u ra n c e .  As such, they  a re  in v o lv e d  in

p l a c i n g / s e l l i n g  in su rance  i n c i d e n t a l l y  to  t h e i r  main 

o c c u p a t io n .  Prominent in  t h i s  group a re  motor d e a l e r s ,  

s o l i c i t o r s ,  a c c o u n ta n ts ,  e s t a t e  a g e n ts ,  mortgage houses and 

b anks .

The group p re s e n ts  problems o f  c l a s s i f i c a t i o n  as 

e i t h e r  agents  o f  th e  in su re d  or  i n s u r e r .  W h i le  the

t e m p ta t io n  is  to  c l a s s i f y  them as agents  o f  th e  in su re d  in  

t h a t  the y  p la c e  insurances  on t h e i r  b e h a l f , 6 i t  cannot be 

denied t h a t  in  some cases they  a c t  as agents  o f  in s u r e r s  

w i th  a u t h o r i t y  to  bind them on i n t e r i m  c o n t r a c t s ,

e s p e c i a l l y  motor d e a le r s  p ro v id ed  w i t h  cover  no tes  and

5 I b i d . a t  p .1 9 8 .

6 T h is  may account f o r  why th e y  a re  d e s c r ib e d  as 
o c c a s io n a l  " b r o k e r s ” . See B i r d s ,  Modern In s u ra n c e  Law. 
(2nd e d . ) p .1 3 8 .
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a u t h o r i t y  t o  bind the  i n s u r e r  by t h e i r  i s s u e .

Some motor d e a le r s  a re  known t o  in c lu d e  in s u ra n c e  

premiums in  th e  c os t  o f  th e  v e h i c l e  so t h a t  th e  v e h i c l e  and 

in su ra n c e  a re  s o ld  as a package. For i n s t a n c e ,  in  P r i c e  

C o n tro l  Board v. Owoyemi Motors & F inance  L t d . . 7 th e  

d e fe n d a n t  motor d e a le r  demanded from a p u rc h a s e r  a d d i t i o n a l  

sums in  r e s p e c t  o f  in s u ra n c e ,  l i c e n s i n g ,  r e g i s t r a t i o n  and 

th e  p r o v i s i o n  o f  number p l a t e s  as a c o n d i t i o n  f o r  s e l l i n g  

the  c a r .  The d e a l e r  was c o n v ic te d  o f  an o f f e n c e  under  

s e c t i o n  7 ( 1 ) ( b ) ( i i i )  o f  th e  P r i c e  C o n t ro l  Act  o f  1977, f o r  

o f f e r i n g  t o  s e l l  a c o n t r o l l e d  commodity s u b j e c t  t o  a 

c o n d i t i o n  r e q u i r i n g  th e  making o f  a payment in  r e s p e c t  o f  

a s e r v i c e . 8

O th er  d e a le r s  compel customers t o  in s u r e  w i th

p a r t i c u l a r  in s u r e r s  w i t h  whom the y  have agency agreements

and, in  t h i s  way, a re  analogous t o  ' t i e d ’ agen ts  r e c e i v i n g  

commission on insurance  p laced  w i th  th e  company. The 

t a c t i c s  used by some t o  p rocure  p ro p o s a ls  from c l i e n t s  a re  

sometimes q u e s t io n a b le  and a t  o t h e r  t im e s  d i s h o n e s t . 9 

C l i e n t s  a re  assured th e y  a re  g iven  th e  b e s t  deal or  t h a t

the  f in a n c e  company would not  e n t e r  i n t o  th e  h i r e  purchase

c o n t r a c t  un less  the  v e h i c l e  is  in su re d  w i t h  a s p e c i f i c  

i n s u r e r .  I t  o f t e n  tu r n s  out  t h a t  th e  c l i e n t  has not

7 2 L .R .N .  247.

8 Note t h a t  th e  Act  i s  des igned e s s e n t i a l l y  t o  c o n t r o l  
i n f l a t i o n a r y  t r e n d s  in  th e  economy, and no t  th e
r e g u l a t i o n  o f  motor d e a l e r s .

9 For a case i l l u s t r a t i n g  th e  p o t e n t i a l  f o r  abuse by t h i s
group, see James v .  M id -M o tors  L td .  [ 1 9 7 8 ]  N . C .L . R .  119,
i n f r a .

74



r e c e iv e d  th e  best  a v a i l a b l e  c o v e r .  Some d e a le r s  demand more 

than  a y e a r ’ s premium so t h a t  commission i s  in c r e a s e d .  The 

c u m u la t iv e  e f f e c t  i s  t h a t  f r e e  c h o ic e  by in su re d  is  

s t r a n g u l a t e d .

3 . 2 . 4  ’ Own’ Case Agents

A p r o s p e c t iv e  in su re d  or  p roposer  may p r e f e r  t o  avo id  

a l l  o f  th e  above c a t e g o r i e s  o f  i n termedi a r i e s  and deal  

d i r e c t l y  w i t h  the  i n s u r e r  in  p l a c i n g  h is  b u s in e s s .  When 

t h i s  o c c u rs ,  the  c l i e n t  is  g iven  a d is c o u n t  o r  r e b a te  in  

the  premium payab le  which would o th e r w is e  go t o  the  

salesman, though th e  d is c o u n t  i s  n o rm a l ly  le s s  than  

commission pa id  t o  salesmen.

The use o f  1i n t e r m e d i a r y ’ as one l i n k i n g  in s u re d  w i th  

i n s u r e r  i s  in a p t  to  d e s c r ib e  th e  s i t u a t i o n  h e r e ,  bu t  the  

group is  n e v e r t h e l e s s  worthy  o f  mention because o f  i t s  

i n c r e a s in g  p o p u l a r i t y  in  th e  m a rk e t .  Evidence suggests  t h a t  

in su ra n c e  companies now a c t i v e l y  encourage c l i e n t s  to  p la c e  

f u t u r e  business  w i t h  them d i r e c t l y  in s te a d  o f  th rough t h e i r  

customary b r o k e r s .  Some go as f a r  as a i d i n g  in  th e  

l i c e n s i n g  o f  c l i e n t s  as agents  so as to  s i d e - t r a c k  b rok e rs  

and a v o id  paying the  h ig h e r  l e v e l  o f  commission to  th e m .10

Though th e  p r a c t i c e  is  on the  in c r e a s e ,  i t  i s  a rg u a b ly

10 See th e  address o f  th e  P r e s i d e n t  o f  th e  N i g e r i a n  
C o r p o r a t io n  o f  In s u ra n c e  Brokers  (NCIB) a t  th e  b ro k e rs  
open forum c o n ta in e d  in  ( 1 9 8 7 )  XI WAICA Journa l  a t  
p . 147. A major  reason f o r  t h i s  p r a c t i c e  may be found in  
th e  m i s t r u s t  o f  b ro k e rs  who in d u lg e  in  w i t h h o l d in g  
premiums, and in s u r e r s  would r a t h e r  a v o id  premiums g e t 
t i n g  i n t o  th e  hands o f  b ro k in g  f i r m s .  See p a r a .  3 . 6 ,  
i n f r a .
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p r o h i b i t e d  by the  In s u ra n c e  A c t .  S e c t io n  47 p ro v id e s  t h a t :

No person s h a l l  o f f e r ,  e i t h e r  d i r e c t l y  o r  
i n d i r e c t l y ,  as an inducement t o  any person t o  
t a k e  o u t  or  renew or  c o n t in u e  an in su ra nc e  
c o n t r a c t  in  re s p e c t  o f  any k ind  o f  r i s k  r e l a t i n g  
t o  l i v e s  and p r o p e r t y  in  N i g e r i a  -
( a )  any r e b a te  o f  th e  whole o r  p a r t  o f  th e  
commission payab le  under t h i s  Decree;  o r
( b )  any r e b a te  o f  th e  premium shown on th e  
p o l i c y ,  e x ce p t  such r e b a te  as may be a l lo w e d  in  
accordance w i th  th e  p u b l is h e d  pros p e c tu s  or  t a b l e  
o f  th e  i n s u r e r .

By s u b - s e c t io n  2, any person who o f f e r s  o r  r e c e iv e s  a

r e b a te  in  c o n t r a v e n t io n  is  g u i l t y  o f  an o f f e n c e  and l i a b l e

t o  a f i n e  o f  N 1 ,0 00 .

The wording o f  th e  s e c t i o n  is  a b s o lu te  and a p p l i e s  to

a g e n ts ,  b ro k e rs  and i n s u r e r s  o f f e r i n g  r e b a te s  as an

" inducem ent" .  The s e c t i o n ,  however, p e r m i ts  i n s u r e r s  t o

o f f e r  r e b a te s  a l lo w e d  in  accordance w i t h  t h e i r  p u b l is h e d

prospectus  or  t a b l e .  I t  i s  common p r a c t i c e  f o r  in s u r e r s  to

d is c o u n t  premiums and o f f e r  r e b a te s  not  o n ly  t o  c l i e n t s  who

deal d i r e c t l y ,  but  t o  those  who have m a in ta in e d  c le a n

records  e . g . ,  th e  no c la im  d is c o u n t  commonly found in  motor

p o l i c i e s .  I t  would be c u r io u s  i f  th e  Act  in ten ded  to

p r o h i b i t  t h i s  p r a c t i c e ,  a l th o u g h ,  in  a p p r o p r i a t e  cases,  th e

wording is  wide enough i f  such were h e ld  an " inducem ent" .

The b e t t e r  v iew is  t h a t  the  p r o v i s i o n  is  d i r e c t e d

p r i n c i p a l l y  a t  agents  and b rok e rs  to  remove th e  p o s s i b i l i t y

o f  d is h o n e s t  p r a c t i c e  and compromise i f  a l lo w e d  t o  cede

p a r t  o f  t h e i r  commission to  in su re d s  as reward f o r  a l l o w i n g

them p la c e  t h e i r  i n s u r a n c e s . 11

11 For a c o n t r a r y  v iew see F a le g a n ,  " In s u ra n c e  B ro ke rs :  
B l u e p r i n t  f o r  E f f e c t i v e  S u p e r v is io n " ,  [1 9 8 4 ]  I I N J o u r n a l  
a t  p . 49 ,  where th e  w r i t e r  i s  o f  th e  v iew t h a t  'own c a s e ’
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The above reason ing  is  supported  by th e  f o l l o w i n g

s ta te m e n t  o f  the  D i r e c t o r ;  th e  o f f i c i a l  charged w i th

im plem ent ing  th e  p r o v is i o n s  o f  th e  A c t .

L e t  me a ls o  draw a t t e n t i o n  t o  th e  u n e t h ic a l  
p r a c t i c e ,  whereby some in su ra nc e  b ro k e rs  r e b a te  
commissions,  w h i l s t  some o t h e r s  engage in  o t h e r  
forms o f  inducement.  In  such c i rc u m s ta n c e ,  the  
p r o f e s s io n a l i s m  in  th e  business  would appear  t o  
have been thrown o v e rb o a rd .  I f  a l l  b rok e rs  
a p p r e c i a t e  t h a t  such m a l p r a c t i c e  i s  not  on ly  
u n p r o fe s s io n a l  but  a ls o  a breach o f  s e c t i o n  47 o f  
th e  In su ra n c e  Decree 1976, no c l i e n t  w i l l  seek t o  
o b t a i n  a re b a te  o f  th e  commission as a p r e 
c o n d i t i o n  t o  t r a n s a c t i n g  business  th rough a 
b r o k e r . 12

I t  should be borne in  mind t h a t  th e  D i r e c t o r  was 

s p e c i f i c a l l y  address ing  b ro k e rs  and d id  not  go as f a r  as 

say ing  in s u r e r s  were s i m i l a r l y  p r o h i b i t e d  o r  a l l o w e d . 13 In  

th e  absence o f  a r e p o r t e d  c o n v i c t i o n  t h e r e f o r e ,  th e  

argument remains open.

3 . 2 . 5  In s u ra n c e  Brokers

The insurance  b ro k e r  i s  an in t e r m e d ia r y  o f

p r o f e s s io n a l  s ta n d in g  and possess ing s p e c i a l i s e d  knowledge  

o f  th e  in su rance  m a rk e t .  The b ro k e r  i s  one who ho lds  

h im s e l f  ou t  as having e x p e r t  knowledge o f  in su ra nc e  and th e  

m arke t .  Brokers  p la y  a s i g n i f i c a n t  r o l e  in  th e  lo c a l

m arke t ,  and a re  c u r r e n t l y  e s t im a te d  t o  hand le  a p p r o x im a te ly

agency is  a b o l is h e d  by s . 47 .

12 Okwor, “The Broker  and th e  In s u ra n c e  I n d u s t r y " ,  ( 1 9 8 7 )
XI WAICA Journa l  p p . 1 5 3 -1 5 4 .  See a ls o  C i r c u l a r  l e t t e r  
IDS 2 9 1 /1 4  o f  2 0 . 1 . 8 7  from the  D i r e c t o r  t o  i n s u r e r s  and 
b ro k e rs  on th e  issue  o f  premium r e b a t i n g .

13 See, however, E z e j i o f o r  e t  a l  . N i g e r i a n  Business Law.
(1 9 8 2 )  p . 339, where i n s u r e r s  a r e  in c lu d e d  in  th e
p r o h i b i t e d  l i s t .
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60% o f  a l l  insurances  p la c e d .  A l though b ro k e rs  i d e a l l y  

should be th e  o n ly  group o f  i n t e r m e d ia r y  t h a t  possess a 

semblance o f  independence in  th e  sense o f  a c t i n g  as 

a d v is e r s  independent  o f  any p a r t i c u l a r  i n s u r e r ,  i t  remains  

to  be seen below how independent  lo c a l  b ro k e rs  a re  in  

p r a c t i  c e .

B rokers  g e n e r a l l y  a re  regarded as agents  o f  in su re d s  

in  th e  p lacement o f  i n s u r a n c e . 14 W hi le  th e  w e ig h t  o f  

j u d i c i a l  o p in io n  is  t o  th e  e f f e c t  t h a t ,  pr im a f a c i e ,  the  

bro k e r  i s  th e  agent  o f  th e  in s u re d  by whom he is  employed,  

i t  should be conceded t h a t  b ro k e rs  do a c t  as agents  o f  

i n s u r e r s  in  c e r t a i n  c a s e s . 15

3 .3  Background to  the  S u p e r v is o r y  Framework f o r  th e  C o n tro l  

o f  In s u ra n c e  I n t e r m e d i a r i e s

The h i s t o r i c a l  development o f  i n t e r m e d i a r i e s  can be 

b est  understood by a b r i e f  account  o f  th e  in su ra nc e  

i n d u s t r y  i t s e l f  as both grew a lo n g s id e  one a n o t h e r . 16

Modern insurance  was in t ro d u c e d  t o  th e  then  co lony  o f  

N i g e r i a  by th e  B r i t i s h  about th e  f i r s t  q u a r t e r  o f  t h i s  

c e n tu ry  w i t h  th e  appo in tm ent  o f  c h i e f  agents  and, l a t e r ,  

e s t a b l is h m e n t  o f  branch o f f i c e s  o f  B r i t i s h  in su ra nc e

14 B i r d s ,  op. c i t .  . p . 138.

15 See C hapter  4 p a r a .  4 . 1 ,  i n f r a .

16 See L i j a d u ,  "Development o f  Support  S e r v i c e s ,  Last  
Decade and F u tu re  E x p e c t a t i o n s " ,  ( 1 9 8 3 )  V I I I  WAICA 
Journa l  p .6 1 .
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companies17 t o  u n d e r w r i t e  r i s k s  p r i n c i p a l l y  f o r  ex p o r te d  

fa rm  produce which was th e  backbone o f  th e  c o l o n i a l  economy 

o f  th e  p e r i o d .  Most o f  th e  branch o f f i c e s  were no more than  

in s u ra n c e  agents  and b rok e rs  as th e y  were m a in ly  p r e 

occupied w i t h  s o l i c i t i n g  r i s k s  t o  be passed t o  th e  head 

o f f i c e s  in  B r i t a i n  which d id  th e  a c tu a l  u n d e r w r i t i n g . The 

branch o f f i c e s  a d d i t i o n a l l y  performed minor a d m i n i s t r a t i v e  

f u n c t i o n s  such as c o l l e c t i n g  premiums, d i s p a t c h i n g  p o l i c i e s  

once issued and keeping records  o f  th e  domestic  

t r a n s a c t i  o n s .

As the  economy began t o  grow owing t o  in c r e a s e  in  

commercial a c t i v i t i e s  between th e  co lony  and B r i t a i n ,  

B r i t i s h  b rok in g  i n s t i t u t i o n s  e s t a b l i s h e d  o f f i c e s  

p r i n c i p a l l y  in  Lagos to  secure  a share  in  th e  new m arke t .  

The b ro k in g  houses were s i m i l a r l y  no more than  agents  to  

s o l i c i t  r i s k s  and fo rw a rd  p rop o s a ls  t o  head o f f i c e s  in  

B r i t a i n  which c a r r i e d  ou t  th e  a c tu a l  p lacem ent  o f  in su rance  

in  th e  overseas  m a rk e t .  The in su rance  i n d u s t r y  was t o t a l l y  

u n re g u la te d  d u r in g  t h i s  p e r io d ,  and th e  ease o f  o p e r a t io n s  

soon a t t r a c t e d  ind igenous i n s u r e r s ,  b ro k e rs  and a g e n ts .

Complete freedom o f  o p e r a t io n s  began to  show adverse  

e f f e c t s  as anyone i r r e s p e c t i v e  o f  f i n a n c i a l  s u i t a b i l i t y ,  

e x p e r t i s e ,  competence and t e c h n i c a l  knowledge was f r e e  to  

t r a n s a c t  business  as i n s u r e r ,  b ro k e r  o r  a g e n t .  T h is  e r a  was

17 The c h i e f  agency system was one whereby overseas  
i n s u r e r s  app o in te d  i n d i v i d u a l s  or  t r a d i n g  companies w e l l  
e s t a b l i s h e d  in  N i g e r i a  t o  a c ce p t  r i s k s ,  issue  p o l i c i e s  
and s e t t l e  c la im s  on t h e i r  b e h a l f ;  See Cadmus, "The Role  
o f  I n t e r m e d i a r i e s  in  th e  In s u ra n c e  In d u s t r y  in  N i g e r i a " ,  
( 1 9 7 3 )  I I  U N  Conference  Papers 89; C hapter  8 p a ra .  
8 . 3 . 2 ,  i n f r a .
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c h a r a c t e r i s e d  by the  p r o l i f e r a t i o n  o f  unscrupu lous  i n s u r e r s  

and i n t e r m e d i a r i e s  who o n ly  saw th e  p r o s p e c t  o f  a newly  

c r e a te d  market  as an avenue f o r  making money q u i c k l y  and 

going underground. Cases a re  r e p o r te d  o f  i n s u r e r s  and 

i n t e r m e d i a r i e s  c o l l e c t i n g  premiums from th e  p u b l i c  and 

d is a p p e a r in g  unannounced.

With  independence in  1960, i t  became obvious t h a t  some 

form o f  in su rance  r e g u l a t i o n  was needed t o  p r o t e c t  th e  

i n s u r i n g  p u b l i c .  The new a d m i n i s t r a t i o n  th o u g h t  i n i t i a l  

r e g u l a t i o n  should be Governmental t o  g e t  th e  in d u s t r y  on a 

sound f o o t i n g .  Th is  led  t o  the  enactment  o f  th e  f i r s t  

in su ra nc e  r e g u l a t o r y  s t a t u t e ;  th e  In s u ra n c e  Companies Act  

o f  1961. B r i e f l y ,  the  Act  r e q u i r e d  th e  r e g i s t r a t i o n  o f  both  

f o r e i g n  and in d ig e n o u s ly  owned in s u ra n c e  companies  

o p e r a t in g  in  th e  c o u n t ry  and p r e s c r ib e d  c e r t a i n  

p r e r e q u i s i t e s  to  t r a n s a c t i n g  in s u ra n c e  business and 

r e g i s t r a t i  o n . 18 Im p le m e n ta t io n  was v e s te d  in  a government  

o f f i c i a l  known as the  R e g i s t r a r  o f  In s u r a n c e .

A major  shortcoming o f  th e  1961 A ct  was t h a t  inasmuch 

as i t  env isaged the  r e g u l a t i o n  o f  in s u ra n c e  companies, th e  

a c t i v i t i e s  o f  i n t e r m e d i a r i e s  went u n r e g u la t e d .  The 

assumption may have been t h a t  adequate  r e g u l a t i o n  o f  

in s u r e r s  would a u t o m a t i c a l l y  equate  w i t h  c o n t r o l  o f  t h e i r  

i n t e r m e d i a r i e s . W hi le  t h i s  may have been p o s s ib le  in  th e

18 The A ct  o f  1961 was r e p e a le d  by th e  In s u ra n c e  A ct  o f  
1976 and a d e t a i l e d  c o n s i d e r a t i o n  o f  th e  e a r l i e r  A c t  i s  
not c o n te m p la te d .  However, f o r  a s tudy  o f  i t s  
p r o v i s i o n s ,  see O law oy in ,  "Governmental C o n t ro l  o f  
In s u ra n c e  Business in  N i g e r i a " ,  ( 1974)  8 N . L . J .  p . 80;  
"Akinkugbe, "Governmental C o n t ro l  o f  In s u ra n c e  Business  
in  N i g e r i a :  A C r i t i q u e " ,  ( 1 9 7 6 )  10 N . L . J .  p . 56.
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case o f  canvassing agents  and s t a f f  employed d i r e c t l y  by 

in s u r e r s  and w i t h i n  th e  l a t t e r ’ s immediate  sphere  o f  

c o n t r o l ,  i t  proved wrong p a r t i c u l a r l y  in  th e  case o f  

brok e rs  over  whom in s u r e r s  lacked  r e a l  c o n t r o l .

Lack o f  l e g i s l a t i v e  c o n t r o l  o f  i n t e r m e d i a r i e s  d u r in g  

t h i s  p e r io d  led  to  a m u l t i p l i c a t i o n  in  t h e i r  numbers and 

consequent in c re a s e  in  th e  r i s k s  posed t o  th e  p u b l i c .  Owing 

to  in c r e a s e  in  commercial a c t i v i t i e s  a t t e n d a n t  on 

independence, t o t a l  premium income o f  th e  i n d u s t r y  had 

r i s e n  t o  N18m by 1 9 6 7 . 19 I t  i s  r e p o r te d  t h a t  in  some 

s i t u a t i o n s ,  i n t e r m e d i a r i e s  h e ld  them selves  o u t  as i n s u r e r s ,  

c o l l e c t e d  premiums, m is a p p r o p r ia t e d  them and went m is s in g .  

Others  f a i l e d  to  pass c o l l e c t e d  premiums t o  i n s u r e r s .  In  

th e  absence o f  p r e s c r ib e d  q u a l i f i c a t i o n s ,  bad a d v ic e  g iven  

by b ro k e rs  w i th o u t  knowledge o f  in s u ra n c e  led  t o  losses  

and d i s s a t i s f a c t i o n .  The m a l p r a c t i c e  o f  i n t e r m e d i a r i e s  

coupled w i th  the  poor re co rd  o f  in s u r e r s  r e s u l t e d  in  a 

gradual  e r o s io n  o f  p u b l i c  c o n f id e n c e  in  th e  in su ra n c e  

i n d u s t r y . 20

Two re p o r te d  cases d u r in g  t h i s  p e r io d  a re  worth

19 I rukw u ,  "The N ig e r ia n  In s u ra n c e  I n d u s t r y ,  Developments
Since  1960 Focusing on th e  Growth o f  th e  In d u s t r y  and 
Developments in  the  Laws Governing In s u ra n c e  O p e r a t io n s  
in  the  C o u n try " ,  Unpubl ished p aper .

20 For an account o f  th e  a c t i v i t i e s  o f  i n te rm edi  a r  i es p r i o r
t o  r e g u l a t i o n ,  see Okwor, " In s u ra n c e  Decree A n a ly s e d " ,  
( 1 9 7 6 )  IV  WAICA Journa l  167 a t  p p . 1 7 3 -1 7 4 ;  F a le g a n ,  "The 
N i g e r i a n  In su ra n c e  I n d u s t r y :  A Proposal  f o r  Reform",
( 1982) 16 J .W . T .L .  189 a t  191. I t  i s  c la im e d  t h e r e  would 
have been no need f o r  Governmenta l c o n t r o l  and
r e g u l a t i o n  i f  th e  q u a l i t y  o f  per form ance  o f  i n s u r e r s
and i n t e r m e d i a r i e s  were h igh  enough: O gunr inde ,
" In s u ra n c e  Agents and P r o d u c t i v i t y " ,  [ 1 9 8 3 ]  U N  Journa l  
p. 33.
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m e n t io n in g .  In  Abumere v .  The Commissioner o f  P o l i c e , 21 the

accused was a r r a ig n e d  on a t h r e e  count  charge o f  s t e a l i n g

a motor c a r ,  o b t a i n i n g  money by f a l s e  p re te n c e s  and

s t e a l i n g  th e  sum o f  N200. He had r e p r e s e n te d  h i m s e l f  as an

agent  and r e p r e s e n t a t i v e  o f  an o v e rseas  i n s u r e r ;  the

Neptune In s u ra n c e  Company o f  A ld e r s h o t .  He o b ta in e d

premiums p u r p o r t i n g  t o  in s u re  a motor v e h i c l e  w i th  the

f o r e i g n  company, and issued a motor c e r t i f i c a t e  in  re s p e c t

o f  th e  in s u ra n c e .  I t  tu rn e d  ou t  th e  f o r e i g n  company was

never  r e g i s t e r e d  nor a u th o r is e d  to  t r a n s a c t  business in

N i g e r i a  and appeared to  be n o n - e x i s t e n t  though th e  accused

had f a l s e l y  s t a t e d  he was an u n d e r w r i t e r  t o  th e  company.

The v e h i c l e  was in v o lv e d  in  an a c c i d e n t  in  which the

' i n s u r e d ’ owner was k i l l e d .  On a c la im  f o r  r e p a i r ,  the

accused had f u r t h e r  demanded th e  sum o f  N200 which was pa id

by th e  persona l  r e p r e s e n t a t i v e s  as excess on th e  in s u ra n c e ,

whereupon he assured them th e  v e h i c l e  was undergoing

r e p a i r s .  In  th e  meantime, th e  ' a g e n t ’ s o ld  th e  c ar  t o  a

t h i r d  p a r t y  who s o ld  i t  to  a f o u r t h ,  who caused i t  to  be

repa i  red and r e g i s t e r e d  as a t a x i  cab. P o l i c e

i n v e s t i g a t i o n s  led  to  d is c o v e r y  o f  th e s e  f a c t s  and charges

were p r e f e r r e d .  The t r i a l  m a g i s t r a t e  in  c o n v i c t i n g  th e

' a g e n t ’ and ' u n d e r w r i t e r ’ on a l l  t h r e e  c o u n ts ,  observed:

The accused c la im s  t h a t  h is  company in su re d  th e  
c a r . . .  The B ro d r ic k  and Company Agencies  L im i te d  
i s  not  an a u t h o r i s e d  in su ra n c e  company and t h e r e  
i s  n o th in g  b e fo re  me to  s u b s t a n t i a t e  th e  ev id e n c e  
o f  th e  accused t h a t  h is  company is  an under
w r i t e r  f o r  th e  Neptune In s u ra n c e  Company

21 [ 1 9 8 0 ]  2 C . A . 179.
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Li mi te d  . 22

The second case is  James v .  M id -M o to rs  L t d . 23 The 

a p p e l l a n t ,  who o p e ra te d  a t r a n s p o r t  b u s in e s s ,  o b ta in e d  a 

motor v e h i c l e  on h i r e  purchase from a branch o f  th e  

respondent  company d e a l i n g  in  motor s a le s  and f i n a n c e .  The 

branch manager o f f e r e d  t o  a r ra n g e  in su ra n c e  o f  the  v e h i c l e  

and, a f t e r  r e c e i v i n g  th e  premium, issued a cover  note  and 

c e r t i f i c a t e  made ou t  in  the  name o f  an o s t e n s i b l y  genuine  

in su ra n c e  company. The documents c o n ta in e d  th e

re s p o n d e n t ’ s o f f i c i a l  stamp as r e p r e s e n t a t i v e s / a g e n t s  o f  

the  in su ra n c e  company. When th e  ' i n s u r e d ’ a p p e l l a n t  t r i e d  

to  c o n t a c t  th e  supposed i n s u r e r  f o r  an in d e m n ity  upon lo s s ,  

i t  tu rn e d  ou t  to  be n o n - e x i s t e n t .  I n v e s t i g a t i o n s  re v e a le d  

t h a t  th e  p u rp o r te d  company was not  r e g i s t e r e d  w i th  th e  

r e g u l a t o r y  a u t h o r i t i e s  to  t r a n s a c t  in s u ra n c e  bu s iness .  The 

a p p e l l a n t  c la im ed  damages s u f f e r e d  from th e  r e s p o n d e n t ’ s 

agent  and s e r v a n t  in  in duc in g  him t o  in s u re  w i t h  a non

e x i s t e n t  company. The High C our t  d ism issed th e  c la im ,  but  

the  Supreme C o u r t ,  in  a l lo w in g  th e  a p p e a l ,  he ld  the  motor  

d e a le r s  l i a b l e  f o r  th e  f r a u d  o f  t h e i r  agent  -  th e  branch  

manager, even though he a c ted  w i t h o u t  a u t h o r i t y  and 

in su rance  was o u ts id e  the  scope o f  t h e i r  p e r m i t t e d  

bu s iness .  The agent  had issued th e  f a l s e  in s u ra n c e  cover  in  

the  course o f  h is  employment and in  th e  c o n t e x t  o f  th e  

company’ s business us ing the  h i r e  purchase agreement as a

22 I b i d . a t  p . 182. On a p p e a l ,  th e  C our t  o f  Appeal s u s ta in e d  
th e  c o n v i c t i o n  as to  s t e a l i n g .

23 [1 9 7 8 ]  N .C .L . R .  119.
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means f o r  p e r p e t r a t i n g  h is  f r a u d .

The cases r e p r e s e n t  examples o f  th e  d is h o n e s t  

p r a c t i c e s  p e r p e t r a t e d  by i n t e r m e d i a r i e s  a t t r i b u t a b l e  to  

t o t a l  la c k  o f  c o n t r o l .  W h i le  punishment o f  th e  c u l p r i t  in  

Abumere p r o te c te d  o th e r s  from f a l l i n g  i n t o  s i m i l a r  t r a p s  

in  f u t u r e ,  no one can t e l l  how many m ight  have been preyed  

upon in  th e  p a s t .  A ga in ,  w h i l e  th e  ' i n s u r e d ’ in  James got  

h is  compensat ion,  th e  case brought  i n t o  focus  how c e r t a i n  

motor d e a le r s  f r a u d u l e n t l y  m a n ip u la te d  c l i e n t s .

I t  became obvious t h a t  some c o n t r o l  was needed over  

the  a c t i v i t i e s  o f  i n t e r m e d i a r i e s  and channe ls  th rough  which  

in su ra n c e  was s o ld  to  p r o t e c t  the  p u b l i c  and i n s u r e r s  who 

had f a l l e n  v i c t i m s  to  the  misdeeds o f  i n t e r m e d i a r i e s  some 

o f  whom had c o l l e c t e d  premiums on b e h a l f  o f  bona f i d e  

i n s u r e r s  and absconded w i t h o u t  t r a c e  w h i l s t  p u t t i n g  the  

i n s u r e r s  on r i s k .

The o p p o r t u n i t y  f o r  c o n t r o l  came in  1976 when the  

government proposed t o  plug th e  shortcom ings o f  th e  A ct  o f  

1961 as regards  th e  r e g u l a t i o n  o f  in s u r e r s  g e n e r a l l y ,  by 

e n a c t in g  a new In su ra n c e  Act  in  t h a t  y e ar  b r in g in g  

i n t e r m e d i a r i e s  under some r e g u l a t o r y  mechanism.

3 .4  R e g u la to ry  Framework under the  In s u ra n c e  Act  o f  1976

The enactment o f  th e  Act  saw f o r  th e  f i r s t  t im e  the  

a c t i v i t i e s  o f  i n t e r m e d i a r i e s  being b rought  under  

r e g u l a t i o n ,  and i t s  p r o v is i o n s  e n v is a g e  t h e i r  l i c e n s i n g  and 

r e g i s t r a t i o n  as p r e r e q u i s i t e s  to  t r a n s a c t i n g  b u s in e s s .  The 

Act re co g n is e s  two broad heads o f  i n t e r m e d i a r i e s  f o r  th e
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purpose o f  r e g u l a t i o n  namely; agents  and b r o k e r s ,  and th e  

s e c t i o n s  r e l a t i n g  to  them have been d e s c r ib e d  as th e  "most 

i n t e r e s t i n g  p r o v is io n s "  o f  th e  A c t . 24

3 . 4 . 1  L ic e n s in g  Requirements  f o r  Agents

S e c t io n  25 f o r b i d s  any person from t r a n s a c t i n g  

business as an in su rance  agent  u n le ss  he i s  l i c e n s e d  in  

t h a t  b e h a l f  under th e  A c t .  A p p l i c a t i o n  f o r  a l i c e n c e  is  

made to  th e  D i r e c t o r . 25

I f  th e  D i r e c t o r  i s  s a t i s f i e d  t h a t  th e  a p p l i c a n t  has 

met th e  re q u ire m en ts  o f  th e  Act  and any o t h e r  re q u ire m en ts  

as may be p r e s c r ib e d ,  he s h a l l  l i c e n c e  th e  a p p l i c a n t  as an 

agent  and n o t i c e  t h e r e o f  s h a l l  be p u b l is h e d  in  the  

G a z e t t e . 26 The re q u ire m en ts  so f a r  p r e s c r ib e d  a re  t h a t  the  

a p p l i c a t i o n  should be accompanied by a l e t t e r  o f  

appo in tm ent  as an agent  from each i n s u r e r 27 and a l i c e n s i n g  

f e e  o f  N100 is  p a i d . 28 A l i c e n c e ,  once is s ue d ,  e n t i t l e s  th e  

h o ld e r  t o  a c t  as an in su ra nc e  agent  f o r  th e  in s u r e r  o r  

in s u r e r s  named t h e r e i n  and is  renewable  e v e ry  year  on 

payment o f  N 2 5 .29

By s e c t i o n  2 6 ( 4 ) ,  any person t r a n s a c t i n g  business as

24 Y e ro k u n , " E v a lu a t io n  o f  In s u ra n c e  Law in  N i g e r i a " ,  
N i g e r i a n  Commercial Laws. ( 1 9 8 4 )  p . 196.

25 s . 2 5 ( 2 ) .

26 s . 2 5 ( 3 ) .

27 In s u ra n c e  R e g u la t io n s  1977, re g .  18.

28 I b i d . Schedule 2.

29 s . 2 5 ( 4 )  and In s u ra n c e  R e g u la t io n s  1977, schedule  2.
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an a g e n t  w i t h o u t  a l i c e n c e  i s  g u i l t y  o f  an o f f e n c e  and 

l i a b l e  on c o n v ic t i o n  t o  a f i n e  o f  N500 o r  two years  

imprisonment or  bo th .  In  a d d i t i o n ,  he must re fu nd  to  t h e i r  

r i g h t f u l  owners a l l  moneys c o l l e c t e d  by him w h i le  so 

a c t i n g .  An i n s u r e r  who r e c k l e s s l y  or  know ing ly  t r a n s a c t s  

business  w i t h  an u n l ic e n s e d  agent  is  l i a b l e  on c o n v i c t i o n  

to  a f i n e  o f  N 1 ,0 00 ,  and th e  c o u r t  may o r d e r  th e  in s u r e r  to  

re fu nd  a l l  moneys c o l l e c t e d  by th e  a g e n t . 30

3 . 4 . 2  R e g i s t r a t i o n  Requirements  f o r  B rokers

S e c t io n  27 s t i p u l a t e s  t h a t  no person s h a l l  t r a n s a c t  

business as an in su ra nc e  b ro k e r  un le ss  he i s  r e g i s t e r e d  and 

l i c e n s e d  in  t h a t  b e h a l f  under th e  A c t .  A p p l i c a t i o n  f o r  

r e g i s t r a t i o n  is  made to  th e  D i r e c t o r  and accompanied by the  

p r e s c r ib e d  f e e  and p a r t  i cul  a rs  . 31

I f  th e  D i r e c t o r  is  s a t i s f i e d  on m a t te r s  r e q u i r e d  o f  

him t o  be s a t i s f i e d ,  he s h a l l  r e g i s t e r  th e  a p p l i c a n t  as an 

in su ra n c e  b ro k e r  by is s u in g  him w i t h  a c e r t i f i c a t e  o f  

r e g i s t r a t i  o n , and n o t i c e  t h e r e o f  s h a l l  be p u b l is h e d  in  th e  

G a z e t t e . 32 The c e r t i f i c a t e  i s  i n i t i a l l y  v a l i d  f o r  one year  

but renewable  ev ery  year  on payment o f  N 1 0 0 .33

C e r t a i n  p r o v is i o n s  a re  made f o r  grounds e n t i t l i n g  th e  

D i r e c t o r  to  cancel  or  r e fu s e  renewal o f  a b r o k e r ’ s

30 s. 2 6 ( 5 ) .

31 s . 2 7 ( 2 ) .

32 s . 2 7 ( 3 ) .  See p a ra .  3 . 5 . 1 ,  below, f o r  th e  p r e r e q u i s i t e s .

33 s . 2 7 ( 6 )  and In s u ra n c e  R e g u la t io n s  1977, schedule  2.

86



l i c e n c e . 34 Any person a g g r ie v e d  by reason o f  th e  D i r e c t o r  

r e f u s i n g  r e g i s t r a t i o n  o r  re n e w a l ,  and c a n c e l l i n g  a l i c e n c e ,

may appeal to  th e  M i n i s t e r  o f  F i n a n c e . 35 A person

t r a n s a c t i n g  business as a b ro k e r  w i t h o u t  hav ing been

r e g i s t e r e d  in  t h a t  b e h a l f  i s  g u i l t y  o f  an o f f e n c e  and 

l i a b l e  on c o n v ic t i o n  t o  a f i n e  o r  imprisonment in  v a r y in g  

degrees whether  a body c o r p o r a te  o r  an i n d i v i d u a l . 36 In  

a d d i t i o n ,  th e  c o u r t  may o rd e r  a re fu n d  o f  th e  sums

c o l l e c t e d  by u n r e g i s t e r e d  b rok e rs  t o  t h e i r  r i g h t f u l  owners 

or  persons e n t i t l e d  t o  them. F u r th e rm o re ,  any in s u r e r  who 

know ing ly  or  r e c k l e s s l y  t r a n s a c t s  bus iness  w i th  an 

u n r e g i s t e r e d  b ro k e r  i s  g u i l t y  o f  an o f f e n c e  and is  l i a b l e  

on c o n v i c t i o n  to  a f i n e  o f  N 5 ,0 0 0 .  The c o u r t  i s  a ls o  

empowered to  make o r d e r s  f o r  th e  r e t u r n  o f  sums in v o lv e d  to  

t h e i r  r i g h t f u l  o w n e rs .37

The D i r e c t o r  however i n s i s t s  t h a t  b e fo r e  a r e g i s t e r e d  

b ro k e r  can engage in  re in s u r a n c e  b r o k in g ,  he must a p p ly  

s e p a r a t e l y  f o r  re g i  s t r a t i  on . 38 The r a t i o n a l e  is  t h a t  th e  

l i m i t e d  r e g i s t r a t i o n  re q u ire m e n ts  f o r  b rok e rs  a re

34 s . 2 7 ( 7 ) .

35 s . 2 7 ( 5 ) & ( 7 ) .

36 s . 2 8 ( 4 ) .  N5,000 in  th e  case o f  a body c o r p o r a t e ,  and f o r  
an i n d i v i d u a l  or  i n d i v i d u a l s  com p r is in g  a f i r m ,  each  
such i n d i v i d u a l  s h a l l  be l i a b l e  to  a f i n e  o f  N2,000 o r  
imprisonment f o r  two years  or  bo th .

37 s . 2 8 ( 5 ) .  In  s p i t e  o f  th e  p r o v i s i o n s ,  u n r e g i s t e r e d
' b r o k e r s ’ or  those  not  renewing c e r t i f i c a t e s / l i c e n c e s
o p e r a te  in  th e  m a rk e t .  The D i r e c t o r  has c o n s i s t e n t l y
warned a g a in s t  t h i s  and t h r e a t e n s  t o  a c t  a g a i n s t  e r r i n g
in s u r e r s  and b r o k e r s .  See C i r c u l a r  l e t t e r s  IDS 291/1  o f  
1 . 3 , 8 3 ;  IDS 2 9 1 /3 8  o f  1 . 3 . 8 4 ;  IDS 2 9 1 /7  o f  2 5 . 9 . 8 4 .

38 V ide  C i r c u l a r  L e t t e r  IDS 2 9 1 /9  o f  2 0 . 1 2 . 8 4 .
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i n s u f f i c i e n t  t o  ensure  c a p a b i l i t y  t o  hand le  th e  t e c h n i c a l  

business o f  r e in s u r a n c e  b r o k in g .  Inasmuch as th e  D i r e c t o r ’ s 

concern i s  a p p r e c ia t e d ,  th e  A ct  does no t  d i s t i n g u i s h  

between in su rance  and re in s u r a n c e  b ro k in g  and th e  D i r e c t o r  

may w e l l  be a c t in g  u l t r a  v i r e s  h i s  powers.

W h i le  not  a t t e m p t in g  any d e f i n i t i o n  o f  a gen ts  and 

b ro k e rs  in  l i n e  w i th  th e  le g a l  consequences t h a t  go w i t h  

agency r e l a t i o n s h i p s ,  th e  Act p ro v id e s  in  s e c t i o n  62 t h a t  

" in s u ra n c e  agent"  means a person l i c e n s e d  as such p u rs u a n t  

to  th e  [ A c t ]  a u t h o r is e d  by an in s u r e r  t o  s o l i c i t  r i s k s  and 

c o l l e c t  premiums on i t s  b e h a l f  f o r  which he r e c e i v e s  o r  

agrees  to  r e c e iv e  payment by way o f  commission o r  o t h e r  

re m u ne ra t io n  from th e  i n s u r e r .  " In s u ra n c e  b ro k e r"  i s  

d e f in e d  s im p ly  as a person r e g i s t e r e d  p u rs u a n t  t o  s e c t i o n  

27 o f  th e  A c t .

F o l lo w in g  t h e r e f r o m ,  th e  f i r s t  q u e s t io n  t h a t  f a l l s  to  

be de te rm ined  i s ,  which o f  th e  c l a s s i f i e d  groups o f  

i n t e r m e d i a r i e s , above, f a l l  under th e  Act  f o r  the  purposes  

o f  r e g u l a t i o n ?  I t  is  c l e a r  t h a t  th e  l i c e n s i n g  r e q u ire m e n ts  

o f  th e  Act  a re  not  in ten ded  to  a p p ly  t o  th e  f i r s t  group 

com pr is in g  s a l a r i e d  a d m i n i s t r a t i v e  in s u ra n c e  s t a f f ,  and 

employees pa id  commission on in su ra nc e s  p laced  th roug h  

t h e i r  personal  c o n n e c t io n s .  T h is  is  so n o tw i t h s t a n d i n g  t h a t  

the  d e f i n i t i o n  o f  in su ra nc e  agents  under th e  Act  c ou ld  be 

c onstrued  as wide enough t o  in c lu d e  them. L ic e n s in g  

p r a c t i c e  a t  th e  In su ra n c e  D i v i s i o n  show th e y  a re  exempt and 

are  o n ly  in ten ded  to  be r e g u la t e d  i n c i d e n t a l l y  t o  th e
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s u p e r v is io n  o f  in su rance  companies once r e g i s t e r e d . 39

Agents in  p a ra .  3 . 2 . 2 ,  above, a re  c l e a r l y  w i t h i n  th e  

purv iew  o f  th e  l i c e n s i n g  r e q u i r e m e n t s . In d e ed ,  th e s e  f u l l  

t im e  agents  a re  th e  main t a r g e t  o f  th e  A c t ’ s p r o v is i o n s  as 

those " a u th o r is e d  by an i n s u r e r  t o  s o l i c i t  r i s k s  and 

c o l l e c t  premiums on i t s  b e h a l f  f o r  which he 

re c e i  v e s . . . commi s s i o n . .

P a r t - t i m e  agents  f a l l i n g  w i t h i n  th e  t h i r d  group  

p r e s e n t  a more d i f f i c u l t  problem as to  whether  th e  

l i c e n s i n g  p r o v is io n s  ap p ly  t o  them. W hi le  i t  i s  d e s i r a b l e  

t h a t  those  in  th e  group a re  s u p e rv is e d  owing t o  th e  way 

some conduct  t h e i r  a c t i v i t i e s ,  most re g a rd  them selves  as 

o u ts id e  th e  A c t ’ s purv iew  and, c o n s e q u e n t ly ,  do not  seek  

l i c e n c e s  though they  p la c e  c l i e n t ’ s and customers  

in s u ra n c e s .  The argument is  t h a t  in s u ra n c e  being o n ly  

i n c i d e n t a l  t o  t h e i r  p r im a ry  o c c u p a t io n ,  th e y  do not  come 

under th e  c a te g o ry  o f  ' s o l i c i t i n g  a g e n t s ’ which th e  Act  is  

p r i n c i p a l l y  d i r e c t e d  a t . 40

39 s . 25 o f  th e  Act p ro v id e s  among o t h e r  p r e - r e g i s t r a t i  on 
re q u ire m e n ts  f o r  in su ra nc e  companies, t h a t  t h e r e  be a t  
l e a s t  one competent and p r o f e s s i o n a l l y  q u a l i f i e d  person  
to  man each departm ent  o f  in su ra n c e  b u s in e s s ,  and t h a t  
th e  d i r e c t o r s  a re  persons who have no t  been in v o lv e d  in  
or been found g u i l t y  o f  f r a u d .  The D i r e c t o r  is  empowered 
by s. 38 to  suspend an i n s u r e r  from u n d e r ta k in g  new 
business  i f  i t  appears  t o  him t h a t  th e  i n s u r e r  has 
" f a i l e d  to  m a in ta in  adequate  management c o n t r o l " .

40 Yerokun,  " V ic a r i o u s  L i a b i l i t y  -  Who is  Whose Agent Under 
In s u ra n c e  Law and P r a c t i c e " ,  Law Reform Journa l  No. 5 
( 1 9 8 6 ) ,  no tes  a t  p . 98 t h a t :  "The a t t e n t i o n  o f  th e  
In s u ra n c e  Act  1976 is  d i r e c t e d  t o  o n ly  one c la s s  o f  
a g e n ts ,  and th e s e  a re  'commission a g e n t s ’ . The 
commission agent  may be an i n d i v i d u a l ,  a s s o c i a t i o n  or  an 
o r g a n i s a t i o n  such as a c c o u n ta n ts ,  s o l i c i t o r s ,  bank 
managers, e s t a t e  a g e n ts ,  b u i l d i n g  s o c i e t i e s  or  motor  
t r a d e r s . . . " ,  thus  im p ly in g  th e s e  a l l  f a l l  w i t h i n  t h e
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The p o s s i b i l i t y  o f  d is h o n e s t  and u n e t h i c a l  p r a c t i c e  by 

members o f  th e  group such as s o l i c i t o r s ,  a c c o u n ta n ts ,  

e s t a t e  a g e n ts ,  banks and o t h e r  f i n a n c e  houses, i s  remote  

and so i s  th e  r i s k  th e y  pose t o  t h e  p u b l i c  in  a d v is in g  o r  

p l a c i n g  in s u ra n c e s .  T h is  i s  because th e y  a re  a l r e a d y  

s u b j e c t  t o  r e g u l a t o r y  s ta n d a rd s  o f  conduct  and d i s c i p l i n e  

which should  d e t e r  th e m .41 The same c annot  be s a id  f o r  

motor d e a l e r s  who c o n s t i t u t e  a s u b s t a n t i a l  p a r t  o f  p a r t -  

t im e  a g e n ts .  They a re  n o t  r e g u la t e d  by any c e n t r a l  body and 

th e  modus operandi  o f  t h i s  group in  p l a c i n g  c l i e n t s  

in su ra n c e s  needs t o  be c h e c k e d .42 The P r i c e  C o n t r o l  A ct  o f  

1977 r e f e r r e d  t o  e a r l i e r  does n o t  p u r p o r t  t o  r e g u l a t e  motor  

d e a l e r s  in  th e  p lacem ent  o f  c l i e n t s  in s u ra n c e s .  A c a l l  i s ,  

t h e r e f o r e ,  made f o r  th e  l i c e n s i n g  o f  t h i s  c la s s  o f  a g e n ts ,  

i f  no o t h e r ,  w i t h i n  th e  group.

Whether c e r t a i n  p r o v is i o n s  o f  t h e  A ct  p r o h i b i t  th e  

payment o f  commission on in su ra n c e  p la c e d  d i r e c t l y  has 

e a r l i e r  been n o ted .  I t  i s  c l e a r  t h a t  those  p l a c i n g  

in su ra nc e s  d i r e c t  w i t h  th e  i n s u r e r  do n o t  f a l l  w i t h i n  th e  

l i c e n s i n g  r e q u i r e m e n t s . To ho ld  o t h e r w is e  would le a d  t o  th e  

absurd r e s u l t  t h a t  e v e ry  c l i e n t  w a n t in g  t o  p la c e  h i s  

in su ra n c e  d i r e c t l y  would f i r s t  have t o  be l i c e n s e d  as an

l i c e n s i n g  p r o v is i o n s  o f  th e  A c t .  Though a l i t e r a l  
i n t e r p r e t a t i o n  p e r m i ts  o f  t h i s ,  p r a c t i c e  a t  th e  
In s u ra n c e  D i v i s i o n  d i f f e r s  from t h e o r y .

41 See e . g . ,  s s .9  & 10 Legal P r a c t i  t i o n e r s  A ct  1975;  
ss .12&13  A r c h i t e c t s  ( R e g i s t r a t i o n ,  e t c . )  A ct  1969; s . 8 
Banking A ct  1969; ss .13& 14  E s t a t e  Surv e yo rs  and V a lu e r s  
( R e g i s t r a t i o n ,  e t c . )  Act  1975.

42 See p a r a .  3 . 2 . 2 ,  above, and James v .  M id -M o to rs  L td .  
[ 1 9 7 8 ]  N . C .L . R .  119.
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a g e n t .

S ince  th e  Act  o n ly  p ro v id e s  t h a t  a b ro k e r  i s  one 

r e g i s t e r e d  pursuant  to  i t s  p r o v i s i o n s ,  and f a i l s  to  d e f i n e  

' b r o k e r ’ in  th e  c o n te x t  o f  f u n c t i o n s  and o b l i g a t i o n s ,  i t  

f o l l o w s  t h a t  f o r  anyone to  be e n t i t l e d  t o  d e s c r ib e  h is  

business  as in su rance  b r o k in g ,  he must have com plied w i th  

th e  p r e s c r ib e d  r e g i s t r a t i o n  r e q u i r e m e n t s . However, a b ro k e r  

f o r  th e  purposes o f  r e g i s t r a t i o n  should  be understood in  

terms o f  an in t e r m e d ia r y  p r o f e s s in g  s p e c ia l  s k i l l s  and 

knowledge o f  in s u ra n c e ,  and independent  o f  a l l  i n s u r e r s .

3 .5  The Success o f  th e  R e g u la to r y  P r o v is io n s  in  P r a c t i c e

Any system o f  r e g u l a t i o n  should  have d e f in e d  aims and

o b j e c t i v e s  sought to  be a c h ie v e d .  The b e n e f i t s  o f

r e g u l a t i n g  in su ra nc e  i n t e r m e d i a r i e s  can be measured and

understood in  terms o f  an a p p r e c i a t i o n  o f  th e  dangers posed

in  t h e i r  u n re g u la te d  s t a t e  d e s i r e d  t o  be remedied .

Aside from the  d is h o n e s t  a c t i v i t i e s  o f  i n t e r m e d i a r i e s

noted in  t r a c i n g  th e  development o f  t h i s  group in  th e

N ig e r ia n  m arke t ,  th e  n e c e s s i t y  f o r  t h e i r  r e g u l a t i o n  is

a p t l y  pu t  in  genera l  p e r s p e c t i v e  by th e  f o l l o w i n g  remarks:

In  our s o c i e t y ,  in su ra nc e  is  an e s s e n t i a l
commodity and one t h a t  i s  s o c i a l l y  b e n e f i c i a l .  I t  
must t h e r e f o r e  be r e a d i l y  a v a i l a b l e ,  and i t  i s  
r i g h t  t h a t  i t  should  be a c t i v e l y  s o l d .  But i t  i s  
a ls o  a ve ry  complex p r o d u c t ,  o f t e n  hard f o r  
o r d i n a r y  people  to  u n de rs ta nd .  For t h i s  reason i t  
i s  p a r t i c u l a r l y  im p o r ta n t  t h a t  i t s  s e l l e r s  should  
be both knowledgeable  and t r u s t w o r t h y .  There  is  
a c o n f l i c t  h ere :  th e  two re q u ire m e n ts  -  maximum 
a v a i l a b i l i t y  o f  th e  p r o d u c t ,  and e x p e r t i s e  and 
i n t e g r i t y  in  those  who s e l l  i t  -  p u l l  in  
d i f f e r e n t  d i r e c t i o n s ;  and any s o l u t i o n  must be a
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balanced compromise.43

By a generous e s t i m a t e ,  th e  c u r r e n t l y  in s u re d  l i v e s  in

N i g e r i a  r e p r e s e n t  10% o f  th e  t o t a l  in s u r a b l e  l i v e s ,  and

o t h e r  c la s s e s  o f  in su ra nc e  f o l l o w  th e  same t r e n d . 44 Coupled

w i t h  t h i s ,  i s  th e  a t t i t u d e  t h a t  in su ra n c e  i s  no t  bought but

s o ld  and more companies a re  heeding c a l l s  f o r  a g g re s s iv e

m a rk e t in g  o f  t h e i r  p rod ucts  e s p e c i a l l y  l i f e  assurance .

Thus, i t  i s  observed:

In s u ra n c e  is  w e l l  known t o  be an i n t a n g i b l e  
commodity whose b e n e f i t s ,  th e  p r o s p e c t iv e  buyer  
i s  v e ry  d i f f i c u l t  t o  be convinced ab o u t ,  ex ce p t  
where i t  i s  com pu lso ry . . . th e  m a rk e t in g  o f  th e  
pro d u c t  c o n s t i t u t e  an u p h i l l  t a s k  t o  an i n s u r e r .
T h is  is  even so in  A f r i c a  where th e  l i t e r a c y  
component o f  th e  p o p u la t io n  i s  low and 
c o n s e q u e n t !y , . . . th e  In s u ra n c e  consciousness is  
r e l a t i v e l y  a t  a low ebb. In  th e s e ,  c i rc u m sta n c e s  
i t  i s  obvious t h a t  an e f f e c t i v e  m a rk e t in g  
p a ra p h e rn a l  i a  i s  r e q u i r e d  in  A f r i c a n  In su ra n c e  
m arkets  to  f a c i l i t a t e  b r in g in g  th e  s e r v i c e s  o f  
the  i n d u s t r y  t o  as wide a s e c t i o n  o f  the  
community as p o s s i b l e .  T h is  is  a ch ieved  v i a  the  
i n s t i t u t i o n  o f  Brokers  and A g e n t s . . . 45

We have o f t e n  been t o l d  t h a t  l i f e  assurance i s  
not  bought, but is  s o ld .  I  unders tand t h i s  to  
mean t h a t  no one r e a l l y  s e ts  o u t  t o  buy l i f e  
assurance w i t h o u t  h is  being prompted to  do so by 
th e  s e l l e r  o f  l i f e  a s s u r a n c e .46

D ecreas ing  growth r a t e  o f  th e  in s u ra n c e  i n d u s t r y  in

43 Department o f  Trade ( U . K . )  c o n s u l t a t i v e  document,
In s u ra n c e  I n t e r m e d i a r i e s  ( 1 9 7 7 ) ,  Cmnd. 6175,  p . 1 .  See
a ls o  the  comments o f  th e  chairman o f  th e  N ig e r ia n  Law 
Reform Commission in  th e  Law Reform Journa l  (1 9 8 6 )  a t  
p . 3.

44 I ru k w u ,  "The Development o f  In s u ra n c e  in  N i g e r i a  from  
1 9 0 0 -1 9 7 5 " ,  (1 9 7 5 )  I  WAICA Journa l  p . 14; I rukw u ,  "The
D u t ie s  and R e s p o n s i b i l i t y  o f  th e  N i g e r i a n  In s u ra n c e
P r o f e s s i o n a l  Today",  (1 9 8 3 )  V I I I  WAICA Journa l  p . 130.

45 L i j a d u ,  o p . c i  t . , p . 61.

46 I ru k w u ,  " L i f e  In s u ra n c e  in  A f r i c a " ,  ( 1 9 7 6 )  I I  WAICA
Journa l  p p . 5 2 -5 3 .
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th e  p a s t  t h r e e  years  has brought  t o  i n s u r e r s  th e

r e a l i s a t i o n  t h a t  s a le s  must be in c re a s e d  t o  s ta y  p r o f i t a b l y

in  b u s in e s s .  Many assume t h a t  th e  b e s t ,  o r  o n ly ,  way o f

a c h ie v in g  t h i s  is  by th e  d i r e c t  m a rk e t in g  o f  p o l i c i e s

through i n t e r m e d i a r i e s . 47 In  pursuance o f  t h i s  o b j e c t i v e ,

companies arm agents  w i t h  what can be d e s c r ib e d  as a lm ost

u n l i m i t e d  a u t h o r i t y  t o  procure  p r o p o s a ls .  Moreover,  t h e

zea l  w i t h  which some agents  s e t  about t h e i r  ta s k s  le a v e s

room f o r  m a l p r a c t i c e .  A w r i t e r ,  commenting on commission

a g e n ts ,  observes:

The commission agents  a re  armed w i t h  i n s t r u c t i o n  
manuals. T h e i r  f u n c t i o n s  a re  no t  l i m i t e d  to  
b r in g in g  the  p r i n c i p a l  and t h i r d  p a r t y  i n t o  
c o n t r a c t u a l  r e l a t i o n s h i p  but  to  n e g o t i a t e  the  
c o n t r a c t ,  a s s i s t  in  th e  a d m i n i s t r a t i o n ,  ( s i c )  
performance o f  th e  c o n t r a c t  and in  th e  e v e n t  o f  
c la im .  In  pursuance o f  t h e i r  f u n c t i o n ,  th e y  g r a n t  
tem porary  cover  notes pending th e  i n s u r e r ’ s 
d e c i s i o n ,  and on top  o f  i t  a l l ,  r e c e i v e  premium.48

The p o t e n t i a l  f o r  abuse o f  a u t h o r i t y  by agents  has led

a n o th e r  w r i t e r ,  commenting on poor in s u ra n c e  p r a c t i c e  in

c la im s  s e t t l e m e n t ,  to  note  t h a t :  "a s tu d y ,  perhaps would

have r e v e a le d  t h a t  most problems a re  c r e a t e d  a t  th e  p o i n t

where p o l i c i e s  a re  s o l d ” . 49

I t  i s  a g a in s t  t h i s  background t h a t  th e  r e g u l a t o r y  and

s u p e r v is o r y  p r o v is i o n s  on i n t e r m e d i a r i e s  w i l l  be examined

in r e l a t i o n  to  s p e c i f i c  problem area s  in  th e  t r i p a r t i t e

l i n k  between in s u re d ,  in t e r m e d ia r y  and i n s u r e r ,  t h a t

47 See Oredugba,  f o o t n o t e  4 ,  above.

48 Yerokun,  Law Reform Journa l  (1 9 8 6 )  No. 5 a t  p . 98.

49 Ogunr inde ,  "The C la im  S e t t l e m e n t  P r o v is io n s  o f  th e
N i g e r i a n  In su ra n c e  Act  1976: A S o l u t i o n  to  what
Problem ",  (1 9 8 5 )  19 J . W . T . L .  170 a t  177.
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r e q u i r e s  remedy.

3 . 5 . 1  Competence. F i t n e s s  and S u i t a b i l i t y

The p r im a ry  f u n c t i o n  o f  in s u ra n c e  i n t e r m e d i a r i e s ,  

p a r t i c u l a r l y  agents  r e c r u i t e d  by i n s u r e r s ,  i s  to  p ro v id e  

th e  s a le s  f o r c e  f o r  m a rk e t in g  in s u ra n c e  p ro d u c ts .  The 

e x t e n t  t o  which any o f  th e  c l a s s i f i e d  groups i s  used w i l l  

depend t o  a la r g e  e x t e n t  on th e  p ro d u c t  in v o lv e d ,  th e  

market  s t r u c t u r e  f o r  i t ,  and th e  o v e r a l l  o b j e c t i v e  o f  

maximum s a le s  a t  minimum c o s ts .

The s t a r t i n g  p o in t  f o r  any system o f  in t e r m e d ia r y  

r e g u l a t i o n  shou ld ,  t h e r e f o r e ,  be to  ensure  t h a t  salesmen  

a re  knowledgeable  in  th e  p roducts  o f f e r e d  f o r  s a le  as an 

i n t e n t i o n  to  in s u re  or  not  w i l l  proceed in  many cases on 

th e  a d v is e  g iven  by th e  salesman. Agents should possess  

a s u f f i c i e n t  un d e rs ta n d in g  o f  v a r io u s  p rod uc ts  on o f f e r  and 

d i s t i n c t i o n s  in  d i f f e r e n t  p o l i c i e s  a v a i l a b l e .  More 

i m p o r t a n t l y ,  th e  d i s t i n c t i o n s  between d i f f e r e n t  p o l i c i e s  in  

the  same c la s s  o f  in su rance  o f f e r e d  by th e  same i n s u r e r  

should be known. T h is  is  e s s e n t i a l  in  th e  f i e l d  o f  l i f e  

in su ra nc e  where d i s t i n c t i o n s  e x i s t  in  d i f f e r e n t  p o l i c i e s ,  

and not  a l l  may s u i t  the  needs o f  a p a r t i c u l a r  c l i e n t .  

F u r th e rm o re ,  the  salesman should  know b a s ic  in su ra nc e  

p r i n c i p l e s .  One t h a t  comes to  mind in  l i f e  in su rance  i s  

i n s u r a b l e  i n t e r e s t ,  t o  p r e v e n t  ig n o r a n t  agents  p r e v a i l i n g  

on c l i e n t s  to  ta k e  p o l i c i e s  on l i v e s  in  which t h e r e  is  no 

i n t e r e s t .  These e s s e n t i a l s  can u l t i m a t e l y  be ach ieved  by 

proper  e d u c a t io n  and adequate  t r a i n i n g  o f  agents  b e fo r e
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being s e n t  ou t  to  canvass.

As regards  canvassing  and s o l i c i t i n g  a g e n ts ,  the

In s u ra n c e  Act  la y s  down no minimum q u a l i f i c a t i o n

r e q u ire m e n ts  f o r  l i c e n s i n g .  A l l  t h a t  i s  r e q u i r e d  to  be a

f i t  and competent person is  t h a t  an a p p l i c a n t  i s  ( a )  not  a

m inor ,  (b )  not  o f  unsound mind and, ( c )  must no t  p r i o r  t o

th e  d a te  o f  h is  a p p l i c a t i o n ,  been c o n v ic te d  o f  any o f fe n c e

in  th e  n a tu r e  o f  c r i m i n a l  m is a p p r o p r i a t i o n  o f  funds o r

breach o f  t r u s t  o r  c h e a t i n g . 50 S a t i s f y i n g  th e s e  re q u ire m e n ts

does not  g u aran tee  knowlegeabi 1 i t y  in  what is  s o ld  w i th

the  r e s u l t  t h a t :

S ince  these  i n t e r m e d i a r i e s , more o f t e n  than  n o t ,  
a re  no t  t r a i n e d  or  e x p e r ie n c e d  in  th e  f i e l d ,  th e y  
do no t  understand th e  i n t r i c a c i e s  o f  th e  c o n t r a c t  
th e y  s o l i c i t .  In  f a c t  some may no t  have e v e r  seen 
a p o l i c y ! 51

The consensus is  t h a t  th e  p r o v is i o n s  o f  th e  Act  

r e l a t i n g  to  competence, f i t n e s s  and s u i t a b i l i t y  o f  

canvass ing  agents  a re  in ad eq u a te  t o  p r o t e c t  th e  p u b l i c  who 

must i n e v i t a b l y  deal w i th  them. The p r o v is i o n s  a re  not  

commensurate w i th  the  r e s p o n s i b i l i t i e s  agents  a re  made to  

be a r .  T h is  f a c t  has a t t r a c t e d  th e  f o l l o w i n g  c r i t i c i s m :

The Act  w i th  i t s  p r o v is i o n s  cannot be expected  to  
have any e f f e c t  on how much i n f o r m a t io n  is  made 
a v a i l a b l e  to  the  in su re d  persons when p o l i c i e s  
a re  s o ld .  The Act is  not  d i r e c t e d ,  through any o f  
i t s  p r o v i s i o n s ,  to  ensure  s p e c i f i c a l l y  t h a t  th e  
agents  p ro v id e  adequate  in f o r m a t io n  on t h e i r  
p ro d u c ts .  I t  is  p o s s ib le  f o r  an agen t  t o  w i t h o l d  
i n f o r m a t io n  or  m is in fo rm  th e  c l i e n t  f o r  s e l f i s h

50 s . 2 5 ( 5 ) .

51 Emole, " In s u ra n c e  I n t e r m e d i a r i e s : Agents o f  th e  In s u re d  
o r  I n s u r e r " ,  (1 9 8 5 )  20 N . B . J .  18 a t  p . 29. See a ls o  
I ru k w u ,  " L i f e  In s u ra n c e  in  A f r i c a " ,  o p . c i t . , p . 53.
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reasons.  The in f o r m a t io n  p ro v id e d  can a ls o  be 
in a d e q u a te .  T h is  problem can be s o lv e d  i f  agents  
a re  w e l l  t r a i n e d . 52

I f  th e  p r o v is i o n s  o f  th e  A ct  were enac ted  on th e  

s u p p o s i t io n  t h a t  th e  a u t h o r i t y  o f  agen ts  should  be l i m i t e d  

t o  canvass ing  f o r  p r o p o s a ls ,  and no t  a d v is in g  or  s u p p ly in g  

i n f o r m a t i o n  t o  c l i e n t s  on p o l i c i e s  in te n d e d  t o  be s o ld ,  i t  

i s  c l e a r  in su ra nc e  p r a c t i c e  d i f f e r s  m arkedly  from t h i s  

assumption,  and r e g u l a t i o n s  a re  needed t o  ensure  th e  

e d u c a t io n a l  f i t n e s s  and competence o f  agents  as a l i c e n s i n g  

p r e r e q u i  s i  t e . 53

On th e  o t h e r  hand, i f  in s u r e r s  in te n d  t o  arm agents  

w i th  more a u t h o r i t y  t o  deal w i th  in su re d s  than  th e y  would  

o r d i n a r i l y  possess, i t  i s  incumbent on them t o  ensure  th e y  

are  t r a i n e d  t o  a l e v e l  p r o p o r t i o n a t e  w i t h  t h e i r  d u t i e s .  A 

f o r t i o r i , when in s u r e r s  a re  p rep a red  t o  denounce  

r e s p o n s i b i l i t y  f o r  th e  misdeeds o f  agents  le a d in g  to  

l o s s e s . 54 However, in su ra nc e  p r a c t i c e  shows th e  converse  

s i t u a t i o n .  Not a l l  companies i n s i s t  on minimum 

q u a l i f i c a t i o n s  b e fo re  employing canvass ing  a g e n ts ,  and 

minimal t r a i n i n g  is  g iven  p r i o r  t o  t h e i r  be ing s en t  o u t  t o

52 O gunr inde ,  (1 9 8 5 )  19 J . W . T . L .  a t  p . 175.

53 s. 61 empowers th e  M i n i s t e r  o f  F inance  to  make
r e g u l a t i o n s  f o r  th e  purposes o f  c a r r y i n g  ou t  th e
p r o v is i o n s  o f  th e  A c t .  R e g u la t io n s  as to  minimum
q u a l i f i c a t i o n  re q u ire m e n ts  o r  minimum t r a i n i n g  f o r  
agents  employed by i n s u r e r s  could  be made as a c r i t e r i o n  
f o r  l i c e n s i n g  under s e c t i o n  2 5 ( 2 )  w i t h o u t  amending th e  
A c t .

54 See C hapter  4 p a ra .  4 . 2 ,  i n f r a .

96



c a n v a s s . 55

The need f o r  p r e s c r i b i n g  minimum s ta n d a rd s  o f

e d u c a t io n a l  q u a l i f i c a t i o n ,  competence, f i t n e s s  and

s u i t a b i l i t y  f o r  b ro k e rs  proceeds on th e  n e c e s s i t y  to

p r o f e s s i o n a l i s e  t h i s  group o f  i n t e r m e d i a r i e s  as those

possessing s p e c ia l  s k i l l s  and knowledge o f  in su rance  and

th e  m a rk e t .  Accord ing t o  th e  D i r e c t o r :

As th e  law stood anyone could  w i t h o u t  e x p e r ie n c e ,  
q u a l i f i c a t i o n s  or  f i n a n c i a l  back ing  s e t -u p  in  
business as an in su ra nc e  b r o k e r .  In  an e f f o r t  to  
d i s t i n g u i s h  between a mere agent  who is  on ly  
i n t e r e s t e d  in  in su rance  as i n c i d e n t a l  to  h is  main 
b u s in e s s ,  and a breed o f  in su rance  b r o k e r s ,  who 
should  hold them selves  ou t  as p r o f e s s i o n a l s  and 
should be d i s c i p l i n e d  in  th e  p r a c t i c e  o f  t h e i r  
p r o f e s s io n  as a r c h i t e c t s ,  s u rv e y o rs  and 
acco u n ta n ts  th e  In su ra n c e  Decree 1976 and the  
in su ra n c e  r e g u l a t i o n s  made th e  p r o v is i o n s  
c o n ta in e d  in  them. T h is  d i s t i n c t i o n  was to  
p r o f e s s i o n a l i s e  th e  business  o f  in su rance  
brokerage  and e s t a b l i s h  in  th e  minds o f  the  
p u b l i c  t h a t  they  a re  men o f  i n t e  g r i t y  in  which 
th e  p u b l i c  could have c o n f i d e n c e . 56

As a p r e r e q u i s i t e  to  the  r e g i s t r a t i o n  o f  a b r o k e r ,  th e  

Act s t i p u l a t e s  t h a t  th e  D i r e c t o r  must be s a t i s f i e d  t h a t  th e  

a p p l i c a n t  has th e  p r e s c r ib e d  q u a l i f i c a t i o n s . 57 These a r e :

( a )  t h a t  th e  c h i e f - e x e c u t i v e  is  a h o ld e r  o f  e i t h e r  an 

A s s o c ia te  o f  the  C h a r te re d  In s u ra n c e  I n s t i t u t e  ( A . C . I . I . ) ,  

an A s s o c ia te  o f  th e  C h a r te re d  I n s t i t u t e  o f  Bankers  

( A . C . I . B . )  d ip lom a,  o r ,

(b )  t h a t  th e  c h i e f - e x e c u t i v e  has been p r i n c i p a l l y  engaged

55 See g e n e r a l l y  Ademola, " P r i n c i p l e s  and P r a c t i c e  o f  L i f e  
Assurance M a rk e t in g  in  N i g e r i a " ,  [1 9 8 6 ]  U N  Journa l  
p . 24.

56 Okwor, " In s u ra n c e  Decree A n a ly s ed " ,  ( 1 9 7 8 )  IV WAICA 
Journa l  167 a t  174.

57 s . 27 ( 3 ) ( a ) .
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in  in su ra n c e  business f o r  a con t inuou s  p e r io d  o f  n o t  le s s  

than  f i v e  y ears  on th e  da te  o f ,  o r  a t  any t im e  p r i o r  t o  the  

d a te  o f ,  a p p l i c a t i o n  f o r  r e g i s t r a t i o n . 58 In  a d d i t i o n ,  th e  

D i r e c t o r  i s  empowered to  cancel  o r  r e fu s e  t o  renew th e  

l i c e n c e  o f  a r e g i s t e r e d  b ro k e r  i f ,  i n t e r  a l i a ,  th e  b ro k e r  

has been found g u i l t y  o f  f r a u d u l e n t  o r  d is h o n e s t  p r a c t i c e s  

( i n c l u d i n g  m is a p p r o p r i a t i o n  o f  c l i e n t s ’ moneys).

The above p r o v is i o n s  which seek t o  ensure  t h a t  b ro k e rs  

a re  men o f  i n t e g r i t y ,  know ledgeab le ,  and q u a l i f i e d  t o  g iv e  

a d v ic e  a re  d e s i r a b l e .  In s u re d s  employing th e  s e r v i c e s  o f  

b ro k e rs  do so, among o t h e r  reasons,  f o r  t h e i r  e x p e r t i s e  and 

sound in su ra n c e  a d v ic e .  The p u b l i c  i s ,  t h e r e f o r e ,  e n t i t l e d  

to  assume t h a t  b rokers  t r a n s a c t i n g  business  a re  competent  

to  a d v ic e  when r e l y i n g  on t h e i r  judgm ent .  As th e

r e g u l a t o r y  body in  N i g e r i a  is  go v e rn m e n ta l ,  th e  l i k e l i h o o d  

o f  b ia s  and th e  c r e a t i o n  o f  monopolies p r e s e n t  in  a system  

o f  l i c e n s i n g  i s  removed.

Having noted th e  q u a l i f i c a t i o n  re q u ire m e n ts  under the  

A c t ,  i t  remains to  be seen how e f f e c t i v e  th e s e  o p e r a t e  in  

p r a c t i c e .  A problem t h a t  p lagues th e  N i g e r i a n  in s u ra n c e  

i n d u s t r y  is  the  inadequacy o f  t r a i n e d  and q u a l i f i e d  

manpower to  meet i t s  needs. Where a s u r v e y 59 on manpower

58 In s u ra n c e  R e g u la t io n s  1977,  re g .  19. C f . th e  p r o v is i o n s
o f  s e c t io n s  3&4 o f  th e  In s u ra n c e  B rokers  ( R e g i s t r a t i o n )
A ct  1 977 ( U . K . )  and r e g u l a t i o n s  made th e r e u n d e r  which
p r o v id e  s i m i l a r  q u a l i f i c a t i o n  re q u ire m e n ts  f o r  th e
r e g i s t r a t i o n  o f  b ro k e rs  in  th e  U n i te d  Kingdom. See 
g e n e r a l l y ,  E l l i s  and W i l t s h i r e ,  R e g u la t io n  o f  In s u ra n c e  
in  th e  U n i te d  Kingdom and I r e l a n d , p a r a .  D . 1 . 2 .

59 O k e d i j i ,  "Government P a r t i c i p a t i o n  in  th e  N i g e r i a n
In s u ra n c e  M a rk e t ,  R e g u la to r y  or  C o m p e t i t i v e ? ", ( 1 9 8 6 )  20
J . W . T . L .  540 a t  p . 553.
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c a r r i e d  o u t  in  1980 by th e  N i g e r i a  R e insurance  C o r p o r a t io n  

shows t h a t  o n ly  7.2% o f  th e  t o t a l  employment f o r c e  o f  

brokerag e  f i r m s  had r e c e iv e d  one form o f  in s u ra n c e  t r a i n i n g  

o r  th e  o t h e r ,  i t  might be asked how does t h i s  s a t i s f y  th e  

r e q u ire m e n t  o f  th e  Act?

The r e s u l t  o f  manpower s h o r ta g e  i s  t h a t ,  t o  meet t h e  

r e g i s t r a t i o n  p r o v is io n s  o f  th e  1976 A c t ,  a p p l i c a n t s  seek  

i n d i v i d u a l s  possessing th e  r e l e v a n t  q u a l i f i c a t i o n s  t o  f r o n t  

as c h i e f - e x e c u t i  ves on payment o f  sums o f  money. Once 

r e g i s t r a t i o n  is  o b ta in e d ,  th e  i n d i v i d u a l  drops o u t  and has 

n o th in g  t o  do w i th  the  new f i r m  which is  i n v a r i a b l y  l e f t  in  

th e  hands o f  those  la c k in g  in  in s u ra n c e  t r a i n i n g  o r  

e x p e r ie n c e .  I t  i s  su b m it te d  t h a t  no s top  gap measures can 

be p r e s c r ib e d  to  remedy such p r a c t i c e ,  and th e  problem  

would need t o  be t a c k l e d  a t  source .  More in s u ra n c e  t r a i n i n g  

i n s t i t u t i o n s  a re  needed to  meet th e  manpower needs o f  th e  

i n d u s t r y .

The Government, in  c o l l a b o r a t i o n  w i t h  th e  W e s t - A f r i c a n  

In s u ra n c e  Compaines A s s o c ia t io n  (WAICA), th e  In s u ra n c e  

I n s t i t u t e  o f  N i g e r i a  ( U N ) ,  and o t h e r  b o d ie s ,  i s  p r e s e n t l y  

engaged in  t a c k l i n g  th e  problem by o f f e r i n g  a v a r i e t y  o f  

t r a i n i n g  programmes, and one does hope th e  s i t u a t i o n  w i l l  

improve in  th e  near f u t u r e . 60

60 See g e n e r a l l y  Ogunlana, "Role o f  th e  In s u ra n c e  I n d u s t r y  
in  N i g e r i a ’ s Economic S u r v i v a l " ,  [1 9 8 6 ]  U N  Journa l  a t  
pp. 1 1 ,5 8 ,  on p lans  f o r  th e  i n t r o d u c t i o n  o f  a p o s t  
g r a d u a te  insurance  t r a i n i n g  programme des igned t o  
produce th e  r i g h t  c a l i b r e  o f  manpower f o r  th e  needs o f  
th e  in d u s t r y ;  I rukw u ,  " In s u ra n c e  E du ca t io n  and T r a i n i n g  
in  W e s t - A f r i c a " , (1 9 7 5 )  1 WAICA J o u rn a l  p . 46; Kargbo,
" U n i v e r s i t i e s  and In s u ra n c e  E du cat io n  in  W e s t - A f r i c a " , 
(1 9 7 5 )  1 WAICA Journa l  p . 53 .  Arrangements a r e  under way
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A shortcoming in th e  q u a l i f i c a t i o n  p r o v is i o n s  o f  th e  

Act a r i s e s  from th e  f a c t  t h a t  a l l  b ro k in g  f i r m s  a re  

r e q u i r e d  t o  be in c o r p o r a t e d  a s s o c i a t io n s  w i t h  u n l i m i t e d  

l i a b i l i t y  ( s . 2 7 ( 3 ) ( b ) ) .  T h is  re q u i r e m e n t ,  coupled w i t h  t h a t  

o f  hav ing  o n ly  the  c h i e f - e x e c u t i v e  q u a l i f i e d  as p r e s c r ib e d ,  

means t h a t  none o f  th e  d i r e c t o r s  o f  th e  f i r m  who might  in  

r e a l i t y  be r e s p o n s ib le  f o r  th e  d a y - t o - d a y  a c t i v i t i e s  and 

c a pab le  o f  i n f l u e n c i n g  management, need be q u a l i f i e d .

Nowhere in  th e  Act  o r  r e g u l a t i o n s  made is  " c h i e f -  

e x e c u t iv e "  d e f in e d  in  r e l a t i o n  to  b ro k in g  f i r m s . 61 In  many 

cases ,  th e  c h i e f - e x e c u t i v e  though a p p o in te d  by th e  board o f  

d i r e c t o r s ,  i s  not  one o f  them. The c u r io u s  r e s u l t  i s  t h a t  

w h i le  th e  nominal a d m i n i s t r a t o r  i s  q u a l i f i e d ,  t h e r e  is  the  

p o s s i b i l i t y  t h a t  those  r e s p o n s ib le  f o r  th e  a c tu a l  running  

o f  th e  f i r m  a re  n o t . 62 Fu r th e rm o re ,  branch and lo c a l

f o r  th e  In su ra nc e  I n s t i t u t e  o f  N i g e r i a  to  o f f e r  the  
C h a r te re d  In s u ra n c e  I n s t i t u t e ’ s ( U . K . )  F C I I  and A CI I  
programmes l o c a l l y .

61 In  r e l a t i o n  t o  i n s u r e r s ,  s. 2 ( 1 )  d e s c r ib e s  a c h i e f  
e x e c u t i v e  as i n c l u d i n g  a managing d i r e c t o r ,  e x e c u t i v e  
chairman or  howsoever named. The l o g i c a l  in f e r e n c e  may 
be t h a t  th e  d e s c r i p t i o n  has w i t h i n  i t s  c o n te m p la t io n  
anyone r e s p o n s ib le  f o r  th e  u l t i m a t e  d e c is io n  making and 
day to  day running o f  th e  company.

62 C f . th e  p r o v is io n s  o f  s. 4 o f  the  In s u ra n c e  Brokers
( R e g i s t r a t i o n )  Act 1977 ( U . K . ) ,  where bodies c o r p o r a te  
c a r r y i n g  on the  business  o f  in su rance  b rok in g  can on ly  
be e n r o l l e d  i f  ( a )  a m a j o r i t y  o f  th e  d i r e c t o r s  a re  
r e g i s t e r e d  in su ra nc e  b ro k e rs  (b )  i f  o n ly  one d i r e c t o r ,
t h a t  he is  r e g i s t e r e d  ( c )  i f  o n ly  two d i r e c t o r s  t h a t  one
o f  them is  a r e g i s t e r e d  in su ra n c e  b ro k e r  and t h a t  th e  
business  is  c a r r i e d  on under th e  management o f  t h a t  
d i r e c t o r .  The d i r e c t o r s  must have s a t i s f i e d  th e  
q u a l i f i c a t i o n  re q u ire m e n ts  p r e s c r ib e d  in  s .  3 to  become 
r e g i s t e r e d  in su ra nc e  b r o k e r s .  P a r a . 3 ( 3 )  o f  th e  Code o f  
Conduct drawn up under th e  Act compels b ro k e rs  t o  ensure  
t h a t  a l l  work c a r r i e d  ou t  in  c o n n ec t io n  w i th  t h e i r  
business  s h a l l  be under the  c o n t r o l  and d a y - t o - d a y
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managers who a re  the  persons w i t h  whom a m a j o r i t y  o f  the  

p u b l i c  deal and would n e c e s s a r i l y  a d v ic e  on in su rance  

m a t t e r s ,  a re  excluded from th e  A c t ’ s q u a l i f i c a t i o n  and 

e x p e r ie n c e  re qu ire m en ts  o r  any o t h e r .

3 . 5 . 2  I m p a r t i a l i t y

Agents employed by or  t i e d  to  p a r t i c u l a r  in s u r e r s  

cannot c la im  any semblance o f  i m p a r t i a l i t y  s in c e  by th e  

n a tu r e  o f  t h e i r  appo intm ents  they  a re  in v o lv e d  in  m a rk e t in g  

o n ly  th e  products  o f  s p e c i f i c  i n s u r e r ( s ) .  P r a c t i c e  h e re ,  

however, d i f f e r s  from t h i s  assumption.  Canvassing agents  

a re  known to  approach c l i e n t s  as e x p e r t s  in  in surance  

m a t t e r s ,  a d v is in g  not  o n ly  on th e  b e n e f i t s  o f  d i f f e r e n t  

p o l i c i e s  which they  in te n d  t o  s e l l ,  but  comparing these  

w i th  p o l i c i e s  o f  o th e r  i n s u r e r s .

Lack o f  t r a i n i n g  o f  agents  in  a d d i t i o n  to  complete  

r e l i a n c e  on t h e i r  a d v ic e  pose s u b s t a n t i a l  r i s k s  to  c l i e n t s .  

In  o r d e r  t h a t  those w i th  whom the y  deal a re  made to  r e a l i s e  

t h e i r  l a c k  o f  independence and, as such, in c a p a b le  o f  

g i v i n g  i m p a r t i a l  a d v ic e ,  these  agents  should  be r e q u i r e d  to  

d i s c l o s e  t h e i r  t r u e  p o s i t i o n s  to  c l i e n t s ,  p a r t i c u l a r 1y , 

t h a t  th e y  r e p r e s e n t  s p e c i f i c  i n s u r e r ( s ) . 63

s u p e r v is io n  o f  a r e g i s t e r e d  b ro k e r .

63 The A s s o c ia t io n  o f  B r i t i s h  I n s u r e r ’ s (A B I )  genera l  
in su ra n c e  business code o f  p r a c t i c e  and th e  
c o rres po nd ing  l i f e  code, p ro v id e  t h a t  i n t e r m e d i a r i e s  
s h a l l  make i t  c l e a r  to  c l i e n t s  t h a t  th e y  a re  employees  
or agents  o f  one or  more companies as th e  case may be, 
and r e f r a i n  from making i n a c c u r a t e  o r  u n f a i r  c r i t i c i s m  
o f  any i n s u r e r ,  or  make comparisons w i t h  o t h e r  types  o f  
p o l i c i e s  un less  th e y  make c l e a r  th e  d i f f e r i n g  
c h a r a c t e r i s t i c s . W h i le  i t  dem onstra tes  genuine concern
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T r a d i t i o n a l l y ,  b ro k e rs  a re  th e  group o f  i n t e r m e d i a r i e s

understood as independent  and c a pab le  o f  g i v i n g

d i s i n t e r e s t e d  a d v ic e  in  th e  be s t  i n t e r e s t  o f  c l i e n t s .  Thus,

i t  has been observed t h a t :

An in su ra nc e  b ro k e r  is  expected  t o  be more 
knowledgeable  than th e  a g e n t ,  so as t o  o f f e r  
i m p a r t i a l  a d v ic e  t o  h is  c l i e n t s .  H is  main duty  
among o t h e r  t h i n g s ,  i s  t o  f i n d  s o l u t i o n s  to  th e  
c l i e n t ’ s problems. He must be a b le  t o  i d e n t i f y  
th e  needs o f  h is  c l i e n t s ,  t a i l o r - o u t  th e  ty p e s  o f  
p o l i c i e s  s u i t a b l e  f o r  th e  c l i e n t s  and above a l l  
g e t  th e  cover  accepted  by th e  i n s u r e r . 64

In  l i g h t  o f  th e  above s ta te m e n t  by th e  D i r e c t o r ,  an

e x a m in a t io n  o f  th e  r e g u l a t o r y  p r o v i s i o n s  s e c u r in g  the

independence and i m p a r t i a l i t y  o f  b ro k e rs  would be made t o

see how f a r  these  go. A p rop er  e x a m in a t io n  o f  t h i s  t o p i c  is

be s t  made by a c o n s i d e r a t i o n  o f  f a c t o r s  c a pab le  o f

compromising independence and i m p a r t i a l i t y ,  and how th e  Act

and s u p e r v is o r y  machinery have sought t o  t a c k l e  them.

3 . 5 . 3  The Remuneration o f  Brokers

I t  should  be conceded from th e  o u t s e t  t h a t  the  

rem u n e ra t io n  p a t t e r n  o f  in su ra nc e  b ro k e rs  c o n s t i t u t e s  the  

g r e a t e s t  s i n g l e  f a c t o r  c a p a b le  o f  compromising  

i m p a r t i a l i t y .  T r a d i t i o n a l l y ,  b ro k e rs  a re  remunerated by way 

o f  commission pa id  by th e  i n s u r e r  w i t h  which business is

o f  i n s u r e r s  t o  p r o t e c t  th e  in s u r i n g  p u b l i c  from  
i n t e r m e d ia r y  misdeeds, i t s  e f f e c t  i s  l i m i t e d  in  p r a c t i c e  
as no r i g h t s  would accrue  t o  an in s u re d  f o r  breach o f  
th e  code.

64 O k wo r , ( 1 9 7 8 )  I V  WAICA J o u r n a l  a t  p . 174.
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p l a c e d . 65 T h is  p re s e n ts  b ro k e rs  w i t h  a c o n f l i c t  between  

i n t e r e s t  and d u t y : -  a du ty  owed t o  t h e i r  c l i e n t s  to  secure  

th e  b e s t  p o s s ib le  deal in  th e  m a rk e t ,  and a s e l f  i n t e r e s t  

t o  p la c e  c l i e n t s ’ business w i t h  th e  i n s u r e r  o f f e r i n g  the  

h i g h e s t  r a t e  o f  commission f o r  t h a t  c la s s  o f  in su rance  

n o tw i t h s t a n d i n g  i t s  s u i t a b i l i t y  f o r  th e  c l i e n t ’ s p e c u l i a r  

ne e d s .

The t r a d i t i o n a l  p r a c t i c e  o f  th e  b ro k e r  lo o k in g  t o  the  

i n s u r e r  f o r  h is  rem u nera t io n  is  reco gn ised  as c o n s t i t u t i n g  

an e x c e p t io n  t o  th e  agency r u l e  t h a t  an agent  i s  e n t i t l e d  

to  re m u ne ra t io n  from th e  p r i n c i p a l  who employs him, and 

t h a t  rem u n e ra t io n  by a t h i r d  p a r t y  could  amount to  

r e c e i v i n g  a s e c r e t  p r o f i t  in  breach o f  f i d u c i a r y  d u t i e s  i f  

th e  p r i n c i p a l  i s  not  in fo rm e d .  The presum ption in  in su ra nc e  

i s  t h a t  th e  in su re d  has i m p l i e d l y  consented t o  th e  b r o k e r ’ s 

rem u n e ra t io n  by a t h i r d  p a r t y . 66

The i n c e n t i v e  f o r  b ro k e rs  t o  put  s e l f  i n t e r e s t  above 

those o f  c l i e n t s  occasioned by r e c e i v i n g  re m u n e ra t io n  from  

i n s u r e r s  has a t t r a c t e d  comments from d i f f e r e n t  sources .  

Commenting on th e  s i t u a t i o n  in  th e  U n i te d  Kingdom, i t  is  

o b s e r v e d :

Perhaps the  g r e a t e s t  d i f f i c u l t y  a r i s e s  from the  
source o f  commission payments. The f a c t  t h a t  
th e s e  payments a re  made by in s u r e r s  p laces  
b r o k e r s ,  and to  a l e s s e r  e x t e n t  p a r t - t i m e  ag e n ts ,  
in  a r a t h e r  unusual and in c o m p a t ib le  commercial

65 See Anyaegbunam v.  C r y s t a l  Brokers  [1 9 7 7 ]  N .C .L . R .  a t  
p p . 1 4 0 ,1 4 1 ;  I n c a r  L td .  v .  Oj omo U n r e p o r te d ,  S u i t  
No. C A / L / 1 0 8 /8 5 .

66 G r e a t  Western In s u ra n c e  Co. v .  C u n ! i f f e  ( 1 8 7 4 )  30 L .T .
661 .
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and le g a l  p o s i t i o n . 67

With p a r t i c u l a r  r e fe r e n c e  to  l i f e  as su ra nc e ,  th e  f o l l o w i n g

comment is  made:

. . . t h e  v a s t  m a j o r i t y  o f  l i f e  companies s e l l  t h e i r  
p o l i c i e s  through i n t e r m e d i a r i e s . . .  t o  whom they  
pay commission. T h is  is  a th o ro u g h ly  
u n s a t i s f a c t o r y  system f o r  th e  reason t h a t  the  
commission v a r i e s  w i t h  th e  c o s t  o f  premiums and 
w i t h  th e  ty p e  o f  pol i c y . . . some companies pay less  
commission than o t h e r s . . .  Given such a system, i t  
would indeed be s u r p r i s i n g  i f  th e  i n d i v i d u a l  
p o l i c y h o l d e r . . .  were t o  r e c e iv e  o b j e c t i v e  and 
d i s i n t e r e s t e d  a d v ic e  on such a t e c h n i c a l  
s u b j e c t . 68

The problem is  compounded by th e  mode o f  commission

c a l c u l a t i o n s .  An e x a m in a t io n  o f  N ig e r ia n  in su ra n c e  p r a c t i c e

r e v e a ls  t h a t ,  g e n e r a l l y ,  commissions p a id  t o  b rokers  a re

c a l c u l a t e d  as a d i r e c t  pe rc en tag e  o f  premiums pa id  on th e

p o l i c i e s  procured i r r e s p e c t i v e  o f  e f f o r t s  put  in  by th e

b r o k e r . 69 The e f f e c t  i s  a l i k e l i h o o d  t h a t  b ro k e rs  would

recommend p o l i c i e s  a t t r a c t i n g  h ig h e r  premiums to  secure

h ig h e r  commissions.

[ . . . ] p ro b ab ly  o f  g r e a t e r  im portance  is  the  
c a l c u l a t i o n  o f  commission amounts t o  be p a id .
F i r s t ,  the  re m u ne ra t io n  system produces the  
f o l l o w i n g  p a r a d o x ic a l  r e s u l t :  where an
i n t e r m e d ia r y  expends a d d i t i o n a l  e f f o r t  t o  o b ta in  
some p a r t i c u l a r  cover  a t  th e  lo w e s t  p o s s ib le  
p r i c e  f o r  h is  or her c l i e n t s ,  h is  or  her  reward  
i s  l i k e l y  to  be a reduced commission payment 
compared to  t h a t  re c e iv e d  had th e  e x t r a  e f f o r t

67 C o l e n u t t ,  "The R e g u la t io n  o f  In s u ra n c e  I n t e r m e d i a r i e s  in  
th e  U n i te d  kingdom", ( 1979) 46 J o u rn a l  o f  R isk  and
In s u ra n c e  77 a t  p . 80.

68 C la y t o n ,  B r i t i s h  I n s u r a n c e . (1 9 7 1 )  p . 355.

69 "An in su ra n c e  b r o k e r . . . i s  pa id  a commission based on a 
p e rc e n ta g e  o f  th e  premium by the  company in  which th e  
business has been p la c e d " :  Umezinwa J .  in  Anvaegbunam v.  
C r y s t a l  B r o k e r s , supra .
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no t  been made.70

The r e g u l a t o r y  p r o v is i o n s  o f  th e  In s u ra n c e  Act  seek to  

t a c k l e  th e  problem o f  c o n f l i c t i n g  i n t e r e s t s  by p r e s c r i b i n g  

maximum r a t e s  o f  commission p a y a b le  t o  i n t e r m e d i a r i e s . 

S e c t io n  34 p r o h i b i t s  an i n s u r e r  from pay ing  commission to  

any a g e n t ,  b r o k e r ,  o r  any o t h e r  i n t e r m e d i a r y , in  excess o f  

10% o f  th e  premium in  r e s p e c t  o f  motor v e h i c l e ,  workmen’ s 

compensation or  c o n t r a c t o r ’ s a l l  r i s k  and e n g in e e r in g  

in s u ra n c e ,  o r  exceeding  15% o f  th e  premium in  r e s p e c t  o f  

any o t h e r  s u b d iv is io n  o f  n o n - l i f e  in s u ra n c e  b u s i n e s s .71

Coupled w i th  a s t a n d a r d i s a t i o n  o f  premium r a te s  

c h a rg e a b le  in  r e s p e c t  o f  c e r t a i n  c la s s e s  o f  in su rance  and 

a p r o h i b i t i o n  in  s e c t i o n  32 o f  in s u r e r s  o r  a s s o c i a t i o n  o f  

i n s u r e r s  making genera l  in c re a s e s  in  premium r a te s  w i t h o u t  

the  consent  o f  th e  D i r e c t o r ,  or  as p r e s c r ib e d  by the  R a t in g  

Committee charged w i t h  r e v ie w in g  premium r a t e s  and 

commissions payab le  by i n s u r e r s ,  th e  i n t e n t i o n  o f  the  Act  

i s  to  s t a n d a r d is e  b rokerage  commissions and, t h e r e f o r e ,  

e l i m i n a t e  th e  p o s s i b i l i t y  o f  c o n f l i c t .

The f i r s t  shortcoming in  the  p r o v i s i o n s ,  a p a r t  from  

any o t h e r s  t h a t  may be e x p r e s s e d ,72 is  t h a t  th e  p r e s c r i p t i o n

70 C o l e n u t t ,  o p . c i  t . , p p . 8 1 ,8 2 .  T h is  is  r e f l e c t e d  in s . 34 
o f  th e  1976 Act which l i n k s  commission r a t e s  d i r e c t l y  to  
premi urns.

71 " I  a g r e e . . .  t h a t  th e  in tendm ent  o f  s .  34 is  to  p re v e n t  
s p e c u l a t i v e  c la im s  f o r  c o m m i s s i o n . . . " ,  -  per  Nnaemeka- 
Agu J . C . A .  in  I n c a r  L td .  v . Q.iomo. s u p ra .

72 Genera l  d i s s a t i s f a c t i o n  i s  expressed by b rok e rs  who f e e l  
s l i g h t e d  t h a t  th e  Act should p r e s c r i b e  th e  same r a t e  o f  
commission f o r  them as o r d i n a r y  agents  d e s p i t e  the  
d i f f e r e n c e s  in  r e s p o n s i b i l i t y  and l i a b i l i t y .  See the  
address o f  th e  chairman o f  th e  NCIB c o n ta in e d  in  (1 9 8 7 )
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o f  maximum r a te s  o f  commission i s  l i m i t e d  t o  n o n - l i f e  

in s u ra n c e  business .  Thus, l i f e  a s s u re r s  a re  f r e e  t o  pay 

commissions as they  deem f i t .  The same l i f e  o f f i c e  is  

ca pab le  o f  paying d i f f e r i n g  r a t e s  o f  commission on 

d i f f e r e n t  k inds  o f  l i f e  p o l i c i e s  u n d e r w r i t t e n  and, th u s ,  

b ia s  an in t e r m e d ia r y  in  th e  c h o ice  o f  d i f f e r e n t  p rod ucts  

w i t h i n  th e  same c la s s  o f  business by pay ing  h ig h e r  r a t e s  o f  

commission on p a r t i c u l a r  p roducts  a lo n e .  The p i c t u r e  

c r e a te d  is  t h a t  the  a p p a re n t  c o n f l i c t  i s  unchecked in  an 

a re a  where th e  i n d i v i d u a l  consumer i s  in  most need o f  

a d v ic e  on what type  o f  l i f e  p o l i c y  s u i t s  h is  n e e d .73

Secondly ,  the  p r o v is io n s *  in  p r e s c r i b i n g  maximum 

commission r a te s  in  th e  f i e l d  o f  ge ne ra l  in s u ra n c e ,  

presuppose t h a t  a l l  i n s u r e r s  doing business  in  t h i s  

c a te g o ry  w i l l  l i m i t  commission payments t o  th e  p r e s c r ib e d  

maximum so t h a t  a cho ice  o f  one i n s u r e r  f o r  a n o th e r  based 

on commission r e c e i p t s  is  e l i m i n a t e d .  In  p r a c t i c e ,  w h i le  

in s u r e r s  do not  exceed the  p r e s c r ib e d  l i m i t s ,  d i f f e r e n c e s  

in  commissions payab le  do e x i s t  from one i n s u r e r  to  

a n o th e r ,  so t h a t  the  problem o f  s e ek ing  th e  i n s u r e r  pay ing  

most s t i l l  e x i s t s  in  genera l  in su ra nc e  b u s in e s s .

Oth er  i n c e n t i v e s  g iven  by p a r t i c u l a r  N i g e r i a n  in s u r e r s  

which could  i n f l u e n c e  a b r o k e r ’ s c ho ice  in c lu d e  l i n k i n g  th e

XI WAICA Journa l  a t  p . 148.

73 The d r a f t  Conduct o f  Business Rules  drawn up by th e  
S I B . ,  (which SRO’ s a re  expected  t o  m a tc h ) ,  under th e  
F i n a n c i a l  S e r v ic e s  Act  1986 ( U . K . )  p r o h i b i t s  an
a u t h o r i s e d  f i r m  from b ia s in g  i t s  salesmen by p r e s c r i b i n g  
d i f f e r i n g  s c a le s  o f  commission on d i f f e r e n t  in ve s tm en t  
products  o f f e r e d  by the  same f i r m .
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commission payab le  d i r e c t l y  t o  th e  volume o f  bus iness  

p la c e d ,  so t h a t  th e  more bu s iness  i s  p la c e d  t h e  h i g h e r  t h e  

commission. I t  i s  d o u b t fu l  i f  s e c t i o n  47 o f  th e  A c t  ( p a r a .  

3 . 2 . 4 ,  above)  p r o h i b i t s  t h i s  p r a c t i c e  as t h a t  s e c t i o n  

r e l a t e s  o n ly  t o  th e  o f f e r i n g  o f  a r e b a t e  as an " in d u c em e n t” 

t o  in s u re d  c l i e n t s .  74

W h i le  t h e r e  i s  l i t t l e  doubt t h a t  t h e  a fo r e m e n t io n e d  

re m u n e ra t io n  methods p r e s e n t  b ro k e rs  w i t h  a r e a l  c o n f l i c t  

between i n t e r e s t  and d u ty ,  t h e  e x a c t  magnitude  o f  th e  

c o n f l i c t  and how much dom est ic  b ro k e rs  have succumbed in  

p l a c i n g  s e l f  i n t e r e s t  above th o s e  o f  c l i e n t s  i s  d i f f i c u l t  

t o  e s t i m a t e .  What i s  n o t  in  doubt i s  t h a t  a c t i o n s  

p e r p e t r a t e d  by i n s u r e r s  and o t h e r  p r a c t i c e  p r e v a l e n t  in  th e  

i n d u s t r y  have s u b s t a n t i a l l y  compromised i m p a r t i a l i t y .  For  

i n s t a n c e ,  i t  i s  Known f o r  i n s u r e r s  t o  quote  d i f f e r e n t  term s  

t o  competing b rokers  where th e  u n d e r w r i t i n g  in f o r m a t i o n  

s u p p l ie d  by both i s  th e  same. There  a r e  cases where s e n i o r  

in su ra n c e  employees hav ing  r e c e iv e d  b r o k e r s  s l i p s  and 

quoted terms t o  th e  b r o k e r ,  approach t h e  p r o s p e c t i v e

in s u re d  encourag ing  him t o  bypass t h e  b r o k e r  and in s u r e  

d i r e c t l y  w i t h  th e  company on t h e  promise o f  a s h a re  in  th e  

commission which w i l l  a c cru e  t o  th e  s t a f f  a g e n t s .  In

74 The p r o h i b i t i o n s  under t h e  SIB r u l e s  above, a p p ly  t o
volume o v e r r i d e r s  whereby commission in c r e a s e s  once a 
c e r t a i n  amount o f  bu s iness  has been a c h ie v e d  by an
in t e r m e d i a r y .  For a d is c u s s io n  o f  t h e  r e g u l a t o r y
framework o f  th e  F i n a n c i a l  S e r v ic e s  A ct  1986 as i t
r e l a t e s  t o  in s u ra n c e  i n t e r m e d i a r i e s ,  see G ray ,  
" In s u r a n c e  I n t e r m e d i a r i e s  Under t h e  F i n a n c i a l  S e r v i c e s  
Act  1986" ,  New Foundat ions  f o r  In s u ra n c e  Law. (1 9 8 7 )  
p p . 1 9 -3 8 ;  Hodgin, In s u ra n c e  I n t e r m e d i a r i e s  and t h e  Law 
( 1 9 8 7 ) ,  p p . 11 4 -1 2 5 ;  Hodgin ,  P r o t e c t i o n  o f  t h e  I n s u r e d . 
( 1 9 8 9 )  C hapter  6 .
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a d d i t i o n ,  b rokers  a re  known t o  share  commissions w i th  

c l i e n t s  as an i n c e n t i v e  t o  a l lo w  them p la c e  t h e i r  

i n s u ra n c e s .

The D i r e c t o r  has r e c e n t l y  h i n t e d  a t  toug her  

i n v e s t i g a t i o n  o f  b ro k e rs  t o  d e t e c t  and remedy such 

p r a c t i c e s . 75 There i s  l i t t l e  doubt ,  however, t h a t  th e  

c u m u la t iv e  e f f e c t  o f  th e  p r a c t i c e  noted above, i s  to  

compromise d i s i n t e r e s t e d  a d v ic e  as th e  emphasis has s h i f t e d  

f rom c l i e n t  s a t i s f a c t i o n  t o  th e  a c c r u in g  f i n a n c i a l  b e n e f i t  

in  th e  p lacement  o f  in s u ra n c e s .

A l t e r n a t i v e s  to  th e  maximum r a t e  p r e s c r ib e d  by th e  

A c t ,  such as a c l i e n t  f e e  system whereby b ro k e rs  a re  pa id  

on a f e e  b a s is  by c l i e n t s  on s e r v i c e s  p e r fo rm e d ,  o r  a 

r e q u ire m e n t  t h a t  b rok e rs  d i s c l o s e  t o  c l i e n t s  t h e  commission 

re c e iv e d  on business p l a c e d , 76 have t h e i r  own d is a d v a n ta g e s .  

A c l i e n t  f e e  system is  l i k e l y  to  be opposed by consumers 

who may see i t  as a means o f  e f f e c t i n g  g e n e ra l  in c r e a s e s  in  

th e  c o s t  o f  in s u ra n c e .  To them, the  t r a d i t i o n a l  method 

works w e l l  in  ignorance  o f  i t s  i n h e r e n t  dangers and th e  

f a c t  t h a t  in  r e a l i t y ,  they  remunerate  b ro k e rs  by way o f

75 See th e  addresses o f  th e  chairman o f  th e  NCIB, the  
D i r e c t o r ,  and Mr. Nwokolo a t  th e  b ro k e rs  open forum  
c o n ta in e d  in  (1 9 8 7 )  XI WAICA Journa l  f o r  a d is c u s s io n  o f  
v a r i o u s  p r a c t i c e  compromising i m p a r t i a l i t y  and genera l  
p u b l i c  d i s s a t i s f a c t i o n  a t  th e  a c t i v i t i e s  o f  in su ra n c e  
b r o k e r s .  See a ls o  C i r c u l a r  L e t t e r  IDS 2 9 1 /1 4  o f  2 0 . 1 . 8 7  
from th e  D i r e c t o r  warn ing  b ro k e rs  t o  d e s i s t  form  
r e b a t i n g  commissions c o n t r a r y  t o  s . 47 .

76 Such as is  c o n tem pla ted  by p a r a . 3 ( 6 )  o f  th e  Code o f  
Conduct f o r  In s u ra n c e  B rokers  ( U . K . ) ,  and s . 3 2 ( 1 ) ( b )  o f  
th e  A u s t r a l i a n  In s u ra n c e  (Agents  and B ro k e rs )  A ct  1984.
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premiums p a i d . 77 A d i s c l o s u r e  r e q u ire m e n t  t o  be e f f e c t i v e  

presupposes t h a t  on commission d i s c l o s u r e s ,  in s u re d s  would 

conduct searches  round t h e  m arket  t o  a s c e r t a i n  commission 

r a t e s  o f f e r e d  by o t h e r  i n s u r e r s  on s i m i l a r  p o l i c i e s .  T h is  

i s  h i g h l y  u n l i k e l y  in  p r a c t i c e .  The way o u t  in  th e  

meantime i s  a r e t e n t i o n  o f  t h e  maximum r a t e  s t r u c t u r e  

w i t h c t e r  m o n i to r in g  by t h e  r e g u l a t o r y  a u t h o r i t i e s  o f  

p r a c t i c e s  im ping ing  on b r o k e r  i m p a r t i a l i t y .

3 . 5 . 4  O r g a n i s a t i o n a l  S t r u c t u r e  o f  B ro k ing  Firms

The o r g a n i s a t i o n a l  s e t  up o f  b ro k e ra g e  f i r m s  a f f e c t ,  

t o  a l i m i t e d  e x t e n t ,  t h e i r  independence in  t h e  f o l l o w i n g

ways.

( i ) .  " T i e d 1 b ro k e rs

The h a l lm a r k  o f  an in s u ra n c e  b r o k e r  i s  h i s  freedom t o  

o p e r a te  in d e p e n d e n t ly  o f  a l l  i n s u r e r s .  T h is  has been th e  

customary u n d e rs ta n d in g  conveyed in  t h e  use o f  t h e  te rm  

’ b r o k e r * .  Where t h i s  u n d e rs ta n d in g  i s  n o t  backed by th e  

law t o  ensure  t h a t  b ro k e rs  a re  t r u l y  in d e p e n d e n t ,  th e  

r e s u l t  i s  t h a t  w h i l e  a r e g u l a t o r y  system may a l l o w  a person  

t o  d e s c r ib e  h i m s e l f  as a b r o k e r ,  o r  h i s  bus iness  as t h a t  o f  

in s u ra n c e  b r o k in g ,  upon s a t i s f y i n g  p r e s c r ib e d  c o n d i t i o n s ,  

o n ly  an i l l u s i o n  i s  c r e a t e d  in  t h e  minds o f  peop le  w i t h  

whom such a person d e a ls  t h a t  he i s  c o m p le te ly  independent  

and c a p a b le  o f  s e c u r in g  th e  b e s t  deal  a c ro ss  th e  spectrum

77 The B r i t i s h  In s u ra n c e  B rokers  C ounc i l  appears  s c e p t i c a l  
o f  a change in  th e  t r a d i t i o n a l  methods o f  re m u ne ra t in g  
b ro k e rs  t o  a c l i e n t  f e e  system p a r t l y  on t h e  ground t h a t  
i t  i s  i m p r a c t i c a l  and would up se t  many e s t a b l i s h e d  
p r a c t i c e s .  (1 9 7 7 )  Cmnd. 6715 ,  p . 18.
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o f  th e  m a rk e t .  T h is  p r e c i s e l y ,  i s  th e  i l l u s i o n  c r e a te d  by 

th e  r e g i s t r a t i o n  p r o v is i o n s  o f  th e  In s u ra n c e  A ct  which a re  

c o m p le te ly  s i l e n t  as t o  th e  detachment o f  b ro k e rs  from a l l  

i n s u r e r s .

The d e f i n i t i o n  o f  in su rance  b ro k e r  by th e  A ct  as one 

r e g i s t e r e d  under i t s  p r o v is i o n s  s i m p l i c i t e r ,  t h e  f a i l u r e  to  

p r e s c r i b e  complete  detachment as p a r t  o f  i t s  r e g i s t r a t i o n  

or  renewal r e q u i r e m e n t s , and th e  absence from th e  

d e f i n i t i o n  or  p r o v is i o n s  o f  a minimum spread o f  b u s in e s s ,  

has th e  e f f e c t  t h a t  a m a j o r i t y  o f  b ro k e rs  e n jo y i n g  th e  

p r i v i l e g e  o f  using th e  t i t l e  once a c e r t i f i c a t e  o f  

r e g i s t r a t i o n  and l i c e n c e  a re  o b t a i n e d ,  a re  no more than  

t i e d  in su ra nc e  i n t e r m e d i a r i e s  employed by p a r t i c u l a r  

in s u r e r s  o n ly  and pa id  on a commission b a s is  on in su ra nc e  

placed  v i a  t h e i r  media. T h is  has a t t r a c t e d  t h e  f o l l o w i n g  

c r i  t i  c i  sm:

. . . t h e r e  is  a d i s t i n c t i o n  between in s u ra n c e  
agents  and in su ra nc e  b rok e rs  whereas in  N i g e r i a  
t h e r e  a re  no b ro k e rs  in  th e  c o r r e c t  d e f i n i t i o n  o f  
th e  word, what we have a re  " c o n d u i t  p ip e s"  or  
"post  o f f i c e s "  who a re  be s t  d e s c r ib e d  as 
g l o r i f i e d  a g e n t s . 78

W hi le  b ro k e rs  do no t  e n t e r  i n t o  p r o h i b i t i v e  agency

a g r e e m e n ts ,79 in  p r a c t i c e ,  many do not  p la c e  business  w i t h

78 F a le g a n ,  " In s u ra n c e  B rokers :  B l u e p r i n t  f o r  E f f e c t i v e  
S u p e r v is io n "  [1 9 8 4 ]  U N  Journa l  a t  p . 49 .

79 Clause  15 o f  th e  c o n s t i t u t i o n  o f  th e  N i g e r i a n  
C o r p o r a t io n  o f  In s u ra n c e  Brokers  (NCIB) p r o v id e s  f o r  th e  
e x p u ls io n  or  suspension o f  a member employed by any 
i n s u r e r  on terms which r e q u i r e  him t o  g iv e  th e  i n s u r e r  
a f i r s t  o f f e r  o f  any form o f  b u s in e s s .  See a ls o  s . 29 o f  
th e  A u s t r a l i a n  In s u ra n c e  (Agents  and B ro k e r s )  Act  1984 
p r o h i b i t i n g  agreements whereby some o r  a l l  c o n t r a c t s  a re  
p lac e d  w i t h  one in s u r e r  o n ly .
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more than  two or  th r e e  i n s u r e r s  and i n f r e q u e n t l y ,  j u s t  one.

Thus, th e  c ho ice  o f  i n s u r e r s  encompassing th e  m arket  and

th e  a b i l i t y  t o  o b ta i n  th e  be s t  in  t h i s  m arket  which

accounts  f o r  why many in su re d s  u t i l i s e  th e  s e r v i c e s  o f

b r o k e r s ,  i s  no more than a c ho ice  o f  two o r  t h r e e  i n s u r e r s .

The f a i l u r e  o f  th e  r e g u l a t o r y  p r o v is i o n s  t o  l i m i t  th e

d e s c r i p t i o n  o f  ' b r o k e r ’ t o  those  who a re  t r u l y  independent

i s  a gap needing r e c t i f i c a t i o n ,  i f  th e  bottom is  not  t o  be

knocked o f f  the  whole b a s is  f o r  r e q u i r i n g  a s p e c i a l i s t

c la s s  o f  i n t e r m e d i a r i e s  in  th e  m a rk e t .  One can draw on th e

example o f  s e c t i o n  1 1 ( 1 ) ( c )  o f  th e  In s u ra n c e  B rokers

( R e g i s t r a t i o n )  Act  1977 ( U . K . ) ,  which empowers th e  C o u n c i l ,

as th e  body charged w i th  im plem ent ing  th e  p r o v is i o n s  o f  th e

A c t ,  t o  make r u l e s 80 t o  ensure  t h a t :

. . . t h e  number o f  in su ra n c e  companies w i t h  which  
[ r e g i s t e r e d  b r o k e r s ]  p la c e  in su ra n c e  bu s ine s s ,  
and th e  amount o f  business  which th e y  p la c e  w i th  
each in su rance  company, i s  such as t o  p r e v e n t  
t h e i r  business from becoming unduly  dependent on 
any p a r t i c u l a r  in su ra nc e  company.

Moreover ,  f e a r s  have been expressed by some b ro k e rs  in  

N i g e r i a  on a form o f  a c c r e d i t a t i o n  p r a c t i c e d  by in s u r e r s  

whereby an i n s u r e r  would o n ly  deal w i th  a b ro k e r  who has 

o b ta in e d  a c le a r a n c e  from th e  i n s u r e r ’ s head o f f i c e .  T h i s ,  

i t  i s  argued,  s u b ju g a te s  b ro k e rs  t o  i n s u r e r s  and erodes th e  

f o r m e r ’ s i m p a r t i a l  s t a t u s .  The N i g e r i a n  In s u ra n c e  

A s s o c ia t io n  (N IA )  r e p r e s e n t in g  member i n s u r e r s  m a in t a in s  

t h a t  th e  p r a c t i c e  is  o n ly  to  secure  com pliance  w i t h  th e  

1976 A ct  which p r o h i b i t s  d e a l i n g  w i t h  u n r e g i s t e r e d  b r o k e r s ,

80 See S . I .  1979 N o . 4 8 9 .
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and th e  D i r e c t o r ’ s warn ings to  t h a t  e f f e c t .

( i i ) .  S in g le  o r g a n i s a t i o n  may be both i n s u r e r  and b roker

A s i t u a t i o n  where independence and i m p a r t i a l i t y  a re  

e a s i l y  compromised a r i s e s  when a s i n g l e  o r g a n i s a t i o n  

o p e r a te s  both as an i n s u r e r  and a b r o k e r .  In  such cases,  

th e  b ro k in g  business cannot  c la im  com plete  independence  

from th e  in su ra nc e  b u s in e s s .  A c l o s e l y  r e l a t e d  s i t u a t i o n  i s  

where a b ro k e r  and in s u r e r  a re  owned and c o n t r o l l e d  by a 

s i n g l e  o r g a n i s a t i o n .  In  both s i t u a t i o n s ,  th e  b ro k in g  f i r m  

w i l l  be s u b j e c t  to  o r g a n i s a t i o n a l  in f l u e n c e s  and t h e r e  i s  

th e  l i k e l i h o o d  t h a t  th e  i n t e r e s t  o f  th e  i n s u r e r  o r  p a r e n t  

would be co n s id e re d  b e fo r e  those  o f  c l i e n t s  in  

t r a n s a c t i o n s .  An example is  th e  N a t io n a l  In s u ra n c e  

C o r p o r a t io n  o f  N i g e r i a  (NICON), owned by th e  Federa l  

Government and empowered by th e  Act  e s t a b l i s h i n g  i t  to  

c a r r y  on any c la s s  o f  in s u ra n c e  b u s in e s s ,  t o  in s u re  and 

r e i n s u r e  a g a in s t  loss  o f  any k ind  a r i s i n g  from any r i s k  or  

c o n t i n g e n c y , 81 and to  a c t  as in su ra n c e  agent  or  in su ra nc e  

bro k e r  in  r e l a t i o n  to  any in s u r a n c e . 82

There  a re  a ls o  cases o f  S t a t e  Governments owning both  

in su ra n c e  companies and b ro k in g  f i r m s .

81 N a t i o n a l  In s u ra n c e  C o r p o r a t io n  o f  N i g e r i a  Act  1969,  
s . 4 ( 1 ) .

82 I b i d . s . 4 ( 2 ) ( e ) .  W ith  th e  e s t a b l i s h m e n t  o f  NICON, a l l
b ro k e rs  were exc luded  from h a n d l in g  Government  
in s u ra n c e s .  I t  has been suggested t h a t  th e  poor  
performance o f  b ro k e rs  p r i o r  t o  r e g u l a t i o n  led  t o  t h i s  
u n f o r t u n a t e  r e s u l t ,  see F a le g a n ,  o p . c i  t . : A k h i l e ,
" In s u ra n c e  Law, R e g u la t io n  and P r a c t i c e  in  N i g e r i a " ,  
[1 9 8 7 ]  U N  Journa l  a t  p . 46 .
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( i i i ) .  B roker  con n ec t io n s

C onnect ions  which b rokerage  f i r m s  have w i t h  in s u r e r s  

could  compromise independence. N o ta b le  examples a re  c r o s s -  

di r e c t o r s h i  ps and c r o s s - s h a r e h o l d i n g s . D i r e c t o r s  o f  

in su ra n c e  companies could  s i m i l a r l y  be d i r e c t o r s  o f  b ro k in g  

f i r m s  w i t h  th e  same a p p ly in g  t o  th e  s h a r e h o l d e r s . In  such 

a s i t u a t i o n ,  e x t e r n a l  i n f l u e n c e s  cou ld  be e x e r t e d  on 

b ro k in g  o p e r a t i o n s .

No p r o v is i o n s  a re  made in  th e  In s u ra n c e  Act  

p r o h i b i t i n g  any or  a l l  a s s o c i a t i o n s  in  c a t e g o r i e s  ( i i )  and 

( i i i )  above. Cases o f  such a s s o c i a t i o n s  e x i s t  in  th e  

in d u s t r y  though the y  do not  form th e  m a j o r i t y . 83 I f  a ban 

i s  no t  advocated or  con tem pla ted  due t o  th e  economics o f  

th e  s i t u a t i o n ,  i t  i s  expected  t h a t  b ro k e rs  who a re  not  

independent  o f  in s u r e r s  w i t h  which th e y  propose t o  p la c e  a 

c l i e n t ’ s business should d i s c l o s e  t h i s  f a c t  t o  th e  c l i e n t  

so t h a t  th e  onus i s  on th e  l a t t e r  to  e v a l u a t e  th e  chances  

o f  i m p a r t i a l  a d v ic e .  R efe re nc e  is  made t o  s e c t i o n  74 o f  

the  In s u ra n c e  Companies Act  1982 ( U . K . ) ,  which a l lo w s

r e g u l a t i o n s  to  be made r e q u i r i n g  any i n t e r m e d i a r y  who is  

connected w i t h  an i n s u r e r  w i th  which he i s  s u g g e s t in g  t h a t  

a proposer  f o r  in su ra nc e  c o n t r a c t s ,  t o  d i s c l o s e  in  w r i t i n g  

d e t a i l s  o f  h is  c o n n e c t io n .  And, s e c t i o n  38 o f  th e  In su ra n c e  

(Agents  and B ro k e rs )  Act  1984 ( A u s t r a l i a )  mandates b ro k e rs

83 The Genera l  S e c r e t a r y  o f  th e  NCIB i n t i m a t e d  a t  an 
i n t e r v i e w  t h a t  two banks r e c e n t l y  succeeded in  
e s t a b l i s h i n g  b ro k in g  f i r m s ,  to  which th e  NCIB ta k e s  
o b j e c t i o n  and i s  pursu ing  th e  m a t t e r  w i t h  th e  D i r e c t o r  
on th e  ground t h a t  i t  e rodes th e  independence o f  th e  
b r o k e r s .
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t o  d i s c l o s e  a s s o c i a t io n s  t o  in s u re d s  b e f o r e  t h e  c o n t r a c t  o r  

as soon as p r a c t i c a b l e .

3 . 6  I n t e r m e d i a r i e s  in  th e  R e c e ip t  and C o l l e c t i o n  o f  

Premiums

The f o l l o w i n g  f i g u r e s  in  m i l l i o n s ,  r e p r e s e n t  t h e

u n r e m i t te d  premium income in  t h e  hands o f  in s u ra n c e

i n t e r m e d i a r i e s  between 1980 -  1985:

1980 1981 1982 1983 1984 1985

N. 1 7 9 .4  248 .1  3 0 4 .9  3 2 1 .3  3 6 0 .7  3 7 2 .5

(S ou rce :  F ig u r e s  r e le a s e d  by t h e  D i r e c t o r  o f  I n s u r a n c e ) .

In  each y e a r ,  u n r e m i t te d  premiums r e p r e s e n te d  between  

40 and 50 per  c e n t  o f  th e  t o t a l  premium income o f  t h e  

i n d u s t r y .  The issue  o f  u n r e m i t te d  premiums has become a 

m ajor  source  o f  concern t o  th e  s u p e r v is o r y  a u t h o r i t i e s  and 

th e  i n d u s t r y  in  g e n e r a l .  W h i le  t h e  f i g u r e s  r e p r e s e n t  

premiums h e ld  by agents  and b ro k e rs  a l i k e ,  t h e  p r a c t i c e  o f  

w i t h o l d i n g  premiums by b ro k e rs  i s  more s e r i o u s .

Agents employed by i n s u r e r s  t o  s o l i c i t  and c o l l e c t  

premiums, a re  g e n e r a l l y  under th e  d i r e c t  c o n t r o l  o f  t h e i r  

employers  and, t o  t h i s  e x t e n t ,  i t  can be s a f e l y  assumed 

t h a t  t i g h t e r  c o n t r o l  and s u p e r v is io n  o f  t h e i r  a c t i v i t i e s  by 

i n s u r e r s  would reduce th e  in c id e n c e  o f  r e t e n t i o n  o f  

premiums by them. The same cannot  be s a id  o f  b r o k e r s  who 

hand le  a p p r o x im a te ly  60% o f  th e  bus iness  u n d e r w r i t t e n  in  

th e  m arke t  and ov e r  whom in s u r e r s  l a c k  th e  n e c e ss a ry  degree  

o f  c o n t r o l  t o  e f f e c t i v e l y  curb  d e t e n t i o n  o f  premiums. In  

view o f  t h e  im portance o f  premiums in  in s u r a n c e ,  t h e  is s u e
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o f  u n r e m i t t e d  premiums deserves  s p e c ia l  c o n s i d e r a t i o n .

The t r i p a r t i t e  arrangement  between in s u r e d ,  b ro k e r  and 

i n s u r e r  as regards  th e  c o l l e c t i o n  and payment o f  premiums 

means t h a t  th e  r e t e n t i o n  o f  in s u ra n c e  moneys by a b ro k e r  

would have adverse  e f f e c t s  on a l l  p a r t i e s  concerned.  

D e p r i v a t i o n  o f  40% o f  t o t a l  premium income t h r e a t e n s  th e  

l i q u i d i t y ,  p r o f i t a b i l i t y  and f i n a n c i a l  s t a b i l i t y  o f  

i n s u r e r s  in  two m a t e r i a l  ways. In  th e  f i r s t  p l a c e ,  

i n s u r e r s  a re  d e p r iv e d  l a r g e  sums o f  in v e s tm e n t  funds and 

th e  r e tu r n s  th e r e f r o m  i f  i n v e s t e d .  S econd ly ,  in s u r e r s  a re  

d e p r iv e d  work ing c a p i t a l ,  and e x p e n d i tu r e  f o r e c a s t s  a re  

j e o p a r d i s e d .  Low l i q u i d i t y  l e v e l s  cou ld  u l t i m a t e l y  lead  t o  

in s o lv e n c y  and i n a b i l i t y  t o  meet payment o b l i g a t i o n s  

a r i s i n g  under p o l i c i e s .  I t  i s  e v i d e n t  t h a t  an in s o lv e n c y  

w i l l  be c o s t l y  on both th e  i n d u s t r y  and in su re d s  in  

p a r t i  cul a r .

I t  appears  t h a t  th e  la c k  o f  s t a t u t o r y  c o n t r o l  o f  th e  

in ve s tm en t  o f  brokerage  fund s84 p e r m i t  b ro k e rs  to  i n v e s t  

r e t a i n e d  premiums in  s h o r t  te rm  in ve s tm en ts  w i t h  h igh  

y i e l d i n g  r e t u r n s .  Due to  th e  n a tu r e  o f  such in v e s tm e n ts ,  

th e  r i s k  in v o lv e d  is  h igh and lo sses  i n v a r i a b l y  in c u r r e d  on 

them t h r e a t e n  th e  so lvency  o f  b r o k e r s .  The in s o lv e n c y  o f  a 

b ro k e r  on whom an in s u r e r  is  p r i n c i p a l l y  dependent could  

lead  t o  th e  in s o lv e n c y  o f  th e  i n s u r e r  w i t h  consequent  

losses  t o  in s u re d s .  F u r th e rm o re ,  some b ro k e rs  r e t a i n i n g

s. 18 o f  th e  In s u ra n c e  Act  c o n ta in s  p r o v is i o n s  r e g a r d in g  
th e  in ve s tm en t  o f  funds by in s u ra n c e  companies o n l y .  C f . 
s . 2 6 ( 4 )  o f  th e  1984 A u s t r a l i a n  Act  which a l lo w s  b ro k e rs  
t o  i n v e s t  in su rance  money in  p r e s c r ib e d  s e c u r i t i e s  o n ly .

115



premiums a r e  known t o  a p p r o p r i a t e  them f o r  t h e i r  persona l

use. In  e i t h e r  e v e n t ,  i n s u r e r s  may d i s p u t e  t h e  v a l i d i t y  o f

p o l i c i e s  a t  t h e  p o i n t  o f  c la im  f o r  non-payment o f  premiums.

I n  h is  address t o  th e  N i g e r i a n  C o r p o r a t io n  o f

In s u ra n c e  Brokers  (NCIB) in  1987, t h e  D i r e c t o r  observed:

The g e n e ra l  excuse t h a t  th e  premiums were no t  
c o l l e c t e d  do no t  in  many cases seem t e n a b l e  as 
i n v e s t i g a t i o n s  i n t o  some o f  th e  cases r e p o r te d  
showed t h a t  a l a r g e  p a r t  were ( s i c )  b ro k e rs  
d i v e r t  t h e  premiums t o  persona l  purposes.  There  
a r e  r e p o r t s  o f  cases,  where b r o k e rs  e v o lv e  a l l  
forms o f  d e la y  t a c t i c s  b e fo r e  premiums c o l l e c t e d  
a r e  p a id  over  t o  th e  in su ra n c e  companies. The 
d e la y  a f f o r d s  them th e  o p p o r t u n i t y  t o  i n v e s t  th e  
premiums in  s h o r t  term bonds.85

The D i r e c t o r  had e a r l i e r  observed in  1978 w h i l e  e v a l u a t i n g

th e  1976 In s u ra n c e  A c t ,  t h a t :

The p o l i c y h o l d e r  has a r i g h t  t o  e x p e c t  c e r t a i n  
s ta n d a rd s  o f  i n t e g r i t y  and sound management from  
a l l  who handled h is  money. He i s  a l s o  e n t i t l e d  
t o  be p r o t e c t e d  from t h e  r e s u l t s  o f  th e  
incompetence,  f r a u d u le n c e  o r  in s o lv e n c y  o f  a 
b r o k e r  t o  whom he has e n t r u s t e d  h i s  money.86

The q u e s t io n  i s ,  what a re  t h e  la p s e s  o f  t h e  1976 In s u ra n c e

Act  e n a b l i n g  b ro k e rs  t o  r e t a i n  premiums?

The v iew is  s t r o n g l y  h e ld  t h a t  a nexus e x i s t s  between

b ro k e rs *  work ing  c a p i t a l  and th e  r e t e n t i o n  o f  premiums.

T h at  u n t i l  th e  fo rm er  i s  re v ie w e d ,  th e  l a t t e r  problem w i l l

p e r s i s t .  Thus:

Unless  and u n t i l  th e  c a p i t a l  base o f  in su ra n c e  
b ro k e rs  i s  s u b s t a n t i a l l y  in c r e a s e d ,  th e y  a re  no t  
l i k e l y  t o  be in  a p o s i t i o n  t o  d i s t i n g u i s h  between

85 Okwor, (1 9 8 7 )  X I  WAICA J o u rn a l  a t  p . 153.

86 Okwor, (1 9 7 8 )  IV  WAICA Jo u rn a l  a t  p . 174.
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t h e i r  work ing c a p i t a l  and premium h e ld  in  t r u s t  
f o r  in su ra nc e  companies.
F i r s t l y ,  th e  c a p i t a l  re q u i re m e n t  f o r  th e  
e s t a b l i s h m e n t  o f . . . f i r m s  o f  i n s u r a n c e  
b r o k e r s . . .must be c o n s id e r a b ly  r a is e d  upwards.
[ . . . ]  The b r o k e r ’ s most im p o r ta n t  t o o l . . . i s  h is  
w ork ing c a p i t a l .  The l i n k  between t h e  b r o k e r ’ s 
work ing  c a p i t a l  and th e  m a r k e t ’ s o u t s t a n d in g  
ba lance  has been amply dem onstra ted  by p a s t  
e v e n t s . 87

The c a p i t a l  re q u i re m e n t  f o r  e s t a b l i s h i n g  as a b ro k e r  

i s  c o n ta in e d  in  s e c t i o n  2 7 ( 3 ) ( c )  which p r e s c r i b e s  t h a t  an 

a p p l i c a n t  f o r  r e g i s t r a t i o n  s h a l l  have d e p o s i te d  on a f i x e d  

b a s is ,  N25 ,000  w i th  th e  C e n t r a l  Bank. I f  th e  u n d e rs ta n d in g  

o f  th e  argument i s  t h a t  t h i s  s t a t u t o r y  d e p o s i t  shou ld  be 

in c re a s e d  to  s o lv e  th e  problem o f  premium r e t e n t i o n ,  the  

c o n c lu s io n  t h a t  t h i s  a f f o r d s  no s o l u t i o n  i s  i n e v i t a b l e .  The 

sum, once d e p o s i te d ,  i s  not  a v a i l a b l e  f o r  use by t h e  b ro k e r  

in  th e  course o f  h is  business and, as such, does no t  pass 

as work ing c a p i t a l .  In d e ed ,  b rok e rs  and commentators have 

argued f o r  the  a b r o g a t io n  o f  th e  f i x e d  d e p o s i t  as i t  

u n n e c e s s a r i l y  t i e s  down funds which cou ld  be employed in  

the  running o f  the  bu s ine s s ,  th e r e b y  a f f e c t i n g  the  

l i q u i d i t y  o f  b rokerage  f i r m s . 88 One is  i n c l i n e d  t o  agree  

w i th  th e  argument. As a s u b s t i t u t e  f o r  th e  f i x e d

d e p o s i t ,  a so lvency  margin  or  c a p i t a l  r e s e r v e  re q u i r e m e n t  

could  be p r e s c r ib e d  whereby a s s e ts  exceed l i a b i l i t i e s  by a 

minimum sum a t  any g iven  t im e  to  ensure  f i n a n c i a l  s t a b i l i t y  

w i t h o u t  unduly  t y i n g  down fund s .

W h i le  a c c e p t in g  t h a t  b ro k e rs  f a i l  t o  d i s t i n g u i s h

87 Ogunlana, "Role o f  th e  In s u ra n c e  I n d u s t r y  in  N i g e r i a ’ s
Economic S u r v i v a l " ,  [1 9 8 6 ]  U N  Journa l  a t  p p . 1 0 -1 1 .

88 See F a le g a n ,  [1 9 84 ]  U N  Journa l  a t  p . 49 .
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a d e q u a te ly  between premiums and work ing  c a p i t a l ,  inadequacy  

o f  work ing  c a p i t a l  i s  not  th e  s o le  reason f o r  h o ld in g  on to  

premiums. In s u ra n c e  moneys a re  r e t a i n e d  f o r  p u r e ly  s e l f i s h  

and d is h o n e s t  reasons a c c e n tu a te d  by th e  f a i l u r e  o f  th e  Act  

to  p r e s c r i b e  minimum s tan d a rd s  o f  f i n a n c i a l  p r o b i t y  in  th e  

conduct o f  b rok in g  business  and, in  p a r t i c u l a r ,  th e  h o ld in g  

o f  c l i e n t s  money. T h is  i s  coupled w i t h  th e  f a i l u r e  o f  th e  

s u p e r v is o r y  a u t h o r i t i e s  to  m o n i to r  b ro k e rs  e f f e c t i v e l y .

A l l  t h a t  i s  p ro v id ed  by th e  A ct  r e g a r d in g  premium 

r e c e i p t s ,  i s  t h a t  ev ery  premium c o l l e c t e d  s h a l l  be p a id  to  

th e  i n s u r e r  not  l a t e r  than 30 days a f t e r  r e c e i p t  t h e r e o f  by 

a b r o k e r ,  and 15 days by an a g e n t .  The D i r e c t o r  is  

empowered t o  cancel th e  r e g i s t r a t i o n  o f  a b ro k e r  f a i l i n g  to  

comply, and such b ro k e r  is  perm an en t ly  b a r re d  from c a r r y i n g  

on th e  business o f  in su rance  b r o k i n g . 89

T h at  th e  problem o f  u n r e m i t t e d  premiums worsens  

d e s p i t e  the  p r o v is i o n s  o f  th e  Act  and t h e  powers o f  th e  

D i r e c t o r  i l l u s t r a t e s  th e  f a i l u r e  o f  th e  s u p e r v is o r y  

a u t h o r i t i e s  to  m o n i to r  compliance e f f e c t i v e l y .

The recommendation is  t h a t  s ta n d a rd s  o f  f i n a n c i a l  

p r o b i t y  to  be imposed on b rok e rs  in  th e  conduct o f  t h e i r  

business to  reduce the  in c id e n c e  o f  premium r e t e n t i o n  

should in c lu d e  the  f o l l o w i n g ;

( a ) .  A s e p a r a t io n  o f  c l i e n t s  money from g e n e ra l  income, and 

keeping money b e lo ng ing  to  c l i e n t s  in  s e p a r a t e  d e s ig n a te d  

bank acco unts .

( b ) .  A genera l  p r o h i b i t i o n  o f  b ro k e rs  from i n v e s t i n g

89 s s .2 6  & 28.
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premiums r e c e iv e d  f o r  t r a n s m is s io n  t o  i n s u r e r s .  Moreover,  

a p e rc e n ta g e  o f  b rokerage  income should be in v e s te d  in  

p r e s c r ib e d  inves tm ents  i f  nec e ss a ry .

( c ) .  M a i n t a i n i n g  and r e n d e r in g  p e r i o d i c a l l y  t o  th e  

s u p e r v is o r y  a u t h o r i t i e s  s p e c i f i e d  accounts  and a u d i t  

r e f l e c t i n g  th e  above, as is  c u r r e n t l y  p r e s c r ib e d  f o r  

i n s u r e r s  under s e c t io n  19.

These should be complemented by p e r i o d i c  in s p e c t i o n  o f  

b ro k in g  f i r m s  to  ensure  com pl iance .  S e c t io n  30 o f  th e  1976 

In s u ra n c e  Act  empowers th e  D i r e c t o r  t o  a u t h o r i s e  an 

i n v e s t i g a t o r  t o  conduct an e x a m in a t io n  o f  any agent  or  

b ro k e r  as may be re as o n ab le  f o r  th e  purpose o f  s a t i s f y i n g  

h i m s e l f  as to  whether  th e  p r o v is i o n s  o f  th e  A ct  a re  being  

complied w i t h .  Due to  s h o r ta g e s  in  th e  In s u ra n c e  D i v i s i o n  

o f  th e  M i n i s t r y  o f  F in a n c e ,  th e  power has remained l a r g e l y  

u n u t i l i s e d ,  p r o v id in g  b ro k e rs  who in d u lg e  in  r e t a i n i n g  

premiums an escape r o u t e . 90

In  h is  l a t e s t  e f f o r t  to  reduce th e  in c id e n c e  o f  

premium r e t e n t i o n ,  th e  D i r e c t o r  has d i r e c t e d  t h a t  in  

f u t u r e ,  a p p l i c a t i o n s  f o r  renewal o f  l i c e n c e s  by agents  and 

b rok e rs  must be supported  by w r i t t e n  e v id e n c e  s igned by the  

c h i e f - e x e c u t i v e  o f  a l l  in s u r e r s  concerned t h a t  th e  premiums 

f o r  business  p laced  d u r in g  th e  p re c e d in g  y ear  have been 

s e t t l e d . 91 T h is  i n i t i a t i v e  has met w i t h  o p p o s i t i o n  from

90 S ince  th e  enactment o f  th e  Act  in  1976, an i n v e s t i g a t i o n  
u n i t  on a l l e g e d  m a l p r a c t i c e  by in s u r e r s  and b ro k e rs  came 
i n t o  o p e r a t io n  o n ly  in  September 1986, see C i r c u l a r  
L e t t e r  IDS 2 9 1 /1 3  o f  3 0 . 9 . 8 6 .

91 C i r c u l a r  L e t t e r  IDS 2 9 1 /1 4  o f  2 0 . 1 . 8 7  from th e  D i r e c t o r  
on Payment o f  Premiums C o l l e c t e d  t o  I n s u r e r s .
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some b rok e rs  on the  ground t h a t  th e  D i r e c t o r  cannot  

u n i l a t e r a l l y  a l t e r  r e g u l a t i o n  1 9 (b )  o f  1977 made under the  

Act  which makes i t  c l e a r  t h a t  a p p l i c a t i o n s  f o r  renewal  

should be supported  by a d e c l a r a t i o n  from th e  a p p l i c a n t  

t h a t  a l l  premiums c o l l e c t e d  in  th e  p a s t  y e ar  have been 

r e m i t t e d . 92 I t  i s  a ls o  argued t h a t  th e  D i r e c t o r ’ s 

re q u ire m e n t  would s u b j e c t  b rok e rs  t o  the  whims and c a p r ic e  

o f  i n s u r e r s  who could p r e s c r ib e  p r e c o n d i t io n s  t o  g r a n t in g  

th e  l e t t e r  in  a b id  t o  erode b r o k e r s ’ in dependence.  The 

D i r e c t o r ,  in  response to  th e  o b j e c t i o n s ,  has s t a t e d  h is  

preparedness  to  renew l i c e n c e s  w i t h o u t  i n s u r e r s  l e t t e r s  

p ro v id ed  th e  b ro k e r  can show s a t i s f a c t o r y  e v id e n c e  o f  

r e m i t t a n c e  o f  premiums.

Inasmuch as the  im p o s i t io n  o f  f i n a n c i a l  s ta n d a r d s  on 

b ro k e rs  i s  d e s i r a b l e ,  th e  problem o f  r e t a i n e d  premiums 

cannot be so lved  by r e g u l a t i o n  and s u p e r v is io n  a lo n e .  

I n s u r e r s  have as much a p a r t  to  p l a y ,  as c u r r e n t  in s u ra n c e  

p r a c t i c e  encourage b rokers  to  r e t a i n  premiums.

Some in s u r e r s  a re  known to  g r a n t  c r e d i t  f a c i l i t i e s  and 

m a in ta in  running accounts w i th  b r o k e r s .  F a i l u r e  t o  m o n i to r  

th e  accounts  and ta k e  d e c i s i v e  a c t i o n  when c r e d i t  l i m i t s  

a re  exceeded is  p a r t l y  r e s p o n s ib le  f o r  o u ts t a n d in g  

premiums. Lack o f  p roper  c o - o r d i n a t i o n  between agency,  

u n d e r w r i t in g  and account departm ents  o f  some in s u r e r s  

r e s u l t s  in  a f a i l u r e  t o  d e t e c t  p rom pt ly  on which p o l i c i e s  

premiums a re  o u ts ta n d in g  and which in t e r m e d i a r y  i s  h o ld in g

92 Though th e  D i r e c t o r  has expressed h is  knowledge o f  th e  
f a l s i t y  o f  some o f  the  d e c l a r a t i o n s ,  see Okwor, ( 1 9 8 7 )  
XI WAICA Journa l  a t  p. 153.
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them .

A l l e g a t i o n s  have been made o f  in s u r e r s  renewing c o ver  

w i t h  f u l l  knowledge t h a t  premiums f o r  p re c e d in g  years  have  

not  been pa id  over  by b r o k e r s ,  though i t  i s  s u b m it te d  t h a t  

a c t i n g  o t h e r w is e  would be p e n a l i s i n g  in s u re d s  f o r  b r o k e r  

misdeeds. More fu n d a m e n ta l l y ,  apprehens ion  o f  lo ss  o f  

business from brokers  who t h r e a t e n  t o  move t h e i r  custom 

e ls e w h e re  i f  a c t i o n  to  re c o v e r  premiums o r  c o m p la in ts  a re  

lodged a g a i n s t  them have succeeded in  d e t e r r i n g  i n s u r e r s  

from moving s w i f t l y . 93

3 .7  O c c u p a t io n a l  R e g u la t io n  o f  Brokers

D e s p i te  the  D i r e c t o r ’ s b es t  i n t e n t i o n s  and e f f o r t s ,  

th e  g r e a t e s t  c o n s t r a i n t  in  im plem ent ing th e  p r o v is i o n s  o f  

th e  1976 Act  a t  e n s u r in g  t h a t  agents  and b ro k e rs  a l i k e  a re  

w e l l  s u p e rv is e d  in  t h e i r  a c t i v i t i e s ,  i s  th e  s u p e r v is o r y  

machinery  under which he o p e r a t e s .  The 1976 Act  lumps 

t o g e t h e r  under one u m b r e l la ,  th e  c o n t r o l  o f  i n s u r e r s ,  

b r o k e r s ,  and agents  th e r e b y  over  burden ing  th e  o f f i c e  o f  

th e  D i r e c t o r .  Manpower s h o r ta g e s  and a t t e n d a n t  c i v i l  

s e r v i c e  bureaucracy  have a ls o  had t h e i r  s h a re .

In  l i g h t  o f  t h i s ,  a system o f  o c c u p a t io n a l  i n d u s t r y  

r e g u l a t i o n  w i th  l e g i s l a t i v e  backing f o r  b ro k e rs  is  

d e s i r a b l e .  The o n ly  p r o f e s s io n a l  body r e p r e s e n t in g  

in su ra n c e  b rokers  is  th e  N ig e r ia n  C o r p o r a t io n  o f  In s u ra n c e

93 For a d is c u s s io n  o f  in su ra nc e  p r a c t i c e  le a d in g  t o  a 
worsening o f  the  s i t u a t i o n  and suggested s o l u t i o n s ,  see 
T a l a b i ,  "Brokers  L i a b i l i t y  f o r  In s u ra n c e  Premium", -  a 
paper p re s en ted  to  th e  Legal Committee o f  th e  N i g e r i a n  
In s u ra n c e  A s s o c ia t io n  in  1987.
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B rokers  (NCIB) e s t a b l i s h e d  in  1962.  The NCIB has a code o f  

c onduct ,  and membership i s  open t o  any r e g i s t e r e d  b r o k e r .  

The NCIB handicap is  t h a t  in  i t s  p r e s e n t  com posit ion  

w i t h o u t  l e g i s l a t i v e  back ing  to  r e g u l a t e  b r o k e r s ,  i t  remains  

no more than an a s s o c i a t i o n  o f  b ro k e rs  r e l y i n g  on 

i n d i v i d u a l  i n t e g r i t y  f o r  m a i n t a in i n g  s ta n d a r d s .  Of a t o t a l  

o f  256 r e g i s t e r e d  b ro k e rs  as a t  January 1989,  107 a re  NCIB 

members. The C o r p o r a t io n  cannot ,  t h e r e f o r e ,  c la im  to  be 

r e p r e s e n t a t i v e  o f  a l l  b r o k e r s .

The NCIB has r e c e n t l y  been a d v o c a t in g  t h a t  i t  should  

be made a r e g i s t r a t i o n  p r e c o n d i t i o n  f o r  b rok e rs  to  be 

members o f  th e  C o r p o r a t io n ,  and a ls o  f o r  a g r e a t e r  say in  

th e  r e g i s t r a t i o n  o f  b ro k e rs  so as t o  b r in g  a l l  b ro k e rs  

under c l o s e r  s c r u t i n y .  The NCIB has a d i s c i p l i n a r y  

committee and c o u n c i l  f o r  m a l p r a c t i c e s ,  but  d i s c i p l i n a r y  

a c t i o n  i s  l i m i t e d  to  e x p e l l i n g  e r r i n g  members who a re  f r e e  

to  c o n t in u e  in  bu s ine s s .  T h is  makes i t  o f  l i m i t e d  h e lp  to  

th e  p u b l i c .  However, th e  NCIB u t i l i t y  l i e s  in  th e  f a c t  

t h a t  i t  could s erve  as th e  s u p e r s t r u c t u r e  f o r  any new 

b ro k e r  r e g u l a t i n g  body. W h i le  th e  powers o f  the  D i r e c t o r  

in  r e g i s t e r i n g  and l i c e n s i n g  b rok e rs  should be r e s e r v e d ,  

h is  s u p e r v is o r y  f u n c t i o n s  should be t r a n s f e r r e d  t o  th e  new 

body. In  a d d i t i o n ,  w h i le  th e  body should have powers to  

s u p e r v is e  and c o n t r o l  th e  a c t i v i t i e s  o f  r e g i s t e r e d  b r o k e r s ,  

u l t i m a t e  d i s c i p l i n a r y  powers t o  cancel  or  r e fu s e  renewal o f  

l i c e n c e  o r  c e r t i f i c a t e  should  be l e f t  in  th e  D i r e c t o r  a f t e r  

a case has been made ou t  by th e  r e g u l a t o r y  body. T h is  has 

th e  advantage t h a t  f e a r s  o f  c r e a t i n g  monopolies and
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p a r t i a l i t y  by a t o t a l l y  s e l f  r e g u l a t o r y  body w i t h  powers to  

r e g i s t e r  and d is m is s ,  a re  removed.

The NCIB fa v o u r s  a system o f  o c c u p a t io n a l  r e g u l a t i o n  

f o r  b ro k e rs  and le s s  Gorvernmental  i n t e r v e n t i o n ,  f o r  which  

i t  has found su p p o r t  from c e r t a i n  q u a r t e r s  o f  th e  

i n d u s t r y . 94 However, i t  i s  u n l i k e l y  t h a t  th e  Government w i l l  

accede t o  c a l l s  f o r  t o t a l  s e l f  r e g u l a t i o n  as t h e  b e l i e f  

t h a t  th e  Government i s  b e s t  p o s i t io n e d  t o  s t r i k e  a f a i r  

b a lance  between th e  in d u s t r y  and p u b l i c  i s  s t r o n g .  In  th e  

meantime, th e  NCIB can do more by c l o s e r  m o n i to r in g  o f  

member b ro k e r  a c t i v i t i e s ,  l i a i s i n g  w i t h  th e  o f f i c e  o f  th e  

D i r e c t o r ,  and lo dg ing  prompt c o m p la in ts  w i t h  th e  D i r e c t o r  

on b ro k e rs  suspected o f  u n p r o fe s s io n a l  conduct .

3 . 8  C onc lus ion

T h a t  th e  immediate impact o f  th e  l i c e n s i n g  p r o v i s i o n s  

o f  th e  A ct  o f  1976 on in su ra nc e  i n t e r m e d i a r i e s  was a 

d r a s t i c  r e d u c t io n  in  t h e i r  numbers, i l l u s t r a t e s  th e  

r e g u l a t o r y  regime sought to  ensure  t h a t  the  business  o f  

b ro k in g  i s  p r o f e s s i o n a l ,  and t h a t  o n ly  those  meet ing  

minimum s ta n d a rd s  could  t r a n s a c t  bus iness  as b r o k e r s .

However, t h e r e  was a f l a w  in  th e  i n i t i a l  o p e r a t i o n  o f  

th e  A c t .  T h is  arose  from the  wording o f  s e c t i o n  5 6 ( 1 )  

t h a t :

No person o t h e r  than an i n s u r e r  o r  b r o k e r  
r e g i s t e r e d  pu rs u a n t  to  t h i s  Decree o r  an a g e n t  so

94 See Nwokolo, ( 1987 ) X I WAICA Journa l  p. 156; F a le g a n ,  
"Governmental S u p e r v is io n  and C o n t ro l  o f  In s u ra n c e  
Business:  Too Much or  Too L i t t l e " ,  Law Reform Journa l  
No. 5 ( 1 9 8 6 )  p p . 1 2 3 ,1 2 4 .
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1 icenSed s h a l 1 , . . . use th e  word " in su ra n c e "  or  any 
d e r i v a t i v e  t h e r e o f  as p a r t  o f  h is  business name 
or  f o r  d e s c r i b in g  th e  n a tu r e  or  o b j e c t  o f  such 
busi n e s s .

The r e s u l t  was t h a t  some r e g i s t e r e d  b ro k e rs  and 

l i c e n s e d  agents  d e s c r ib e d  t h e i r  bus iness  as "ABC 

In s u ra n c e s " ,  " In s u ra n c e  S e r v i c e s " ,  o r  " In s u ra n c e  Agency".  

T h is  a l lo w e d  unscrupulous agents  and b ro k e rs  to  

m is r e p re s e n t  t o  un suspect ing  c l i e n t s  t h a t  th e y  were not  

s im ply  i n t e r m e d i a r i e s , but  branch o f f i c e s  o f  in su ra n c e  

companies and, in  extrem e cases,  i n s u r e r s .  The D i r e c t o r  

as r e c e n t l y  as 1987 remarked t h a t  he was aware t h a t  some 

r e g i s t e r e d  b ro k e rs  c o l l e c t e d  premiums and sought to  

u n d e r w r i t e  in su ra nc e  r i s k s  and s e t t l e  c la im s  t h e m s e l v e s .95

The p o s i t i o n  has been s u b s t a n t i a l l y  remedied in  the  

case o f  b ro k e r s .  I t  i s  now a p r e c o n d i t io n  t o  r e g i s t r a t i o n  

t h a t  th e  name o f  th e  f i r m  should r e f l e c t  th e  word ' b r o k e r ’ , 

and t h a t  names such as " c o n s u l t a n c y " ,  " e n t e r p r i s e s " , 

" s e r v ic e s "  w i l l  no lo n g e r  be a c c e p t e d . 96 T h is  p r o v i s i o n ,  

coupled w i th  a genera l  p r o h i b i t i o n  o f  anyone from c a r r y i n g  

on a b rok in g  business w i t h o u t  r e g i s t r a t i o n  and o f  i n s u r e r s  

d e a l i n g  w i th  u n r e g i s t e r e d  b r o k e r s ,  makes t h i s  c la s s  of  

i n t e r m e d i a r i e s  e x c l u s i v e .  Th is  has th e  advantage t h a t  

members o f  th e  p u b l i c  d e a l i n g  w i th  anyone in  t h i s  group can 

s a f e l y  assume t h a t  the y  a re  d e a l i n g  w i t h  a r e g u la t e d

95 Okwor, (1 9 8 7 )  XI  WAICA Journa l  a t  p . 152.

96 P a r a . 9 o f  th e  C o n d i t io n s  f o r  R e g i s t r a t i o n  as a 
B r o k e r / A d j u s t e r  under th e  In s u ra n c e  Decree 1976 o f  
1 5 . 1 2 . 8 6 ,  issued by th e  In s u ra n c e  Departm ent .

124



b r o k e r . 97 T r a n s a c t in g  business  as an agent  i s  a ls o  

e x c l u s i v e l y  rese rv ed  f o r  those  who a re  l i c e n s e d  and thus  

r e g u l a t e d .  However, t h i s  does not  remove th e  case f o r  

r e q u i r i n g  i n t e r m e d i a r i e s , where a p p r o p r i a t e ,  to  d i s c l o s e  

th e  f a c t  t h a t  th e y  a c t  e x c l u s i v e l y  f o r  p a r t i c u l a r  

i n s u r e r ( s )  so t h a t  c l i e n t s  r e a l i s e  independent  a d v ic e  i s  

not  fo r th c o m in g .

The main shortcoming o f  th e  r e g u l a t o r y  regime is  in  

th e  i n a b i l i t y  o f  th e  s u p e r v is o r y  a u t h o r i t i e s  t o  e f f e c t i v e l y  

m o n ito r  c om pl iance .  For t h i s  reason i t  i s  suggested t h a t  

th e  s u p e r v is io n  o f  b rok e rs  should  be t r a n s f e r r e d  t o  an 

o c c u p a t io n a l  body, w h i le  th e  t r a n s f e r  t o  i n s u r e r s  o f  

o v e r a l l  r e s p o n s i b i l i t y  f o r  th e  a c t i v i t i e s  o f  l i c e n s e d  

agents  employed by them should ensure  t h a t  the  p u b l i c  is  

p r o t e c t e d  from losses  a r i s i n g  from th e  a c t i v i t i e s  o f  t h i s  

g r o u p .

One may conclude th e  C hapter  by a d o p t in g  th e  f o l l o w i n g  

p assag e:

. . . t h e  t h e o r e t i c a l  c h o ice  f o r  or  a g a i n s t  a 
b r o k e r ,  an a g e n t ,  or  th e  absence o f  both is  not  
c r u c i a l ;  th e  im p o r ta n t  e lem ents  is  r a t h e r  the  
q u a l i t y  o f  t h e i r  s e r v i c e  to  th e  u n d e r w r i t e r s  and 
th e  insu red  i . e . ,  t h e i r  t e c h n i c a l  knowledge, the  
a b i l i t y  t o  t r a i n  and lead  s k i l l e d  p e rs o n n e l ;  and 
i t  i s  a ls o  o f  course t h e i r  p r o f e s s io n a l  
c o n s c ie n t io u s n e s s .  I f  he has a l l  t h r e e  q u a l i t i e s ,  
the  i n t e r m e d i a r y , whether  b ro k e r  or  a g e n t ,  or  
both ,  w i l l  be u s e f u l ;  but  th e  in s u re d  as w e l l  as 
th e  in s u r e r  have a r i g h t  to  be demanding on him;

97 C f .  th e  In s u ra n c e  Brokers  ( R e g i s t r a t i o n )  Act  1977 ( U . K . )  
which has been c r i t i c i s e d  in  t h a t  w h i le  i t  r e s e rv e s  th e  
use o f  th e  t i t l e  ’ b r o k e r ’ t o  o n ly  those  i n t e r m e d i a r i e s  
r e g i s t e r e d  pursuant  to  i t s  r e q u i r e m e n t s , i t  a l lo w s  o t h e r  
n o n - r e g u la te d  in su rance  i n t e r m e d i a r i e s  t o  c o n t in u e  in  
bu s iness .  See B i r d s ,  Modern In s u ra n c e  Law. (2nd e d . )  
p . 154; Gray, o p . c i t . . a t  p . 21.
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moreover, in s u re rs  and c o n tro l s e rv ic e s  can q u i te  
l e g i t im a t e ly  d iscourage th e  p r o l i f e r a t i o n ,  under 
th e  name o f  b ro kers , o f  w o rth less  in te rm e d ia r ie s  
w ith  no re a l  te c h n ic a l  knowledge who would be 
a t t r a c t e d  to  the Insurance In d u s try  because o f  
the  p e rs p e c t iv e  o f  a newly c re a te d  n a t io n a l  
m a rk e t .98

The Role o f  Insurance and Reinsurance Brokers in  A f r ic a  
-  A R eport, (1975)  I  WAICA Journal 67 a t  p . 69.



CHAPTER 4

THE APPLICATION OF AGENCY PRINCIPLES TO 

INSURANCE INTERMEDIARIES

4.1  The Concept o f  A u t h o r i t y

N o tw i th s ta n d in g  th e  broad c a t e g o r i s a t i o n  o f  in su ra n c e

i n t e r m e d i a r i e s  i n t o  agents  and b ro k e rs  and th e  d e f i n i t i o n ,

or  la c k  o f  i t ,  g iven  by th e  In s u ra n c e  Act  o f  1976 d iscussed

in  th e  p re c ed in g  C h a p te r ,  a l l  c a t e g o r i e s  o f  i n t e r m e d i a r i e s

a re  agents  in  th e  le g a l  sense and s u b j e c t  to  ge ne ra l  common

law p r i n c i p l e s  o f  agency not  o n ly  in  th e  c r e a t i o n  o f  agency

r e l a t i o n s h i p s  and on whom t h i s  f a l l s ,  but a ls o  as t o  th e

le g a l  o b l i g a t i o n s  and d u t i e s  a r i s i n g  from t h e i r  agency.

Agency is  d e f in e d  as:

. . . t h e  f i d u c i a r y  r e l a t i o n s h i p  which e x i s t s  
between two persons ,  one o f  whom e x p r e s s ly  or  
im p l i e d l y  consents  t h a t  th e  o t h e r  should  a c t  on 
h is  b e h a l f ,  and th e  o t h e r  o f  whom s i m i l a r l y  
consents  so to  a c t  o r  so a c t s .  The one on whose 
b e h a l f  th e  a c t  o r  a c ts  a re  t o  be done is  c a l l e d  
th e  p r i n c i p a l .  The one who is  t o  a c t  i s  c a l l e d  
th e  a g e n t .  Any person o t h e r  than  th e  p r i n c i p a l  
and th e  agent  may be r e f e r r e d  to  as a t h i r d  
p a r t y . 1

From th e  above d e f i n i t i o n ,  i t  i s  c l e a r  t h a t  agency is  

p r i n c i p a l l y  a m a t te r  o f  agreement between p a r t i e s .  The 

agreement may be express  or  im p l ie d 2 and would d e te rm in e

1 Bowstead on Agency, ( 1 5 th  e d . )  A r t . 1  p . 1 .  T h is  is  the  
t r a d i t i o n a l  consent th e o r y  f o r  th e  c r e a t i o n  o f  agency which  
does not  e x p l a i n  th e  c r e a t i o n  o f  a l l  k ind s  o f  agency 
r e l a t i o n s h i p s .  See Fr idman, " E s t a b l i s h i n g  Agency", (1 9 6 8 )  
84 L .O .R .  224.

2 O th er  ways in  which agency r e l a t i o n s h i p s  a re  c r e a t e d  a re  
by r a t i f i c a t i o n ,  by e s t o p p e l ,  by o p e r a t io n  o f  law and agents  
o f  n e c e s s i t y .  The l a s t  two have l i t t l e  a p p l i c a t i o n  to  
in s u ra n c e ,  as to  the  o t h e r s ,  see Bowstead, o p . c i t .
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th e  p o w e r / a u t h o r i t y  which th e  agent  has to  b ind the  

p r i n c i p a l  and a f f e c t  h is  l e g a l  r e l a t i o n s h i p s  w i t h  t h i r d  

p a r t i  e s .

Agency e x i s t s  in  in su ra n c e  t r a n s a c t i o n s  in  th e  n a tu r e  

o f  i n t e r m e d i a r i e s  b r in g in g  in su re ds  and in s u r e r s  i n t o  

p o s i t i o n s  where the y  deal  w i th  one a n o th e r  c o n t r a c t u a l l y .  

C e n t r a l  to  agency is  th e  concept  o f  a u t h o r i t y ,  f o r  an agent  

a c t i n g  w i t h i n  th e  scope o f  h is  a u t h o r i t y  w i l l  b ind  h is  

p r i n c i p a l  on t r a n s a c t i o n s  w i th  t h i r d  p a r t i e s .  The 

agreement a p p o in t in g  an agent  would n o rm a l ly  s p e l l  ou t  th e  

a g e n t ’ s a u t h o r i t y  when i t  i s  expressed in  w r i t i n g  o r  by 

words and t h i s  i s  th e  most s t r a i g h t f o w a r d  case.

O u ts id e  a u t h o r i t y  e x p r e s s ly  c o n f e r r e d  on an agen t  by 

agreement,  t h e r e  is  u n c e r t a i n t y  as to  th e  c a t e g o r i s a t i o n  o f  

o t h e r  forms o f  a u t h o r i t y  r e s u l t i n g  from loose te r m in o lo g y  

employed in  th e  case law and a la c k  o f  consensus o f  o p in io n  

among w r i t e r s .  The problem commonly a r i s e s  in  r e l a t i o n  t o  

th e  im p l ie d  or  o s t e n s i b l e  a u t h o r i t y  o f  an agent  t o  a c t .  

W ith o u t  a t t e m p t in g  c a t e g o r i c  d e f i n i t i o n s  o f  e i t h e r ,  the  

f o l l o w i n g  p o in t s  should  be borne in  mind in  i d e n t i f y i n g  

a u t h o r i t y .  Every agent  has an im p l ie d  a u t h o r i t y  by h is  

p r i n c i p a l ’ s consent to  do a l l  t h a t  i s  necessary  f o r ,  or  

i n c i d e n t a l  t o ,  th e  e f f e c t i v e  e x e c u t io n  o f  h i s  express  

i n s t r u c t i o n s .  O th er  m a n i f e s t a t i o n s  o f  im p l ie d  a u t h o r i t y  

a r e ;  ( a )  usual a u t h o r i t y  t o  do w h atever  an a ge nt  o f  th e  

ty p e  concerned would n o rm a l ly  have a u t h o r i t y  f o r  (b )  

customary a u t h o r i t y  to  a c t  in  accordance w i t h  a p p l i c a b l e  

business customs as a re  r e a s o n a b le ,  and, ( c )  a u t h o r i t y
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im p l ie d  by the  course o f  d e a l i n g  and t h e  c i rc u m sta n c e s  o f  

th e  c a s e . 3

F u r th e rm o re ,  th e  a c t  o f  an agent  o u t s i d e  h i s  express  

or  im p l ie d  a u t h o r i t y  may bind th e  p r i n c i p a l  i f  i t  appears  

to  a t h i r d  p a r t y  t h a t  th e  agen t  i s  a u t h o r i s e d  t o  c a r r y  ou t  

th e  a c t  in  is s u e .  T h is  i s  in t e r c h a n g e a b l y  r e f e r r e d  t o  as 

o s t e n s i b l e  or  a p p a re n t  a u t h o r i t y ,  and i s  t h a t  which th e  

p r i n c i p a l  by words or  conduct r e p r e s e n t s ,  o r  p e r m i ts  t o  be 

r e p r e s e n t e d ,  t o  th e  t h i r d  p a r t y  t h a t  th e  a ge n t  has.  

O s t e n s i b l e  a u t h o r i t y  is  sometimes d e s c r ib e d  as a u t h o r i t y  by 

e s t o p p e l , 4 and i s  e s t a b l i s h e d  from th e  r e l a t i o n s h i p  between  

th e  p r i n c i p a l  and t h i r d  p a r t y  o n l y . 5 Because th e  

r e p r e s e n t a t i o n  may be found in  th e  conduct  o f  p l a c i n g  th e  

agent  in  a p o s i t i o n  c a r r y i n g  a u t h o r i t y  which agents  in  t h a t  

p o s i t i o n  would u s u a l l y  command, i t  shares  a common 

c h a r a c t e r i s t i c  w i th  im p l ie d  a u t h o r i t y  and both " c o - e x i s t  

and c o i n c i d e " . 6 T h is  may e x p l a i n  th e  d i f f i c u l t y  noted by 

th e  le a r n e d  a u th o rs  o f  Bowstead ( 1 5 t h  e d . )  a t  p. 94 in  

d e t e r m in in g  the  r e a l  b a s is  o f  th e  d e c is io n s  in  some o f  th e  

c a s e s .

3 Bowstead, o p . c i t . , p. 93.

4 A l though w r i t e r s  a re  not  agreed on t h i s  d e s c r i p t i o n .  See 
M a r k e s in i s  and Munday, An O u t l i n e  o f  th e  Law o f  Agency. (2nd  
e d . ) p .3 0 .

5 For a d e t a i l e d  comment on th e  n a t u r e  o f  o s t e n s i b l e  
a u t h o r i t y  see D ip lo c k  L . J .  in  Freeman & Lockyer  v .  Buckhurs t  
Park P r o p e r t i e s  [1 9 6 4 ]  2 Q.B. 48 0 ,  5 0 2 -5 0 3 ;  Bowstead, o p . 
c i  t . , A r t .  76.

6 I b i d . See e . g . ,  H e !y -H u t c h i  nson v. Brayhead L td .  [1 9 68 ]  
1 Q.B. 549.
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I t  i s  a r g u a b le  t h a t  th e  c ho ice  o f  f a c t o r s  open to  a

c o u r t  in  f i n d i n g  a u t h o r i t y  in  any g ive n  s e t  o f  f a c t s  leads

to  th e  f e e l i n g  t h a t  u n d e r ly in g  p o l i c y  c o n s i d e r a t i o n s  o f

j u s t i c e  and f a i r n e s s  p la y s  a r o l e  in  d e c id in g  whether  a

p r i n c i p a l  should  be bound by th e  a c t  o f  h is  a g e n t . 7

Accord ing t o  Fridman in  a r e l a t e d  c o n t e x t :

. . . a g e n c y  i s  a p u r e ly  le g a l  concept  employed by 
th e  c o u r ts  as and when i t  i s  necessary  t o  e x p l a i n  
and r e s o lv e  th e  problems c r e a te d  by c e r t a i n  f a c t  
s i  t u a t i  o n s . 8

D e c is io n s  i n v o l v i n g  d is p u t e s  between i n s u r e r s  and 

in su re d s  in N i g e r i a  have tu rn e d  l a r g e l y  on th e  im p l ie d  and 

o s t e n s i b l e  a u t h o r i t y  o f  in su ra nc e  i n t e r m e d i a r i e s  (as  

employees, canvass ing  agents  or  b r o k e r s ) .  U n s u r p r i s i n g l y , 

th e  r e a l  b a s is  o f  c e r t a i n  d e c is io n s  i s  not  easy t o  

e s t a b l i s h  as some ap p ly  both im p l ie d  and o s t e n s i b l e  

a u t h o r i t y  as though they  were synonymous w i t h o u t  a 

s e p a r a t io n  o f  concepts ,  w h i le  th e  f a c t s  o f  o t h e r s  may 

p e r m i t  th e  a p p l i c a t i o n  o f  bo th .  Some cases have l a i d  

im p o r ta n t  p r i n c i p l e s  and th e s e  w i l l  be c o n s id e re d  to  deduce  

the  genera l  agency p r i n c i p l e s  e s t a b l i s h e d  by th e  c o u r t s .

In  Nasi di v . Mercury Assurance Co. L t d . , 9 th e  q u e s t io n  

was whether  th e  in s u r e r  was bound to  pay on a cover  note

7 See g e n e r a l l y ,  Edmunds v. Bushel 1 & Jones [1 8 65 ]  L .R .  I  
Q.B. 97; Daun v .  Si mmi ns ( 1879) 41 L . T .  783; Watteau v.  
Fenwick [1 8 9 3 ]  1 Q.B. 346.

8 Fr idman, ( 1 9 6 8 )  84 L .Q .R .  a t  231.  See a ls o  Lord 
W i l b e r f o r c e  in  B ranw hite  v. W o rces ter  Works Finance [1 9 6 9 ]  
A.C. 5 5 2 ,5 8 7 ;  Lord K e i th  in  Armagas L td .  v .  Mundogas [1 9 8 6 ]  
2 L l o y d ’ s Rep. 3 8 5 ,3 9 5 .

9 [1 9 7 1 ]  1 N .C .L . R .  387.
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issued by i t s  lo c a l  branch manager above h is  e x p r e s s ly  

a u t h o r i s e d  l i m i t  o f  in su re d  v a l u e ,  and where th e  manager 

gave th e  in su re d  c r e d i t  f o r  unpaid  premiums in  breach o f  

h i s  express  a u t h o r i t y .  Wheeler  J . ,  he ld  t h a t  an em ployer  

by p l a c i n g  an employee in  a p o s i t i o n  in  which he a c ts  on 

th e  e m p lo y e r ’ s b e h a l f  i m p l i e d l y  ho lds  o u t  th e  employee as 

h av ing  th e  a u t h o r i t y  which i s  usual f o r  an employee in  t h a t  

p o s i t i o n  to  have. And, t h a t  a l l  persons d e a l i n g  w i t h  t h e  

employee a re  e n t i t l e d  to  assume, un le ss  th e y  have n o t i c e  to  

th e  c o n t r a r y ,  t h a t  he possesses such a u t h o r i t y .  

F u r th e r m o r e ;

. . . a s  [ t h e  manager] was a c t i n g  w i t h i n  th e  
a p p a re n t  scope o f  h is  a u t h o r i t y  in  is s u in g  the  
cover  n o t e . . . he must be deemed t o  have had 
a u t h o r i t y  to  issue  i t ,  and th e  [ i n s u r e r s ]  as h is  
em ployers ,  cannot be heard t o  d i s p u te  i t s  
v a l i d i t y  on the  ground t h a t  i t  was u n a u th o r is e d  
in  f a c t . 10

The d e c is io n  appears t o  proceed on th e  o s t e n s i b l e  a u t h o r i t y  

o f  th e  manager a r i s i n g  from th e  p o s i t i o n  which th e  i n s u r e r  

p lac e d  him and es to p p in g  th e  i n s u r e r  from denying th e  

a u t h o r i  t y .

In  Esewe v. Asiemo & F a c e - to -F a c e  A ss u ra n c e , 11 th e  

branch manager o f  th e  i n s u r e r  was in v e s te d  w i t h  a u t h o r i t y  

t o  e n t e r  i n t o  in su rance  c o n t r a c t s ,  r e c e iv e  premiums and 

is s ue  cover  notes and c e r t i f i c a t e s  on b e h a l f  o f  th e

10 I b i d . a t  p . 395. The case a ls o  e s t a b l i s h e s  t h a t  a l o c a l  
manager w i th  a c tu a l  a u t h o r i t y  t o  conclude c o n t r a c t s  has 
o s t e n s i b l e  a u t h o r i t y  to  v a ry  th e  terms o f  th e  p o l i c y  and
a l lo w  f o r  a lo n g e r  t im e  w i t h i n  which premiums should be 
pai d .

11 [ 1 9 7 5 ]  N . C . L . R .  4 3 3 .
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i n s u r e r .  The manager issued a cover  note  and c e r t i f i c a t e  

to  th e  in su re d  upon r e c e i v i n g  premiums. On a c la im  f o r  

in d e m n i ty ,  th e  i n s u r e r  argued i t  was no t  bound by th e  

u n a u th o r is e d  a c t  o f  th e  manager in  e n t e r i n g  i n t o  a c o n t r a c t  

o f  in su ra nc e  w h i l s t  m i s a p p r o p r i a t i n g  premiums p a id  t o  him.  

Atake J . ,  found th e  manager had express  a u t h o r i t y  t o  b ind  

th e  company on th e  i n t e r i m  c o n t r a c t  but  h e ld ,  in  th e  

a l t e r n a t i v e ,  t h a t  he a t  l e a s t  had an im p l ie d  o r  o s t e n s i b l e  

a u t h o r i t y  t o  do so, r e l y i n g  on M u r f i t t  v .  Royal In s u ra n c e  

Co. L t d . , 12 by v i r t u e  o f  th e  p o s i t i o n  he o ccup ied .

I t  has been h e ld ,  r e l y i n g  on Macki e v. European

Assurance S o c i e t y . 13 t h a t  an i n t e r m e d ia r y  e n t r u s t e d  w i t h  

blank  cover  notes by th e  in s u r e r  has a u t h o r i t y  to  is s ue  

them and c r e a t e  a b in d in g  c o n t r a c t  between th e  r e c i p i e n t s  

and th e  i n s u r e r . 14 I t  would appear t h a t  th e  a u t h o r i t y  in  

such cases would e i t h e r  be im p l ie d  o r  o s t e n s i b l e .

I n c i d e n t a l  to  th e  q u e s t io n  o f  an a g e n t ’ s a u t h o r i t y  t o

bind th e  in s u r e r  i s ,  how f a r  is  an in s u re d  e n t i t l e d  t o

presume t h a t  a c ts  done or  t o  be done by th e  agent  w i l l  be 

p r o p e r ly  and r e g u l a r l y  done? The f o l l o w i n g  cases  

i l l u s t r a t e  th e  problem. In  Qnwuegbu v. A f r i c a n  In s u ra n c e  

Co. L t d . , 15 th e  r e p r e s e n t a t i v e s  o f  a deceased c la im e d

a g a in s t  the  i n s u r e r  (under  c o m p u ls o r i ly  in su re d  motor  

l i a b i l i t i e s )  f o r  h is  death  in  a motor a c c i d e n t  a f t e r

12 (1 9 2 2 )  38 T . L . R .  334.

13 ( 1 869 ) 21 L .T .  102.

14 B a b a lo la  v. Harmony I n s .  Co. [1 9 8 2 ]  1 O . Y .S . H . C .  1 , 6 .

15 [1 9 6 5 ]  2 A l l  N .L .R .  111.
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o b t a i n i n g  judgment a g a i n s t  th e  in s u re d  d r i v e r .  An agent

employed by th e  i n s u r e r  as " u n d e r w r i t i n g  c l e r k " ,  but  w i th

power t o  canvass f o r  custom ers ,  c o l l e c t  premiums and is s ue

cover  n o te s ,  had issued th e  in su re d  w i t h  a cover  note  and,

s u b s e q u e n t ly ,  a motor c e r t i f i c a t e  c o v e r in g  t h i r d  p a r t y

r i s k s .  The i n s u r e r  argued,  among o t h e r s ,  t h a t  as the

c e r t i f i c a t e  was not  s igned o r  a u t h e n t i c a t e d  by th e  p rop er

o f f i c e r  ( t h e  agent  not  be ing th e  p rop er  o f f i c e r ) ,  i t  was

not  a v a l i d l y  b in d in g  document. Kaine J . ,  r e j e c t i n g  t h i s

argument observed ( a t  pp. 1 1 5 -1 1 6 )  t h a t :

I  am a ls o  o f  o p in io n  t h a t  th e  s ig n in g  o f  a 
c e r t i f i c a t e  i s  the  i n t e r n a l  a f f a i r  o f  an 
In s u ra n c e  Company and i t  i s  no t  th e  concern o f  
th e  in su re d  t o  f i n d  o u t  who s ig n s  the  
c e r t i f i c a t e . . .  There  is  n o th in g  b e fo r e  me t o  
show t h a t  th e  in su re d  was in  league w i t h  th e  
agent  to  d e f ra u d  the  d e fe n d a n t  c om pany . . .
[ . . . ]  I t  i s  not  the  duty  o f  th e  in s u re d  t o  
a u t h e n t i c a t e  th e  c e r t i f i c a t e  and i f  th e  
c e r t i f i c a t e  should  be a u t h e n t i c a t e d  and i t  was 
n o t ,  i t  i s  th e  n e g l ig e n c e  o f  th e  i n s u r e r  and h is  
w o rk m e n . . .  I  am o f  o p in io n  t h a t  th e  f a i l u r e  does
not  i n v a l i d a t e  th e  c e r t i f i c a t e  o f  in s u ra n c e  he ld
by th e  i n s u r e d .

A s i m i l a r  argument was r a is e d  in  Esewe v .  Asi emo

(s u p r a )  where the  in s u r e r  contended t h a t  th e  f a i l u r e  o f

th e  prop er  and a u th o r is e d  o f f i c e r  t o  c o u n te r s ig n  th e

company’ s stamp on th e  in su ra nc e  c e r t i f i c a t e  issued by the

lo c a l  manager i n v a l i d a t e d  th e  c o n t r a c t .  Atake J . ,  r e l y i n g

on Onwuegbu, above, observed:

But how was th e  [ i n s u r e d ]  t o  know t h a t  th e  
s i g n a t u r e  over  th e  company’ s stamp or  s ea l  i s  
not  t h a t  o f  th e  p r o p e r ly  a u t h o r i s e d  o f f i c e r  o f  
th e  [ i n s u r e r ] ?  -  th e  more so as he was d e a l i n g  
d i r e c t l y  w i t h  th e  a c c r e d i t e d  branch manager o f  
th e  company. I t  was enough t h a t  th e  [ i n s u r e d ]  
was a c t i n g  in  good f a i t h ,  as he c l e a r l y  was, w i t h  
someone who had o b v io u s ly  a u t h o r i t y  t o  do a l l  
t h a t  was done in  t h i s  case:  and t h a t  in c lu d e s  th e
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i s s u in g  o f  th e  c e r t i f i c a t e . 16

The p r i n c i p l e  d i s c e r n i b l e  from th e  cases i s  t h a t  in  

a d m i n i s t r a t i v e  m a t te r s  p e r t a i n i n g  t o  th e  i n t e r n a l  

management o f  an i n s u r e r ,  an in su re d  d e a l i n g  in  good f a i t h  

i s  e n t i t l e d  t o  assume t h a t  th i n g s  a re  done r e g u l a r l y .  I t  

appears  a ls o  t h a t  th e  p o s i t i o n  and express  a u t h o r i t y  o f  th e  

agent  w i t h  whom th e  in s u re d  d e a ls  i s  o f  im p o r ta n c e ,  as t h i s  

may go to  d e c id e  w hether  th e  in su re d  i s  under a du ty  t o  

i n q u i r e  about th e  e x t e n t  o f  th e  a g e n t ’ s a u t h o r i t y .  D e a l in g  

w i th  a branch manager was s u f f i c i e n t  w i t h o u t  i n q u i r y  in  

Esewe, and so was d e a l i n g  w i th  a c l e r k  a u t h o r i s e d  to  issue  

cover  notes  and c o l l e c t  premiums in  Onwuegbu.

In  Onuh v. U n i te d  N i g e r i a  In s u ra n c e  C o . . 17 th e  i n s u r e r  

covered goods owned by th e  in s u re d  in  a s t o r e  lo c a te d  in  a 

town in  Western N i g e r i a  a g a i n s t  lo ss  by t h e f t .  D ur ing  the  

c u rre n c y  o f  th e  p o l i c y ,  th e  in su re d  goods were moved to  a 

s t o r e  s i t u a t e d  in  a town in  E a s te rn  N i g e r i a  where th e y  were  

s t o l e n .  B efo re  th e  t h e f t ,  th e  in su re d  n o t i f i e d  th e  i n s u r e r  

o f  th e  change in  l o c a t i o n  and r e c e iv e d  a l e t t e r  s igned  by 

an employee o f  the  i n s u r e r  p u r p o r t e d l y  a u t h o r i s i n g  th e  

change. The employee tu rn e d  ou t  to  be a c l e r k  and, in  the  

ensuing a c t i o n ,  the  i n s u r e r  r e p u d ia te d  l i a b i l i t y  f o r  th e  

change in  r i s k  m a in t a in i n g  t h a t  as th e  c l e r k  was w i t h o u t  

a u t h o r i t y  t o  p e r m i t  th e  change or  waive  p o l i c y  p r o v i s i o n s ,  

h is  a c t i o n  was not  b i n d i n g .  R e ly in g  on Royal B r i t i s h  Bank

16 [1 9 7 5 ]  N .C .L . R .  a t  p . 439.

17 [1 9 75 ]  N .C .L . R .  413 .
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v .  T u ra u a n d . 18 i t  was s u b m it te d  f o r  th e  in s u re d  t h a t  t h e

p o s t i t i o n  occupied by th e  person w i t h  whom th e  in s u re d  had

d e a l t  was th e  i n t e r n a l  a rrangem ent  o f  th e  i n s u r e r .

S econd ly ,  t h a t  an o u t s i d e r  could  no t  t e l l  who was an

a u t h o r i s e d  o f f i c e r  o f  th e  i n s u r e r  and once th e  i n s u r e r  h e ld

ou t  th e  c l e r k  to  deal w i t h  th e  p u b l i c ,  i t  must be l i a b l e

f o r  h is  a c t i o n s .  P h i l - E b o s i e  J . ,  in  d is m is s in g  t h e

i n s u r e d ’ s c la im  observed t h a t :

An in su ra n c e  company is  l i a b l e  f o r  th e  a c ts  o f  
i t s  agents  or  s e r v a n ts  i f  th e y  have a c t u a l  o r  
a p p a re n t  a u t h o r i t y  t o  do the  a c t ,  n o tw i t h s t a n d in g  
any i n t e r n a l  a r ra n g e m e n ts ; f o r  a c l a i m a n t  t o  
su c c ee d , he must show t h a t  t h e  company * s a ge n t  
o r  s e r v a n t  had t h e  a c t u a l  o r  a p p a r e n t  a u t h o r i t y  
and t h a t  he r e l i e d  on t h a t  a u t h o r i t y . . .  I t  i s  
n o t  enough t o  assume t h a t  t h e  s e r v a n t  o r  agent  
has th e  a u t h o r i t y  even i f  he says s o . 19 (Emphasis  
added) .

A c c o r d in g ly ,  i t  was he ld  t h a t  i t  was th e  i n s u r e d ’ s duty  to  

f i n d  ou t  th e  p o s i t i o n  which th e  c l e r k  h e ld  a t  th e  t im e ,  and 

th e  mere f a c t  t h a t  he s igned a l e t t e r  a u t h o r i s i n g  th e  

change cou ld  not  ipso f a c t o  i n v e s t  him w i th  a u t h o r i t y .  The 

i n s u r e d ’ s f a i l u r e  t o  i n v e s t i g a t e  th e  e x t e n t  o f  a u t h o r i t y  

was f a t a l  t o  h is  c la im .  No doubt ,  th e  judge  was i n f lu e n c e d  

in  h is  d e c is io n  by c la u s e  2 o f  th e  p o l i c y  which p ro v id e d  

t h a t  " . . . n o  w a iv e r  o f  o r  a l t e r a t i o n  t o  or  change in  th e  

t e r m s . . . s h a l l  be v a l i d  u n l e s s . . . s i g n e d  by th e  a t t o r n e y . . .  or  

by an a u t h o r is e d  o f f i c i a l . "  The c l e r k  was no t  an

18 ( 1856) 6 E . & B. 327.

19 [1 9 75 ]  N .C .L . R .  a t  p p . 4 2 1 -4 2 2 .
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" a u t h o r is e d  o f f i c i a l " . 20

The case i l l u s t r a t e s  th e  dangers w i t h  which in su re d s

a re  faced  when d e a l i n g  w i t h  agents  g e n e r a l l y  and s e r v a n ts

in  p a r t i c u l a r  where th e  c o u r ts  choose t o  d e te rm in e  the

issues  on an a p p l i c a t i o n  o f  agency p r i n c i p l e s  o f  a u t h o r i t y .

An in su re d  i s  u n l i k e l y  t o  know th e  e x t e n t  o f  th e  a g e n t ’ s

express  a u t h o r i t y  and most w i l l  a c ce p t  as t r u e ,  the

a u t h o r i t y  an agent  c la im s  he possesses, o r  th e  a u t h o r i t y  he

appears  to  possess. There  can be no s u c c e s s fu l  a t t e m p t  to

e s t a b l i s h  an o b j e c t i v e  t e s t  o f  o s t e n s i b l e  a u t h o r i t y ,  f o r

th e  way an a g e n t ’ s a u t h o r i t y  appears w i l l  v a ry  from one

in s u re d  to  a n o th e r .

The u n c e r t a i n t y  in  th e  a p p l i c a t i o n  o f  p r i n c i p l e s  o f

a u t h o r i t y  t h e r e f o r e  makes i t  o f  l i m i t e d  b e n e f i t  to

in s u re d s .  Evidence in  th e  Qnuh case showed th e  in s u re d  had

always d e a l t  w i th  the  c l e r k  in  q u e s t io n  in  th e  exchange o f

c o r re s p o n d e n c e . However, t h i s  was he ld  i n s u f f i c i e n t  to

v e s t  him w i t h  o s t e n s i b l e  a u t h o r i t y .  The case la y s  a

p o s i t i v e  duty  on in su re d s  to  v e r i f y  th e  a g e n t ’ s a u t h o r i t y

in  a l l  cases and not  assume i t s  e x i s t e n c e .  The

j u s t i f i c a t i o n  f o r  th e  d e c is io n  and r a t i o n a l e  f o r  th e  r u l e

is  summed up in  the  f o l l o w i n g  s ta te m e n t :

T h is  is  im p o r ta n t  in  t h a t  i f  th e  law were  
o th e r w is e  i t  would have been d i f f i c u l t  t o  draw 
th e  l i n e ,  f o r  an o f f i c e  messenger could  w r i t e

20 C f .  Marsden v .  C i t y  & County Ass. Co. (1 8 6 5 )  13 L .T .  
4 65 ,  where n o t i c e  g ive n  to  a lo c a l  agent  who had ceased to  
be a ge nt  o f  th e  in s u r e r  w i t h o u t  th e  i n s u r e d ’ s knowledge was 
h e ld  b in d in g ,  even though a c o n d i t i o n  in  th e  p o l i c y  r e q u i r e d  
n o t i c e  to  be made " to  th e  manager, o r  t o  some known agent  
o f  th e  company".
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such a l e t t e r  which would bind h is  e m p lo y e r s .21 

In  v iew o f  th e  u n c e r t a i n t y ,  t h e r e  i s  a case f o r  a p r o v i s i o n  

h o ld in g  th e  in s u r e r  r e s p o n s ib le  f o r  th e  a c t i v i t i e s  o f  i t s  

employees n o tw i t h s t a n d in g  a u t h o r i t y ,  p ro v id e d  th e  in s u re d  

a c ted  h o n e s t l y .

So f a r ,  o n ly  th e  p o s i t i o n  o f  th e  i n t e r m e d ia r y  employed  

by, and under the  c o n t r o l  o f ,  t h e  i n s u r e r  has been 

examined. T h is  leads  t o  an e x a m in a t io n  o f  th e  p o s i t i o n  o f  

th e  b r o k e r .

I t  has been observed t h a t :

An in su ra n c e  b ro k e r  i s  a f u l l - t i m e  in su ra n c e  
s p e c i a l i s t  o f  p r o f e s s io n a l  s ta n d in g .  The law a t  
l e a s t  e x p e c ts  him t o  be so. H is  p r im a ry  f u n c t i o n  
i s  t o  a c t  f o r  th e  in su re d  in  th e  h a n d l in g  o f  a l l  
h is  in su rance  problems. For a l l  th e  numerous 
s e r v ic e s  rendered by a b ro k e r  t o  h is  c l i e n t ,  he 
i s  not  e n t i t l e d  to  demand or  r e c e iv e  any payment  
from th e  in s u re d .  He i s  pa id  a commission based 
on a pe rc en tag e  o f  th e  premium by th e  company in  
which th e  business has been p la c e d .  But in  s p i t e  
o f  th e  f a c t  t h a t  he is  pa id  by th e  in su ra n c e  
company, he is  no t  th e  agent  o f  th e  in s u ra n c e  
company. He is  the  agent  o f  th e  i n s u r e d . 22 The 
p o s i t i o n  i s  however d i f f e r e n t  from t h a t  o f  a mere 
in su ra nc e  a g e n t .  An o r d i n a r y  in su ra nc e  agent  i s  
the  agent  o f  th e  in su ra n c e  company and not  t h a t  
o f  th e  in s u re d .  In  h is  c a p a c i t y  as agent  o f  the  
in s u re d ,  i t  i s  th e  duty  o f  th e  b ro k e r  t o  
n e g o t i a t e  a s e t t l e m e n t  when a c la im  a r i s e s  w i th  
th e  in su ra nc e  company and he must ensure  t h a t  the  
c l i e n t  r e c e iv e s  a f a i r  s e t t l e m e n t .
. . . i f  th e  b roker  as an e x p e r t  n e g l i g e n t l y  g iv e s  
f a u l t y  a d v ic e  to  h is  c l i e n t  which causes damage 
to  h i m . . . h e  renders  h i m s e l f  l i a b l e  to  be sued f o r  
damages in an a c t i o n  f o r  p r o f e s s io n a l

21 [1 9 7 5 ]  N .C .L . R .  a t  p . 422.

22 T h is  e x p l a i n s  why th e  b ro k e r  i s  s a id  to  be in  an 
anomalous le g a l  p o s i t i o n .  See C hapte r  3 p a r a . 3 . 5 . 3 ,  s u p ra .
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negl i gence . 23

The t r a d i t i o n a l  v iew t h a t  th e  b ro k e r  a c ts  as a ge nt  o f

th e  in s u re d  o n l y 24 appears  to  have o r i g i n a t e d  from the

a t t i t u d e  o f  th e  common law c o u r ts  in  England t o  th e  e a r l y

cases c oncern in g  b rok e rs  coming b e fo r e  them and th e

p r a c t i c e  o f  th e  L l o y d ’ s in su ra n c e  m arket  where b ro k e rs

m a in ly  o p e ra te d  a t  t h a t  t im e .  B r i e f l y  p u t ,  bus iness  a t

L l o y d ’ s is  c u s t o m a r i l y  r e q u i r e d  to  be p laced  through a

L l o y d ’ s b r o k e r . 25 S ince  the  b ro k e r  a t  L l o y d ’ s i s  i n i t i a l l y

u n c le a r  as to  which o f  s e v e r a l  u n d e r w r i t e r s  w i l l  bear  a

p r o p o r t i o n  o f  th e  r i s k ,  i t  was im p o s s ib le  t o  hold him as

th e  agent  o f  any o f  them, but  r a t h e r  t h a t  he was agent  o f

th e  in su re d  employing him. Thus;

When a b ro k e r  is  asked to  g e t  an in su ra n c e  a t
L l o y d ’ s he has no id ea  what member o f  L l o y d ’ s
w i l l  i n s u r e .  He ta k e s  a s l i p  round which is  a

23 Per Umezinwa J .  in  Anyaegbunam v. C r y s t a l  Brokers  [1 9 7 7 ]  
N .C .L . R .  135 a t  1 4 0 -1 4 1 .  H is  lo r d s h ip  was o b v io u s ly  s t a t i n g  
a ge ne ra l  r u l e ,  f o r  th e  b ro k e r  i s  e n t i t l e d  t o  be pa id  by the  
in su re d  i f  in  a d d i t i o n  to  p l a c i n g  h is  b u s in e s s ,  he per forms  
o t h e r  f u n c t i o n s  such as s e r v i c i n g  h is  in s u ra n c e s .  
F u r th e rm o re ,  th e  genera l  r u l e  as regard s  agents  i s  now 
f r a u g h t  w i th  e x c e p t io n s  t h a t  one wonders i f  i t  should  
c o n t in u e  t o  be a pr ima f a c i e  r u l e .  See p a ra .  4 . 2 ,  i n f r a ,  f o r  
the  e x c e p t io n s .

24 Rozanes v .  Bowen (1 9 2 8 )  32 L I . L . R e p .  98; A n g l o - A f n can 
Merchants v . Bay 1 ey [1 9 70 ]  1 O.B. 311.  In  A f r i c a n  I n s u r a nce 
Brokers  v. V e r i t a s  In s u ra n c e  Co. [1 9 8 5 ]  H . C . N . L . R .  146 a t  
149, Sowemimo J. observed t h a t :  "The law is  c l e a r  about the  
r e l a t i o n s h i p  between th e  b r o k e r ,  assured and th e  in su ra nc e  
company; and i t  i s  s e t t l e d  t h a t  in  a l l  m a t te r s  r e l a t i n g  to  
th e  p l a c i n g  o f  in s u ra n c e ,  th e  in s u ra n c e  b ro k e r  i s  th e  agent  
o f  th e  assured and o f  the  assured o n l y " .

25 For a re v iew  o f  th e  p r a c t i c e  a t  L l o y d ’ s, see Lord 
D ip lo c k  in  American A i r l i n e s  I n c .  v .  Hope [1 9 7 4 ]  2 L l o y d ’ s 
Rep. 3 0 1 ,3 0 4 :  " C o n t ra c ts  o f  in s u ra n c e  a re  p laced  a t  L l o y d ’ s 
by a b ro k e r  a c t i n g  e x c l u s i v e l y  as agent  o f  th e  a s s u re d " .
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proposal  . . .  but u n t i l  he goes to  L l o y d ’ s he w i l l  
have no id ea  f o r  whom he is  a c t i n g  e x c e p t  t h a t  i t  
w i l l  be a member o f  L l o y d ’ s i f  he can g e t  anybody 
to  a c ce p t  h is  p r o p o s a l . 26

Cases have shown, however, t h a t  th e  b ro k e r  a c t s ,  as 

w e l l ,  as th e  agent  o f  th e  i n s u r e r  in  r e l a t i o n  t o  c e r t a i n  

m a t t e r s .  Where an in s u ra n c e  b ro k e r  is  e n t r u s t e d  w i th  

b lan k  cover  notes  and e x p r e s s ly  a u t h o r is e d  to  bind the  

i n s u r e r  by t h e i r  issue  under l i m i t e d  c i rc u m s ta n c e s ,  i t  has 

been he ld  t h a t  th e  b ro k e r  has o s t e n s i b l e  a u t h o r i t y  t o  issue  

them and bind th e  i n s u r e r  o u ts i d e  th e  s p e c i f i e d  

c i  rcum stances .

In  Sal ami v .  Guinea In s u ra n c e  & Gode. 27 th e  b ro k e r  

a c ted  as agent  f o r  th e  i n s u r e r  w i t h  express  a u t h o r i t y  to  

bind th e  l a t t e r  o n ly  in  re s p e c t  o f  t h i r d  p a r t y  motor  

l i a b i l i t y ,  and t h a t  comprehensive motor in su ra nc e  could  

o n ly  be g ra n te d  a f t e r  th e  proposal  form had been accepted  

by th e  i n s u r e r .  The b ro k e r  was p ro v id e d  w i t h  b lank  cover  

notes  capab le  o f  use f o r  both t h i r d  p a r t y  and comprehensive  

in s u ra n c e s .  The b ro k e r  gave th e  in su re d  a comprehensive  

cover  note  on payment o f  th e  premium and c o m p le t io n  o f  a 

proposal  form p r o v id in g  t h a t  "no l i a b i l i t y  un dertaken  u n t i l  

th e  proposal  form is  accepted  by th e  company and the  

premium pa id  to  and r e c e iv e d  by them". On a c la im  f o r  

lo s s ,  th e  i n s u r e r  r e p u d ia t e d  l i a b i l i t y  c on te nd ing  t h a t  as 

th e  cover  note  was issued o u ts i d e  th e  scope o f  th e  b r o k e r ’ s 

express  a u t h o r i t y ,  i t  cou ld  not  be l i a b l e  on i t .  The

26 Per S c r u t to n  L . J . ,  in  Rozanes v. Bowen ( s u p r a ) .

27 [ 1 977] N .C .L . R .  161 .
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in s u re d  m a in ta in e d  t h a t  ( a )  as th e  b ro k e r  issued

comprehensive cover  notes  to  o t h e r  customers t o  th e

i n s u r e d ’ s knowledge and the  i n s u r e r  acquiesced in  th e

p r a c t i c e ,  i t  was estopped from denying th e  b r o k e r ’ s

a u t h o r i t y  to  g r a n t  tem porary  comprehensive c o v e r ,  and (b )

by p l a c i n g  comprehensive in su ra nc e  cover  notes  a t  th e

d is p o s a l  o f  th e  b r o k e r ,  th e  in s u r e r  h e ld  him o u t  as hav ing

a u t h o r i t y  t o  issue  them. The t r i a l  judge  upheld  th e  second

c o n t e n t io n  inasmuch as th e  proposal  form had no t  made i t

c l e a r  t h a t  th e  b r o k e r ’ s a u t h o r i t y  was l i m i t e d  t o  is s u in g

t h i r d  p a r t y  cover  o n ly ,  and the  in su re d  had no n o t i c e  o f

th e  l i m i t a t i o n  c o n ta in e d  in  th e  b r o k e r ’ s l e t t e r  o f

a p p o in t m e n t .28 He however r e j e c t e d  th e  f i r s t  argument

c o n c lu d in g  t h a t :

I f  an agent  has a u t h o r i t y  t o ,  o r  i s  h e ld  o u t  by 
h is  p r i n c i p a l  as hav ing  a u t h o r i t y ,  to  make any 
c o n t r a c t  o r  do any a c t  on b e h a l f  o f  h is  
p r i n c i p a l ,  he w i l l  b ind h is  p r i n c i p a l  by making  
such a c o n t r a c t  or  p e r fo rm in g  t h a t  a c t  even  
though in  f a c t  he is  a c t i n g  in h is  own i n t e r e s t  
e n t i r e l y  and w i th  i n t e n t  t o  d e f ra u d  h is
p r i n c i p a l . 29 (Emphasis added) .

In  l i g h t  o f  th e  above d ic tu m ,  i t  i s  d i f f i c u l t  t o  

j u s t i f y  the  f a i l u r e  o f  th e  le a rn e d  judge to  uphold th e  

f i r s t  argument o f  th e  in s u re d .  The argument was r e j e c t e d

28 The judge quoted w i th  approva l  th e  s ta te m e n t  a p p e a r in g  
in  M a c G i l l i v r a y  & P a r k in g to n  on In s u ra n c e  Law, ( 6 t h .  e d . )  
p a r a . 465,  thus :  "An agent  in  possession o f  tem porary  c o ver  
notes  issued by in s u r e r s  has o s t e n s i b l e  a u t h o r i t y  to  bind  
th e  in s u r e r s  to  g r a n t  i n t e r i m  cover  to  an a p p l i c a n t  f o r  
in su ra n c e  (even i f  he is  not  a c t u a l l y  empowered t o  do more 
than fo rw a rd  th e  a p p l i c a t i o n  to  th e  in s u r e r s  f o r  approva l  
or  r e j e c t i o n . . . )  s in c e  h is  possess ion o f  th e  cover  no tes  
i n d i c a t e s  pr ima f a c i e  th e  i n s u r e r s ’ a u t h o r i s a t i o n  o f  h i s  
g r a n t in g  c o v e r . "  I b i d . a t  p . 175.

29 I b i d . p . 176.
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r e l y i n g  on p r i n c i p l e s  o f  prom issory  e s to p p e l  and h o ld in g  

t h a t  s in c e  th e  in su re d  was not  a p a r t y  t o  th e  e a r l i e r  

c o n t r a c t s ,  t h e r e  could  be no r e p r e s e n t a t i o n  made d i r e c t l y  

to  him so as to  es top  th e  i n s u r e r .  The essence o f  the  

i n s u r e d ’ s argument, however, appears  t o  be a u t h o r i t y  

a r i s i n g  from th e  i n s u r e r ’ s acqu ie s c e nc e .  I f  by a c q u ie s c in g  

in  th e  b ro k e r  is s u in g  comprehensive cover  to  o t h e r s ,  the  

im press ion  conveyed is  one o f  a u t h o r i t y  t o  bind th e  

i n s u r e r ,  th e  l a t t e r  should be estopped from denying the  

a u t h o r i t y  o f  th e  b ro k e r  to  g iv e  such cover  t o  an in su re d  

c la im in g  t o  have r e l i e d  on th e  r e p r e s e n t a t i o n . 30 The crux  

o f  o s t e n s i b l e  a u t h o r i t y  i s  th e  h o ld in g  ou t  o f  th e  a ge nt  by 

th e  p r i n c i p a l  as hav ing a u t h o r i t y . 31

Moreover,  th e  d e c is io n  in  Sal ami runs c o u n te r  t o  t h a t  

in  M u r f i t t  ( s u p r a )  where th e  r a t i o  f o r  h o ld in g  t h a t  an 

agent  had im p l ie d  a u t h o r i t y  t o  bind th e  i n s u r e r  on a 

tem porary  o r a l  c o n t r a c t  o f  f i r e  in s u ra n c e  proceeded p a r t l y  

on th e  acquiescence o f  th e  i n s u r e r  in  th e  p r a c t i c e  o f  

g r a n t in g  o r a l  cover  which th e  agent  had done f o r  some t im e .

I t  was he ld  in S to c k to n  v. Mason32 t h a t  where a b ro k e r

30 Broke lbank  v. Sugrue (1 8 3 1 )  5 C.&P. 21. I t  i s  s t a t e d  
in  M a c G i l l i v r a y  and P a r k i n g t on, ( 8 t h  e d . ) ,  p a ra .  4 0 5 ,  t h a t :  
" I f ,  moreover,  th e  in s u r e r s  know t h a t  th e  agent  i s  making  
c o n t r a c t s  on t h e i r  b e h a l f ,  and a c q u ie s c e  in  t h i s  p r a c t i c e ,  
th e y  w i l l  be estopped from denying h is  a p p a re n t  a u t h o r i t y  
to  do t h i s  1a t e r ".

31 " . . . t h e  'h o l d i n g  o u t ’ must b e . . .  under such c i rc u m sta n c e s
o f  p u b l i c i t y  as to  j u s t i f y  th e  i n f e r e n c e  t h a t  [ t h e  t h i r d  
p a r t y ]  knew o f  i t  and a c te d  on i t " .  - P e r  Lord L i n d l e y  in  
Farquharson Bros, v . King & Co. [1 9 0 2 ]  A .C.  325 a t  341.

32 [ 1 9 7 8 ]  2 L l o y d ’ s Rep.  430  ( C . A . ) .
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o r a l l y  in form ed th e  i n s u r e d ’ s w i f e  t h a t  he was covered on 

th e  terms o f  h is  o ld  c o n t r a c t ,  th e  b ro k e r  d id  so as a ge n t  

o f  th e  i n s u r e r .  In  W o o lc o t t  v .  Excess In s u ra n c e  Co. L t d . . 33 

a b ro k e r  was he ld  to  have re c e iv e d  m a t e r i a l  f a c t s  as agen t  

o f  th e  i n s u r e r ,  and h is  knowledge o f  th e  f a c t s  was imputed  

to  th e  i n s u r e r .  F i n a l l y ,  a b ro k e r  c o l l e c t i n g  premiums on 

b e h a l f  o f  an in s u r e r  must be th e  l a t t e r ’ s agent  f o r  t h a t  

p u rp o s e . 34

These cases go t o  show t h a t  o u ts id e  L l o y d ’ s, t h e r e  

cannot be a b l a n k e t  r u l e  t h a t  a b ro k e r  is  agent  o f  th e  

in su re d  o n ly .  The u n d e s i r a b i l i t y  o f  such a b l a n k e t  r u l e  

stems from the  f a c t  t h a t  i r r e s p e c t i v e  o f  th e  t r u t h  o f  th e  

s i t u a t i o n ,  in su reds  w i l l  a lways be r e s p o n s ib le  f o r  lo ss e s  

occasioned by th e  a c ts  or  omissions o f  in su rance  b r o k e r s .  

On whom th e  b r o k e r ’ s agency f a l l s  would depend on th e  

p a r t i c u l a r  t r a n s a c t i o n  o r  m a t te r  in v o lv e d  as between th e  

i n s u r e r  and in s u re d .  A p r i o r i , th e  r e a l i t y  o f  modern 

in s u ra n c e  arrangem ents  i n v o l v i n g  b ro k e rs  d i c t a t e  t h a t  th e y  

should be c a pab le  o f  a c t i n g  f o r  th e  i n s u r e r  in  c e r t a i n  

m a t te r s  so long c o n f l i c t s  a re  a v o i d e d . 35 By a c t i n g  th rough  

a b r o k e r ,  th e  i n s u r e r  and in su re d  should be regarded  as 

having i m p l i e d l y  consented to  the  b ro k e r  r e p r e s e n t in g  two

33 [1 9 7 9 ]  1 L l o y d ’ s Rep. 231 ( C . A . ) ;  [1 9 78 ]  1 L l o y d ’ s Rep.
633.

34 In  L l o y d ’ s In s .  Co. v . A f r i c a n  T ra d in g  Co. [1 9 7 5 ]  1 
A .L .R .  Comm. 250,  i t  was noted by th e  Supreme C our t  o f  
L i b e r i a  t h a t  a b roker  i s  th e  agent  o f  th e  i n s u r e r  f o r  th e  
purpose o f  c o l l e c t i n g ,  a d j u s t i n g  and r e m i t t i n g  premiums.

35 Anglo A f r i c a n  Merchants  v . Bay1ev [1 9 7 0 ]  1 Q.B. 311;
N orth  & South T r u s t  v . B e rk e le y  [1 9 7 1 ]  1 W .L .R .  470.
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p r i  nci pal s . 36

A b r o k e r  a c t i n g  f o r  th e  in s u re d  owes him c e r t a i n  

d u t i e s  l i k e  any agent  a c t i n g  f o r  a p r i n c i p a l .  These,  

b r i e f l y  s t a t e d  a r e ,  th e  duty  t o  obey and c a r r y  o u t  th e  

p r i n c i p a l ’ s i n s t r u c t i o n s ,  not  t o  a l lo w  s e l f  i n t e r e s t  to  

c o n f l i c t  w i t h  those  o f  th e  p r i n c i p a l ,  no t  t o  a c ce p t  s e c r e t  

p r o f i t s  and, above a l l ,  to  a c t  w i t h  re a s o n a b le  d i l i g e n c e ,  

s k i l l  and c a re  in  th e  e x e r c i s e  o f  h is  f u n c t i o n s . 37

A breach o f  duty w i l l  e n t i t l e  th e  in s u re d  t o  c la im  

damages a n d /o r  t e r m i n a t e  th e  agency. I t  was h e ld  in  

U n i v e r s i t y  o f  N i g e r i a  Nsukka v. T u r n e r . 38 t h a t  an in s u ra n c e  

b r o k e r  a c t i n g  as agent  o f  th e  in s u r e d ,  has a c o n t r a c t u a l  

duty  t o  e x e r c i s e ,  to  a re as o n ab le  e x t e n t ,  th e  amount o f  

s k i l l ,  a b i l i t y  and e x p e r ie n c e  demanded o f  a p r o f e s s io n a l  

a d v i s e r  in  in su rance  and r e l a t e d  m a t t e r s .  F a i l u r e  t o  a c t  

a c c o r d i n g l y  renders  him l i a b l e  f o r  damages which h is  

c l i e n t  s u f f e r s  as a r e s u l t  o f  h is  p r o f e s s io n a l  n e g l i g e n c e . 39

The g e n e ra l  r u l e  i s  t h a t  an agent  should  not  a c c e p t  
i n s t r u c t i o n s  from a second p r i n c i p a l  i n c o n s i s t e n t  w i t h  h is  
duty  t o  th e  f i r s t  p r i n c i p a l  un le ss  a f t e r  d i s c l o s u r e  o f  h is  
p o s i t i o n ,  both agree to  t h i s .  See Fu11 wood v .  H u r le y  [1 9 2 8 ]  
1 K.B. 4 9 8 ,5 0 2 ;  Excess L i f e  Ass, v .  F i re m e n ’ s In s .  Co. 
[1 9 8 2 ]  2 L l o y d ’ s Rep. 5 9 9 , 6 1 9 .  In  th e  normal course o f  a 
b r o k e r ’ s a c t i v i t i e s ,  t h e r e  i s n ’ t  l i k e l y  to  be much 
i n c o n s is t e n c y  as th e r e  w i l l  be a c l e a r  s e p a r a t io n  o f  
a c t i v i t i e s  where th e  b ro k e r  is  a c t i n g  f o r  e i t h e r  in s u re d  or  
i n s u r e r .

37 For an account  o f  th e  d u t i e s  and l i a b i l i t i e s  o f  
in s u ra n c e  i n t e r m e d i a r i e s  see Hodgin,  In s u ra n c e  
I n t e r m e d i a r i e s  and th e  Law, ( 1 9 8 7 ) ,  C hapter  3.

38 [1 9 6 8 ]  1 A .L .R .  Comm. 290.

39 Where th e  b ro k e r  a c ts  in  accordance w i t h  th e  express  
i n s t r u c t i o n s  o f  the  in s u r e d ,  he is  e x o n e ra te d  i f  lo ss  is  
s u f f e r e d  as a consequence; see U . N . N . v .  T u rn e r ,  i b i d . : 
J u l i  Pharmacy & S to re s  L td .  v . G l a n v i l l  Enthoven & Co.

143



As a s a feg u a rd  t o  b r o k e r s ’ i n a b i l i t y  t o  pay f o r  

losses  s u s ta in e d  as a r e s u l t  o f  p r o f e s s i o n a l  n e g l ig e n c e ,  

s e c t i o n  28 o f  th e  1976 In s u ra n c e  Act  p ro v id e s  as p a r t  o f  

th e  re q u ire m e n ts  f o r  c ond uc t ing  b u s in e s s ,  t h a t  e v e ry  

in su ra n c e  b ro k e r  s h a l l  have and m a in t a in  a t  a l l  t im e s  a 

p r o f e s s io n a l  in dem n ity  in su ra n c e  cover  o f  an amount not  

l e s s  than N50 ,000  or  25% o f  i t s  annual b rokerage  income 

d u r in g  th e  p re c ee d ing  y e a r ,  w h ichever  i s  g r e a t e r .  W h i le  

t h i s  is  a d e s i r a b l e  s a fe g u a rd ,  i t  does not  o b v i a t e  th e  need 

to  ho ld  b ro k e rs  as agents  o f  in s u r e r s  where th e  f a c t s  

n e c e s s i t a t e  t h i s .  O th e r w is e ,  i t  would be u n f a i r  f o r  

in su re d s  to  c a r r y  th e  consequences o f  misdeeds even where  

th e  p r o f e s s io n a l  in de m n ity  cover  cannot  compensate f o r  loss  

s u f f e r e d .

4 . 2  Agents in  Com plet ing Proposal Forms and R e c e iv in g  

Pi s c lo s u r e

L i a b i l i t y  f o r  th e  a c t io n s  o f  in s u ra n c e  agents  in  the  

co m p le t io n  o f  proposal  forms and r e c e i p t  o f  m a t e r i a l  

i n f o r m a t io n  is  an issue  which c o u r ts  in  most common law 

j u r i s d i c t i o n s  have had t o  deal w i t h  and, as th e  f o l l o w i n g  

d is c u s s io n  shows, the  a u t h o r i t i e s  a re  not  a lways c o n s i s t e n t  

or easy to  r e c o n c i l e .  T h is  c o n s t i t u t e s  a main source o f  

f r i c t i o n  in  N i g e r i a ,  as in s u r e r s  show an eagerness to  

denounce r e s p o n s i b i l i t y  f o r  th e  a c t s  o f  those  t h a t  would 

o r d i n a r i l y  be t h e i r  agents  and s h i f t  t h a t  r e s p o n s i b i l i t y  t o  

i n s u r e d s .

[ 1 9 8 5 ]  H . C . N . L . R .  700 .
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Problems u s u a l l y  a r i s e  in  any o f  th e  f o l l o w i n g  

c o n t e x t :

( a ) .  A proposer  may have g iven  c o r r e c t  answers t o  th e  

a g e n t ,  but  due to  th e  l a t t e r ’ s m is u n d e rs ta n d in g ,  m is ta k e  or  

even f r a u d ,  wrong answers a re  recorded  in  th e  s igned  

proposal  form .

( b ) .  A proposer  may have g iven  c o r r e c t  answers whereupon  

th e  agent  a d v is e s  t h a t  those answers a re  i r r e l e v a n t  and 

need not  be d is c lo s e d  or  reco rd ed .

( c ) .  A proposer  may not have g iven  r e l e v a n t  answers  

t r u s t i n g  t h a t  th e  agent  w i th  knowledge o f  th e  answers or  

f a c t s  w i l l  re co rd  them in  the  s igned proposal  o r  o th e r w is e  

convey them t o  the  i n s u r e r .

( d ) .  A proposer  may have s igned th e  proposal  form in  b lank  

r e l y i n g  on th e  a g e n t ’ s knowledge and e x p e r t i s e  t o  f i l l  in  

c o r r e c t  answers whereas u n t r u th s  a re  re co rd ed .

In  each case,  th e  in s u r e r  r e l i e s  on n o n - d i s c l o s u r e ,  

m is r e p r e s e n t a t io n  (d iscussed  in  C hapte r  6 , i n f r a )  or  breach  

o f  w a r r a n ty  (d isc u s s e d  in  Chapter  5, i n f r a )  to  r e p u d i a t e  

l i a b i l i t y  on account o f  i n c o r r e c t  answers o r  f a i l u r e  to  

d i s c l o s e  m a t e r i a l  f a c t s  in the  proposal  and th e  c o n t e n t i o n  

t h a t  in  the  c om ple t io n  o f  proposal  forms,  th e  employee  

a c ted  no lo n g e r  as i t s  a ge n t ,  but as agent  o f  th e  in s u re d .  

J u d i c i a l  r e s o l u t i o n  o f  th e  problem may in v o lv e  an 

a p p l i c a t i o n  o f  th e  agency r u l e s  examined t o  d e te rm in e  

w hether  th e  agent  had a u t h o r i t y  ( i m p l i e d  or  a p p a r e n t )  t o  do 

th e  a c t  in  q u e s t io n ,  or  whether  in  th e  absence o f  such 

a u t h o r i t y ,  he ac ted  as agent  o f  th e  p ro p o s e r .
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The s t a r t i n g  p o i n t  in  an e x a m in a t io n  o f  th e  r e l e v a n t  

j u d i c i a l  p r i n c i p l e s  i s  th e  d e c is io n  o f  th e  Supreme C o u r t  in  

th e  e a r l i e s t  re p o r te d  case o f  N o r th e rn  Assurance Co. v .  

Id u g b o e . 40 The i n s u r e r  r e l i e d  on n o n - d is c lo s u r e  and 

m is r e p r e s e n t a t io n  o f  m a t e r i a l  f a c t s  c o n ta in e d  in  a s igned  

proposal  form completed on b e h a l f  o f  an i l l i t e r a t e  proposer  

by h is  c l e r k  and a canvass ing  a g e n t ,  t o  r e p u d i a t e  l i a b i l i t y  

on a motor cover  note issued by th e  a g e n t .  The i n s u r e d ’ s 

argument was t h a t  th e  a l l e g e d  f a c t s  were d is c lo s e d  t o  the  

agent  b u t ,  a t  h is  d i r e c t i o n ,  th e s e  f a c t s  were l e f t  

u n recorded ,  w h i le  a t  th e  same t im e  d i r e c t i n g  th e  c l e r k  to  

re co rd  f a c t s  which tu r n e d  ou t  t o  be u n t r u e .  The t r i a l  

ju d g e ,  a c c e p t in g  th e  i n s u r e d ’ s v e r s io n  o f  e v e n ts ,  r e l i e d  on 

Bawden v. London. Edinburgh & Glasgow A s s u ra n c e . 41 and 

Gold ing  v. Royal London A u x i l i a r y  In s u r a n c e . 42 to  ho ld  t h a t  

th e  i n s u r e r  was bound by th e  knowledge o f  i t s  agent  which  

was imputed t o  i t .  On a p p e a l ,  th e  Supreme C our t  

d i s t i n g u i s h i n g  Bawden, and r e l y i n g  on Newsholme Bros,  v .  

Road T r a n s p o r t  & Genera l  I n s u r a n c e , 43 he ld  t h a t  in  

c om ple t in g  th e  form, th e  agent  ac ted  as agent  o f  the  

in su re d  and not  the  i n s u r e r  and h is  knowledge o f  th e  t r u t h  

could not  be imputed to  th e  i n s u r e r .  Conclud ing  the  

judgment o f  th e  c o u r t  Onyeama J . S . C .  observed t h a t :

40 [1 9 66 ]  1 A l l  N .L .R .  88; f o l lo w e d  in  Bami del e v .  Ni ger  i an
Gen. I n s .  Co. [1 9 73 ]  3 U . I . L . R .  418 a t  423 .

41 [1 8 92 ]  2 Q.B. 534.

42 ( 1 9 1 4 ) 30 T . L . R .  350.

43 [1 9 2 9 ]  2 K.B. 356.
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The p l a i n  f a c t  o f  th e  m a t t e r  is  t h a t  Y .A .  [ a g e n t ]  
and th e  [ i n s u r e d ’ s] c l e r k  w ro te  down u n tru e  
answers in  th e  proposal  form, and we ho ld  t h a t  in  
f i l l i n g  up th e  form the y  were th e  agents  o f  the  
person making th e  p r o p o s a l . 44

The c o u r t  assumed th ro u g h o u t  t h a t  th e  case f e l l  on a l l  

fo u r s  w i t h  t h a t  b e fo r e  th e  E n g l is h  C our t  o f  Appeal in  

Newsholme and proceeded t o  adopt th e  re as on ing  and judgment  

o f  S c r u t to n  L . J .  in  t h a t  case .  For them, " i t  is  

u n f o r t u n a t e  t h a t  Newshol me * s case was not  c i t e d  t o  the  

l e a r n e d  t r i a l  ju d g e " .  In  v iew o f  t h i s ,  i t  becomes 

necessary  to  examine th e  d e c is io n  o f  th e  Supreme C our t  in  

Idugboe in  th e  c o n t e x t  o f  Newshol me t o  see i f  both a re  

analogous,  and in  th e  c o n t e x t  o f  o t h e r  r e l e v a n t  E n g l is h  

c a s e s .

The f a c t s  in  Newsholme. s im p ly  p u t ,  were t h a t  an agent

had in s e r t e d  f a l s e  answers in  a proposal  form f o r

i n e x p l i c a b l e  reasons though aware o f  th e  t r u t h .  In  th e

ensuing a c t i o n ,  th e  C our t  o f  Appeal f o l l o w i n g  B ig g ar  v .

Rock L i f e  Assurance C o . . 45 he ld  t h a t  in  c o m p le t in g  the  form ,

th e  agent  a c ted  as agent  o f  th e  in s u re d  and not  th e  i n s u r e r

employing him, and h is  knowledge o f  th e  t r u e  f a c t s  was not

to  be imputed to  the  l a t t e r .  S c r u t to n  L . J .  d e s c r ib e d  the

agent  as the  "amanuensis" o f  th e  p ro p o s er ,  and h is  o t h e r

views adopted by the  Supreme C ourt  a re  examined below.

" In  my v iew th e  d e c is io n  in  Bawden’ s case i s  not  
a p p l i c a b l e  to  a case where th e  a ge nt  h i m s e l f ,  a t  
th e  re q u e s t  o f  th e  p ro p o s er ,  f i l l s  up th e  answer  
in  p u rp o r te d  c o n fo r m i ty  w i th  i n f o r m a t i o n  s u p p l ie d

44 At p. 94.

45 [1 9 0 2 ]  1 K.B. 516.
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by th e  p r o p o s e r . "46

C e r t a i n  assumptions o f  th e  Supreme C our t  no t  borne out

by th e  f a c t s ,  f la w s  t h i s  a n a lo g y .  I t  is  assumed th e  agent

f i l l e d  in  th e  proposal  form a t  th e  re q u e s t  o f  the

i l l i t e r a t e  in s u re d ,  whereas th e  f a c t s  re v e a l  th e  i n s u r e d ’ s

c l e r k  f i l l e d  in  th e  form a t  th e  d i r e c t i o n  o f  th e  agent  as

t o  what should be recorded and un recorded .  In  th e  absence

o f  a s p e c i f i c  re q u e s t  from th e  p ro p o s e r ,  th e  l o g i c a l

assumption should be t h a t  th e  i n s u r e r  i m p l i e d l y  a u th o r is e d

th e  agent  t o  f i l l  th e  form or  d i r e c t  how i t  should be

f i l l e d  in  r e s p e c t  o f  i l l i t e r a t e  persons being unab le  to

read o r  w r i t e .  Secondly ,  th e  assumption t h a t  th e  form was

f i l l e d  in  c o n fo rm i ty  w i t h  in f o r m a t io n  s u p p l ie d  by the

proposer  runs c o n t r a r y  t o  th e  f i n d i n g  o f  th e  t r i a l  judge

t h a t :  "Each o f  the  p a r t i c u l a r s  o f  n o n - d is c lo s u r e  r e l i e d  on

by th e  [ i n s u r e r ]  was d is c lo s e d  to  him [a g e n t ]  by the

[ i n s u r e d ]  as he, the  [ i n s u r e d ]  and th e  [ i n s u r e d ’ s] c l e r k

have t o l d  t h i s  c o u r t . "

" [ . . . ]  the  agent  o f  an in su ra nc e  company cannot  
be t r e a t e d  as t h e i r  agent  to  in v e n t  th e  answers  
to  th e  q u e s t io n  in  the  proposal  form; and t h a t  i f  
he is  a l lo w e d  by th e  proposer  to  in v e n t  th e  
answers, and to  send them as th e  answers o f  the  
p rop os er ,  the  agent  i s ,  to  t h a t  e x t e n t ,  th e  
a g e n t ,  not  o f  th e  in su ra n c e  company but  o f  the  
p r o p o s e r .
[ . . . ]  I f  the  answer a re  u n tru e  and he knows i t ,  
he is  com m it t ing  a f r a u d  which p re v e n ts  h is  
knowledge being th e  knowledge o f  th e  in su ra nc e  
company. "47

The f i r s t  paragraph o f  th e  d i c t a  presupposes t h a t  due

46 Id u g b o e , p . 93; Newsholme, p . 375.

47 Id u g b o e , p . 93; Newsholme. p . 372,  3 7 5 -3 7 6 .
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c a re  by th e  p roposer  would have p re v e n te d  th e  a ge nt  

' i n v e n t i n g ’ th e  u n t r u e  answers. In s u ra n c e  agents  in  

approach ing  p ro p o s e rs ,  do so e x h i b i t i n g  knowledge and 

a u t h o r i t y  "which may d e c e iv e  th e  p r o s p e c t iv e  in s u re d  i n t o  

b e l i e v i n g  th e  agent  is  th e  company p e r s o n i f i e d " . 48 There  i s  

no a p p a re n t  reason why a proposer  should  no t  be e n t i t l e d  t o  

r e l y  on t h i s  knowledge and reas o n ab ly  assume t h a t  th e  a ge nt  

r e p r e s e n t in g  th e  i n s u r e r  i s  aware o f  in f o r m a t io n  sought by 

th e  l a t t e r  when c o n t r a c t i n g .

The d i c t a  appears  to  proceed on th e  b a s is  t h a t  th e  

f r a u d  o f  an agent  on h is  p r i n c i p a l  in  in v e n t i n g  u n t r u e  

answers in  th e  proposal  form ceases to  bind th e  l a t t e r .  

With  r e s p e c t ,  t h i s  does not accord w i t h  s e t t l e d  p r i n c i p l e  

and a u t h o r i t y .  The p r i n c i p l e  is  s e t t l e d  t h a t  th e  a c t  o f  an 

agent  w i t h i n  the  scope o f  h is  a u t h o r i t y  ( a c t u a l  and 

a p p a r e n t )  w i l l  not  cease to  bind h is  p r i n c i p a l  m ere ly  

because th e  agent  was a c t i n g  f r a u d u l e n t l y  and in  

f u r t h e r a n c e  o f  h is  own i n t e r e s t s . 49

A c c o r d in g ly ,  th e  d e c is io n  in  Idugboe is  c o n t r a r y  to 

s e t t l e d  law in c l u d i n g  t h a t  o f  th e  Supreme C our t  in  th e  

l a t e r  case o f  James v .  M id -M otors  L t d . , 50 where, a p p ly in g  

the  d e c is io n  o f  th e  House o f  Lords in  L1oyd v .  Grace,  Sm ith

48 Agomo, "The Role  o f  Agents in  In s u ra n c e  C o n t r a c t s :  Case 
f o r  a D i f f e r e n t  Approach in  N i g e r i a " ,  Unpubl ished p a p e r ,
p . 8.

49 Bowstead, o p . c i  t . . A r t .  7 4 . ;  L Ioyd v. Grace,  Smith &
Co. [1 9 1 2 ]  A . C . 716; Sal ami v. Gui nea In s  . Co. , f o o t n o t e  27 ,  
a b o v e .

50 [ 1 9 7 7 ]  N . C . L . R .  119 .  See C h a p t e r  3 p a r a .  3 . 3 ,  s u p r a .
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& C o .51 and t h a t  o f  th e  P r i v y  Counci l  in  th e  N i g e r i a n  case  

o f  U . A . C . v .  Owoade. 52 i t  was he ld  t h a t  a p r i n c i p a l  i s  

l i a b l e  to  a t h i r d  p a r t y  f o r  th e  f r a u d  o f  i t s  agent  w h i le  

a c t i n g  w i t h i n  th e  scope o f  h is  a u t h o r i t y  and th e  course  o f  

h is  employment p ro v id ed  th e  t h i r d  p a r t y  has not  

p a r t i c i p a t e d  in  th e  f r a u d .  There  was no s u g g e s t io n  o f  

f r a u d  by th e  proposer  in  Id u g b o e . f o r  th e  Supreme C o u r t  ( a t  

p. 90)  upheld  the  d e c is io n  o f  th e  t r i a l  c o u r t  r e j e c t i n g  

f r a u d .

" In  any case ,  I  have g r e a t  d i f f i c u l t y  in  
u n d e rs ta n d in g  how a man who has s ig n e d ,  w i t h o u t  
re ad in g  i t  a document which he knows to  be a 
proposal  f o r  in s u ra n c e ,  and which c o n t a in s  
s ta te m e n ts  in  f a c t  u n t ru e  and a promise t h a t  the y  
are  t r u e ,  and th e  b a s is  o f  th e  c o n t r a c t ,  can 
escape from the  consequences o f  h is  n e g l ig e n c e  by 
say ing  th e  person he asked t o  f i l l  i t  up f o r  him 
i s  th e  agent  o f  th e  person to  whom the  proposal  
i s addressed . "53

I f  th e  agent  d i r e c t s  how th e  form should  be com ple ted ,

i t  i s  su b m it te d  t h a t  the  proposer  is  e n t i t l e d ,  w i t h i n

re as o n ab le  l i m i t s ,  t o  repose c o n f id e n c e  in  th e  agent  t h a t

prop er  d i r e c t i o n s  w i l l  be g iv e n .  The s ta n d a rd  o f

reasonab leness  f o r  i l l i t e r a t e  persons must be low because

th e y  repose t o t a l  c o n f id e n c e  and t r u s t  in  a g e n ts .  Thus, i t

is  commented t h a t :

In  the  n a tu r e  o f  t h i n g s  proposers  do repose a 
good measure o f  t r u s t  and c o n f id e n c e  in  the  
agents  and indeed i t  is  in  th e  i n t e r e s t  o f  
business t h a t  t h i s  c o n f id e n c e  should  be s u s ta in e d  
and t h a t  th e  in su re d  would not  be check ing  and 
c ro s s -c h e c k in g  forms completed o r  t h i n g s  done by

51 [1 9 12 ]  A . C . 716.

52 [1 9 55 ]  A . C . 130.

53 Id u g b o e , p . 93; Newsholme. p . 37 6.



th e  a g e n t . 54

The n e g l ig e n c e  o f  an i l l i t e r a t e  in  f a i l i n g  t o  read over

a completed proposal  form should  be viewed w i t h i n  narrow

l i m i t s ,  as n e g l ig e n c e  can h a r d ly  be a f a c t o r  in  such cases,

s in c e  th e  i l l i t e r a t e  is  t r u l y  hand icapped.  The Supreme

C ourt  reco gn ised  t h i s  f a c t  when i t  observed:

The [ in s u r e d ]  i s  an i l l i t e r a t e  and some o f  th e  
e x p re s s io n s  used by S c r u t to n  L . J . ,  such as th e  
r e fe r e n c e  to  a l lo w in g  th e  agent  t o  in v e n t  th e  
answers, and s ig n in g  a document w i t h o u t  re a d in g  
i t ,  a re  no t  a p p l i c a b l e  w i t h o u t  q u a l i f i c a t i o n  t o  
e v ery  i l l i t e r a t e  p r o p o s e r . . . 55

P a r a d o x i c a l l y ,  th e  c o u r t  went on t o  ho ld  t h a t  " In  t h i s

in s ta n c e  th e  [ i n s u r e d ’ s] i l l i t e r a c y  is  no ground f o r  not

f o l l o w i n g  Newshol me * s case."56 In deed ,  G reer  L . J .  ( a t  pp.

3 8 1 - 3 8 2 ) ,  in  Newsholme, e x p la in e d  Bawden as t u r n i n g  on i t s

s p e c ia l  f a c t s ,  and one such s p e c ia l  f a c t  was th e  a s s u r e d ’ s

handicap which made him deserve  to  be p r o t e c t e d .

Th at  th e  d e c is io n  in  Bawden tu rn e d  p a r t l y  on the  

a c tu a l  a u t h o r i t y  o f  the  agent  concerned t o  n e g o t i a t e  

proposal  forms was a f f i r m e d  by Denning M .R . ,  in  Stone v.  

R e l ia n c e  Mutual In su ra n c e  A s s o c i a t i o n 57 where th e  a c tu a l  

a u t h o r i t y  o f  th e  insurance  in s p e c t o r  t o  n e g o t i a t e  p ro p o s a ls  

p re v en ted  him from being th e  agent  o f  th e  in s u re d  in  

c om ple t in g  th e  form. I n s t e a d ,  th e  a g e n t ’ s knowledge o f  the

54 Osunbor, "American I n t e r n a t i o n a l  In s u ra n c e  Co. L td .  v .
D ike :  Y e t  Another  P e n a l ty  f o r  I l l i t e r a c y " ,  ( 1 9 8 1 - 8 3 )  9 /1 3  
N . J . C . L .  9 1 ,9 6 .

55 At p. 93.

56 At p. 94.

57 [1 972] 1 L l o y d ’ s Rep. 469.
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t r u t h  was imputed t o  th e  i n s u r e r .  Both d e c is io n s  in  

Newsholme and Idugboe a p p e a r ,  however, t o  t r e a t  the  

a u t h o r i t y  o f  th e  agents  in  q u e s t io n  as i m m a t e r i a l ,  and 

appear  t o  la y  a b s o lu te  r u l e s  t h a t  i r r e s p e c t i v e  o f  

a u t h o r i t y ,  th e  insurance  agent  i s  a lways agent  o f  the  

in su re d  in  com ple t in g  proposal  f o r m s . 58

Perhaps, had the  Supreme C ourt  a d e q u a te ly  c o n s id e re d  

th e  a u t h o r i t y  o f  the  agen t  in  Id u g b o e , i t  m ight  have come 

t o  a d i f f e r e n t  c o n c lu s io n .  The c o u r t  found t h a t  th e  agent  

"was a commission agent  whose duty  was to  canvass f o r  

customers.  I t  was not h is  duty  to  i n v e s t i g a t e  f a c t s  in  the  

proposal  forms or  to  n e g o t i a t e  p r o p o s a l s . " 59 Y e t  th e  agent  

was a u t h o r i s e d ,  and d id  is s u e ,  a cover  note  presumably  

a f t e r  r e c e i v i n g  premiums. I t  should  be th e  case t h a t  an 

agent  w i t h  a u t h o r i t y  to  issue  a cover  note  was no t  a mere 

canvassing agent  and h is  a u t h o r i t y  t o  bind h is  company on 

i n t e r i m  c o n t r a c t s  w i l l  in c lu d e  doing a l l  a c ts  as are  

necessary  or  i n c i d e n t a l  f o r  b r in g in g  about in su ra n c e  

c o n t r a c t s ,  in c l u d i n g  c o m p le t in g  proposal  forms o r ,  a t  

l e a s t ,  a d v is in g  on how th e s e  should be c o m p le te d .60 In  t h i s  

r e s p e c t ,  Idugboe c l e a r l y  d i f f e r e d  from Newsho1 me where 

t h e r e  was no f i n d i n g  t h a t  th e  agent  in  th e  l a t t e r  case was

58 " I  do not  understand how in  r e c e i v i n g  th e  in f o r m a t i o n  as 
to  answers and in  w r i t i n g  those  answers, [ t h e  a g e n t ]  can be 
taken  to  be a n y th in g  e l s e  than  agent  o f  th e  person whose 
answers the y  a re  t o  b e . . . " .  Per S c r u t to n  L . J . ,  in  Newsholme 
a t  p . 364.

59 At  p. 92.

60 See T e d e s c h i , "Assureds M i s r e p r e s e n t a t i o n  and th e  
In su ra n c e  A g e n t ’ s Knowledge o f  th e  T r u t h " ,  [1 9 7 2 ]  I s r a e l  
L.R.  475 ,  p p . 4 8 2 -4 8 4 .
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a u th o ris e d  to  g ra n t cover notes o r  re c e iv e  premiums. 

S cru tto n  L .J .  concedes in  th e  case t h a t :  " I f  th e  person

having a u th o r i ty  to  bind th e  company by making a c o n tra c t  

in  f a c t  knows o f  th e  u n tru th  o f  th e  s tatem ents  and y e t  

ta kes  th e  premium, the  question  may be d i f f e r e n t . " 81 

However, th e  Supreme Court in  d is re g a rd  o f  t h is  d e c la re d :  

"we do not th in k  t h a t  anyth ing  tu rn s  on th e  f a c t  t h a t  [ th e  

agent] had a u th o r i ty  to  g iv e  cover n o te s ." 82

A more fundamental o b je c t io n  to  Idugboe a r is e s  from  

th e  f a c t s .  I f  p ro p e r ly  understood, i t  appears th e  agent  

h im s e lf  d id  not w r i t e  down th e  m a te r ia l  answers, but m erely  

d ic ta te d  to  and advised the  in s u re d ’ s c le r k  who d id  th e  

w r i t in g  t h a t  the  m a te r ia l  in fo rm a tio n  were i r r e le v a n t  and 

should not be d is c lo s e d . A cc o rd in g ly , th e  analogy w ith  

Newsholme should not have a r is e n .  R a th er , th e  a t t i t u d e  o f  

th e  c o u rt  should have been, (a )  whether th e  agent had, and 

acted w i th in  h is ,  a u th o r i ty  as agent o f  the  in s u r e r ,  in  

w aiv ing  d is c lo s u re  o f  m a te r ia l  f a c t s ,  and (b )  whether  

m a te r ia l  in fo rm a tio n  rece ive d  w h ile  a c t in g  f o r  the  in s u re r

should be imputed to  th e  l a t t e r .  A r is in g  from th e  a g e n t ’ s

a u th o r i ty  to  bind the  in s u re r  on in te r im  c o n tra c ts  and th e

p r in c ip le s  la i d  in Ayrey v . B r i t i s h  Legal & U n ited

P ro v id en t Assurance. 63 and Wing v . H arve y . 84 where agents

81 At p p .373-374 .

62 At p. 93. For a c r i t i c i s m  o f  th e  d c is io n ,  see O law oyin ,  
"Northern Assurance Company L im itd  v . Idugboe -  A P e n a lty  
f o r  I l l i t e r a c t y ? " ,  (1 973 ) 11

63 [1918] 1 K.B. 136.

64 (1854) 5 De G.M.&G. 265.
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were he ld  to  possess a u th o r i ty  to  waive m a te r ia l  

d is c lo s u re s  and breaches o f  c o n d it io n ,  th e  answer to  both 

questions should have been in  th e  a f f i r m a t i v e .

The next im portant case is  th e  High Court d e c is io n  in  

Qgbebor v . Union In s u ra n c e .65 The in su red , d es iro u s  o f  

in s u r in g  a new v e h ic le ,  signed a proposal form in  b lank  

le a v in g  th e  p a r t ic u la r s  to  be completed by an agent who 

recorded in  i t  f a ls e  in fo rm a tio n . On a c la im  f o r  an 

indem nity upon th e  p o l ic y  issued by th e  in s u re r  a f t e r  a 

cover note was issued by the  ag ent, th e  in s u re r  denied  

l i a b i l i t y  on account o f  n o n -d is c lo s u re  and 

m is re p re s e n ta t io n  o f  m a te r ia l  fa c ts  in  th e  proposal form . 

The insured argued t h a t  c o r re c t  fa c ts  were d is c lo s e d  to  th e  

agent, and t h a t  h is  knowledge should be imputed to  the  

in s u re r .  The in s u re r ,  r e ly in g  on Newsholme. subm itted t h a t  

in  f i l l i n g  th e  proposal form , th e  agent d id  so as agent o f  

the  insured on ly  and h is  knowledge o f  t r u e  fa c ts  could  not  

be imputed. I r i k e f e  J . ,  he ld  t h a t  where an insurance ag en t,  

a f t e r  the  proposer signs a form in  b lank , in s e r ts  in  i t  

f a ls e  statem ents w ith o u t the  p rop os er’ s knowledge, th e n ,  

even though th e  agent is  a c t in g  on b e h a lf  o f  th e  proposer  

in  f i l l i n g  in  the form, the  l a t t e r  is  not bound by th e  

f a ls e  statem ents and th e  in s u re r  w i l l  be estopped from  

r e ly in g  on them to  n u l l i f y  the  c o n tr a c t .

Though the  r e s u l t  in  Qgbebor seems f a i r ,  th e  r a t i o  is  

not easy to  fo l lo w .  Idugboe was not c i t e d  in  the  judgment,

65 [ 1 9 67 ]  3 A . L . R .  Comm. 166.
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but th e  le a r n e d  judge r e l y i n g  on Bi ggar and Newsholme h e ld ,  

on th e  one hand, t h a t  th e  agent  in  c o m p le t in g  th e  form  

s igned  in  b lank  d id  so as agen t  o f  th e  in su re d  and not  th e  

i n s u r e r  and, as such, th e  proposer  was bound by th e

m i s r e p r e s e n t a t io n s  c o n ta in e d  in  i t .  On th e  o t h e r  hand,  

r e l y i n g  on Bawden, he he ld  t h a t  knowledge o f  th e  t r u t h  

conveyed to  and a c q u ire d  by th e  agent  b e fo r e  c o m p le t in g  the  

form was imputed to  th e  i n s u r e r .

Perhaps,  a r e s o l u t i o n  o f  the  a p p a re n t  c o n f l i c t  would 

be found in  an a p p l i c a t i o n  o f  the  e s to p p e l  p r i n c i p l e 66 by 

th e  le a r n e d  ju d g e .  Inasmuch as th e  m i s r e p r e s e n t a t io n s  in  

th e  form by th e  agent  were those  o f  th e  p ro p o s er ,  th e

i n s u r e r  was estopped from r e l y i n g  on them to  a vo id  th e  

c o n t r a c t  because th e  i n s u r e r  could  no t  deny th e  a u t h o r i t y  

g iven  to  th e  agent  to  conclude i n t e r i m  c o n t r a c t s  o f  

in su ra nc e  on i t s  b e h a l f ,  i n c l u d i n g  o b t a i n i n g  o r  w a iv in g  

m a t e r i a l  i n f o r m a t io n  in  c o m p le t in g  proposal  forms to  a id  

him in  c a r r y i n g  ou t  t h i s  a u t h o r i t y .

F i n a l l y ,  the  t r i a l  judge in  Qgbebor was not  disposed

to  look f a v o u r a b ly  on th e  agent  because h is  conduct

appeared d is h o n e s t ,  and the  i n s u r e r  employing him should be 

r e s p o n s i b i l e  f o r  t h i s .  Accord ing to  th e  ju dge:

[ t h e  a g e n t ]  s t r i k e s  me as a t h o r o u g h ly  d is h o n e s t
and u n p r i n c i p l e d  i n d i v i d u a l  who would r e a d i l y

66 See g e n e r a l l y ,  M e rk in ,  " T r a n s f e r r e d  Agency in  th e  Law 
o f  In s u r a n c e " ,  (1 9 8 4 )  13 A nglo-Am er ican  L .R .  a t  p p . 4 5 - 4 6 ,  
where th e  w r i t e r  submits  t h a t  o n ly  those  in su re d s  w i t h  
a c t u a l  knowledge t h a t  an agen t  does no t  have a u t h o r i t y  to  
fo r e g o  i n f o r m a t io n  should be ba r red  from p l e a d in g  e s t o p p e l .  
See a ls o  Western A u s t r a l i a n  In s u ra n c e  Co. L td .  v .  Dayton  
(1 9 2 4 )  35 C .L .R .  355; B la n c h e t t e  v .  C . I . S .  L td .  (1 9 7 3 )  36 
D .L .R .  (3 d )  561.

1 55



a l l o w  h i m s e l f  t o  be used t o  a c h ie v e  a f r a u d u l e n t  
end, p ro v id ed  he stood t o  ga in  from such f r a u d .
H is  answers under c r o s s - e x a m in a t io n  dem onstra te  
q u i t e  c o n v in c in g l y  t h a t  he and t r u t h  had never  
been in  a s s o c i a t i o n . 67

Most r e c e n t l y ,  f o r  which p a r t y  a canvass ing  agent  a c ts  

in  c o m p le t in g  proposal  forms came up f o r  r e s o l u t i o n  in  

American I n t e r n a t i o n a l  In s u ra n c e  Co. v .  Pi k e . 68 The 

i n s u r e d ,  an i l l i t e r a t e  who could  n e i t h e r  read nor w r i t e  but  

cou ld  append h is  s i g n a t u r e ,  sought in s u ra n c e  cover  f o r  

g o o d s - i n - t r a n s i t  in  h is  t r a n s p o r t  bu s iness .  A canvass ing  

a g e n t  e x p r e s s ly  r e q u i r e d  by th e  i n s u r e r  t o  f i l l  in  proposal  

forms f o r  p r o s p e c t iv e  customers completed th e  form w i th  

i n f o r m a t i o n  s u p p l ie d  by th e  in s u r e d .  Due t o  a

m is u n d e r s ta n d in g ,  th e  agent  recorded 'No* t o  th e  q u e s t io n ;  

'A re  you a t  p r e s e n t  in su re d  or  have you e v e r  proposed f o r  

in s u ra n c e  in  re s p e c t  o f  any g o o d s - i n - t r a n s i t  r i s k s ? ’ , 

a l th o u g h  th e  in su re d  p r e v i o u s l y  had a g o o d s - i n - t r a n s i t  

p o l i c y  w i t h  a d i f f e r e n t  i n s u r e r .  The s igned proposal  

c o n ta in e d  a ' b a s i s ’ c la u s e  w a r r a n t in g  th e  t r u t h  o f  

i n f o r m a t i o n  s u p p l ie d  (d is c u s s e d  in  C hapte r  5, i n f r a ) .  The 

i n s u r e r  pa id  on a loss  b u t ,  on d i s c o v e r in g  th e  f a l s i t y  o f  

the  answers,  sought t o  re co ve r  th e  sums pa id  on th e  ground 

t h a t  th e  p o l i c y  was v o id  f o r  n o n - d is c lo s u r e  o f  th e  p r e v io u s  

p o l i c y ,  m i s r e p r e s e n t a t i o n , and breach o f  w a r r a n t y .  I t  was 

argued t h a t  n o tw i t h s t a n d i n g  express  i n s t r u c t i o n s  g ive n  t o  

the  a g e n t  to  complete  proposal  form s,  he had done so as 

agent  o f  th e  in s u re d ,  and knowledge o f  m a t e r i a l  f a c t s  cou ld

67 At  p. 1 73.

68 [1 9 7 8 ]  N .C .L .R .  402.
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not  be imputed t o  th e  i n s u r e r .  T h is  argument was upheld

f o l l o w i n g  Newsholme and Id u g b o e . However, s u b t l e

d i s t i n c t i o n s  a r i s i n g  from th e  case and judgment demand

c l o s e r  e x a m in a t io n .

I t  was th e  i n s u r e r ’ s p o l i c y ,  i r r e s p e c t i v e  o f

i l l i t e r a c y ,  and express  a u t h o r i t y  was g iven  t o  agents  to

com plete  proposal  fo rm s.  On th e  reason ing  t h a t  the

d e c is io n  o f  Denning M .R . ,  in  Stone,  tu rn e d  on th e  a u t h o r i t y

o f  th e  in s p e c to r  to  com plete  p r o p o s a l s , 69 and t h a t  o f  W r ig h t

J . ,  in  Bi g g a r , tu rn e d  on th e  lack  o f  a u t h o r i t y ,  th e  h o ld in g

in Pi ke should  have been in  fa v o u r  o f  th e  in s u re d  w i t h o u t

th e  n e c e s s i t y  o f  f o l l o w i n g  th e  a b s o lu te  r u l e s  l a i d  down in

Newsholme and Id u g b o e . S ince  th e  agent  had a c tu a l

a u t h o r i t y  to  complete  th e  form , he d id  so as agent  o f  the

i n s u r e r  who should have been estopped from denying t h a t

a u t h o r i t y  and made to  bear  r e s p o n s i b i l i t y  f o r  th e

i n a c c u r a t e  s t a te m e n ts .  I n s t e a d ,  Agoro J . ,  h e ld :

. . . t h e  [ i n s u r e r s ]  compel led  t h e i r  agents  to  f i l l  
in  a proposal  form f o r  any p r o s p e c t iv e  assu red .
Be t h a t  as i t  may, t h e r e  can be no doubt from the  
a u t h o r i t i e s  t h a t  when [ t h e  a g e n t ]  f i l l e d  in  th e  
proposal  form he was th e r e b y  a c t i n g  as th e  agent  
o f  the  [ in s u r e d ]  and not  as agent  o f  the  
[ i n s u r e r s ] 70

Perhaps had the  judge c o n s id e re d  th e  express  wording

69 See C o c k e r e l l  & Shaw, In s u ra n c e  B rok ing  and Agency,
( 1 979 ) p . 72, where i t  is  s u b m it te d  t h a t  no man on the  s t r e e t  
could understand Stone,  had th e  d e c is io n  been o t h e r w i s e .  
Denning M .R . ,  in  S tone,  had s i m i l a r l y  approved th e  e a r l i e r  
d e c is io n  in  Bawden as t u r n i n g  on th e  a c t u a l  a u t h o r i t y  o f  the  
agent  in  t h a t  case .  See M e rk in ,  o p . c i t . , p . 41.

70 At p . 412.  C f . Deaves v. CML F i r e  & Gen. I n s .  ( 1 9 7 8 )  23 
A .L .R .  539,  where the  a p p a re n t  a u t h o r i t y  o f  the  a ge n t  to  
r e c e iv e  i n f o r m a t i o n ,  and no t  a u t h o r i t y  t o  complete  proposal  
forms,  was he ld  t o  be th e  d e te r m in in g  f a c t o r .
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o f  th e  proposal  form, he might have been a b le  t o  ho ld  t h a t

th e  a u t h o r i t y  o f  th e  agent  to  complete  th e  form and r e c e iv e

in f o r m a t io n  on th e  i n s u r e r ’ s b e h a l f  was l i m i t e d .  The

m a t e r i a l  p a r t  o f  the  s igned proposal  reads:

. . . I  agree  t h a t . . . t h e  answers above g iv e n ,  and 
not  any e x t ra n e o u s  knowledge or  i n f o r m a t io n  
possessed by th e  company, s h a l l  be th e  b a s is  o f  
th e  c o n t r a c t  between me and th e  company.

In  M’ Mi 11 an v. A c c id e n t  In s u ra n c e  C o .71 i t  was he ld

t h a t  a c la u s e  in  th e  p o l i c y  p r o v id in g  t h a t  th e  i n s u r e r

s h a l l  no t  be l i a b l e  in  r e s p e c t  o f  any knowledge o f ,  or

n o t i c e  t o ,  an agent  which s h a l l  not  have been communicated

to  and acknowledged in  w r i t i n g  by i t ,  o p e ra te d  to  l i m i t  the

a u t h o r i t y  o f  the  agent  t o  o b t a i n  d i s c l o s u r e  o f  m a t e r i a l

f a c t s .  Inasmuch as the  above c la u s e  in  Pi ke m igh t  have had

t h i s  e f f e c t ,  i t  d id  not  s t i p u l a t e  t h a t  th e  agent  was agent

o f  th e  proposer  in  c o m p le t in g  th e  form and th e  r e l i a n c e  on

Newsholme and Idugboe in  th e  presence o f  a c t u a l  a u t h o r i t y

appears ,  w i th  r e s p e c t ,  e r ro n e o u s .

A p a r t  from c la u s e s  l i m i t i n g  the  a u t h o r i t y  o f  agents  to

a ccept  d i s c l o s u r e  o f  m a t e r i a l  f a c t s ,  N i g e r i a n  i n s u r e r s  f a r

from s a t i s f i e d  w i th  the  f a v o u r a b le  s t a t e  o f  th e  law as l a i d

in  Id u g b o e , i n s e r t  express  c la u s e s  in  proposal  forms

t r a n s f e r r i n g  the  agency o f  canvassers  t o  th e  in s u re d  who

must bear th e  r i s k  f o r  t h e i r  m isconduct.  T h is  is  done in  a

b id  t o  d is p e l  r e s i d u a r y  doubts t h a t  agents  employed by

i n s u r e r s  remain t h e i r ’ s w h i le  c o m p le t in g  proposal  fo rm s.  I t

i s  common t o  f i n d  th e  f o l l o w i n g  d e c l a r a t i o n  in  proposal

71 1907 S.C.  484.  See a ls o  Levy v .  S c o t t i s h  E m plo yer ’ s
In s .  Co. ( 1 9 0 1 )  17 T . L . R .  229.
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forms used in  th e  m arket :

I /W e  f u r t h e r  agree  t h a t  i f  t h i s  proposal  in  any 
p a r t i c u l a r  i s  f i l l e d  in  by a n o th e r  person,  such 
person s h a l l  be deemed t o  be my/our agent  and not  
th e  agent  o f  th e  company.

In  so f a r  as th e  above p r o v i s i o n  i s  d i f f e r e n t  from t h a t  in

Pi k e . and th e  l a t t e r  d id  not  r e c e iv e  c o n s i d e r a t i o n  in  the

case ,  i t  i s  u n c e r t a i n  what th e  a t t i t u d e  o f  judges  i s  to

them, though th e y  have r e c e iv e d  j u d i c i a l  b le s s in g  in

Engl a n d . 72

In  Sal ami v .  Guinea In s u ra n c e  ( s u p r a ) ,  Akpata  J . ,  had 

s im p ly  d is r e g a r d e d  a c la u s e  in  th e  proposal  form r e c i t i n g  

t h a t  no l i a b i l i t y  i s  un dertaken  u n t i l  th e  proposal  i s  

accepted  and th e  premium is  re c e iv e d  by th e  i n s u r e r  when, 

in  r e a l i t y ,  th e  b ro k e r  is s u in g  a cover  note  and r e c e i v i n g  

premiums was e x p r e s s ly  a u t h o r is e d  to  conclude i n t e r i m  

c o n t r a c t s  and a c ted  w i t h i n  h is  o s t e n s i b l e  a u t h o r i t y  as 

agent  o f  th e  i n s u r e r .  Though th e  p o i n t  i s  now p u r e ly  

academic in  v iew o f  th e  In s u ra n c e  ( S p e c ia l  P r o v i s i o n s )  

Decree 1988 d iscussed below, i t  i s  c o n t r a d i c t o r y  f o r  

in s u r e r s  to  mandate and arm agents  w i t h  a c tu a l  a u t h o r i t y  to  

complete  proposal  forms and in  th e  same b r e a th  negate  the  

a u t h o r i t y  by express  t r a n s f e r  c l a u s e s . 73 An u n w i l l in g n e s s  

of  E n g l is h  c o u r ts  t o  a l lo w  t h i s  is  d i s c e r n i b l e  from the  

r h e t o r  i c o f  Megaw L . J . , ( a t  p . 47 7 ) in  Stone (s u p r a )  , where

72 Facer  v. V e h i c l e  & Genera l  I n s .  Co. L td .  [1 9 5 6 ]  1 
L I o y d ’ s Rep. 113.

73 M e rk in ,  o p . c i t . , p . 50 -  " T r a n s f e r r e d  agency c la u s e s  
a re  unashamedly in te n d e d  t o  p r o t e c t  i n s u r e r s  from th e  
consequences o f  doing business  th rough agents  p a id  by 
commission ( i n  p a r t  a t  l e a s t )  and not  f u l l y  t r a i n e d  in  
i nsurance 1 aw” .
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th e  C our t  o f  Appeal re fu s e d  to  a l l o w  r e l i a n c e  on such a

c l a u s e .

N o tw i th s ta n d in g  th e  above and o t h e r  c r i t i c i s m s 74 o f

D ik e ,  however, th e  approach taken  by th e  ju d g e ,  i f  no t  th e  

r e s u l t ,  i s  commendable f o r  two reasons.

F i r s t l y ,  th e  t r i a l  judge  found from th e  f a c t s  t h a t  th e  

answers s u p p l ie d  and recorded in  th e  proposal  were those  o f

th e  in su re d  and th e  agent  had no t  " in v e n te d "  them. The

wrong in f o r m a t io n  was s u p p l ie d  on a m is u n d ers ta n d in g  o f  th e  

q u e s t io n  asked by th e  a g e n t ,  and t h e r e  had been no 

f r a u d u l e n t  i n t e n t  on th e  p a r t  o f  the  p ro p o s er .  T h e r e f o r e ,  

even i f  h is  Lordsh ip  was prepared  t o ,  t h e r e  was no 

d i s c l o s u r e  o f  th e  t r u t h  which cou ld  be imputed to  th e  

i n s u r e r .

Secondly ,  u n l i k e  th e  Supreme C our t  in  Id u g b o e , Agoro 

J . ,  ( a t  p . 413)  recogn ised  t h a t  in  a p p r o p r i a t e  cases r e l i e f  

ought to  be g ra n te d  i l l i t e r a t e  persons s ig n in g  l e g a l  

documents w i t h o u t  un d e rs ta n d in g  t h e i r  p u r p o r t ,  and t h a t  th e  

Newsholme p r i n c i p l e  should  not  be a u t o m a t i c a l l y  a p p l i e d  t o  

them. However, the  f a i l u r e  o f  th e  i l l i t e r a t e  p roposer  to  

a c t  " re s p o n s ib ly  and c a r e f u l l y "  a c co rd in g  to  Lord 

W i l b e r f o r c e  in Saunders v. A n g l ia  B u i l d i n g  S o c i e t y , 75 

p rec luded  r e l i e f .  Agoro J . ,  he ld  ( a t  pp. 4 1 3 - 4 1 4 )  t h a t :

. . . t h e  [ in s u r e d ]  was n e g l i g e n t  in  s ig n in g  the

74 See Osunbor, "American I n t e r n a t i o n a l  In s u ra n c e  Co. L td .  
v. D ike :  Y e t  Another  P e n a l ty  f o r  I l l i t e r a c y " ,  ( 1 9 8 1 - 8 3 ) 9 / 1 3  
N . J . C . L .  91, where th e  w r i t e r  in  r e f e r e n c e  t o  Id u g b o e , 
op ines  t h a t  th e  e f f e c t  o f  the  d e c is io n s  is  t o  p e n a l i s e  
i 11 i t e r a t e s .

75 On appeal from Gal 1 ie  v .  Lee [1 9 7 1 ]  A .C.  1004 a t  1027.
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form w i t h o u t  r e q u e s t in g  [ t h e  a g e n t ]  t o  read the  
answers to  him a f t e r  f i l l i n g  in  th e  form . The 
word " n e g l ig e n c e "  in  t h i s  c o n n e c t io n  has no 
s p e c i a l ,  t e c h n i c a l  meaning.  I t  o n ly  means
c a r e l  e s s n e s s . 76

The le a r n e d  judge  avo ided th e  a b s u r d i t y  o f  r e q u i r i n g  

an i l l i t e r a t e  t o  read over  a completed form by p l a c i n g  a 

p o s i t i v e  duty  on i l l i t e r a t e  in su re ds  t o  re q u e s t  agents  to  

read over  completed forms t o  them b e f o r e  s i g n i n g .  With  

r e s p e c t ,  t h i s  approach is  u n c o n v in c in g .  The i l l i t e r a t e ,  

l i k e  any o t h e r  p ro p o s er ,  should be e n t i t l e d  to  r e l y  on the

a g e n t ’ s e x p e r t i s e  when c o m p le t in g  proposal  form s,  an a c t

d e s c r ib e d  as a " t r y i n g  e x p e r i e n c e " . 77 Accord ing  t o  Lord 

Denning M.R. in  Stone,  an agen t  c o m p le t in g  a proposal  form  

w i t h o u t  ask ing  q u e s t io n s  i m p l i e d l y  r e p r e s e n ts  t o  the  

proposer  t h a t  he has done so a c c u r a t e l y  and th e  in s u re d  

could s a f e l y  s ign  i t .  I f  t h i s  t u r n s  o u t  to  be a 

m i s r e p r e s e n t a t i o n , th e  i n s u r e r  i s  estopped from denying  

t h a t  th e  form was c o r r e c t l y  f i l l e d  i n . 78

One could  c o n t r a s t  Pi ke w i th  Zabi an v .  New I n d i a

Assurance Co. L t d . . 79 where the  Supreme C our t  o f  S i e r r a  

Leone he ld  t h a t  where a proposer  is  b l i n d  or  i l l i t e r a t e  to  

the  knowledge o f  th e  i n s u r e r ’ s agent  who com pletes  a 

proposal  form on th e  ba s is  o f  in f o r m a t io n  s u p p l ie d ,  t h e r e  

is  an im p l ie d  re q u e s t  by th e  proposer  t h a t  th e  agent  w i l l

76 At p p . 4 1 3 -4 1 4 .

77 Hodgin, o p . c i  t . . p . 34.

78 [1 9 7 2 ]  1 L l o y d ’ s Rep. a t  p . 475.

Case
79 [1 9 6 4 ]  1 A .L . R .  Comm. 4 .  See a ls o  th e  G h a n ia n Ao f
Guardian Royal Exchange v. Kod.io [ 1 9 7 4 ]  A .L . R .  Comm. 2.
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read over th e  form to  him, and th e  a g e n t*6 f a i l u r e  to  read  

i t  debars th e  in s u re r  from r e ly in g  on any n o n -d is c lo s u re  or  

m is re p re s e n ta t io n s  in  th e  p ro p os a l.

4 .3  P ro te c t io n  f o r  I l l i t e r a t e  Proposers under the  

I l l i t e r a t e s  P ro te c t io n  Act 1958

W hile  w r i te r s  and commentators a l i k e  agree t h a t

c u rre n t  p r in c ip le s  regard ing  who bears th e  burden f o r  the

ac ts  o f  insurance agents in  com pleting proposal forms

c re a te s  an unnecessary d is p a r i t y  in  the  c o n tra c t in g

p o s it io n s  o f  insureds and in s u r e r s ,80 most a re  unanimous

th a t  hardest h i t  by these p r in c ip le s  are  i l l i t e r a t e

proposers who deserve s p e c ia l  p r o te c t io n .  Contemporary

Nigerian thoughts are best expressed in the following remarks:
In  a la r g e ly  i l l i t e r a t e  s o c ie ty ,  as N ig e r ia  in  
which th e re  is  d i r e  need to  nu ture  and encourage  
a c u l tu r e  o f in suran ce , th e  a p p l ic a t io n  o f  a 
degree o f  p roposer’ s care evolved by and 
a p p l ic a b le  to  such h ig h ly  in d u s t r ia l is e d  
s o c ie t ie s  as th e  U n ited  S ta te s  and th e  U nited  
Kingdom w i l l  do no good to  the  growth o f  the  
insurance in d u s t r y .81

The main reason why a d i f f e r e n t  approach by the  
N ig e r ia n  Courts is  advocated here is  t h a t  th e re  
is  a high degree o f  i l l i t e r a c y  in  the  c o u n try .
The law d is t in g u is h e s  care lessness  or neg ligence  
on the  one hand and genuine in c a p a c ity  on the  
o th e r  h a n d . . .  I l l i t e r a c y  is  no less  a handicap  
and ought to  be taken in to  c o n s id e ra t io n  when the  
question  o f  in d iv id u a l  r e s p o n s ib i l i t y  o f  a p a r ty  
to  a c o n tra c t  o f  insurance is  in  iss u e .

80 See Timmins, "M is re p re s e n ta t io n s  in  Insurance Proposal 
Forms Completed by Agents", [1974] V i e t .  U n i. o f  W e ll in g to n  
L.R . 217; Merkin o p . c i t . : T e d e s c h i , o p . c i t . : Hodgin, op. 
c i t . . p p .3 4 -4 2 .

81 Osunbor, (1 9 8 1 -8 3 )  9 /1 3  N . J . C . L .  a t  p . 95.
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[ . . . ]  I l l i t e r a t e  proposers  a r e  s i t t i n g  ducks f o r  
f r a u d u l e n t  a g e n ts .  They t h e r e f o r e ,  deserve  th e  
p r o t e c t i o n  o f  th e  l a w . 82 (Emphasis added)

Some w r i t e r s  conclude t h a t  the  p r o t e c t i o n  which

i l l i t e r a t e  proposers  need w i l l  be found in  a p p ly in g  th e

I l l i t e r a t e s  P r o t e c t i o n  Act  o f  1958 t o  in su ra n c e

a r r a n g e m e n ts .83 I t  i s  thus  p e r t i n e n t  t o  examine the

p r o v is i o n s  o f  th e  A c t ,  w i t h  a v iew t o  d e te r m in in g  i f  the

Act  can by i t s e l f  o f f e r  th e  p r o t e c t i o n  sought .  I t  should

be observed from th e  on se t  t h a t  in  no r e p o r te d  case

i n v o l v i n g  in su ra nc e  agents  has th e  Act  been invoked .

I t  i s  p ro v id e d  in  s e c t i o n  3 t h a t :

Any person who s h a l l  w r i t e  any l e t t e r  o r  document 
a t  the  r e q u e s t ,  on b e h a l f ,  o r  in  th e  name o f  any 
i l l i t e r a t e  person s h a l l  a ls o  w r i t e  on such l e t t e r  
or  o t h e r  document h is  own name as th e  w r i t e r  
t h e r e o f  and h is  address;  and h i s  so doing s h a l l  
be e q u i v a l e n t  to  a s t a t e m e n t : -
( a )  t h a t  he was i n s t r u c t e d  t o  w r i t e  such l e t t e r  
or  document by th e  person f o r  whom i t  p u r p o r ts  t o  
have been w r i t t e n  and t h a t  th e  l e t t e r  o r  document  
f u l l y  and c o r r e c t l y  r e p r e s e n ts  h i s  i n s t r u c t i o n s ;  
and
(b )  i f  th e  l e t t e r  o r  document p u rp o r ts  t o  be 
s igned w i t h  th e  s i g n a t u r e  o r  mark o f  the  
i l l i t e r a t e  person,  t h a t  p r i o r  t o  i t s  be ing  so 
signed i t  was read ov e r  and e x p la in e d  t o  th e  
i l l i t e r a t e  person,  and t h a t  th e  s i g n a t u r e  or  mark 
was made by such person.  (Emphasis added)

S e c t io n  4 p r e s c r ib e s  a f i n e  o f  N100 or  s i x  months

imprisonment f o r  f a i l u r e  to  comply w i th  th e  p r o v i s i o n s .

The Supreme C our t  in  P . Z . & Co. v .  Gusau & Kantoma , 84

he ld  t h a t  th e  I l l i t e r a t e s  P r o t e c t i o n  Act  "was designed to

82 Agomo, "The Role  o f  Agents in  In s u ra n c e  C o n t r a c t s :  Case 
f o r  a D i f f e r e n t  Approach in  N i g e r i a " ,  Unpubl ished p a p e r ,  
p p . 1 8 -1 9 .

83 I b i d . , a t  p p . 1 9 -2 1 ;  O law oy in ,  ( 1 9 7 3 )  N . B .J .  81 .

84 [1 9 62 ]  1 A l l  N .L .R .  242 a t  246.
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p r o t e c t  i l l i t e r a t e s  from being taken  advantage o f  by being

made t o  s ign  o r  acknowledge a w r i t i n g  or  document which

does not  bear ou t  t h e i r  r e a l  i n t e n t i o n . "

A p p ly in g  th e  p r o t e c t i o n  g iven  by th e  Act  t o  in su ra nc e

c o n t r a c t s ,  i t s  o n ly  r e a l  u t i l i t y  would come in  s i t u a t i o n s

where proposal  forms a re  f i l l e d  in  f o r  and on b e h a l f  o f

i l l i t e r a t e  persons by in su ra n c e  a g e n ts .  In  such cases ,  the

Act r e q u i r e s  t h a t  th e  c o n te n ts  o f  th e  form r e p r e s e n t  the

t r u e  i n t e n t i o n s  o f  the  p ro p o s er ,  and a re  read over  and

e x p la in e d  b e fo re  being s igned by i l l i t e r a t e  p ro p o s ers .

A p a r t  from the  p e n a l t i e s  p rov id ed  in  s e c t i o n  4 ,  the

r e a l  consequences o f  a f a i l u r e  t o  comply w i t h  the

p r o v is i o n s  o f  th e  Act  have come in  th e  a t t i t u d e  o f  the

c o u r ts  towards e n f o r c in g  w r i t t e n  agreements made in  i t s

v i o l a t i o n .  A l though not  d e c l a r i n g  th e  agreements v o id ,  the

c o u r ts  have he ld  t h a t  th e y  a re  not  e n f o r c e a b le  a t  the

in s ta n c e  o f  th e  ' W r i t e r ’ . T h is  was th e  h o ld in g  o f  the

Supreme C ourt  in  D.i ukpan v .  Orovuyovbe, 85 approv in g  the

d ictum o f  Smith J . ,  in  U . A . C . v . Edems & A/i ay i , 86 t h a t :

The o b j e c t  o f  th e  Ord inance is  to  p r o t e c t  an 
i l l i t e r a t e  person from p o s s ib le  f r a u d .  S t r i c t  
compliance t h e r e w i t h  is  o b l i g a t o r y  as regard s  
the  w r i t e r  o f  th e  document. I f  th e  document  
c r e a t e s  le g a l  r i g h t s  and th e  w r i t e r  b e n e f i t s  
t h e r e u n d e r ,  those  b e n e f i t s  a re  o n ly  e n f o r c e a b l e  
by th e  w r i t e r  o f  th e  document i f  he com plies  
s t r i c t l y  w i t h  th e  p r o v is i o n s  o f  th e  O rd ina nc e .  
(Emphasis added) .

Needless to  say, proposal  forms c r e a t e  le g a l  r i g h t s  

between the  in su re d  and th e  i n s u r e r  e s p e c i a l l y  by v i r t u e  o f

85 [1 9 6 7 ]  N .M .L .R .  287 a t  291.

86 [1 9 5 8 ]  N .R .N .L . R .  33 a t  p .3 4 .
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th e  ' b a s i s ’ c la u s e  which an in s u r e r  would want t o  b e n e f i t  

f rom . However, i t  i s  u n l i k e l y  in  p r a c t i c e  t h a t  th e  in s u r e r  

would be th e  ' w r i t e r ’ o f  th e  proposal  form under th e  A c t ,  

so as to  p r e v e n t  i t  from t a k i n g  advantage o f  i t s  l e g a l  

r i g h t s  i f  done in  breach o f  th e  p r o v i s i o n s .  The s i t u a t i o n  

r e g u l a r l y  a r i s i n g  in  p r a c t i c e  is  one whereby th e  w r i t e r  is  

th e  in su ra n c e  a g e n t ,  e . g . ,  a canvass ing  agent  who completes  

a proposal  on b e h a l f  o f  an i l l i t e r a t e  in  breach o f  the  

p r o v is i o n s  o f  th e  A c t .

Going by e s t a b l i s h e d  agency p r i n c i p l e s ,  i f  th e  a c t  o f  

an agent  w i t h i n  th e  scope o f  h is  a u t h o r i t y  i s  th e  a c t  o f  

h is  p r i n c i p a l ,  then  th e  a c t  o f  a canvass ing  agent  in  

c o m p le t in g  a proposal  form as th e  ' w r i t e r ’ , must be th e  a c t  

o f  th e  i n s u r e r .  T h e r e f o r e ,  any f a i l u r e  t o  comply w i th  the  

Act ( e . g .  in  re a d in g  over  th e  c o n te n ts  o f  th e  proposal  form  

to  th e  i l l i t e r a t e  proposer  or  re c o rd in g  a c c u r a t e l y  h is  

answers) would a t t r a c t  th e  consequences propounded by the  

c o u r ts  above and debar the  in s u r e r  from e n f o r c i n g  any le g a l  

r i g h t s  a r i s i n g  such as r e l y i n g  on th e  proposal  form and 

m is s ta te m e n ts  c o n ta in e d  in  i t  t o  a v o id  l i a b i l i t y .  The 

o p p o s i te ,  however, i s  the  case in  in su ra nc e  law where, as 

shown, the  in su ra nc e  agent  is  he ld  th e  agen t  o f  the  

proposer  and not  o f  the  i n s u r e r  in  c o m p le t in g  proposal  

forms. A p a r t  from o t h e r  s p e c i f i c  problems a r i s i n g  from the  

a p p l i c a t i o n  o f  th e  Act  ( e . g .  th e  meaning o f  " i l l i t e r a t e " ,  

" w r i t e r "  and the  consequences o f  n o n - c o m p l i a n c e ) ,87 i t  is

87 The Act has amassed a s i z e a b l e  body o f  j u d i c i a l  
pronouncements on th e s e  is s u e s ,  but  an e x a m in a t io n  is  
o u ts id e  th e  scope o f  t h i s  work. Good r e f e r e n c e  sources
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s u b m it te d  t h a t  t h i s  i s  th e  g r e a t e s t  drawback in  i t s  

a p p l i c a t i o n  to  agents  in  c o m p le t in g  proposal  forms and may 

a ccount  f o r  why law yers  have no t  sought to  invoke i t  in  

t h i s  r e s p e c t  d e s p i t e  i t s  a p p l i c a t i o n  in  a lm ost  e v e ry  o t h e r  

c o n t r a c t . 88

One can s a f e l y  conclude t h a t ,  as th e  law s ta n d s ,  th e  

I l l i t e r a t e s  P r o t e c t i o n  Act  o f f e r s  no r e a l  p r o t e c t i o n  t o  

i l l i t e r a t e  persons when proposal  forms a re  completed by 

in s u ra n c e  a g e n ts .  The proposer  i s  no t  p r o t e c t e d  from th e  

a b i l i t y  o f  th e  in s u r e r  to  e n fo r c e  le g a l  r i g h t s  a r i s i n g  from  

th e  fo rm ,  s in c e  the  ' w r i t e r ’ ( i . e .  th e  canvass ing  a g e n t )  i s  

h is  a g e n t .  The o n ly  p e n a l t y  s u f f e r e d  by an agent  a c t i n g  in  

breach is  th e  f i n e  o r  imprisonment imposed in  s e c t i o n  4 .  

I t  i s  u n l i k e l y  t h a t  an in su re d  would p r e f e r  an agent  pay ing  

a f i n e  or  s e rv in g  a p r is o n  term t o  hav ing  h is  p o l i c y  

r e p u d i a t e d  f o r  i n c o r r e c t  answers due to  th e  a g e n t ’ s f a u l t .

4 . 4  Reform Methods

In  most j u r i s d i c t i o n s  where c o u r ts  have he ld  in s u ra n c e

a r e ;  Nwogugu, "An E xam inat ion  o f  th e  P o s i t i o n  o f  
I l l i t e r a t e s  in  N i g e r i a n  Law", [1 9 68 ]  12 J . A . L .  32; S a g a y , 
"The I l l i t e r a t e  and C o n t r a c tu a l  O b l i g a t i o n s  in  
N i g e r i a " , ( 1 9 8 4 )  1&2 J . P . P . L .  17; Adeyemo, " J u d i c i a l  
I n t e r p r e t a t i o n  o f  I l l i t e r a c y  P r o t e c t i o n  Law", ( 1 9 7 6 )  13
N . B . J .  37.

88 P . Z . v .  Gusau & Kantoma, supra;  U . A . C . v . Edems & A.iayi , 
supra  (g u a r a n te e  c o n t r a c t s ) ;  Igbadune v .  Bentworth  F inance  
L t d . [ 1 9 6 5 - 6 6 ]  M .W .N .L .R .  122 ( h i r e  purchase c o n t r a c t ) ;
D.iukpan v. Orovuyovbe, s upra ,  ( c o n t r a c t  f o r  th e  t r a n s f e r  o f  
an i n t e r e s t  in  l a n d ) ;  Osefo v .  Nwani a [1 9 7 1 ]  1 A .L . R .  Comm. 
421 .  ( s im p le  d e b t ) .
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agents  in  th e  e x e c u t io n  o f  t h e i r  i n s t r u c t i o n s  as agents  o f  

th e  i n s u r e r ,  p o l i c y  reasons and p u b l i c  i n t e r e s t  have 

l a r g e l y  accounted f o r  t h i s .  Such p o l i c y  c o n s i d e r a t i o n s

have proceeded on th e  b a s is  t h a t  i t  would be u n f a i r  to  

a l lo w  a p a r t y  who has c lo th e d  i t s  agent  w i t h  a u t h o r i t y  to

s ubs e que n t ly  deny t h a t  a u t h o r i t y  when t h i r d  p a r t i e s  have

a c ted  on th e  r e p r e s e n t a t i o n  s in c e  an in su re d  cannot  be 

expected  to  know th e  l i m i t s  o f  an a g e n t ’ s a u t h o r i t y . 89

Secondly ,  t h a t  in s u r e r s  must bear  r e s p o n s i b i l i t y  f o r  th e  

shortcom ings in  the  way the y  choose to  do b u s i n e s s . 90 

F i n a l l y ,  in  a c o u n try  w i t h  a high in c id e n c e  o f  i l l i t e r a c y ,  

p u b l i c  p o l i c y  demands t h a t  th e  Newsholme p r i n c i p l e  be 

di s p l a c e d .

The above p o l i c y  c o n s id e r a t io n s  a re  e x e m p l i f i e d  by the

Ghanian case o f  H i . ia z i  v .  New I n d i a  In s u ra n c e  C o . , 91 where

the  t r i a l  judge  concluded ( a t  pp. 2 3 - 2 4 )  thus :

In  a c o u n t ry  such as Ghana, in  which the  
overwhelming m a j o r i t y  o f  i t s  c i t i z e n s  a re  
i 1 1 i t e r a t e . . . i t  does seem to  me to  be wrong to  
ac ce pt  th e  p r i n c i p l e  t h a t  n o rm a l ly  an in su ra nc e  
agent  must be regarded as n o th in g  more than an 
amanuensis o f  a would be customer and, t h e r e f o r e  
th e  l a t t e r ’ s agent  f o r  a l l  purposes connected  
w i th  co m p le t in g  a proposal  f o r m . . .
I f  an in su ra nc e  company does business  th rough the  
canvassihg  a c t i v i t i e s  o f  an agent  employed by i t ,

89 Rapides Club v. American Union I n s .  Co. 35 F .2 d .  253
( 1 9 2 9 ) ;  S c o t t  v .  C o n t in e n t a l  Ass. Co. 150 N .E .  2d 38 ( 1 9 5 8 )  
( U . S . A . ) ;  Stone v. R e l i  ance Mutual [1 9 7 2 ]  1 L l o y d ’ s Rep.
469.  ( U . K . ) ;  B la c k le y  v. N a t io n a l  Mutual L i f e  Assoc. L td .  
[1 9 72 ]  N . Z . L . R .  1038.  (New Z e a la n d ) .

90 Jones v .  John Hancock Mut. L i f e  I n s .  C o . , 289 F. Supp. 
930 ( 1 9 6 8 ) ;  Deaves v. CML F i r e  & Genera l  I n s .  Co. ( 1 9 7 8 )  23 
A .L .R .  539; Western A u s t r a l i a n  I n s .  Co. v .  Dayton (1 9 2 4 )  35 
C .L .R .  355 ( A u s t r a l i a ) .

91 [1 9 6 9 ]  1 A .L .R .  Comm. 7.
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t h e r e  seems to  be no j u s t i f i c a t i o n  w h atever  in  
law or  in  common sense in  r e l i e v i n g  th e  company 
o f  th e  consequences o f  th e  w rongfu l  a c ts  o f  i t s  
own agent  to  which no one e l s e  has c o n t r i b u t e d . . .  
I t  i s  up to  in su ra n c e  companies t o  see t h a t  when 
d e a l i n g  w i th  i l l i t e r a t e  persons ,  th e  l a t t e r  a re  
p laced  in  a p o s i t i o n  to  a p p r e c i a t e  and unders tand  
th e  f u l l  im port  and s i g n i f i c a n c e  o f  the  
t r a n s a c t i  o n .

However, i t  would appear such p o l i c y  c o n s i d e r a t i o n s  have 

h a r d ly  found t h e i r  p la c e  in  th e  minds o f  th e  N i g e r i a n  

c o u r t s .

C o n f l i c t i n g  j u d i c i a l  o p in io n  in  common law 

j u r i s d i c t i o n s  i n d i c a t e s  t h a t  th e  problem is  beyond 

r e s o l u t i o n  by th e  c o u r t s .  The t r e n d  is  f o r  l e g i s l a t i o n  to  

s h i f t  r e s p o n s i b i l i t y  f o r  th e  a c ts  o f  agents  to  in s u r e r s  

where th e  f a i l u r e  o f  case law has rendered  th e  need more 

c o m p e l l in g .  Thus, s e c t i o n  10 o f  th e  New Zea land In s u ra n c e  

Law Reform Act 1977 p ro v id e s  t h a t :

( 1 ) .  A r e p r e s e n t a t i v e  o f  th e  in s u r e r  who a c ts  f o r  
th e  i n s u r e r  d u r in g  th e  n e g o t i a t i o n  o f  any 
c o n t r a c t  o f  in s u ra n c e ,  and so a c ts  w i t h i n  th e  
scope o f  h is  a c tu a l  o r  a p p a re n t  a u t h o r i t y ,  s h a l l  
be deemed as between th e  in su re d  and th e  in s u r e r  
and a t  a l l  t im es  d u r in g  th e  n e g o t i a t i o n s  u n t i l  
th e  c o n t r a c t  comes i n t o  b e in g ,  to  be th e  agent  o f  
th e  i n s u r e r .
( 2 ) .  An i n s u r e r  s h a l l  be deemed to  have n o t i c e  o f  
a l l  m a t te r s  m a t e r i a l  to  a c o n t r a c t  o f  in su ra nc e  
known to  a r e p r e s e n t a t  i ve o f  th e  in s u r e r  
concerned in  th e  n e g o t i a t i o n  o f  th e  c o n t r a c t  
b e fo re  th e  proposal  o f  the  in su re d  is  accepted  by 
the  i n s u r e r .

S e c t io n s  11 and 12 o f  th e  A u s t r a l i a n  In s u ra n c e  (Agents  and 

B ro ke rs )  Act 1984 c u m u l a t i v e l y  makes an i n s u r e r  r e s p o n s ib le  

f o r  th e  conduct o f  h i s  a ge nt  o r  employee in  c o n n e c t io n  w i th  

•any m a t te r  r e l a t i n g  to  in s u ra n c e  n o t w i t h s t a n d i n g  th e  agent  

or employee a c ted  o u t s i d e  h is  a u t h o r i t y ,  p ro v id e d  the
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in s u re d  o r  in t e n d in g  in s u re d  a c ted  in  good f a i t h .  In  th e

U n i te d  Kingdom, th e  Law Reform Committee in  1957 was o f

o p in io n  t h a t :

Any person who s o l i c i t s  or  n e g o t i a t e s  a c o n t r a c t  
o f  in s u ra n c e  should  be deemed, f o r  th e  purposes  
o f  th e  fo r m a t io n  o f  th e  c o n t r a c t ,  t o  be th e  agent  
o f  th e  i n s u r e r s . . . th e  knowledge o f  such person  
should be deemed to  be th e  knowledge o f  th e  
i n s u r e r . 92

T h is  p r o v i s i o n  i s  y e t  to  be implemented however.

The N ig e r ia n  Law Reform Commission, in  i t s  

d e l i b e r a t i o n s  on the  re v iew  o f  in s u ra n c e  laws,  conceded 

t h a t  " th e  s i t u a t i o n  where an agent  employed by an in su ra n c e  

company he lp s  a p o t e n t i a l  in su re d  to  f i l l  in  a proposal  

form is  regarded f o r  t h a t  purpose as th e  agent  o f  the  

in s u re d ,  i s  h i g h l y  u n s a t i s f a c t o r y  and has led  t o  harmful  

r e s u l t s " .  A recommendation was made f o r  l e g i s l a t i v e  

r e v e r s a l  o f  t h i s  r u l e  by re g a rd in g  in s u ra n c e  employees as 

agents  o f  th e  i n s u r e r  un less  t h e r e  is  c l e a r  e v id e n c e  t h a t  

th e  in su re d  had made him h i s  a g e n t . 93 The Commission op ined  

t h a t  t h i s  n e c e s s i t a t e d  amending th e  d e f i n i t i o n  o f  an 

in su ra nc e  agent  in s e c t i o n  62 o f  th e  Act  o f  1976 to  in c lu d e  

an "agent  who he lps  an a p p l i c a n t  t o  complete  an a p p l i c a t i o n  

or proposal  form f o r  in su ra n c e  un less  t h e r e  i s  w r i t t e n  

e v id e n c e  to  th e  c o n t r a r y " .

However, th e  In s u ra n c e  ( S p e c ia l  P r o v i s i o n s )  Decree

F i f t h  R e p o r t ,  C o n d i t io n s  and E x c ep t io n s  in  In s u ra n c e  
p o l i c i e s ,  ( 1 9 5 7 )  Cmnd. 62 ,  a t  p . 7. T h is  v iew was r e i t e r a t e d  
by th e  U.K. Government in  th e  document on th e  r e g u l a t i o n  o f  
i n t e r m e d i a r i e s , see In s u ra n c e  I n t e r m e d i a r i e s , ( 1 9 7 7 )  Cmnd. 
6715 a t  p a ra s .  1 4 -1 6 .

93 Law Reform J o u r n a l ,  N o .5 ( 1 9 8 6 ) ,  p a r a s . 1 -2  p . 178.
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1988 enacted  in  response t o  t h e  Commission’ s re fo rm  

p ro p o s a ls  r e f r a i n e d  from a d o p t in g  even th e  l i m i t e d  

recommendation.  The law makers chose in s te a d  t o  g iv e  

l e g i s l a t i v e  f o r c e  to  th e  r u l e  in  Newsholme and Idugboe by 

p r o v i d i n g ,  i n t e r  a l i a ,  in  s e c t i o n  1 o f  th e  Decree t h a t :

( 2 )  The proposal  form o r  o t h e r  a p p l i c a t i o n  form  
f o r  in su ra n c e  s h a l l  be p r i n t e d  in  e a s i l y  re a d a b le  
l e t t e r s ,  and s h a l l  s t a t e ,  as a note  in  a 
conspicuous p la c e  on th e  f r o n t  page, t h a t  "An 
agent  who a s s i s t s  an a p p l i c a n t  to  complete  an 
a p p l i c a t i o n  or  proposal  form f o r  in su ra n c e  s h a l l  
be deemed t o  have done so as the  agent  o f  the  
a p p l i  c a n t ."
( 3 )  A d i s c l o s u r e  o r  r e p r e s e n t a t i o n  made by the  
in s u re d  to  th e  in su ra n c e  agent  s h a l l  be deemed to  
be d i s c l o s u r e  or  r e p r e s e n t a t i o n  t o  th e  i n s u r e r ,  
p ro v id e d  th e  agent  is  a c t i n g  w i t h i n  h is  
a u t h o r i  t y .

S e c t io n  1 (2 )  i s  a d e p a r t u r e  from th e  Law Commission’ s 

views and comes as a s u r p r i s e  when th e  t r e n d  in  common law  

j u r i s d i c t i o n s  is  to  p la c e  r e s p o n s i b i l i t y  f o r  th e  a c ts  or  

om iss ions o f  a g e n ts ,  a t  l e a s t  in  th e  c o m p le t io n  o f  

p r o p o s a ls ,  f i r m l y  on in s u r e r s  employing them. The 

p r o v is i o n  serves  th e  dual purpose o f  g i v i n g  l e g i s l a t i v e  

approva l  to  th e  r u l e  in  Idugboe w i th  i t s  e f f e c t s ,  and 

express  t r a n s f e r  o f  agency c la u s e s  by making th e  l a t t e r  

c o m pulso ry .

Perhaps, th e  law makers were persuaded by th e  need to  

p la c e  the  duty  o f  d i s c l o s i n g  m a t e r i a l  f a c t s  a c c u r a t e l y  

p r i m a r i l y  on in su reds  i r r e s p e c t i v e  o f  whether  proposal  

forms a re  completed p e r s o n a l l y  o r  by a g e n ts .  A pparent  

j u s t i f i c a t i o n  f o r  th e  approach is  premised on th e  f a c t  t h a t  

in su reds  would ta k e  g r e a t e r  c a re  to  ensure  t h a t  

m is s ta te m e n ts  a re  unrecorded by agents  in  proposal  fo rm s,
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moreso t h a t  a r e s i d u a l  du ty  o f  d i s c l o s u r e  where proposal  

forms a re  used is  a b o l i s h e d . 94 W hi le  t h i s  i s  d e s i r a b l e ,  

s e c t i o n  1 ( 2 )  proceeds on th e  u n l i k e l y  assumption t h a t  

a p p l i c a n t s  w i l l  read and be aware o f  th e  l e g a l  consequences  

o f  th e  p r i n t e d  p r o v i s i o n s .  T h is  assumption i s  no t  borne  

o u t  by in su ra n c e  p r a c t i c e  and th e  r e a l i t y  o f  c a n v as s in g ,  

whereby i t  is  common f o r  in s u r e r s  to  compel agents  to  

com ple te  p ro p o s a ls  i r r e s p e c t i v e  o f  i l l i t e r a c y ,  as in  Pi k e . 

In  th e  absence o f  compuls ion,  some agents  would by 

them selves  i n s i s t  on co m p le t in g  form s.  In  such cases ,  no 

o p p o r t u n i t y  is  a f f o r d e d  th e  proposer  t o  read th e  proposal  

form b e fo r e  answers a re  in s e r t e d  by th e  a g e n t .

I t  i s  not  obvious why a proposer  should no t  r e l y  on 

th e  s k i l l  and ca re  o f  an agent  e x p r e s s ly  a u t h o r i s e d  to  

n e g o t i a t e  th e  p r o p o s a l .  In  any e v e n t ,  th e  p r o v i s i o n  does 

not  p r o t e c t  i l l i t e r a t e  proposers  who o f  n e c e s s i t y  r e q u i r e  

o t h e r s  to  complete  a p p l i c a t i o n s  on t h e i r  b e h a l f ,  and i t  i s  

contended t h a t  the  agent  who approaches them is  b es t  p laced  

to  f u l f i l  the  t a s k .

S e c t io n  1 ( 3 )  m ight  have been in ten d e d  to  w a te r  down 

th e  e f f e c t s  o f  s e c t i o n  1 ( 2 ) .  In  p r a c t i c a l  te rm s ,  s e c t i o n  

1 ( 3 )  would apply  o n ly  where proposal  forms a re  not  

com ple ted .  S ince  the  e f f e c t  o f  s e c t i o n  1 (1 )  i s  to  a b o l i s h  

a r e s i d u a l  duty  o f  d i s c l o s u r e  in  cases where proposal  forms  

a re  u s e d ,95 t h e r e  is  n o th in g  to  d i s c l o s e  t o  th e  agent  

r e q u i r i n g  im p u ta t io n  to  th e  i n s u r e r  in  such cases .  More

94 See C hapter  6 p a ra .  6 . 5 ,  i n f r a .

95 I b i d .
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im p o r t a n t l y ,  in  l i m i t i n g  i t s e l f  to  agents  a c t i n g  w i t h i n  

a u t h o r i t y ,  however, th e  p r o v i s i o n  a l t e r s  n o th in g  in  th e  

common law.

The i n c a p a b i l i t y  o f  th e  concept  o f  a u t h o r i t y  to

p r o t e c t  in su reds  d e a l i n g  w i t h  agents  in  a l l  cases was shown

in  Onuh v .  U n i te d  N i g e r i a  In s u ra n c e  C o . , ( s u p r a ) ,  and th e

reasons a re  a p t l y  s t a t e d  in  th e  f o l l o w i n g  v iew:

The p re s e n t  law de te rm in e s  th e  r i g h t s  o f  in s u r e r  
and in su re d  p a r t l y  by r e fe r e n c e  to  arrangements  
between i n s u r e r  and agent  and p a r t l y  by r e fe r e n c e  
t o  the  a u t h o r i t y  which persons in  th e  a g e n t ’ s 
p o s i t i o n  n o rm a l ly  have. Each o f  these  i s  beyond 
th e  knowledge and e x p e r ie n c e  o f  many members o f  
th e  p u b l i c .  What is  w i t h i n  t h e i r  knowledge and 
e x p e r ie n c e  is  what an in su ra nc e  agent  r e p r e s e n ts  
to  them as being w i t h i n  h is  a u t h o r i t y .  To p la c e  
r e s t r i c t i o n s  on an i n s u r e r ’ s r e s p o n s i b i l i t y  by 
r e f e r e n c e  to  an a g e n t ’ s a c tu a l  and a p p a re n t  
a u t h o r i t y  is  n e c e s s a r i l y  to  d i s c r i m i n a t e  a g a i n s t  
those persons in  the  community who, by reason o f  
t h e i r  knowledge and background, e d u c a t io n  and 
t r a i n i n g ,  a re  l a c k in g  in  knowledge, a re  most in  
need o f  a d v ic e  and a s s is ta n c e  and a re  most l i k e l y  
to  r e l y  u n c r i t i c a l l y  on th e  a d v ic e  o f  the  
i n s u r e r ’ s a g e n t . 96

The long term e f f e c t  o f  the  1988 p r o v is i o n s  would be 

a r e d u c t io n  in  th e  l e v e l  o f  t r a i n i n g ,  s u p e r v i s i o n ,  and 

c o n t r o l  which i n s u r e r s  e x e r c i s e  over  agents  and employees  

s in c e  th e  law r e l i e v e s  them o f  l i a b i l i t y  f o r  th e  n e g l i g e n t ,  

and perhaps f r a u d u l e n t ,  a c ts  o f  agents  in  c o m p le t in g  

prop o s a ls  forms.

F u r th e rm o re ,  i t  appears an a m b ig u i ty  i s  c r e a te d  when 

the  1988 p r o v is i o n s  a re  a p p l ie d  to  p r a c t i c a l  s i t u a t i o n s  

such as those  a r i s i n g  in  Idugboe and Qgbebor . where  

in su reds  s u p p l ie d  c o r r e c t  m a t e r i a l  in f o r m a t io n  t o  th e  agent

96 A u s t r a l i a  Law Reform Commission R epor t  N o . 16, In su ra n c e  
Agents and B ro ke rs ,  (1 9 8 0 )  p . 23.
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w h i le  th e  l a t t e r  a c t i n g  on h is  own reco rd s  u n t r u t h s .  By 

s e c t i o n  1 ( 2 ) ,  th e  agent  a c ts  f o r  the  in s u re d  so t h a t  

i n c o r r e c t  answers would e n a b le  th e  i n s u r e r  t o  r e p u d i a t e ,  

whereas, by s e c t i o n  1 ( 3 )  i f  th e  agent  is  a u t h o r i s e d  to  

r e c e iv e  d i s c l o s u r e s ,  h is  knowledge o f  th e  t r u t h  i s  imputed  

to  th e  i n s u r e r .  In  p r a c t i c e ,  i n s u r e r s  would deny the  

a g e n t ’ s a u t h o r i t y  to  a c c e p t  d i s c l o s u r e s  as a means o f  

a v o id in g  s e c t i o n  1 ( 3 ) .

On a w id e r  n o te ,  i t  would appear th e  Decree l i m i t s  i t s  

a p p l i c a t i o n  to  agents  and does not  cover  b r o k e r s . 97 Thus,  

common law p r i n c i p l e s  would c o n t in u e  to  govern th e  l a t t e r  

w i th  th e  e f f e c t  t h a t  th e y  remain agents  o f  th e  in s u re d  in  

the  c o m p le t io n  o f  proposal  forms and, more i m p o r t a n t l y ,  

d i s c l o s u r e s  made to  them may not be imputed to  the  

i n s u r e r . 98 The g e o g ra p h ic a l  l o c a t i o n  o f  in s u r e r s  makes 

N ig e r ia n  b rok e rs  in  many cases th e  o n ly  l i n k  w i th  i n s u r e r s .  

Moreover,  b ro k e rs  a re  not  c o m p le te ly  o u t s i d e  th e  c o n t r o l  o f  

i n s u r e r s  as in s u r e r s  would make one b e l i e v e .  In  many cases ,  

i n s u r e r s  u t i l i s e  b ro k e rs  as c o n t a c t  p o in t s  in  g e t t i n g  

through to  in su reds  e . g . ,  d e l i v e r y  o f  p o l i c i e s ,  c o l l e c t i o n  

o f  premiums, is s u in g  cover  notes and renewal n o t i c e s .  

There is  no reason why in a p p r o p r i a t e  cases d i s c l o s u r e  to

97 C f . the  New Zea land and th e  Law Reform Committee ( U . K . )  
p r o p o s a ls ,  which app ly  to  both agents  and b r o k e r s .

98 See 0 ’ Connor v. Ki rby [ 1 972] 1 Q.B. 90; Dunbar v .  A &
B P a i n t e r s  [1 9 8 6 ]  2 L l o y d ’ s Rep. 38. In  R o b e r ts v . P I a i  s ted  
[1 9 8 9 ]  2 L l o y d ’ s Rep. 341 a t  345,  Purchas L . J .  expressed  
concern a t  th e  p r i n c i p l e  t h a t  a f u l l  and f r a n k  d i s c l o s u r e  
to  a b roker  was not  d i s c l o s u r e  to  the  i n s u r e r ,  and thou ght  
i t  deserved th e  a t t e n t i o n  o f  th e  Law Commission a t  an 
a p p r o p r i a t e  t im e .
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b rok e rs  should  not  be d i s c l o s u r e  t o  i n s u r e r . "

The l i m i t a t i o n  o f  th e  Decree t o  c o m p le t io n  o f  proposal  

forms and r e c e i p t  o f  i n f o r m a t io n  means t h a t  o t h e r  

a c t i v i t i e s  o f  agents  such as m i s r e p r e s e n t a t io n s  in  th e  

scope o f  p o l i c i e s  and p o l i c y  c o n d i t i o n s ,  f a l s e  promises as 

to  b e n e f i t s  d e r i v a b l e  from p a r t i c u l a r  p o l i c i e s ,  w a iv e r  o f  

d i s c l o s u r e  and breach o f  c o n d i t i o n s ,  must be l e f t  t o  be 

s e t t l e d  by common law p r i n c i p l e s  o f  a u t h o r i t y  which i s  to  

the  advantage o f  i n s u r e r s  to  deny t h e i r  agents  as 

possessi n g .

I t  i s  su b m it te d  t h a t  th e  s o l u t i o n  should be f o r  th e  

law to  p la c e  genera l  r e s p o n s i b i 1 i t y  on in s u r e r s  f o r  the  

conduct o f  agents  employed by them in  a l l  t h e i r  a c t i v i t i e s  

w h i le  a c t i n g  f o r  th e  i n s u r e r . 100 T h is  has th e  s i g n i f i c a n t  

advantage t h a t  th e  n a t u r a l  consequence would be t i g h t e r  

c o n t r o l  and s u p e r v is io n  o f  agents  by i n s u r e r s  which they  

are  w e l l  p laced to  u n d e r ta k e .  T h is  would i n v a r i a b l y  lead  

to  h ig h e r  s ta n d a rd s  o f  e d u c a t io n  and t r a i n i n g  f o r  agents  

c ons id e re d  overdue in th e  absence o f  minimum s ta n d a rd s  o f  

q u a l i f i c a t i o n  f o r  l i c e n s i n g  under th e  In su ra n c e  Act  o f  

1976. F i n a l l y ,  a burden would be removed from the

99 See e . g .  Wool c o t t  v. Excess I n s .  Co. [ 1 9 7 9 ] 1 L l o y d ’ s 
Rep. 231.

100 See ss .  11 and 12 o f  the  In s u ra n c e  (Agents  and
B ro ke rs )  Act 1984 ( A u s t r a l i a ) .  T h is  i s  th e  v iew taken  by the  
U.K. government on th e  r e g u l a t i o n  o f  i n t e r m e d i a r i e s  in  the  
c o n s u l t a t i v e  document p re c ed in g  th e  In s u ra n c e  Brokers  
( R e g i s t r a t i o n )  Act 1 9 7 7 , - I n s u r a n c e  I n t e r m e d i a r i e s  Cmnd. 
6715, • p a ra s .1 5 & 1 6 .  However, th e  v iew is  y e t  t o  be 
implemented in  r e l a t i o n  to  a g e n ts .  See a ls o  C o l e n u t t ,  "The 
R e g u la t io n  o f  In s u ra n c e  I n t e r m e d i a r i e s  in  th e  U n i te d  
Kingdom", (1 9 7 9 )  46 Journa l  o f  R isk  and In s u ra n c e  77.
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s u p e r v is o r y  a u t h o r i t i e s  under th e  1976 A c t .  Governmental  

s u p e r v is io n  w i l l  then be l i m i t e d  t o  th e  l i c e n s i n g  o f  

a g e n ts ,  but  no t  d e t a i l  s u p e r v i s i o n .

The Act  o f  1976 p r e s e n t l y  r e t a i n s  some check on th e  

a c t i v i t i e s  o f  b ro k e rs  by empowering th e  D i r e c t o r  under  

s e c t i o n  2 7 ( 7 ) ( c )  to  cancel  th e  c e r t i f i c a t e / l i c e n c e  o f  a 

b ro k e r  who has m a t e r i a l l y  m is r e p re s e n te d  t h e  terms and 

c o n d i t i o n s  o f  any p o l i c y  or  c o n t r a c t  o f  in s u ra n c e  which he 

has s o ld  t o  c l i e n t s  o r  seeks to  s e l l  t o  p r o s p e c t iv e  

c l i e n t s .  There  is  no e x p l a n a t i o n  f o r  why s i m i l a r  

r e s t r i c t i o n s  a re  no t  p laced  on a g e n ts .  The u n l i m i t e d  

l i a b i l i t y  o f  b r o k e r s ,  t h e i r  p r o f e s s i o n a l  s t a t u s  and 

p r o f e s s io n a l  in de m n ity  c o v e r ,  and th e  r e q u ire m e n t  t h a t  they  

m a in t a in  a s t a t u t o r y  d e p o s i t  a t  a l l  t im e s  mean the y  a re  

b e t t e r  p laced  than  agents  to  compensate in s u re d s  f o r  losses  

r e s u l t i n g  from t h e i r  a c ts  or  om iss io ns .

4 . 5  Agency in  the  C o l l e c t i o n  and Payment o f  Premiums

The premium is  the  c o n s i d e r a t i o n  ( u s u a l l y  m onetary)  

p a id  by th e  in su re d  t o  th e  i n s u r e r  f o r  th e  l a t t e r ’ s 

agreement to  bear the  r i s k  o f  loss  which may b e f a l l  the  

fo rm e r .  The n e c e s s i t y  f o r  a d e f i n i t i o n  is  to  show the  

im portance o f  premium payments in  keep ing  th e  i n s u r e r  on 

r i s k .  T h is  a ls o  e x p l a i n s  th e  d e s i r a b i l i t y  o f  c o n s id e r in g  

th e  law govern in g  i n t e r m e d i a r i e s  in  th e  r e c e i p t  and payment  

o f  premiums.

Most proposal  forms in  th e  m arket  p r o v id e  t h a t  "No 

in su ra nc e  is  in  fo r c e  u n t i l  th e  proposal  has been accepted
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by th e  company and th e  premium p a id " .  And, i t  i s  i n v a r i a b l y  

r e c i t e d  in  th e  p o l i c y  t h a t  th e  due payment and r e c e i p t  o f  

th e  premium is  a c o n d i t i o n  p re c e d e n t  to  th e  l i a b i l i t y  o f  

th e  i n s u r e r  to  s e t t l e  any c l a i m s . 101 The presence o f  t h i s  

c la u s e  in  the  p o l i c y  issued in  Bamidele  v .  N i g e r i a n  General  

In s u ra n c e  Co. L t d . . 102 and th e  f i n d i n g  t h a t  premiums c la im ed  

t o  have been pa id  t o  th e  i n s u r e r ’ s canvass ing  agent  were 

never  t r a n s m i t t e d  to  th e  i n s u r e r ,  led  t o  th e  h o ld in g  t h a t  

a c o n d i t i o n  p re c e d e n t  to  l i a b i l i t y  had not  been s a t i s f i e d .  

In deed ,  by v i r t u e  o f  th e  "Payment o f  Premium W arranty"  

in t ro d u c e d  to  stem th e  l e v e l  o f  o u ts ta n d in g  premiums owed 

to  i n s u r e r s ,  c e r t a i n  p o l i c i e s  should  c o n ta in  a term t o  the  

e f f e c t  t h a t  t h e r e  w i l l  be no cover  un less  premiums are  

r e c e iv e d  by the  i n s u r e r  w i t h i n  in  a c e r t a i n  p e r io d  o f  t im e ,  

(see  C hapter  8 p a ra .  8 . 3 . 1 ,  b e lo w ) .

In  th e  absence o f  express  p o l i c y  s t i p u l a t i o n s ,  t h e r e  

may be no concluded c o n t r a c t  un less  t h e r e  is  agreement on 

th e  amount o f  premium.103 I t  has been he ld  t h a t  non-payment

101 In  Fadayomi v. Mercury Ass. Co. [1 9 7 3 ]  3 U . I . L . R .  424,  
the  p o l i c y  p rov id ed  t h a t  " the  company s h a l l  not  be l i a b l e  
in  r e s p e c t  o f  any c la im  a r i s i n g  d u r in g  non-payment o f  
i n s t a l m e n t s " ,  and t h i s  was he ld  s u f f i c i e n t  to  d e f e a t  a c la im  
by th e  in su re d  f o r  loss  s u f f e r e d  d u r in g  a p e r io d  o f  l a t e  
payment. In  the  absence o f  p o l i c y  s t i p u l a t i o n s ,  however,  
th e r e  maybe a b in d in g  c o n t r a c t  i r r e s p e c t i v e  o f  th e  non
payment o f  premiums, see B a b a lo la  v .  Harmony I n s .  [1 9 8 2 ]  1 
O . Y .S .H .C .  p . 7.

102 [ 1973] 3 U . I . L . R .  418.

103 Esewe v .  Asiemo [ 1975] N .C .L . R .  433 a t  438.
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o f  premium w i t h i n  th e  days o f  grace lapses  a l i f e  p o l i c y . 104

In  Obaro v .  A f r i c a n  A l l i a n c e  In s u ra n c e  C o . . 105 i t  was 

he ld  t h a t  th e  punctua l  payment o f  th e  renewal premium is  

e s s e n t i a l  to  th e  c o n t in u a n c e  o f  a l l  c la s s e s  o f  in su rance  

un le ss  t h e r e  is  something in  th e  c o n t r a c t  to  d ispense  w i th  

i t .  I t  was f u r t h e r  he ld  t h a t ,  where no such s t i p u l a t i o n  

e x i s t s ,  i t  i s  th e  w e l l  e s t a b l i s h e d  u n d e rs ta n d in g  in  

in su ra n c e  t h a t  t im e  i s  o f  th e  essence o f  th e  c o n t r a c t ,  and 

whether  t h e r e  i s  an express  f o r f e i t u r e  c la u s e  or  n o t ,  

d e f a u l t  in  the  payment o f  any one premium, even f o r  a day,  

w i l l  r e le a s e  th e  in s u r e r  from f u r t h e r  l i a b i l i t y .

In  many in s t a n c e s ,  f o r  reasons o f  remoteness,  premiums 

a re  handed to  agents  and b ro k e rs  f o r  onward t r a n s m is s io n  to  

i n s u r e r s .  In  some cases canvass ing  agents  demand t h a t  

premiums be pa id  t o  them im m e d ia te ly  on c o m p le t io n  o f  

proposal  form s,  w h i le  b ro k e rs  is s u in g  cover  notes  demand 

prepayment o f  premiums. Problems a r i s e  in  any o f  the  

s i t u a t i o n s  when premiums pa id  to  i n t e r m e d i a r i e s  f a i l  to  

f i n d  t h e i r  way to  in s u r e r s  so t h a t  when c la im s  a r i s e  

in s u r e r s  r e fu s e  t o  pay f o r  non payment o f  premiums, and the  

issue  is  whether  the y  a re  e n t i t l e d  to  do so.  

N o t w i th s ta n d in g  c la im s ,  some in s u r e r s  contend th e y  have the  

r i g h t  to  look to  the  in su re d  f o r  premiums even though these  

have been pa id  to  an i n t e r m e d i a r y . As d iscussed in  C hapter

104 Crusader  In s u ra n c e  v. Anuni ke [1 975] 1 A l l  N .L .R .  98;  
A.i a l a v . American L i f e  In s u ra n c e  Co. [ 1972] N . C .L . R .  95.

105 [1 9 75 ]  N .C .L . R .  113 a t  p . 123. See a ls o  Chime v. U n i te d  
N i g e r i a  In s u ra n c e  Co. Ltd. [ 1972] 2 E . C . S . L . R .  808 a t  811.

177



3 p a ra .  3 . 6 ,  s upra ,  l a r g e  sums o f  premium income remain  

o u ts ta n d in g  in  th e  hands o f  in su ra nc e  i n t e r m e d i a r i e s  and 

t h i s  makes th e  problem more r e a l  than  im a g in a ry .

As th e  law s ta n d s ,  a r e s o l u t i o n  o f  th e  problem w i l l  

depend on an a p p l i c a t i o n  o f  r e l e v a n t  agency p r i n c i p l e s  on 

a u t h o r i t y .  I t  i s  s e t t l e d  t h a t  where th e  a g e n t  o f  an 

i n s u r e r ,  whether  he is  a s a l a r i e d  s e r v a n t  o r  canvass in g  

a g e n t ,  has a u t h o r i t y  t o  c o l l e c t  premiums, money p a id  to  him 

i s  deemed to  be pa id  t o  and r e c e iv e d  by th e  i n s u r e r  so long  

as he a c ts  w i t h i n  t h a t  a u t h o r i t y . 106 U . A . C . v .  Owoade, 107 

e s t a b l i s h e s  t h a t  th e  agency p r i n c i p l e  is  th e  same where th e  

agent  a c ts  in  f r a u d  o f  h is  p r i n c i p a l  by mi sappropr  i a t  i ng 

premiums r e c e iv e d  so long as the  t h i r d  p a r t y  i s  no t  p r i v y  

to  th e  f r a u d .  I t  would appear from Bami d e le  ( s u p r a )  t h a t  

knowledge by the  in su re d  t h a t  th e  agent  is  d e f r a u d in g  th e  

i n s u r e r  by m is a p p r o p r i a t i n g  the  premiums p a id  to  him 

p re v e n ts  th e  o p e r a t io n  o f  t h i s  p r i n c i p l e .

In  Onwuegbu v. A f r i c a n  In s u ra n c e  Co. ( s u p r a ) ,  th e  

i n s u r e r  c la im ed  a d d i t i o n a l l y ,  i t  was not  bound to  

indem nify  th e  insu red  on the  c e r t i f i c a t e  issued by i t s  

canvassing agent  s in c e  th e  agent  had made away w i t h  th e  

premium pa id  to  him. Kaine J . ,  he ld  t h a t  s in c e  th e  agent  

was a u th o r is e d  by th e  i n s u r e r  to  r e c e iv e  premiums, i f  he

106 I t  was he ld  in  Chi me v. U n i te d  N i g e r i a  In s .  [ 1 972]  2
E . C . S . L . R .  808 t h a t  employers  o f  th e  in su re d  who r e g u l a r l y  
pa id  h is  premium d i r e c t l y  to  th e  i n s u r e r  a f t e r  d e d u c t in g  i t  
from h is  s a l a r y  were not  th e r e b y  c o n s t i t u t e d  agents  o f  th e  
i n s u r e r  f o r  th e  r e c e i p t  o f  premiums.

107 [ 1955] A . C . 130.
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" m is a p p ro p r ia te d  th e  amount c o l l e c t e d  on t h e i r  b e h a l f ,  i t  

i s  t h e i r  own look ou t  and no t  t h a t  o f  th e  i n s u r e d . " 108

A s i m i l a r  de fence  re -echo ed  in  Esewe v .  Asi emo 

( s u p r a ) ,  where the  i n s u r e r  sought to  escape l i a b i l i t y  on 

account  o f  th e  f r a u d  o f  i t s  branch manager in

m is a p p r o p r i a t i n g  premiums c o l l e c t e d .  Atake J . ,  observed  

t h a t :

I  have not  been s a t i s f i e d  on t h i s  f r a u d . . .  but  
assuming he was f r a u d u l e n t  and t h a t  he d id  
m is a p p r o p r i a t e  th e  p r e m iu m . . .h e  was n o n e th e le s s  
th e  s e r v a n t  o f  th e  [ i n s u r e r ]  a c t i n g  w i t h i n  the  
scope o f  h is  a u t h o r i t y  in  th e  e x e c u t io n  o f  h is  
m a s t e r ’ s b u s in e s s .  U . A . C . L t d . v .  Owoade is  
a u t h o r i t y  f o r  say ing  t h a t  in  such a case  
l i a b i l i t y  t o  a t h i r d  p a r t y  s t i l l  l i e s  w i th  the  
m a s t e r . 109

From th e  cases,  i t  is  c l e a r  t h a t  whether  an i n s u r e r  is  

deemed to  have r e c e iv e d  premiums c o l l e c t e d  by th e  agent  

w i l l  t u r n  on th e  l a t t e r ’ s e x p re s s ,  im p l ie d  or  a p p a re n t  

a u t h o r i t y .  In  some cases,  a u t h o r i t y  t o  c o l l e c t  premiums 

and hold on account  f o r  th e  i n s u r e r  is  c o n ta in e d  in  th e  

agreement a p p o in t in g  th e  a g e n t .  In  th e  absence o f  e xpress  

a u t h o r i t y ,  i t  appears canvass ing agents  w i th  a u t h o r i t y  to  

issue  cover  notes  and c e r t i f i c a t e s ,  o r  in possession o f  the  

i n s u r e r ’ s r e c e i p t  books and w i th  a u t h o r i t y  to  issue  

r e c e i p t s  f o r  premiums, w i l l  have an o s t e n s i b l e  a u t h o r i t y  to  

c o l l e c t  prem ium s.110 Local agents  w i t h  s i m i l a r  powers would 

a ls o  possess o s t e n s i b l e  a u t h o r i t y  to  c o l l e c t  premiums on

108 [1 9 65 ]  2 A l l  N .L .R .  a t  p . 115.

109 [ 1975] N .C .L . R .  a t  p . 439.

110 See N o r th e rn  Ass. Co. v . Id u g b o e , supra;  Onwuegbu v.  
A f r i  can In s  . Co. , supra;  B a b a lo la  v .  Harmony In s  . Co . , 
s u p r a .
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t h e  i n s u r e r ’ s b e h a l f . 111 Branch managers and s e n io r

employees should a t  l e a s t  have im p l ie d  a c tu a l  a u t h o r i t y  to

r e c e i v e  prem ium s.112

The p o s i t i o n  i s  more c o m p l ic a te d  in  r e l a t i o n  to

b r o k e r s .  T h is  stems from d e e p ly  ro o te d  j u d i c i a l  v iews

examined e a r l i e r  t h a t  b ro k e rs  a c t  as agents  o f  in su re d s  in

a l l  m a t te r s  r e l a t i n g  t o  th e  p lacement  o f  in s u ra n c e .  Th is

e n a b le s  i n s u r e r s  to  argue t h a t  r e c e i p t  o f  premiums by

b ro k e rs  is  not  r e c e i p t  by them. A specimen agency

agreement w i t h  a b ro k e r  p ro v id e s :

By the  acceptance  o f  t h i s  Agreement, you agree  
t h a t  a l l  moneys r e c e iv e d  or  c o l l e c t e d  under t h i s  
Agreement s h a l l  be t r e a t e d  w h o l ly  as f i d u c i a r y  
funds and s h a l l  be r e p o r te d  upon and t r a n s m i t t e d  
in  accordance w i th  i n s t r u c t i o n s .

I t  may be p o s s ib le  to  c o n s tru e  such a c la u s e  as

c o n s t i t u t i n g  th e  b ro k e r  as an agent  o f  th e  i n s u r e r  in  th e

r e c e i p t  o f  premiums.

In  th e  absence o f  express  a u t h o r i t y ,  i t  cou ld  be

argued t h a t  s e c t i o n  2 8 ( 2 )  o f  th e  In s u ra n c e  Act  o f  1976, in

r e q u i r i n g  b ro k e rs  to  fo rw a rd  to  in s u r e r s  a l l  premiums

c o l l e c t e d  w i t h i n  30 days o f  r e c e i p t ,  c o n s t i t u t e s  b ro k e rs

i n t o  s t a t u t o r y  agents  o f  in s u r e r s  w i th  a u t h o r i t y  to  c o l l e c t

premiums on t h e i r  b e h a l f .  T h is  p r o p o s i t i o n  has not  been

te s t e d  in the  c o u r ts  and i t  i s  d i f f i c u l t  to  e n v is a g e

j u d i c i a l  r e a c t i o n .  However, i t  appears th e  c o u r ts  a re

prepared  to  a c ce p t  t h a t  a b ro k e r  w i t h  a u t h o r i t y  to  issue

111 Bami d e le  v . N i g e r i a n  General In s .  [1 9 73 ]  3 U . I . L . R .  418.

112 Esewe v. Asi emo, supra;  N a s id i  v .  Mercury  Ass. [1 9 7 1 ]  
1 N .C .L .R .  387.
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cover  notes  and bind th e  i n s u r e r  on i n t e r i m  c o n t r a c t s ,  and 

e n t r u s t e d  w i t h  premium r e c e i p t  books, has an o s t e n s i b l e  

a u t h o r i t y  to  c o l l e c t  premiums on th e  i n s u r e r ’ s b e h a l f .  T h is  

would f o l l o w  from the  r a t i o  in  Sal ami v .  Guinea I n s u r a n c e , 

(s u p r a )  where, though th e  case d id  no t  t u r n  on payment o f  

premiums, i t  was he ld  t h a t  i f  a b ro k e r  is  h e ld  o u t  as 

hav ing  a u t h o r i t y  to  do any a c t  on b e h a l f  o f  th e  i n s u r e r ,  he 

w i l l  b ind th e  i n s u r e r  by p e r fo rm in g  t h a t  a c t  even though  

a c t i n g  e n t i r e l y  in  h is  own i n t e r e s t  and w i t h  i n t e n t  to  

d e f r a u d .

I t  has been observed t h a t  a l th o u g h  a b r o k e r ,  pr ima  

f a c i e ,  has no a u t h o r i t y  to  r e c e iv e  premium, in  p r a c t i c e ,  he 

i s  o f t e n  c o n s t i t u t e d  an agent  f o r  t h a t  purpose and th e  

agreement u s u a l l y  p r o v id e s  t h a t  he ho lds  th e  premium in  

t r u s t  f o r  th e  i n s u r e r . 113 Courts  may be a b le  to  g iv e  e f f e c t  

t o  t h i s  t r a d e  p r a c t i c e .

Moreover,  i t  has been s a id  t h a t  b ro k e rs  f a l l  i n t o  th e  

c a te g o r y  o f  agents  known as del c r e d e r e  agents  and, as 

such, a re  g u a ra n to rs  o f  premium payments t o  i n s u r e r s . 114 In  

th e  absence o f  j u d i c i a l  s u p p o r t ,  t h i s  v iew cannot  be 

accepted as th e  p o s i t i o n ,  n e i t h e r  does N i g e r i a n  in su ra nc e  

p r a c t i c e  s upp or t  the  c o n c lu s io n .  N i g e r i a n  b ro k e rs  do not

O r o jo ,  N i g e r i a n  Commercial Law and P r a c t i c e , ( 1 9 3 4 )  
p a r a . 1 0 . 8 9 .

114 T a l a b i ,  "Brokers  L i a b i l i t y  f o r  In s u ra n c e  Premium", p . 4 ,  
a paper p re s en ted  t o  th e  le g a l  committee  o f  th e  N ig e r ia n  
In s u ra n c e  A s s o c ia t io n  in  J u ly  1987. For a c o n t r a r y  v ie w ,  
see Adeyemi, "The Legal S t a t u s  o f  In s u ra n c e  A g e n t s " , 
N ig e r ia n  Commercial Laws. p .2 1 9 .
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g u a ra n te e  payment o f  premiums to  in s u r e r s  whether  re c e iv e d

from in su re d s  or  n o t . 115 The marine b ro k e r  c o n s t i t u t e s  an

e x c e p t io n  to  t h i s  r u l e ,  however, as h is  p o s i t i o n  is  c l e a r l y

d e f in e d  by s e c t i o n  5 4 ( 1 )  o f  th e  M ar ine  In s u ra n c e  Act  o f

1961 which p ro v id e s  t h a t :

Unless o th e r w is e  a gre ed ,  where a m arine  p o l i c y  is  
e f f e c t e d  on b e h a l f  o f  th e  assured by a b r o k e r ,  
th e  b ro k e r  is  d i r e c t l y  r e s p o n s ib le  t o  th e  i n s u r e r  
f o r  th e  premium, and th e  in s u r e r  is  d i r e c t l y  
r e s p o n s ib le  to  th e  assured f o r  the  amount which  
may be payable  in  r e s p e c t  o f  lo s s e s ,  o r  in  
r e s p e c t  o f  r e t u r n a b l e  premium.

The p o s i t i o n  o f  marine  b rokers  in  th e  m arket  i s  thus

analogous to  t h a t  o f  L l o y d ’ s b ro k e rs  and marine b rok e rs

under th e  M ar ine  In s u ra n c e  Act  o f  1906 ( U . K . )  on which the

1961 Act  is  based. In  marine  c o n t r a c t s ,  th e  i n s u r e r  must

look on ly  to  the  b ro k e r  f o r  premiums whether  or  not

r e c e iv e d  by th e  b r o k e r .  The l i m i t a t i o n  to  marine in su rance

and f a i l u r e  o f  the  Act o f  1976 to  ex tend the  p r o v i s i o n  to

a l l  c la s s e s  o f  in su ra nc e  is  i n e x p l i c a b l e .  Perhaps,  the

problem o f  premium r e t e n t i o n  and i t s  v i t i a t i n g  consequences

on in su ra nc e  c o n t r a c t s  were not env isaged a t  th e  t im e  o f

e n a c tm e n t .

W hi le  i t  is  not  necessary  to  hold b ro k e rs  p e r s o n a l l y  

l i a b l e  to  in s u r e r s  f o r  th e  payment o f  premiums which have 

not been r e c e i v e d , 116 t h e r e  is  th e  need f o r  a le g a l  

p r o v is i o n  h o ld in g  agents  employed by i n s u r e r s  and b rok e rs

115 The customary p r a c t i c e  in  th e  L l o y d ’ s in su ra n c e  market  
is  f o r  u n d e r w r i t e r s  t o  look to  b rokers  f o r  premium payments.

116 See W i1 son v. Avec A u d io -V is u a l  L td .  [1 9 74 ]  1 L l o y d ’ s 
Rep. 81.
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as agents  o f  i n s u r e r s  in  th e  r e c e i p t  o f  premiums, so t h a t  

sums pa id  to  them a re  deemed as pa id  t o  th e  i n s u r e r . 117 The 

n e c e s s i t y  a r i s e s  t o  e l i m i n a t e  th e  u n c e r t a i n t y  in  the  

a p p l i c a t i o n  o f  p r i n c i p l e s  o f  a u t h o r i t y  and to  estop  

i n s u r e r s  from d i s c l a i m i n g  l i a b i l i t y  once premiums are  

shown to  be re c e iv e d  by an i n t e r m e d ia r y  th rough whom the  

p o l i c y  is  e f f e c t e d .  S u r p r i s i n g l y , th e  1988 In s u ra n c e  Decree  

i s  c o m p le te ly  s i l e n t  on th e  is s u e .

4 . 6  C onc lus ion

General r e s p o n s i b i l i t y  should  be p laced  on i n s u r e r s  

f o r  th e  a c t i v i t i e s  o f  agents  employed by them, whether  in  

th e  c o m p le t io n  o f  proposal form s,  m i s r e p r e s e n t a t i o n s , 

r e c e i p t  o f  m a t e r i a l  i n f o r m a t i o n ,  o r  premiums. Such a 

development would not  be onerous on in s u r e r s  as most agents  

a re  under t h e i r  d i r e c t  c o n t r o l  and a l l  t h a t  need be done is  

to  in c r e a s e  th e  s u p e r v is io n  o f  t h e i r  a c t i v i t i e s .

The advantage o f  the  recommendation l i e s  in  the  f a c t  

t h a t  i t  makes in surance  law correspond t o  modern p r a c t i c e  

and e x p e c t a t io n  o f  in s u re d s .  Consumers d e a l i n g  w i th  

in su ra nc e  agents  do so on th e  f o o t i n g  t h a t  the y  are  

knowledgeable  and t r u s t w o r t h y  people  and d e a l i n g  w i th  them 

is  as good as d e a l in g  p e r s o n a l l y  w i th  the  i n s u r e r .  

However, the  law as i t  s tands g iv e s  a shock when i t  ho lds

117 T h is  is  th e  e f f e c t  o f  s . 14 o f  th e  A u s t r a l i a n  In s u ra n c e  
(Agents and B ro k e rs )  Act 1984 which f u r t h e r  p r o v id e s  t h a t  
payment by th e  i n s u r e r  o f  moneys d e s t in e d  f o r  th e  in s u re d  
to  an i n t e r m e d ia r y  does not  d is c h a r g e  any l i a b i l i t y  o f  the  
i n s u r e r  to  th e  insu red  in  r e s p e c t  o f  th e  moneys.
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the  converse o f  th e  assumption.  The same cannot r e a d i l y  be 

s a id  f o r  b ro k e rs  s in c e  arguments t h a t  in s u r e r s  la c k  r e a l  

c o n t r o l  over  th e  a c t i v i t i e s  o f  t h i s  group, i s  c o r r e c t .  For 

them, a system o f  o c c u p a t io n a l  s e l f  r e g u l a t i o n  is  c a l l e d  

f o r  w i th  th e  hope t h a t  b e t t e r  m o n i to r in g  o f  com pliance  w i th  

p r o f e s s io n a l  s tan d a rd s  would ensure  t h a t  t h e i r  business  is  

p r o p e r ly  conducted in  th e  i n t e r e s t  o f  those  r e l y i n g  on 

t h e i r  e x p e r t i s e .  However, t h e r e  must be a c l e a r

r e c o g n i t i o n  by th e  law t h a t  in  c e r t a i n  cases th e  b ro k e r  

a c ts  as the  agent  o f  th e  i n s u r e r .

As a t  January 1989 t h e r e  were 256 r e g i s t e r e d  b rok e rs  

and 12 ,253  l i c e n s e d  agents  o p e r a t in g  in  th e  m a rk e t ,  and a l l  

under th e  s u p e r v is io n  o f  th e  D i r e c t o r  o f  In s u ra n c e  th e r e b y  

making o v e r a l l  s u p e r v is io n  le s s  e f f e c t i v e .  The p rop osa ls  

have th e  a d d i t i o n a l  advantage t h a t  agents  and b ro k e rs  are  

removed from a common s u p e r v is o r y  u m b r e l la ,  l e a v in g  the  

o f f i c e  o f  th e  D i r e c t o r  b e t t e r  p o s i t io n e d  t o  u n d e r ta k e  the  

s u p e r v is io n  o f  in su ra nc e  companies o n ly .
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CHAPTER 5

WARRANTIES AND CONDITIONS IN INSURANCE CONTRACTS

5.1 In t r o d u c t io n

Insurance t ra n s a c t io n s  are  c o n t r a c t u a l ,  in v o lv in g  an 

agreement between p a r t i e s  to  the  c o n t r a c t  ( i n s u r e r  and 

insured )  on the terms t h a t  w i l l  r e g u la te  t h e i r  r i g h t s ,  

d u t ie s  and o b l ig a t io n s  during the  c o n t ra c tu a l  p e r io d .  

Agreed terms are  u s u a l ly  embodied in  the  p o l ic y  o f  

insurance.

Freedom o f  c o n t r a c t  means t h a t  p a r t i e s  are  f r e e  to  

impose c o n t ra c tu a l  terms on themselves which the  courts  

would uphold as b ind ing .  The r e s u l t  i s  t h a t  though p a r t i e s  

are deemed to  have v o l u n t a r i l y  agreed, i t  i s  not in f re q u e n t  

t h a t  one p a r ty  complains and seeks to  be p ro te c ted  from the  

consequences o f  non-performance o f  c e r t a i n  terms on the  

ground t h a t  they do not opera te  f a i r l y  towards him. This  

p a r ty  is  u s u a l ly  the insured in  c o n tra c ts  o f  insurance.

Q u ite  a p a r t  from complaints  about the  manner o f  

c r e a t in g  c o n tra c tu a l  terms and the  need f o r  harm onisa t ion ,  

the lack o f  adequate n o t ic e  o f  these terms, d i f f i c u l t y  

encountered in  comprehension, and the  ease w i th  which 

onerous terms can be imposed considered in  Chapter 2,  

supra, d i s s a t i s f a c t i o n  is  expressed a t  the  lega l  

consequences f lo w in g  from non-observance o f  c o n tra c tu a l  

terms as j u d i c i a l l y  i n t e r p r e t e d .

I t  is  the  aim o f  t h i s  Chapter to  e v a lu a te  problems 

ra ised  by c o n t ra c tu a l  s t i p u l a t i o n s  a g a in s t  the  d e s i r a b i l i t y
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o f  p r o t e c t in g  insureds,  and how f a r  N ig e r ia n  insurance law 

has attempted to  secure p r o t e c t io n .  I t  should be bourne in  

mind t h a t  the  most common reason why in su re rs  in  N ig e r ia  

have refused to  pay upon loss has been on account o f  the  

non-observance o f  c o n tra c tu a l  s t i p u l a t i o n s .  Re levant  lega l  

p r i n c i p l e s  are  l a i d  down in  the case law which w i l l  be 

examined, and reform suggestions are  made where 

appropri  a t e .

5 .2  D e f in in g  C ontrac tua l  Terms

S t i p u l a t i o n s  appearing in  a c o n t r a c t  o f  insurance  

imposing o b l ig a t io n s  on the  insured d iv id e  in  two broad 

heads v i z ;  w a r ra n t ie s  and c o n d i t io n s  as in  the  general  law 

of  c o n t r a c t .  In  the general  law though, the  expression  

'w a r r a n t y ’ is  used to  r e f e r  to  a c o l l a t e r a l  term o f  the  

agreement the breach o f  which e n t i t l e s  the  p a r ty  not in  

breach to  damages o n ly ,  w h i le  a ' c o n d i t i o n ’ i s  he ld  a v i t a l  

term o f  the c o n t r a c t  breach o f  which e n t i t l e s  the  innocent  

p a r ty  to  resc ind the c o n t r a c t  and /or  c la im  damages.

In  insurance law, w h i le  i t  appears s e t t l e d  t h a t  a

warranty  c a r r i e s  the consequences o f  avoidance as a

c o n d i t io n  in  the general law, i t  is  not so c le a r  whether  

th e re  is  a d i s t i n c t i o n  in  the words 'w a r r a n t y ’ and 

' c o n d i t i o n ’ regard ing t h e i r  e f f e c t s  on the  insurance

c o n t ra c t  upon breach. Both words are  sometimes used w i th  

re fe re nce  to  v i t a l  terms o f  the c o n t r a c t  e n t l i n g  the  

in s u re r  to  repu d ia te  th e  p o l i c y ,  thus ,  c r e a t in g  some
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d i f f i c u l t y  in  d e f in in g  these terms in  insurance l a w . 1 In  

P ro v in c ia l  Insurance Co. Ltd .  v .  Morgan. Lord W right  noted  

t h a t  the  "words are  used as e q u iv a le n t  in  insurance l a w " . 2

There is  a lso  a lack  o f  unanimity  in  the  methods 

adopted in  d e f in in g  or  c l a s s i f y i n g  c o n t ra c tu a l  terms in  the  

t e x t s .  The learned authors  o f  M a c G i l l i v r a y  and Park ington  

on Insurance Law (8 th  e d . ) ,  w h i le  r e f r a i n i n g  from a 

d e f i n i t i o n  o f  c o n d i t io n s  g e n e r a l l y ,  d e f in e  a w a rra n ty ,  a t  

para .  727, as a term the  breach o f  which e n t i t l e s  the  

in s u re r  to  avoid the  p o l ic y  and re p u d ia te  a l l  l i a b i l i t y  

from the date o f  breach. Pro fessor  Ivamy, however, 

c l a s s i f i e s  terms bear ing s i m i l a r  consequences as c o n d i t io n s  

precedent or subsequent to  the  v a l i d i t y  o f  the  p o l ic y  

w ith o u t  d e f in in g  a w a r r a n t y .3

For the purposes o f  t h i s  Chapter ,  however, i t  i s  

proposed to  discuss c o n t ra c tu a l  s t i p u l a t i o n s  under the  

heads o f  w a r ra n t ie s  and c o n d i t io n s .  Warranty is  used here  

in  the  sense descr ibed in  M a c G i l l i v r a y  above. However, i t  

i s  im portant  to  note t h a t  by v i r t u e  o f  "c o n d i t io n  

precedent" c lauses conta ined in  p o l i c i e s ,  compliance w i th  

terms descr ibed as ' c o n d i t i o n s ’ are  made precedent to  

e i t h e r  the continued v a l i d i t y  o f  the p o l ic y  in  which case

1 "The use o f  those two words [c o n d i t io n  and w a rra n ty ]  i s  
not e n t i r e l y  happy because i t  is  w e l l  k n o w n . . . th a t  the  word 
'w a r r a n t y ’ is  o f te n  used when those who use i t  in  t r u t h  
mean 'c o n d i t i o n ’ ".  -  Per R o s k i l l  J. in  Lane v.  S p r a t t  [1970]
2 Q.B. 480,  486.

2 [1933] A.C. 240 ,253 .

3 Ivamy, General P r i n c i p l e s  o f  Insurance Law. ( 5 th  e d . )  
p p .274-276.
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they possess the  a t t r i b u t e s  o f  a w a rra n ty ,  or  the  in s u r e d ’ s 

a b i l i t y  to  recover f o r  a p a r t i c u l a r  loss w i th o u t  a f f e c t i n g  

the  ex is te n c e  o f  the  p o l i c y .

Much o f  the d i s s a t i s f a c t i o n  expressed in  r e l a t i o n  to  

c o n tra c tu a l  terms have been d i r e c t e d  a t  the  e f f e c t s  o f  

breach in  law. However, t h i s  issue cannot be d ivorced from  

t h e i r  c l a s s i f i c a t i o n  in  insurance,  as the e f f e c t  o f  a term  

by and la rg e  depends on ca teg ory ,  and both the  e f f e c t  and 

category  are  l in k e d  w i th  the  mode o f  c r e a t io n .  Hence, i t  is  

a p p ro p r ia te  to  consider  the  th re e  issues to g e th e r  under the  

headings o f  ’ w a r r a n t i e s ’ and ’ c o n d i t io n s * .

5 .3  W a r r a n t ie s :

The expression 'w a r r a n t y ’ imports t h a t  a 
p a r t i c u l a r  s t a t e  o f  f a c t s  in  the  present  or  in  
the f u t u r e  is  a term o f  the c o n t r a c t ,  and, 
f u r t h e r  t h a t  i f  the warranty  is  not made good the  
c o n t ra c t  o f  insurance is  vo id .  I t  i s  not  
neccessary t h a t  the term ’ warranty*  should be 
used, as any form o f  words expressing the  
e x is te n c e  o f  a p a r t i c u l a r  s t a t e  o f  f a c t s  as a 
c o n d i t io n  o f  the c o n t r a c t  is  enough to  c o n s t i t u t e  
a w arran ty .  I f  th e re  is  such a warranty  the  
m a t e r i a l i t y  in  themselves is  i r r e l e v a n t ;  by 
c o n t ra c t  t h e i r  e x is te n c e  is  made a c o n d i t io n  o f  
the  c o n t r a c t . 4

Subject  to  the q u a l i f i c a t i o n  t h a t  a breach o f  w arranty  

does not a u to m a t ic a l ly  avoid the c o n t r a c t  but g ives  the  

in s u re r  the op t io n  to  avoid i t  from the date o f  b re a c h ,5 the

4 Per V iscount F in la y  in  Dawsons L t d . v .  Bonnin [1922]  2 
A.C. 413 a t  428-429 quoted by T a y lo r  C .J .  in  Akpata v.  
A fr ic a n  A l l i a n c e  In s .  Co. [1967]  3 A .L .R .  Comm. 264 a t  281.  
Note the use o f  the word ’ c o n d i t i o n ’ in  d e f in in g  a 
w a r r a n t y .

5 See Bank o f  Nova S c o t ia  v. H e l l e n ic  M u tu a l . The Good Luck 
[1989] 3 A l l  E.R. 628. ( C . A . ) .
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above dictum sums the na ture  o f  w a r r a n t ie s  in  insurance  

and show they d iv id e  in t o  two main c a te g o r ie s  o f  promises 

by th e  insured .

W arran t ies  o f  past  and present  f a c t s  are  promises

t h a t  a p a r t i c u l a r  s t a t e  o f  f a c t s  have e x is te d  in  the  past

or  e x i s t  a t  the t ime they are  made t i l l  the  c o n t r a c t  is

concluded. I f  the promise is  f a l s e ,  the  in s u re r  can avoid

the  p o l ic y  from in c e p t io n  s ince the m at te rs  r e l a t e  to  the

p re c o n t ra c tu a l  per iod  and the  e x is te n c e  o f  the  c o n t r a c t  is

p re cond it ioned  on t h e i r  co rrec tne s s .  Promissory or

co n t in u in g  w a r ra n t ie s  are  promises t h a t  a c e r t a i n  s t a t e  o f

a f f a i r s  w i l l  or  w i l l  not e x i s t  throughout the  d u ra t io n  of

the c o n t r a c t .  N o n - f u l f i l l m e n t  o f  t h a t  promised enables the

in s u re r  to  avoid the p o l ic y  from the da te  o f  breach only

and not be fore  then.  The s i g n i f i c a n c e  is  t h a t  a loss

o ccurr ing  before  the  breach remains covered but not

subsequent losses.

Sect ion  3 4 (1 )  o f  the  Marine Insurance Act 1961 which

is  the ip s iss im a verba o f  Sect ion 3 3 (1 )  o f  the 1906 Act

( U .K . )  s t a te s  t h a t  a warranty  means;

a promissory w arran ty ,  t h a t  is  to  say, a warranty  
by which the  assured undertakes t h a t  some 
p a r t i c u l a r  th in g  s h a l l  or  s h a l l  not be done, or 
t h a t  some c o n d i t io n  s h a l l  be f u l f i l l e d ,  or  
whereby he a f f i r m s  or  negat ives  the  e x is te n c e  o f  
a p a r t i c u l a r  s t a t e  o f  f a c t s .

Use o f  the word 'p ro m is s o ry ’ does not mean marine

w a r ra n t ie s  can only  r e l a t e  to  the  f u t u r e .  The word is  used

in  the  sense t h a t  w a r r a n t ie s  are promises made so t h a t  the

above d e f i n i t i o n  envisages past  and pres ent  w a r r a n t ie s  in

marine c o n t r a c ts .
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W arran t ies  are  c o n tra c tu a l  terms and, as such, are  

found in  documents ev idencing  the  c o n t r a c t  u s u a l ly  the  

p o l ic y  or  in  a proposal form in corpora ted  in  the  c o n t r a c t  

by r e f e r e n c e . 6 When w a r r a n t ie s  appear in  the  p o l i c y ,  the  

prom ise(s )  would u s u a l ly  be preceded by * i t  i s  warranted*  

or s i m i l a r  words, though in  the  absence o f  such words i t  is  

f o r  the  cour ts  to  decide whether a w arranty  is  c re a ted  by 

c e r t a i n  s ta te m e n ts .7 A common method o f  c r e a t in g  w a r ra n t ie s  

in  the N ig e r ia n  market ,  as e lsewhere,  is  by means o f  a 

d e c la r a t io n  in  proposal forms known as the  1 basis  o f  

c o n t r a c t ’ c lause .  Th is  device  deserves separate  

c o n s id e ra t io n  in  view o f  the importance o f  the  law 

surrounding i t .

5 .3 .1  The Basis o f  the C on trac t  Clause in  Proposal Forms 

The e a s ie s t  and most common way by which in s u re rs  

c re a te  a l l  c lasses  o f  warranty  is  by the  in s e r t i o n  o f  a 

d e c la r a t io n  signed by the  insured in  a proposal form 

whereby the l a t t e r  is  made to  w arran t  the  t r u t h  and 

accuracy of  the answers supp l ied  and dec la red  to  be the  

basis  o f  the c o n t r a c t  between the p a r t i e s . 8 The d e c la r a t io n  

is  f a i r l y  standard and, s u b je c t  to  minor d i f f e r e n c e s ,  the

6 See Chapter 2 paras.  2 .3  and 2 . 6 ,  supra.

7 Wheel ton v. Hardi s ty  (1 858 )  8. E.& B. 232.

8 M a c G i l l i v r a y  and P a r k in g to n . o p . c i t . . p a r a . 737; B i rd s ,  
Modern Insurance Law? (2nd e d . ) ,  p . 106. However, Pro fessor  
Ivamy w r i t e s  t h a t  i f  the performance o f  an o b l i g a t i o n  is  
declared  to  be the  basis  o f  the c o n t r a c t ,  the  s t i p u l a t i o n  
i s  to  be construed as a c o n d i t io n :  Ivamy, op . c i t . . p . 278.
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m a te r ia l  p o r t io n  reads:

I  the unders igned. . . do hereby d e c la re  t h a t  the  
p a r t i c u l a r s  and statements o f  t h i s  proposal are  
t r u e  and complete a n d . . .h e r e b y  agree t h a t  t h i s  
d e c la r a t io n  s h a l l  be held to  be promissory and 
s h a l l  form the  basis  o f  the c o n t r a c t  between me 
and the [ i n s u r e r ] .

I t  is  common f o r  the  p o l ic y  issued to  r e c i t e  t h a t  

answers supp l ied  in  the  proposal form s h a l l  be the  basis  o f  

the c o n t r a c t .  In  a d d i t  ion ,  an independent c lause o f  the  

p o l ic y  makes the t r u t h  o f  answers and statements in  the  

proposal ,  a c o n d i t io n  precedent to  the l i a b i l i t y  o f  the  

in s u re r  to  make any payment. However, the absence o f  these  

p o l ic y  p ro v is io n s  is  im mater ia l  provided i t  i s  the  

i n t e n t i o n  o f  the p a r t i e s  t h a t  the proposal form should be 

the basis  o f  the c o n t r a c t  between them.9

This  device  f o r  c r e a t in g  w a r ra n t ie s  to g e th e r  w i th  the  

law surrounding i t s  use has Engl ish common law o r i g i n s , 10 

and came to  be used in  the  N ig e r ia n  market by v i r t u e  o f  the  

e a r l y  B r i t i s h  domination o f  the  in d u s t ry .  While a breach  

of  warranty  prima f a c i e  e n t i t l e s  the in s u re r  to  avoid the  

c o n t r a c t  and the basis  c lause is  on ly  one way o f  c r e a t in g  

a w arran ty ,  much o f  the u n s a t is f a c t o r y  s t a t e  o f  the  law

9 For a c r i t i c i s m ,  see M a c G i l l i r a y  and P a rk in g to n . op . c i t . . 
p a r a . 728. Okagbue J . ,  r e f e r r i n g  to  the  d e c la r a t io n  in  the  
proposal form on ly ,  noted t h a t  "the e f f e c t  o f  t h i s  is  t h a t  
the proposal form and the  p o l ic y  s h a l l  be read as one". -  
I lo n z o  & Sons v . Un iversa l  In s .  Co. L td .  [1972]  2 E .C .S .L .R .  
611 a t  613.

10 See the comprehensive a r t i c l e  by Hasson, "The 'B as is  o f  
the C on trac t  C lau se ’ in  Insurance Law", (1971 )  34 M .L .R .  
29, where the  w r i t e r  t r a c e s  the e a r l y  development o f  the  
device to  i t s  modern use and concludes t h a t  the  judges in  
fo rm u la t in g  the  law surrounding i t s  i n i t i a l  use never  
intended the consequences ascr ibed  to  i t  in  modern t im e s .
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regard ing  the  e f f e c t s  o f  w a r ra n t ie s  in  insurance a r i s e  from 

th e  consequences o f  the  basis  c lause as i n t e r p r e t e d  in  the  

cases. Thus, Hasson opines t h a t  "No meaningful reform o f  

insurance law can be achieved w i th o u t  a complete overhaul  

o f  the  law which has developed around th e  c lause  in  

insurance l i t i g a t i o n . " 11

The e f f e c t s  o f  the  device  are  two f o l d .  A c a rd in a l  

p r i n c i p l e  o f  warranty  is  t h a t  breach e n t i t l e s  the  in s u re r  

to  avoid  i r r e s p e c t i v e  o f  i t s  m a t e r i a l i t y  to  the  r i s k  ( i n  

the  sense o f  o p e ra t in g  to  prevent  i t  or a f f e c t i n g  the  

in s u re r  in  accepting the  r i s k )  and though the  breach is  

i r r e l e v a n t  to  the loss subsequently  o c c u r r in g .  The basis  

clause by conve rt ing  answers in  proposal forms in to  

w a r ra n t ie s  c lo th e s  them w ith  these e f f e c t s .  Secondly, a l l  

re p re s e n ta t io n s  in  the form become m a t e r i a l .  The r a t i o n a l e  

is  t h a t  p a r t i e s  are  f r e e  to  determine f o r  themselves which 

terms are m a te r ia l  and the basis  c lause is  one way of  

ach iev ing  t h i s . 12 An in c o r r e c t  answer supp l ied  by the  

insured is  f a t a l  to  h is  c la im  whether or not the quest ion  

was answered to  the best o f  h is  knowledge and b e l i e f ,  and 

n o tw iths tand ing  he was not in  possession o f  the r e q u i s i t e  

in fo rm at io n  a t  the t ime o f  an sw er in g .13 The e f f e c t s  are

11 I b i d .

12 Thomsom v. Weems (1884)  9 App. Cas. 671 a t  68 3 ,684;  
Anderson v. F i t z g e r a l d  (1853 )  4 H .L .  Cas. 484 a t  p . 503.

13 Joel v. Law Union and Crown In s .  [1908]  2 K .B .863 .  In  
I lo n z o  v. Un iversa l  In s .  Co. Ltd .  (su pra )  Okagbue J . , on the  
e f f e c t  o f  a basis  c laus e^s a id ;  " In  f a c t  where th e r e  is  any 
m is re p res e n ta t io n  on the  proposal form the  p o l ic y  can be 
avoided by the in s u re rs " .
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summed up thus:

The r e s u l t  o f  the  presence o f  such a c lause in  a 
proposal form is  t h e r e f o r e  to  render i r r e l e v a n t  
any quest ion  e i t h e r  o f  the  m a t e r i a l i t y  o f  the  
in fo rm a t io n  so ob ta ined ,  or  o f  the  honesty or  
care w i th  which i t  was g iven .  I f  the  answer 
given was in a c c u ra te ,  the  in s u re rs  are  a t  l i b e r t y  
to  r e p u d i a t e . 14

The r e s u l t s  are  i l l u s t r a t e d  in  th e  cases; Akpata v.  

A fr ic a n  A l l i a n c e  Insurance Co. L t d . . 15 is  the  e a r l i e s t  

reported  N ig e r ia n  dec is ion  in  p o in t .  Here, an a p p l ic a n t  

f o r  l i f e  cover completed a proposal form c o n ta in in g ,  i n t e r  

a l i a ,  the  f o l lo w in g  quest ions;  "Do you u s u a l ly  en joy good 

health?"  and "Has any proposal on your l i f e  ever  been 

made?". The quest ions were answered in  the  a f f i r m a t i v e  and 

negat ive  r e s p e c t i v e l y .  The signed proposal conta ined the  

basis  o f  the c o n t r a c t  d e c la r a t io n  which was r e c i t e d  in  th e  

p o l ic y  issued. The proposer was put to  a medical  

examination the  r e s u l t s  o f  which were recorded in  a 

q u e s t io n n a i re  w a rra n t in g  the t r u t h  o f  answers s u p p l ie d ,  but  

w ith o u t  being dec la red  as forming the  basis  o f  the  

c o n t r a c t .  To the  quest ion "Have you ever  s u f fe re d  or  do 

you now s u f f e r  f r o m . . . G a s t r ic  or  duodenal u l c e r s " ,  the  

re p ly  was 'No*.  The assured died o f  cancer o f  the  stomach.  

I t  was revea led  a t  t r i a l  t h a t  unknown to  him and h is  

doctors ,  he s u f fe re d  from stomach u lc e rs  a t  the  t ime o f  the  

answers. The u lc e r  was a lso  undetected by the  i n s u r e r ’ s

14 The F i f t h  Report o f  the Law Reform Committee, Cmnd. 62 
( 1957) p . 4.  Th is  should be read w i th  the  q u a l i f i c a t i o n  t h a t  
t r i f l i n g  in acc urac ies  w i l l  not v i t i a t e  the  c o n t r a c t :  Dawsons 
Ltd.  v. Bonnin [1922]  2 A.C. 413.

15 [1967]  3 A .L .R .  Comm. 264.
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doctor  during the exam inat ion .  I t  a lso  turned out t h a t  the  

assured held a l i f e  p o l ic y  in  the pas t .

On the  above f a c t s ,  T a y lo r  C . J . ,  found both the  

proposal and q u e s t io n n a i re  formed the  basis  o f  the  

c o n t r a c t . 16 The in s u re r  was unable to  re p u d ia te  on account  

o f  the  untrue statements as to  the  assured ’ s h e a l th  s ince  

these were not i n c o r r e c t l y  answered in  l i g h t  o f  the  

knowledge a v a i l a b l e  to  him, but could do so by v i r t u e  o f  

the  f a l s e  answer to  the previous p o l i c y .  Applying the  

House o f  Lord ’ s dec is ion  in  Dawsons Ltd .  v .  Bonnin. 17 i t  was 

held t h a t  the m a t e r i a l i t y  o f  the  answers was i r r e l e v a n t ;  

"Once the t r u t h  o f  the  f a c t s  is  warranted the  quest ion  o f  

m a t e r i a l i t y  does not a r i s e " . 18

The same r e s u l t  fo l low e d  in  I lo n z o  & Sons v. U n iversa l  

Insurance Co. Ltd .  (s u p r a ) ,  where app ly ing  the  Dawsons 

case, in s u re rs  were held e n t i t l e d  to  re p u d ia te  the  c o n t r a c t  

on account o f  a f a l s e  answer g iven in  the  proposal as to  

where books o f  accounts are  kept w i th o u t  regard to  i t s  

m a t e r i a l i t y .  Thus, in  both Akpata and I lo n z o  the  basis  

clause was s u f f i c i e n t  to  convert  proposal answers in to  

w a r ra n t ie s  o f  e x i s t i n g  f a c t s .

While the above were dec is ions  a t  f i r s t  in s tan ce ,  a 

s i m i l a r  r e s u l t  was a r r i v e d  a t  by the Supreme Court in Royal

16 This  was because the  q u e s t io n n a i re  r e f e r r e d  to  the  
proposal w h i le  the  l a t t e r  was dec la red  to  be the  basis  o f  
the c o n t r a c t .

17 [1922]  2 A . C. 413.

18 [1967]  3 A .L .R .  Comm, a t  p . 280.
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Exchange Assurance Co. Ltd .  v. Chukwurah. 19 An insured

under a motor p o l ic y  answered 'No* to  quest ion  6 ( c )  on the

proposal form "W i l l  the  motor car  be d r ive n  by any person

who to  your knowledge has held  f o r  less  than one year a

f u l l  l i c e n c e  to  d r iv e  such v e h ic le s ? " .  To an e a r l i e r

quest ion  ( 6 ( a ) ) ,  the insured descr ibed h im s e l f  as a le a rn e r

d r i v e r .  The answers were warranted and dec la red  to  be the

basis  o f  the  c o n t r a c t .  The insured had an ac c id e n t  w i th

the v e h ic le  when h is  l ic e n c e  was a month and two days old

whereupon the in s u re r  repudia ted  l i a b i l i t y  on account o f

the  wrong in fo rm a t io n  supp l ied  to  quest ion  6 ( c ) .  S i r

Darnley Alexander C . J . N . ,  held the  insured in  breach o f  a

promissory warranty  not to  d r iv e  the  v e h ic le  w i th  less than

a f u l l  y e a r ’ s l ic e n c e .  Applying the d ec is io n  in  Dawsons

(s u p r a ) ,  he observed:

. . .w h e r e  a proposal is  made the  "basis" o f  a 
c o n t r a c t  o f  insurance,  any misstatement in  i t ,  
whether m a te r ia l  or  no t ,  is  a ground on which the  
in s u re rs  may avoid l i a b i l i t y  under the  p o l ic y  and 
is  a good and v a l i d  defence to  an a c t io n  f o r  
indemnity by the p o l i c y h o l d e r . 20

Apart  from the i r r e le v a n c e  o f  the breach to  the  loss (which

the co u r t  f e l t  unnecessary to  co ns ider )  o th e r  im portant

r e s u l t s  a r is e  from the  use o f  the c lause in  the  case.

I t  was contended f o r  the insured t h a t  quest ion  6 ( c )  as

framed was not intended to  apply  to  him but on ly  to  o th e rs .

The t r i a l  judge accepted t h i s  argument, observing t h a t  to

construe the  quest ion  o therw ise  would have made the  words

19 [1976]  N .C .L .R .  191.

20 I b i d . a t  p p . 196-197.  The dictum was a p p l ie d  by Agoro J . ,  
in American I n t e r n a t i o n a l  In s ,  v .  P ike [1978]  N .C .L .R .  402.
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* to  your knowledge’ used t h e r e i n  r id ic u lo u s  and 

meaningless, but the Supreme Court regarded the  argument as 

" u n te n a b le " .

Secondly, i t  is  arguable  t h a t  by r e q u i r in g  the  insured  

to  answer to  h is  knowledge, on ly  a warranty  o f  op in ion  or  

b e l i e f  was crea ted  which gave the  in s u re rs  a r i g h t  i f  

d is h o n e s t ly  or  r e c k le s s ly  made.21 The case i l l u s t r a t e s  the  

d i f f i c u l t y  faced by insureds in  a p p r e c ia t in g  the e f f e c t  of  

w a r ra n t ie s  crea ted  by answers supp l ied  when dec lared  to  be 

the  basis  o f  the  c o n t r a c t . 22

F i n a l l y ,  the answer to  quest ion 6 ( a )  had shown the  

proposer as a le a rn e r  d r i v e r  ho ld ing no v a l i d  l ic e n c e  a t  

the t ime i t  was su p p l ie d ,  which the c o u r t  found c o r r e c t .  

I t  would appear t h a t  but f o r  the  basis  c la us e ,  t h e r e f o r e ,  

the in s u re r  could not have r e l i e d  on no n -d isc lo su re  or  

m isrep re s e n ta t io n  to  avoid  l i a b i l i t y  s ince  the  proposal  

would be considered as a w h o le .23

5 . 3 . 2  S t r i c t  and L i t e r a l  Compliance w i th  W arran t ies

A n c i l l i a r y  to  the  p r i n c i p l e  t h a t  the  m a t e r i a l i t y  o f  a 

warranty  whether c rea ted  by the  basis  c lause or  w r i t t e n  on 

the p o l ic y  is  i r r e l e v a n t ,  is  the p r i n c i p l e  mandating the

21 For t h i s  type o f  warranty  see B i rd s ,  Modern Insurance  
Law, p . 103. Though t h i s  may not a f f e c t  the  r e s u l t  reached.

22 See B ird s ,  "W arrant ies  in  Insurance Proposal Forms", 
[1977]  J .B .L .  231. As the w r i t e r  po in ts  ou t ,  i t  is  
u n fo r tu n a te  t h a t  in s u re rs  do not d r a f t  proposal quest ions  
in ten d ing  to  c re a te  w a r r a n t ie s  c l e a r l y  nor make i t  c l e a r  to  
the layman the  consequences o f  the  s l i g h t e s t  inaccuracy .

23 For t h i s  aspect o f  the  case see Chapter 6 para .  6 . 5 . 4 ,  
i n f r a .
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insured to  comply s t r i c t l y  and l i t e r a l l y  w i th  the  terms o f  

the w arranty  once c re a te d .  A cc ord ing ly ,  i t  i s  

inconsequent ia l  t h a t  non-compliance did  not c o n t r ib u te  to  

the  loss or increase  the  p o s i b i l i t y  t h a t  a loss would occur  

in the  way i t  d id ,  or a t  a l l .  I m p l i c i t  in  the  requirement  

are t h a t ;

( a )  S u b s ta n t ia l  compliance w i th  a w arranty  does not  

s u f f i  c e .

(b )  The purpose f o r  which a w arranty  is  c rea ted  is  

secondary.

(c )  The p e c u l ia r  c ircumstances o f  the  insured or  insured  

prop e r ty  and h is  a b i l i t y  to  comply are  i r r e l e v a n t .

The most common w arranty  which has worked a g a in s t  

insureds in  N ig e r ia  is  t h a t  g e n e r a l ly  c a l l e d  the  

* Documentary Evidence W arra n ty ’ whereby the  insured  

warrants  to  keep during the  p o l ic y  “a complete s e t  o f  

books, accounts and stocks sheet showing a t r u e  and 

accura te  record o f  a l l  business t ra n s a c t io n s "  in  E n g l ish .  

This  has become f a i r l y  standard in  commercial b u rg la ry  or  

f i r e  p o l i c i e s  in s u r in g  s t o c k - i n - t r a d e .

In  M a t ta r  v .  Norwich Union F i r e  Insurance S o c i e t y . 24 

such a warranty  appeared in  a b u rg la ry  p o l ic y  on which the  

insured sought to  recover f o r  loss by t h e f t  whereupon th e  

in s u re r  r e l i e d  on i t s  breach. The insured contended t h a t  he 

kept s u f f i c i e n t  books and records to  enable  the  in s u r e r  

determine what goods were in  the shop and t h e i r  va lue  a t  

the t ime o f  lo ss .  A cco rd ing ly ,  i t  was submitted t h a t  as

24 [1 9 6 5 ]  A .L . R .  Comm. 268.
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the  w arranty  was vague, the  sa les  books and in vo ices  kept

by th e  insured would s u f f i c e .  Th is  argument was r e je c te d  by

the Supreme Court .  I t  was held t h a t  terms in  the  na ture  o f

w a r ra n t ie s  demanded s t r i c t  and l i t e r a l  compliance and not

s u b s t a n t ia l  compliance no m atte r  how c lo s e .  In  reaching

t h i s  conclus ion ,  the  c o u r t  appeared unmindful o f  the

warning o f  the Lord P re s id e n t  in  the  S c o t t is h  case of

Kennedy v.  Smith t h a t :

I f  in s u re rs  seek to  l i m i t  t h e i r  l i a b i l i t y  under 
a p o l ic y  by r e ly i n g  upon a l le g e d  undertak ing as 
to  the  f u t u r e  prepared by them and accepted by 
the insured ,  the language they use must be such 
t h a t  the  terms o f  the  a l le g e d  undertak ing  and i t s  
scope are  c l e a r l y  and unambiguously expressed or  
p l a i n l y  i m p l i e d , . . .  any such a l le g e d  undertak ing  
w i l l  be construed, in  dubio , co n tra  p ro fe re n te m .25

I d e n t i c a l  w a r ra n t ie s  appeared in  the  p o l i c i e s  in

I lo n z o  (s u p r a ) ,  and Onuh v. United N ig e r ia  Insurance Co.26

The courts  had no d i f f i c u l t y  in  ho ld ing  in su re rs  e n t i t l e d

to  avoid f o r  the f a i l u r e  to  keep books o f  account. I t  was

emphasised in  the l a t t e r  case t h a t  the importance o f

keeping account books is  to  enable in s u re rs  a s c e r t a in  the

c h a ra c te r  and amount o f  loss and to  check exaggera t ions  and

f a l s i t y .  However, in  n e i t h e r  case was i t  necessary to  show

t h a t  the breach prevented the  in s u re rs  from a s c e r ta in in g

the loss s u f fe re d  or  t h a t  the c la ims were f a l s e l y

ex agg era te d .

25 1 9 7 6 S .L .T .  110 a t  p . 116. See the  Ghanian case o f  H i . iaz i  
v. New In d ia  In s .  Co. [1969]  1 A .L .R .  Comm. 7 where a term 
re q u i r in g  the insured to  keep books o f  account was held a 
c o n d i t io n  a l lo w in g  c la ims to  be ad jus ted  a f t e r  loss and not  
a w arran ty .

26 [1975]  N .C .L .R .  413.
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Using door locks d i f f e r e n t  from chubb locks warranted

and dec la red  a c o n d i t io n  precedent to  payment in  Narsons

L t d . v .  Lion o f  A f r i c a  Insurance C o . , was a breach a l lo w in g

re p u d ia t io n .  According to  Kassim J . :

When i t  is  sa id  t h a t  th e re  must be s t r i c t  and 
l i t e r a l  compliance w i th  the terms o f  a w arran ty ,  
what is  meant is  t h a t  the  ac tua l  th in g  s t i p u l a t e d  
f o r  must be provided or  done, and i t  is  not open 
f o r  the  assured to  say t h a t  what in  f a c t  was 
provided or  done was, although not the  same, a 
s u b s t a n t ia l  e q u iv a le n t ,  and t h a t  the v a r i a t i o n  
was im m a t e r i a l . 27

In  the c ircumstances, f u r t h e r  c o n s id e ra t io n  o f  whether the

breach c o n t r ib u te d  to  th e  loss or  increased the  r i s k  was

unnecessary.

A unique a p p l i c a t i o n  o f  the t h i r d  l i s t e d  e f f e c t  t h a t  

the  circumstances o f  the  insured are  im mater ia l  in  

co ns ider ing  breach o f  a warranty  is  i l l u s t r a t e d  in  two 

cases. In  Amaechi v.  Norwich Union F i r e  Insurance28 a 

b u rg la ry  p o l ic y  conta ined the  documentary evidence  

w arra n ty ,  and the  in s u re r  repudia ted  f o r  f a i l u r e  to  keep 

the  r e q u i s i t e  books. Bennet J . ,  in  upholding the  i n s u r e r ’ s 

r i g h t  observed t h a t  the in s u re d ’ s counsel had put forward  

"an i n t e r e s t i n g  but untenable  p r o p o s i t io n ,  t h a t  as the  

[ i n s u r e r ]  had co n trac ted  w i th  a p e t t y  t r a d e r  and as i t  is  

a no tor ious  f a c t  t h a t  p e t ty  t r a d e r s  in  N i g e r i a  do not keep 

proper books o f  accounts the  [ in s u r e r ]  cannot reasonably  

r e q u i re  the [ in s u re d ]  to  produce the  s o r t  o f  evidence which 

a competent businessman would be a b le  to  produce".

27 [1969] N .C .L .R .  185 a t  187; see a ls o  s . 32 M . I . A .  1961.

28 Unreported,  S u i t  No. LD/1958. (Lagos High C o u r t ) .
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In  Okoli  v. West A f r ic a n  P ro v in c ia l  In s u ra n c e , 29 a

s e m i - l i t e r a t e  insured warranted in  a b u rg la ry  p o l ic y  to

keep a n ig h t  watch man on the  premises and books o f

account.  The c o u r t ,  in  ho lding the  insured in  breach when 

he d id  n e i t h e r ,  r e je c te d  the argument t h a t  h is  ed uca t iona l  

s tand ing and the  unso ph is t ica ted  na ture  o f  h is  business  

were such t h a t  he could not comply or  be expected to  

a p p re c ia te  the  f a r  reaching consequences o f  the  

w a r r a n t i e s . 30

Perhaps, the fo l lo w in g  comment serves as an

i l l u s t r a t i o n  o f  p o l i c y h o l d e r s ’ views on insurance

w a r ra n t ie s  in  N ig e r ia :

. . . t h e  requirements f o r  what the  insurance  
companies consider  a v a l i d  c la im  are so s t r i n g e n t  
t h a t  one does not re q u ire  to  be insured a f t e r  
meeting such requirements .  For example, to  c la im  
f o r  a s to le n  c a r ,  you must have locked the  
s t e e r in g  wheel, must have i n s t a l l e d  pedal lock ,  
must have locked the  doors, and must have put the  
car  in  a locked g a ra g e ! ! !  A f t e r  a l l  th ese ,  why 
does one need to  insure  a car  a g a in s t  t h e f t ? 31

5 .4  Condit ions

The p r a c t ic e  is  f o r  in surers  to  draw up p o l i c i e s  to  

c o nta in  a number o f  s t i p u l a t i o n s  under the  general  heading  

" c o n d i t io n s ” . Non-observance o f  such s t i p u l a t i o n s  w i l l  

a t  l e a s t  prevent  recovery ,  w h i le  o th e rs ,  depending on the

29 Unreported,  S u i t  No. J D /4 2 /6 3 .  (Jos High C o u r t ) .

30 C f .  Farwel l  L .J .  in  Re Bradley and Essex Acc ident  
[1912]  1 K.B. 415.  In  Hi j a z i  v. New I n d i a  In s .  L td .  ( s u p r a ) , 
i t  was held the duty o f  in surers  to  see t h a t  i l l i t e r a t e s  
w ith  whom they deal a re  in a p o s i t io n  to  f u l l y  understand  
the  t r a n s a c t io n .

31 Diatchavbe,  "Raw Deals From Insurance C o n tra c ts " ,  Dai 1v 
Times, May 18 1981, p . 3.
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c o u r t ’ s c o n s t ru c t io n ,  may e n t i t l e  the  in s u re r  to  repu d ia te  

the  e n t i r e  c o n t r a c t  from the  date  o f  breach. Th is  is  

because almost a l l  p o l i c i e s  co n ta in  a general c lause making 

the  observance o f  a l l  o th e r  c o n d i t io n s ,  a c o n d i t io n  

precedent to  the  i n s u r e r ’ s l i a b i l i t y  in  the  fo l lo w in g  

words;

The due observance and f u l f i l l m e n t  o f  the  terms  
co n d i t io n s  and endorsements o f  t h i s  p o l ic y  in  so 
f a r  as they r e l a t e  to  anyth ing to  be done or  
complied w i th  by the insured and the  t r u t h  o f  the  
statements and answers in  the  sa id  proposal s h a l l  
be c o n d i t io n s  precedent to  any l i a b i l i t y  o f  the  
[ i n s u r e r ]  to  make any payment under t h i s  p o l i c y .

Two po in ts  a r i s e  from the c la use .

The f i r s t  is  t h a t  not a l l  c o n t ra c tu a l  s t i p u l a t i o n s  can 

be co n d i t io n s  precedent to  recovery or  l i a b i l i t y  s ince  some 

only  impose o b l ig a t io n s  on the insured a f t e r  

in d e m n i f ic a t io n ,  e . g . ,  c lauses r e q u i r in g  the insured t o  co

opera te  in  the  e x e rc is e  o f  subrogat ion  r i g h t s ,  w h i le  o thers  

do not impose o b l ig a t io n s  a t  a l l . 32 To t h i s  end i t  was held  

in  Akangbe v.  W e s t -A fr ica n  P ro v in c ia l  In s u ra n c e . 33 t h a t  an 

excess c lause is  not a c o n d i t io n  precedent to  the  i n s u r e r ’ s 

l i a b i l i t y  to  make payments.

Secondly,  by tu rn in g  what may o therw ise  be w a r ra n t ie s  

in to  c o n d i t io n s  precedent to  payment, i t  is  arguable  t h a t  

the r i g h t  to  avoid f o r  breach o f  a warranty  is  l o s t ,  and 

the op t io n  converted to  a r i g h t  to  re fuse  payment on ly  

w h i le  leav in g  the  c o n t r a c t  in  f o r c e .  Th is  argument may be

32 In  Re Bradley and Essex Acc ident  Indemnity  [1912]  1 K.B. 
415 a t  432, the p r a c t ic e  o f  i n s e r t in g  such general c lauses  
was c r i t i c i s e d  by Farw e l l  L .J .

33 [1975]  1 N .M .L .R .  215.
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o f  l i m i t e d  p r a c t i c a l  importance as in e i t h e r  case, the

in s u re r  can deny recovery f o r  a loss which is  what d i r e c t l y

a f f e c t s  the  insured .  Moreover, cour ts  in  N ig e r ia  have not

pursued the  argument or  drawn d i s t i n c t i o n s .  In  M a t te r

(s u p r a ) ,  where i t  was warranted t h a t  c e r t a i n  books be ke p t ,

c lause  9 o f  the  p o l ic y  conta ined a c o n d i t io n  precedent

prov iso  in  the  above terms. The Supreme Court ,  w i th o u t

d iscussing the  in su re rs  r i g h t  to  avoid the  p o l ic y  on breach

of  warranty  s t r i c t o  sensus, simply held t h a t  the f a i l u r e  to

comply was f a t a l  to  the  in s u re d ’ s c la im .  The same r e s u l t

was reached in  Narsons Ltd .  ( s u p ra ) .

I t  may, however, be im portant  to  draw the d i s t i n c t i o n

because, as shown e a r l i e r ,  the  breach o f  a warranty

e n t i t l e s  the in s u re r  to  avoid the  p o l ic y  w i th o u t  showing

t h a t  breach c o n t r ib u te d  to  the  lo ss ,  whereas th e r e  is

a u t h o r i t y  to  the e f f e c t  t h a t  the  breach o f  a c o n d i t io n

e n t i t l e s  the in s u re r  to  re fuse  indemnity i f  th e re  is  a

causal connection between breach and l o s s . 34 A f o r t i o r i ,

the ’ c o n d i t io n s  p rec e d e n t ’ d e c la r a t io n  in f lu e n c e s  the

cour ts  in  a s c r ib in g  e f f e c t s  to  terms. Thus, in  Stoneham v.

Ocean Rlwy. and General Accident In s u ra n c e , where a p o l ic y

c o n d i t io n  r e q u i r in g  n o t ic e  o f  death was held not to  be one

precedent to  the i n s u r e r ’ s l i a b i l i t y ,  Cave J . ,  observed:

I t  seems to  me t h a t  the  r a t i o n a l  conclusion is  
t h a t  a l l  these c o n d i t io n s  mean what they say, and 
t h a t  where th e re  is  a p ro v is io n  t h a t  the  
c o n d i t io n  s h a l l  be a c o n d i t io n  precedent i t  is  
so, but where th e re  is  no such p ro v is io n  i t  i s

34 Lane v .  S p r a t t  [ 1 9 7 0 ]  2 Q.B. 48 0 .

202



n o t . 35

In  Phoenix Assurance Co. v.  01 abode. c o n d i t io n  5 o f  a 

motor p o l ic y  requ ire d  the  insured to  take  a l l  reasonable  

steps to  safeguard the  v e h ic le  from loss or  damage and to  

m ain ta in  i t  in  an e f f i c i e n t  c o n d i t io n  a t  a l l  t im es ,  w h i le  

c lause 9 conta ined the  usual c o n d i t io n  precedent c la use .  

T a y lo r  C . J . ,  in  i n t e r p r e t i n g  the e f f e c t s  o f  th e  p ro v is io n s  

adopted the  t e s t  in  Shawcross on Motor Insurance ,  (2nd e d . )  

thus;  " Is  i t  an e s s e n t ia l  co nd i t ion ?  -  That  i s ,  is  i t  a 

c o n d i t io n  the  breach o f  which e n t i t l e s  the  in su re rs  to  

d e c la re  the p o l ic y  void? I t  is  submitted w i th  some 

h e s i t a t i o n ,  i t  i s  n o t " . 36 In  e f f e c t ,  c lause 9 was construed  

in such a way as r e q u i r in g  compliance w i th  c lause  5 to  be 

precedent on ly  to  the  l i a b i l i t y  o f  the  in s u re r  to  make 

payments and not precedent to  the continued v a l i d i t y  o f  the  

p o l i c y ,  breach o f  which renders the  p o l ic y  v o id a b le .

On the o th e r  hand, in  Cox v. Orion Insurance Co. 

L t d . . 37 c o n d i t io n  2 o f  a motor p o l ic y  re q u ire d  the  insured  

to  d e l i v e r  d e t a i l e d  p a r t i c u l a r s  o f  loss w h i le  c o n d i t io n  8 

conta ined the  c o n d i t io n  precedent d e c l a r a t i o n .  The 

in s u re d ’ s m is re p re s e n ta t io n s  in supply ing  p a r t i c u l a r s  upon

35 ( 188 7) 19 Q.B.D. 237 a t  p . 241. See a lso  F le tc h e r  Moulton 
L .J .  in  Re Bradley [1912]  1 K.B. a t  p . 428.

36 [1968]  2 A .L .R .  Comm. 7 a t  11. N o t ice  th e  use o f  
" e s s e n t ia l  c o n d i t io n "  as opposed to  w arran ty  or  c o n d i t io n  
precedent to  l i a b i l i t y  d e s p i te  the  f a c t  t h a t  they bear 
s i m i l a r  consequences on breach. Th is  adds to  the  
u n s a t is f a c t o r y  confusion in  the  s t a t e  o f  the  law regard ing  
the c l a s s i f i c a t i o n  o f  insurance terms and the  e f f e c t  o f  
breach .

37 [1982]  R .T .R .  1 . ( C . A . )
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a loss was held a breach o f  both co n d i t io n s  and, in  the  

circumstances, the in s u re r  was e n t i t l e d  t o  re p u d ia te  the  

whole c o n t ra c t  and re fuse  payment under the  p o l i c y .  Thus, 

the  c o n d i t io n  precedent c lause  was used to  co nve rt  terms o f  

the p o l ic y  imposing an o b l i g a t i o n  a f t e r  loss in t o  

c o n d i t io n s  precedent to  the  continued v a l i d i t y  o f  the  

p o l ic y  or w a r r a n t y .38

The a u t h o r i t i e s  on whether the  breach o f  a term  

o b l ig i n g  the insured to  take  or  r e f r a i n  from ta k in g  c e r t a i n  

steps ,  or  to  m ainta in  a p a r t i c u l a r  s t a t e  o f  a f f a i r s  be fore  

lo ss ,  e n t i t l e s  the in s u re r  to  w i th o ld  indemnity w i th o u t  

showing a connection between the  breach and loss are  not  

s e t t l e d .  However, the in c lu s io n  o f  a c o n d i t io n  precedent  

clause may be v i t a l .

In  Conn v.  Westminster Motor Insurance C o . . 39 a motor 

p o l ic y  contained a c lause r e q u i r in g  the  insured to  ta ke  

steps to  mainta in  the v e h ic le  in  an e f f i c i e n t  c o n d i t io n ,  

w h i le  another conta ined the  c o n d i t io n  precedent  

d e c la r a t io n .  S e l l e r s  L . J . ,  a t  f i r s t  in s ta n ce ,  he ld t h a t  

since the breach was unconnected w i th  the  lo s s ,  th e  

in s u re rs  were prevented from r e ly i n g  on i t .  The Court o f  

Appeal reversed the de c is ion  hold ing t h a t  i t  was i r r e l e v a n t

38 W a l le r  L . J . ,  w i th  whom Donaldson and O’ Connor L .J J .  
agreed, spoke o f  a breach o f  c o n d i t io n  ’ which goes t o  the  
roo t  o f  t h i s  case ’ . Quaere whether c lause 8 in  making 
co n d i t io n s  o f  the p o l i c y  ’ co n d i t io n s  precedent t o  any 
l i a b i l i t y  . . . t o  make any payment under t h i s  p o l ic y *  should  
be in t e r p r e t e d  as one making compliance w i th  a l l  c o n d i t io n s  
a quid pro quo to  the continued val  i d i t y  o f  the pol icy  i . e . ,  
a w arran ty .

39 [1966]  1 L loyd ’ s Rep. 407.
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whether breach caused the  a c c id e n t ,  but on ly  whether th e r e  

was a breach o f  c o n d i t i o n . 40 Salmon L .J .  a lone r e l i e d  on 

the  c o n d i t io n  precedent d e c la r a t io n  to  hold t h a t  the  breach  

per se prevented recovery .

However, in  Lane v .  S p r a t t  (s u p r a ) ,  R o s k i l l  J . ,  

appears to  have proceeded on the  assumption t h a t  a 

p ro v is io n  r e q u i r in g  the  insured to  safeguard insured goods 

in  c ircumstances where an employee absconded w i th  th e  

goods, was a type which e n t i t l e d  the  in s u re r  to  re fu se  

indemnity on ly  i f  th e re  was a connection between the  breach  

and loss .  R ec en t ly ,  in  Port-Rose v.  Phoenix Assurance  

C o . . 41 Hodgson J . ,  in  a judgment no tab le  f o r  i t s  p r a c t i c a l  

approach, held t h a t  however a c o n d i t io n  in  a p o l i c y  

o b l ig i n g  an insured to  take  reasonable steps to  p rev en t  

loss was looked a t ,  whether as a c o n d i t io n  precedent to  

l i a b i l i t y  or  as one suspending cover t e m p o r a r i ly ,  a causal  

connection between the  breach and loss must be shown to  

a l low  an in s u re r  re fuse  payment.

The only  N ig e r ia n  case in  which the  issue has been 

considered is  c o n s is te n t  w i th  the approach in  Conn. In  Lion  

of  A f r i c a  Insurance Co. v. Oduah, in s u re rs  suing the  

insured to  recover sums paid to  a t h i r d  p a r ty  under a 

l i a b i l i t y  p o l ic y  r e l i e d  on breach o f  c lause 5 o f  the p o l i c y  

r e q u i r in g  the  insured to  m ain ta in  the v e h ic le  in  an 

e f f i c i e n t  s t a t e .  The insured had d r iv e n  the  v e h ic le  w i th  a

40 I b i d . a t  p p .409, 412; (W i l lm er  L.J w i th  whom Davies L.J
agreed) .

41 (1986)  136 New L .J .  333.
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worn out f r o n t  t y r e  a t  the  t ime o f  the  a c c id e n t .  Clause 9 

conta ined the  c o n d i t io n  precedent p rov iso .  The t r i a l  

judge ,  though f in d in g  t h a t  the  breach caused the  a c c id e n t ,  

observed:

I  do not th in k  t h a t  the  issue here is  whether or  
not the  t y r e  bu rs t  was respons ib le  f o r  the  
a c c id e n t .  The issue to  my mind is  whether the  car  
involved in  the  a c c id e n t  was f i t t e d  w i th  a worn 
out t y r e  a u to m a t ic a l ly  render ing  the  car  not to  
be in  a s t a t e  o f  e f f i c i e n t  r e p a i r  and maintenance  
thereby in c u r r in g  a breach o f  c lause 5 o f  the  
p o l ic y  c o n d i t i o n s . . . 42

Perhaps, the  dec is ions  in  Lane and P o r t -R o s e . above, 

could be exp la ined  on the  ground t h a t  in  cases where i t  is  

not c l e a r  t h a t  the  f a c t s  a l le g e d  to  c o n s t i t u t e  a breach 

p o in t  c o n c lu s iv e ly  to  a breach o f  c o n d i t io n ,  a causal  

connection between the  breach and loss becomes r e le v a n t  in  

e s t a b l i s h in g  the breach o f  c o n d i t io n  i t s e l f .

A r e la t e d  issue is  whether i t  i s  necessary f o r  an 

in s u re r  to  show i t  was p re ju d ic ed  by the  breach o f  a 

c o n d i t io n  before  r e ly i n g  on i t  to  re fuse  payment. This  

commonly concerns terms r e q u i r in g  the  insured to  take  

c e r t a i n  steps a f t e r  lo ss .  As such, the r e le v a n t  quest ion  

i s  whether the  breach has p re ju d ic e d  the  in s u re r  and not  

whether i t  was connected w i th  the loss .  The a u t h o r i t i e s  in  

p o in t  were r a t i o n a l i s e d  by Bingham J . ,  in  P ioneer Concrete  

( U . K . ) Ltd.  v. N a t iona l  Employers Mutual Insurance L t d . . 43 

where c o n d i t io n  1 o f  an a c c id e n t  insurance re q u ire d  w r i t t e n  

n o t ic e  o f  'any a c c id en t  o r  c la im  immediately the  same s h a l l

42 [1973]  3 E .C .S .L .R .  78 a t  p . 80.

43 [1985]  2 A .E .R .  395.
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have come to  the  knowledge o f  the  insured or  h is

r e p r e s e n t a t i v e ’ , w h i le  c o n d i t io n  2 conta ined the  c o n d i t io n

precedent p r o v is io n .  The m a te r ia l  issue f o r  d e te rm in a t io n

was whether on a f a i l u r e  to  g ive  the r e q u i s i t e  n o t ic e  th e

in s u re r  had to  show i t  was p re ju d ic e d .  The learned judge

refused to  accept the  judgment o f  Denning M.R. in  L ic k is s

v.  M i le s to n e  Motor P o l i c i e s 44 as a u t h o r i t y  f o r  the

p ro p o s i t io n  t h a t  an in s u re r  cannot r e l y  on a breach o f

c o n d i t io n  unless ac tua l  p r e ju d ic e  i s  shown to  have been

s u f fe r e d .  According to  Bingham J . :

The c o n d i t io n  in  quest ion  was included as a 
c o n d i t io n  o f  the p o l ic y  agreed between the
insured and the  in s u re rs  and expressed in  c l e a r  
terms to  be a c o n d i t io n  precedent to  any
l i a b i l i t y  o f  the in s u re r  to  make payment under  
the  p o l i c y .  On o rd in a ry  p r i n c i p l e s  o f  c o n t r a c t ,  
i t  would seem to  me t h a t  the in s u re r  could r e ly  
on t h i s  breach o f  c o n d i t io n  whether the  breach 
caused him p r e ju d ic e  or  not and whether the  
re fu s a l  o f  payment in  those circumstances was in  
general  terms m e r i to r io u s  or u n m e r i t o r io u s .
Th a t ,  as I  understand i t ,  is  the  p o s i t io n  under 
the  Marine Insurance Act 1906 .45

The p r i n c i p l e s  deducib le  from the  cases exposes a

shortcoming in  insurance law from the in s u re d ’ s v ie w p o in t .  

In  most cases breach is  unconnected w i th  loss and causes no 

p re ju d ic e  to  the  in s u re r  who can deny payment or  re p u d ia te  

the c o n t r a c t .  Th is  leads to  a c o n s id e ra t io n  o f  common

44 [1966]  1 W.L.R. 1334.

45 At p p .400 -4 01 .  The re fe re n c e  to  the  Marine Insurance Act  
1906 would appear to  be a re fe re n c e  to  s . 3 3 (3 )  where breach  
o f  a warranty  e n t i t l e s  the  in s u re r  to  rep u d ia te  the  c o n t r a c t  
whether m a te r ia l  or  not and i r r e s p e c t i v e  o f  p r e ju d ic e .  Th is  
i s  a lso  the p o s i t io n  o u ts id e  marine insurance as shown 
e a r l i e r  in  the  Chapter .  N o t ice  again t h a t  th e  presence o f  
the c o n d i t io n  precedent c lause in f lu e n c e d  the  ho ld in g .
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p o l ic y  c o n d i t io n s  a f f e c t i n g  insureds a t  the  p o in t  o f  c la im  

and j u d i c i a l  a t t i t u d e  to  them in N ig e r i a .

5 .4 .1  Condit ions  R equir ing  Insureds to  Take Steps to  

Prevent Loss

Most p rop er ty  and l i a b i l i t y  p o l i c i e s  c o n ta in  

p ro v is io n s  o b l ig i n g  the  insured to  take  reasonable steps to  

safeguard insured p rop e r ty  from loss or  damage and m ain ta in  

i t  in an e f f i c i e n t  c o n d i t io n  a t  a l l  t imes in  o rde r  to  

prevent  the  occurrence o f  the r i s k .

J u d ic ia l  tendency is  to  hold the  insured in  breach in  

circumstances where a loss r e s u l t s  during non-compliance  

w ith o u t  adequate regard to  the circumstances o f  the  

insured or the  reasonableness o f  the steps taken by him. In  

Lion o f  A f r i c a  Insurance Co. v. Qduah (s u p r a ) ,  the  insured  

argued t h a t  he s a t i s f i e d  the o b l i g a t i o n  imposed by 

employing an exper ienced mechanic to  ensure t h a t  h is  

v e h ic le s  were p ro p e r ly  mainta ined a t  a l l  t im es .  Having  

found t h a t  a f r o n t  t y r e  was worn out to  the canvass a t  the  

t ime o f  the a c c id e n t ,  the judge held i t  would be absurd to  

argue t h a t  the insured had taken reasonable steps to  

safeguard the v e h ic le  from lo ss .  S i m i l a r l y ,  in  Phoeni x 

Assurance Co. v. 01 abode (s u p r a ) ,  i t  was held  im mater ia l  

t h a t  two re a r  ty r e s  as opposed to  f r o n t  t y r e s  were worn 

ou t .  In  both cases t h i s  amounted to  lack  o f  reasonable  

care  to  m ain ta in  any v e h ic le  in  a roadworthy c o n d i t io n .

The danger posed to  insureds a r i s i n g  from the  wide 

c o n s t ru c t io n  some c o ur ts  are  prepared to  g ive  such
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c o n d i t io n s  is  i l l u s t r a t e d  in  Hauwa v. N ig e r ia n  Peoples

Insurance Co.46 Cond it ion  5 o f  a motor p o l ic y  conta ined the  

reasonable steps and e f f i c i e n t  maintenance p ro v is io n  w h i le  

c o n d i t io n  10 was the  general c o n d i t io n  precedent

d e c l a r a t i o n .  The in s u re r  refused payment f o r  an ac c id e n t  

in v o lv in g  the  insured v e h ic le  c o l l i d i n g  w i th  s t a t i o n a r y  

o b je c ts  a t  n i g h t ,  a l l e g i n g  breach o f  the  c o n d i t io n s .  I t  

was found a t  the t r i a l  t h a t  the  conduct o f  a d r i v e r

employed by the  insured in  f a i l i n g  to  d r iv e  in  a way which

the  judge considered s u f f i c i e n t  to  avoid the  c o l l i s i o n  had 

caused the a c c id e n t .  However, th e re  was no s p e c i f i c  f in d in g  

o f  reck lessness on the  d r i v e r ’ s p a r t .  I t  was held t h a t  the  

d r i v e r  "did not e x e rc is e  the  degree o f  care  and 

c ircumspection a prudent and reasonable d r i v e r  would have 

done, and was t h e r e fo r e  respons ib le  f o r  the  a c c id e n t " .  The 

judge was a lso  s a t i s f i e d  t h a t  c o n d i t io n  5 read w i th  10, was 

a c o n d i t io n  precedent to  the  i n s u r e r ’ s l i a b i l i t y  to  make 

any payment which had not been complied w i t h .

Some p o in ts  a r is e  f o r  comment from the  above ho ld in g .  

I t  would appear the c o n d i t io n  was read out o f  c o n te x t .  The 

c o n t r a c t  was between the insured owner o f  the  v e h ic le  and 

the  in s u r e r .  Thus, the o b l i g a t i o n  was on the  insured to  

take  reasonable steps to  safeguard the v e h ic le  from loss or  

damage which should have been s a t i s f i e d  by her ta k in g  steps  

to  employ a c a re fu l  and exper ienced d r i v e r ,  and not an 

ab so lu te  o b l i g a t i o n  to  employ a d r i v e r  who would never be 

invo lved in an ac c id en t  as the  case suggests. I t  appears

46 [1 9 7 2 ]  N .C . L . R .  168.
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from the c o u r t ’ s c o n s t ru c t io n  t h a t  an insured is  in  breach 

o f  the  c o n d i t io n  in  a l l  a c c id en t  cases in v o lv in g  

ne g l igence .  Whereas, th e re  is  no r u le  o f  insurance law 

r e l i e v i n g  an in s u re r  f o r  losses occasioned by negl igence  

which is  the  primary r i s k  insured a g a in s t  in  n e a r ly  a l l  

insurances.  However, assuming the  o b l i g a t i o n  could be 

construed to  cover the  negl igence o f  both the  insured and 

employee, negligence per se would not r e l i e v e  the  in su re r  

from l i a b i l i t y .  To be r e l i e v e d ,  reck lessness in  the sense 

of  a p p r e c ia t in g  a danger and c o u r t in g  i t  would have to  be 

shown as described by D ip lock L . J . ,  in  F raser  v.  Furman47 

and a p p l ie d  in  Lane v.  S p r a t t  ( s u p ra ) .

A s i m i l a r  argument ra is e d  by in s u re rs  t h a t  an ac c ident  

o c curr ing  in  circumstances in v o lv in g  a bu rs t  f r o n t  t y r e  and 

brake pipes was prima f a c i e  evidence t h a t  the  insured was 

in breach o f  a co n d i t io n  to  m a in ta in  the  ta nk e r  in  a 

roadworthy c o n d i t io n ,  and o f  neg l igence ,  was r e je c te d  in  

0-io v. N ig e r ia  Rel iance In s u ra n c e .48 I t  was th e r e  held t h a t  

an a c c id e n t  occurr ing  in  c ircumstances beyond the  c o n tro l  

of  the  d r i v e r  and w i th o u t  the  f a u l t  o f  the  insured d id  not  

amount to  a breach o f  the c o n d i t io n .

5 . 4 . 2  Condit ions Requir ing  the N o t i f i c a t i o n  o f  Loss

Most p o l i c i e s  co nta in  p ro v is io n s  r e q u i r in g  the  insured  

to  n o t i f y  the in s u re r  o f  loss .  In  l i f e  and proper ty

47 [1967]  2 L lo yd ’ s Rep. 1. The t e s t  o f  reck lessness was
held to  be o b je c t iv e  in  Roberts v.  S ta te  General Insurance  
Manager [1974] 2 N .Z .L .R .  312.

48 [1 9 8 3 ]  2 F .N .R .  313.
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p o l i c i e s ,  the  c o n d i t io n  may r e q u i re  n o t i f i c a t i o n  o f  death  

or lo ss ,  w h i le  l i a b i l i t y  p o l i c i e s  r e q u i re  n o t ic e  o f  the  

occurrence o f  an event l i k e l y  to  g ive  r i s e  to  a c la im  or  

l i a b i l i t y  and o f  p ros ecu t ions ,  in que s ts ,  proceedings, w r i t s  

e t c .  Some s p e c i fy  the  t ime w i t h in  which n o t ic e  should be 

given w h i le  o thers  use words l i k e  ‘ im m e d ia te ly ’ or * as soon 

as p o s s i b le ’ .

In  a d d i t io n  to  p o l ic y  p ro v is io n s ,  the  Motor V eh ic les  

(T h i r d  P ar ty  Insurance)  Act o f  1950 in  r e q u i r in g  an in s u re r  

to  s a t i s f y  t h i r d  p a r ty  judgments on com pulsor i ly  insured  

l i a b i l i t i e s ,  prov ides as a p re c o n d i t io n  in  s e c t io n  1 0 ( 2 ) ( a )  

t h a t  n o t ic e  must be given t o  the  in s u r e r  be fore  or  w i t h in  

seven days o f  the commencement o f  proceedings in  which 

judgment was ob ta ined .

The problem a r i s i n g  is  b a s i c a l l y  the  same; the  insured

or t h i r d  p a r ty  has not complied w i th  the  requirements and

the in s u re r  seeks to  r e ly  on t h i s  to  re fuse  indem nity .  

Here, the  co ur ts  have adopted a l i b e r a l  a t t i t u d e  in  

constru ing  the p ro v is io n s  where t h i r d  p a r t i e s  are  involved  

but insureds have been p re ju d ic ed  by them. Lambo J . ,  in  

hold ing t h a t  a t h i r d  p a r t y ’ s s o l i c i t o r ’ s l e t t e r  to  the  

in s u re r  s a t i s f i e d  both the p ro v is io n s  o f  the motor p o l ic y  

and the  Act ,  observed as fo l lo w s  about n o t i f i c a t i o n

condi t i o n s :

They are  not in s e r te d  f o r  the purposes o f  
enab l ing  the  in surers  t o  escape l i a b i l i t y ,  but  
r a th e r  to  g ive  them a reasonable o p p o r tu n i ty  o f  
i n v e s t i g a t i n g  the  c la im  under the  most fa v o u ra b le  
circumstance, and thereby  o f  d e te c t in g  and
r e j e c t i n g  f r a u d u le n t  or  exaggerated demands. The 
c o n d i t io n  ought to  be construed f a i r l y  to  g ive  
e f f e c t  to  t h i s  o b je c t ,  but a t  the  same t ime so as
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to  p r o t e c t  the assured a g a in s t  being trapped by 
obscure or  ambiguous ph ra seo log y .49

That the judge might have been over sympathet ic  to  

insureds in s t a t i n g  the  law was confirmed when in  Northern  

Assurance Co. v.  Wuraola50 and Y orks h ire  Insurance Co. v.  

Haway51 the  Supreme Court he ld insureds in  breach o f  p o l ic y  

co n d i t io n s  precedent r e q u i r in g  them to  n o t i f y  in s u re rs  o f  

the commencement o f  t h i r d  p a r ty  c la ims a g a in s t  them, even 

though in  Wuraola i t  appeared the  in s u re r  came to  know o f  

the proceedings s h o r t l y  a f t e r .

In  the  absence o f  a c o n t ra ry  s t i p u l a t i o n  in  the  

p o l i c y ,  i t  was held in  Edema v.  Express Insurance Co.52 t h a t  

n o t ic e  o f  the t h e f t  o f  insured v e h ic le  given to  the  lo ca l  

agency through which the  c o n t r a c t  was e f f e c t e d  was n o t ic e  

to  the  in s u r e r .  And, in  O.io v. N ig e r ia  R e l ia n c e , ( s u p r a ) ,  

i t  was held t h a t  n o t ic e  o f  an ac c id e n t  g iven to  the  

i n s u r e r ’ s lo ca l  branch manager is  adequate n o t ic e  t o  the  

i n s u r e r .

The e x te n t  to  which in s u re rs  may choose to  go in  

r e ly i n g  on n o t ic e  c o n d i t io n s  is  shown in  U n i ty  L i f e  & F i r e  

Insurance Co. v.  Bani re 53 where c lause 4 ( a )  o f  a

49 M a r t ins  v. Nat iona l  Employers’ Mutual [1969]  N .C .L .R .  46 
a t  p . 56; a f f i rm e d  in [1969]  N .C .L .R .  395. See H a rr in g to n  v.  
Link P o l i c i e s . The T imes. 12 May 1989, p . 29.

50 [1969] N .C .L .R .  4.

51 [1969] N .C .L .R .  464. See a ls o  United N ig e r ia  In s ,  v.
Oloko [1981]  3 C. A. 241.

52 Unreported,  S u i t  No. 1 / 3 6 / 8 1 ,  conta ined in  (1985)  1 N ig.
Bui.  C .L .  76.

53 [1981]  3 C . A. 46
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househo lder ’ s comprehensive p o l ic y  req u ire d  the  insured to  

g ive  immediate n o t ic e  o f  loss in  w r i t i n g .  The in s u re r  

denied payment contending t h a t  n o t ic e  was not g iven in  

w r i t i n g  though a d m it t in g  the  insured had o r a l l y  n o t i f i e d  i t  

o f  the  t h e f t  o f  her j e w e l l e r y .  A f in d in g  by the  Court  o f  

Appeal t h a t  the in s u re r  had waived w r i t t e n  n o t ic e  by 

sending assessors to  i n v e s t ig a t e  the  loss p ro tec te d  the  

insured .  Thus, i t  was unnecessary to  consider  whether  

n o t ic e  acquired  by means o th er  than s t i p u l a t e d  in  the  

c o n d i t io n  would s u f f i c e . 54 A waiver  in  almost s i m i l a r  

circumstances was, however, r e je c te d  in  Egbe.iobi v.  Mercury  

Assurance C o.55 where the insured was held  in  breach o f  a 

c o n d i t io n  precedent r e q u i r in g  n o t ic e  o f  a c c id e n t  w i t h i n  

t h i r t y  days.

The case ( Egbe.iobi . above) is  o f  equal s i g n i f i c a n c e  to  

another  type o f  c o n d i t io n  commonly found in  l i a b i l i t y  

p o l i c i e s  t h a t  "no admission, o f f e r ,  promise, payment or  

indemnity s h a l l  be made or  given by the insured w i th o u t  the  

w r i t t e n  consent o f  the i n s u r e r " . The insured was held in  

breach o f  t h i s  c o n d i t io n  by ex press ly  a d m it t in g  l i a b i l i t y  

f o r  the ac c id en t  and by h is  conduct o f  ta k in g  custody o f  

the t h i r d  p a r t y ’ s damaged v e h ic le .  The use of  such

54 See L ic k is s  v.  M i le s to n e  Motor P o l i c i e s  [1966]  1 W.L.R.  
1334.

55 [1985] H .C .N .L .R .  276.
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c o n d i t io n s  drew adverse comments from the  A u s t r a l i a n  Law

Reform Commission in  i t s  re p o r t  on insurance c o n tra c ts  in

the  f o l lo w in g  words:

Yet  the  a p p l i c a t i o n  o f  such a c lause may w e l l  
g ive  r i s e  to  hardship in  in d iv id u a l  cases. In  the  
case o f  a c c id e n ts ,  th e r e  may w e l l  be spontaneous 
admissions, e i t h e r  as a r e s u l t  o f  shock or  from 
n a tu ra l  concern f o r  those who are  in ju r e d  or  
whose p ro p e r ty  has been damaged or  d e s t r o y e d .56

I t  is  noteworthy t h a t  in  none o f  the  above cases where

in s u re rs  were held e n t i t l e d  to  re fuse  payment on account o f

breach o f  c o n d i t io n s  was the  issue o f  p r e ju d ic e  considered .

5 . 4 . 3  A r b i t r a t i o n  C ondit ions :  The S c o t t  v.  Averv Clause

Common in  insurance p o l i c i e s  in the N ig e r ia n  market  

are c lauses p ro v id in g  t h a t  a l l  d i f f e r e n c e s  a r i s i n g  out  o f  

the c o n t r a c t  should be r e f e r r e d  to  a r b i t r a t i o n ,  and the  

s a t i s f a c t i o n  o f  t h i s  is  made a c o n d i t io n  precedent to  the  

insured having a r i g h t  o f  a c t io n  a g a in s t  the in s u r e r .  The 

clauses are  commonly c a l l e d  the S c o t t  v.  Avery57 c lause  

a f t e r  the insurance case dec id ing  t h a t  such c lauses are  

e n fo rc e ab le  as co n d i t io n s  precedent to  the  l i a b i l i t y  o f  an 

in s u re r  so long as they do not p u rp or t  to  oust the  

j u r i s d i c t i o n  o f  the c o u r ts .

Most o f  the c lauses p re s c r ib e  the  submission o f  ' a l l  

d i f fe r e n c e s *  to  a r b i t r a t i o n  and t h i s  would inc lude  le g a l

56 A u s t r a l ia n  Law Reform Commission Report No. 20 (1981— 
82) p a r a . 233. Such a c o n d i t io n  was held not to  be c o n t ra ry  
to  p u b l ic  p o l ic y  in  T e rry  v.  T r a f a l g a r  Union In s .  [1970]  1 
L lo y d ’ s Rep. 524.

57 ( 1856) 5 H .L .C .  810.
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issues o f  l i a b i l i t y  which are  best resolved by the  c o u r t s . 58 

The pr imary c r i t i c i s m  d i r e c t e d  a t  insurance a r b i t r a t i o n  is  

t h a t  i t  encourages in s u re rs  in  the  use o f  t e c h n ic a l  and 

unm e r i to r io u s  defences s ince  a r b i t r a t i o n  prov ides a c loak  

from p u b l ic  opprobium.59 Thus, the  Law Reform Committee 

( U . K . )  expressed concern a t  the  p o s s i b i l i t y  o f  abusive use 

o f  a r b i t r a t i o n  c lauses by in s u re rs ,  but r e f r a in e d  from  

making recommendations because some insurance a s s o c ia t io n s  

had agreed not to  i n s i s t  on a r b i t r a t i o n  in  d ispu tes  over  

l i a b i l i t y . 80 However, both the  A u s t r a l ia n  and New Zealand  

Law Commissions recommended t h a t  compulsory a r b i t r a t i o n  

clauses be rendered i n n e f f e c t i v e . 81

R e l ia nce  on a r b i t r a t i o n  c lauses has assumed 

s i g n i f i c a n t  p rop or t io n s  by N ig e r ia n  in s u re rs ,  and the  

p r a c t ic e  is  suggest ive  o f  misuse. A r b i t r a t i o n  c lauses are  

employed as de lay  t a c t i c s  t h a t  may e v e n t u a l l y  disuade an 

insured from pursuing the  s e t t le m e n t  o f  l e g i t i m a t e  c la im s .  

This  seems another lo g ic a l  e x p la n a t io n  f o r  why an in s u re r  

would i n s i s t  on a r b i t r a t i o n  when an a c t io n  is  i n s t i t u t e d  in  

c o u r t  f o r  a d ju d ic a t io n .  S u re ly ,  in s u re rs  cannot c la im  lack

58 I t  was r e c e n t ly  held in  Hayter  v. Nelson & o r s . .  The 
Times. 29 March 1990, t h a t  in  the  c o n te x t  o f  insurance  
a r b i t r a t i o n ,  the words 'd i s p u t e s ’ and ' d i f f e r e n c e s ’ were 
a p p l ic a b le  to  cases even where i t  could be th e re  and then  
determined t h a t  one p a r ty  or  o th e r  was in  the r i g h t .

59 B i rd s ,  Modern Insurance Law, p . 204; A u t r a l i a n  Law Reform 
Commission, o p . c i t . . p . 205; New Zealand Report o f  the  
Contracts  and Commercial Law Reform Committee on Aspects o f  
Insurance Law, p p . 10-11 .

80 Cmnd. 62 (1957)  para .  13.

81 Footnote 59, above.
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of  proper hear ing  in  a co u r t  o f  law.

Courts have t r i e d  to  f o r e s t a l l  abusive p r a c t ic e  by

hold ing t h a t  a r b i t r a t i o n  clauses do not prov ide a defence

a g a in s t  a c la im ,  but on ly  g ives in s u re rs  the  r i g h t  to  apply

f o r  a s tay  o f  proceedings commenced in  breach o f  the

p ro v is io n  under se c t io n  5 o f  the  A r b i t r a t i o n  Act 19 58 ,62

which the  co u r t  may g ran t  or  re fuse  a t  i t s  d i s c r e t i o n .

Thus, Egbuna J . ,  in Ezeigbo v.  Lion o f  A f r i c a  Insurance

Co. . adopting the  t e x t  in  22 H a ls b u ry ’ s Laws o f  England,

3rd e d . ,  para .  505, observed:

An a r b i t r a t i o n  c lause does not n e c e s s a r i ly  
prec lude the  assured from b r in g in g  an a c t io n  to  
en force  h is  c la im .  The c lause may be nothing  
more than a c o l l a t e r a l  term o f  the  c o n t r a c t . . .  by 
which a t r i b u n a l  f o r  de term in ing  d ispu tes  is  
p r o v i d e d . . . i f  th e  assured br ings  an a c t io n ,  the  
in s u re rs  are  not r e l i e v e d  from l i a b i l i t y ,  but  
they a re  e n t i t l e d  to  apply  under th e  c lause  to  
have the  a c t io n  s t a y e d .63 (Emphasis added).

In  most cases, the  f a c t  t h a t  the in s u re r  has taken a

step in  defending the proceedings prevents  the  g ran t  o f  a

s t a y . 64

However, two recent  dec is ions  o f  the  Court  o f  Appeal 

have taken away t h i s  p r o t e c t io n  from insureds and present  

worrying prospects as regards the use o f  a r b i t r a t i o n  

c lauses .  They are:  United N ig e r ia  Insurance Co. Ltd.  v.

62 Cap. 13,1958 Laws o f  N i g e r ia .  S ta te s  have corresponding  
provi s io n s .

83 [1967] N .C .L .R .  8 8 ,9 5 .  See a lso  T a y lo r  J. in  Kayode v.
Royal Exchange Ass. [1 95 5 -5 6 ]  W .R .N .L .R .  a t  158; Qghene & 
Sons v. Royal Exchange Ass. [1967] N .C .L .R .  a t  321, f o r  
s i m i l a r  conclusions .

84 Shaibu v. Maximum In s .  [1976] N .C .L .R .  179; Egbe.iobi v.  
Mecury Ass. Ltd .  [1985]  H .C .N .L .R .  276.
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Oloko65 and United N ig e r ia  Insurance Co. Ltd .  v .  Oshinuga. 66

The Court o f  Appeal accepted as the law the  sta tem ent  

appearing in  M a c G i l l i v r a y  on Insurance Law (4 th  e d . )  para .  

1780 t h a t :

Where a r b i t r a t i o n  is  made a c o n d i t io n  precedent  
to  the  commencement o f  any a c t io n  and the  assured 
d e c l in e s  a r b i t r a t i o n  and commences an a c t io n ,  
the  [ i n s u r e r ]  may e i t h e r  s e t  up the  c lause as an 
abso lu te  defence to  the a c t io n  or  waive the  
c o n d i t io n  precedent and, t r e a t i n g  the  c lause as 
merely a c o l l a t e r a l  agreement to  r e f e r ,  apply f o r  
a s tay  o f  proceedings pending the  r e f e r e n c e . . . 67

In  the  former case, p a r t i c i p a t i o n  by the in s u re r  throughout

t h i r d  p a r ty  proceedings c o n s t i tu te d  a waiver  o f  i t s  r i g h t

to  r e l y  on the  c lause as an abso lu te  defence. In  the l a t t e r

case, non-compliance by the insured w i th  the  a r b i t r a t i o n

c o n d i t io n  precedent was held an abso lu te  defence to  the

c la im  r e l i e v i n g  the in s u re r  from l i a b i l i t y .

The key f a c t o r  appears to  be t h a t  a r b i t r a t i o n  is

dec lared  a c o n d i t io n  precedent to  l i a b i l i t y  or  commencement

o f  a c t io n  as i t  always is  in  most p o l i c i e s .  Thus, in  Omole

Motors Ltd.  v. Riverbank Insurance C o . . 68 i t  was held t h a t

the f a i l u r e  o f  the in s u re r  to  apply f o r  a s tay  of

proceedings under se c t io n  5 o f  the A r b i t r a t i o n  Act d id not

prec lude i t  from s e t t i n g  up the a r b i t r a t i o n  c lause

conta ined in the p o l ic y  as an abso lu te  defence to  the

in s u re d ’ s c la im  i f  i t  was a S cot t  v. Avery type where

65 [1981 ] 3 C.A. 241 .

66 [1983] 1 F .N .R .1 0 8 .

67 I b i d . a t  p . 11 5 .

68 [1982] 1 O .Y .S .H .C .  44 a t  p . 48.
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a r b i t r a t i o n  is  made a c o n d i t io n  precedent to  any a c t io n .

Again, in  none o f  the  above cases d id  the  issue o f  

p r e ju d ic e  to  the  in s u re r  occasioned by non submission to  

a r b i t r a t i o n  considered .  In  l i g h t  o f  the  d e c is io n s ,  th e re  is  

a case f o r  render ing  compulsory a r b i t r a t i o n  c lauses  

i n e f f e c t i v e  and e n fo rce a b le  on ly  i f  the  insured agrees to  

a r b i t r a t i o n  a f t e r  a c la im  a r i s e s . 69

5 .5  Control  o f  P o l ic y  Terms and t h e i r  E f fe c ts

At d i f f e r e n t  t im es ,  va r io u s  Governments have found i t  

d e s i r a b le  to  c o n tro l  in s u r e r s ’ use o f  p o l ic y  terms a g a in s t  

insureds and t h i r d  p a r t i e s ,  as w e l l  as p re s c r ib in g  what 

consequence breach o f  p o l i c y  s t i p u l a t i o n s  should c a r r y .  

The broad o b j e c t i v e  o f  such c o n t ro ls  is  to  p r o t e c t  the  

insured ,  or t h i r d  p a r t i e s  to  whom the insured is  l i a b l e ,  

from oppressive c o n tra c tu a l  p ro v is io n s .  I t  i s  proposed to  

examine under t h i s  p a r t  th e  c o n tro l  measures so f a r  adopted  

in  N ig e r ia  and appra ise  t h e i r  r e s u l t s  drawing from  

comparisons w i th  o th e r  common law j u r i s d i c t i o n s .

5 .5 .1  The Motor V eh ic le s  (T h i r d  P ar ty  Insurance)  Act o f  

1950

The f i r s t  a t tem pt a t  c o n t r o l l i n g  c e r t a i n  terms and 

t h e i r  e f f e c t s  in  insurance p o l i c i e s  came under the  Motor  

V eh ic les  (T h i r d  P ar ty  Insurance)  Act o f  1950. The Act

69 E . g . ,  the New South Wales, V i c t o r i a  and Queensland
approach conta ined in  the  A u s t r a l ia n  Law Commission Report ,  
op. c i t . . para .  331 p . 204. Th is  recommendation is  enacted  
in s . 8 o f  the  Insurance Law Reform Act 1977, (New Ze a la nd ) .
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brought in t o  fo rc e  compulsory l i a b i l i t y  cover f o r  death or

b o d i ly  i n j u r y  to  t h i r d  p a r t i e s  a r i s i n g  out o f  the  use o f

motor v e h i c l e s , 70 and enacts in  s e c t io n  8 t h a t :

Any c o n d i t io n  in  a p o l i c y . . . is s u e d . . . f o r  the  
purposes o f  t h i s  Act p ro v id in g  t h a t  no l i a b i l i t y  
s h a l l  a r i s e  under the p o l i c y . . . o r  t h a t  any 
l i a b i l i t y  so a r i s i n g  s h a l l  cease in  the  event o f  
some s p e c i f i e d  th in g  being done or  om it ted  to  be 
done a f t e r  the  happening o f  the  event g iv in g  r i s e  
to  a c l a i m . . . s h a l 1 be o f  no e f f e c t  in  connection  
w ith  such c la ims as are  se t  out  in  paragraph (b )  
o f  subsection (1 )  o f  s e c t io n  6 [ t h i r d  p a r ty  
1i a b i 1i t y  c l a i m s ] :

Provided t h a t  noth ing in  t h i s  s e c t io n  s h a l l  be so 
construed as to  render void any p ro v is io n  in  a 
p o l i c y . . . r e q u i r in g  the  person i n s u r e d . . . t o  repay 
to  the  i n s u r e r . . . any sums which the i n s u r e r . . .may 
have become l i a b l e  to  pay under the  p o l i c y . . . a n d  
which have been a p p l ie d  to  the s a t i s f a c t i o n  o f  
the  c la ims o f  t h i r d  p a r t i e s .

Sect ion  9 f u r t h e r  prov ides t h a t  so much o f  a p o l ic y  as 

purports  to  r e s t r i c t  the  insurance granted in  r e l a t i o n  to  

c e r t a i n  m atte rs  s h a l l ,  in  respect  o f  t h i r d  p a r ty  

l i a b i l i t i e s ,  be o f  no e f f e c t .  The s e c t io n  however g ives

the in s u re r  the  r i g h t  to  recover sums paid o u t ,  which would 

not o therw ise  have been paid to  t h i r d  p a r t i e s  on account of  

the breach o f  p o l ic y  p ro v is io n s ,  from the insured .  The 

m atte rs  covered by the s e c t io n  are:

(a )  the age or phys ica l  or mental c o n d i t io n  o f  
persons d r iv i n g  the motor v e h ic le ;  or
(b )  the c o n d i t io n  o f  the motor v e h ic le ;  or
(c )  the number o f  persons t h a t  the  motor v e h ic le  
c a r r i e s ;  or
(d )  the weight or phys ica l  c h a r a c t e r i s t i c s  o f  the  
goods t h a t  the motor v e h ic le  c a r r i e s ;  or
(e )  the t imes a t  which or the  area  w i t h in  which 
the  motor v e h ic le  is  used; or
( f )  the  horsepower or  va lue  o f  the  motor v e h ic le ;  
or
(g )  the  c a r ry in g  on the  motor v e h ic le  o f  any

70 S e c t io n s  3 ( 1 )  & 6(1 ) ( b ) .
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p a r t i c u l a r  means o f  i d e n t i f i c a t i o n . . . 71

I t  is  c le a r  t h a t  s e c t io n  8 o p era te s ,  in  r e l a t i o n  to  

t h i r d  p a r ty  c la im s ,  to  i n v a l i d a t e  those terms not r e l a t i n g  

d i r e c t l y  to  the r i s k  covered, but o b l ig i n g  an insured to  

take  or r e f r a i n  from ta k in g  c e r t a i n  steps a f t e r  loss ,  e . g . ,  

c o n d i t io n s  r e q u i r in g  n o t i f i c a t i o n  o f  loss or  p r o h i b i t i n g  

the admission o f  l i a b i l i t y  to  t h i r d  p a r t i e s  or  compromising 

the c la im  as in  Egbe.iobi (s u p r a ) ,  though the  case did  not  

concern t h i r d  p a r ty  death or i n j u r y ,  but t h i r d  p a r ty  

prop er ty  damage.

In  United N ig e r ia  Insurance Co. Ltd .  v. Oloko (s u p r a ) ,  

a p ro v is io n  r e q u i r in g  the insured to  g ive  immediate n o t ic e  

in w r i t i n g  o f  a c la im  was held to  be o f  no e f f e c t  a g a in s t  

the t h i r d  p a r ty  c la im ing  from the in s u re r  by v i r t u e  o f  

s e c t io n  8 . 72

Whether a r b i t r a t i o n  c lauses making an award a 

c o n d i t io n  precedent to  l i a b i l i t y  are  a f f e c t e d  by the  

s e c t io n  arose f o r  dec is io n  in the Oloko case, above. The 

Court o f  Appeal took the view t h a t  though i t  was held in  

Jones v. B irch Bros. L t d . . 73 t h a t  an a r b i t r a t i o n  c o n d i t io n  

precedent is  u n a f fe c te d  by a s i m i l a r  p ro v is io n  o f  the Road

71 The p ro v is io n s  conta ined in  s s .8  & 9 are  s i m i l a r  to  
those conta ined in  s s . 148( 1 )& (2 )  o f  the  Road T r a f f i c  Act  
1972 (U.K. ) .

72 [1981]  3 C.A. a t  p . 260.  See a ls o  M a r t in s  v. N a t iona l  
Employers’ Mutual [1969]  N .C .L .R  46 a t  p . 56.

73 [1933]  2 K.B. 597.
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T r a f f i c  Act 1930 ( U . K . ) , 74 s ince s e c t io n  10 o f  the N ig e r ia n  

Act g ives a t h i r d  p a r ty  the  r i g h t  to  proceed a g a in s t  the  

in s u re r  once judgment is  ob ta ined  a g a in s t  the insured ,  the  

a r b i t r a t i o n  c o n d i t io n  which may be used a g a in s t  an insured  

seeking indemnity cannot be used a g a in s t  th e  t h i r d  p a r ty  

seeking s a t i s f a c t i o n  o f  the  judgment.

While  s e c t io n  8 r e l a t e s  to  *c o n d i t io n s ’ , s e c t io n  9 

i n v a l i d a t e s  p ro v is io n s  whether or not descr ibed as 

* w a r r a n t i e s ’ , ’ c o n d i t i o n s ’ , or  ' e x c e p t io n s ’ . Thus, w h i le  

i t  may be p o ss ib le  to  evade se c t io n  8 by framing the terms  

as except ions  (though t h i s  is  d o u b t fu l )  no such formal  

techniques can be used to  evade the e f f e c t s  o f  s e c t io n  9 

once the  m atte r  r e l a t e s  to  anyth ing s p e c i f i e d  t h e r e i n .  

Common clauses r e q u i r in g  the insured to  m ain ta in  the  

v e h ic le  in  a roadworthy c o n d i t io n  are  in v a l id a t e d  a g a in s t  

t h i r d  p a r t i e s  by the l a t t e r  s e c t io n .

The above p ro v is io n s  o f  the Act are  designed f o r  the  

p r o t e c t io n  o f  t h i r d  p a r t i e s 75 (and not persons in s u r e d ) ,  so 

t h a t  they are not p re ju d ic ed  by breach o f  co n d i t io n s  to  

which they have not c o n t r ib u te d ,  and to  ensure t h a t  t h e i r  

chances o f  recovery are  not dependent on p r i v a t e  

arrangements between in s u re r  and insured .  Consequently, the

74 With resp ec t ,  t h i s  may have been a wrong reading o f  the  
case f o r  Greer and Romer L .J J .  , f e l t  the  S c o t t  v. Avery p a r t  
o f  an a r b i t r a t i o n  c lause (making an award precedent to  
l i a b i l i t y )  was vo id  under se c t io n  38 o f  the  Act o f  1930.

75 The Law Reform Commission was o f  the view t h a t  the  
p r o t e c t io n  a f fo rd e d  t h i r d  p a r t i e s  by ss .8  & 9 should be 
extended to  t h i r d  p a r t i e s  covered by o th e r  types o f  
l i a b i l i t y  p o l i c i e s .  -  Law Reform Journal (1986)  p . 181. The 
recommendation was, however, not adopted in  the  Insurance  
(S pec ia l  P ro v is io n s )  Decree 1988, i n f r a .
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prov iso  to  se c t io n  8 a l lo w  in s u re rs  to  i n s e r t  in  p o l i c i e s  

p ro v is io n s  empowering them to  recover from insureds sums 

they  would not o therw ise  be l i a b l e  to  pay by reason o f  non-  

compliance w i th  c o n d i t io n s ,  but f o r  the  s e c t io n .  The 

prov iso  to  s e c t io n  9 on the o th e r  hand g ives in su re rs  an 

automat ic  r i g h t  to  recover .  In  Y orksh ire  Insurance Co. v.  

Haway. 76 the Supreme Court held t h a t  an in s u re r  who s e t t l e d  

t h i r d  p a r ty  c la ims as requ ired  by the Act n o tw i ths ta nd ing  

a breach o f  n o t ic e  c o n d i t io n  by the insured could recover  

the  payments from him by v i r t u e  o f  a p ro v is io n  in  the  

p o l ic y  to  t h a t  e f f e c t  and the prov iso  to  s e c t io n  8. I t  was 

f u r t h e r  held t h a t  the  insured could not s e t  up the payment 

to  the t h i r d  p a r ty  as an estoppel a g a in s t  an in s u re r  

r e ly i n g  on the breach.

There is  a u t h o r i t y  in  Sule v. Norwich Union F i r e  

Insurance77 t h a t  s e c t io n  8 p ro te c ts  a pe rm it ted  d r i v e r  by 

i n v a l i d a t i n g  c e r t a i n  c o n d i t io n s ,  so t h a t  the  d r i v e r  who 

sued h is  employer ’ s in s u re r  f o r  an indemnity in  respect  o f  

damages awarded ag a in s t  him f o r  i n j u r i n g  a t h i r d  p a r ty  

succeeded d e sp i te  h is ,  and the insured em ployer ’ s, breach  

o f  n o t ic e  c o n d i t io n s  in  the  p o l i c y . 78

In  the absence o f  a term in  the p o l ic y  a l lo w in g  an 

in s u re r  to  recover sums paid out to  t h i r d  p a r t i e s  from the  

insured ,  i t  was held in Lion o f  A f r i c a  Insurance Co. v.

76 [1969] N .C .L .R .  464, 475 -476 .

77 [1971] 1 N .C .L .R .  271.

78 I b i d . a t  p p .287-288 .  On the  issue o f  p r i v i t y  o f  
c o n t r a c t ,  see Chapter 8 p a r a . 8 . 5 ,  i n f r a .
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Oduah (s u p r a ) ,  t h a t  where an in s u re r  s e t t l e s  t h i r d  p a r ty  

c la im s under compulsion o f  law d e s p i te  the  in s u re d ’ s breach  

o f  a c o n d i t io n  precedent to  n o t i f y  the  in s u r e r ,  the  l a t t e r  

i s  e n t i t l e d  to  c la im  th e  sum from th e  insured under general  

c o n t r a c t  law. Th is  is  because the  insured is  in  breach of  

c o n t r a c t  and damages awarded f o r  the  breach would be the  

amount paid by the  in s u r e r .

5 . 5 . 2  L e g i s l a t i v e  and A d m in is t r a t iv e  Contro l  o f  P o l ic y  

Terms

In  many j u r i s d i c t i o n s ,  Governments have found i t  

necessary to  c o n tro l  p o l ic y  terms through d i r e c t  

l e g i s l a t i v e  in t e r v e n t io n  or  p res cr ibed  a d m in is t r a t i v e  

machinery. Such in t e r f e r e n c e  w i th  freedom o f  c o n t r a c t  

a r is e s  from the re c o g n i t io n  o f  insurance as "c o n t ra c ts  o f  

a d h e s io n " ,79 and the  d i s p a r i t y  in  ba rg a in ing  p o s i t io n s  

between in s u re rs  and a s i g n i f i c a n t  number o f  insureds .  

Moreover,  insurance i s  recognised as a business a f f e c t e d  

w ith  "a p u b l ic  i n t e r e s t " 80 hence the  need to  co n t ro l  the  

a b i l i t y  o f  in s u re rs  to  p re s c r ib e  onerous and oppress ive  

terms. Though the  system used to  achieve the  r e s u l t  is  

v a r ie d ,  a c e n t r a l  motive behind r e g u la t in g  p o l ic y  terms is  

sa id  to  be the d e s i re  to  p r o t e c t  th e  p u b l ic  from u n f a i r

79 See Chapter 2 para .  2 . 6 ,  supra.

80 Hasson, "The Spec ia l  Nature o f  the  Insurance C on trac t :  
A Comparison o f  the  American and Engl ish  Law o f  Insurance" ,
(1984)  47 M.L.R. 505.
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c o n t r a c ts  and u n f a i r  t re a tm e n t  o f  p o l i c y h o l d e r s . 81

In  some c o u n t r ie s ,  s t a t u t o r y  standard p o l i c i e s  are  

p res c r ib e d  f o r  c e r t a i n  c lasses o f  insurance e s p e c i a l l y  

consumer type c o n t r a c ts .  Th is  form o f  c o n tro l  descr ibed as 

"the most s u b s t a n t ia l  and the most i n f l e x i b l e  in t e r f e r e n c e  

w ith  freedom o f  c o n t r a c t " ,  is  common in  a number o f  

American S t a t e s , 82 and is  t h a t  favoured by the  A u s t r a l ia n  

Law Commission which recommended standard cover in  motor 

v e h i c l e ,  householder ’ s ,  personal a c c id e n t ,  consumer c r e d i t  

and t r a v e l  in s u ra n c e s .83 Also common in  America, are  

s t a t u t o r y  requirements t h a t  a p o l ic y  co n ta in  s p e c i f i e d  

i n d iv id u a l  p ro v is io n s  o r  a p r o h i b i t i o n  from c o n ta in in g  

pre s c r ib e d  terms e .g .  a l i f e  p o l ic y  exempting l i a b i l i t y  i f  

death occurs in  a s p e c i f i e d  manner.

Other c o u n tr ie s  r e q u i re  p o l i c i e s  to  be submitted to  an 

a d m i n i s t r a t i v e  o f f i c e r  c a l l e d  the Insurance Commissioner,  

S uper in tendent  e t c .  The submission may be f o r  t a c i t  

approva l ,  i . e . f o r  in fo rm a t io n  on ly ,  or  f o r  a c t i v e  v e t t i n g  

o f  terms as a p re c o n d i t io n  o f  use. Th is  form o f  

a d m i n i s t r a t i v e  co n tro l  is  common in c o n t in e n ta l  European

81 L i ja d u ,  "Governmental Control  o f  the Operat ions o f  
Insurance Companies", (1972)  I  U N  Conference Papers p . 77.

82 See the d e t a i l e d  work by Kimball and Pfenni g s t o r f , 
" L e g i s l a t i v e  and J u d ic ia l  Control  o f  the  Terms o f  Insurance  
C on trac ts :  A Comparative Study o f  American and European 
P r a c t i c e " ,  (1964)  39 In d ia n a  L .J .  675 a t  p p .687 -699 .  The 
w r i t e r s  conclude t h a t  'On the whole in  the  American 
insurance market ,  the insurance c o n t r a c t  is  under v i r t u a l l y  
complete p u b l ic  c o n t r o l ’ .

83 A u s t r a l i a n  Law Reform Commission, o p . c i t . . p p .35 -51 .  
The recommendation is  enacted in  s s . 34-37 o f  the Insurance  
C on trac ts  Act 1984 ( A u s t r a l i a ) .
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c o u n t r i e s . 84 Pena lty  f o r  non-compliance ranges from a f i n e  

to  i n v a l i d a t i o n  o f  non-complying terms or  revoking the  

l i c e n c e  o f  a r e c a l c i t r a n t  in s u r e r .

The United Kingdom market is  probably the l e a s t  

re g u la te d  in  terms o f  c o n tro l  o f  p o l ic y  terms. Apart  from 

the Statements o f  Insurance P r a c t ic e ,  freedom o f  c o n t ra c t  

p r e v a i l s  u n i n h i b i t e d . 05 There have been c a l l s ,  however, f o r  

the  enactment o f  standard p o l i c i e s  in  the  p r i n c i p a l  c lasses  

of  insurance and f o r  the  a d m in is t r a t i v e  v e t t i n g  o f  p o l ic y  

terms by an Insurance S u p e r in te n d e n t .86

Though a rece nt  comparative study shows t h a t  over  

r e g u la t io n  i n h i b i t s  in ven t iveness  and co m p e t i t io n ,  and is  

in im ic a l  to  p o l i c y h o l d e r s ’ i n t e r e s t s ,  the  w r i t e r s  concede 

t h a t  a system o f  co n tro l  o f  p o l ic y  terms is  d e s i r a b le  to  

e l i m i n a t e  " s u rp r is in g "  or " u n fa i r "  c lauses in  the  " f in e  

p r i n t " ,  but opined t h a t  a standard c o n t r a c t  law d e c la r in g

84 See a d d i t i o n a l l y ,  the a r t i c l e  by Kimball  and
P f e n n i g s t o r f , " A d m in is t ra t iv e  Control  o f  the Terms of  
Insurance C o n t r a c t s " , (1965)  40 In d ia n a  L .J .  143, comparing 
the va r ious  system of  a d m i n i t r a t i v e  co n tro l  in  America and 
Western European C ou ntr ies .

85 See g e n e r a l l y ,  E l l i s  and W i l t s h i r e ,  R egu la t ion  of  
Insurance in  the United Kingdom and I r e l a n d , p a r a . A . 6.  For 
a more d e t a i l e d  a n a ly s is  o f  the  Statements see, B ird s ,  S e l f -  
Regula t ion  and Insurance C o n tra c ts " ,  New Foundations f o r  
Insurance Law. (1987)  Chapter 1, and F o r te ,  "The Revised  
Statements o f  Insurance P r a c t ic e " ,  (1986)  49 M.L.R. 754. The 
Law Commission ( U .K . )  in i t s  r e p o r t  s ta te d  "We do not in tend  
to  i n t e r f e r e  in  the manner in  which in s u re rs  descr ibe  or  
l i m i t  the r i s k  which they are  prepared t o  cover:  t h i s  can 
be l e f t  to  com p et i t ion  and market f o r c e s " . -  Non-D isc losure  
and Breach o f  Warranty in Insurance Law, (1980)  Cmnd. 8064 
a t  p . 99.

06 B irds ,  [1982] J .B .L .  a t  458; Hasson, (1984)  M.L .R. 505 
a t  519.
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u n f a i r  or  m is leading c lauses void would s u f f i c e . 87

E a r ly  B r i t i s h  in f lu e n c e  on the  N ig e r ia n  market meant 

t h a t  freedom o f  c o n t r a c t  was the t r a d i t i o n ,  in su re rs  being  

com plete ly  f r e e  as to  the  choice o f  terms. Complete freedom  

produced adverse r e s u l t s  as the  coverage o f f e r e d  by

p o l i c i e s  descr ibed as 'comprehensive* were w i t t l e d  down by 

exemption and l i m i t a t i o n  c lauses and the  im pos it ion  of  

terms which insureds found d i f f i c u l t  to  comply w i th  in  the  

lo ca l  c o n te x t .  Expressing p u b l ic  o p in io n ,  i t  was once 

observed:

The p o in t  is  t h a t  in  s p i t e  o f  an e n l ig h te n e d  
p u b l ic ,  the  insurance companies backed by a one 
sided law, succeed in  t h e i r  u n f a i r  de a l in g s  by 
using, . . . d e l a y i n g  t a c t i c s  and nebulous c lauses  
to  hoodwink a p u b l ic  t h a t  is  ye t  to  be
innocula ted  a g a in s t  t h a t  kind o f  a s s a u l t . 88

The u n s a t is f a c t o r y  r e s u l t s  led to  c a l l s  f o r

s ta n d a r d is a t io n  and c o n tro l  o f  p o l ic y  terms89 which were

87 F in s in g e r ,  Hammond and Tapp, Insurance: Competi t ion or  
R e g u la t io n ? . I n s t i t u t e  o f  F isca l  S tud ies  Report No. 19 
(1985)  a t  p . 176. See a ls o ,  F in s in g e r  and Pauly ,  The 
Economics o f  Insurance R e gu la t ion :  A Cross N a t iona l  S tud y .
(1 9 8 5 ) .  I t  would appear t h a t  Hasson d isagrees  w i th  t h i s  
approach, arguing t h a t  p o l ic in g  insurance c o n tra c ts  by the  
use o f  devices such as ' unconsciounabi1i t y ’ , 'unequal  
b a rg a in s ’ and the l i k e ,  are  too vague to  o f f e r  much support  
f o r  the in s u r e d . -  (1984)  47 M.L.R. a t  519. One is  in c l in e d  
to  agree w ith  h is  view and add t h a t  a reasonableness t e s t  
presupposes the d ispu te  would u l t i m a t e l y  be l i t i g a t e d  in  
c o u r t ,  which expense is  l i k e l y  to  a c t  a g a in s t  a s i g n i f i c a n t  
number o f  insureds.

88 D iatchavbe,  fo o tn o te  31 , above.

89 For a l i s t  o f  p o l ic y  c o n d i t io n s  in  use considered  
u n r e a l i s t i c  to  co n d i t io n s  in  A f r i c a ,  see Mensah, " Insurance  
P o l ic y  C ondit ions  in  A f r i c a " ,  (1975)  IV U N  Conference  
Papers 99; f o r  common motor c o n d i t io n s  occasioning  
d is co n te n t  among the in s u r in g  p u b l ic ,  see Chapman, "Motor 
Insurance in  W e s t -A f r ic a :  Problems and P oss ib le  S o lu t io n s " ,  
(1976)  I I  WAICA Journal 36; and f o r  a c a l l  to  s ta nd a rd is e  
and co n tro l  p o l ic y  c o n d i t io n s ,  see M c G i l l i v r a y ,  " In s u re rs
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heeded by the enactment o f  a d m in is t r a t i v e  c o n tro l  

p ro v is io n s  in  the  Insurance Act o f  1976.

As one o f  the p r e - r e g i  s t r a t i  on requirements o f  the  

A ct ,  s e c t io n  5 ( 1 ) ( e )  prov ides t h a t  the  D i r e c t o r  s h a l l  

r e g i s t e r  an in s u re r  i f  he is  s a t i s f i e d  t h a t  the  "proposal  

forms, terms and co n d i t io n s  o f  p o l i c i e s  are  in  order  and 

a c c e p ta b le " .  I t  i s  f u r t h e r  enacted in  s e c t io n  14 (1 )  & (4 )  

t h u s :

( 1 ) .  Sub ject  to  subsection (4 )  below, no 
insurance p o l ic y  or c e r t i f i c a t e  o f  insurance  
s h a l l  be issued and no c o n t r a c t  s h a l l  be en tered  
in t o  by any in s u re r  w i th o u t  the  p r i o r  approval o f  
the  D i r e c t o r  and no r i d e r ,  c la use ,  warranty  or  
any endorsement whatsoever s h a l l  be a t tached  t o ,  
p r in te d  or  stamped upon any document co n ta in in g  
any such p o l i c y ,  c e r t i f i c a t e  or  c o n t r a c t  or  
d e le te d  there from  unless the  form o f  such r i d e r ,  
c la use ,  w arranty  or endorsement or  the  m atte r  to  
be d e le te d  has the p r i o r  approval o f  the  
Di r e c t o r .
( 4 ) .  Where the form o f  any p o l ic y ,  c e r t i f i c a t e ,  
c o n t r a c t ,  r i d e r ,  c la use ,  warranty  or  endorsement 
or d e le t i o n  there from  r e f e r r e d  to  in  t h i s  se c t io n  
i s  one o f  a standard c la s s ,  t h a t  is  where any 
such form does not d e v ia te  from the  o thers  in  
t h a t  p a r t i c u l a r  c lass  in  any m a te r ia l  p a r t i c u l a r ,  
then on ly  s ix  copies o f  any such form need be 
r e f e r r e d  to  the D i r e c t o r  f o r  the purposes o f  t h i s  
s e c t i o n .

While se c t io n  5 ( 1 ) ( e )  is  a p r e - r e g i s t r a t i o n  

requ irement ,  se c t io n  14 (1 )  operates  as a complement in  

imposing a cont inu in g  o b l i g a t i o n  to  seek approval o f  p o l ic y  

terms once an in s u re r  is  a u th o r is e d .  Furthermore,  the  

im p ra c t ic a l  approach o f  r e q u i r in g  the approval o f  each and 

every term is  reversed in subsection (4 )  as most consumer 

c o n t ra c ts  are  f a i r l y  s tandard .  The p ro v is io n s  appear  

d e l i g h t f u l  on paper, f o r  they prov ide  a forum by which the

and th e  P u b l i c " ,  ( 1 9 7 3 )  I I  U N  Conference  Papers 136.
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D i r e c t o r  could s tan d a rd is e  p o l ic y  terms and prevent  the  use

o f  u n f a i r  ones. They, t h e r e f o r e ,  rece ived  p u b l ic  approval

as p r o t e c t io n a r y  devices from “most o f  the snares o f  which

in s u re rs  may lay  in  a p r in te d  standard form c o n t r a c t " . 90 The

D i r e c t o r  descr ibed s e c t io n  14 in  1978 as:

. . . a  f u r t h e r  measure o f  c o n t r o l ,  aimed a t  
prevent ing  in s u re rs  from imposing obscure terms 
and c o n d i t io n s ,  which may render p o l i c i e s  
w orth less  to  the  d e tr im e n t  o f  the ig noran t  
insured ,  seeking insurance p r o t e c t i o n . 91

I t  was not long though before  i t  became c l e a r  t h a t  the

p ro v is io n s  were incapable  o f  ach iev ing  these r e s u l t s  in

p r a c t i c e .  Being e s s e n t i a l l y  anchored on a d m in is t r a t i v e

c o n t r o l s ,  t h e i r  success depended on a p ro p e r ly  s e t  up and

e f f i c i e n t l y  run a d m in is t r a t i v e  department. The inadequacy

of  s k i l l e d  and competent s t a f f  o f  which the  D i r e c t o r  has

complained, but which remains unchanged,92 the task  o f

r e g u la t in g  in s u re rs ,  brokers and agents as w e l l  as

c o n t r o l l i n g  p o l ic y  terms, meant the  D i r e c t o r  had to  choose

what he considered p r i o r i t y  issues w i t h in  the  c a p a b i l i t y  o f

h is  department. The r e s u l t  was a compromise s o lu t io n  w ith

the in d u s try  whereby the D i r e c t o r  advised in s u re rs  s h o r t l y

90 A n i f a l a j e ,  "S ta te  I n t e r v e n t io n  in  Contrac ts  o f  Insurance  
in  N ig e r ia :  A Reform Without Substratum", (1 9 8 4 )  1&2 J . P . P . L .  
81 a t  89. The w r i t e r ’ s suggestion t h a t  the D i r e c t o r  could  
use h is  powers under the p ro v is io n s  to  cure more fundamental 
d e fe c ts  in  insurance law such as the  requirement o f  
in s u rab le  i n t e r e s t ,  no n -d isc los u re  and w a r r a n t ie s ,  appear  
o v e r - o p t i m i s t i c .  The p ro v is io n s  were never designed to  
achieve these r e s u l t s .

91 Okwor, " Insurance Decree o f  1976 Analysed",  (1978 )  IV 
WAICA Journal 167 a t  p . 179.

92 I b i d . a t  p . 177. See a ls o  Nwokolo, "The Need f o r  a 
Comprehensive Reform o f  Insurance Law and P r a c t ic e  in  
N i g e r ia " ,  Law Reform Journal No.5 (1986)  a t  p . 26.

228



a f t e r  the  enactment o f  the Act t h a t  on ly  ’ s u b s t a n t ia l  

a l t e r a t i o n s ’ in  insurance documents then in  use would 

r e q u i re  h is  appro va l .  Insurance e x ec u t iv e s  were quick to  

i n t e r p r e t  the advice  as a w aiver  o f  the  p ro v is io n s ,  and 

freedom o f  c o n t r a c t  continues und is turbed .  While  

a p p r e c ia t in g  the  D i r e c t o r ’ s c o n s t r a in t s ,  a b e t t e r  

a l t e r n a t i v e  f o r  him would be to  draw up minimum standard  

terms f o r  c a te g o r ie s  o f  popular  consumer insurances l i k e  

motor v e h ic le  and householder ’ s p o l i c i e s  on c o n s u l ta t io n  

w ith  the  in d u s t ry  and consumer groups, w i th  a p r o h i b i t i o n  

from in s u re rs  o f f e r i n g  le s s .  However, the  problem o f  

m onitor ing  e f f e c t i v e  compliance s t i l l  remains in  such a 

ca s e .

A d m in is t r a t iv e  shortcomings in  implementation a s id e ,  

c e r t a i n  fundamental drawbacks revea l  themselves in  the  

p ro v is io n s .  Sect ion  14 (3 )  imposes a f i n e  o f  N2,000 on 

c o n v ic t io n  o f  a non-complying in s u r e r .  This  compels the  

D i r e c t o r  to  i n i t i a t e  proceedings in c o u r t  to  c o n v ic t  the  

o f fe n d in g  in s u r e r .  At an in te r v ie w  w i th  the  C h ie f  In spe c to r  

of  Insurance,  he in t im a ted  t h a t  the slow and p a in s ta k in g  

process o f  l i t i g a t i o n  makes the p ro v is io n  u n a t t r a c t i v e  and 

the D i r e c t o r  has g e n e r a l ly  r e f r a in e d  from pursuing the  

remedy. However, h is  department was t r y i n g  to  secure a 

d ispensa t ion  from the Government whereby the D i r e c t o r  w i l l  

be empowered to  impose some o f  the f i n e s  pres cr ibe d  by the  

Act summarily w i th o u t  recourse to  the  c o u r ts .  In  the  

meantime, he s a id ,  the department d e a l t  w i th  complain ts  on 

a case by case basis  and c i t e d  the example o f  a case where
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a c o u r t  upheld an i n s u r e r ’ s r i g h t  to  re fuse  a c la im  on 

account o f  a term in a motor p o l ic y  cover ing  t h e f t  but  

ex p re s s ly  exc lud ing  a loss by armed robbery from the  

d e f i n i t i o n  o f  t h e f t .  According to  him, the  o f f i c e  o f  the  

D i r e c t o r  was a s s is t in g  in  g e t t in g  the de c is ion  reversed on 

appea l .  As a general comment, i t  is  u n l i k e l y  the  a t tem pt  

would succeed s ince the Court o f  Appeal would most l i k e l y  

hold the term as a c o n tra c tu a l  except ion  b ind ing on both 

p a r t i e s .  Th is  a t tem pt a t  cur ing  r a t h e r  than prev en t ing  is  

u n h e lp fu l .  The problem could e a s i l y  have been avoided by a 

c o -o rd in a te d  approval system so t h a t  such terms do not f i n d  

t h e i r  way to  the market i n i t i a l l y .

Secondly, se c t io n  14 (2 )  g ives the insured an o p t io n  to  

avoid  a non-complying p o l i c y .  The e f f e c t  o f  e l e c t i n g  to  

avoid is  to  discharge the  in s u re r  from l i a b i l i t y  to  make 

payments w h i le  premiums paid are  re tu rn e d .  Th is  propably  

e x p la in s  why th e re  is  no reported  case where an insured has 

e x erc is ed  the op t ion  when an in s u re r  seeks to  r e l y  on non

approved terms to  re p u d ia te  l i a b i l i t y .  A b e t t e r  a l t e r n a t i v e  

would be a p ro v is io n  d e c la r in g  the  unapproved terms 

( w a r r a n t ie s ,  co n d i t io n s  or excep t io ns )  void so t h a t  an 

in s u re r  is  prevented from r e ly i n g  on them to  escape 

l i a b i l i t y ,  and the c o n t r a c t  is  enforced as though the terms  

were not p a r t  o f  i t .  Th is  has the  advantage t h a t  insureds  

capable o f  c h a l le n g in g  the  i n s u r e r ’ s re p u d ia t io n  in  c o ur t  

would be p ro te c te d .

The Law Reform Commission recognis ing  t h a t  s e c t io n  14 

has so f a r  served no usefu l  purpose recommended the
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es ta b l is h m e nt  o f  an a d d i t io n a l  su perv isory  body whose 

fu n c t io n  would inc lude  the  c o n tro l  o f  p o l ic y  terms and 

c o n t ra c tu a l  co n d i t io n s  to  complement the  e f f o r t s  o f  the  

D i r e c t o r . 93 I t  is  u n l i k e l y  t h a t  the  recommendation w i l l  be 

adopted in  the  near f u t u r e  in  view o f  i t s  absence from the  

1988 Decree.

5 . 5 . 3  L e g i s l a t i v e  In t e r v e n t i o n  in  Insurance C on trac t  Law

While the p ro v is io n s  o f  the  Motor v e h ic le s  (T h i r d  

P arty  Insurance)  Act o f  1950 were designed to  p r o t e c t  t h i r d  

p a r t i e s  a lone ,  those o f  the  Insurance Act o f  1976 were 

designed to  p r o t e c t  the  insured as w e l l  as t h i r d  p a r t i e s .  

That the l a t t e r  Act has f a i l e d  so f a r  in  ach iev ing  i t s  aim 

is  shown above. Assuming i t s  success however, the  insured  

remains v u ln e ra b le  in  o th e r  ways to  the  i n s u r e r ’ s a b i l i t y  

to  re fuse  indemnity .

There e x i s t s  the  p o s s i b i l i t y  t h a t  insureds would 

breach approved p o l ic y  terms and the quest ion  a r is e s  as to  

the e f f e c t  breach should c a r r y .  Under the  common law 

discussed e a r l i e r ,  an insured loses h is  c la ims once a term  

is  broken. The m a t e r i a l i t y  and/or  re levance o f  the term or 

breach, and the f a c t  t h a t  the in su re r  is  not p re ju d ic e d  are  

in c o n se q u en t ia l .  Th is  is  the crux o f  the problem 

n e c e s s i t a t in g  reform in  common law c o u n tr ie s  in c lu d in g

93 Law Reform Journal N o .5 (1986)  p a r a . 14 p . 180. A n i f a l a j e  
had made an e a r l i e r  recommendation to  t h i s  e f f e c t  a t  p . 96 
of  h is  a r t i c l e  ( fo o t n o t e  90, above).  However, an insurance  
e x e cu t iv e  has c a l l e d  f o r  s e c t io n  14 to  be expunged from the  
1976 Act in  i t s  e n t i r e t y  on account o f  the  D i r e c t o r ’ s 
i n a b i l i t y  to  implement the p ro v is io n s :  see Nwokolo, fo o tn o te  
92, above, a t  p . 26.
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N i g e r i a .

The U.K. Law Commission d e a l in g  w i th  w a r r a n t ie s  in  

insurance noted th e re  were major d e fe c ts  a r i s i n g  from t h e i r  

c h a r a c t e r i s t i c s  and manner o f  c r e a t io n .  In  p a r t i c u l a r ,  t h a t  

in s u re rs  could demand s t r i c t  and l i t e r a l  compliance w i th  

w a r r a n t ie s  im mater ia l  to  the  r i s k ,  and r e j e c t  c la im s f o r  

breach o f  m a te r ia l  w a r ra n t ie s  where the  breach is  

unconnected w i th  a loss s u f fe r e d .  Furthermore,  "basis  o f  

c o n tra c t"  c lauses c o n s t i t u t e ,  in  t h e i r  v iew, a major  

m isc h ie f  in  law and o b je c t io n a b le  to  the  e x te n t  t h a t  they  

ap p l ie d  to  past  and present  f a c t s  in  proposal fo rm s .94 

A cc ord ing ly ,  the  f o l lo w in g  broad remedial steps were 

recommended;

( a ) .  P r o h ib i t in g  in s u re rs  from c r e a t in g  w a r ra n t ie s  o f  past  

and present  f a c t s  by means o f  the  basis  c la us e ,  but  

a l lo w in g  i t s  use in  c r e a t in g  promissory w a r r a n t ie s .

( b ) .  A formal requirement t h a t  a l l  w a r r a n t ie s  be r e f e r r a b l e  

to  a w r i t t e n  document supp l ied  to  insureds.

( c ) .  That a term of  the  c o n t r a c t  should on ly  be capable  of  

c o n s t i t u t i n g  a warranty  i f  m a te r ia l  t o  the  r i s k ,  in  the  

sense t h a t  i t  is  an undertak ing  r e l a t i n g  to  a m at te r  which 

would in f lu e n c e  a prudent in s u re r  in  dec id ing  whether to  

accept the r i s k  and, i f  he does accept i t ,  a t  what premium 

and terms.

( d ) .  In s u re rs  be d i s e n t i t l e d  from r e j e c t i n g  a c la im  i f  the  

in s u re d ’ s breach o f  w arranty  could not have increased the

---------------------------------------------------------------- Pf
94 Insurance Law -  Non-D isc losure  and BreachAW a rra n ty , Law 
Commission Report N o .104, (1980)  Cmnd. 8064, a t  paras.  6 .9  
& 7 .5 .
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r i s k  o f  loss oc curr ing  in  the  way i t  d id  even though the  

loss is  o f  a type which the  warranty  was intended t o  make 

less  l i k e l y . 95 These recommendations are  l a r g e l y  r e f l e c t e d  

in  the  1986 rev ised  Statements o f  Insurance P r a c t ic e  

(U .K .  ) . 96

The New Zealand C on trac ts  and Commercial Law Reform 

Committee97 commented unfavourab ly  on the  i n j u s t i c e  

occasioned by w a r r a n t ie s  c rea ted  by the  basis  c lause  and 

i t s  recommendations are  enacted in  the Insurance Law Reform 

Act o f  1977. The Act p rov ide s ,  i n t e r  a l i a ,  in  s e c t io n  5 

t h a t  a c o n t r a c t  s h a l l  not be avoided by reason o f  any 

statement made in  any proposal ,  unless the  sta tem ent was 

both s u b s t a n t i a l l y  in c o r r e c t  and m a t e r i a l .  Sec t ion  11 

prov ides broadly  in r e l a t i o n  to  promissory w a r r a n t ie s  and 

co n d i t io n s  t h a t  an insured s h a l l  not be d i s e n t i t l e d  from 

indemnity i f  he can prove on the balance o f  p r o b a b i l i t y  

t h a t  the loss s u f fe re d  was not caused or c o n t r ib u te d  t o  by 

the happening o f  events or  the  e x is te n c e  o f  c ircumstances  

def ined  in  a c o n t r a c t  o f  insurance to  exclude or  l i m i t  the  

l i a b i l i t y  o f  the  in s u r e r .  And, by s e c t io n  9, c o n t ra c tu a l  

p ro v is io ns  p r e s c r ib in g  the  manner or t ime l i m i t  w i t h in  

which n o t ic e  o f  a c la im  must be brought or a c t io n  commenced

95 I b i d . a t  p a r a s . 6 .1 1 ,  6 .1 2 ,  6 .22  & 7 .1 0 .  See g e n e r a l ly
Merk in ,  " Insurance Law and the Law Commission", [1981]  3 
L.M .C .L .Q .  347, 353-356;  B i rd s ,  "The Reform o f  Insurance
Law", [1982]  J .B .L .  449.

98 On the Revised Statements,  see F o r te ,  (1986)  49 M.L.R.  
754; B irds ,  " S e l f -R e g u la t io n  and Insurance C o n t ra c ts " ,  op . 
c i t . . Chapter 1.

97 Aspects o f  In s u ra n c e  Law p a r t  1 .
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are b inding on the  insured on ly  i f  in  the  op in ion  o f  the  

c o u r t  the  in s u re r  has been so p re ju d ic ed  by the  in s u r e d ’ s 

f a i l u r e  to  comply t h a t  i t  would be in e q u i ta b le  i f  such 

p ro v is io n s  were not to  bind the insured.

E x is t in g  p r i n c i p l e s  on w a r ra n t ie s  and c o n d i t io n s  

examined suggest two main d e fe c ts  which reform measures are  

geared a t :

1. Terms enab l ing  in s u re rs  to  d e c l in e  payment come in  

d i f f e r e n t  c a te g o r ie s  w i th  the e f f e c t  o f  breach depending on 

c l a s s i f i c a t i o n ,  e . g . ,  pa s t ,  p res en t ,  and promissory  

w a rran ty ,  c o n d i t io n  precedent ,  exemptions and temporary  

e x c lu s i  ons.

2. However c l a s s i f i e d ,  a breach enables the  in s u re r  to

escape l i a b i l i t y  where ( a ) ,  the term broken is  immater ia l

to  the  r i s k ,  ( b ) ,  i f  m a t e r i a l ,  the  breach has not

c o n t r ib u te d  to  a loss s u f f e r e d ,  and ( c ) ,  the  breach r e s u l t s

in no p r e ju d ic e  to  the in s u r e r .  In  r e l a t i o n  to  t h i s  second

e f f e c t  o f  w a r r a t i e s ,  the U.K. Law Commission recommended a

m a te r ia l  and "nexus" t e s t , 98 w h i le  the House o f  Lords

r e c e n t ly  observed:

I t  is  one o f  the  less a t t r a c t i v e  fe a tu re s  o f  
English insurance law t h a t  a breach o f  warranty  
in  an insurance p o l ic y  can be r e l i e d  on to  d e fe a t  
a c la im  under the p o l ic y  even i f  th e re  is  no 
causal connection between the  breach and the  
l o s s . 99

90 Law Com. N o .104, p a r a s . 6 .12  & 6 .2 1 .

99 Per Lord G r i f f i t h s  in  Vesta v.  Butcher (No. 1) [1989]  1
A l l  E.R. 402 a t  406. J u d ic ia l  c r i t i c i s m  o f  the  conversion  
of  proposal r e p re s e n ta t io n s  in t o  w a r r a n t ie s  by the  ’ b a s i s ’
c lause are  w e l l  documented in  the Law Com. Report No. 104 a t
para .  7 .2 .

234



Adverse comments on p r i n c i p l e s  governing w a r ra n t ie s  

and c o n d i t io n s ,  and in s u re rs  use o f  these ,  are  no less  

forthcoming from the co ur ts  in  N ig e r i a .  In  Lion o f  A f r i c a

Insurance Co. v. Oduah (supra )  Nwokedi J . ,  observed thus

( a t  page 8 2 ) :

I  have no doubt t h a t  the  o p era t io n  o f  insurance  
business a t  the  moment generates un to ld  hardship  
f o r  a v as t  number o f  people .  And I  f e e l  very  
s t ro n g ly  t h a t  the  t im e has now come f o r  the  
Government to  step in  and p r o t e c t  c i t i z e n s  o f  
t h i s  country from the  harshness o f  insurance  
o p e r a t io n s .

R e l iance  on a personal acc id en t  p o l ic y  b a r r in g  c la ims

brought a f t e r  a year o f  loss ,  i n t e r  a l i a ,  a t t r a c t e d  the

f o l lo w i n g  remarks from the  Court o f  Appeal:

Th is  is  ye t  another case r a th e r  common before  us 
these days, o f  some insurance companies being  
r a t h e r  too quick to  pocket the  in s u re d ’ s premium 
but t r y i n g  to  hang on every straw to  f r u s t r a t e  
the  very i n t e n t io n  o f  the p o l ic y  by r e p u d ia t in g  
l i a b i l i t y  when a c la im  a r i s e s . 100

The Supreme Court  r e c e n t ly  commented t h a t  " Insurance

companies have f a r  too o f te n  managed to  ge t  away w i th  i t  on

mere leg a l  t e c h n i c a l i t i e s " . 101

The Law Reform Commission concluded i t s  d e l i b e r a t i o n s

on N ig e r ia n  insurance law remarking t h a t  "the law governing

w a r ra n t ie s  which impose c e r t a i n  d u t ie s  on the insured as to

present  or f u t u r e  f a c t s  the  breach o f  which, however

t r i v i a l  e n t i t l e s  the in s u re r  to  rep u d ia te  the whole

c o n t r a c t  regard less  o f  the  m a t e r i a l i t y  o f  the  term, p laces

100 Lion o f  A f r i c a  In s ,  v.  Fisavo [1986] 4 N.W.L.R. 674 a t  
684.

101 N a t iona l  In s .  Corp. o f  N ig e r ia  v.  Power & I n d u s t r i a l  
Ltd.  [1986] 1 N.W.L.R. 1 a t  p . 35.
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the  in s u re r  in  a very advantageous p o s i t io n  to  the  

d e tr im e n t  o f  the  in s u r e d " .102 The Commission’ s 

recommendations on how t h i s  should be remedied are  enacted  

in  s e c t io n  2 o f  the Insurance (S pe c ia l  P ro v is io n s )  Decree 

o f  October 1988 under the  heading "Warranty and 

C o n d i t io n s " .  I t  is  proposed to  examine the  p ro v is io n s  o f  

the  law in  t h i s  connection.

Sect ion  2 provides in  f u l l  t h a t :

( 1 ) .  In  a c o n t r a c t  o f  insurance,  a breach o f  a 
term whether c a l l e d  a warranty  or a c o n d i t io n  
s h a l l  not g ive  r i s e  to  any r i g h t  by or a f f o r d  a 
defence to  the in s u re r  a g a in s t  the insured unless  
the term is  m a te r ia l  and r e le v a n t  to  the  r i s k  or  
loss insured a g a in s t .
( 2 ) .  Notw iths tand ing  any p ro v is io n  in  any w r i t t e n  
law or enactment to  the c o n t ra ry ,  where th e re  is  
a breach o f  a term o f  a c o n t r a c t  o f  insurance,  
the in s u re r  s h a l l  not be e n t i t l e d  to  re p u d ia te  
the whole or  any p a r t  o f  the c o n t r a c t  or a c la im  
brought on the grounds o f  the  breach unless -
(a )  the  breach amounts to  a f rau d ;  or
(b )  i t  is  a breach o f  a fundamental term (whether  
or not i t  is  c a l l e d  a w arran ty )  o f  the  c o n t r a c t .
( 3 )  Where th e re  is  a breach o f  a m a te r ia l  term o f  
a c o n t r a c t  o f  insurance and the  insured makes a 
c la im  a g a in s t  the in s u re r  and the  in s u re r  is  not  
e n t i t l e d  to  re p u d ia te  the  whole or any p a r t  o f  
the c o n t r a c t ,  the  in s u re r  s h a l l  be l i a b l e  to  
indemnify the insured only  to  the  e x t e n t  o f  the  
loss which would have been s u f fe re d  i f  th e re  was 
no breach o f  the term.
(4 )  Nothing in  t h i s  s e c t io n  s h a l l  prevent  the  
in s u re r  from re p u d ia t in g  a c o n t r a c t  o f  insurance  
on grounds o f  a breach o f  a m a te r ia l  term before  
the occurrence o f  the r i s k  or  loss insured  
agai n s t .
(Emphasis s u p p l ie d ) .

A no tab le  improvement is  t h a t  the p ro v is io n s  avoid  

d i s t in g u i s h in g  w a r ra n t ie s  and c o n d i t io n s  in  insurance,  so 

t h a t  the e f f e c t  o f  breach is  no longer hinged on 

te rm ino logy  used or d i s t i n c t i o n s  c rea ted  by in s u re rs  and

102 Law Reform J ourna l  ( 1 9 8 6 )  N o .5 a t  p . 180.

236



a m p l i f i e d  by the  co ur ts  which c h a ra c te r is e d  the  common law.  

Moreover,  in  p ro v id in g  f o r  terms “whether c a l l e d  a w arran ty  

or  a c o n d i t io n "  the p ro v is io n  avoids r e f e r r i n g  to  the mode 

o f  c r e a t in g  c o n t ra c tu a l  terms imposing o b l ig a t io n s  such as 

w a r r a n t ie s  c rea ted  by the  ' b a s i s ’ c la u s e .  D i f f i c u l t i e s  have 

been generated in  de term in ing  what form o f  w arranty  is  

c re a ted  or the  e f f e c t  in tended when the  device  is  used.

The d i f f i c u l t y  a r is e s  when proposal quest ions  

warranted as t r u e  are  capable  o f  c r e a t in g  a pa s t ,  p res en t ,  

or  promissory w arran ty .  In  the  f i r s t  two c la s s e s ,  the  

insured is  p ro tec ted  i f  f a c t s  warranted o b ta in  a t  the  t im e  

o f  c o n t r a c t in g ,  whereas in the  t h i r d ,  th e re  is  a c o n t in u in g  

o b l i g a t i o n  to  m a in ta in  the f a c t s  warranted throughout th e  

c o n t r a c t . 103 In  Royal Exchange Assurance Co. v. Chukwurah 

(s u p r a ) ,  a ne ga t ive  answer to  the quest ion :  "W i l l  the motor  

car  be d r iv e n  by any person who to  your knowledge has he ld  

f o r  less  than one year a f u l l  l i c e n c e . . . " ,  was he ld  a 

promissory warranty  by the insured not to  d r iv e  the  car  

w h i le  ho ld ing a l ic e n c e  less  than a year o ld .  The c o u r t  

r e je c te d  the  p l a u s ib le  argument t h a t  the warranty  r e l a t e d  

to  o th e rs ,  exc lud ing  the in s u r e d .104

A d i f f e r e n t  problem is  c rea ted  when the  issue is  one 

of  dec id ing  whether quest ions and answers supp l ied  in  a

103 See W o o l fa l l  & Rimmer v. Moyle [1942]  1 K.B. 66; Hales  
v. Re l iance  F i r e  and Accident In s .  Co. [1960]  2 L lo y d ’ s Rep. 
391; Kennedy v.  Smith 1967 S .L .T .  110; Co l invaux ,  The Law 
o f  In s u ra n c e . (5 th  e d . )  paras.  6 -22  and 6 -2 3 .

104 Cf .  Ki r k b r i  de v. Donner [1974] 1 L lo y d ’ s Rep. 549,  
where the quest ion  ' w i l l  the car  to  your knowledge be d r iv e n  
by any person under 25 y e a r s ’ was held not to  r e f e r  to  the  
f u t u r e .
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proposal form c r e a te  promissory w a r ra n t ie s  or  are  on ly

intended to  opera te  as temporary ex c lus ions  suspending

cover during the per iod  o f  non-compliance o n ly ,  w i th o u t

a f f e c t i n g  the  v a l i d i t y  o f  the p o l i c y . 105 A N ig e r ia n

i l l u s t r a t i o n  is  the proposal quest ions and answers in  Lawal

v. Amicable Insurance Co. L t d . . 106 In  a g o o d s - i n - t r a n s i t

c o n t r a c t ,  the proposer l i s t e d  f i v e  v e h ic le s  to  the

quest ion ;  “D e t a i l s  o f  v e h ic le s  to  which the  insurance is  to

a p p ly " ,  and dec lared  to  be the basis  o f  the  c o n t r a c t .

C arry ing  goods which were s to le n  in  an u n l is t e d  v e h ic le  was

held a breach o f  promissory warranty  e n t i t l i n g  the

in s u re r  to  repu d ia te  the c o n t r a c t  w i th o u t  co ns ider ing  the

p o s s ib le  e f f e c t  o f  suspending cover on ly  when d i f f e r e n t

v e h ic le s  were used. The new pro v is io n s  by r e l i e v i n g  the

cour ts  and p a r t i e s  o f  the task  o f  a s c e r ta in in g  the  na tu re

of  terms c rea ted  so as to  a s c r ib e  e f f e c t  to  them, is  a step

in the  r i g h t  d i r e c t i o n ,  f o r :

The e f f e c t  o f  a term should not depend on whether  
i t  i s  in  the form o f  a warranty  or  a c o n d i t io n .  
S i m i l a r l y ,  the  d i f f e r e n c e  in  e f f e c t  between 
breach o f  warranty  and the occurrence o f  an 
excluded loss is  not j u s t i f i e d .  The r i g h t s  o f  the  
p a r t i e s  should depend on m atte rs  o f  substance,  
not on s u b t le  d i f f e r e n c e s  in  fo r m .107

S ect ion  2 ( 1 )  in p rov id in g  t h a t  the breach o f  a term  

s h a l l  be o f  no e f f e c t  "unless the  term is  m a te r ia l  and

105 P ro v in c ia l  Insurance Co. Ltd .  v. Morgan [1933]  A.C. 
240; F a rr  v.  Motor Traders Mutual In s .  [1920]  3 K.B. 669; 
De M a ur ie r  Ltd .  v. Bast ion In s .  Co. [1967]  2 L lo y d ’ s Rep. 
550. For a d iscussion o f  r e le v a n t  cases on the  p o in t ,  see 
B ird s ,  [1977]  J .B .L .  231 .

106 [1982]  3 F .N .R .  283 a t  292.

107 A u s t r a l ia n  Law Reform Commission, o p . c i t . . p a r a . 224.
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r e le v a n t  to  the  r i s k  or  loss insured a g a i n s t ” makes one 

th in g  c l e a r .  Th is  is  t h a t  a term must be m a te r ia l  to  the  

r i s k  or  loss insured be fore  an in s u re r  can d e r iv e  any r i g h t  

from i t .  The approach is  c o n s is te n t  w i th  the  U.K. Law 

Commission proposal t h a t  w a r ra n t ie s  should be m a te r ia l  to  

the r i s k  in  the  sense o f  in f lu e n c in g  a prudent in s u re r  as 

noted e a r l i e r . 108 Th is  is  now r e f l e c t e d  in  p a r a .1 ( b )  o f  the  

Statement o f  General Insurance P r a c t ic e  (A B I ) .  Sect ion  

2 ( 1 ) ,  however, r e f r a i n s  from d e f in in g  " m a t e r ia l " ,  but i t  is  

submitted t h a t  the word should be understood in  the sense 

proposed by the U.K. Commission.

What is  less  c l e a r  from the se c t io n  is  the  e f f e c t  o f  

the requirement t h a t  the  term broken should a lso  be 

" r e le v a n t  to  the r i s k  or loss insured a g a in s t" .  Th is  may 

mean e i t h e r  t h a t  the term should be r e le v a n t  to  the  r i s k  or  

loss insured in  the sense t h a t  i t  should be m a te r ia l  to  i t  

and in tended to  reduce the  l i k e l i h o o d  o f  the insured loss  

oc cu r r in g ,  or  t h a t  the  term should be r e le v a n t  to  a 

r e s u l t in g  loss s u f fe re d  in  the sense o f  being c a u s a t iv e  o f  

or c o n t r ib u to ry  to  i t ,  i . e ,  a causal connection between the  

breach and lo ss .  The l a t t e r  i n t e r p r e t a t i o n  is  to  be 

p r e f e r r e d ,  and t h i s  should be read as the i n t e n t i o n  o f  the  

law makers s ince i t  is  the c o n s t ru c t io n  in accord w ith  

c u rre n t  reform methods. I t  is  the  i n t e r p r e t a t i o n  which 

would remove the 2 (b )  basic d e fe c t  in  the common law noted 

e a r l i e r .  Indeed, the  l a t t e r  c o n s t ru c t io n  is  t h a t  

recommended by the Law Commission which concluded t h a t

108 Law Com. No. 104, p a ra .  6 . 1 2 .
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common law p r i n c i p l e s  on w a r ra n t ie s  should be reformed w i th  

a view to  "prevent ing  an in s u re r  from r e j e c t i n g  a c la im  f o r  

any breach even o f  a m a te r ia l  na ture  when such breach is  

i r r e l e v a t  to  the loss .  For example the  case o f  a motor

p o l ic y  where the insured warrants  t h a t  he has had a d r iv i n g  

l i c e n c e  f o r  ten years and has in  f a c t  had i t  f o r  nine  

years .  The v e h ic le  is  s t o l e n . . . t h e  in s u re r  should be 

d isa l lo w ed  from r e j e c t i n g  the  c la im  on the  basis  o f  the  

breach o f  w arran ty .  Th is  is  because the b r e a c h . . .h a d  no 

r e l a t i o n  to  the  l o s s . " 109

The above recommendation is  c o n s is te n t  w i th  the  

"nexus" t e s t  proposed by the  U.K. Law Commission and

r e f l e c t e d  in  para .  2 ( b ) ( i i i )  o f  the Statement o f  General  

Insurance P ra c t ic e  (A B I ) ,  t h a t  in s u re rs  w i l l  not re p u d ia te  

l i a b i l i t y  "on grounds o f  a breach o f  warranty  or  c o n d i t io n

where the circumstances o f  the loss are  unconnected w i th

the breach unless fraud  is  in v o lv e d " .  S i m i l a r l y ,  the e f f e c t  

o f  s e c t io n  54 of  the Insurance Contrac ts  Act 1984 

( A u s t r a l i a )  is  to  prevent  in su re rs  from re fu s in g  c la ims  

where the insured proves t h a t  no p a r t  o f  the  loss was 

caused by h is  breach of  w a r ran ty ,  c o n d i t io n  or  e x c e p t io n .110 

I t  would be an u n fo r tu n a te  development i f  s e c t io n  2 ( 1 )  is

109 Law Reform Journal N o .5 (1986)  p . 181. U n fo r tu n a te ly  the  
Commission appended no d r a f t  B i l l  to  the r e p o r t .

110 See a lso  s . 11 Insurance Law Reform Act 1977 (New 
Ze a la nd ) ,  supra; A r t .  6 .1 4 ,  Insurance Code 1952 (Texas)  
t h a t :  "No breach or  v i o l a t i o n  by the  insured o f  any 
w arran ty ,  c o n d i t io n  or p ro v is io n  o f  an y . . .  c o n t r a c t  o f  
in su ra n c e . . . upon personal p ro p e r ty ,  s h a l l  render void the  
p o l ic y  or c o n t r a c t ,  or c o n s t i t u t e  a defence to  a s u i t  f o r  
loss t h e r e o f ,  unless such breach or  v i o l a t i o n  c o n t r ib u te d  
to  br ing  about the d e s t r u c t io n  o f  the  p r o p e r ty . "
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i n t e r p r e t e d  o therw ise .

Under s e c t io n  2 ( 1 ) ,  the  breach o f  an im mater ia l  and 

i r r e l e v a n t  term "s h a l l  not g ive  r i s e  to  any r i g h t  by or  

a f f o r d  a defence to  the  in s u r e r " ,  so t h a t  in  a d d i t io n  to  

p rev en t in g  r e l i a n c e  by the  in s u re r  in  re fu s in g  payment, i t  

a ls o  prevents  in s u re rs  from suing f o r  damages f o r  breach  

having pa id .

I t  i s  arguab le ,  however, t h a t  s e c t io n  2 ( 1 )  on the  

p r e f e r r e d  i n t e r p r e t a t i o n ,  is  i n a p l i c a b l e  to  terms r e q u i r in g  

the  insured to  ta k e ,  or  r e f r a i n  from, c e r t a i n  steps a f t e r  

a loss is  s u f fe re d  (known as co n d i t io n s  subsequent to  lo ss )  

e . g . ,  n o t i f i c a t i o n ,  compromise and a r b i t r a t i o n  c o n d i t io n s .  

I t  i s  e q u a l ly  in a p p l ic a b le  to  terms r e q u i r in g  the insured  

to  m a in ta in  a c e r t a i n  s t a t e  o f  a f f a i r s  before  loss but not  

r e l a t i n g  to  the  r i s k  in  the sense o f  p reven t ing  i t s  

occurrence e . g . ,  the  documentary evidence warranty  

considered e a r l i e r .  The reason is  t h a t  such terms though 

they may be " m a te r ia l "  to  the  r i s k ,  a re  not " re le v a n t"  to  

the loss s u f fe re d  s ince they would not be ca u s a t iv e  of  

insured loss .

The p ro v is io n s  do not express ly  fo r b i d  the  use o f  the  

' b a s i s ’ c laus e .  However, i t  is  submitted t h a t  s ince the  

e f f e c t  o f  the device is  to  convert  re p re s e n ta t io n s  of  f a c t  

i n to  w a r r a n t ie s ,  such w a r r a n t ie s  must be m a te r ia l  and 

r e le v a n t  to  the r i s k  or  loss under s e c t io n  2 (1 )  in  o rder  to  

be r e l i e d  upon. A cc ord ing ly ,  the  s e c t io n  achieves the same 

r e s u l t  as s e c t io n  24 o f  the A u s t r a l ia n  Insurance C ontracts  

Act 1984 which provides t h a t  a re p re s e n ta t io n  by the
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insured does not operate  as a w arran ty ,  thereby  r e s to r in g  

the  c r i t e r i a  o f  m a t e r i a l i t y  in  a c t io n a b le  misstatements  

s ince  removed by the ' b a s i s ’ c lause .

The p r o t e c t io n  under s e c t io n  2 ( 1 )  would appear obscured 

in  many ways by se c t io n  2 ( 2 ) ( b ) which in e f f e c t  a l low s an 

in s u re r  to  repu d ia te  the whole or p a r t  o f  the  c o n t r a c t ,  or  

a c la im  brought under i t ,  i f  the insured is  in  breach o f  a 

' fundamental t e rm ’ . A j o i n t  reading o f  subsections (1 )  and 

( 2 ) ( b )  o f  se c t io n  2 is  the c r e a t io n  o f  a dichotomy between 

'm a t e r ia l  te rm s ’ on the one hand, and 'fundamental te rm s ’ 

on the  o th e r ;  the former a l lo w in g  the  in s u re r  to  rep u d ia te  

the c o n t r a c t  or c la im  upon breach only  i f  r e le v a n t  to  the  

r i s k  or loss ,  and the  l a t t e r  a l lo w in g  re p u d ia t io n  

i r r e s p e c t i v e  o f  m a t e r i a l i t y  and connection w ith  r i s k  or  

lo ss .  Th is  is  a r a th e r  u n fo r tu n a te  and unnecessary 

d i s t i n c t i o n .  Having c rea ted  the d i s t i n c t i o n s ,  the Decree 

f a i l s  to  d e f in e  ' m a t e r i a l ’ and ' fu n d a m e n ta l ’ in  r e l a t i o n  to  

c o n tra c tu a l  terms thereby fo r c in g  the cour ts  to  embark on 

the task which may lead to  confusion and u n c e r ta in t y  in  

the law. Th is  has the r e s u l t  o f  compell ing insureds to  

r e s o r t  to  l i t i g a t i o n  in a l l  cases where in su re rs  re fuse  

indemnity on the ground o f  breach o f  a term, f o r  j u d i c i a l  

d e te rm in a t io n  o f  the na ture  o f  the term in  quest ion  so as 

to  j u s t i f y  or  r e f u te  the i n s u r e r ’ s conduct.  In  view o f  the  

p r o h i b i t i v e  cost  o f  le g a l  p ro c ee d in g s ,111 the u l t im a t e  

r e s u l t  would be to  deny a s i g n i f i c a n t  number o f  insureds

111 Legal a id  in  N ig e r ia  a t  present  is  l i m i t e d  to  c r im in a l  
cases: Legal Aid Act 1976, s . 6 sched. 2.
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the  means o f  v i n d i c a t i n g  t h e i r  r i g h t s .

In  N iger  Insurance Co. Ltd.  v. Abed Bros. L t d . . 112

B e l lo  J .S .C .  adopted the  d i c t a  o f  Lord Upjohn in  the Suisse

A t ! a n t i a u e 113 case t h a t :

A fundamental term o f  a c o n t r a c t  is  a s t i p u l a t i o n  
which the  p a r t i e s  have agreed e i t h e r  e x press ly  or  
by necessary im p l ic a t io n  or which the general law 
regards as a c o n d i t io n  which goes to  the  ro o t  o f  
the  c o n t r a c t  so t h a t  any breach o f  t h a t  term may 
a t  once and w i th o u t  f u r t h e r  re fe re n c e  to  the  
f a c t s  and circumstances be regarded by the  
innocent p a r ty  as a fundamental breach.

The e f f e c t  o f  t h i s  fundamental breach, according to  Lord

Upjohn, is  to  e n t i t l e  the  innocent p a r ty  to  t r e a t  the

c o n t r a c t  as repudia ted  and a t  an end.

The learned authors o f  Chi t t y  on Contrac ts  (2 6 th  e d . )

opine a t  p a r a . 790 t h a t  "the concept o f  the  fundamental term

has most o f te n  been employed in  r e l a t i o n  to  exemption

c l a u s e s . . . s o  t h a t  no such c lause could exonerate  a pa r ty

from f a i l u r e  to  perform the  fundamental term o f  an

agreement",  as B e l lo  J .S .C .  appears to  have held in  the

Abed case, s u p r a .114 The au thors ,  however, in  no t ing  th e re

is  no longer such a r u le  o f  law, conclude t h a t  " i t  is

n e i t h e r  necessary nor d e s i r a b le  to  c re a te  ye t  a f o u r th

category  o f  c o n tra c tu a l  term -  the 'fundamental term* -  in

a d d i t io n  to  c o n d i t io n s ,  w a r ra n t ie s  and in te rm e d ia te  terms".

And, t h a t  " th e re  e x i s t  no category of  terms which can be in

112 [1976]  N .C .L .R .  37 a t  49.

113 [1967]  1 A.C. 361 a t  422.

114 Th is  aspect is  considered in  Chapter 7 para .  7 . 3 . 2 ,  
i n f r a .
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any sense ' fu n d a m e n ta l ’ o th e r  than c o n d i t io n s ” . 115 The view

appears c o n s is te n t  w i th  the e a r l i e r  op in ion  expressed t h a t :

While in  a c l e a r  c a s e . . . a  "fundamental term" or  
a "fundamental breach" may be r e a d i l y  i d e n t i f i e d  
in  terms o f  i t s  consequences they are  no t ,  a t  
pres en t ,  capable  o f  any p re c ise  d e f i n i t i o n . 116

Thus, s e c t io n  2 ( 2 ) (b )  in  c r e a t in g  'fundamental terms* in

insurance c o n tra c ts  a t  a t ime when developments in  the

general law supports moving away from such c l a s s i f i c a t i o n s

appears to  c re a te  an unnecessary, imprecise and

u n i d e n t i f i a b l e  category  o f  terms.

However, on the analogy t h a t  fundamental terms in  the

general law are c o n d i t io n s ,  and c o n d i t io n s  in  insurance law

are w a r r a n t ie s ,  i t  fo l lo w s  t h a t  w a r ra n t ie s  become

fundamental terms in  insurance.  Th is  accords w ith  c u r r e n t

insurance th in k in g  p a r t i c u l a r l y  in  cases where w a r ra n t ie s

are c rea ted  by the basis  c l a u s e . 117 B i rd s ,  commenting on

Dawsons Ltd .  v. Bonnin (supra)  observes t h a t  the "Basis

[c la u s e ]  was s u f f i c i e n t  to  render the contents  o f  the

proposal form in to  fundamental terms o f  the  c o n t r a c t . " 118 In

Royal Exchange Assurance Co. Ltd.  v.  Chukwurah the Supreme

Court observed on the ' b a s i s ’ c lause:  " t h a t  the  undertak ing

given by the [ in s u re d ]  i n . . . t h e  proposal . . . i s  a basic and

fundamental term o f  the c o n t r a c t  o f  in su ra n ce . . .  and is  a

115 C h i t t y ,  op . c i t . . p a r a . 962.

116 Leigh-Jones and P ic k e r in g ,  (1970)  86 L.Q.R. a t  p . 516.

117 Col invaux,  op. c i t . . para .  6 -0 1 .

118 B ird s ,  Modern Insurance Law. (2nd e d . )  p . 107.
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s t i p u l a t i o n  fo undat iona l  to  i t s  e n f o r c e a b i l i t y " . 119

The danger w ith  the  above analogy is  t h a t  s e c t io n  

2 ( 2 ) (b )  enables the co ur ts  to  equate w a r ra n t ie s  w i th  

fundamental terms of  insurance c o n tra c ts  breach o f  which 

a l low s  the  in s u re r  to  re p u d ia te  under the p ro v is io n  w i th o u t  

e s t a b l i s h i n g  m a t e r i a l i t y  and re levance .

I t  is  unc lear  how s e c t io n  2 ( 2 ) ( b )  t i e s  w i th  2 ( 1 ) .  

Perhaps, an ex p la n a t io n  could be given f o r  the  n e c es s i ty  to  

inc lude  the former p r o v is io n .  The wording o f  s e c t io n  2 ( 1 )  

shows i t  can only apply to  terms, however descr ibed ,  

r e l a t i n g  d i r e c t l y  to  the r i s k  in  the  sense o f  e v a lu a t in g  or  

preven t ing  i t s  occurrence, e . g . ,  terms o b l ig i n g  an insured  

to  take  steps to  safeguard insured p ro p e r ty .  Only these  can 

be "m a te r ia l  and r e le v a n t  to  the  r i s k  or loss insured  

a g a in s t"  w i t h in  the p r o v is io n .  I f  t h i s  is  a c o r r e c t  view,  

i t  leaves out a vas t  number o f  terms l i k e  those r e g u la t in g  

behaviour a f t e r  loss e . g . ,  n o t i f i c a t i o n ,  a r b i t r a t i o n ,  and 

compromise c o n d i t io n s .  Something had to  be done to  c u r t a i l  

the i n s u r e r ’ s a b i l i t y  to  r e l y  on these terms and hence, the  

in c lu s io n  o f  se c t io n  2 ( 2 ) ( b )  a l lo w in g  r e l i a n c e  only  i f  they  

are fundamental terms. I t  is  submitted t h a t  a b e t t e r  r e s u l t  

would be achieved by a ' p r e j u d i c e ’ requirement p rev en t ing  

in s u re rs  from r e ly in g  on terms to  escape l i a b i l i t y  unless  

pre ju d ic e d  by the b re a c h .120 The need to  decide whether

119 [1976]  N .C .L .R .  a t  p . 197.

120 For p ro v is io n s  having t h i s  e f f e c t ,  see s . 18 (1 )  o f  the  
Insurance Act 1902 (New South Wales);  s.  9 Insurance Law 
Reform Act 1977 (New Zea land ) ;  s . 5 4 (1 )  o f  the  Insurance  
Contracts  Act 1984 ( A u s t r a l i a ) .
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terms are  fundamental leaves scope f o r  evasion as ex p la ined  

in  para .  5 . 6 . 4 ,  below.

Sect ion  2 ( 2 ) ( a )  which in  e f f e c t  enables in s u re rs  to  

rep u d ia te  the  c o n t r a c t  or c la im  where breach amounts to  a 

f rau d  resembles para .  2 ( b ) ( i i i )  o f  the General Statement of  

Insurance P r a c t ic e  ( U . K . ) ,  and adds nothing new to  the  

common la w .121 In  r e l a t i o n  to  the l a t t e r  p r o v is io n ,  the  

view is  expressed t h a t  th e  e x cep t io n ,  in  so f a r  as i t  may 

a l low  an in s u re r  to  r e l y  on a f o r t u i t o u s  unconnected breach  

o f  w arranty  or co n d i t io n  instead  o f  proving a suspected  

f r a u d u l e n t  c la im ,  is  u n f o r t u n a t e . 122 Th is  remark is  e q u a l ly  

appo s ite  to  se c t io n  2 ( 2 ) ( a ) .

Sect ion  2 ( 3 )  may be an a t tem pt a t  in t ro d u c in g  the  

p r i n c i p l e  o f  p r o p o r t i o n a l i t y  in to  insurance law favoured by 

the A u s t r a l i a n  Law Commission,123 whereby the  in s u re d ’ s 

c la im  is  reduced by damages awarded to  th e  in s u re r  measured 

by re fe re n ce  to  the p r e ju d ic e  the  in s u re r  s u f f e r s  as a 

consequence o f  the in s u r e d ’ s breach o f  underta k in g .  Thus, 

the e f f e c t  o f  s e c t io n  5 4 (1 )  o f  the A u s t r a l i a n  Insurance  

C ontracts  Act 1984, is  t h a t  an in s u re r  cannot re fuse  to  pay 

a c la im  by reason only  o f  the in s u re d ’ s breach, but the  

i n s u r e r ’ s " l i a b i l i t y  in  respect  o f  the  c la im  is  reduced by 

the amount t h a t  f a i r l y  represents  the e x te n t  to  which the

121 See Chapter 6 para .  6 . 2 ,  i n f r a ,  f o r  a d iscuss ion  of  
f r a u d .

122 B irds ,  " S e l f -R e g u la t io n  and Insurance C o n tra c ts " ,  o p . 
c i t . . p .5 .

123 Report No.20, op . c i t . . paras.  228 and 241.
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i n s u r e r ’ s in t e r e s t s  where p re ju d ic ed"  by the  breach. By 

s e c t io n  5 4 ( 2 ) ,  where the  breach could reasonably be 

regarded as being capable  o f  causing or c o n t r ib u t in g  to  a 

lo ss ,  the  in s u re r  may re fuse  to  pay the  c la im ,  but not  i f  

the insured can prove t h a t  no p a r t  o f  the loss was caused 

by the  breach. F i n a l l y ,  by s e c t io n  5 4 ( 4 ) ,  where the  insured  

proves t h a t  h is  breach d id  not cause p a r t  o f  the  lo ss ,  the  

in s u re r  cannot re fuse  to  pay the c la im  in  respect  o f  t h a t  

p a r t .

I t  is  u n c le a r ,  however, i f  se c t io n  2 ( 3 )  o f  the 1988 

Decree has the above e f f e c t s  in  view o f  the  p ro v is io n s  of  

s e c t io n  2 ( 1 ) .  The former p ro v is io n  in  l i m i t i n g  i t s  

a p p l i c a t i o n  to  breach o f  a 'm a t e r ia l  te rm ’ presumably under 

subsection ( 1 ) ,  appears in a p p l ic a b le  to  a 'fundamental  

t e rm ’ under ( 2 ) ( b ) ,  and f u r t h e r  emphasises the  

d i s t i n c t i o n s .  Sect ion 2 ( 3 )  a p p l ie s  to  l i m i t  the i n s u r e r ’ s 

l i a b i l i t y  on ly  "where th e re  is  a breach o f  a m a te r ia l  term"  

and "the in s u re r  is  not e n t i t l e d  to  rep u d ia te  the  whole or  

any p a r t  o f  the c o n t ra c t"  presumably because the breach is  

i r r e l e v a n t  to  a loss s u f fe re d  under 2 ( 1 ) .  I t  i s ,  however, 

not easy to  see why the  l i a b i l i t y  o f  the in s u re r  should be 

l i m i t e d  on the breach o f  a term though m a te r ia l  to  the  

r i s k ,  is  unconnected w i th  the loss .  In  such a case, i t  is  

submitted t h a t  2 ( 1 )  should p r e v a i l  to  prevent  the  in s u re r  

from r e ly i n g  on the breach as a defence,  or  to  co n fe r  a 

r i g h t ,  and 2 ( 3 )  is  in a p p l ic a b le  to  reduce the  i n s u r e r ’ s 

1i a b i 1 i t y .

Sect ion  2 ( 3 )  might app ly ,  however, where th e r e  is
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breach o f  a * m a te r ia l  term* (presumably one intended to  

decrease the  l i k e l i h o o d  or  e x te n t  o f  lo ss )  but the  breach 

i s  c a u s a t iv e  only  o f  p a r t  o f  the loss s u f f e r e d ,  and not  

the  whole.  An example would be where the  insured provides  

a s p r i n k l e r  system in on ly  p a r t  o f  insured premises in  

breach o f  a term r e q u i r in g  him to  prov ide  f o r  the  whole,  

and the  whole premises are  damaged by f i r e .  Subsection (3 )  

may opera te  in such a s i t u a t i o n  to  l i m i t  payment to  the  

damaged p a r t  c o n ta in in g  the  s p r i n k l e r  on ly .

Sect ion  2 ( 4 )  inasmuch as i t  enables in s u re rs  to  

re p u d ia te  the c o n t r a c t  on a breach o f  'm a t e r ia l  t e rm ’ 

before  the  occurrence o f  the  r i s k  or loss insured a g a in s t  

i s ,  prima f a c i e ,  a welcome p r o v is io n .  I t  ensures p r o t e c t io n  

f o r  the  in s u re r  a g a in s t  an insured in  breach o f  a term 

designed to  reduce or prevent  the l i k e l i h o o d  o f  loss .  I t  

would be unreasonable to  compel an in s u re r  to  continue  

cover f o r  an insured in  breach o f  terms and d is re g a rd in g  

the p o s s i b i l i t y  o f  loss r e s u l t i n g  from h is  conduct.  I t s  

advantage l i e s  in  en ab l ing  the  insured to  make a l t e r n a t i v e  

arrangements f o r  cover on re p u d ia t io n  before  loss instead  

of le a v in g  him exposed when r e p u d ia t io n  is  made a t  the  

p o in t  o f  c la im  o n ly ,  as is  u s u a l ly  the  p r a c t i c e .  'M a t e r i a l  

te rm s ’ may not be d i f f i c u l t  to  i d e n t i f y  in  t h i s  co n te x t  

s ince  they are  l i m i t e d  to  those imposing o b l ig a t io n s  

be fo re ,  and not a f t e r ,  loss .  F i n a l l y ,  the absence of  

" re le v a n t"  from the p ro v is io n  supports the  p r e fe r re d  

i n t e r p r e t a t i o n  o f  t h a t  word used in  se c t io n  2 ( 1 )  as 

r e f e r r i n g  to  a breach t h a t  i s  ca u s a t iv e  o f  the  loss
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s u f f e r e d .

5 . 5 . 4  Unresolved Issues and Poss ib le  Means o f  Evading 

Sect ion  2

The s e c t io n  o f  the  1988 Decree on w a r r a n t ie s  and 

c o n d i t io n s  leaves some issues unresolved ,  and conta ins  

loopholes by which in s u re rs  may evade the  p ro v is io n s  and 

circumvent the i n t e n t io n s  o f  the law makers. The l a t t e r  

p o s s i b i l i t y  would be considered f i r s t .  Although the  

p ro v is io n s  avoid d i s t in g u i s h in g  w a r ra n t ie s  from c o n d i t io n s ,  

an examination shows t h a t  t h e i r  a p p l i c a t i o n  is  l i m i t e d  to  

terms o b l ig i n g  c e r t a i n  conduct by insureds and p r o h i b i t i n g  

o th e rs .  Thus, p o l ic y  s t i p u l a t i o n s  l i m i t i n g  or  suspending  

cover commonly known as exc lus ions  from cover ,  are  o u ts ide  

the  purview o f  s e c t io n  2. An in s u re r  in  d e f in in g  the r i s k  

undertaken may use any o f  the f o l lo w i n g  method(s):

( a ) .  The insured hereby w arrants  (o r  i t  i s  a c o n d i t io n  

precedent)  t h a t  the  motor v e h ic le  s h a l l  a t  a l l  t imes be 

m ainta ined in an e f f i c i e n t  c o n d i t io n .

( b ) .  Cover is  granted (o r  t h i s  p o l ic y  a p p l ie s )  on ly  when 

the motor v e h ic le  is  mainta ined in  an e f f i c i e n t  c o n d i t io n .

( c ) .  The in s u re r  s h a l l  not be l i a b l e  f o r  any loss w h i le  the  

v e h ic le  is  not mainta ined in  an e f f i c i e n t  c o n d i t io n .

Sect ion  2 ( 1 )  s t i p u l a t e s  a two t i e r  t e s t  o f  m a t e r i a l i t y  

and re levance in  cases o f  breach o f  example (a )  and is  

in a p p l ic a b le  to  the  l a t t e r  two exc lud ing  losses s u f fe re d  in  

c e r t a i n  circumstances. The second and t h i r d  examples have
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v a r io u s ly  been described as 'temporal  e x c lu s io n s ’ , 124 

'c la u s e s  d e s c r ip t i v e  o f  the r i s k ’ , 125 'suspensive  

c o n d i t i o n s ’ 126 and ' r e s t r i c t i v e  d e f i n i t i o n  o f  the r i s k ’ , 127 

but the  e f f e c t  is  the same; the in s u re r  is  not on r i s k  

during  a per iod  o f  non-compliance w i th  cover r e a t ta c h in g  

when compliance is  made.

I f  a term is  d ra f te d  in  a way as to  d e f in e  the  r i s k  

assumed, the  courts  would most l i k e l y  t r e a t  i t  as such, and 

not as a c o n d i t io n  o b l ig in g  the insured in  any way. By 

framing what were h i t h e r t o  w a r ra n t ie s  and co n d i t io n s  as 

t o t a l  or  temporary ex c lu s ion s ,  in su re rs  could evade s e c t io n  

2 ( 1 )  and render the need to  show t h a t  a broken term is  

m a te r ia l  and r e le v a n t  unnecessary.

Sect ion  2 ( 2 ) ( b )  a l lo w in g  re p u d ia t io n  on breach o f  a 

' fundamental t e rm ’ w i th ou t  a t tem pt ing  a d e f i n i t i o n ,  leaves  

open scope f o r  evasion. In s u re rs  could l i s t  c e r t a i n  terms  

under the  heading 'fundamental te rm s ’ and seek to  convince  

a c o u r t  t h a t  breach g ives an automat ic  r i g h t  to  avoid  

w ith o u t  e s t a b l i s h in g  m a t e r i a l i t y  or  re levance  to  loss ,  or  

what p re ju d ic e  is  s u f fe re d  on account o f  the  breach. A 

f o r t i o r i , i t  appears open to  an in s u re r  to  make compliance  

w ith  any o b l i g a t i o n  fu n d a m e n ta l .128 I f  j u d i c i a l  a t t i t u d e  to

124 I b i d . a t  p a r a . 217.

125 B i rd s ,  Modern Insurance Law. (2nd e d . )  a t  p p . 109-111.

126 M a c G i l l i v r a y  and P a rk in g to n . op . c i t . . p a r a . 550.

127 Baer, (1978)  2 Can. Bus. L .J .  485.

128 Col invaux,  o p . c i t . . p a r a . 6 -0 2 ,  c i t i n g  Cox v.  Orion In s .  
[1982] R .T .R .  1.
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the  p r a c t i c e  o f  in s e r t in g  general c o n d i t io n  precedent  

clauses  discussed e a r l i e r  is  a usefu l  in d ic e ,  the  chances 

are  t h a t  the  argument w i l l  be upheld . In  t h i s  connection  

the moribund power o f  the  D i r e c t o r  to  c o n tro l  p o l ic y  terms  

under s e c t io n  14 o f  the 1976 Act take  on new s i g n i f i c a n c e .  

The D i r e c t o r  could use the power to  prevent  r e l a t i v e l y  

i n s i g n i f i c a n t  p rov is io n s  being descr ibed as fundamental  

terms. Moreover, he would need to  c o n tro l  the  use o f  

exemption c lauses seeking to  l i m i t  l i a b i l i t y  in  o rder  to  

escape s e c t io n  2 ( 1 )  o f  the  1988 Decree.

An unresolved issue is  the  e f f e c t  o f  the new 

pro v is io n s  on e x i s t i n g  law, p a r t i c u l a r l y  the  Marine  

Insurance Act o f  1961. Sect ion  34 o f  t h a t  Act a l low s an 

in s u re r  to  avoid a p o l ic y  f o r  breach o f  im mater ia l  and 

i r r e l e v a n t  w a r r a n t ie s .  The quest ion a r i s i n g  is  whether t h i s  

p ro v is io n  is  now su b je c t  to  se c t io n  2 ( 1 )  o f  the Decree.  

Sect ion  2 ( 2 ) ,  i t  w i l l  be r e c a l l e d ,  opens w i th  the  words 

"N otw ithstanding any p ro v is io n  in  any w r i t t e n  law to  the  

c o n t r a r y " ,  but as we have seen, the p ro v is io n  a p p l ie s  on ly  

to  breach o f  a 'fundamental t e rm ’ . The in fe re n c e  may be 

t h a t  an in s u re r  can on ly  r e l y  on breach o f  a marine  

warranty  i f  c l a s s i f i e d  as a fundamental term w i th o u t  having  

to  show t h a t  the  term is  m a te r ia l  or the  breach is  r e le v a n t  

to  the loss as is  the p o s i t io n  a t  commom law. However, the  

absence o f  the  opening words conta ined in s e c t io n  2 ( 2 )  from 

2 ( 1 )  may mean t h a t  marine w a r r a n t ie s  are  not s u b je c t  to  the  

m a te r ia l  and re levance t e s t s  p rescr ibe d  in  the  l a t t e r .
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The p o s i t io n  is  u n s a t i s f a c t o r y . 129 I f  the  p ro v is io n s  

are  not in tended to  apply  to  marine insurance,  one wonders 

why they should apply  to  o th e r  commercial c o n t ra c ts  where 

the  p a r t i e s  are  o f  equal ba rga in ing  s t re n g t h .  No doubt,  

common law p r i n c i p l e s  on c o n d i t io n s  and w a r ra n t ie s  operated  

most u n f a i r l y  in  cases o f  p r i v a t e  i n d i v i d u a l s ,  and small  

business insurances as the case law suggests . I f  the  

i n t e n t i o n  o f  the Decree is  to  p r o t e c t  t h i s  category  o f  

insureds a lone ,  a p ro v is io n  to  t h i s  e f f e c t  would save 

problems.

Another issue ra ise d  concerns the a b i l i t y  o f  in s u re rs  

to  c o n t r a c t  out o f  the new p ro v is io n s .  The Decree is  s i l e n t  

on t h i s  though i t  is  u n l i k e l y  t h a t  a co u r t  would hold an 

in s u re r  e n t i t l e d  to  do so.

F i n a l l y ,  the Decree is  s i l e n t  on whom l i e s  the burden 

of  proving t h a t  a term is  both m a te r ia l  to  the r i s k  and 

r e le v a n t  to  the loss under s e c t io n  2 ( 1 ) ,  and fundamental  

under s e c t io n  2 ( 2 ) ( b ) .  The courts  have c o n s i s t e n t ly  held  

the onus o f  proving breach o f  p o l ic y  p ro v is io n s  and 

e xc lus ions  as r e s t in g  on the i n s u r e r . 130 I t  should f o l lo w  

t h a t  i t  is  f o r  the in s u re r  to  prove t h a t  a term is  m a te r ia l  

to  the r i s k  and c o n t r ib u to ry  to  the  loss ,  and a lso  t h a t  i t  

is  fundamenta l .  Th is  is  f o r  the lo g ic a l  reason t h a t  the  

in s u re r  in s e r t s  the term in the p o l ic y  and seeks to  r e l y  on

129 s. 14 Insurance Law Reform Act 1977 (New Zealand) makes 
the Marine Insurance Act 1908 su b je c t  to  i t s  p ro v is io n s .  C f . 
s . 9 ( 1 ) ( d )  Insurance C ontracts  Act 1984 ( A u s t r a l i a ) .

130 See Chapter 7 para .  7 . 5 ,  i n f r a .
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i t  to  re fuse  payment.131 I t  may be necessary in  some cases 

f o r  th e  insured to  prove t h a t  breach did  not cause the  loss  

where the  circumstances o f  the  loss are  p e c u l i a r l y  w i t h in  

h is  knowledge.

5 .6  Conclusion

S t r i c t  a p p l i c a t i o n  o f  common law p r i n c i p l e s  governing  

w a r r a n t ie s  and c o n d i t io n s  by the  courts  has led to  harmful  

r e s u l t s .  While the p ro v is io n s  o f  the Motor V eh ic le s  (T h i r d  

P a r ty  Insurance)  Act o f  1950 succeeded to  a la rg e  e x te n t  in  

p r o t e c t in g  t h i r d  p a r t i e s  from these r e s u l t s ,  those o f  the  

Insurance Act o f  1976 have been w i th o u t  such success as 

regards insureds.

The Insurance (S pe c ia l  P ro v is io n s )  Decree o f  1988 was 

passed to  redress the imbalance. The new p ro v is io n s  though 

e x h i b i t i n g  an understanding o f ,  and d e s i r e  to  cure ,  the  

un der ly ing  problems o f  the  common law, are  poor ly  d r a f t e d  

and u n t i d i l y  s e t  ou t .  Sect ion  2 ( 2 )  is  an unnecessary and 

p o t e n t i a l l y  c o s t ly  in c lu s io n .  The a t tem pt  a t  r e c l a s s i f y i n g  

insurance terms in to  ' m a t e r i a l ’ and ' fu n d a m e n ta l ’ is  

r e g r e t t a b l e ,  and one hopes i t  does not throw the law in to  

a s t a t e  o f  confusion.

While unable to  do more than c o n je c tu re  a t  t h i s  stage  

on the  long term e f f e c t s  o f  the new p ro v is io n s ,  i t  is  

c e r t a i n  t h e i r  success would depend to  a la rg e  e x t e n t  on

131 C f .  the U.K. Law Commission proposal f o r  a presumption  
o f  m a t e r i a l i t y  o f  w a r ra n t ie s  and the  onus is  then c a s t  on 
the insured to  r e b u t t  the presumption and show t h a t  breach  
did not c o n t r ib u t e  to  the loss .  -  Law Com. 104, para .  6 .1 3  
& 6 . 2 2 .
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j u d i c i a l  a t t i t u d e  to  them. The courts  would u l t i m a t e l y  have 

to  decide what terms are  ' m a t e r i a l ’ or  ' fu n d a m e n ta l ’ and 

apply th e  Decree a c c o rd in g ly .  I t  is  hoped t h a t  however 

terms are  c l a s s i f i e d ,  courts  would prevent  in s u re rs  from 

r e ly i n g  on a breach where no p r e ju d ic e  is  caused, f o r  t h i s  

appears to  be the l in c h p in  o f  the new p ro v is io n s .

F i n a l l y ,  se c t io n  14 o f  the  1976 Act and the  D i r e c t o r ’ s 

power to  co n tro l  p o l ic y  terms should be r e s c u c i t a t e d . 

N otw iths tand ing  a d m in is t r a t i v e  c o n s t r a in ts ,  the D i r e c t o r  

can p re s c r ib e  minimum standard p o l ic y  p ro v is io n s  f o r  

popular  consumer insurances and p r o h i b i t  in su re rs  from 

o f f e r i n g  less by way o f  l i m i t a t i o n s  and /or  ex c lu s io n s .
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CHAPTER 6

FRAUD, NON-DISCLOSURE AND MISREPRESENTATION IN INSURANCE
CONTRACTS

6.1  In t r o d u c t io n

Insurance c o n tra c ts  prov ide  the  prime example o f  the  

c la s s  o f  c o n t ra c ts  descr ibed as c o n t ra c ts  uberrimae f i d e i  

( o f  the  utmost good f a i t h ) .  From the  na ture  o f  such 

c o n t r a c ts ,  the  law imposes re c ip ro c a l  o b l ig a t io n s  on the  

p a r t i e s , i . e .  the  insured and in s u r e r ,  to  observe the  utmost 

good f a i t h  in  the de a l in g s  w i th  each o th e r  be fore  and

during the  c o n t ra c tu a l  r e l a t i o n s h i p .  However, the  law as i t  

has developed makes one more f a m i l i a r  w i th  the  d u t ie s  owed 

to  th e  in s u re r  by the insured .

Three e s s e n t ia ls  o f  the  duty on the  insured a re ;  to  

avoid f r a u d u l e n t  conduct,  to  avoid m isrepres en t ing  f a c t s  

inducing the  in s u re r  to  c o n t r a c t ,  and f r e e l y  t o  d is c lo s e  

before  the  c o n t r a c t  is  concluded a l l  m a te r ia l  f a c t s

e x c lu s iv e ly  w i t h in  h is  knowledge. The d o c t r in e  o f

c o n tra c ts  uberrimae f i d e i  t r a c e a b le  to  common law o f  the

18th ce n tu ry ,  has witnessed s i g n i f i c a n t  developments which 

are l i k e l y  to  continue p a r t i c u l a r l y  as regards the  duty o f  

di s c lo s u r e .

I t  has been argued a t  d i f f e r e n t  t imes t h a t  t h i s  unique  

duty places onerous burdens on insureds u n j u s t i f i a b l e  under  

modern insurance p r a c t i c e .  Consequently, insurance reforms  

in  common law j u r i s d i c t i o n s  seek to  p lace p re c is e  l i m i t s  on 

the  in s u re d ’ s duty o f  good f a i t h  g e n e r a l l y ,  and t h a t  o f
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d is c lo s u r e  in  p a r t i c u l a r .

I t  i s  the aim o f  t h i s  Chapter to  examine the  p r in c ip a l  

issues a r i s i n g  from the d o c t r in e  w h i le  r e l a t i n g  t h i s  to  i t s  

a p p l i c a t i o n  in  the N ig e r ia n  c o n te x t ,  note shortcomings in  

i t s  a p p l i c a t i o n  which reform proposals and measures are  

in tended to  r e c t i f y ,  and appra ise  the  e x te n t  to  which 

N ig e r ia n  reforms a f f e c t  and modify a p p l ic a b le  common law 

p r i  nci p i e s .

6 .2  Fraud

Utmost good f a i t h  f o r b id s  e i t h e r  p a r ty  to  an insurance

c o n t r a c t  from p a r t i c i p a t i n g  in  f ra u d .  Fraud in  insurance is

more common to  the insured and can be ca teg or ised  under

th re e  headings; ( i )  f r a u d u le n t  p r e - c o n t r a c t u a l

m is re p re s e n ta t io n s  inducing the in s u re r  to  c o n t r a c t ,  ( i i )

f r a u d u l e n t  conduct during the per iod  o f  c o n t r a c t ,  and ( i i i )

making f r a u d u le n t  c la ims on the in s u r e r .  The l a s t  two are

discussed here w h i le  a d iscussion o f  the  f i r s t  is  d e a l t

w i th  under m is re p re s en ta t io n s  in  para .  6 . 3 . 2 , below.

Fraud f o r  general purposes has been descr ibed as:

. . . a  w i l f u l  a c t  on the p a r t  o f  anyone, whereby 
another  is  sought to  be depr ived  by i l l e g a l  or  
in e q u i ta b le  means o f  what he is  e n t i t l e d  t o .
Fraud f o r  the purposes o f  c i v i l  law inc ludes  
a c ts ,  omissions and concealment by which an undue 
and unconscient ious advantage is  taken of  
a n o th e r . 1

Of s ig n i f i c a n c e  in  insurance law is  the  o b l i g a t i o n  on 

an insured to  r e f r a i n  from engaging in  f r a u d u l e n t  conduct

1 Oputa J .S .C .  in  Adimora v.  A.iufo [1988]  N.W.L.R. 1 a t  
p . 13.
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t o  the  p re ju d ic e  o f  the in s u re r  during the  c o n t r a c t .  The 

c o ur ts  ta k e  a se r io us  view o f  conduct suggest ive  o f  f r a u d ,  

and have a t  t imes prevented the insured from recover ing  

where th e r e  is  prima f a c i e  evidence o f  f r a u d .

In  Bamidele v.  N ig e r ia n  General Insurance Co.2. a 

f a c t o r  which in f lue nce d  the  judge to  hold t h a t  the in s u re r  

was e n t i t l e d  to  re p u d ia te  l i a b i l i t y  under a personal  

a c c id e n t  p o l ic y  was the  f in d in g  o f  f r a u d u l e n t  c o l lu s io n  

between the  deceased in s u re d ’ s re p re s e n t a t iv e s  and an 

agent o f  the in s u re r  enab l ing  the l a t t e r  to  m isap prop r ia te  

the premiums paid  to  him.

In  Onuh v. United N ig e r ia  Insurance3, though the judge  

found breach o f  c o n d i t io n s  e n t i t l i n g  the  in s u re r  to  

re p u d ia te ,  another f a c t o r  r e l i e d  on was the in fe re n c e  of  

f r a u d u l e n t  c o l lu s io n  between the insured and agent o f  the  

in s u re r  in  procur ing  the l a t t e r  to  w r i t e  l e t t e r s  

a u th o r is in g  a change in  r i s k  in  breach o f  p o l ic y  

provi si  ons .

I t  is  s e t t l e d  t h a t  i f  th e re  is  a w i l f u l  fa lsehood or  

f rau d  in  the c la im ,  the insured f o r f e i t s  a l l  c la im  whatever  

upon the  p o l i c y . 4 The duty not to  make f r a u d u l e n t  c la ims  

and not to  make c la ims in  breach o f  the duty o f  utmost good

2 [1973]  3 U . I . L . R .  418 a t  p p .420 -4 22 .

3 [1975]  N .C .L .R .  413 a t  p . 420.

4 W i l l s  J. in  B r i t t o n  v. Royal In s .  Co. (1866)  4 F. & F. 
905.
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f a i t h  has been held an im pl ied  term o f  the  c o n t r a c t . 5 The 

law confe rs  t h i s  p r o t e c t io n  on in su re rs  because losses  

f r e q u e n t ly  occur in c ircumstances e x c l u s iv e ly  w i t h in  the  

knowledge o f  the insured w i th  the  in s u re r  unable to  v e r i f y  

i t s  occurrence or  scope. Courts have, t h e r e f o r e ,  sought to  

give  f u l l  e f f e c t  to  a n t i - f r a u d  devices used by in s u re rs .  In  

M a rt in s  v.  N at iona l  Employers’ M u tu a l , i t  was held t h a t  

c o n d i t io n s  r e q u i r in g  the  g iv in g  o f  n o t ic e  o f  loss are  not  

in tended to  enable in s u re rs  escape l i a b i l i t y ,  but r a th e r  

" to  g ive  them a reasonsble  o p p o r tu n i ty  o f  i n v e s t i g a t i n g  the  

c la im  under the most fa v o u ra b le  c ircumstances, and thereby  

o f  d e te c t in g  and r e j e c t i n g  f r a u d u l e n t  o r  exaggerated  

demands".6 S i m i l a r l y ,  in  Onuh v.  United N ig e r ia  Insurance  

( s u p r a ) ,  i t  was held t h a t  f o r  th e re  to  be compliance w ith  

a warranty  r e q u i r in g  the insured to  keep a complete book o f  

account and stock sheets ,  and to  produce them in  the  event  

o f  a c la im ,  the  d e t a i l s  must be s u f f i c i e n t  to  enable  the  

in s u re r  " a s c e r ta in  the c h a ra c te r  and amount o f  loss and to  

check exaggera t ion  and f a l s i t y " .  And, t h a t  i f  the  insured  

f a i l s  to  comply w ith  the requirement as a whole,  he cannot  

recover in  respect  o f  those items, the  d e t a i l s  o f  which 

were su p p l ied .

Whether a c la im  is  f r a u d u le n t  would depend on the  

circumstances o f  the case. However "Mere ex aggera t ion  [ i s ]  

not conc lus ive  evidence o f  f r a u d ,  f o r  a man might honest ly

5 H i r s t  J. in  Black King Shipping Corp. v .  M a ss ie . The 
L i t s io n  P r id e  [1985] 1 L lo y d ’ s Rep. 437 a t  518. See, 
however, p a r a . 6 .3 .1  and fo o tn o te  31, i n f r a .

6 [1969] N .C .L .R .  46 a t  p . 56.
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have an exaggerated idea o f  the  the  va lue  o f  the  s tock ,  or  

suggest a high f i g u r e  as a ba rga in ing  p r i c e " . 7

There is  no evidence on how se r io us  the  issue o f  

f r a u d u l e n t  c la ims is  in  the  N ig e r ia n  market though in su re rs  

c la im  they o f te n  suspect f r a u d .  At l e a s t  the  case law does 

not bear the  susp ic ion  o u t .  Most cases are  concerned w ith  

exaggerated c la ims in  which the  cour ts  are  slow to  i n f e r  

f rau d  or  f i n d  the exaggera t ion  proved. In  Ado v. N ig e r ia  

General Insurance Co.8. the in s u re r  repud ia ted  l i a b i i t y  on 

a c la im  f o r  loss o f  a v e h ic le  comprehensively insured ,  

probably suspecting a f r a u d u l e n t l y  exaggerated c la im ,  but  

contending ins tead  the  in s u re d ’ s breach o f  utmost good 

f a i t h  by over in s u r in g  h is  c a r .  The argument was r e je c te d  

by the  judge f in d in g  no case o f  over v a lu a t io n  proved. An 

i d e n t i c a l  argument ra is e d  in Babalo la  v.  Harmony Insurance  

a t t r a c t e d  the  fo l lo w in g  remarks from the Oyo S ta te  C h ie f  

Judge:

The [ in s u r e r s ]  must be conversant w i th  the  
c u r r e n t  p r ic e s  o f  new cars e s p e c i a l l y  the  type  
f o r  which they are  ready to  g ive  cover to  t h e i r  
customers or c l i e n t s .  I f  they knew t h a t  a new 
Peugeot. . .  sol d f o r  only N4,000 why did  they  
insure  such a car  f o r  N7,000 a f t e r  4 -5  years o f  
i t s  use? I  th in k  on ly  persons who wanted to  cheat  
by way o f  premiums would behave t h a t  way.9

A l le g a t i o n s  of  f rau d  must be s p e c i f i c a l l y  pleaded and

proven beyond reasonable doubt as requ ired  by the  general

7 Per Goddard J. in  London Assurance v.  Cl are  ( 1937) 57 
L I .L .R e p .  254 a t  268. For instances in  which an exaggerated  
c la im  would be considered f r a u d u l e n t  see, Ivamy, General  
P r i n c i p l e s  o f  Insurance Law. (5 th  e d . )  p p .41 0-411 .

8 [1980]  4 -6  C .C .H .C .J .  27.

9 [1982]  O .Y .S .H .C .  1 a t  p . 9.
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law be fore  a c o n t r a c t  or  c la im  would be s e t  a s id e .  In  Jamal 

Tran spo r t  v. A f r ic a n  Insurance Co. L t d . . 10 upon a c la im  f o r  

sums paid  to  t h i r d  p a r t i e s  f o r  loss o f  o i l  occasioned by 

the  a c c id e n ta l  c o l l i s i o n  o f  the  v e h ic le  insured ,  the  

in s u r e r  repudia ted  l i a b i l i t y  a l l e g i n g  the  c la im  was 

f r a u d u l e n t .  The in s u re r  pleaded in  i t s  defence a c lause  in  

the p o l i c y  t h a t  a l l  b e n e f i t  s h a l l  be f o r f e i t e d  i f  any c la im  

s h a l l  be f r a u d u l e n t l y  exaggerated or  i f  any f r a u d u le n t  

devices are  used to  o b ta in  any b e n e f i t .  Th is  was held  

i n s u f f i c i e n t  to  s a t i s f y  the requirement t h a t  f rau d  must be 

s p e c i f i c a l l y  pleaded, and, in  any ev en t ,  the  judge found 

the a l l e g a t i o n  was not supported w i th  p a r t i c u l a r s  and 

proved beyond reasonable doubt.

A r is in g  from d i f f i c u l t i e s  in  meeting the requirements  

o f  p ro o f ,  in s u re rs  argue they only  r e l y  on breach o f  good 

f a i t h  and te c h n ic a l  defences such as breach o f  warranty  

when th e r e  is  strong susp ic ion  o f  f rau d  but are  unable to  

prove i t ;

In  some cases, the  in s u re rs  are  almost c e r t a i n  
t h a t  the  c la im  is  f r a u d u l e n t  -  a l l  the  
circumstances o f  the  case in d ic a te  f r a u d ,  but the  
in su re rs  cannot prove i t . . . I n  cases l i k e  t h i s ,  
most experienced insurance o f f i c i a l s  adopt  
th e . . .m e t h o d  o f  looking f o r  the " t i n y  p r i n t "  
escape c lauses in  the p o l i c i e s  and to  repu d ia te  
l i a b i l i t y  r e ly i n g  on such c lauses even though 
they are r e a l l y  r e p u d ia t in g  because they suspect  
f r a u d . . . a n d  ye t  achieve the de s ired  o b j e c t i v e  o f  
not paying the c la im  by ta k in g  advantage o f . . . t h e  
breach o f . . .w a r r a n t y . . .o r  o ther  s i m i l a r  minor 
breaches. 11

10 [1971]  2 N .C .L .R .  145, 149.

11 Irukwu, "The S e t t lem e n t  o f  Insurance Claims in  N ig e r ia  
-  Some S o c ia l ,  Legal and Psychologica l  Problems", (1972)  I  
U N  Conference Papers a t  p . 58. For a condemnation o f  the
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I t  appears,  and f o r  good reason to o ,  t h a t  cour ts  are  

r e l u c t a n t  to  a l lo w  fraud to  be e s ta b l is h e d  by t h i s  suspect  

method in  th e  guise o f  breach o f  good f a i t h .  In  American 

I n t e r n a t i o n a l  Insurance Co. Ltd .  v. N z a y i12. the  personal  

r e p r e s e n t a t i v e  o f  the deceased insured cla imed under two 

l i f e  p o l i c i e s  taken by the insured .  While not denying the  

p o l i c i e s ,  the  in s u re r  contended t h a t  the  insured was never  

in  e x is te n c e ,  and th a t  the c la im  was a f rau d  p e r p e r t r a te d  

by the  r e p r e s e n ta t iv e s  and the  supposed insured .  C u r io u s ly ,  

i t  was a ls o  argued t h a t  the insured f r a u d u l e n t l y  

m isrepresented he was worth N40,000, whereas he died  

le a v in g  assets  worth only N19. The Court o f  Appeal 

a f f i r m e d  the  dec is ion  of  the t r i a l  judge who r e je c te d  the  

arguments ho ld ing  t h a t  the  in s u re r  had f a i l e d  to  plead  

s p e c i f i c a l l y  the  issues o f  f ra u d ,  and had a lso  f a i l e d  to  

discharge the  onus which lay  on i t  to  e s t a b l i s h  fraud  

beyond reasonable doubt.

Under the  general  law, f rau d  renders a c o n t r a c t  

v o id a b le  a t  the  opt ion  of  the  innocent p a r ty  who may c la im  

r e s c is s io n  and recover any c o n s id e ra t io n  given provided  

r e s t i t u t i o n  is  poss ib le  and p a r t i e s  can be res to red  to  the  

s ta tu s  quo a n t e . 13 I t  would appear the seriousness w ith

p r a c t ic e  see Agomo, "Some Thoughts on the  A t t i t u d e  of  
In s u re rs  Towards Insurance C la im s",  The Lawyer. (1985)  Vol. 
15 a t  p . 1 0 ) Merk in ,  "Uberrimae F id e i  S t r i k e s  Again" (1976)  
39 M.L.R. 471 a t  p . 481 fo o tn o te  19.

12 Unreported ,  Appeal No. FCA /1 /33 /82  o f  2 4 /1 1 /8 2 ,  
conta ined in  (1987)  2 Nig.  B u l .C .L .  110.

13 See g e n e r a l ly  T r e i t e l ,  The Law o f  C o n t r a c t . (7 th  e d . )  
p . 290.
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which the  law views f rau d  in  insurance prevents  the  

recovery  o f  premiums paid once f rau d  is  e s t a b l i s h e d . 14

The le g a l  p o s i t io n  was considered in  American 

I n t e r n a t i o n a l  Insurance Co. v.  D ik e . 15 where the  in s u re r  

sued t o  recover  sums i t  pa id out on a lo ss ,  and f o r  the  

f o r f e i t u r e  o f  premiums paid by the  insured on account o f  

h is  f r a u d u l e n t  n o n -d is c lo s u re  and m is re p re s e n ta t io n .  The 

judge having negat ived  the  a l l e g a t i o n  o f  f rau d  a l lowed the  

insured to  recover the  premiums paid on the  p o l i c y  being  

d ec la re d  vo id  f o r  innocent n o n -d isc lo su re  and 

mi s r e p re s e n ta t io n .

Fraud by the  insured is  always a defence to  a c la im  

brought on th e  p o l i c y ,  in  which case the  in s u re r  i s  not  

bound to  re tu rn  premiums p a id .  A d d i t io n a l  safeguard is  

provided by express p o l ic y  p ro v is io n s  commonly in s e r te d  in  

p o l i c i e s  p rov id in g  f o r  f o r f e i t u r e  o f  premiums in  the  event  

o f  f rau d  by the  insured as in  Jamal T ransport  (s u p r a ) ,  and 

e n fo rc e a b le  as a c o n tra c tu a l  p ro v is io n  b inding on the  

i nsured.

6 .3  General Po in ts  on N on -d isc losure  and M is re p re s e n ta t io n

"Contracts  o f  insurance are  c o n t ra c ts  uberrimae

14 See M a c G i l l i v r a v  and Park ington on Insurance Law. (8 th  
e d . )  a t  paras.  571-574 and the  cases c i t e d  in  fo o tn o te  96; 
B ird s ,  Modern Insurance Law. (2nd e d . )  a t  p p .78 ,124 .

15 [1978]  N .C .L .R .  402. See Chapter 4 p a r a . 4 . 2 ,  supra.
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f i d e i " , 16 and "There is  no c la ss  o f  documents as to  which

th e  s t r i c t e s t  good f a i t h  is  more r i g i d l y  requ ire d  in  Courts

o f  Law than p o l i c i e s  o f  as s u ra n c e " .17 Th is  is  s t a t u t o r i l y

expressed in  s e c t io n  19 o f  the  Marine Insurance Act 1961,

based on the  U.K. Act o f  1906, so f a r  as marine insurance

is  concerned, as fo l lo w s  :

A c o n t r a c t  o f  marine insurance is  a c o n t r a c t  
based upon the  utmost good f a i t h ,  and, i f  the  
utmost good f a i t h  is  not observed by e i t h e r  
p a r t y ,  the c o n t r a c t  may be avoided by the o ther  
p a r t y .

The p r i n c i p l e  is  o f  general a p p l i c a t i o n  to  a l l  insurances  

and th e re  is  consensus t h a t  the Act o f  1906 is  a 

c o d i f i c a t i o n  o f  the  common law o f  insurance g e n e r a l l y . 18

I t  is  observed in  Ado v. N ig e r ia  General Insurance  

(supra ,  a t  p. 30) t h a t  the duty a r i s i n g  under c o n t ra c ts  o f  

the utmost good f a i t h  is  th re e  f o l d ;  "a duty to  d is c lo s e  

m a te r ia l  f a c t s ,  a duty not to  m isrepresent  m a te r ia l  f a c t s  

and a duty not to  make f r a u d u le n t  c la im s ."  The t h i r d  duty  

is  discussed e a r l i e r ,  the second is  a p p l ic a b le  to  a l l  

c o n t ra c ts  w h i le  the  f i r s t  is  l im i t e d  to  c e r t a i n  c o n t ra c ts  

o f  which insurance is  the pr imary exam ple .19

16 N a t io n a l  In s .  Corp. o f  N ig e r ia  v. Power & I n d u s t r i a l  
Ltd.  [1986]  1 N.W.L.R. 1, 37.

17 Per James V.C. in Mackenzie v. Coulson (1869)  L.R. 8 
Eq. 36 8 ,3 75 .

18 Jessel M.R. in  London Assurance v. Mansel (1879)  11 Ch. 
D. 363 ,367;  Joel v. Law Union & Crown In s .  [1908]  2 K.B.  
8 63 ,878 ;  Lambert v.  C o -o p e ra t iv e  In s .  S o c ie ty .  L td .  [1975]  
2 L lo y d ’ s Rep. 4 8 5 ,4 8 7 ,4 9 3 ;  H ighlands In s .  Co. v.  
C on t in e n ta l  In s .  Co. [1987]  1 L lo y d ’ s Rep. 109.

19 "The duty to  d i s c l o s e . . . a p p l ie s  to  a l l  c o n t ra c ts  
uberrimae f i d e i  and is  not l i m i t e d  to  insurance c o n t ra c ts ;  
i t  a ls o  a p p l ie s ,  f o r  instance  to  c o n t ra c ts  o f  p a r t n e r s h ip ,
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I t  i s  proposed to  examine j o i n t l y  the  f i r s t  and second 

d u t ie s ,  above, as ap p l ie d  in  insurance.  The reason f o r  

t h i s  is  t h a t  as the  law has developed, th e r e  is  now a 

narrow d i s t i n c t i o n  between them, and in  most cases where 

breach o f  good f a i t h  is  ra is e d ,  the  two defences are  

a l le g e d  to g e t h e r ,  f o r  the  m is re p re s e n ta t io n  o f  a f a c t  

im p l ie s  the no n -d isc lo s u re  o f  the t r u t h . 20 Moreover, common 

l eg a l  quest ions a r i s e  in  both defences, e . g . ,  the  

requirement o f  m a t e r i a l i t y  and i t s  t e s t ,  as w e l l  as 

a v a i l a b l e  rem edies .21

I t  is  im portant  to  bear in  mind t h a t  the  widespread  

use o f  proposal forms and basis  o f  c o n t r a c t  c lauses ,  

discussed in  the  preceding Chapter,  has an a p p re c ia b le  

impact on the defence o f  n o n -d isc lo su re  and

c o n t ra c ts  o f  s u re ty ,  c e r t a i n  fa m i ly  s e t t le m e n t  c o n t ra c ts  and 
o th er  s i m i l a r  types o f  c o n tra c tu a l  r e l a t i o n s h i p s . ” -  Per May 
J. in  March Cabaret v. London Ass. [1975]  1 L lo y d ’ s
R ep .169 ,175 .  C f .  T r e i t e l ,  op . c i t . . p . 308.

20 E . g . ,  Northern Ass, v. Idugboe [1966]  1 A l l  N .L .R .  88;
Bamidele v. N ig e r ia  General In s .  [1973]  3 U . I . L . R .  418;
American I n t e r n a t i o n a l  In s ,  v. Pike [1978]  N .C .L .R .  402. " I f  
a re p re s e n ta t io n  were to  be the  heads o f  a co in ,  concealment  
would be the t a i l s "  -  H a r n e t t ,  "The D o c tr in e  o f  Concealment: 
A Remnant in the Law o f  Insurance" ,  15 Law & Contemp. Prob.  
( 19 5 0 )p p .3 9 1 ,392.

21 Remedy f o r  no n -d is c lo su re  and m is re p re s e n ta t io n  is  
avoidance o f  the  c o n t r a c t  ab i n i t i o . The M is re p re s e n ta t io n  
Act o f  1967 (U . K . )  o f  which th e re  is  no N ig e r ia n  e q u iv a le n t  
may have a l t e r e d  t h i s  f o r  innocent m is r e p r e s e n ta t io n s , but 
t h i s  is  f a r  from c e r t a i n .  In  Highlands In s .  Co. v.  
C on t inen ta l  In s .  Co. [1987]  1 L lo y d ’ s Rep. 109, i t  was sa id  
t h a t  the  d i s c r e t i o n  to  award damages in  l i e u  o f  r e s c is s io n  
conferred  by s. 2 ( 2 )  o f  th e  Act would not be a p p l ie d  to  
commercial insurances. T h is ,  according t o  B i r d s , leaves open 
the p o s s i b i l i t y  o f  i t s  a v a i l a b i l i t y  f o r  consumer insrances:  
Modern Insurance Law, p . 80. Colinvaux argues, however, t h a t  
the Act o f  1967 is  whol ly  i r r e l e v a n t  to  insurance law: The 
Law o f  In s u ra n c e . (5 th  e d . )  para .  5 -0 9 .
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m is re p re s e n ta t io n ,  p a r t i c u l a r l y  on the  l a t t e r .  Thus, breach  

o f  w arran ty  has tended to  be the more popular  defence w ith  

in s u re rs  in  N i g e r ia .  Th is  impact w i l l  be noted where 

a p p r o p r ia te .  However, in  view o f  the recent  l e g i s l a t i v e  

p ro v is io n s  c u r t a i l i n g  the  e f f e c t  o f  the  basis  c laus e ,  in  my 

v i e w , 22 i t  i s  to  be expected t h a t  no n -d is c lo su re  and 

m is re p re s e n ta t io n  would become in c re a s in g ly  popular  

d e fen ces .

6 .3 .1  N on -d is c losure :  O r ig in s  and Scope

I t  has been f o r  c e n tu r ie s  in  England the  law in  
connection w ith  insurance o f  a l l  s o r t s . . . [ t h a t ]  
i t  is  the  duty o f  the  a s s u r e d . . . t o  make a f u l l  
d is c lo s u re  to  the u n d e rw r i te rs  w i th o u t  being  
asked o f  a l l  the m a te r ia l  c i rc u m s ta n c e s . . .

So observed Scrutton  L .J .  in  Rozanes v. Bowen23 r e s t a t i n g  a

p r i n c i p l e  t r a c e a b le  to  the  s tatement o f  Lord M a n s f ie ld  in

C a r te r  v.  Boehm24 in  la y in g  down a duty l a r g e l y  p e c u l ia r  to

insurance c o n t r a c ts .  R e i t e r a t i n g  Lord M a n s f ie ld ’ s

r a t i o n a l e  f o r  the  duty in  the e a r l i e r  case, Scrut ton  L .J .

observes in  the  same passage:

. . . a s  the  u n d e rw r i te r  knows nothing and the  man 
who comes to  him to  ask him to  insure  knows 
e v e r y th in g ,  i t  i s  the  duty o f  the a s s u r e d . . . t o  
make a ’f u l l  d is c lo s u re  to  the  u n d e rw r i te rs  
w ith o u t  being asked o f  a l l  the  m a te r ia l  
circumstances, because the u n d e rw r i te rs  know 
nothing and the assured knows e v e r y th in g .  This  
is  expressed by saying t h a t  i t  i s  a c o n t r a c t  o f  
the  utmost good f a i t h  -  uberr ima f i d e s .

The quoted passages f a i r l y  represen t  p r e v a i l i n g  j u d i c i a l

22 See Chapter 5 p a r a s . 5 .3 .1  and 5 . 5 . 3 ,  supra.

23 (1928)  32 L I .L .R e p .  9 8 ,1 0 2 .

24 (1766)  3 B urr .  1905,1909.
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views on the  duty on an insured to  d is c lo s e  m a te r ia l  f a c t s  

w i t h i n  h is  knowledge p r i o r  to  the conclusion o f  the  

c o n t r a c t .  I t  is  argued, however, t h a t  modern a p p l i c a t i o n  of  

the  duty is  out o f  l i n e  w i th  t h a t  l a i d  down by Lord

M a n s f ie ld  and the  e a r l y  c a s e s .25

The p o l ic y  o f  some o f  the  e a r l y  cases may have been to  

prevent  a s i t u a t i o n  whereby the  insured could mislead the  

in s u re r  through i n d i f f e r e n c e  by f a i l i n g  to  convey

in fo rm a t io n  which a reasonable person would a p p re c ia te  to  

be m a te r ia l  to  the insured r i s k .  I t  i s ,  t h e r e f o r e ,  not

s u r p r is in g  to  f in d  d i c t a  t h a t  on ly  a d e l i b e r a t e  or

f r a u d u l e n t  concealment would v i t i a t e  a p o l i c y .

I t  is  doubtfu l  i f  Lord M a n s f ie ld ’ s dictum in  C a r te r  v.  

Boehm (su pra )  t h a t  keeping back a m a te r ia l  f a c t  is  a f ra u d ,

means an insured who f a i l e d  to  convey f a c t s  he d id  not

a p p re c ia te  were m a te r ia l  had an i n t e n t  to  de ce ive .  Th is  is  

supported by the sentence fo l lo w in g  the ob serva t io n  where 

i t  is  sa id  t h a t ;  "Although the  suppression should happen 

through m istake ,  w i th o u t  any f r a u d u l e n t  i n t e n t i o n ,  ye t  

s t i l l  the  u n d e rw r i te r  i s  deceived and the  p o l ic y  is

v o i d . . . " . 26 Mistake here is  understood in  the sense of  

r e a l i s i n g  the m a t e r i a l i t y  o f  the f a c t  but f a i l i n g  to

d is c lo s e  i t  due to  care lessness or i n d i f f e r e n c e  f a l l i n g  

s h o r t  o f  f r a u d ,  and not on account o f  ignorance o f  i t s  

materi  a l i  t y .

25 Hasson, "The D oc tr ine  o f  Uberrima Fides in  Insurance Law 
— A C r i t i c a l  Eva lua t ion"  (1969)  32 M.L.R. 615 ,616;  B i rd s ,  
Modern Insurance Law, op . c i t . . p . 82.

26 ( 17 6 6 ) 3 Burr.  1905, 1909.
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Indeed, Lord M ansf ie ld  s ta te d  c a t e g o r i c a l l y  in  the  

l a t e r  case o f  Mayne v .  W a l te r 27 t h a t  " I t  must be a 

f r a u d u l e n t  concealment o f  c ircumstances t h a t  w i l l  v i t i a t e  

a p o l i c y " .  And, in  Hambrough v.  Mutual L i f e  Insurance Co. 

o f  New Y o rk . Lopes L .J .  he ld i t  a "very good s tatement o f  

the law" t h a t :  " In  p o l i c i e s  o f  insurance on l i f e ,  an

erroneous statement resp ec t ing  the  l i f e  insured ,  or  mere 

s i l e n c e  resp ec t ing  a m a te r ia l  f a c t ,  in  the  absence o f  any 

f r a u d u l e n t  in t e n t io n  does not avoid the  p o l i c y . . . " . 28 No 

b e t t e r  backing can be found f o r  t h i s  view than the  

statement  o f  Lord M ansf ie ld  in  h is  fo rm u la t io n  o f  the  

d o c t r in e  and i t s  l i m i t a t i o n s  t h a t  "The reason o f  the  r u le  

which o b l ig e s  p a r t i e s  to  d is c lo s e ,  is  to  prevent  f r a u d ,  and 

to  encourage good f a i t h . 29

Whatever scope the duty was i n i t i a l l y  in tended to  

have, i t  is  c l e a r  t h a t  i t  p re s e n t ly  goes beyond bona f i d e s  

and th e  absence o f  mala f i d e s .  An accura te  s ta tem ent  o f

the c u r r e n t  w id th  of  the  duty is  given by Pro fessor  Ivamy

as fo l lo w s :

A f a i l u r e  on the p a r t  o f  the  assured to  d is c lo s e  
a m a te r ia l  f a c t  w i t h in  h is  ac tua l  or  presumed 
knowledge renders the  p o l ic y  v o id a b le  a t  the  
opt ion  o f  the in s u re rs .  The assured ’ s conduct  
cannot be taken in to  c o n s id e ra t io n  as in  any way 
a f f e c t i n g  t h i s  r e s u l t .  The p o l ic y  is  e q u a l ly  
l i a b l e  to  be avoided whether h is  f a i l u r e  is  
a t t r i b u t a b l e  to  f r a u d ,  c a r e l e s s n e s s ,  
in adver ten ce ,  i n d i f f e r e n c e ,  m is take ,  e r r o r  o f  
judgment, or even to  h is  f a i l u r e  to  a p p re c ia te

27 See Park, A System o f  the  Law o f  Marine In s u ra n c e s . 
(1842)  p . 431.

28 ( 1895) 72 L .T .  140, 141 .

29 ( 1 7 6 6 ) 3 Burr ,  a t  p . 1911 .
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i t s  m a t e r i a l i t y .  Even h is  ignorance o f  the f a c t  
w i l l  not excuse him, i f  i t  is  one which he ought 
to  have known.30

D espite  u n c e r t a i n t i e s  in  the j u r i d i c a l  basis  o f  the  

d u t y , 31 i t  appears t h a t  the  dec is ion  o f  the  Engl ish Court o f  

Appeal in  Banque F in a n c ie re  S.A. v. Westgate Insurance  

Co. , 32 s e t t l e s  the issue t h a t  the  power o f  the  co ur t  to  

g ra n t  r e l i e f  where th e r e  has been no n -d isc lo s u re  and 

m is re p re s e n ta t io n  o f  m a te r ia l  f a c t s  stems from the  

j u r i s d i c t i o n  o r i g i n a l l y  exerc ised  by the Courts o f  Equ ity  

to  prevent  im pos it ion  ( a t  p p .5 4 8 -5 5 0 ) .  In  reaching t h i s

co nc lus ion ,  Slade L .J .  r e je c te d  the  view t h a t  the  duty was

founded on an im pl ied  term o f  the c o n t r a c t .  The learned

judge p r e f e r re d  the op in ion  o f  Lord Esher M.R. in

30 General P r i n c i p l e s  o f  Insurance Law. (5 th  e d . )  p . 156 and
the cases c i t e d  in  the  passage; quoted by Slade L .J .  in
Banque F in a n c ie re  v. Westgate In s .  Co. [1988]  2 L lo y d ’ s Rep. 
513 a t  p . 550.

31 The dec is io n  o f  Lord Watson in  Blackburn.  Low v.  V igors  
(1887)  12 App. Cas. 531 a t  539, is  taken as a u t h o r i t y  f o r  
the  view t h a t  the duty o f  d is c lo s u re  is  an im pl ied  term of  
the c o n t r a c t .  This is  fo l lo w e d  by Hamilton J. in  P i c k e r s g i 11 
v. London and P r o v in c ia l  Marine [1912]  3 K.B. 614 a t  621, 
and by H i r s t  J. in The L i t s i o n  P r id e  [1985]  1 L lo y d ’ s Rep. 
437 a t  p p .518-519 .  On the o th e r  hand is  the  op in ion  of  S co t t  
L .J .  in  Merchants ’ & M a n u fa c tu re rs ’ v. Hunt [1941] 1 K.B. 
295 a t  313, f in d in g  i t  d i f f i c u l t  to  e x p la in  the duty as
r e s t in g  on an im pl ied  term of  the c o n t r a c t .  Th is  is
supported by the view o f  May J. in  March Cabaret v. London 
Ass. [1975]  1 L lo y d ’ s Rep. 169 a t  175, t h a t  the  duty a r is e s  
ou ts id e  c o n t r a c t ,  and is  t h a t  favoured by I r i k e f e  J. in  
Qgbebor v.  Union In s .  L td .  [1967] 3 A .L .R .  Comm. 166. See 
g e n e r a l l y ,  Matthews, "Uberrima Fides in  Modern Insurance  
Law", New Foundations f o r  Insurance Law. (1987)  p . 39.

32 [1988] 2 L lo y d ’ s Rep. 513; fo l low ed  in  Bank o f  Nova 
S c o t ia  v. H e ! 1en ic  M u tu a l . The Good Luck [1989]  3 A l l  E.R.  
628 a t  658-659 .
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B la c k b u rn ,  Low & Co. v .  Vi g o rs 33 t h a t  freedom o f  an

in s u ra n c e  c o n t r a c t  from m is r e p r e s e n t a t i o n  o r  concealm ent  i s

a c o n d i t i o n  p r e c e d e n t  t o  th e  r i g h t  o f  th e  in s u re d  t o  i n s i s t

on th e  per form ance  o f  th e  c o n t r a c t .

The du ty  i s  e n ac ted  in  s e c t i o n  1 8 ( 1 )  o f  th e  M ar ine

In s u ra n c e  Act  o f  1906 ( U . K . )  and s e c t i o n  2 0 ( 1 )  o f  th e  1961

N i g e r i a n  e q u i v a l e n t ,  in  terms o f  one a r i s i n g  o u t s i d e  th e

c o n t r a c t  th u s ;

. . . t h e  assured s h a l l  d i s c l o s e  t o  th e  i n s u r e r ,  
b e f o r e  t h e  c o n t r a c t  i s  c onc lu ded ,  e v e ry  m a t e r i a l  
c i rc u m s ta n c e  which i s  known t o  th e  as su re d ,  and 
t h e  assured s h a l l  be deemed t o  know e v e ry  
c i r c u m s ta n c e ,  w h ich ,  in  th e  o r d i n a r y  course  o f  
b u s in e s s ,  ought t o  be known by him. I f  th e  
assured f a i l s  t o  make such d i s c l o s u r e ,  th e  
i n s u r e r  may a v o id  th e  c o n t r a c t .  (Emphasis add e d ) .

T h is  r e p r e s e n ts  th e  law in  o t h e r  c la s s e s  o f  in s u ra n c e  as

th e  1906 p r o v i s i o n  i s  agreed t o  be a c o d i f i c a t i o n  o f  th e

common law o f  in s u ra n c e .

The d i f f i c u l t y  o f  comply ing w i t h  an u n l i m i t e d  du ty  o f

d i s c l o s u r e  i s ,  however, m i t i g a t e d  by c e r t a i n  l i m i t a t i o n s

p lac e d  on i t s  s c o p e .34 The du ty  i s  t o  d i s c l o s e  m a t e r i a l

f a c t s  known b e fo r e  th e  c o n t r a c t  i s  made,35 a l th o u g h  th e  duty

o f  o b s e r v in g  th e  utmost good f a i t h  (which may in c l u d e  a

du ty  t o  speak)  a p p l i e s  th ro u g h o u t  th e  c o n t r a c t . 36 The duty

33 (1 8 8 6 )  17 Q .B .D .  5 5 3 , 5 6 1 .

34 A d e t a i l e d  s tudy o f  th e  l i m i t s  can be found in
M a c G i l l i v r a y  and P a r k i n g t o n . o p . c i t . . C h a p te r  8; B i r d s ,  o p . 
c i t . . C ha p te r  6.

35 s .  1 8 ( 1 )  M . I . A .  1906; s .  2 0 ( 1 )  M . I . A .  1961.

36 The L i t s i o n  P r id e  [1 9 8 5 ]  1 L l o y d ’ s Rep. 437;  The Good
Luck [1 9 8 8 ]  1 L l o y d ’ s Rep. 514,  r e v s d . in  [1 9 8 9 ]  3 A l l  E .R .
628.
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i s  t o  d i s c l o s e  o n ly  m a t e r i a l  f a c t s  w i t h i n  th e  i n s u r e d ’ s 

knowledge and unknown to  t h e  i n s u r e r . 37 In  C en tury  

In s u ra n c e  Co. L td .  v .  A tu a n y a . t h e  i n s u r e r  sought t o  s e t  

a s id e  in  th e  High C our t  an a r b i t r a t o r ’ s award in  f a v o u r  o f  

t h e  in s u r e d ,  c on te nd ing  t h a t  n o n - d is c lo s u r e  o f  th e  

c a n c e l l a t i o n  o f  a p re v io u s  p o l i c y  avo ided  th e  c o n t r a c t .  The 

a r b i t r a t o r  f i n d i n g  th e  in s u re d  unaware o f  th e  c a n c e l l a t i o n  

h e ld  him no t  bound t o  d i s c l o s e  th e  f a c t .  The t r i a l  ju d g e ,  

in  u p h o ld in g  th e  award, observed t h a t  th e  p r o p o s e r ’ s 

o b l i g a t i o n  i s  " to  d i s c l o s e  what he a c t u a l l y  knows and what  

he can a s c e r t a i n  by i n q u i r i e s  which he i s  re a s o n a b ly  

e x pe c te d  t o  m a ke " .38 In  the  c i r c u m s ta n c e s ,  th e  in s u re d  was 

no t  in  breach o f  d u ty .  I t  was on th e  same p r i n c i p l e  t h a t  

T a y l o r  C .J .  in  Akpata  v. A f r i c a n  A l l i a n c e  I n s u r a n c e . 39 

a p p ly in g  th e  d i c t a  o f  F l e t c h e r  Moulton L . J .  in  Joe l  v .  Law 

Union and Crown In s u r a n c e . 40 h e ld  th e  assured was no t  in  

breach o f  th e  duty  o f  d i s c l o s u r e  in  f a i l i n g  t o  d i s c l o s e  

stomach u l c e r s  unknown t o  him and h is  d o c to rs  a t  th e  t im e  

he proposed f o r  in s u ra n c e .

More l i m i t a t i o n s  on th e  du ty  a re  p ro v id e d  in  s e c t i o n

37 As t o  d i s c l o s u r e  o f  f a c t s  w i t h i n  i n s u r e d ’ s c o n s t r u c t i v e  
knowledge see,  M a c G i l l i v r a y  and P a r k i n g t o n . o p . c i t . . p a ra s .  
6 3 9 -6 4 2 .

38 [1 9 6 6 ]  2 A l l  N .L .R .  3 1 7 ,3 2 1 .

39 [1 9 6 7 ]  3 A .L . R .  Comm. 264 a t  265.  The case tu r n e d  on th e
e f f e c t  o f  th e  b a s is  c la u s e  in  proposal  forms as t o  which see 
C hapter  5 p a r a .  5 . 3 . 1 ,  supra .

40 [1 9 0 8 ]  2 K.B. 863 a t  884.
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2 0 ( 3 )  o f  th e  M ar ine  In s u ra n c e  A ct  1961 as f o l l o w s : 41

I n  th e  absence o f  i n q u i r y  th e  f o l l o w i n g  
c i rc u m s ta n c e s  need no t  be d i s c l o s e d  n am ely : -
( a )  any c i rc u m s ta n c e  which d im in is h e s  th e  r i s k ; 42
( b )  any c i rc u m s ta n c e  which i s  known o r  presumed 
t o  be known t o  t h e  i n s u r e r ,  and f o r  th e  purposes  
o f  t h i s  p a ra g ra p h ,  th e  presum ption  s h a l l  ex tend  
and a p p ly  t o  m a t t e r s  o f  common n o t o r i e t y  o r  
knowledge, and t o  m a t t e r s  which an i n s u r e r  in  th e  
o r d i n a r y  course o f  b u s in e s s ,  as such, ought to  
know;
( c )  any c i rc u m s ta n c e  as t o  which i n f o r m a t i o n  i s  
waived by th e  i n s u r e r ;
( d )  any c i rc u m s ta n c e  which i t  i s  s u p e r f lo u s  to  
d i s c l o s e  by reason o f  any e xpress  o r  im p l ie d  
w a r r a n t y .

I t  i s  in  r e l a t i o n  t o  th e  m a t t e r s  s p e c i f i e d  in  

s u b s e c t io n s  (b )  and ( c )  above, t h a t  e a r l y  cases on th e  duty  

imposed s i g n i f i c a n t  l i m i t a t i o n s  on i t s  scope in  o r d e r  t o  

p r o t e c t  in s u re d s .  The cases h e ld  t h a t  in s u r e r s  must be 

ta k e n  t o  know f a c t s  a s c e r t a i n a b l e  by r e a s o n a b le  i n q u i r y  and 

those  re a s o n a b ly  c l e a r  from th e  in f o r m a t io n  in  t h e i r  

possess ion  though not  e x p r e s s ly  mentioned by t h e  a s su re d ,  

and t h a t  i t  i s  th e  f a u l t  o f  in s u r e r s  i f  th e y  shut  t h e i r  

eyes t o  th e  l i g h t . 43 Some o f  th e  cases can a ls o  be 

e x p la in e d  on th e  ground o f  w a i v e r ,  f o r  an i n s u r e r  

n e g l e c t i n g  t o  make s im p le  i n q u i r i e s  which a re as o n ab ly

41 See s . 1 8 (3 )  M . I . A .  1906, which e s s e n t i a l l y  i s  a 
c o d i f i c a t i o n  o f  th e  l i m i t a t i o n s  enumerated by Lord M a n s f ie ld  
in  C a r t e r  v .  Boehm (s u p r a )  b e g in n in g  w i t h  th e  s ta te m e n t  a t  
p . 1910 t h a t :  "There  a re  many m a t te r s  as t o  which th e  in s u re d  
may be i n n o c e n t ly  s i l e n t " .

42 C a r t e r  v .  Boehm, above; The Dora [ 1 9 8 9 ]  1 L l o y d ’ s Rep. 
6 9 , 9 0 .

43 C a r t e r  v .  Boehm, above; Fo ley  v .  Tabor (1 8 6 2 )  2 F .&F.  
778; F re e !a n d  v .  G lo v e r  (1 8 0 6 )  7 E a s t .  457;  Nob!e v.  
Kennoway (1 7 8 0 )  2 Doug. 510; C our t  v .  M a r t in e a u  ( 1 7 8 2 )  3 
Doug. 161; F r i e r e  v .  Woodhouse (1 8 1 7 )  H o l t  N .P .  572; A s fa r  
v .  B 1u n d e l1 [1 8 9 6 ]  1 Q.B. 123. See Hasson, (1 9 6 9 )  32 M .L .R .  
615 a t  pp. 6 1 6 -6 1 8 .
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p ru d e n t  i n s u r e r  ought t o  make would be h e ld  t o  waive

d i s c l o s u r e  o f  th e  f a c t s  in  q u e s t i o n . 44 T h is  approach,

however, c o n t r a s t s  w i t h  c u r r e n t  E n g l is h  common law

development  which p r e v e n ts  w a iv e r  be ing to o  r e a d i l y

i n f e r r e d  and p la c e s  th e  burden f i r m l y  on th e  in s u re d  t o

d i s c l o s e  m a t e r i a l  f a c t s ,  t h e r e b y  r e s i s t i n g  any f u r t h e r

e r o s io n  o f  th e  duty  by a p r i n c i p l e  o b l i g i n g  th e  i n s u r e r  t o

make r e a s o n a b le  i n q u i r i e s .  An a p p o s i te  example o f  t h i s

approach i s  th e  f o l l o w i n g  o b s e r v a t i o n :

I  have a lways understood th e  p ro p er  l i n e  t h a t  an 
u n d e r w r i t e r  should t a k e ,  e x c e p t  in  m a t te r s  t h a t  
he is  bound to  know, i s  a b s o l u t e l y  t o  a b s t a in  
f rom a s k in g  any q u e s t io n s ,  and t o  le a v e  th e  
assured t o  f u l f i l  h i s  du ty  o f  good f a i t h ,  and t o  
make f u l l  d i s c l o s u r e  o f  a l l  m a t e r i a l  f a c t s ,  
w i t h o u t  be ing a s k e d .45

6 . 3 . 2  M i s r e p r e s e n t a t i o n : O r i g i n s  and Scope

As w i t h  a l l  c o n t r a c t s ,  a f a l s e  m a t e r i a l  s t a te m e n t ,  

whether  f r a u d u l e n t l y  o f  i n n o c e n t ly  made, in d u c in g  th e  o t h e r  

p a r t y  t o  c o n t r a c t ,  re nde rs  th e  c o n t r a c t  v o id a b le  a t  th e  

o p t io n  o f  t h e  i n j u r e d  p a r t y .  A r e p r e s e n t a t i o n  is  

f r a u d u l e n t  i f  i t  i s  made knowing i t  t o  be f a l s e  o r  w i t h o u t  

b e l i e f  in  i t s  t r u t h  o r  r e c k l e s s l y  as t o  w hether  i t  i s  t r u e

44 I t  has been he ld  in  America  t h a t  once th e  i n s u r e r  
a c q u i r e s  in f o r m a t io n  th roug h  which i t  cou ld  a s c e r t a i n  a 
m a t e r i a l  f a c t ,  i t  has a du ty  t o  i n v e s t i g a t e  th e  e x i s t e n c e  
o f  th e  f a c t :  Washington N a t i o n a l  I n s ,  v .  E s t a t e  o f  R e g i n a t o . 
272 F. Supp. 1016 ( 1 9 6 6 ) .

45 S c r u t to n  L . J .  in  G r e e n h i11 v .  F e d e ra l  I n s .  Co. [ 1 9 2 7 ]  1 
K.B. 65 a t  p . 85 .  See a l s o ,  M e l l o r  J .  in  Bates v .  H e w i t t  
( 1 8 6 7 )  L .R .  2 Q.B. 5 9 5 ,6 0 8 ;  Mann. Macneal & S teeves  v .  
C a p i t a l  and C o u n t ie s  I n s .  Co. [ 1 9 2 1 ]  2 K.B . 300 ,  317;
C o n ta in e r  T r a n s p o r t  I n c .  v .  Oceanus Mutual [ 1 9 8 4 ]  1 L l o y d ’ s 
Rep. 47 6 ,  508.
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o r  f a l s e . 46

For a m is s ta te m e n t  t o  be a c t i o n a b l e ,  i t  must be o f

e x i s t i n g ,  and no t  a f u t u r e ,  f a c t 47 nor one o f  law, o p in i o n ,

o r  b e l i e f ,  un less  th e  r e p r e s e n t o r  does no t  h o n e s t ly  o r

r e a s o n a b ly  ho ld  th e  o p in io n  o r  e x p e c t a t i o n  a t  th e  t im e  th e

s ta te m e n t  i s  made. Inasmuch as th e  p r i n c i p l e s  a re  th e  same

as thos e  in  th e  ge ne ra l  law o f  c o n t r a c t ,  no d e t a i l e d  s tudy

w i l l  be made o f  them h e r e . 48

The law on m arine  r e p r e s e n t a t i o n s , which has been h e ld

d e c l a r a t o r y  o f  th e  common law o f  a l l  i n s u r a n c e , 49 is

c o n t a in e d  in  s e c t i o n  22 o f  th e  Act  o f  1961 ( s .  2 0 ( 1 )  M . I . A .

1906 ( U . K . ) ) :

Every m a t e r i a l  r e p r e s e n t a t i o n  made by th e  assured  
o r  h is  agent  t o  th e  i n s u r e r  d u r in g  th e  
n e g o t i a t i o n s  f o r  th e  c o n t r a c t ,  and b e fo r e  th e  
c o n t r a c t  i s  concluded must be t r u e ;  and i f  u n t ru e  
th e  i n s u r e r  may a v o id  th e  c o n t r a c t .

I t  i s  a r g u a b le ,  however, t h a t  th e  m arine  p r o v i s i o n  is  

not  e x a c t l y  d e c l a r a t o r y  o f  th e  p o s i t i o n  in  a l l  c la s s e s  o f  

in s u ra n c e .  There i s  th e  d ic tum  o f  Lord Cranworth  in  

Anderson v .  F i t z g e r a l d  t h a t  " I f  t h e r e  i s  no f r a u d  in  a 

r e p r e s e n t a t i o n . . . i t  i s  p e r f e c t l y  c l e a r  t h a t  i t  cannot  

a f f e c t  th e  c o n t r a c t ;  and even i f  m a t e r i a l ,  bu t  t h e r e  i s  no 

f r a u d  in  i t ,  and i t  forms no p a r t  o f  th e  c o n t r a c t ,  i t

46 D er ry  v .  Peek ( 1 8 8 9 )  14 App. Cas. 337.

47 Bank Leumi v .  B r i t i s h  N a t i o n a l  I n s .  [1 9 8 8 ]  1 L l o y d ’ s 
Rep. 7 1 , 7 5 .

48 See g e n e r a l l y ,  Chi t t y  on C o n t r a c t s . ( 2 5 t h  e d . )  V o l .1 
C hapter  6 .

49 H ig h la n d s  I n s ,  v .  C o n t in e n t a l  I n s .  [1 9 8 7 ]  1 L l o y d ’ s Rep.  
109.
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cannot  v i t i a t e  th e  r i g h t  o f  th e  p a r t y  t o  r e c o v e r . " 50 The 

case r e l a t e d  t o  a c la im  under a l i f e  p o l i c y .  A g a in s t  t h i s  

i s  t h e  s t a te m e n t  o f  Roche J .  in  Graham v .  Western  

A u s t r a l i a n  I n s u r a n c e . 51 in  a motor in s u ra n c e  c l a i m ,  t h a t  an 

in n o c e n t  m is s ta te m e n t  can be a ground f o r  a v o id in g  any 

p o l i  c y .

As noted by th e  le a r n e d  a u th o rs  o f  M a c G i l l i v r a y  and 

P a r k in g t o n  on In s u ra n c e  law ( 8 t h  e d . ) a t  p a r a .  580,  i t  

would be c u r io u s  i f  l i f e  p o l i c i e s  were t r e a t e d  d i f f e r e n t l y  

f rom o t h e r s .  J u s t i f i c a t i o n  f o r  t h e  d i f f e r e n c e  may be t h a t  

q u e s t io n s  on th e  h e a l t h  and m edical  h i s t o r y  o f  a proposer  

f o r  l i f e  assurance a re  such t h a t  no layman cou ld  do b e t t e r  

than  p r o f e r  h is  honest  o p in io n  o r  b e l i e f  as answer. T h is ,  

t h e r e f o r e ,  may e x p l a i n  th e  r e lu c t a n c e  t o  g r a n t  in s u r e r s  th e  

remedy o f  avo idance  i f  th e  s ta te m e n ts  a re  made in  good 

f a i t h  w i t h o u t  f r a u d u l e n t  i n t e n t ,  and in  th e  absence o f  a 

w a r r a n t y  o f  a c c u r a c y .52 I t  would appear  t h i s  f a c t o r  

i n f l u e n c e d  th e  d e c is io n  in  Joel  ( s u p r a ) .

In  s p i t e  o f  th e  reas o n in g  above, t h e  b e t t e r  v iew is  

t h a t  expressed by the  above a u th o rs  t h a t  an in n o c e n t  but  

m a t e r i a l  m i s r e p r e s e n t a t i o n  v i t i a t e s  any c o n t r a c t  o f

50 (1 8 5 3 )  4 H .L .  Cas. 4 8 4 , 5 0 4 ,  c i t e d  by Vaughan W i l l i a m s  
L . J .  in  Joel v .  Law Union & Crown I n s .  [1 9 0 8 ]  2 K .B . 863,  
877.

51 (1 9 3 1 )  40 L l . L . R .  6 4 ,6 6 ;  re p e a te d  in  V e rs ic h e ru n g s  und 
T r a n s p o r t  A.G. v .  Henderson (1 9 3 4 )  48 L I . L . R e p .  5 4 , 5 8 .

52 For t h i s  reason ,  some American c o u r t s  r e q u i r e  an ' i n t e n t  
t o  d e c e i v e ’ b e fo r e  a l i f e  p o l i c y  i s  avo ided  f o r  
m is s ta te m e n ts ,  see Keeton, In s u ra n c e  Law-Basic  T e x t . ( 1 9 7 1 )  
p . 323; M e t r o p o l i t a n  L i f e  I n s .  Co. v .  B urno . 33 N .E .  2d 519
(1941 ) .
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in s u ra n c e  i f  th e  i n s u r e r  so e l e c t s ,  as long as i t  i s  no t  

one o f  o p in io n  o r  b e l i e f .  In  o t h e r  c o n t r a c t s  e q u i t y  g r a n t s  

r e l i e f  by way o f  r e s c i s s i o n  f o r  p u r e ly  in n o c e n t  

m is s ta te m e n ts ,  and i f  j u s t i f i c a t i o n  f o r  t h i s  in  in s u ra n c e  

i s  th e  d e s i r e  t o  p r e v e n t  i m p o s i t i o n , 53 t h e  r a t i o n a l e  i s  no 

l e s s  a p p l i c a b l e  in  c e r t a i n  c la s s e s  o f  in s u ra n c e  than  

o t h e r s .  However, th e  reason advanced by th e  a u th o rs  f o r  

r e j e c t i n g  th e  d ic tum  in  Anderson v .  F i t z g e r a l d , ( s u p r a )  

t h a t  i t  was a d e c is io n  founded on an a c t i o n  a t  common law 

b e fo r e  t h e  J u d i c a t u r e  Acts  f a i l s  t o  ta k e  account  o f  s i m i l a r  

dictum  by Lopes L . J .  expressed  a f t e r  th e  j u d i c a t u r e  Acts  in  

Hambrough v .  Mutual L i f e  In s u ra n c e  ( s u p r a ) ,  t h a t  in  l i f e  

p o l i c i e s  an er roneous  s ta te m e n t  in  th e  absence o f  f r a u d ,  

does no t  a v o id  t h e  p o l i c y . 54

6 . 4  M a t e r i a l i t y  o f  U nd isc lo s ed  and M is r e p r e s e n te d  F ac ts

The tw in  d u t i e s  on a l l  in su re d s  a r e  t o  d i s c l o s e  and 

r e f r a i n  from m is r e p r e s e n t in g  m a t e r i a l  f a c t s .  The common 

f e a t u r e  o f  ' m a t e r i a l ’ le a ds  t o  a c o n s i d e r a t i o n  o f  th e  t e s t s  

adopted by th e  c o u r ts  in  d e te r m in in g  th e  m a t e r i a l i t y  of  

f a c t s  f o r  th e  purposes o f  th e  d u t i e s .  The a u t h o r i t i e s  

suggest f o u r  p o s s i b i l i t i e s  and th e s e  w i l l  be examined in  

t h e i r  development to  th e  p r e s e n t  model.

53 M e rc h a n ts ’ & M a n u f a c t u r e r s * I n s ,  v .  Hunt [1 9 4 1 ]  1 K.B.  
2 9 5 ,3 1 8 .

54 See th e  t e x t  ending in  f o o t n o t e  28 ,  above.
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6 . 4 . 1  The P a r t i c u l a r  In s u re d

T h is  t e s t  regards  as m a t e r i a l  o n ly  thos e  f a c t s  which

t h e  p a r t i c u l a r  insu red  concerned c o n s id e rs  r e l e v a n t  t o  th e

r i s k .  The t e s t  has never  been in  s e r i o u s  c o n t e n t i o n ,  f o r

i t  would e n t a i l  a l lo w in g  th e  in s u re d  t o  p ic k  and choose

what f a c t s  t o  d i s c l o s e  -  a p r a c t i c e  e r o d in g  th e  b a s ic

concept  o f  th e  duty  which i s  t o  l a y  a l l  f a c t s  b e fo r e  th e

i n s u r e r  and a l lo w  t h e  l a t t e r  d e c id e .  Judges have

c o n s i s t e n t l y  n e g a t iv e d  t h i s  t e s t , 55 th e  e a r l i e s t  i s  p ro b a b ly

B ay ley  J .  in  Lindenau v .  Desborough:

I  t h i n k  t h a t  in  a l l  cases o f  in s u r a n c e . . . th e  
u n d e r w r i t e r  should be in form ed o f  e v e ry  m a t e r i a l  
c i rc u m s ta n c e  w i t h i n  th e  knowledge o f  th e  assured;  
and t h a t  th e  proper  q u e s t io n  i s . . . n o t  w hether  th e  
p a r t y  b e l i e v e d  i t  t o  be so. The c o n t r a r y  
d o c t r i n e  would lead  t o  f r e q u e n t  s u p re s s io n  o f  
i n f o r m a t i o n ,  and i t  would o f t e n  be e x t r e m e ly  
d i f f i c u l t  t o  show t h a t  th e  p a r t y  n e g l e c t i n g  t o  
g iv e  in f o r m a t io n  th o u g h t  i t  m a t e r i a l . 56

6 . 4 . 2  The P a r t i c u l a r  I n s u r e r

E a r l y  m arine  cases on th e  du ty  o f  d i s c l o s u r e  appear  to  

measure m a t e r i a l i t y  in  r e l a t i o n  t o  what th e  p a r t i c u l a r  

i n s u r e r  would c o n s id e r  r e l e v a n t  t o  know in  e s t i m a t i n g  th e  

r i s k .  A c c o r d in g ly ,  i t  was h e ld  t h a t :  "A m a t e r i a l

concealm ent  i s  a concealment  o f  f a c t s ,  wh ich ,  i f  

communicated t o  th e  p a r t y  who u n d e r w r i t e s ,  would induce him 

e i t h e r  t o  r e fu s e  th e  in s u ra n c e  a l t o g e t h e r  or  no t  t o  e f f e c t

55 Cockburn C .J .  in  Bates v .  H e w i t t  ( 1 8 6 7 )  L .R .  2 Q.B.  
5 9 5 ,6 0 7 ;  C h a n e l l  J .  in  Re Yager and Guard ian  Ass. Co. (1 9 1 2 )  
108 L . T .  3 8 ,4 4 ;  F l e t c h e r  Moulton L . J .  in  Joel  v .  Law Union  
[1 9 0 8 ]  2 K .B . 8 6 3 ,8 8 4 .

56 (1 8 2 8 )  8 B.&C. 586 a t  p . 592.
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i t  e x c e p t  a t  a l a r g e r  premium than  th e  o r d i n a r y  p rem ium ."57 

C o n s i s t e n t  w i t h  t h i s  approach,  K e l l y  C .B.  d e f in e d  a 

m a t e r i a l  f a c t  as "one which i f  made known t o  th e

u n d e r w r i t e r  would have a f f e c t e d  h i s  e s t i m a t e  o f  th e

c h a r a c t e r  and degree o f  th e  r i s k " . 58

T h is  p o s i t i o n  was, however, changed on d i s c o v e r in g  

t h a t  t h e  converse  s i t u a t i o n  o f  a l l o w i n g  th e  o p in io n  o f  

p a r t i c u l a r  in s u r e r s  t o  a f f e c t  m a t e r i a l i t y  would no t  make 

f o r  c e r t a i n t y  o f  c o m p l ia n c e ,  and would impose a du ty  

d i f f i c u l t  f o r  th e  in s u re d  t o  s a t i s f y .  F u r th e rm o re ,  th e

d i f f i c u l t y  o f  p ro v in g  o r  d i s p r o v i n g  m a t e r i a l i t y  p r e s e n t  in  

t h e  p a r t i c u l a r  in s u re d  t e s t  e x i s t  e q u a l l y  in  th e  t e s t  o f  

t h e  p a r t i c u l a r  i n s u r e r .  T h is  change i s  marked by th e

d e c i s i o n  in  Io n id e s  v .  P e n d e r . 59

6 . 4 . 3  The Reasonable  In s u re d

There  a re  those  a u t h o r i t i e s  m a in ly  in  l i f e  assurance  

h o ld in g  th e  t e s t  o f  m a t e r i a l i t y  in  n o n - d is c lo s u r e  t o  be 

t h a t  o f  th e  re a s o n a b le  i n s u r e d . 60 Thus,  i f  a re a s o n a b le  man 

would have re co gn is e d  t h a t  i t  was m a t e r i a l  t o  d i s c l o s e  th e

57 T in d a l  L . C . J .  in  El ton v .  L a rk i  ns (1 8 3 2 )  5 C.&P.  
3 8 5 ,3 9 2 .

58 H arrow er  v .  H utch inson (1 8 7 0 )  L .R .  5 Q.B. 5 8 4 , 5 9 0 .  See 
a ls o  Lynch v .  Dunsford (1 8 1 1 )  14 E a s t .  494;  B r id g e s  v.
H u n te r  (1 8 1 3 )  1 M.&S. 15; Seaman v .  Fonnereau ( 1 7 4 3 )  2
S t r a n g e .  1183.

59 (1 8 7 4 )  L .R .  9 Q.B. 531 a t  p . 539 .

60 D u r r e l 1 v .  B ed e r1y (1 8 1 6 )  H o l t  N .P .  283;  Swete v.
Fai r l i e  (1 8 3 3 )  6 C.&P. 1; Fowkes v . Manchester  & London Ass.  
(1 8 6 2 )  3 F .&F.  440;  L i f e  A s s o c i a t i o n  o f  S c o t la n d  v .  F o s te r  
(1 8 7 3 )  11 M. 351.
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knowledge in  q u e s t io n ,  i t  i s  no excuse t h a t  th e  p a r t i c u l a r  

in s u re d  d id  no t  re c o g n is e  i t  t o  be so; th e  f a c t s  a re  

m a te r i  a l  . 61

There  i s  a ls o  a l i n e  o f  n o n - l i f e  cases where d i c t a  

s u g g e s t iv e  o f  t h i s  t e s t  have been a p p l i e d . 62 McNair  J . ,  

a f t e r  a d e t a i l e d  re v ie w  o f  t h e  a u t h o r i t i e s  in  Roselodge  

L t d . v .  C a s t l e  (a  n o n - l i f e  in s u ra n c e  c a s e ) ,  p r e f e r r e d  th e  

r e a s o n a b le  in s u re d  t e s t  t o  t h a t  o f  th e  r e a s o n a b le  i n s u r e r  

because he c o n s id e re d  th e  fo rm e r  t e s t  f a i r e r  t o  in s u re d s  

and dependants c la im in g  on t h e i r  p o l i c i e s . 63

6 . 4 . 4  The Prudent  I n s u r e r

S in ce  th e  d e c is io n  in  Io n id e s  v .  Pender (s u p r a )  t h i s  

has g e n e r a l l y  been th e  accepted  t e s t  in  m ar ine  in s u ra n c e ,  

and i t  i s  enac ted  in  s e c t i o n s  1 8 ( 2 )  and 2 0 ( 2 )  f o r  non

d i s c l o s u r e  and m is r e p r e s e n t a t i o n  r e s p e c t i v e l y  t h a t  a 

c i rc u m s ta n c e  i s  m a t e r i a l  “which would i n f l u e n c e  the  

judgment o f  a p ru d en t  i n s u r e r  in  f i x i n g  th e  premium, or

61 F l e t c h e r  Moulton L . J .  in  Joel v .  Law Union «Crown 
In s u ra n c e  Co. [1 9 0 8 ]  2 K.B. 8 6 3 , 8 8 4 .

62 Lush J .  in  Horne v .  Pol and [1 9 2 2 ]  2 K.B. 3 6 4 ,3 6 7 ;  
S t e r n d a le  M.R. in  Becker v .  Marshal 1 ( 1922)  12 L I . L . R .
4 1 3 , 4 1 4 ;  Pearson J .  in  Regina  Fur Co. v .  Bossom [1 9 5 7 ]  2 
L l o y d ’ s Rep. 4 6 6 ,4 8 3 ;  McNair  J .  in  Roselodge v .  C a s t ! e  
[1 9 6 6 ]  2 L l o y d ’ s Rep. 1 1 3 ,1 3 1 .  The r e a s o n a b le  in s u re d  t e s t  
has been a p p l i e d  in  th e  A u s t r a l i a n  cases o f  Guard ian  Ass. 
v .  Condogian is  (1 9 1 9 )  26 C .L . R .  231 and Southern  Cross Ass.  
Co. v .  A u s t r a l i a n  P r o v i n c i a l  Ass. (1 9 3 9 )  39 S .R .  ( N .S .W . )  
174.

63 [1 9 6 6 ]  2 L l o y d ’ s Rep. 113 a t  p . 129. The ju dge  accepted  
th e  re a s o n a b le  in s u re d  t e s t  in  J o e l ’ s case as a " c o r r e c t  
s ta te m e n t  o f  th e  law on t h e  t o p i c " .
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d e t e r m i n in g  whether  he w i l l  t a k e  th e  r i s k " . 64

The t e s t  ju dges  m a t e r i a l i t y  by r e f e r e n c e  t o  what  a 

n o t i o n a l  p ru d e n t  i n s u r e r  would re g a rd  as m a t e r i a l .  However,  

d e s p i t e  i t s  a p p l i c a t i o n  t o  l i f e , 65 b u r g l a r y 66 and motor67 

i n s u r a n c e ,  t h e r e  was doubt as t o  w h eth er  i t  was a t e s t  o f  

g e n e ra l  a p p l i c a b i l i t y  in  non-m ar in e  in s u ra n c e s .  T h is  doubt  

was f i n a l l y  d i s p e l l e d  by th e  C o u r t  o f  Appeal in  Lambert  v .  

C o - o p e r a t i v e  In s u ra n c e  S o c ie t y  L t d . 68

I t  was h e ld  in  L a m b e r t . a f t e r  an e x t e n s i v e  re v ie w  o f  

th e  a u t h o r i t i e s ,  p a r t i c u l a r l y  those  a p p l y i n g  th e  re as o n ab le  

in s u re d  t e s t ,  t h a t  t h e r e  cou ld  be no d i f f e r e n c e  in  th e  t e s t  

between m arine  and non-m ar ine  in s u ra n c e s ,  and, t h a t  th e

c o r r e c t  t e s t  in  a l l  c la s s e s  i s  t h a t  o f  th e  p ru d en t  or  

re a s o n a b le  i n s u r e r  l a i d  down in  th e  A ct  o f  1906 and

d e c l a r a t o r y  o f  th e  r u l e  in  a l l  in s u ra n c e  law. Lawton L . J . ,  

( a t  p . 4 9 2 )  e x p la in e d  th e  p r e f e r e n c e  f o r  th e  re a s o n a b le  

in s u re d  t e s t  on th e  ground t h a t  la w y e rs  were o f  o p in io n  

t h a t  th e  t e s t  o f  th e  p ru d e n t  i n s u r e r  was u n f a i r  t o  many 

p o l i c y h o l d e r s .  He, however, p r e f e r r e d  t o  le a v e  i n j u s t i c e s  

in  th e  l a t t e r  t e s t  f o r  P a r l i a m e n t  t o  g e t  r i d  o f .

The e f f e c t  o f  th e  p ru d e n t  i n s u r e r  t e s t  i s  t h a t  th e

64 M . I . A .  1906 ( U . K . ) .  See ss .  2 0 ( 2 )  & 2 2 ( 2 )  M . I . A .  1961 
f o r  th e  e q u i v a l e n t  N i g e r i a n  p r o v i s i o n s .

65 Mutual L i f e  I n s .  Co. o f  New York v . O n t a r i o  M eta l  
Produ cts  Co. L td .  [ 1 9 2 5 ]  A .C .  344.

66 Becker v .  Marshal 1 (1 9 2 2 )  12 L I . L . R e p .  41 3 .

67 Z u r ic h  Genera l  A c c id e n t  v .  M o r r is o n  [1 9 4 2 ]  2 K.B. 53 .

68 [1 9 7 5 ]  2 L l o y d ’ s Rep. 4 85 .
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o p in i o n  o f  th e  p a r t i c u l a r  i n s u r e r  i s  i r r e l e v a n t . 69 Thus, a

f a c t  may be m a t e r i a l  so as t o  v i t i a t e  a p o l i c y  though i t

has no e f f e c t  on th e  mind o f  th e  p a r t i c u l a r  i n s u r e r ,  i f  i t

i n f l u e n c e s  th e  mind o f  th e  n o t i o n a l  p ru d e n t  i n s u r e r  by

which e v e r y  i n s u r e r  must be ju d g e d .  K e r r  J .  in  B erger  v .

Pol l o c k 70 f e l t  t h i s  r e s u l t  absurd bu t  conceded he was wrong

in  t h e  l a t e r  case o f  C o n t a in e r  T r a n s p o r t  I n t e r n a t i o n a l  v .

Oceanus M u t u a l . 71 in  th e  C o u r t  o f  A ppea l .

S e c t io n s  2 0 ( 2 )  o f  t h e  M ar ine  In s u ra n c e  Act  196172 and

10 o f  th e  Motor V e h ic l e s  ( T h i r d  P a r t y  In s u r a n c e )  Act  195073

la y  down th e  p ru d en t  i n s u r e r  t e s t ,  and a r e  r e i n f o r c e d  by

th e  cases as th e  t r u e  t e s t  in  a l l  in s u ra n c e s  in  N i g e r i a .

I n  Bamidele  v .  N i g e r i a  Genera l  In s u ra n c e  (s u p r a )

Odesanya J . ,  in  h o ld in g  t h a t  th e  d e s c r i p t i o n  o f  a d a i l y -

p a id  l a b o u r e r  in  a persona l  a c c i d e n t  proposal  form as a

h o r t i c u l t u r i s t  and g re e n g ro c e r  amounted t o  a m a t e r i a l

m is r e p r e s e n t a t i o n  and n o n - d is c lo s u r e  v i t i a t i n g  th e  p o l i c y ,

observed ( a t  p. 4 2 3 ) :

I f  th e  company had known t h a t  he was a d a i l y - p a i d  
l a b o u r e r  th e  usual prudence a s s o c ia t e d  w i t h  men 
engaged in  t h i s  ty p e  o f  in s u ra n c e  would have  
com pel led  th e  company t o  seek p r e c i s e  in f o r m a t io n  
about  h is  d u t i e s  b e fo r e  a c c e p t in g  th e  r i s k .  A t  
l e a s t  th e  f a c t . . . c o u l d  have i n f lu e n c e d  th e  
com puta t ion  o f  th e  premium. A c o n t r a c t  o f

69 C o l in v a u x ,  o p . c i t . . p a r a . 5 . 1 3 ;  Chi t t y  on C o n t r a c t s . 
( 2 5 t h  e d . )  p a r a .  3686.

70 [ 1 9 7 3 ]  2 L l o y d ’ s Rep. 442 a t  p . 4 63 .

71 [ 1 9 8 4 ]  1 L l o y d ’ s Rep. 476 a t  4 9 5 .  See p a r a .  6 . 4 . 5 ,  
below.

72 S . 1 8 ( 2 )  M . I . A .  1906 ( U . K . ) .

73 S . 1 4 9 ( 5 ) ( b ) Road T r a f f i c  Act  1972 ( U . K . ) .
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in s u ra n c e  i s  based upon th e  utmost good f a i t h ,  
which good f a i t h  was no t  r e f l e c t e d  in  th e  non
d i s c l o s u r e  and m i s r e p r e s e n t a t i o n . . .

I n  Ado v .  N i g e r i a  Genera l  In s u ra n c e  ( s u p r a )  m a t e r i a l

f a c t s  were d e f in e d  as " ev e ry  c i rc u m s ta n c e  which would

i n f l u e n c e  t h e  judgment o f  a p r u d e n t  i n s u r e r  in  f i x i n g  t h e

premium or  h i s  d e te r m in in g  w hether  he w i l l  t a k e  t h e  r i s k " .

On t h e  p ru d en t  i n s u r e r  t e s t  o f  m a t e r i a l i t y , 74 a

p r e v io u s  r e f u s a l  o f  in s u ra n c e  o f  th e  same ty p e  was h e ld  a

m a t e r i a l  f a c t  t o  be d i s c l o s e d  in  N o r th e rn  Assurance v .

Id u g b o e . 7S I n  Akpata  v .  A f r i c a n  A l l i a n c e  I n s u r a n c e . T a y l o r

C . J . ,  in  h o ld in g  a f a l s e  answer t o  a q u e s t io n  s e e k in g

i n f o r m a t i o n  on p r e v io u s  l i f e  p o l i c i e s  a m a t e r i a l

m i s r e p r e s e n t a t i o n , observed:

I t  seems t o  me t h a t  th e  o b j e c t  o f  t h i s  q u e s t io n  
i s  t o  d e te rm in e  w hether  th e  deceased has e v e r  
been r e fu s e d  in su ra n c e  c o v e r ,  f o r ,  i f  he had, an 
answer t o  t h a t  e f f e c t  i s  a most m a t e r i a l  f a c t  in  
d e te r m in in g  h is  e l i g i b i l i t y  f o r  a s s u r a n c e . . .  The 
reasons f o r  th e  p re v io u s  r e f u s a l  o f  th e  in s u ra n c e  
company t o  in s u re  th e  deceased would and must  
have some e f f e c t  on th e  d e t e r m i n a t i o n  o f  t h i s  
q u e s t io n .  I f  in  f a c t  i t  tu r n e d  o u t  t h a t  th e  
in s u ra n c e  company had in s u re d  th e  deceased,  i t  
would s t i l l  be im p o r ta n t  t o  a subsequent company 
w hether  th e  "cover"  was a t  th e  o r d i n a r y  r a t e  o r  
o th e rw i  s e . 76

In  American I n t e r n a t i o n a l  In s u ra n c e  Co. v .  P i k e . 77 th e

74 E n g l is h  case law is  r e p l e t e  w i t h  examples o f  m a t e r i a l  
f a c t s  which a r e  not  in te n d e d  t o  be examined h e r e .  For  
d e t a i l s  see,  Ivamy, Genera l  P r i n c i p l e s  o f  In s u ra n c e  Law. 
( 5 t h  e d . )  p p . 14 2 -1 4 8 ;  M a c G i l l i v r a y  and P a r k i n g t o n . op. c i t .  . 
p a ra s .  6 7 0 -6 9 3 ;  and th e  comprehensive r e v ie w  o f  th e  case law  
by Hasson in  ( 1 9 6 9 )  32 M .L .R .  615.

75 [1 9 6 6 ]  1 A l l  N .L .R .  88 .

76 [1 9 6 7 ]  3 A .L . R .  Comm. 264 a t  p . 279.

77 [1 9 7 8 ]  N .C . L . R .  403 .
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assured  s u p p l ie d  a n e g a t iv e  answer t o  a proposal  q u e s t io n  

a s k in g  w hether  he had been p r e v i o u s l y  in s u r e d ,  whereas he 

h e ld  an e x p i r e d  g o o d s - i n - t r a n s i t  p o l i c y  th e  ye ar  b e f o r e .  

The presence  o f  th e  b a s is  c la u s e  made i t  i r r e l e v a n t  t o  

c o n s id e r  th e  m a t e r i a l i t y  o f  th e  m i s r e p r e s e n t a t i o n  bu t  t h e  

ju d g e  foun d ,  o b i t e r ,  a m a t e r i a l  n o n - d is c lo s u r e  o f  th e  

p r e v io u s  p o l i c y .

I t  need o n ly  be m ent ioned ,  in  a d d i t i o n ,  t h a t  a p p ly in g  

th e  p r u d e n t  i n s u r e r  t e s t  means e v id e n c e  i s  a d m is s ib le  f rom  

i n s u r e r s  t o  d e te rm in e  what p ru d en t  members o f  th e  in d u s t r y  

would c o n s id e r  m a t e r i a l . 78 However, c o u r t s  a re  f r e e  t o  t e s t  

t h e  e v id e n c e ,  and some have found f a c t s  m a t e r i a l  

i r r e s p e c t i v e  o f  e v id e n c e  w h i l e  o t h e r s  have r e j e c t e d  c e r t a i n  

e v id e n c e  o f  m a t e r i a l i t y . 79

F u r th e rm o re ,  f a c t s  have been h e ld  m a t e r i a l  hav ing  no 

b e a r in g  on th e  c h a r a c t e r i s t i c s  o f  th e  r i s k ,  in  so f a r  as 

th e y  r e l a t e  t o  th e  proposed in s u re d  and tend  t o  show him as 

a h ig h e r  r i s k  f o r  in s u ra n c e .  Such f a c t s ,  commonly known as 

th e  moral h a z a rd ,  in c lu d e  p r i n c i p a l l y  th e  c r i m i n a l  re c o rd  

o f  th e  i n s u r e d . 80

78 See Evans, "The Role  o f  E x p e r t  Evidence as to  
M a t e r i a l i t y  in  In s u ra n c e  C o n t r a c t s " ,  ( 1 9 8 4 )  12 A u s t r a l i a  
Bus. L .R .  4 .

79 In  The Dora [1 9 8 9 ]  1 L l o y d ’ s Rep. 69 ,  P h i l l i p s  J, ( a t  
p . 93)  c o n s id e re d  ' u n r e a l i s t i c ’ e v id e n c e  t h a t  smuggling a 
b o t t l e  o f  whiskey i s  a m a t e r i a l  f a c t  t o  be d i s c l o s e d .  See 
a ls o  Roslodge v .  C a s t !e  [ 1 9 6 6 ]  1 L l o y d ’ s Rep. 113 a t  132;  
Reynolds v .  Phoenix  Ass. Co. [1 9 7 8 ]  2 L l o y d ’ s Rep. 440 a t  
4 5 7 - 4 5 9 .

80 See M a c G i l l i v r a y  and P a r k i n g t o n . o p . c i t . . p a r a .  680;  
B i r d s ,  o p . c i t . . pp. 9 0 -9 3  and th e  cases c i t e d  in  both  
r e f e r e n c e s ;  The D o r a , i b i d . a t  p p . 9 2 - 9 6 .
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6 . 4 . 5  The Reformed P rudent  I n s u r e r  T e s t

J u d i c i a l  development o f  th e  t e s t  o f  m a t e r i a l i t y  does 

not  s top  a t  th e  p rud en t  i n s u r e r  s i m p l i c i t e r .  T h is  t e s t  i s  

developed by th e  E n g l is h  C o u r t  o f  Appeal in  C onta i  ner  

T r a n s p o r t  I n t e r n a t i o n a l  v . Oceanus Mutual U n d e r w r i t i n g 81 

( C T I ) ,  where i t  was h e ld  t h a t  f a c t s  a r e  m a t e r i a l  f o r  th e  

purposes o f  m ar ine  m i s r e p r e s e n t a t i o n s  and n o n - d is c lo s u r e s  

i f  th e y  would have an impact  on th e  f o r m a t i o n  o f  a p ru d en t  

i n s u r e r ’ s o p in io n  or  d e c is io n  making process in  e v a l u a t i n g  

th e  r i s k  o n l y .  In  re a c h in g  t h i s  c o n c lu s io n ,  i t  was he ld  

unnecessary  t o  show t h a t  a p ru d e n t  i n s u r e r  would have a c ted  

d i f f e r e n t l y  by r e fu s in g  t h e  r i s k  o r  lo a d in g  th e  premium had 

th e  t r u e  o r  u n d is c lo s e d  f a c t s  been known.

The d e c is io n  tu rn e d  p r i m a r i l y  on th e  i n t e r p r e t a t i o n  o f  

s e c t i o n s  1 8 ( 2 )  and 2 0 ( 2 )  o f  th e  A ct  o f  1906 and th e  meaning  

o f  th e  word ’ i n f l u e n c e d ’ used t h e r e i n .  W h i le  th e  

c o n c lu s io n  reached i s  supp or ted  by a s t ro n g  l i n e  o f  d i c t a  

from cases c o n s id e re d  in  th e  ju dgm ents ,  th e  r e s u l t  i s  no t  

e n t i r e l y  w i t h o u t  d i f f i c u l t y .

I t  i s  by no means c e r t a i n  t h a t  th e  d i s t i n c t i o n  which  

th e  c o u r t  sought to  c r e a t e  was p r e s e n t  t o  th e  mind o f  th e  

judges  whose d i c t a  were r e l i e d  on. Some o f  th e  cases  

c o n s id e re d  such as Io n id e s  v .  P e n d e r . 82 R iv a z  v .  G e r u s s i83 

and T a te  v .  H ys lop84 were p r i m a r i l y  concerned w i t h  making i t

81 [ 1 9 8 4 ]  1 L l o y d ’ s Rep. 476 .

82 ( 18 7 4 )  L .R .  9 Q.B. 531 .

83 ( 1880)  6 Q .B .D .  222.

84 (1 8 8 5 )  15 Q .B .D .  368.

283



p l a i n  t h a t  a p ru d en t  i n s u r e r  t e s t  was th e  accepted  t e s t  o f

m a t e r i a l i t y ,  and no t  w i t h  whether  a p r u d e n t  i n s u r e r ’ s f i n a l

d e c i s i o n  must be a f f e c t e d .  In d e e d ,  in  t h e  l a s t  case ,

e v id e n c e  r e v e a le d  t h a t  th e  i n s u r e r s ,  t o  th e  knowledge o f

t h e  in s u r e d s ,  would have charged a h i g h e r  premium i f  th e

u n d is c lo s e d  f a c t s  were known. There  a r e  e q u a l l y  those

d i c t a ,  a d m i t t e d l y  in  which th e  d i s t i n c t i o n  was no t  p r e s e n t

in  th e  mind o f  th e  c o u r t ,  s u g g es t in g  t h a t  th e  approach is

t o  ask w hether  th e  concea led  o r  m is s t a te d  f a c t s  would have

occasioned  a d i f f e r e n c e  o f  a c t i o n  by th e  i n s u r e r . 85 In

B ro w n ! ie  v .  Campbel1 Lord B lackburn  observed on d i s c l o s a b l e

f a c t s  in  in s u ra n c e  t h a t ;

. . . i f  you know any c i rc u m sta n c e  a t  a l l  t h a t  may 
i n f l u e n c e  th e  u n d e r w r i t e r ’ s o p in io n  as t o  th e  
r i s k  he i s  i n c u r r i n g ,  and c o n s e q u e n t ly  as t o  
whether  he w i l l  t a k e  i t ,  o r  what premium he w i l l
ch a rg e ,  i f  he does t a k e  i t ,  you w i l l  s t a t e  what
you know. 86

Moreover ,  th e  d e c is io n  o f  V is c o u n t  Haldane in  Dawsons v .  

Bonni n87 t h a t  a f a c t  i s  im m a te r ia l  i f  i t  would have a 

n e g l i g i b l e  o r  no i n f l u e n c e  on th e  premium can be b e s t  

e x p la in e d  on th e  ground t h a t  th e  f i n a l  a c t i o n  o f  th e  

i n s u r e r  must be a f f e c t e d  b e fo r e  a f a c t  i s  c o n s id e re d  

m a te r i  a l .

The h o ld in g  o f  th e  P r iv y  C ounc i l  in  Mutual L i f e

85 See Brooke, " M a t e r i a l i t y  in  In s u ra n c e  C o n t r a c t s " ,  [1 9 8 5 ]  
L . M .C .L . Q .  437 and th e  d i c t a  quoted a t  p . 4 4 0 ,  p a r t i c u l a r l y  
t h a t  o f  T in d a l  L . C . J .  in  El ton  v .  L a r k i  ns (1 8 3 2 )  5 C.&P.  
385.  See a ls o  M a c c l e s f i e l d  L .C .  in  Dacosta  v .  S c a n d re t  in  
P a rk s ,  op. c i t .  . a t  p . 4 09 ,  ( f o o t n o t e  27*, s u p r a ) ,  and in  171 
E.R.  246.

86 (1 8 8 0 )  5 App. Cas. 9 2 5 , 9 5 4 .

87 [ 1 9 2 2 ]  2 A . C . 4 1 3 , 4 2 0 .
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In s u ra n c e  Co. o f  New York v . O n t a r i o  M eta l  P ro d u cts 88 in

which t h e  d i s t i n c t i o n  was p r e s e n t  t h a t  a f a c t  i s  no t

m a t e r i a l  i f  i t s  e f f e c t  on a r e a s o n a b le  i n s u r e r  was d e l a y ,

and d e la y  a lo n e ,  in  coming t o  a d e c is io n  was d i s t i n g u i s h e d

in  CTI on th e  ground t h a t  i t  was based on a Canadian

s t a t u t e  r e q u i r i n g  a m i s r e p r e s e n t a t i o n  t o  have induced th e

c o n t r a c t .  The absence o f  th e  re q u i r e m e n t  o f  inducement from

t h e  m arine  p r o v is i o n s  s i g n i f i c a n t l y  i n f lu e n c e d  t h e i r

L o rd sh ips  in  C T I . Thus, P a r k e r  L . J .  observed:

T u rn in g  t o  th e  language o f  th e  A ct  i t s e l f . . .
There  i s  no re q u ire m e n t  t h a t  th e  p a r t i c u l a r  
i n s u r e r  should have been induced t o  t a k e  th e  r i s k  
o r  charge  a lower  premium than  he would o th e r w is e  
have done and I  can see no j u s t i f i c a t i o n  f o r  
im p o r t in g  such a re q u ire m e n t  e i t h e r  in  r e l a t i o n  
t o  n o n - d is c lo s u r e  under s . 18 o r  a r e p r e s e n t a t i o n  
under s . 2 0 ( 1 )  where t h e r e  i s  a r i g h t  t o  a v o id  f o r  
m a t e r i a l  m i s r e p r e s e n t a t io n  and no re q u i r e m e n t  
t h a t  t h e  in s u re d  ( s i c )  shou ld  be o r  have been 
induced t h e r e b y . 89 (Emphasis added)

W h i le  t h i s  must be th e  c o r r e c t  i n t e p r e t a t i o n  o f  t h e  

m arine  p r o v i s i o n s  where inducement is  a b s e n t ,  i t  does n o t  

e a s i l y  f i t  w i t h  o t h e r  c la s s e s  o f  in s u ra n c e  o r  r e c o n c i l a b l e  

w i t h  e s t a b l i s h e d  p r i n c i p l e .  I t  i s  s e t t l e d  t h a t  f o r  a 

m i s r e p r e s e n t a t i o n  t o  be a c t i o n a b l e ,  i t  must have induced  

th e  c o n t r a c t 90 by causing one p a r t y  t o  c o n t r a c t  on th e  

s t r e n g t h  o f  m is s ta te d  f a c t s ,  and t h e r e b y  g i v i n g  r i s e  t o  a 

d i f f e r e n c e  o f  a c t i o n .  The a u th o rs  o f  M a c G i l l i v r a y  and 

P a r k in g to n  on In su ra n c e  Law ( 8 t h  e d . )  a t  p a r a .  618 s t a t e

88 [1 9 2 5 ]  A . C . 344 a t  351 .

89 [ 1 9 8 4 ]  2 L l o y d ’ s Rep. a t  p . 510.

90 R o m i l l y  M.R. in  P u l s f o r d  v .  R ic h a rd s  (1 8 5 3 )  17 Beav.  
8 7 , 9 6 .
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t h a t  t h e  d i f f i c u l t y  in  p ro v in g  t h a t  a p a r t i c u l a r  

m is s ta te m e n t  induced t h e  c o n t r a c t  has meant c o u r t s  a re  

p re p a re d  t o  a c c e p t  as a r e b u t t a b l e  presum ption  t h a t  th e  

i n s u r e r  was induced and m is le d  once m is r e p re s e n te d  f a c t s  

a r e  e s t a b l i s h e d  as m a t e r i a l  and a p o l i c y  i s  is s u e d .  

However, i t  i s  s u b m it te d  t h a t ,  t h e  s ta te m e n t  does no t  

a l t e r  t h e  g e n e ra l  r u l e  o f  c o n t r a c t  on a c t i o n a b l e  

m i s r e p r e s e n t a t i o n s  noted above, though i t  may le a d  t o  th e  

a s s e r t i o n  t h a t  m a t e r i a l i t y  o f  f a c t s  and inducement t o  

c o n t r a c t  a r e  d i s t i n c t  c o n c e p t s ,91 t h e r e f o r e ,  a f a c t  i s  n o t  

m a t e r i a l  o n ly  because i t  induces t h e  c o n t r a c t .  W h i le  t h i s  

may be so in  n o n - d is c lo s u r e  where t h e r e  i s  no re q u i r e m e n t  

t h a t  th e  p a r t i c u l a r  i n s u r e r  be in d u c e d ,92 i t  does n o t  appear  

th e  c o u r t s  have accepted  i t  as such in  m is r e p r e s e n t a t i o n s  

where m a t e r i a l i t y  and inducement have been a p p l i e d  as 

l i n k e d  c o n c e p t s .93

In  th e  Mutual L i f e  case above, where in s u r e r s  sought  

t o  a v o id  l i a b i l i t y  on account  o f  in a c c u r a t e  o r  in co m p le te  

s ta te m e n ts  s u p p l ie d ,  t h e  P r i v y  C o u n c i l  p r e f e r r e d  t o  ho ld  

th e  m is s ta te m e n ts  im m a te r ia l  because th e  i n s u r e r  would have  

issued th e  p o l i c y  on th e  same terms had th e  t r u e  f a c t s  been

91 See T r e i t e l ,  op. c i t .  . a t  p . 263.

92 Z u r ic h  A c c id e n t  v .  M o r r is o n  [1 9 4 2 ]  1 A l l  E .R .  5 2 9 , 5 3 9 .

93 I n  Museprime P r o p e r t i e s  L td .  v . A d h i l l  P r o p e r t i e s  L t d . , 
The T im e s . 13 March 1990, S c o t t  J .  a c c e p te d  as an a c c u r a t e  
s ta te m e n t  o f  t h e  law th e  o p in io n  expressed  in  G o f f  and 
Jones, The Law o f  R e s t i t u t i o n . ( 3 r d  e d . ,  1986)  p . 168, t h a t  
any m is r e p r e s e n t a t i o n  which in  f a c t  induced a person t o  
e n t e r  i n t o  a c o n t r a c t  e n t i t l e d  him t o  r e s c in d  i t ,  and t h a t  
w hether  o r  no t  i t  would have induced a re a s o n a b le  person t o  
e n t e r  th e  c o n t r a c t  ( i . e .  m a t e r i a l ) ,  r e l a t e d  o n ly  t o  th e  
q u e s t io n  o f  onus o f  p r o o f .
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known. As such,  i t  was h e ld  t h a t  t h e  f a c t s  " . . . w o u l d  no t  

have in f l u e n c e d  a re a s o n a b le  i n s u r e r  so as t o  induce him t o  

r e f u s e  th e  r i s k  o r  a l t e r  th e  prem ium ".94 In d e ed ,  in  th e  

C anadian case o f  S e c u r i t y  Mutual C a s u a l ty  Co. v .

Cunni ngham. 95 inducement t o  c o n t r a c t  was t r e a t e d  as a 

c o n d i t i o n  o f  m a t e r i a l i t y ,  and s u b j e c t  t o  j u r i s d i c t i o n a l  

d i f f e r e n c e s ,  t h i s  i s  in  accord w i t h  th e  t e s t  adopted in  

A m e r ic a .  A ccord ing  t o  H a r n e t t ,  " M a t e r i a l i t y  has as i t s  

r e f e r e n c e  p o i n t  th e  b e a r in g  on th e  acceptance  o f  th e

r i s k . . . a  f a c t  occup ies  t h a t  s t a t u s  known as m a t e r i a l i t y  

when t h e  i n s u r e r ’ s knowledge o f  th e  f a c t s  would r e s u l t  in  

h i s  r e f u s a l  t o  e n t e r  t h a t  c o n t r a c t  o f  i n s u r a n c e " . 96 The same 

approach was f o l lo w e d  in  Ogbebor v .  Union In s u ra n c e  L t d . . 97 

where th e  i n s u r e r  argued t h a t  a l l e g e d  m is r e p r e s e n t a t io n s  

were m a t e r i a l  because th e y  induced th e  agent  t o  g r a n t  a 15% 

d i s c o u n t  on th e  premium p a id .  I r i k e f e  J .  f i n d i n g  th e  

d i s c o u n t  was g ive n  because th e  in s u re d  was buying a new 

c a r ,  h e ld  th e  mi s r e p r e s e n t a t i o n s  im m a te r ia l  as th e y  were  

not  r e l i e d  on t o  induce a r e d u c t io n  in  premium.

I f  i t  i s  accepted  t h a t  inducement i s  a re q u i r e m e n t  in

mi s r e p r e s e n t a t i  ons a t  l e a s t ,  th e  t e s t  o f  m a t e r i a l i t y  in  CTI

94 [1 9 2 5 ]  A . C . 344 a t  p . 352.

95 ( 1980)  108 D .L .R .  (3 d )  208.

96 H a r n e t t ,  15 Law & Contemp. Prob.  (1 9 5 0 )  a t  p . 396.  I t  
appears  i t  i s  f o r  t h i s  reason s . 2 8 ( 1 )  o f  th e  In s u ra n c e  
C o n t r a c t s  A ct  1984 ( A u s t r a l i a )  p r o v id e s  no r e l i e f  f o r  an 
i n s u r e r  who would have c o n t r a c t e d  on th e  same premium and 
terms i f  th e  in s u re d  had d is c lo s e d  o r  had no t  m is r e p re s e n te d  
f a c t s .

97 [ 1 9 6 6 ]  A .L . R .  Comm. 166. See a l s o  U n i te d  N i g e r i a  I n s ,  v .
Karimu [1 9 6 9 ]  N . C .L . R .  2 4 7 , 2 5 0 .
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which foc u s e s  on f a c t s  which a p ru d e n t  i n s u r e r  would want  

t o  know and n o t  what th e  t r u t h  o f  such f a c t s  would have le d  

him t o  do may no t  be o f  g e n e ra l  a p p l i c a t i o n .  The o p p o s i te  

i s  t h e  case ,  however, as a u t h o r i t i e s  a f t e r  CTI appear  to  

a c c e p t  th e  t e s t  l a i d  t h e r e i n  as one o f  g e n e ra l  a p p l i c a t i o n  

t o  n o n - d is c lo s u r e  and m is r e p r e s e n t a t i o n  a l i k e  in  a l l  

i n s u r a n c e s . 98

On th e  h y p o th e s is  t h a t  th e  power t o  g r a n t  r e l i e f  where  

t h e r e  has been n o n - d is c lo s u r e  and m i s r e p r e s e n t a t i o n  o f  

m a t e r i a l  f a c t s ,  duress ,  and undue i n f l u e n c e  stems from th e  

e q u i t y  j u r i s d i c t i o n  e x e r c is e d  by th e  c o u r ts  t o  p r e v e n t  

i m p o s i t i o n , 99 i t  i s  not  easy t o  see how r e l i e f  by way o f  

a v o id i n g  th e  c o n t r a c t  should  be g ra n te d  an i n s u r e r  whose 

o n ly  c o m p la in t  i s  h i s  d e s i r e  t o  know f a c t s  which  

a d m i t t e d l y  would not  a f f e c t  h i s  u l t i m a t e  d e c is io n  one way 

or  a n o t h e r . 100 I t  appears th e  re formed t e s t  imposes e x t r a  

burdens on in su re d s  as f a r  as th e  d u ty  t o  d i s c l o s e  go101

98 H ig h la n d s  I n s ,  v .  C o n t in e n t a l  I n s .  [1 9 8 7 ]  1 L l o y d ’ s Rep. 
109; Bangue F i n a n c ie r e  v .  Westgate  I n s .  [1 9 8 8 ]  2 L l o y d ’ s
Rep. 5 1 3 .5 1 4 ;  The Dora [1 9 8 9 ]  1 L l o y d ’ s Rep. 69 ,  8 8 -8 9 ;  The 
Good Luck [ 1 9 8 9 ]  3 A l l  E .R .  628 a t  659; R ober ts  v .  P I a i s t e d  
[1 9 8 9 ]  2 L l o y d ’ s Rep. 3 4 1 , 3 4 5 .

99 Bangue F i n a n c i e r e  v .  Westgate  In s u ra n c e  Co. [1 9 8 8 ]  2 
L l o y d ’ s Rep. 513 a t  p p . 5 4 8 - 5 5 0 .

100 The r e l u c t a n c e  o f  th e  c o u r t s  t o  g r a n t  r e l i e f  in  cases  
where no h a rd s h ip  r e s u l t s  may e x p l a i n  why r e s c i s s i o n  is  
r e fu s e d  a c o n t r a c t i n g  p a r t y  c o m p la in in g  o f  undue i n f l u e n c e  
i f  he cannot  show t h e  t r a n s a c t i o n  i s  " m a n i f e s t l y  
d isa dv a nta ge ou s"  t o  him: Bank o f  C r e d i t  and Commerce v .
Aboodv [1 9 8 9 ]  2 W.L.R .  759 .

101 See B i r d s ,  Modern In s u ra n c e  Law, a t  p p . 8 8 - 8 9 ;  Hodgin,  
P r o t e c t i o n  o f  th e  I n s u r e d . (1 9 8 9 )  p . 156; f o r  a c o n t r a r y  v iew  
see Khan, "A new T e s t  o f  M a t e r i a l i t y  in  In s u ra n c e  Law",
[1 9 8 6 ]  J . B . L .  37 a t  p p . 4 3 - 4 4 .
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s in c e  i t  r e q u i r e s  d i s c l o s i n g  a l l  " i n f o r m a t i o n  which a 

p ru d e n t  i n s u r e r  would o b v i o u s ly  want t o  k n o w " .102

F i n a l l y ,  th e  re form ed t e s t  f a i l s  t o  t a k e  account  o f  

th e  i n h e r e n t  d i f f e r e n c e  between n o n - d is c lo s u r e  and 

m i s r e p r e s e n t a t i o n .  In  th e  fo r m e r ,  t h e r e  i s  no knowledge  

hence th e  t e s t  can o n ly  be o b j e c t i v e  whereas in  th e  l a t t e r ,  

th e  i n s u r e r  has been le d  t o  b e l i e v e  u n t r u e  f a c t s  t h e r e f o r e  

th e  q u e s t io n  o f  t h e i r  e f f e c t  on th e  i n s u r e r ’ s mind i s  a 

s u b j e c t i v e  one.

6 .5  Reform o f  th e  U berr im a F id e s  D o c t r i n e

Over t h e  y e a r s ,  ju d g e s ,  law re fo rm  a g e n c ie s ,  academics

and consumer r e p r e s e n t a t i v e s  in  d i f f e r e n t  common law

j u r i s d i c t i o n s  have expressed d i s s a t i s f a c t i o n  and r e g r e t  as

to  how th e  d o c t r i n e  o f  good f a i t h  has deve loped and been

a p p l i e d .  The c e n t r a l  problem r e v o lv e s  around th e  du ty  o f

d i s c l o s u r e  and th e  t e s t  o f  m a t e r i a l i t y  o f  u n d is c lo s e d  and

m is r e p re s e n te d  f a c t s .

I t  i s  e v i d e n t  from th e  f o r e g o i n g  d is c u s s io n  t h a t  th e

duty on th e  in s u re d  goes beyond d e a l i n g  f a i r l y  and

h o n e s t ly  w i t h  th e  i n s u r e r  and, u n s u r p r i s i n g l y ,  l e g a l

developments in  common law c o u n t r i e s  have sought t o  r e s t o r e

t h i s  as th e  a c c e p ta b le  b a la n c e .  The E n g l is h  Law Reform

Committee r e p o r t i n g  in  1957 on th e  i n s u r e d ’ s du ty  t o

d i s c l o s e  observed:

whether  th e  in s u r i n g  p u b l i c  a t  l a r g e  i s  aware o f  
t h i s  i t  i s  d i f f i c u l t  t o  say;  bu t  i t  seems t o  
f o l l o w  from th e  accepted  d e f i n i t i o n  o f

102 Stephenson L . J .  in  C . T . I  v .  Oceanus, ( s u p r a )  a t  p . 527 .
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m a t e r i a l i t y  t h a t  a f a c t  may be m a t e r i a l  t o  
i n s u r e r s . . . which would not  n e c e s s a r i l y  appear  t o  
a p roposer  f o r  in s u ra n c e ,  however honest  and 
c a r e f u l ,  t o  be one which he ought t o  d i s c l o s e . 103

The Committee was o f  o p in io n  t h a t  “no f a c t  should be deemed 

m a t e r i a l  u n le s s  i t  would have been c o n s id e re d  m a t e r i a l  by 

a re a s o n a b le  i n s u r e d " . 104

A p r i n c i p l e  deve loped o u t  o f  th e  s u p e r i o r  knowledge o f  

f a c t s  r e l a t i n g  t o  a proposed r i s k  possessed by th e  in su re d  

was bound t o  o u t l i v e  i t s  u s e fu ln e s s  w i t h  t im e  and changes  

in  in s u ra n c e  p r a c t i c e  e n a b l in g  th e  i n s u r e r  t o  o b t a i n  a l l  

i n f o r m a t i o n  c o n s id e re d  n e c e ss a ry .  And, when e a s i e r  

a c c e s s i b i l i t y  o f  in f o r m a t io n  meant th e  i n s u r e r  possessed  

e q u a l ,  i f  no t  b e t t e r ,  knowledge about  p a r t i c u l a r  r i s k s .  

T h is  r e p r e s e n ts  a n o th e r  c r i t i c i s m  f o r  p r e s e n t l y  r e t a i n i n g  

th e  common law du ty  o f  d i s c l o s u r e , 105 and e x p l a i n s  th e  

r e l u c t a n c e  o f  th e  American c o u r t s  t o  e x ten d  i t  t o  non

m arine  cases where o n ly  d e l i b e r a t e  and f r a u d u l e n t  

concealm ent  v i t i a t e s  a p o l i c y . 106

103 C o n d i t io n s  and E x c ep t io n s  in  In s u ra n c e  P o l i c i e s ,  
( 1 9 5 7 ) ,  Cmnd. 62 .

104 I b i d . a t  p . 7. In  Lambert  v .  C o - o p e r a t i v e  I n s ,  ( s u p r a ) ,  
MacKenna J. n o t in g  th e  u n s a t i s f a c t o r y  s t a t e  o f  th e  law 
expressed  r e g r e t  a t  th e  n o n - im p le m e n ta t io n  o f  th e
recommendation.

105 See Hasson, ( 1969) 32 M .L .R .  a t  p. 633.

106 The p o l i c y  j u s t i f i c a t i o n  f o r  t h i s  i s  g ive n  in  H a r t f o r d  
P r o t e c t i o n  I n s .  Co. v .  H arm e r . 2 Ohio S t .  452 ( 1 8 5 3 ) :  " . . .  i f  
th e  u n d e r w r i t e r  assumes t h e  r i s k  w i t h o u t  t a k i n g  th e  t r o u b l e  
t o  e i t h e r  examine,  o r  i n q u i r e ,  he cannot  v e ry  w e l l ,  in  th e  
absence o f  a l l  f r a u d ,  com pla in  t h a t  i t  t u r n s  o u t  t o  be 
g r e a t e r  than  he a n t i c i p a t e d " .  For th e  p o s i t i o n  in  th e  
U .S .A .  see g e n e r a l l y ,  Keeton ,  In s u ra n c e  Law-Basic  T e x t .
( 1 9 7 1 ) ,  p p . 3 2 6 -3 2 8 ;  C o l in v a u x ,  o p . c i t . . p a r a .  5 -07B ;  and
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Compliance w i th  th e  du ty  i s  c o m p l ic a te d  by hav ing  t o  

d i s c o v e r  what a n o t i o n a l  p r u d e n t  i n s u r e r  would c o n s id e r  

m a t e r i a l 107 and th e  f a c t  t h a t  th e  in s u re d  i s  no t  excused by 

t r u t h f u l l y  answering q u e s t io n s  pu t  t o  him in  proposal  forms  

commonly used in  a l l  consumer in s u ra n c e s .  The r u l e  i s  t h a t  

th e  assured  i s  bound not  o n ly  t o  make t r u e  answers to  

q u e s t io n s  pu t  t o  him, but  a l s o  spon tan eo u s ly  t o  d i s c l o s e  

any f a c t  e x c l u s i v e l y  w i t h i n  h i s  knowledge which i s  m a t e r i a l  

f o r  t h e  i n s u r e r  t o  know;108 d e s c r ib e d  as t h e  i n s u r e d ’ s 

r e s i d u a l  du ty  o f  d i s c l o s u r e .

A g a in s t  t h i s  background, th e  Law Commission in  England  

noted in  i t s  comprehensive r e p o r t  on th e  du ty  o f  

d i s c l o s u r e ,  th e  shortcomings in  th e  d o c t r i n e 109 a g r e e in g  in  

p r i n c i p l e  t h a t  in h e r e n t  d e f e c t s  n e c e s s i t a t e d  s t a t u t o r y  

r e f o r m s , 110 bu t  r e j e c t i n g  any n o t io n  o f  e i t h e r  a com ple te  

a b o l i t i o n  o f  th e  d u ty 111 o r  a b o l i t i o n  in  r e l a t i o n  to

f o r  a c a l l  t o  expunge t h i s  l i m i t e d  re q u i r e m e n t  from American  
law see H a r n e t t ,  15 Law & Contemp. Prob. (1 9 5 0 )  a t  p p . 4 0 9 -  
414.

107 M e r k in ,  "Uberr im ae F id e i  S t r i k e s  A g a in " ,  (1 9 7 6 )  39 
M .L .R .  4 7 8 , 4 7 9 .

108 G1icksman v .  L a n c a s h ire  & Genera l  Ass. [1 9 2 7 ]  A .C .  139;  
Greenhi 11 v .  F e d e ra l  In s .  Co. [1 9 2 7 ]  1 K .B.  65; School man 
v.  Hal 1 [ 1 9 5 1 ]  1 L l o y d ’ s Rep. 139; Lee v .  B r i t i s h  Law I n s .
[1 9 7 2 ]  2 L l o y d ’ s Rep. 49; A r t e r i a l  Caravans v .  Yo rk s h i  re  
I n s .  [ 1 9 7 3 ]  1 L l o y d ’ s Rep. 169.

109 In s u ra n c e  Law, N o n -D is c lo s u r e  and Breach o f  W a r ra n ty ,  
Law Com. No. 104, Cmnd. 8084 (1 9 8 0 )  a t  p a r a s .  3 . 1 7 - 3 . 2 2 .

110 I b i d . p a r a s .  3 . 2 3 - 3 . 3 0 .

111 I b i d . p a r a s .  4 . 3 2 - 4 . 3 3 .
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c onsum ers .112 The Commission fa v o u re d  a m o d i f ie d  du ty  o f  

d i s c l o s u r e  whereby th e  in s u re d  would o n ly  be p r e ju d ic e d  i f  

he has “conducted h i m s e l f  d i s h o n e s t l y  o r  u n re a s o n a b ly " .  

W h i le  r e t a i n i n g  th e  o ld  t e s t  o f  m a t e r i a l i t y  as t h a t  o f  th e  

p ru d e n t  i n s u r e r ,  th e  in s u re d  would o n ly  need t o  d i s c l o s e  

f a c t s  which a r e a s o n a b le  man in  h i s  p o s i t i o n  would d i s c l o s e  

t o  h i s  in s u r e r s  hav ing  re g a rd  t o  th e  n a tu r e  and e x t e n t  o f  

th e  in s u ra n c e  cover  which is  sought and th e  c i rc u m sta n c e s  

in  which i t  i s  sought .  The Commission would , however, no t  

wish th e  c o u r t  t o  t a k e  account  o f  th e  i n d i v i d u a l  

a p p l i c a n t ’ s i d i o s y n c r a s i e s ,  ig n o ra n c e ,  s t u p i d i t y ,  or  

i 11 i t e r a c y . 113

T h is  f i n a l  q u a l i f i c a t i o n  th e  A u s t r a l i a n  Law Commission 

was unab le  t o  agree  w i t h  f o r  reasons s u c c i n t l y  pu t  as 

f o l 1ows:

But i t  i s  a n o to r i o u s  f a c t  t h a t  a re a s o n a b le  man 
t e s t  would impose a s ta n d a rd  which a g r e a t  number 
o f  in s u re d s  would be unab le  t o  meet. I t  i s  no t  
j u s t i f i e d  by th e  p r i n c i p l e  o f  u b e r r im a  f i d e s .
T h a t  p r i n c i p l e  r e q u i r e s  utmost good f a i t h ,  no t  
com pliance  w i t h  th e  s ta n d a rd s  o f  th e  re as o n ab le  
m a n . . .  The proposed t e s t  makes th e  assumption  
t h a t  a l l  in su re d s  a re  e q u a l l y  c a p a b le  o f  re a c h in g  
th e  r e q u i r e d  s t a n d a r d .  Th at  i s  p a t e n t l y  f a l s e .
There  a re  g r e a t  d i f f e r e n c e s  among in s u re d s  in  
r e l a t i o n  t o  e d u c a t io n ,  c u l t u r e ,  language and 
s o c i a l  and commercial e x p e r ie n c e  which a f f e c t  
t h e i r  a b i l i t y  t o  comply w i t h  th e  s ta n d a rd  o f  th e

112 I b i d . p a ra s .  4 . 3 4 - 4 . 4 0 .  C f . B i r d s ,  [1 9 8 2 ]  J . B . L .  449 a t  
p . 4 5 3 ,  where i t  i s  argued c o m p e l l in g  reasons do n o t  e x i s t  
a g a i n s t  a b o l i s h i n g  t h e  du ty  in  r e s p e c t  o f  consumers.

113 I b i d . p a r a s .  4 . 4 3 - 4 . 5 3 .  For a more d e t a i l e d  s ta te m e n t  
o f  th e  Commission’ s v iews see M e r k in ,  " In s u r a n c e  Law and th e  
Law Commission", [1 9 8 1 ]  3 L . M .C .L . Q .  347.
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re a s o n a b le  man.114

The A u s t r a l i a n  Commission was a t  p a in s  t o  s t r e s s  t h a t  th e

d o c t r i n e  does not  j u s t i f y  a r u l e  r e q u i r i n g  th e  in s u re d  t o

show more than  th e  utmost good f a i t h , 115 and n o th in g  s h o r t

o f  a c h ie v in g  t h i s  r e s u l t  would s u f f i c e .

I n  Canada, r e c o g n i t i o n  o f  d e f e c t s  in  th e  d o c t r i n e

meant t h a t  f o r  some t im e  t h e r e  have been s p e c i f i c  s t a t u t o r y

p r o v i s i o n s  in  some p ro v in c e s  m o d i fy in g  t h e  u b e r r im a  f i d e s

p r i n c i p l e .  For i n s t a n c e ,  i t  i s  p ro v id e d  in  r e l a t i o n  t o

f i r e  in s u ra n c e  in  M an i to ba  t h a t :

I f  any person a p p ly in g  f o r  in s u ra n c e  . . .  
m is r e p r e s e n ts  o r  f r a d u l e n t l y  o m its  t o  communicate 
any c i rc u m s ta n c e  which i s  m a t e r i a l  t o  be made 
known t o  th e  i n s u r e r . . . th e  c o n t r a c t  s h a l l  be v o id  
as t o  any p r o p e r t y  in  r e l a t i o n  t o  which th e  
m is r e p r e s e n t a t i o n  o r  om iss ion  i s  m a t e r i a l . 116 
(Emphasis a dded) .

A lso  common in  Canada and c e r t a i n  American S t a t e s  a re

p r o v i s i o n s  making l i f e  p o l i c i e s  u n a v o id a b le  f o r  in n o c e n t

m a t e r i a l  n o n - d is c lo s u r e s  a n d /o r  m i s r e p r e s e n t a t i o n s  i f  in

f o r c e  f o r  a s p e c i f i e d  d u r a t i o n .  The M an i to ba  enactment

s p e c i f i e s  a two ye ar  p e r io d  in  r e l a t i o n  t o  l i f e  p o l i c i e s . 117

114 A u s t r a l i a n  Law Reform Commission, R ep or t  No. 20,  
In s u ra n c e  C o n t r a c t s ,  p a r a .  180.

115 I b i d . a t  p a ra .  175.

116 The In s u ra n c e  A c t ,  R .S .M .  1970, s . 1 4 2 ( 1 ) .  For American  
s t a t u t o r y  p r o v is i o n s  a v o id in g  f o r  m i s r e p r e s e n t a t i o n  o n ly  on 
p r o o f  o f  i n t e n t  t o  d e c e iv e  see,  Keeton ,  o p . c i t . . p. 380 
f o o t n o t e  1.

117 I b i d . s . 1 6 1 ( 2 ) ;  compare s . 1 2 2 (4 )  In s u ra n c e  A ct  1980 
( T r i n i d a d  and Tobago);  s . 4 ( 1 ) ( c )  In s u ra n c e  Law Reform Act  
1977 (New Z e a la n d ) .  For a d e t a i l e d  d is c u s s io n  o f  s t a t u t o r y  
and j u d i c i a l  c o n t r o l  o f  th e  u b er r im a  f i d e s  p r i n c i p l e  in  
Canada see H i l l ,  "The D o c t r i n e  o f  'U b e r r im a  F i d e s ’ and i t s  
a p p l i c a t i o n  to  In s u ra n c e  Law in  Canada", Law Reform  
Reconnaissance Programme ( I I ) ,  Legal Research I n s t i t u t e  o f
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The N i g e r i a n  Law Reform Commission in  i t s

d e l i b e r a t i o n s  was o f  th e  v iew t h a t  th e  m a t e r i a l i t y  o f  a

f a c t  as i t  a f f e c t s  a c o n t r a c t  o f  in s u ra n c e  i s  g e n e r a l l y

w i t h i n  th e  s p e c ia l  knowledge o f  th e  i n s u r e r  and, f o r  t h i s

reason ,  recommended i t  be mandatory f o r  in s u r e r s  t o  draw up

proposal  forms o r  a p p l i c a t i o n s  f o r  renewal in  such a way as

t o  e l i c i t  a l l  i n f o r m a t io n  deemed n e c e s s a r y .118

The above recommendation i s  enac ted  in  s e c t i o n  1 ( 1 )  o f

th e  In s u ra n c e  ( S p e c ia l  P r o v i s i o n s )  Decree o f  1988 th u s :

Where an i n s u r e r  r e q u i r e s  an in s u re d  t o  com plete  
a proposal  form or  o t h e r  a p p l i c a t i o n  f o r  
in s u ra n c e ,  th e  form s h a l l  be drawn up in  such 
manner as t o  e l i c i t  a l l  such in f o r m a t io n  as the  
i n s u r e r  c o n s id e rs  m a t e r i a l  in  a c c e p t in g  th e  
a p p l i c a t i o n  f o r  in s u ra n c e  o f  th e  r i s k ;  and any 
i n f o r m a t i o n  not  s p e c i f i c a l l y  re ques ted  s h a l l  be 
deemed n o t  t o  be m a t e r i a l .

I t  i s  proposed t o  examine th e  above l e g i s l a t i o n  as i t

a f f e c t s  th e  common law p r i n c i p l e s  d iscussed  e a r l i e r .

6 . 5 . 1  A T o t a l  A b o l i t i o n  o r  A t t e n u a t i o n  o f  th e  Duty o f  

Pi s c lo s u re ?

The approach to  re fo rm  adopted in  s e c t i o n  1 ( 1 )  i s  no t  

e n t i r e l y  new. A shortcom ing o f  th e  du ty  o f  d i s c l o s u r e  where  

proposal  forms a re  completed i s  th e  p o t e n t i a l  t o  m is le a d  

an a p p l i c a n t  i n t o  t h i n k i n g  t h a t  a l l  du ty  imposed is  

d is c h a rg e d  by t r u t h f u l l y  and c o r r e c t l y  answering s p e c i f i c  

q u e s t io n s  asked unaware o f  a r e s i d u a l  du ty  t o  d i s c l o s e  

m a t e r i a l  f a c t s  not  covered  by ex pres s  q u e s t io n s .  With

th e  U n i v e r s i t y  o f  M a n i to b a .

118 Law Reform Journa l  No. 5 (1 9 8 6 )  p. 180.
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t h i s  p o s s i b i l i t y ,  th e  r e t e n t i o n  o f  a r e s i d u a l  du ty  becomes 

d i f f i c u l t  t o  j u s t i f y .  Thus,  i t  i s  observed t h a t :  " I t  i s  

not  im m e d ia te ly  obv ious  why, in  th e s e  days,  i f  a p roposer  

has com pleted a le n g th y  proposal  fo rm ,  he should  be s u b j e c t  

t o  a r e s i d u a l  du ty  o f  d i s c l o s u r e ,  w h ate v e r  in  p r a c t i c e  t h a t  

mi ght  e n t a i  1 . 1,119

M oreover ,  i f  th e  o r i g i n a l  j u s t i f i c a t i o n  f o r  a du ty  o f  

d i s c l o s u r e  i s  th e  need t o  have th e  i n s u r e r  w e l l  in form ed o f  

m a t e r i a l  f a c t s ,  i t  should  f o l l o w  t h a t  th e  as k in g  and 

c o r r e c t  answer ing  o f  p roposal  q u e s t io n s  should  s a t i s f y  t h i s  

n e c e s s i t y  w i t h o u t  more. Thus Hasson, in  h i s  c r i t i c a l  

e v a l u a t i o n  o f  th e  d o c t r i n e  o f  u b e r r im a  f i d e s ,  op ined t h a t  

th e  f a i l u r e  o f  an i n s u r e r  t o  ask i n f o r m a t i o n  c u s t o m a r i l y  

sought by in s u r e r s  should  be deemed a w a iv e r  o f  th e  

i n f o r m a t i o n . 120 T h is  v iew f i n d s  l i m i t e d  j u d i c i a l  sup p o r t  

w i th  S c r u t t o n  L . J .  t w i c e  warn ing  t h a t  by f a i l i n g  t o  pu t  

q u e s t io n s  on m a t e r i a l  m a t t e r s ,  in s u ra n c e  companies run th e  

r i s k  o f  th e  c o n t e n t i o n  t h a t  f a i l u r e  t o  ask th e  q u e s t io n  

p re v e n ts  them a f t e r w a r d s  from r e l y i n g  on i t s  non

d i s c l o s u r e  . 121

In  Hai r  v .  P r u d e n t i a l  In s u ra n c e  Co. L t d . . 122 Woolf  J .

119 B i r d s ,  [1 9 8 2 ]  J . B . L .  4 4 9 , 4 5 3 .

120 (1 9 6 9 )  32 M .L .R .  a t  p. 635.  See a ls o  M e rk in ,  (1 9 7 6 )  39
M .L .R .  a t  p. 479 .

121 Newsholme Bros, v .  Road T r a n s p o r t  and Genera l  I n s .  
[1 9 2 9 ]  2 K.B. 3 5 6 ,3 6 3 ;  McCormi ck v .  N a t i o n a l  Motor &
A c c id e n t  In s u ra n c e  (1 9 3 4 )  40 Com. Cas. 7 6 , 7 8 .

122 [1 9 8 3 ]  2 L l o y d ’ s Rep. 667,  noted in  [ 1 9 8 4 ]  J . B . L .  163.
See a l s o  Adeyeye v .  Li b e r t y  I n s . Co. . p a r a .  6 . 5 . 4 ,  s u p ra .
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h e ld  t h a t  where an in s u re d  answers c o r r e c t l y  s p e c i f i c  

q u e s t io n s  in  a proposal  form w a r r a n t in g  t h e i r  t r u t h ,  he was 

not  bound t h e r e a f t e r  t o  d i s c l o s e  any m a t e r i a l  f a c t  o u ts i d e  

th e  scope o f  th e  s p e c i f i c  q u e s t io n s  in  th e  absence o f  a 

r e q u e s t  in  t h e  p r o p o s a l . 123 R e c e n t l y ,  i t  was h e ld  t h a t  

a s k in g  s p e c i f i c  q u e s t io n s  on w hether  prem ises  were used as 

a h o t e l ,  inn  o r  c a s in o ,  i n t e r  a l i a ,  amounted t o  a w a iv e r  by 

th e  i n s u r e r  o f  th e  o f  d i s c l o s u r e  o f  th e  f a c t  t h a t  th e y  were  

a ls o  used as a d i s c o t h e q u e . 124 S e c t io n  1 ( 1 )  o f  th e  1988 

Decree i s  c o n s i s t e n t  w i t h  th e s e  approach in  p r o v id in g  t h a t  

any in f o r m a t i o n  not  s p e c i f i c a l l y  re q u e s ted  in  th e  proposal  

s h a l l  be deemed im m a te r ia l  and, t h e r e f o r e ,  no t  q u a l i f y i n g  

to  be d i s c l o s e d .  The s e c t i o n  puts  th e  onus o f  a s k in g  f a c t s  

c o n s id e re d  m a t e r i a l  f i r m l y  on th e  i n s u r e r  t h e r e b y  

a b o l i s h i n g  a r e s i d u a l  duty  t o  d i s c l o s e  where proposal  forms  

a re  used and, t o  t h a t  e x t e n t ,  a t t e n u a t e s  th e  du ty  a t  common 

law r a t h e r  than  a b o l i s h i n g  i t .

The U.K. Law Commission, however, v iews t h i s  approach  

a t  re fo rm  as u n n e c e s s a r i l y  r e s t r i c t i v e  o f  th e  d u ty ,  

r e s i l i n g  in  i t s  f i n a l  r e p o r t  from th e  p o s i t i o n  ta k e n  in  th e  

work ing paper p re c ed in g  th e  r e p o r t . 125 I r r e s p e c t i v e  o f

123 See th e  ABI p r o v i s i o n  in  p a r a .  1 (d )  o f  th e  r e v is e d  
S ta te m e n t  o f  Genera l  In s u ra n c e  P r a c t i c e  t h a t  those  m a t t e r s  
which in s u r e r s  have found g e n e r a l l y  t o  be m a t e r i a l  w i l l  be 
th e  s u b j e c t  o f  c l e a r  q u e s t io n s  in  proposal  fo rm s.  For a 
c r i t i q u e  o f  th e  p r o v i s i o n  see Lewis ,  (1 9 8 6 )  49 M .L .R .  a t  
p p . 7 6 1 -7 6 3 .

124 R ober ts  v .  P I a i s t e d  [1 9 8 9 ]  2 L l o y d ’ s Rep. 341 .  ( C . A . ) .

125 The work ing  paper had proposed t h a t  an in s u re d  
c o m p le t in g  a proposal  form should  be r e l i e v e d  o f  any f u r t h e r  
duty  o f  d i s c l o s u r e ,  s u b j e c t  t o  a r e s i d u a l  du ty  not  
d e l i b e r a t e l y  t o  conceal known m a t e r i a l  f a c t s ;  see Law Com.
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p rop osa l  forms a r e s i d u a l  d u ty  was d e s i r a b l e ,  i t  was

a rg u e d ,  because forms a r e  des igned t o  e l i c i t  i n f o r m a t i o n  o f  

a s t a n d a r d  n a t u r e  o n ly  and no t  a l l  m a t e r i a l  i n f o r m a t i o n .  

I t  was a l s o  f e a r e d  t h a t  a b o l i s h i n g  t h e  r e s i d u a l  d u ty  may 

encourage f r a u d u l e n t  and d e l i b e r a t e  concealm ent  w i t h  

d i f f i c u l t y  o f  p r o o f ,  and t h a t  a p p l i c a t i o n s  would become 

unduly  le n g h th y  and u n w i e l d l y . 126 These, s u r e l y ,  a r e  

l e g i t i m a t e  concerns r e l e v a n t  t o  th e  N i g e r i a n  p r o v i s i o n  

a b o l i s h i n g  a r e s i d u a l  du ty  t o  d i s c l o s e  on c o m p le t io n  o f  

proposa l  fo rm s.  I t  becomes necessary  t o  examine th e

r e le v a n c e  o f  th e  c la im s  in  l i g h t  o f  th e  new law.

Over th e  y e a r s ,  proposal  forms have become 

i n c r e a s i n g l y  le n g th y  and comprehensive in  t h e  q u e s t io n s  

asked.  W h i le  conceding t h a t  i n f o r m a t i o n  sought in  them is  

o f  a s ta n d a rd  ty p e  no t  c o v e r in g  a l l  m a t e r i a l  m a t t e r s  which  

i n s u r e r s  may wish t o  know, i t  i s  t r u e  t h a t  q u e s t io n s  a re

asked in  l i g h t  o f  th e  volume o f  e x p e r ie n c e  possessed by

i n s u r e r s  on in f o r m a t io n  r e q u i r e d  in  r e s p e c t  o f  any c a te g o r y  

o f  in s u ra n c e .  U n s u r p r i s i n g l y ,  p re v io u s  c o n v i c t i o n s  a re  

asked where th e y  may have a b e a r in g  on th e  r i s k  e . g . ,  in  

motor  p o l i c i e s  examined t h e r e  i s  a q u e s t io n  on d r i v i n g  

c o n v i c t i o n s .  Th at  some forms on in s u ra n c e  o f  b u i l d i n g s  

examined r e q u i r e  a sk e tc h  o f  th e  b u i l d i n g  t o  be in s u re d  i s  

i n d i c a t i v e  o f  th e  d e t a i l e d  n a tu r e  o f  i n f o r m a t i o n  a l r e a d y  

soug ht ,  and i t  i s  u n l i k e l y  t h e  new p r o v i s i o n s  w i l l  a l t e r  

s i g n i f i c a n t l y  c u r r e n t  p r a c t i c e .  Assuming i t  does, however,

W.P. 73 ,  p a r a .  66.

126 Law Com. 104, p a ra s .  4 . 3 2 , 4 . 3 3 , 4 . 5 6 - 4 . 5 8 .
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one can u s e f u l l y  adopt th e  v iew t h a t  l e n g t h i e r  a p p l i c a t i o n s  

r e p r e s e n t  a more a c c e p t a b le  p r i c e  t o  pay f o r  t h e  s e c u r i t y  

o f  c o v e r  than  le a v in g  t h e  p o l i c y  open t o  avo idance  f o r  

p u r e l y  in n o c e n t  concealm ents  in  th e  absence o f  e xpress  

q u e s t i o n s . 127

On f e a r s  t h a t  th e  law does n o th in g  as a d i s i n c e n t i v e  

t o  f r a u d u l e n t  and d e l i b e r a t e  concea lm ent ,  i t  i s  

i n c o n c e i v a b l e  th e  lawmakers in ten d e d  t o  d e s t r o y  c o m p le te ly  

in  in s u ra n c e  th e  utmost good f a i t h  d e s c r ib e d  r e c e n t l y  by

th e  Supreme C our t  as t h e  " l e g a l  b a s is  on which in s u ra n c e  is

b a s e d " . 128 On th e  c o n t r a r y ,  th e  i n t e n t i o n  appears  t o  be 

th e  r e s t o r a t i o n  o f  good f a i t h  in  in s u ra n c e  based on honest  

and f a i r  d e a l i n g s .  I t  should  be borne in  mind t h a t  above 

th e  du ty  t o  d i s c l o s e  and t o  r e f r a i n  from m i s s t a t i n g  

m a t e r i a l  f a c t s ,  i s  th e  o v e r r i d i n g  du ty  t o  observe  th e

utmost good f a i t h  o f  which th e  in s u re d  may be in  breach by

h i s  a c t i o n s .  A man cou ld  h a r d ly  be s a id  to  have a c te d  in  

good f a i t h  by e f f e c t i n g  a f i r e  cover  on prem ises  b e l i e v i n g  

t h a t  th e y  may be burned down and y e t  remain s i l e n t  on t h i s  

f a c t . 129

There  i s  a u t h o r i t y  t h a t  a d e l i b e r a t e  concealm ent  

amounts t o  f r a u d  v i t i a t i n g  th e  p o l i c y . 130 However, on th e

127 B i r d s ,  [ 1 9 8 2 ]  J . B . L .  4 4 9 , 4 5 3 .

128 N a t i o n a l  I n s .  Corp. o f  N i g e r i a  v .  Power & I n d u s t r i a l  
L td .  [1 9 8 6 ]  1 N .W .L .R .  1 a t  p . 28.

129 T h is  i s  one example used by th e  E n g l is h  Law Commission 
a g a i n s t  a b o l i s h i n g  a r e s i d u a l  du ty  o f  d i s c l o s u r e  by th e  use 
o f  proposal  forms: Law Com. 104,  p a r a .  4 . 5 8 .

130 D a lg l  ish  v .  J a r v i e  ( 1 8 5 0 )  2 Mac.&G. 231 ,  243.
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d i f f i c u l t y  o f  p ro v in g  knowledge o f  m a t e r i a l  f a c t s ,  i t  i s

s u b m it te d  t h a t  f a c t s  which speak f o r  the m s e lve s  so as to

e s t a b l i s h  t h e i r  m a t e r i a l i t y 131 a r e  e q u a l l y  c a p a b le  o f  g i v i n g

r i s e  t o  an i n f e r e n c e  o f  f r a u d u l e n t  conduct:

I t  i s  c l e a r l y  j u s t  t o  r e q u i r e  t h a t  n o th in g  bu t  a 
f r a u d u l e n t  n o n - d is c lo s u r e  s h a l l  a v o id  th e  p o l i c y .
Nor does th e  r u l e  r e s u l t  in  p r a c t i c a l  h a rd s h ip  
f o r  th e  i n s u r e r  f o r  in  e v e ry  case where th e  
u n d is c lo s e d  f a c t  i s  p a lp a b ly  m a t e r i a l  t o  th e  
r i s k ,  th e  mere n o n - d is c lo s u r e  is  i t s e l f  s t ro n g  
e v id e n c e  o f  a f r a u d u l e n t  i n t e n t .  Thus, i f  a man, 
about  t o  f i g h t  a duel should o b t a i n  l i f e  
in s u ra n c e  w i t h o u t  d i s c l o s i n g  h is  i n t e n t i o n ,  i t  
would seem t h a t  no argument o r  a d d i t i o n a l  
e v id e n c e  would be needed t o  show th e  f r a u d u l e n t  
c h a r a c t e r  o f  th e  n o n - d i s c l o s u r e . 132

In  any e v e n t ,  dec ided  cases show t h a t  l e s s  blameworthy

conduct than  f r a u d  is  r e q u i r e d  t o  be in  breach o f  good

f  a i  t h . 133

The most obvious  l i m i t a t i o n  o f  s e c t i o n  1 ( 1 )  i s  i t s  

a p p l i c a t i o n  o n ly  where proposal  forms a r e  com ple ted .  The 

use o f  proposal  forms is  th e  most common method by which  

i n s u r e r s  e l i c i t  i n f o r m a t io n  r e l e v a n t  t o  t h e  assessment o f  

the  r i s k .  The forms a re  w i d e ly  used in  a l l  consumer and 

c e r t a i n  commercial r i s k s  such as b u r g l a r y  and g o o d s - in -

131 G1icksman v .  L a n c a s h ire  and Gen. Ass. [1 9 2 5 ]  2 K.B.  
5 9 3 , 6 0 9 .

132 Per Judge T a f t  in  Penn. Mutual L i f e  v .  Mechanics  
Savings Bank. 72 F. 413 ( 1 8 9 6 ) .  I t  was on s i m i l a r  
c i r c u m s t a n t i a l  e v id e n c e  t h a t  th e  ju dge  in  Bamidele  v .  
N i g e r i a  Genera l  I n s ,  ( s u p r a )  found f r a u d u l e n t  c o l l u s i o n  
between th e  i n s u r e d ’ s r e p r e s e n t a t i v e s  and i n s u r e r ’ s agent  
v i t i a t i n g  th e  p o l i c y  is s u e d .

133 See C . T . I  v .  Oceanus Mutual [1 9 8 4 ]  1 L l o y d ’ s Rep. 476;  
where K err  L . J .  spoke o f  th e  re q u i r e m e n t  o f  a " f a i r  
r e p r e s e n t a t i o n " ; Banaue Keyser Ullman v .  Skandia  I n s .  Co.
[1 9 8 7 ]  1 L l o y d ’ s Rep. 69 ,  re vs d .  on o t h e r  grounds in  [1 9 8 8 ]  
2 L l o y d ’ s Rep. 513.
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t r a n s i t  in s u ra n c e s ,  bu t  i t s  use i s  le s s  common in  l a r g e  

commercia l r i s k s ,  and i s  v i r t u a l l y  unused in  m ar ine  

in s u r a n c e .  In  th e  l a t t e r  cases ,  t h e r e f o r e ,  th e  common law 

c o n t in u e s  t o  a p p ly  u n m o d i f ie d .  Perhaps more i m p o r t a n t l y ,  

in  t h e  absence o f  s t a t u t o r y  o r  a d m i n i s t r a t i v e  com puls ion ,  

i n s u r e r s  a re  g iv e n  th e  o p t i o n  t o  choose whether  o r  n o t  t o  

use proposal  form s,  and by r e f r a i n i n g  from doing so in  

i n d i v i d u a l  consumer c o n t r a c t s  th e  s e c t i o n  i s  evaded.  

In s u re d s  f a l l i n g  in  t h i s  c a te g o r y  a r e  l e f t  u n p ro te c te d  

ha v ing  t o  d i s c l o s e  a l l  f a c t s  m a t e r i a l  f o r  a p ru d e n t  i n s u r e r  

t o  know. For th e s e  reasons ,  t h e  d u ty  o f  d i s c l o s u r e  f a r  

f rom be ing  a b o l is h e d  remains and, in  th e  e v e n t ,  in s u r e r s  

a r e  now b e t t e r  o f f  no t  i n s i s t i n g  on th e  c o m p le t io n  o f  

proposal  form s.

I n s u r e r s  form th e  p r a c t i c e  o f  a s k in g  g e n e ra l  in  

a d d i t i o n  t o  s p e c i f i c  q u e s t io n s  in  proposal  fo rm s.  A 

pers o n a l  l i a b i l i t y  form examined asks:  "Are t h e r e  any

c i rc u m s ta n c e s  which cou ld  ren d e r  th e  in s u ra n c e  more 

hazardous?" .  Given th e  new p r o v i s i o n s ,  t h e r e  i s  the  

l i k e l i h o o d  t h a t  much more g e n e ra l  q u e s t io n s  a s k in g  th e  

prop oser  to  v o l u n t e e r  any in f o r m a t io n  m a t e r i a l  t o  th e  r i s k  

would be asked.  The U.K . Law Commission v iews th e  p r a c t i c e  

as f u l f i l l i n g  a u s e fu l  purpose and, as such, saw no reason  

f o r  a b o l i s h i n g  i t . 134 T h a t  th e  p r a c t i c e  i s  u n a f f e c t e d  by 

s e c t i o n  1 ( 1 )  o f  th e  1988 Decree i s  no t  in  do ubt ,  and i t  i s  

u n l i k e l y  th e  D i r e c t o r  o f  In s u ra n c e  w i l l  impose 

a d m i n i s t r a t i v e  r e s t r i c t i o n s  on i t s  use g iv e n  h is  p a s t

134 Law Com. 104 ,  p a r a .  4 . 5 8 .
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re c o rd  o f  n o n - i n t e r f e r e n c e , a l th o u g h  one must a w a i t  th e  

outcome o f  h i s  r e c e n t  d i r e c t i v e  r e q u e s t in g  in s u r e r s  t o  

fo r w a r d  r e d r a f t e d  in s u ra n c e  documents showing com pliance  

w i t h  t h e  new law. The consequence o f  g e n e ra l  q u e s t io n s  i s  

t o  r e i n t r o d u c e  a r e s i d u a l  du ty  o f  d i s c l o s u r e  where proposal  

forms a r e  com ple ted .  Such r e i n t r o d u c t i o n  c o n s t i t u t e s  a 

s e r i o u s  l i m i t a t i o n  on th e  e f f e c t i v e n e s s  o f  th e  new 

p r o v i s i o n s  and, f o r  t h i s  reason ,  i t  i s  a rg u a b le  t h e  law may 

have done n o th in g  to  a l t e r  th e  common law in  p r a c t i c e .

An o b j e c t i o n a b l e  f e a t u r e  o f  t h e  approach under s e c t i o n  

1 ( 1 )  i s  th e  e r ro neous  assumption t h a t  a du ty  o f  d i s c l o s u r e  

s u b s is t s  o n ly  up to  the  t im e  o f  c o m p le t in g  proposal  forms  

so t h a t  f a c t s  a r i s i n g  a f t e r  th e  proposal  i s  s u b m it te d  need 

no t  be d i s c l o s e d .  The law i s  t h a t  th e  du ty  i s  incumbent on 

in s u re d s  up t i l l  th e  c o n c lu s io n  o f  th e  c o n t r a c t , 135 u s u a l l y  

s i g n i f i e d  by th e  acceptance  o f  th e  proposal  form and not  

c o m p le t io n ,  o r  payment o f  premium. Under th e  1988 D ecree ,  

i t  i s  a r g u a b le  t h a t  f a c t s  a r i s i n g  a f t e r  th e  proposal  form  

i s  completed and known by th e  p rop oser  t o  be m a t e r i a l  need 

not  be d i s c l o s e d .  Such cases may be few and f a r  between in  

p r a c t i c e ,  and i f  the  u n d is c lo s e d  f a c t s  a re  p a t e n t l y  

m a t e r i a l  t h i s  may c o n s t i t u t e  d e l i b e r a t e  concealm ent  or  

f r a u d  v i t i a t i n g  th e  p o l i c y .  More l i k e l y  in  p r a c t i c e  a re  

s i t u a t i o n s  where q u e s t io n s  answered c o r r e c t l y  a t  t h e  t im e  

o f  c o m p le t io n  a re  f a l s i f i e d  b e f o r e  c o n c lu s io n  o f  th e

135 Re Yager and the  Guard ian  Ass. Co. (1 9 1 2 )  108 L . T .  38;  
Canni ng v .  Farauhar  ( 1 8 8 6 )  16 Q .B .D .  727; M . I . A .  1961,
s . 20(1 ) .
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c o n t r a c t  due t o  changed c i rc u m s ta n c e s .  Under th e  ge ne ra l  

law ,  such r e p r e s e n t a t i o n s  i f  u n c o r r e c te d  may amount to  

m a t e r i a l  m i s r e p r e s e n t a t i o n s  v i t i a t i n g  th e  c o n t r a c t . 136 The 

new law ,  t h e r e f o r e ,  in  th e  absence o f  w a rn in g ,  has th e  

p o t e n t i a l  t o  g iv e  p roposers  a f a l s e  sense o f  s e c u r i t y  t h a t  

a l l  o b l i g a t i o n  i s  d is c h a rg e d  once proposal  q u e s t io n s  a re  

answered c o r r e c t l y  d e s p i t e  changed c i rc u m s ta n c e s  and, in  

t h i s  way, c o n s t i t u t e s  a t r a p .

6 . 5 . 2  Renewal o f  O r i g i n a l  Cover

Everyone agrees  t h a t  th e  assured i s  under a duty  
o f  d i s c l o s u r e  and t h a t  th e  du ty  i s  th e  same when 
he i s  a p p ly in g  f o r  a renewal as i t  i s  when he i s  
a p p ly in g  f o r  th e  o r i g i n a l  p o l i c y . 137

The above s ta te m e n t  a d e q u a te ly  sums up th e  law on renewals

o f  o r i g i n a l  c o n t r a c t s  o f  in s u ra n c e  s u b j e c t  t o  th e

q u a l i f i c a t i o n  t h a t  th e  in s u re d  need no t  d i s c l o s e  what i s

known t o  th e  i n s u r e r ,  so t h a t  f a c t s  d i s c l o s e d  in  th e

o r i g i n a l  a p p l i c a t i o n  need no t  be re p e a te d  on renewal i f

unchanged.

Most in d e m n ity  p o l i c i e s  a re  y e a r l y  c o n t r a c t s  making  

them a n n u a l ly  renewable  so t h a t  e v e ry  y e a r  t h e r e  i s  a f r e s h  

o b l i g a t i o n  on th e  in s u re d  t o  d i s c l o s e  m a t e r i a l  f a c t s  

a r i s i n g .  The U.K. Law Commission concedes t h a t  " i t  i s  most 

u n l i k e l y  t h a t  th e  o r d i n a r y  in s u re d  i s  aware o f  t h i s  

somewhat t e c h n i c a l  r u l e  o f  la w " ,  and t h a t  those  aware a re

136 s .2 2 (1  ) . M . I . A .  1961 .

137 MacKenna J .  in  Lambert  v .  C . I . S . [1 9 7 5 ]  2 L l o y d ’ s Rep.  
4 8 5 , 4 8 7 .
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l i k e l y  t o  f i n d  com pliance  d i f f i c u l t . 138 T h is  i s  because  

i n s u r e r s  do no t  adopt th e  p r a c t i c e  o f  r e q u i r i n g  in s u re d s  t o  

c om ple te  proposal  forms a f r e s h  on e v e r y  re n e w a l ,  and 

N i g e r i a n  in s u r e r s  do no t  form an e x c e p t i o n .  A c c o r d in g ly ,  

t h e  U .K .  Commission recommended, b r i e f l y ,  t h a t  th e  in s u re d  

be warned in  th e  n o t i c e  i n v i t i n g  renewal t h a t  he i s  under  

an o b l i g a t i o n  t o  d i s c l o s e  t o  th e  i n s u r e r  a l l  m a t e r i a l  f a c t s  

as d e f in e d  in  th e  refo rmed d u ty ,  and o f  t h e  consequences o f  

f a i l u r e  t o  comply w i t h  t h e  w a rn in g .

The N i g e r i a n  Law Reform Commission appears  t o  have 

recommended th e  use o f  completed a p p l i c a t i o n s  e l i c i t i n g  

m a t e r i a l  in f o r m a t io n  on each re n e w a l .  I t s  r e j e c t i o n  in  th e  

Decree i s  u n s u r p r i s i n g  in  v iew o f  i t s  a p p a re n t  

u n a t t r a c t i v e n e s s  to  th e  in d u s t r y  on account  o f  th e  c o s t  

e n t a i l e d .  In  e f f e c t ,  s e c t i o n  1 ( 1 ) ,  above, by l i m i t i n g  

i t s e l f  t o  cases where p ro p o s a ls  a r e  c om ple ted ,  and in  the  

absence o f  any warn ing  re q u ire m e n ts  e x c lu d e s  renew a ls  o f  

cover  from i t s  p u rv ie w .  As such,  i t  a ls o  e x c lu d e s  a 

m a j o r i t y  o f  in s u ra n c e  c o n t r a c t s  t o  which th e  common law 

du ty  o f  d i s c l o s i n g  a l l  m a t e r i a l  f a c t s  would app ly  

u n a l t e r e d .

6 . 5 . 3  Cover Notes

A cover  no te  i s  a s e p a r a t e ,  d i s t i n c t  and f u l l y  b in d in g  

c o n t r a c t  o f  in s u ra n c e  and i s  i n c r e a s i n g l y  growing in  

p o p u l a r i t y  in  N i g e r i a  because o f  i t s  in f o r m a l  n a t u r e  and 

ease o f  a c q u i s i t i o n  in  th e  absence o f  e l a b o r a t e

138 Law Com. 104 ,  p a r a .  4 . 7 0 .
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a p p l i c a t i o n s  e l i c i t i n g  i n f o r m a t i o n . 139 These a t t r a c t i o n s  

may w e l l  prove t o  be th e  undoing o f  many in s u re d s  f o r  th e  

d u ty  t o  d i s c l o s e  m a t e r i a l  f a c t s  a p p l i e s  t o  cover  no tes  

though th e  scope o f  the  du ty  may be l e s s .

In  Mavne N ic k le s s  v .  Peg! e r 140 Samuels J .  was o f  

o p in i o n  t h a t  s in c e  the  i n s u r e r  bears  th e  same r i s k  under a 

c o v e r  n o te  as under a p o l i c y ,  t h e r e  was no reason to  

d i f f e r e n t i a t e  th e  scope o f  th e  du ty  in  both cases .  O th e r s ,  

however, argue t h a t  c o m p e l l in g  reasons e x i s t  f o r  demanding  

a low er  du ty  from th e  in su re d  in  c o ver  n o t e s . 141

The c irc um sta nc e s  under which i n t e r i m  c o n t r a c t s  a re  

concluded a re  d i s s i m i l a r  to  those  o f  a f u l l  c o n t r a c t .  

Proposal  forms a re  not  employed in  th e  fo rm er  and q u e s t io n s  

a r e  g e n e r a l l y  not  asked i n d i c a t i n g  t h e  i n s u r e r ’ s 

pre pared ness  t o  un d e rta k e  a h ig h e r  r i s k  f o r  a s h o r t e r  

d u r a t i o n .  As such,  i t  i s  c la im ed  o n ly  " those  m a t te r s  which  

would c r e a t e  a s i t u a t i o n  where no r e a s o n a b le  person would  

b e l i e v e  t h a t  an in s u r e r  knowing thos e  f a c t s  would g r a n t  

c o ver  need be d i s c l o s e d " . 142 The re as o n in g  i s  no t  w i t h o u t  

j u d i c i a l  p r e c e d e n t .  In  th e  e a r l i e r  A u s t r a l i a n  case o f  

Johnson v .  Guard ian  Assurance Co. L td .  i t  was h e ld  t h a t  

where an i n s u r e r  issues  a cover  no te  and b inds i t s e l f  t o

139 For t h e  use o f  cover  no tes  see C h a p te r  2 p a r a . 2 . 4 ,  
s u p ra .

140 [1 9 7 4 ]  1 N .S .W .L .R .  2 2 8 , 2 3 4 , 2 3 5 .

141 Pash and Evans, "Cover Notes:  Review o f  Mayne N i c k le s s  
v .  P e g l e r " ,  ( 1 9 8 1 )  17 A d e la id e  L .R .  517 a t  521.

142 B i r d s ,  "What i s  a Cover Note W orth?" ,  (1 9 7 0 )  40 M .L .R .  
a t  81 .
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t h e  r i s k  w i t h o u t  a s k in g  any q u e s t io n s ,  u n d is c lo s e d  f a c t s

p r i o r  t o  c o ver  were t o  be regarded  as im m a te r ia l  because:

I t  i s  open t o  an in s u ra n c e  company t o  o b t a i n  a 
p r o p e r l y  f i l l e d  in  proposal  b e fo r e  is s u in g  any 
c o v e r ,  bu t  i f  i t  does n o t  adopt t h i s  course  and 
i s s u e s  cover  w i t h o u t  a s k in g  any q u e s t io n s ,  i t  i s  
r e a l l y  making a c o n t r a c t  d i f f e r e n t  from th e  usual  
c o n t r a c t . 143

C o u r ts  in  N i g e r i a  appear  t o  a c c e p t  as s e t t l e d  law t h a t  

good f a i t h  i s  e q u a l l y  a p p l i c a b l e  t o  c o ver  no tes  as i t  i s  to  

p o l i c i e s  and t h e r e  has never  been any d is c u s s io n  o f  

d i f f e r e n c e s  in  th e  scope o f  d i s c l o s u r e s .  In  N o r th e rn  

Assurance v .  Id u g b o e . 144 th e  Supreme C o u r t  h e ld  t h a t  an 

in s u re d  under a cover  no te  was in  breach o f  d u ty  by f a i l i n g  

t o  d i s c l o s e  a p r e v io u s  i n s u r e r  and m i s s t a t i n g  in  th e  

p roposa l  p re c e d in g  th e  is s ue  o f  th e  cover  no te  t h a t  he had 

never  been d e c l i n e d  i n s u r a n c e . 145 S i m i l a r l y ,  in  Qgbebor v .  

Union I n s u r a n c e . 146 I r i k e f e  J .  was p re p a red  t o  a c c e p t  t h a t  

m is s ta te m e n ts  in  th e  p roposal  form and n o n - d is c lo s u r e  o f  

f a c t s  cou ld  v i t i a t e  th e  c o ver  note  issued i f  e s t a b l i s h e d .

The d e s i r e  t o  a c h ie v e  a f a i r  r e s u l t  led  th e  U.K . Law 

Commission t o  recommend t h a t  a p p l i c a t i o n  f o r  i n t e r i m  cover  

would be a r e l e v a n t  f a c t o r  in  c o n s id e r i n g  w hether  an 

in s u re d  has f a l l e n  s h o r t  o f  th e  s ta n d a rd  o f  a re as o n ab le

143 ( 1931 ) 31 S .R .  ( N . S . W . )  386 a t  p . 390.

144 [1 9 6 6 ]  1 A l l  N .L . R .  88 .

145 Quaere w hether  m i s r e p r e s e n t a t i o n s  in  th e  proposal  form  
were d i r e c t e d  a t  th e  cover  no te  o r  induced i t s  is s u e ,  which  
t h e  agen t  o f  th e  i n s u r e r  appears  t o  have g iv e n  w i t h o u t  
r e f e r e n c e  t o  th e  answers in -form •

146 [ 1 9 6 7 ]  3 A .L . R .  Comm. 166.
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man under th e  reformed du ty  a d o p t e d .147

R e g r e t t a b l y ,  however, s e c t i o n  1 ( 1 )  o f  th e  1988 Decree  

l i m i t i n g  i t s  re fo rm  p r o v is i o n s  t o  cases where proposal  

forms a r e  completed p r i o r  t o  c o v e r ,  p la c e s  a v a s t  m a j o r i t y  

o f  c o n t r a c t s  o u ts i d e  i t s  a m b i t .  I n  i n t e r i m  c o v e rs ,  

t h e r e f o r e ,  t h e  in s u re d  must d i s c l o s e  a l l  m a t e r i a l  f a c t s  

r e l e v a n t  t o  a p ru d en t  i n s u r e r  in  o b t a i n i n g  cover  u s u a l l y  

f o r  a maximum d u r a t i o n  o f  t h i r t y  days.

6 . 5 . 4  M i s r e p r e s e n t a t i o n  in  Proposal Forms

When proposal  forms a re  used, i t  f o l l o w s  from th e  new 

p r o v is i o n s  t h a t  a l l  o b l i g a t i o n  on th e  p roposer  is  

d is c h a rg e d  by t r u t h f u l l y  and c o r r e c t l y  answer ing  q u e s t io n s  

asked.  In  such cases i t  appears  t h e  de fence  o f  non

d i s c l o s u r e  would no lo n g e r  be a v a i l a b l e  e x c e p t ,  perhaps ,  

where g e n e ra l  q u e s t io n s  a re  asked.  The a v a i l a b l e  de fences  

would be m i s r e p r e s e n t a t i o n  and breach o f  w a r r a n ty  

c o n s t i t u t e d  by th e  ' b a s i s ’ c la u s e  where f a l s e  a n s w e r (s )  a re  

g iv e n .  In  v iew o f  s e c t i o n  2 ( 1 )  o f  th e  1988 Decree  

r e q u i r i n g  a l l  w a r r a n t i e s  t o  be m a t e r i a l ,  i t  i s  u n l i k e l y  

i n s u r e r s  would r e l y  h e a v i l y  on th e  ’ b a s i s ’ c la u s e  d e v ic e  in  

f u t u r e . 148 A c c o r d in g ly ,  m i s r e p r e s e n t a t i o n s  a re  l i k e l y  to  

assume new s i g n i f i c a n c e  hence th e  d e s i r a b i l i t y  o f  

c o n s id e r i n g  t h i s  t r a d i t i o n a l  c o n t r a c t  de fence  in  the  

c o n t e x t  o f  th e  p r o v is i o n s  o f  s e c t i o n  1 ( 1 ) .

B e fo re  p ro c e e d in g ,  i t  i s  im p o r ta n t  t o  note  t h a t  the

147 Law Com. 104,  p a ra .  4 . 5 1 , 4 . 5 2 .

148 See C hapter  5 p a ra s .  5 . 3 . 1  and 5 . 5 . 3 ,  su p ra .

306



combined e f f e c t  o f  s e c t i o n s  1 ( 1 )  and 1 ( 2 )  i s  t o  make 

in s u re d s  r e s p o n s ib le  f o r  m is s ta te m e n ts  a p p e a r in g  in  

a p p l i c a t i o n s  though recorded  by th e  i n s u r e r ’ s a g e n t . 149 

F u r th e r m o r e ,  i t  appears  s e c t i o n  1 ( 3 )  which ho lds  d i s c l o s u r e  

t o  th e  a g e n t  as d i s c l o s u r e  t o  th e  i n s u r e r  s e rv e s  no purpose  

where a p p l i c a t i o n s  a re  completed s in c e  a r e s i d u a l  du ty  to  

d i s c l o s e  i s  a b o l is h e d  under s e c t i o n  1 ( 1 ) .

A sad consequence o f  t h e  way i n s u r e r s  f rame q u e s t io n s  

asked in  a p p l i c a t i o n s  i s  t h e i r  p o t e n t i a l  t o  be 

m isunders tood  and m is le a d .  A p roposer  m ight  g e n u in e ly  

supp ly  an a c c u r a te  answer which t u r n s  o u t  f a l s e  v iewed from  

th e  sense in  which t h e  i n s u r e r  meant i t  and be p e n a l i s e d  

f o r  t h e  m is s ta te m e n t .  S c r u t to n  L . J .  once s a id  i t  i s  a 

g r e a t  p i t y  t h a t  in s u ra n c e  companies do n o t  make q u e s t io n s  

p l a i n e r . 150 In  Royal Exchange Assurance Co. v .  Chukwurah. 151 

th e  in s u re d  s u p p l ie d  a n e g a t iv e  answer t o  th e  q u e s t io n  

" W i l l  th e  motor  ca r  be d r i v e n  by any person who t o  your  

knowledge has h e ld  f o r  le s s  than  one y e a r  a f u l l  l i c e n c e ? " ,  

though d e s c r i b i n g  h i m s e l f  as a " l e a r n e r "  t o  an e a r l i e r  

q u e s t io n .  In  t r u t h ,  h is  l i c e n c e  was b a r e l y  a month o ld  a t  

th e  t im e  o f  c la im .  The Supreme C o u r t  found th e  answer a 

f a l s e  s ta te m e n t  though th e  High C o u r t  had upheld  th e  

i n s u r e d ’ s c o n t e n t i o n  t h a t  he understood th e  q u e s t io n  as 

r e f e r r i n g  t o  o t h e r  persons and i n a p p l i c a b l e  t o  him.

149 See C hapter  4 p a r a .  4 . 4 ,  s u p ra ,  f o r  a f u l l e r  
d i s c u s s io n .

150 G1icksman v .  L a n c a s h ire  and Gen. Ass. [1 9 2 5 ]  2 K .B .  
5 9 3 , 6 0 6 .  See g e n e r a l l y ,  C hapter  5 p a r a .  5 . 5 . 3 ,  s u p ra .

151 [1 9 7 6 ]  N .C .L . R .  191 .
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Aware o f  th e  a b i l i t y  o f  ambiguous q u e s t io n s  to  

m is le a d ,  th e  c o u r ts  p r o t e c t  in s u re d s  from th e  consequences  

o f  such a m b i g u i t i e s  when n e c e s s a ry .  The g u id in g  p r i n c i p l e  

was s t a t e d  by Lord Shaw in  Condogi ani  s v .  Guardi an

Assurance Co. t h a t  a c o n t r a c t  would s tand  i f  th e  answer was 

made on a f a i r  and re a s o n a b le  c o n s t r u c t i o n  o f  th e  

q u e s t i o n . 152

I t  i s  f u r t h e r  h e ld  t h a t  b e fo r e  a s ta te m e n t  i s  

e s t a b l i s h e d  as f a l s e  f o r  t h e  purposes o f  m i s r e p r e s e n t a t i o n ,  

i t  must be c o n s id e re d  as a whole and c o n s tru e d  a g a i n s t  th e  

background o f  o t h e r  i n f o r m a t i o n  which i n s u r e r s  happen t o  

have,  and th e  c i rc u m s ta n c e s  in  which i t  i s  made.153 

Perhaps ,  th e  r e s u l t  in  Chukwurah m ight  be d i f f e r e n t  i f  th e  

n e g a t iv e  answer was c o n s id e re d  in  l i g h t  o f  th e  e a r l i e r

answer t h a t  th e  in s u re d  was a l e a r n e r  d r i v e r .

A g a in ,  i t  i s  s u r p r i s i n g  th e  in s u re d  in  Chukwurah, 

above, was u n p ro te c te d  by th e  p r i n c i p l e  t h a t  an i n s u r e r

is s u in g  a p o l i c y  w i t h o u t  making i n q u i r i e s  d e s p i t e

in co m p le te  and u n s a t i s f a c t o r y  answers in  th e  proposal  may 

be deemed t o  have waived th e  r i g h t  t o  o b t a i n  f u l l  

d i s c l o s u r e  and c o r r e c t  a n s w e r s .154 Thus,  in  Adeyeye v .

152 [1 9 2 1 ]  2 A . C . 1 2 5 ,1 3 0 ;  t h i s  c o n s t r u c t i o n  i s  e n ac ted  in  
s . 23 In s u ra n c e  C o n t r a c ts  A ct  1984 ( A u s t r a l i a ) .

153 Anderson v .  P a c i f i c  F i r e  ( 1 8 6 9 )  21 L .T .  408;  S t  
M a rg a re ts  T r u s t s  L td .  v .  N a v i g a t o r s  and Genera l  I n s .  (1 9 4 9 )  
82 L I . L . R e p .  7 5 2 ,7 6 2 ;  The Dora [1 9 8 9 ]  1 L l o y d ’ s Rep. 6 9 , 8 9 .

154 T h is  i s  enac ted  in  s . 2 1 ( 3 )  In s u r a n c e AA ct  1984 
( A u s t r a l i a ) ;  M a c G i l l i v r a v  and P a r k i n g t o n , op. c i t . , p a ra .  
601; R ober ts  v .  Avon I n s .  [1 9 5 6 ]  2 L l o y d ’ s Rep. 240.
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L i b e r t y  Assurance C o . . 155 th e  in s u re d  l e f t  unanswered a

q u e s t io n  on whether  th e  v e h i c l e  proposed f o r  in s u ra n c e  was

on hi r e - p u r c h a s e . In  th e  ensuing  a c t i o n  f o r  in d e m n i ty ,  th e

i n s u r e r  sought t o  a v o id  th e  p o l i c y  f o r  n o n - d is c lo s u r e  o f

th e  f a c t  t h a t  th e  v e h i c l e  was o b ta in e d  on hi r e - p u r c h a s e . I t

was h e ld  t h a t  i s s u in g  a p o l i c y  in  s p i t e  o f  th e  in co m p le te

a p p l i c a t i o n  meant th e  i n s u r e r  d id  no t  re g a rd  t h e  f a c t  as

m a t e r i a l  and would be deemed t o  have waived i t s  r i g h t  to

i n s i s t  on f u l l  d i s c l o s u r e .  I n s u r e r s  must t h e r e f o r e  be

c a r e f u l  t o  i n s i s t  on f u l l  answers under t h e  new p r o v i s i o n s .

A f u r t h e r  problem a r i s e s  from th e  f a c t  t h a t  c e r t a i n

q u e s t io n s  seek t o  e x t r a c t  v a lu e  judgments and e x p e r t

o p in io n s  t o  which no more than  honest  b e l i e f s  can be g ive n

by most p ro p o s e rs .  T h is  i s  more common in  l i f e

a p p l i c a t i o n s  where q u e s t io n s  a re  asked about th e

a p p l i c a n t ’ s h e a l t h  and m edical  h i s t o r y .  In  Joel  v .  Law

Union and Crown I n s u r a n c e . F l e t c h e r  M oulton L . J .  remarked:

The commonest q u e s t io n s  i s ,  "Have you any 
d is e a s e ? " .  Not even th e  most s k i l l e d  d o c to r  a f t e r  
th e  most pro longed  s c i e n t i f i c  e x a m in a t io n  could  
answer such a q u e s t io n  w i t h  c e r t a i n t y ,  and a 
layman can o n ly  g iv e  h is  honest  o p in io n  o f  i t . 156

For t h i s  reason ,  i t  was h e ld  in  th e  case t h a t  i t  cou ld  not

have been th e  i n t e n t i o n  t o  w a r r a n t  answers t o  such

q u e s t io n s .  S i m i l a r l y ,  in  Akpata  v .  A f r i c a n  A l l i a n c e

I n s u r a n c e . 157 T a y l o r  C . J . ,  f o l l o w i n g  J o e l . h e ld  t h a t

155 U n re p o r te d ,  S u i t  No. HOD/15/81 o f  3 1 / 3 / 8 3 ,  noted and 
c r i t i c i s e d  by O s i p i t a n  in  ( 1 9 8 4 )  1&2 J . P . P . L .  121.  See s . 27 
In s u ra n c e  C o n t r a c ts  A ct  1984 ( A u s t r a l i a ) .

156 [1 9 0 8 ]  2 K.B. a t  p . 863 .

157 [1 9 6 7 ]  3 A .L . R .  Comm. 264.
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answers g iv e n  by th e  in s u re d  on h is  h e a l t h  were c o r r e c t  in  

l i g h t  o f  th e  in f o r m a t io n  possessed by him and h is  d o c to rs  

a t  th e  t im e  th e y  were s u p p l ie d  though i t  l a t e r  tu r n e d  ou t  

t h a t  t h e  in s u re d  was in  poor h e a l t h  a t  t h a t  t im e .

N o t in g  th e  danger ,  th e  Law Commission ( U . K . )

recommended ( a t  p a r a . 4 . 6 1 )  t h a t  an a p p l i c a n t  would have

d is c h a rg e d  h is  du ty  in  answering proposal  q u e s t io n s  i f  he 

does so t o  th e  be s t  o f  h i s  knowledge and b e l i e f  a f t e r  

making such e n q u i r i e s  as a re  r e a s o n a b le .  Under t h i s

s ta n d a rd  answers would be f a l s e  and a c t i o n a b l e

m i s r e p r e s e n t a t i o n s  i f  th e  in s u re d  a c te d  u n reasonab ly  in  

e n t e r t a i n i n g  th e  b e l i e f .  The recommendation i s  r e f l e c t e d  

in  p a r a .  1 ( e )  o f  th e  Genera l  S ta te m e n t  o f  In s u ra n c e  

P r a c t i c e  ( U . K . )  t h a t  i n s u r e r s ,  so f a r  as i s  p r a c t i c a b l e ,  

w i l l  a v o id  a s k ing  q u e s t io n s  which would r e q u i r e  e x p e r t  

knowledge beyond t h a t  which th e  proposer  c ou ld  re a s o n a b ly  

be expected  t o  possess o r  o b t a i n  o r  which would r e q u i r e  a 

v a lu e  judgment on h is  p a r t .  There  a r e ,  however, no 

e q u i v a l e n t s  o f  th e s e  p r o v i s i o n s  in  th e  1988 Decree .

F u r th e rm o re ,  the  w id th  o f  some q u e s t io n s  cou ld  mean a 

s l i p  in  f u r n i s h i n g  one p a r t i c u l a r  d e t a i l  re n d e rs  th e  answer  

f a l s e .  In  Idugboe ( s u p r a ) ,  i t  appears  naming j u s t  one 

i n s u r e r  in s te a d  o f  a l l  p re v io u s  in s u r e r s  amounted t o  a 

m is r e p r e s e n t a t i o n  v i t i a t i n g  th e  p o l i c y .  In  Lawal v .  

Amicable  I n s u r a n c e . 158 a q u e s t io n  in  a go ods- i  n - t r a n s i  t  

proposal  asked t h e  in s u re d  t o  g iv e  " D e t a i l s  o f  v e h i c l e s  to  

which th e  in su ra n c e  i s  t o  a p p l y ” , and c a r r y i n g  goods in  an

158 [ 1 9 8 2 ]  3 F . N . R .  2 83 .
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u n l i s t e d  v e h i c l e  amounted t o  a m i s r e p r e s e n t a t i o n  a l l o w i n g  

th e  i n s u r e r  t o  avo id  th e  c o n t r a c t  w i t h o u t  p r o o f  o f

m a t e r i a l i t y  in  th e  presence o f  a ' b a s i s ’ c la u s e .  I t  i s  

d i f f i c u l t  t o  see how a commercial  p rop oser  cou ld  l i s t  a l l  

th e  v e h i c l e s  in  which goods would be t r a n s p o r t e d ,  and any 

answer g iv e n  can be no more than  an o p in io n  u n a c t io n a b le  as 

a m i s r e p r e s e n t a t i o n  i f  h o n e s t ly  g i v e n .  C o u r ts  have t r i e d  

t o  p r o t e c t  in s u re d s  by p l a c i n g  l i m i t s  on th e  w id th  o f  

q u e s t io n s  a s k e d . 159 Thus, i t  was h e ld  in  Joel  ( s u p r a )  t h a t  

no re a s o n a b le  man would deem i t  m a t e r i a l  t o  t e l l  an i n s u r e r  

o f  a l l  th e  casual  headaches he has had in  h i s  l i f e ,  and 

t h a t  a q u e s t io n  ask ing  "what m edical  men have you 

c o n s u l te d ? "  d id  no t  r e q u i r e  th e  in s u re d  t o  g iv e  a l i s t  o f  

a l l  th e  d o c to rs  she had seen.

M oreover ,  i t  i s  h e ld  t h a t  i f  a s t a te m e n t  is

s u b s t a n t i a l l y  a c c u r a te  a t r i v i a l  m is s ta te m e n t  o r  an

om iss io n  o f  im m a te r ia l  d e t a i l s  does no t  re n d e r  i t  

i n a c c u r a t e . 160 In  F a n iy i  v .  N o r th e rn  Assurance C o .161 two 

persons named Tanimowo Bamosu ( t h i s  a b b r e v ia t e d  surname 

appears  in  th e  r e p o r t )  and K a fa ru  F a n iy i  who were p a r t n e r s  

in  business  in s u re d  a v e h i c l e  d e s c r i b in g  them selves  in  th e  

a p p l i c a t i o n  as Banimosu K afa ru  F a n i y i ,  i . e .  th e  surname o f  

one and th e  o t h e r  names o f  th e  p a r t n e r .  The i n s u r e r  sought

159 See C o n n e c t ic u t  Mutual L i f e  Co. v .  Moore (1 8 8 1 )  6 App. 
Cas. 644; Yorke v .  Y o r k s h i r e  I n s .  [ 1 9 1 8 ]  1 K .B . 662.

160 M o rr is o n  v .  Musprat  (1 8 2 7 )  4 Bing 60; Dawsons v .  Bonnin  
[ 1 9 2 2 ]  2 A.C . 413;  Brewtnal  1 v .  C o r n h i l l  I n s .  ( 1 9 3 1 )  40 
L I . L . R e p .  166.

161 [1 9 6 6 ]  L . L . R .  80 .  See a ls o  s . 2 2 ( 4 )  M . I . A .  1961.
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t o  r e p u d i a t e  on th e  ground o f  m is r e p r e s e n t a t i o n  o r  ' u n t r u e  

d i s c l o s u r e ’ . The le a r n e d  ju dge  was o f  th e  v iew t h a t  th e s e  

were t r i f l i n g  and im m a te r ia l  i n a c c u r a c i e s ,  and as th e  

i n s u r e r  never  d is p u te d  th e  i d e n t i t y  o f  th e  in s u re d  th e y  

c o u ld  n o t  succeed on th e  c la im .

I t  becomes more c o m p e l l in g  in  v iew o f  th e  s i l e n c e  o f  

t h e  new p r o v is i o n s  on t h e  s ta n d a rd  o f  answers r e q u i r e d  f o r  

c o u r t s  t o  a p p ly  th e  p r o t e c t i o n a r y  d e v ic e s  examined so t h a t  

in s u re d s  a re  no t  d e p r iv e d  o f  c la im s  on account  o f  p o t e n t i a l  

i n a c c u r a c ie s  in  answers s u p p l ie d  in  a l l  bona f i d e .

To r e c a p i t u l a t e  b r i e f l y ,  f o r  i n n o c e n t  

mi s r e p r e s e n t a t i  ons t o  be a c t i o n a b l e ,  th e y  must be o f  

e x i s t i n g  f a c t  and no t  de f u t u r o . nor o f  o p in i o n ,  i n t e n t i o n  

o r  b e l i e f ,  and must be m a t e r i a l .  We s t a r t  w i t h  t h e  

p r o p o s i t i o n  t h a t  f a l s e  answers g ive n  in  proposal  forms  

under th e  new law must meet th e s e  re q u ire m e n ts  as t h e r e  i s  

no reason t o  ho ld  o t h e r w i s e .  However, by us ing  th e  ' b a s i s ’ 

c la u s e  whereby th e  accuracy  o f  in f o r m a t i o n  s u p p l ie d  i s  

w a r r a n te d  and made a p r e c o n d i t i o n  o f  th e  v a l i d i t y  o f  th e  

p o l i c y ,  s ta te m e n ts  o f  i n t e n t i o n ,  o p in io n  o r  b e l i e f  may be 

a c t i o n a b l e  m i s r e p r e s e n t a t i o n s  i f  f a l s e ,  and m a t e r i a l i t y  

ceases t o  be a r e l e v a n t  f a c t o r  as i l l u s t r a t e d  in  C h a p te r  5 

p a r a . 5 . 3 . 1 ,  s u p r a .

Nowhere in  th e  1988 Decree i s  th e  use o f  th e  b a s is  

c la u s e  e x p r e s s ly  fo r b id d e n  which le a v e s  in s u r e r s  f r e e  t o  

employ th e  d e v ic e .  However,  i t  i s  s u b m it te d  t h a t  s in c e  i t s  

e f f e c t  i s  t o  c o n v e r t  r e p r e s e n t a t i o n s  i n t o  w a r r a n t i e s ,  such  

w a r r a n t i e s  must pass th e  tw in  t e s t s  o f  m a t e r i a l i t y  and

312



r e le v a n c e  p r e s c r ib e d  by s e c t i o n  2 ( 1 ) ,  t o  p r o v id e  a

d e f e n c e . 162 A c c o r d in g ly ,  where t h e  b a s is  c la u s e  i s  used 

m a t e r i a l i t y  becomes an e s s e n t i a l  f e a t u r e  o f  

m i s r e p r e s e n t a t i o n s  under th e  new law .  The is s ue  goes

f u r t h e r ,  however, as s e c t i o n  1 ( 1 )  i s  d r a f t e d  in  language  

s u c e p t i b l e  t o  two i n t e r p r e t a t i o n s  hav ing  im p o r ta n t  

consequences on th e  c la im  depending on which i s  a dopted .  

The s e c t i o n  in  r e q u i r i n g  an i n s u r e r  t o  draw up p ro p o s a ls  

"as t o  e l i c i t  a l l  such in f o r m a t io n  as t h e  i n s u r e r  c o n s id e rs  

m a t e r i a l  in  a c c e p t in g  t h e  a p p l i c a t i o n " ,  and d e c r e e in g  t h a t  

"any in f o r m a t i o n  not  s p e c i f i c a l l y  re q u e s te d  s h a l l  be deemed 

i m m a t e r i a l " ,  makes one t h i n g  c l e a r ;  t h a t  a l l  i n f o r m a t i o n  

o u t s i d e  th e  proposal  is  i m m a t e r i a l . What i s  le s s  c l e a r  i s  

whether  t h e r e  i s  a c o r res p o n d in g  i m p l i c a t i o n  t h a t  a l l  

q u e s t io n s  asked a re  ipso  f a c t o  m a t e r i a l  q u e s t io n s .  I f

t h e r e  i s ,  i t  f o l l o w s  t h a t  any f a l s e  s ta te m e n t  may w i t h o u t

more become a m a t e r i a l  m is r e p r e s e n t a t i o n  v i t i a t i n g  th e  

p o l i c y  s in c e  th e  m a t e r i a l i t y  o f  th e  q u e s t io n  i s  agreed by 

i t s  i n s e r t i o n .  I f  so, then  s a d ly  enough, what was h i t h e r t o  

accomplished by th e  b a s is  c la u s e 163 i s  r e in t r o d u c e d  w i t h o u t  

th e  n e c e s s i t y  o f  e x p r e s s ly  i n s e r t i n g  th e  c la u s e .  And, the  

1988 law would have done n o th in g  t o  a l t e r  th e  g e n e ra l  law 

as re g a rd s  m is r e p r e s e n t a t io n s  in  in s u ra n c e  under which  

w h i l e  th e  presumption i s  t h a t  m a t t e r s  d e a l t  w i t h  in  th e

162 See C hapter  5 p a ra .  5 . 5 . 3 ,  s u p ra ,  f o r  f u r t h e r  a n a l y s i s .

163 Thomson v .  Weems (1 8 8 4 )  9 App. Cas. 671.
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prop osa l  form a r e  m a t e r i a l , 164 t h e r e  i s  no c o r res p o n d i  ng 

presum pt ion  t h a t  m a t t e r s  no t  so d e a l t  w i t h  a r e  n o t . 165

6 . 5 . 5  Remedies f o r  Breach o f  Good F a i t h

The d e c is io n  o f  th e  E n g l is h  C o u r t  o f  Appeal in  Bangue 

F i n a n c i e r e  v .  Westgate  In s u ra n c e  C o .166 c o n c l u s i v e l y ,  ( a t  

l e a s t  f o r  th e  t im e  b e i n g ) ,  s e t t l e s  t h e  issue  t h a t  th e  o n ly  

remedy f o r  breach o f  th e  du ty  o f  good f a i t h  in  so f a r  as 

n o n - d i s c l o s u r e  i s  i n v o lv e d ,  i s  avo idance  o f  th e  c o n t r a c t  ab 

i n i t i o  by th e  i n j u r e d  p a r t y  and t h e  award o f  damages i s  

u n a v a i l a b l e . 167 T h is  i s  th e  remedy p r o v id e d  by th e  M a r in e  

In s u ra n c e  A c t , 168 and th e  d e c is io n  o n ly  e x ten ds  i t  t o  non

m ar ine  in s u ra n c e s .  The same consequence f o l l o w s  m a t e r i a l  

m i s r e p r e s e n t a t i o n s . Agoro J. s t a t i n g  th e  p o s i t i o n  in  non

m ar ine  cases h e ld  in  American I n t e r n a t i o n a l  In s u ra n c e  Co. 

v .  Pi ke thus :

The le g a l  p o s i t i o n ,  in  my v ie w ,  i s  t h a t  
w h e r e . . . a n  in su ra n c e  company e l e c t s  t o  a v o id  o r  
r e p u d i a t e  a p o l i c y  o f  in s u ra n c e ,  such avo idance

164 " . . . t h e  f a c t  t h a t  a q u e s t io n  o f  t h i s  s o r t  was put  
showed t h a t  th e  in s u ra n c e  company th o u g h t  i t  was 
m a t e r i a l . . . " :  per  V is c o u n t  Dunedin in  G1icksman ( s u p r a )  a t  
p p . 1 3 9 ,1 4 1 .  See a l s o ,  Chi t t y  on C o n t r a c t s . ( 2 5 th  e d . )  Vol.  
I I  p a r a .  3686.

165 C o l in v a u x ,  o p . c i t . . p a r a .  5 - 2 7 ,  c i t i n g  Schoolman v .  
Hal 1 [1 9 5 1 ]  1 L l o y d ’ s Rep. 139; M e r k in ,  ( 1976)  39 M .L .R .  a t  
4 7 9 , 4 8 0 .

166 [ 1 9 8 8 ]  2 L l o y d ’ s Rep. 513.

167 Steyn J .  in  th e  High C o u r t  h e ld  t h a t  where av o ida n ce  
would be an i n a p p r o p r i a t e  remedy f o r  an in s u re d  s u in g  f o r  
breach by th e  i n s u r e r ,  p o l i c y  reasons combined t o  compel him 
t o  award damages: Banaue Keyser U l lman v .  Skandia  I n s .  Co. 
[1 9 8 7 ]  1 L l o y d ’ s Rep. 69 ,  noted in  [ 1 9 8 6 ]  J . B . L .  4 39 .

168 s . 17 M . I . A .  1906 ( U . K . ) ;  s . 19 M . I . A .  1961 ( N i g e r i a ) .
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would have a r e t r o a c t i v e  e f f e c t  o f  n u l l i f y i n g  th e  
c o n t r a c t  ab i n i t i o . 169

N u l l i f i c a t i o n  ab i n i t i o  r e t u r n s  th e  p a r t i e s  as f a r  as 

p o s s ib le  t o  th e  p o s i t i o n  b e f o r e  c o n t r a c t  as though th e  

c o n t r a c t  was never  made. Thus,  in  th e  absence o f  f r a u d ,  

a l l  th e  in s u re d  i s  e n t i t l e d  t o  i s  a r e t u r n  o f  th e  premiums

pa id  w h i l e  th e  in s u r e r  is  d is c h a rg e d  from l i a b i l i t y  to

s e t t l e  any c la im  though th e  n o n - d is c lo s u r e  or  

m i s r e p r e s e n t a t i o n  i s  in n o c e n t .  The A u s t r a l i a n  Law 

Commission was o f  th e  v iew t h a t  t h i s  le g a l  p o s i t i o n  is

u n j u s t i f i e d .  An in su re d  m ight  be in  breach o f  th e  p r e f e r r e d  

duty  o f  d i s c l o s u r e  o f  th e  re a s o n a b le  in s u re d  y e t  th e  

r e s u l t i n g  p r e j u d i c e  t o  th e  i n s u r e r  would be much le s s  than  

th e  p o t e n t i a l  damage to  th e  in s u re d  in  a l l o w i n g  th e  i n s u r e r  

a vo id  and pay n o th in g  on th e  lo s s .  In  th e  words o f  th e  

Commi s s i  o n :

I t  i s  q u i t e  p l a i n l y  c o n t r a r y  t o  th e  t r u e  
p r i n c i p l e  o f  u b er r im a  f i d e s  t o  impose on th e
in s u re d  a burden which f a r  exceeds th e  harm which  
he has done. The i n s u r e r  should  no t  be e n t i t l e d  
t o  any re d re s s  which exceeds th e  lo ss  which i t  
has s u f f e r e d . 170

T h is  b e l i e f  led  th e  Commission t o  recommend a system  

o f  damages whereby c la im s  a r e  reduced by th e  lo ss  s u f f e r e d  

by th e  i n s u r e r .  I f  th e  i n s u r e r  would no t  have accepted  th e  

r i s k  on any terms had i t  been aware o f  concea led  f a c t s ,  no 

sum i s  p a y a b le .  Where th e  i n s u r e r  would have demanded a

169 [1 9 7 8 ]  N . C .L . R .  403 a t  p p . 4 1 5 - 4 1 6 .  There  i s  no 
e q u i v a l e n t  o f  th e  U.K. M i s r e p r e s e n t a t i o n  Act  o f  1967 in  
N i g e r i a ,  and as t o  w hether  t h i s  s t a t u t e  a l t e r s  t h e  remedy 
a v a i l a b l e  on m is r e p r e s e n t a t i o n s  see f o o t n o t e  21 ,  above.

170 A u s t r a l i a n  Law Reform Commission, R ep o r t  No. 20, p a ra .  
194.
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h i g h e r  premium, damages a re  awarded by r e f e r e n c e  t o  th e  

d i f f e r e n c e  between th e  premium p a id  and a n o t i o n a l  premium 

th e  i n s u r e r  would have c harged .  Where th e  i n s u r e r  would  

have s t i p u l a t e d  d i f f e r e n t  te rm s ,  damages a r e  awarded by 

r e f e r e n c e  t o  th e  lo ss  between i t s  l i a b i l i t i e s  under th e  

a c t u a l  and n o t i o n a l  c o n t r a c t s . 171

The N i g e r i a n  Commission was s i m i l a r l y  o f  th e  o p in io n  

t h a t  t h e  " a l l  o r  n o th in g "  approach o f  th e  common law was 

u n a c c e p ta b le  and recommended t h a t  th e  amount r e c o v e r a b le  by 

th e  in s u re d  in  th e  e v e n t  o f  n o n - d is c lo s u r e  o r  

m i s r e p r e s e n t a t i o n  should be reduced p r o p o r t i o n a t e ! y  by th e  

s e r io u s n e s s  o f  t h e  b r e a c h . 172

I t  may be d i f f i c u l t  in  p r a c t i c e  t o  e s t a b l i s h  w i t h  any 

degree  o f  c e r t a i n t y  what an i n s u r e r  would have done had i t  

known o f  concea led  f a c t s  w i t h  h i n d s i g h t .  In  p r a c t i c e ,  th e  

c o u r ts  m igh t  be l e f t  w i t h  no o p t i o n  bu t  t o  a c c e p t  as t r u e  

what th e  i n s u r e r  in v o lv e d  c la im s  i t  would have done,  

th e r e b y  le a v in g  open room f o r  m a n ip u la t io n  p r e j u d i c i a l  to  

th e  in s u r e d .  The s o l u t i o n  t o  t h i s  problem m ight  be to  

a d j u s t  r i g h t s  a c c o rd in g  t o  what p ru d e n t  in s u r e r s  would do 

but t h i s  i s  not  e n t i r e l y  f r e e  from i t s  own prob lems. As

171 I b i d . a t  p a r a .  192 & 194; enacted  in  s s .2 8  & 29 o f  th e  
In s u ra n c e  C o n t r a c ts  Act  1984 f o r  n o n - d is c lo s u r e  and 
m i s r e p r e s e n t a t i o n . N o t ic e  t h a t  s . 31 empowers th e  c o u r t  to  
a l lo w  an in s u re d  re c o v e r  th e  whole o r  an e q u i t a b l e  sum o f  
th e  c la im  in  cases o f  f r a u d u l e n t  n o n - d is c lo s u r e  and 
m is r e p r e s e n t a t i o n  where th e  i n s u r e r  is  no t  th e r e b y  
p r e ju d ic e d  or  th e  p r e j u d i c e  r e s u l t i n g  i s  m in im a l .

172 Law Reform J o u r n a l ,  o p . c i t . . p . 180.  The Commission 
o f f e r e d  no gu idance as t o  how th e  c a l c u l a t i o n s  would be 
made. I t  may be t h a t  i t  fa v o u r e d  a broad j u d i c i a l  d i s c r e t i o n  
in  t h i s  r e g a rd .
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P a r k e r  L . J .  observed in  a r e l a t e d  c o n t e x t ,  t h i s  would;

. . . i n v o l v e  t h e  C o u r t  in  th e  t a s k ,  perhaps years  
a f t e r  t h e  e v e n t ,  o f  endeavour in g  t o  a s c e r t a i n  
what a p ru d en t  u n d e r w r i t e r  would have done, f i r s t  
in  th e  l i g h t  o f  th e  c i rc u m s ta n c e s  a c t u a l l y  
d i s c l o s e d  by th e  a s su re d ,  and s e c o n d ly ,  on th e  
h y p o th e s is  t h a t ,  in  a d d i t i o n  t o  those  
c i rc u m s ta n c e s ,  th e  u n d is c lo s e d  c i rc u m s ta n c e s  had 
been d i s c l o s e d .  Such a t a s k  i s  on i t s  fa c e  
i m p r a c t i  c a l  . 173

F u r th e rm o re ,  a system o f  p r o p o r t i o n a l  r e d u c t io n  o f  

c la im s  o r  damages o v e r lo o k s  th e  j u s t i f i c a t i o n  f o r  a d u ty  o f  

d i s c l o s u r e  in  th e  f i r s t  p l a c e ,  which i s  t o  pu t  th e  i n s u r e r  

in  a p ro p e r  p o s i t i o n  t o  e v a l u a t e  th e  r i s k  b e fo r e  d e c id in g  

what s te p s  t o  ta k e  t o  s a fe g u a rd  i t s  p o s i t i o n .  T h is  reason ,  

coupled w i t h  th e  f a c t  t h a t  a broad j u d i c i a l  d i s c r e t i o n  to  

reduce c la im s  would in t r o d u c e  unnecessary  u n c e r t a i n t i e s  

i n t o  th e  law, le d  th e  ( U . K . )  Commission t o  r e j e c t  both  

n o t io n s  and th e  p r o p o r t i o n a l t y  p r i n c i p l e  fa v o u re d  by th e  

E .E .C .  d i r e c t i v e  which e s s e n t i a l l y  focused on where th e  

e f f e c t  o f  n o n - d is c lo s u r e  leads  th e  i n s u r e r  t o  in c r e a s e  

premiums o n l y . 174

When th e  1988 re fo rm  Decree came t o  be passed, th e  

recommended p r o p o r t i o n a l  r e d u c t io n  in  c la im s  was not  

enacted  in  r e l a t i o n  t o  th e  d i s c l o s u r e  p r o v i s i o n s  though  

something s i m i l a r  was e n ac ted  in  r e l a t i o n  t o  breach o f  

w a r r a n t i e s  and c o n d i t i o n s  under s e c t i o n  2 ( 3 ) .

Arguments a g a i n s t  a p r i n c i p l e  o f  p r o p o r t i o n a l

173 C . T . I . v .  Oceanus Mutual [1 9 8 4 ]  1 L l o y d ’ s Rep. 476 a t  
p . 510.  T h is  argument was accepted  by Stephenson L . J . ,  a t  
p . 526.

174 Law Com. 104,  p a ra s .  4 . 4 - 4 . 1 1 .
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r e d u c t io n s  in  c la im s  may no t  be as c o m p e l l in g  in  th e  

N i g e r i a n  c o n t e x t  as th e y  seem a t  f i r s t  s i g h t  in  v iew o f  th e  

new p r o v i s i o n s  under which n o n - d is c lo s u r e  s t r i c t l y  speak ing  

ceases t o  be a r e l e v a n t  de fence  a t  l e a s t  where proposal  

forms a r e  com ple ted .  I n  such cases ,  th e  p o s s ib le  breach o f  

d u ty  would be on account  o f  m i s r e p r e s e n t a t i o n s .  Given th e  

t r e n d  o f  th e  law t o  d i s t i n g u i s h  g e n u in e ly  in n o c e n t  

m i s r e p r e s e n t a t i o n s  from th e  o t h e r s ,  and co n f i rm e d  by th e  

d i s c r e t i o n  c o n fe r r e d  on c o u r ts  under s e c t i o n  2 ( 2 )  o f  th e  

1967 M i s r e p r e s e n t a t i o n  Act  ( U . K . )  t o  g r a n t  damages in  l i e u  

o f  r e s c i s s i o n ,  t h e r e  i s  no a p p a re n t  reason why t h i s  

tendency t o  g r a n t  damages in s t e a d  o f  avo idan ce  should  not  

be adopted in  N i g e r i a  under t h e  new reg im e.

6 .6  C onc lu s ion

There  i s  a c e r t a i n  i n e v i t a b i l i t y  in  th e  c o n c lu s io n  

t h a t  t h e  new p r o v is i o n s  may have done l i t t l e  in  p r a c t i c e  to  

d i s p l a c e  o r  a l t e r  th e  common law. The l i m i t a t i o n  t o  cases  

where proposal  forms a re  used means in s u r e r s  a re  b e t t e r  o f f  

not  i n s i s t i n g  on th e  c o m p le t io n  o f  a p p l i c a t i o n s , w h i c h  th e y  

may w e l l  do, in  which case common law p r i n c i p l e s  c o n t in u e  

t o  a p p ly .

C o n s e q u e n t ly ,  a d m i n i s t r a t i v e  c o n t r o l  by th e  D i r e c t o r  

o f  In s u ra n c e  becomes im p o r t a n t .  The D i r e c t o r  cou ld  i n s i s t  

on th e  use o f  proposal  forms a t  l e a s t  in  consumer 

c o n t r a c t s ,  and would need t o  c o n t r o l  th e  use o f  g e n e ra l  

q u e s t io n s  and th e  f ra m in g  o f  s p e c i f i c  ones so t h a t  a 

r e s i d u a l  du ty  t o  d i s c l o s e  m a t e r i a l  f a c t s  i s  not
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r e i  n t r o d u c e d .

The e x c l u s io n  o f  renewed c o n t r a c t s  and cover  no tes  

r e s u l t s  in  a m a j o r i t y  o f  c o n t r a c t s  be ing  governed by th e  

common law, and i t  would appear  t h a t  th e  new p r o v is i o n s  

d e m onstra te  a la c k  o f  u n d e rs ta n d in g  o f  t h e  w id th  and scope  

o f  th e  du ty  o f  d i s c l o s u r e .

One may conclude by a d o p t in g  t h e  v iew t h a t  " w h i le  

a c c e p t in g  t h a t  t h e r e  is  need f o r  a d i s c l o s u r e  r e q u ire m e n t  

in  c e r t a i n  e x c e p t i o n a l  cases ,  i t  i s  s u b m it te d  t h a t  a t  i t s  

h i g h e s t  th e  t e s t  used shou ld  be t h a t  o f  th e  ' r e a s o n a b le  

i n s u r e d ’ a long  w i th  a c l e a r  presum ption  o f  non-  

m a t e r i a l i t y " . 175 I t  should be added t h a t  in  a c o u n t ry  w i t h  

a s i g n i f i c a n t  p r o p o r t i o n  o f  i l l i t e r a t e s ,  th e  t e s t  must be 

f l e x i b l e  enough t o  accomodate th e  p e c u l i a r  c i rc u m s ta n c e s  o f  

th e  in s u re d  w i t h o u t  in c l u d i n g  i d i o s y n c r a t i c  conduct .

175 M e r k i n ,  ( 19 7 6 )  39 M . L . R .  479 a t  p . 4 8 0 .
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CHAPTER 7

JUDICIAL CONTROL AND CONSTRUCTION OF INSURANCE CONTRACTS

7 .1  I n t r o d u c t i  on

L e g i s l a t i v e  i n t e r f e r e n c e  w i t h  in s u ra n c e  c o n t r a c t s  i s  

r e l a t i v e l y  r e c e n t  in  N i g e r i a .  Most o f  th e  p r i n c i p l e s  o f  

in s u ra n c e  c o n t r a c t  law have been e s t a b l i s h e d  by th e  c o u r ts  

in  case s ,  th e  N i g e r i a n  cases being s p e c i f i c  a p p l i c a t i o n s  o f  

th e  common law o f  in s u ra n c e  developed in  th e  E n g l is h  

c o u r t s .  The c o u r ts  in  N i g e r i a  have, t h e r e f o r e ,  had a 

profound i n f l u e n c e  on th e  development o f  in s u ra n c e  law, and 

t h i s  work would be in co m p le te  w i t h o u t  an e x a m in a t io n  o f  

t h i s  i n f l u e n c e .

The r e a d e r  so f a r  may have formed t h e  im press ion  t h a t  

j u d i c i a l  i n f l u e n c e  has been e x e r t e d  more in  f a v o u r  o f  

i n s u r e r s  th e r e b y  n e c e s s i t a t i n g  l e g i s l a t i v e  i n t e r v e n t i o n  t o  

re d r e s s  th e  imbalance in  f a v o u r  o f  in s u re d s .  The im press ion  

i s  no t  e n t i r e l y  a c c u r a t e .  Judges have over  th e  y ears  

a p p l i e d  p r i n c i p l e s  des igned to  c o n t r o l  th e  a b i l i t y  o f  

i n s u r e r s  to  deny payment. The c o n t r o l  i s  aimed a t  

c o n f e r r i n g  a measure o f  p r o t e c t i o n  on in s u re d s  by s e c u r in g  

th e  r e a l i s a t i o n  o f  th e  p r im a ry  aim o f  in s u r i n g  which is  to  

o b t a i n  an in de m n ity  to  th e  f u l l  e x t e n t  in  th e  e v e n t  o f  a 

lo s s .  The methods employed by th e  c o u r ts  w i l l  be c o n s id e re d  

in  t h i s  C h a p te r .
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7 .2  In s u ra n c e  as a C o n t r a c t  o f  In d e m n i ty

I t  i s  e v i d e n t  from th e  d e s c r i p t i o n  o f  th e  n a tu r e  o f  a

c o n t r a c t  o f  in su ra n c e  g ive n  in  C h a p te r  2 p a r a .  2 . 2 ,  s u p ra ,

t h a t  t h e  p r im a ry  l i a b i l i t y  u n d e r ta k e n  by th e  i n s u r e r  i s  th e

payment o f  a sum o f  money o r  i t s  e q u i v a l e n t  t o  compensate

f o r  in s u re d  lo s s .  T h is  i s  g e n e r a l l y  expressed by s a y in g

t h a t  in s u ra n c e  i s  a c o n t r a c t  o f  in d e m n i ty .  Thus,  in  O.io v .

N i g e r i a  R e l ia n c e  In s u ra n c e  C o . . A f o n ja  J . ,  observed t h a t :

I t  i s  a fundamental p r i n c i p l e  o f  in s u ra n c e  law 
t h a t  a l l  insurance  p o l i c i e s  e x c e p t  thos e  o f  l i f e  
and persona l  a c c i d e n t s  a r e  c o n t r a c t s  o f  
in d e m n i ty .  Th is  means t h a t  in  th e  e v e n t  o f  a loss  
a r i s i n g  from an in s u re d  p e r i l ,  th e  in s u re d  must  
be p lac e d  in  th e  same p o s i t i o n  t h a t  he occupied  
im m e d ia te ly  b e fo re  t h e  happening o f  th e  e v e n t  
in s u re d  a g a in s t  by be ing  re im bursed t o  th e  tune  
o f  h is  a c tu a l  f i n a n c i a l  lo s s .  . . . W h e r e  th e  
in s u re d  has d isc h a rg e d  h i s  du ty  o f  e s t a b l i s h i n g  
h is  c l a i m ,  and has shown t h a t  th e  lo s s  o r  damage 
was caused by an in s u re d  p e r i l ,  t h e  i n s u r e r  must  
then  d is c h a rg e  h is  o b l i g a t i o n s  under th e  c o n t r a c t  
by in d e m n i fy in g  th e  in s u re d  in  f u l l ,  s u b j e c t  t o  
th e  adequacy o f  th e  sum i n s u r e d . 1

A number o f  im p o r ta n t  p o i n t s  f lo w  from t h i s  s ta te m e n t  o f

1 aw.

Foremost is  t h a t  th e  in s u re d  cannot  r e c o v e r  more than  

th e  a c t u a l  v a lu e  o f  h is  lo ss  and th e  maximum sum in s u r e d .  

S u b je c t  t o  t h i s ,  th e  c o u r ts  i n s i s t  on a f u l l  in d e m n i ty .  

The second a re  the  p r i n c i p l e s  o r  bases o f  c a l c u l a t i n g  th e  

in d e m n i ty  t o  which he i s  e n t i t l e d  o r  th e  measurement o f  

1 o s s .

The ge ne ra l  p r i n c i p l e s  adopted in  c a l c u l a t i n g  an

1 [1 9 8 3 ]  2 F .N .R .  313 a t  318.  I t  i s  argued t h a t  c e r t a i n
l i f e  and persona l  a c c i d e n t  in s u ra n c e  hav ing  in d e m n i ty  
e lem en ts  in  them a r e ,  t o  t h a t  e x t e n t ,  c o n t r a c t s  o f  
in d e m n i ty ;  see K im bal l  and D a v ie s ,  “The E x te n s io n  o f  
In s u ra n c e  S u b ro g a t io n " ,  (1 9 6 2 )  60 M ich .  L .R .  841.
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i n s u r e d ’ s loss  a re  sometimes q u a l i f i e d  by e xpress  

agreem ent .  One im p o r ta n t  q u a l i f i c a t i o n  i s  in  r e s p e c t  o f  

v a lu e d  p o l i c i e s  whereby th e  v a lu e  o f  p r o p e r t y  in s u re d  i s  

agreed in  th e  p o l i c y  and, in  th e  absence o f  f r a u d ,  th e  

agreed v a lu e  i s  c o n c lu s iv e  o f  th e  v a lu e  o f  th e  p r o p e r t y .  

Under a v a lu e d  p o l i c y ,  th e  in s u re d  re c o v e rs  th e  agreed  

v a lu e  in  th e  e v e n t  o f  a t o t a l  lo ss  even though h i s  a c t u a l  

lo ss  may exceed t h i s  sum, o r  a p r o p o r t i o n  o f  th e  s t a t e d  

v a lu e  in  th e  e v e n t  o f  a p a r t i a l  lo s s .  Valued p o l i c i e s  a r e  

more common in  marine  in su ra n c e  and a re  r a r e l y  employed  

o u t s i d e  t h i s  f i e l d . 2

O u ts id e  marine in s u ra n c e ,  i t  i s  more common t o  have a 

maximum sum in su re d  per  loss  above which th e  in s u re d  cannot  

r e c o v e r  even though h i s  a c t u a l  lo ss  exceeds t h a t  sum. 

Whether a p o l i c y  i s  v a lue d  o r  one s t i p u l a t i n g  a sum in s u re d  

as th e  maximum amount r e c o v e r a b le  in  th e  e v e n t  o f  a lo s s ,  

i s  a q u e s t io n  o f  c o n s t r u c t i o n  depending on th e  i n t e n t i o n  o f  

th e  p a r t i e s .  Thus, th e  f a c t  t h a t  a v a lu e  i s  p la c e d  on t h e  

p r o p e r t y  in  th e  p o l i c y ,  as i s  n e a r l y  a lways th e  case ,  i s  

not  c o n c lu s iv e  p ro o f  o f  th e  sum t o  which th e  in s u re d  i s  

e n t i t l e d  nor t h a t  th e  p o l i c y  i s  a v a lu e d  one. In  Akunne v .  

Arrowhead In s u ra n c e  C o . . 3 th e  in s u re d  sought a d e c l a r a t i o n  

t h a t  t h e  v a lu e  p laced  on h is  v e h i c l e  in  th e  p o l i c y  was th e  

amount t o  which he was e n t i t l e d  f o r  h is  lo s s .  The ju d g e ,  

f i n d i n g  t h a t  th e  sum s t a t e d  in  th e  p o l i c y  re p r e s e n te d  th e

2 See G r e a t  N i g e r i a  In s ,  v .  Ladgroups L td .  [1 9 8 6 ]  4 
N .W .L .R .  p . 72; s . 29 M ar ine  In s u ra n c e  A ct  1961.

3 [1 9 7 5 ]  7 C . C . H . C . J .  1039.
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maximum sum in s u re d ,  h e ld  t h a t  under an in d e m n ity  p o l i c y  

t h e  in s u re d  cou ld  not  r e c o v e r  more than  th e  t o t a l  amount o f  

h i s  lo s s .  And, t h a t  " I t  i s  th e  duty  o f  th e  in s u re d  t o  prove  

h i s  l o s s . . . T h e  v a lu e  p lac e d  on th e  motor  v e h i c l e  a t  th e  

commencement o f  th e  p o l i c y ,  t h a t  i s ,  b e fo r e  t h e  lo ss  cannot  

be p r o o f  o f  th e  subsequent l o s s . "

Where th e  v a lu e  s t a t e d  in  th e  p o l i c y  i s  in te n d e d  to  

f i x  th e  maximum amount r e c o v e r a b le  per  lo s s ,  th e  amount to  

which th e  in s u re d  i s  e n t i t l e d  in  th e  e v e n t  o f  a lo ss  would  

depend on th e  ty p e  o f  lo ss  i n v o lv e d .  In  p r o p e r t y  

in s u ra n c e ,  where t h e r e  i s  a t o t a l  lo ss  o r  com plete  

d e s t r u c t i o n ,  th e  amount p a y a b le  i s  th e  m arket  v a lu e  o f  th e  

p r o p e r t y  a t  th e  t im e  and p la c e  o f  lo s s .  Where t h e r e  i s  a 

p a r t i a l  lo ss  or  damage t o  p r o p e r t y ,  th e  measure o f  

in d e m n i ty  i s  th e  d i f f e r e n c e  between th e  v a lu e  o f  th e  

damaged p r o p e r t y  b e fo r e  and a f t e r  th e  l o s s , 4 o r  th e  c o s t  o f  

r e p a i r i n g  th e  damage. The measurement, in  e i t h e r  case ,  i s  

f r e q u e n t l y  made s u b j e c t  t o  a p r o v i s i o n  f o r  excess in  th e  

p o l i c y  by which th e  in s u re d  i s  made t o  bear  a c e r t a i n  

amount o r  p r o p o r t i o n  o f  h i s  lo s s .

The bases on which th e  i n s u r e d ’ s lo ss  i s  c a l c u l a t e d  

a re  in te n d e d  t o  ensure  t h a t  he i s  f u l l y  compensated o n ly ,  

and no t  t o  e n a b le  him p r o f i t  from h is  lo s s .  The c o u r ts  have 

upheld t h i s  p r i n c i p l e  c o n s i s t e n t l y .  In  Kayode v .  Royal  

Exchange A s s u ra n c e . 5 th e  Supreme C our t  re v e rs e d  th e  d e c is io n

4 M a c G i l l i v r a y  and P a r k in g to n  on In s u ra n c e  Law. ( 8 t h  e d . ) 
p a ra .  1563.

5 [ 1 9 5 5 - 5 6 ]  W .R .N .L .R .  154; [1 9 5 8 ]  W .R .N .L .R .  56 ( S . C . ) .
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o f  th e  lower  c o u r t  which awarded th e  p r e - a c c i d e n t  v a lu e  o f  

a damaged v e h i c l e  t r e a t i n g  i t  as a t o t a l  lo ss  though  

e v id e n c e  showed i t  was o n ly  p a r t i a l l y  damaged and th e  

i n s u r e r  had e l e c t e d  t o  r e p a i r  as i t  was e n t i l t l e d  t o .  In  

Okpalaugo v .  Commerce Assurance L t d . . 6 a c la im  by th e  

in s u re d  f o r  e i t h e r  th e  c o s t  o f  r e p l a c i n g  h i s  in s u re d  

v e h i c l e ,  o r  i t s  m arket  v a lu e  b e fo r e  th e  a c c i d e n t  was 

r e j e c t e d  by th e  t r i a l  judge  because th e  v e h i c l e  was found  

t o  be damaged and not  c o m p le te ly  l o s t .  I t  was f u r t h e r  h e ld  

t h a t ,  in  any e v e n t ,  th e  in s u re d  could  no t  re c o v e r  th e  whole  

o f  e i t h e r  o f  th e  amount c la im e d  s in c e  th e y  exceeded the  

maximum sum in s u re d .

In  Omotosho v. Gateway In s u ra n c e  C o . , 7 Savage J . ,  

r e j e c t e d  a c la im  f o r  th e  sum in s u re d  in  a motor p o l i c y  

f i n d i n g  t h a t  th e  loss  s u f f e r e d  was p a r t i a l .  I t  was f u r t h e r  

h e ld  t h a t  even i f  th e  in s u re d  had s u f f e r e d  a t o t a l  lo s s ,  he 

was no t  a u t o m a t i c a l l y  e n t i t l e d  t o  th e  sum in s u re d  because  

th e  p r e - a c c i d e n t  v a lu e  t o  which he would be e n t i t l e d  in  

such a case may be le s s  than th e  sum in s u r e d .  The 

c o n c lu s io n  i s  l o g i c a l  f o r  ( a )  th e  v e h i c l e  m ight  have been 

ov e r  in s u r e d ,  and (b )  th e  m arket  v a lu e  o f  th e  v e h i c l e  may 

have f a l l e n  o r  th e  v e h i c l e  d e p r e c ia t e d  in  v a lu e  due to  wear  

and t e a r  s in c e  th e  in s u ra n c e  was o b ta i n e d .

Most c la im s  a r i s i n g  in  N i g e r i a  i n v o lv e  p a r t i a l  losses  

f r e q u e n t l y  d e s c r ib e d  as damage t o  in s u re d  p r o p e r t y .  I t  

appears  from th e  cases t h a t  th e  c o u r t s  a re  p re p a red  to

6 [1 9 7 6 ]  N . C .L . R .  273.

7 2 L .R .N .  293.
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t r e a t  th e  amount o f  th e  i n s u r e d ’ s lo ss  as th e  c o s t  o f  

r e p a i r i n g  th e  damage so as t o  pu t  t h e  p r o p e r t y  in  i t s  p r e 

a c c i d e n t  c o n d i t i o n .  Thus in  Omotosho v .  Gateway I n s u r a n c e , 

( s u p r a )  i t  was h e ld  t h a t :

Where t h e r e  i s  an a c c i d e n t a l  damage t o  an in s u re d  
v e h i c l e ,  th e  i n s u r e r  in d e m n i f ie s  th e  in s u re d  by 
pay ing  f o r  th e  c o s t  o f  r e p a i r i n g  th e  damaged 
v e h i c l e ,  where o f  c o u rs e ,  th e  damage i s  n o t  a 
t o t a l  l o s s . 8

The le a r n e d  a u th o rs  o f  M a c G i l l i v r a y  and P a r k in g to n  on 

In s u ra n c e  Law ( 8 t h  e d . )  subm it  t h a t  i t  i s  no t  an i n v a r i a b l e  

r u l e  t h a t  th e  in s u re d  is  a lways e n t i t l e d  t o  th e  c o s t  o f  

r e p a i r .  They concede, however, t h a t  c o u r ts  le a n  in  fa v o u r  

o f  t h i s  v a lu e  f o r  th e  reason t h a t  th e  in s u re d  w i l l  r e c e i v e  

a g r e a t e r  sum under i t  than  i f  th e  measurement proceeded on 

th e  a l t e r n a t i v e  b a s is  o f  th e  d i f f e r e n c e  in  th e  m arke t  v a lu e  

o f  th e  p r o p e r t y  b e fo r e  and a f t e r  lo s s .  R e ly in g  on Leppard  

v.  Excess In s u ra n c e  C o . . 9 th e  a u th o rs  contend t h a t  th e  c o s t  

o f  r e p a i r s  may no t  be r e p r e s e n t a t i v e  o f  th e  a c t u a l  lo ss  i f  

t h e r e  is  no i n t e n t i o n  to  r e p a i r . 10

In  a l l  th e  cases coming b e fo r e  th e  c o u r ts  in  N i g e r i a ,  

th e  in s u re d  has shown an i n t e n t i o n  t o  r e p a i r ,  and, as w i l l  

be seen below, most a c t i o n s  a re  commenced upon th e  

i n s u r e r ’ s f a i l u r e  t o  r e p a i r  a f t e r  e x e r c i s i n g  i t s  o p t i o n  t o  

r e p a i r .  The t r u e  loss  in  such cases would t h e r e f o r e  be th e

8 2 L .R .N .  293 a t  295.  See a ls o  A1 a k i , i a  v .  Mercury  Ass.  
[ 1 9 7 5 ]  9 C . C . H . C . J .  1301; Okpalaugo v .  Commerce Ass. [1 9 7 6 ]  
N .C . L . R .  273; B a b a lo la  v .  Harmony I n s .  [ 1 9 8 2 ]  1 O . Y . S . H . C .  
1 .
9 [1 9 7 9 ]  2 L l o y d ’ s Rep. 91.

10 M a c G i l l i v r a y  and P a r k i n g t o n . o p . c i t . . p a r a s . 1 5 6 6 , 1 5 6 7 .
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amount r e q u i r e d  t o  r e i n s t a t e  th e  c a r  t o  i t s  p r e - a c c i d e n t

c o n d i t i o n .  Thus, in  O.io v .  N i g e r i a  R e l i a n c e , t h e  f u l l  c o s t

o f  r e p a i r s  c la im ed  by th e  in su re d  t o  have been expended in

r e p a i r i n g  h i s  damaged v e h i c l e  was awarded in  t h e  absence o f

“e v id e n c e  t h a t  th e  r e p a i r s  c a r r i e d  o u t  on th e  v e h i c l e  d id

e x ten d  beyond th e  amount r e q u i r e d  t o  b r in g  th e  v e h i c l e  t o

what i t  was b e fo r e  th e  a c c i d e n t " , 11 as th e  ju dge  ob served .

D i f f i c u l t i e s  may a r i s e  where th e  c o s t  o f  r e p a i r s  i s

g r e a t e r  than  th e  v a lu e  o f  th e  p r o p e r t y  b e fo r e  th e  lo ss  o r

even a f t e r  i t  i s  r e p a i r e d .  In  such a case ,  th e  i n s u r e r

would wish t o  pay th e  lower  sum. I t  has been observed t h a t :

I t  i s  no t  uncommon, however, where th e  damaged 
v e h i c l e  could  s t i l l  be r e p a i r e d  bu t  because th e  
e s t im a te d  h igh c o s t  o f  th e  r e p a i r s  m ight  exceed  
th e  m arket  v a lu e  o f  th e  c a r  a f t e r  i t  had been
r e p a i r e d ,  f o r  th e  i n s u r e r  t o  d e c id e  t o  t r e a t  th e
case as a t o t a l  loss  and pay f o r  th e  m arket  v a lu e  
a t  th e  t im e  o f  th e  a c c i d e n t . 12

I t  appears  t h a t  b e fo re  t h e  i n s u r e r  can e l e c t  as

d e s c r ib e d  above, i t  must have a r i g h t  to  do so under th e

p o l i c y .  W i th o u t  an express  r i g h t ,  i t  i s  s u b m it te d  t h a t  

economic c o n s id e r a t io n s  per se a r e  i n s u f f i c i e n t  t o  p e r m i t  

th e  i n s u r e r  t o  t r e a t  th e  c la im  as a t o t a l  lo ss  and pay th e  

lower  sum r e p r e s e n t in g  th e  m arket  v a lu e  b e fo r e  damage. The 

c o u r t  w i l l  a l lo w  th e  f u l l  c o s t  o f  r e p a i  r  i f  ( a )  th e  in s u re d  

g e n u in e ly  in te n d s  to  r e p a i r  and (b )  such a course  i s  no t

11 [1 9 8 3 ]  2 F .N .R .  313 a t  320.

12 Per Savage J .  in  Omotosho v .  Gateway I n s .  2 L .R .N .  a t  
p . 295.
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e c c e n t r i c  o r  a b s u r d . 13 In  Omotosho v .  Gateway In s u ra n c e  

( s u p r a )  from which th e  above passage i s  quoted ,  th e  ju dge  

remarked t h a t ,  " a t  th e  m a t e r i a l  t im e ,  i t  would have been 

w i s e r  f o r  th e  [ i n s u r e r ]  t o  have d e a l t  w i t h  t h i s  c la im  as a 

c o n s t r u c t i v e  t o t a l  l o s s " .  T h is ,  however, d id  no t  p r e v e n t  

him from awarding th e  in s u re d  th e  f u l l  c o s t  o f  re p a i  rs  

s in c e  th e  in s u re d  d e s i r e d  t o  have th e  v e h i c l e  r e p a i r e d .

In  up ho ld ing  th e  p r i n c i p l e  t h a t  th e  in su re d  must be 

f u l l y  in d e m n i f ie d  w i t h i n  th e  l i m i t  o f  th e  sum in s u r e d ,  th e  

c o u r ts  a re  prepared  t o  d e p a r t  from unreasonab le  p o l i c y  

p r o v i s i o n s  r e s t r i c t i n g  th e  i n s u r e d ’ s e n t i t l e m e n t .  In  

Qgbebor v .  Union I n s u r a n c e . 14 I r i k e f e  J . ,  in  awarding th e  

p r e - a c c i d e n t  v a lu e  o f  a s i x  month o ld  v e h i c l e  a t  th e  t im e  

o f  i t s  com plete  d e s t r u c t i o n ,  r e j e c t e d  a c la u s e  in  th e  

p o l i c y  p r o v id in g  f o r  d e p r e c i a t i o n  a t  th e  r a t e  o f  15% per  

month o f  th e  in su re d  v a lu e  because i t  was " u n r e a l i s t i c  and 

somehow not  in ten d e d  f o r  p r i v a t e  v e h i c l e s  such as the  

[ i n s u r e d ’ s ] " .  The judge a ls o  doubted " i f  th e  l e g i s l a t u r e  

e v e r  in ten d e d  t h a t  an in su ra n c e  company should g e t  away 

w i t h  so m uch".15 In  N a s id i  v . Mercury Assurance L t d . . 16

13 M a c G i l l i v r a y  and P a r k i n g t o n . o p . c i t . . p a r a . 1 567,  c i t i n g  
R e y n o ld ’ s v .  Phoenix Ass. [1 9 7 8 ]  2 L l o y d ’ s Rep. 440.

14 [ 1 9 6 7 ]  3 A .L . R .  Comm. 166.

15 I b i d . a t  p . 178. Quaere what l e g i s l a t u r e  th e  ju dge  had in  
mind as in s u ra n c e  c o n t r a c t s  were t o t a l l y  u n r e g u la te d  a t  t h a t  
t im e .  Perhaps,  h is  v iews and th e  common use o f  s i m i l a r  
p r o v i s i o n s  in formed th e  government in  l e g i s l a t i n g  some form  
o f  a d m i n i s t r a t i v e  c o n t r o l  o f  p o l i c y  terms in  th e  1976 
In s u ra n c e  A c t .  U n f o r t u n a t e l y  th e  A ct  has ach ie v e d  l i t t l e  in  
p r a c t i c e .  See C hapter  5 p a r a .  5 . 5 . 2 ,  supra .

16 [1 9 7 1 ]  1 N .C .L . R .  387.
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W heeler  J . ,  r e j e c t e d  e v id e n c e  from an i n s u r e r  t h a t  th e

v a lu e  o f  an in su re d  l o r r y  would have d e p r e c ia t e d  by as much

as 25% w i t h i n  one y e ar  o f  i t s  purchase and in s u ra n c e .

I n  n e g o t i a t i n g  th e  s e t t l e m e n t  o f  h i s  c la im ,  i t  has

been h e ld  t h a t  an in s u re d  must a c t  r e a s o n a b l y , 17 and he

cannot  i n s i s t  on th e  in s u re d  p r o p e r t y  be ing  t r e a t e d  as a

t o t a l  lo s s ,  and th e  payment o f  i t s  p r e - a c c i d e n t  m arket

v a l u e ,  when t h e r e  i s  a damage and th e  i n s u r e r  i s  p repared

t o  r e p a i r  s a t i s f a c t o r i l y . 18 F u r th e rm o re ,  where th e  in s u r e r

re fu s e s  t o  s e t t l e  th e  c la im  and pay th e  c o s t  o f  e f f e c t i n g

r e p a i r s  consequent upon an a c c i d e n t ,  i t  i s  th e  i n s u r e d ’ s

du ty  t o  e f f e c t  r e p a i r s  o u t  o f  h i s  own funds and c la im

reimbursement from th e  i n s u r e r .  Thus, in  a case where the

in s u re d  v e h i c l e  was s t o l e n  and re co vered  by th e  p o l i c e  in

an e x t e n s i v e l y  damaged c o n d i t i o n ,  i t  was h e ld  t h a t :

. . . u n d e r  th e  g e n e ra l  law,  th e  [ i n s u r e d ] ,  hav ing  
r e p o r te d  th e  t h e f t  t o  th e  [ i n s u r e r s ]  and s e e ing  
t h a t  th e  [ i n s u r e r s ]  were u n w i l l i n g  t o  e f f e c t  
r e p a i r s  p ro m p t ly ,  was under a du ty  in  law t o  
m i t i g a t e  h is  losses  by r e p a i r i n g  th e  v e h i c l e  and 
c la im in g  the  c o s t  o f  r e p a i r s  from th e  [ i n s u r e r s ] .
T h is  r u l e  imposes upon th e  [ i n s u r e d ]  th e  du ty  o f  
t a k i n g  a l l  reas on ab le  s te p s  t o  m i t i g a t e  th e  loss  
consequent on th e  b reach ,  o t h e r w is e  he w i l l  be 
d e ba rred  from c la im in g  any p a r t  o f  th e  damage 
which is  due to  h is  n e g l e c t  t o  t a k e  such a s t e p . 19

The reason ing  above appears  t o  be t h a t  an in s u re d  w i l l  be

p re v e n te d  from c la im in g  from th e  i n s u r e r  th e  c o s t  o f  damage

17 Ode v .  Mercury Ass. [ 1 9 7 4 ]  4 E . C . S . L . R .  612.

18 O tu y a lo  v .  Mercury Ass. [1 9 7 2 ]  12 C . C . H . C . J .  94 .

19 Per Nnaemeka-Agu J. in  Okpalaugo v .  Commerce Ass. [1 9 7 6 ]  
N .C . L . R .  2 7 3 , 2 7 7 .  See a ls o  O.io v .  N i g e r i a  Rel iance  [1 9 8 3 ]  
2 F .N .R .  a t  318.
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r e s u l t i n g  from d e p r e c i a t i o n  consequent on th e  i n s u r e d ’ s

f a i l u r e  t o  r e p a i r  th e  damage in s u re d  a g a i n s t  p r o m p t ly .  The

ca se ,  however, does no t  e s t a b l i s h  w hether  th e  in s u re d  can

c la im  th e  c o s t  o f  m in im is in g  o r  a v e r t i n g  a lo ss  from th e

i n s u r e r . 20 In  p r a c t i c e ,  most in d e m n ity  p o l i c i e s  w i l l  a l l o w

such re c o v e ry  i f  re as o n ab ly  i n c u r r e d ,  e . g . ,  th e  c o s t  o f

tow ing  a v e h i c l e  t o  a s a fe  p la c e  from th e  scene o f  an

a c c i d e n t .  However, i t  has been he ld  t h a t  i t  i s  f o r  th e

in s u re d  t o  prove such c o s t s . 21

Most in de m n ity  p o l i c i e s  on p r o p e r t y  w i l l  g iv e  th e

i n s u r e r  a c ho ice  o f  two o p t io n s  in  th e  e v e n t  o f  damage.

C lause  2 o f  th e  common motor v e h i c l e  p o l i c y  p r o v id e s  t h a t ;

"At i t s  own o p t io n  th e  Company may pay in  cash th e  amount

o f  th e  damage or  may r e p a i r  r e i n s t a t e  or  r e p la c e  th e  motor

v e h i c l e  o r  any p a r t  t h e r e o f . . . " .  The e f f e c t  o f  e l e c t i n g  t o

r e p a i r  o r  r e i n s t a t e  was s t a t e d  by Wheeler  J .  in  Abed Bros.

L t d . v . N ig e r  In s u ra n c e  C o . :

The i n s u r e r s ,  by e x e r c i s i n g  t h e i r  o p t i o n ,  
s u b s t i t u t e  a d i f f e r e n t  mode o f  d i s c h a r g i n g  t h e i r  
o b l i g a t i o n  under th e  p o l i c y .  T h e i r  c o n t r a c t  i s  no 
lo n g e r  a c o n t r a c t  to  pay a sum o f  money, but  a 
c o n t r a c t  to  r e i n s t a t e  th e  p r o p e r t y  in s u r e d .  They 
cannot  w i thdraw  from i t ,  a n d , . . . a r e  l i a b l e  f o r  
th e  consequences o f  a f a i l u r e  to  p e r fo rm  i t  
adequate !  y . 22

20 C f .  s . 79 M . I . A .  1961 and th e  du ty  imposed on th e  m arine  
in s u re d  t o  ta k e  a l l  reas on ab le  measures t o  m in im is e  o r  a v e r t  
a lo s s .

21 A1 a k i . i a  v .  Mercury Ass. [ 1 9 7 5 ]  C . C . H . C . J .  1301 a t  
p . 1303.

22 [1 9 7 6 ]  N . C .L . R .  458 a t  470 ,  q u o t in g  Ivamy, General
P r i n c i p l e s  o f  In su ra n c e  Law. ( 1 s t  e d . )  a t  p . 385.
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Most o f  th e  d is p u te s  have a r i s e n  on t h e  i n s u r e r ’ s

f a i l u r e  t o  r e p a i r  w i t h i n  a re a s o n a b le  t im e 23 or

s a t i s f a c t o r i l y  a f t e r  e l e c t i n g  t o  r e p a i r .  Here a g a in ,  th e

c o u r t s  i n s i s t  t h a t ,  in  motor cases ,  n o th in g  s h o r t  o f

compensat ing th e  in su re d  in  f u l l  by r e s t o r i n g  th e  v e h i c l e

t o  i t s  c o n d i t i o n  b e fo r e  th e  a c c i d e n t  would s u f f i c e .  In

N ic h o la s  Bros. L td .  v .  L ion o f  A f r i c a  In s u ra n c e  C o . . Udo

Udoma J . ,  summed up th e  o b l i g a t i o n  on t h e  i n s u r e r  e l e c t i n g

t o  r e p a i r  thus :

I t  i s  c l e a r . . . t h a t  when th e  [ i n s u r e r s ]  e x e r c is e d  
t h e i r  o p t io n  t o  " r e p a i r "  and " r e i n s t a t e ” th e  c ar  
in  q u e s t io n ,  th e y  undertook  to  make good th e  
damage done so as to  le a v e  th e  c a r  so f a r  as 
p o s s ib le  as though i t  had no t  been damaged. T h is  
in v o lv e s  making good d e f e c t s  in c l u d i n g  renewal o f  
p a r t s  where necessary  and t o  r e s t o r e  th e  c a r  to  
th e  s t a t u s  quo a n te  th e  a c c i d e n t . 24

I t  was he ld  on th e  f a c t s  o f  th e  c ase ,  t h a t  th e  i n s u r e r  had

no t  d is c h a rg e d  i t s  o b l i g a t i o n  when i t  f a i l e d  t o  i n s t a l l  a

new r o o f  as th e  r o o f  o f  th e  c a r  in s u re d  was damaged beyond

r e p a i r s .  I t  f o l l o w s  from th e  d ic tum  t h a t  once e l e c t i o n  is

made th e  l i a b i l i t y  o f  th e  i n s u r e r  i s  no t  l i m i t e d  by th e

amount in s u re d .  S i m i l a r l y ,  in  Kayode v .  Royal Exchange

A s s u ra n c e . 25 th e  i n s u r e r  was he ld  in  breach o f  th e

o b l i g a t i o n  to  r e p a i r  s a t i s f a c t o r i l y  when th e  v e h i c l e  f a i l e d

a ro a d w o rth in e s s  t e s t  a f t e r  th e  p u rp o r te d  r e p a i r s  c a r r i e d

o u t  by th e  i n s u r e r .

In s u re d  persons must, however, be c a r e f u l  when

23 T h is  as p e c t  is  c o n s id e re d  in  p a r a .  7 . 3 . 2 ,  i n f r a .

24 [1 9 6 1 ]  L . L .R .  86 a t  p . 90 .

25 [ 1 9 5 5 - 5 6 ]  W . R . N . L . R .  154 .
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e n f o r c i n g  th e  i n s u r e r ’ s o b l i g a t i o n  t o  r e p a i r  under th e

r e i n s t a t e m e n t  c la u s e .  I t  should  be remembered t h a t  th e

in s u ra n c e  c o n t r a c t  t e c h n i c a l l y  becomes a r e p a i r  c o n t r a c t

upon e l e c t i o n .  In  N ig e r ia n  E n t e r p r i s e s  L td .  v .  Norwich

U n io n . th e  in s u re d ,  d i s s a t i s f i e d  w i t h  th e  r e p a i r s  c a r r i e d

o u t ,  sued under a motor p o l i c y  f o r  th e  p r e - a c c i d e n t  v a lu e

o f  th e  v e h i c l e .  Bel lamy J . ,  in  d is m is s in g  th e  c la im ,

r e fu s e d  t o  award th e  in su re d  damages f o r  th e  i n s u r e r ’ s

breach o f  i t s  du ty  t o  r e i n s t a t e  a l th o u g h  th e  l a t t e r  was

found l i a b l e  s in c e  th e  r e p a i r s  had no t  been p r o p e r l y  done.

A ccord ing  t o  th e  le a rn e d  ju d g e :

Having opted f o r  r e i n s t a t e m e n t ,  th e  [ i n s u r e r s ]  
a r e  bound t o  r e i n s t a t e  and i f  th e y  f a i l  to  
r e i n s t a t e ,  they  may be l i a b l e  in  damages t o  th e  
[ in s u r e d s ]  f o r  breach o f  c o n t r a c t  t o  r e i n s t a t e . . .
B ut ,  th e  [ i n s u r e r s ]  a re  no t  l i a b l e  in  th e  p r e s e n t  
a c t i o n  which is  brought  on th e  p o l i c y  o f  
in s u ra n c e ,  a l  th o u g h . . .  th e y  may w e l l  be 
l i a b l e . . . i n  some o t h e r  a c t i o n . 26

The Supreme C ourt  s u b s e q u e n t ly  emphasised th e  

d i s t i n c t i o n  between a c la im  f o r  in d e m n ity  and one f o r  

damages f o r  breach o f  c o n t r a c t  in  A b d a l1 ah v .  Achou,27 in  

th e  c o n t e x t  o f  master  and s e r v a n t .  In  h o ld in g  th e  

respondent  unable  to  c la im  wages due and earned by him in  

an a c t i o n  f o r  damages f o r  w rongfu l  d i s m i s s a l ,  Lewis J . S . C . ,  

quoted w i t h  approva l  from Mayne & McGregor on Damages ( 1 2 th  

e d . )  a t  p a ra .  2 t h a t :  "A c t io n s  c la im in g  money pa y a b le  by

th e  terms o f  a c o n t r a c t  a re  f o r  money which th e  d e fe n d a n t  

has promised by c o n t r a c t  to  pay. I l l u s t r a t i o n s

26 [1 9 6 2 ]  L . L . R .  63 a t  p . 66.

27 [1 9 7 5 ]  N .C .L . R .  226.
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a r e . . .  a c t i o n s  t o  re c o v e r  moneys p a y a b le  under in su ra nc e  

p o l i c i e s .  These a re  t o  be d i s t i n g u i s h e d  from a c t i o n s  f o r  

damages f o r  breach o f  c o n t r a c t 28 In  th e  r e s u l t ,  i t  was 

h e ld  t h a t  s a l a r y  earned was a deb t  t o  be c la im ed  in  a 

s e p a r a t e  a c t i o n ,  o r ,  as an a l t e r n a t i v e  o r  s e p a r a t e  c la im  in  

th e  same a c t i o n  f o r  w rongfu l  d i s m i s s a l .

I t  i s  c u r io u s  t h a t  t h i s  r u l e  o f  p l e a d in g  should be 

a l lo w e d  t o  d e f e a t  an i n s u r e d ’ s c la im  as i t  d id  in  th e  

N i g e r i a n  E n t e r p r i s e s  case.  The p r im a ry  o b l i g a t i o n  o f  th e  

i n s u r e r  i s  t o  in d e m n ify  th e  in su re d  under th e  p o l i c y .  The 

c o n t r a c t  t o  r e i n s t a t e  d e r i v e s  from th e  c o n t r a c t  o f  

in d e m n i ty ,  and e l e c t i n g  t o  r e i n s t a t e  i s  o n ly  a way o f  

d i s c h a r g i n g  th e  o b l i g a t i o n  under th e  p o l i c y .  As such, i t  

i s  s u b m it te d  t h a t ,  i t  should no t  m a t te r  whether  the  

i n s u r e d ’ s c la im  is  framed in  terms o f  in d e m n ity  under th e  

p o l i c y  or  damages f o r  breach o f  c o n t r a c t .  In  any e v e n t ,  i t  

has been h e ld  t h a t  "as a m a t t e r  o f  law, a c la im  under a 

c o n t r a c t  o f  in su ra n c e  i s  a c la im  f o r  damages f o r  breach o f  

c o n t r a c t . . . " . 29

I t  i s  no tew orthy  t h a t  subsequent d e c is io n s  have not  

f o l lo w e d  th e  approach in  N i g e r i a n  E n t e r p r i s e s  ( s u p r a ) .  Most 

in s u ra n c e  c la im s  a re  framed in  terms o f  s p e c ia l  and genera l  

damages, and though judges  have f r e q u e n t l y  commented t h a t

28 I b i d . a t  p . 229.  See a ls o  Abed v .  N ig e r  I n s .  [1 9 7 6 ]  
N .C .L . R .  458 .

29 Donaldson M.R. in  Edmunds v .  L loyd I t a l i c o  & o r s .  [1 9 8 6 ]  
1 L l o y d ’ s Rep. 326 a t  327.

332



t h i s  manner o f  p l e a d in g  i s  i n a p t  in  an a c t i o n  in  c o n t r a c t , 30 

th e  in s u re d  has no t  gone w i t h o u t  remedy f o r  t h a t  reason  

a lo n e .  I f  th e  c o u r t  i s  s a t i s f i e d  t h a t  th e  c la im  i s  p r o p e r ly  

one o f  in d e m n i ty ,  th e  sum awarded i s  c a l c u l a t e d  acco rd in g  

t o  th e  bases f o r  measuring th e  i n s u r e d ’ s lo ss  noted  

e a r l i e r .  I f ,  however, a breach o f  c o n t r a c t u a l  o b l i g a t i o n  

such as th e  i n s u r e r ’ s f a i l u r e  t o  r e p a i r  w i t h i n  a re as o n ab le  

t im e  o r  s a t i s f a c t o r i l y  i s  in v o lv e d ,  damages based on the  

lo ss  n a t u r a l l y  and o r d i n a r i l y  r e s u l t i n g  from th e  breach ,  o r  

w i t h i n  th e  c o n te m p la t io n  o f  th e  p a r t i e s  a re  awarded t o  

compensate th e  in su re d  on ge ne ra l  c o n t r a c t  p r i n c i p l e s .

A p a r t  from th e  i n s u r e r ’ s c o n t r a c t u a l  r i g h t  t o  e l e c t  t o  

r e i n s t a t e ,  a s t a t u t o r y  o p t io n  to  r e i n s t a t e  i s  g ive n  under  

l i m i t e d  c i rc u m sta n c e s  by s e c t i o n  10 o f  th e  In su ra n c e  

( S p e c ia l  P r o v i s i o n s )  Decree o f  1988. I t  i s  c o n v e n ie n t  t o  

c o n s id e r  t h i s  o p t io n  h e r e .  The s e c t i o n  p r o v id e s  t h a t :

( 1 )  Where a house o r  o t h e r  b u i l d i n g  in su re d  
a g a i n s t  lo ss  by f i r e -
( a )  i s  damaged o r  d e s t ro y e d  by f i r e ,  or
(b )  i f  t h e r e  i s  no re a s o n a b le  ground t o  suspect
t h a t  th e  owner, o c c u p ie r  o r  o t h e r  person who
in s u re d  t h a t  house o r  o t h e r  b u i l d i n g  is  g u i l t y  o f  
f r a u d  in  r e s p e c t  o f  th e  in s u ra n c e ,  o r  o f  w i l f u l l y  
caus ing  th e  f i r e ,  th e  i n s u r e r  who is  l i a b l e  t o  
make good th e  lo ss  may, on th e  re q u e s t  o f  any 
person e n t i t l e d  t o  o r  i n t e r e s t e d  in  th e  in su re d  
house o r  b u i l d i n g ,  cause th e  in su ra n c e  money 
p a y a b le  t o  be l a i d  o u t  and expended [as
p r e s c r ib e d  in  s e c t i o n  2 b e lo w ] .
( 2 )  . . . t o w a r d s  r e - b u i l d i n g ,  r e - i n s t a t i n g  or
r e p a i r i n g  o f  such house o r  o t h e r  b u i l d i n g  so 
b u rn t  down, demolished o r  damaged by f i r e . . .

I t  i s  no t  im m e d ia te ly  c l e a r  why i t  was th o u g h t

30 Abed v .  N ig e r  I n s .  [1 9 7 6 ]  N .C .L . R .  4 5 8 , 4 7 7 , 4 7 8 ;  Salami  
v. Guinea I n s .  [1 9 7 7 ]  N .C . L . R .  161, 1 7 6 ,1 7 7 .

333



necessary  t o  in c lu d e  t h i s  p r o v i s i o n  in  th e  1988 Decree .  The 

t e m p t a t i o n  i s  t o  conclude t h a t  s e c t i o n  10 r e - e n a c t s  s e c t i o n  

83 o f  t h e  F i r e s  P r e v e n t io n  ( M e t r o p o l i s )  Act  1774 a p p l i c a b l e  

in  England.  However, i t  i s  a rg u a b le  t h a t  th e  l a t t e r  Act  

r e q u i r e s  no re -e n a c tm e n t  as i t  i s  a p r e -1 9 0 0  E n g l is h  

s t a t u t e  o f  genera l  a p p l i c a t i o n  in  N i g e r i a  by v i r t u e  o f  th e  

laws govern in g  th e  r e c e p t i o n  o f  E n g l is h  s t a t u t e s  in  N i g e r i a  

(see  C hapter  1 p a r a .  1 . 1 ,  s u p r a ) .  T h is  argument is  

in c o n c lu s i v e  s in c e ,  as shown below, th e  p r o v is i o n s  o f  

s e c t i o n  10 a re  not  co te rm inous  w i t h  those  o f  th e  1774 A c t .  

T h is  may e x p l a i n  t h e  n e c e s s i t y  f o r  a s p e c i f i c  p r o v i s i o n  

which ,  though borrowing l a r g e l y  from s e c t i o n  83 ,  m o d i f ie s  

i t  in  c e r t a i n  m a t e r i a l  ways.

Another  reason f o r  e n a c t in g  a m o d i f ie d  s e c t i o n  83 may 

be th e  d e s i r e  f o r  a comprehensive c o d i f i c a t i o n  o f  a l l  

r e c e iv e d  E n g l is h  in s u ra n c e  s t a t u t e s  a p p l i c a b l e  in  N i g e r i a  

g iv e n  t h a t  s e c t i o n  83 has remained dormant,  u n n o t ic e d  and 

h a r d ly  u t i l i s e d .  T h is  c o n c lu s io n  is  supported  by th e  

i n c l u s i o n  o f  s e c t io n s  3 -5  in  th e  1988 Decree which r e 

e n a c ts ,  in  th e  main, th e  p r o v is i o n s  o f  th e  L i f e  Assurance  

Act o f  1774 on in s u r a b l e  i n t e r e s t ,  and s e c t i o n  6 o f  the  

Decree which r e - e n a c t s  th e  p r o v is i o n s  o f  th e  P o l i c i e s  o f  

Assurance Act  o f  1774 on th e  mode and r e g u l a t i o n  o f  

assignm ent  o f  p o l i c i e s  o f  l i f e  a ssu rance .

I t  i s  c l e a r  t h a t  s e c t i o n  10 a p p l i e s  o n ly  t o  in su ra nc e  

o f  b u i l d i n g s  damaged o r  d e s t ro y e d  by f i r e .  O th e r w is e ,  th e  

e x a c t  scope o f  th e  s e c t i o n  and th e  i n t e n t i o n  o f  th e  law 

makers a re  u n c l e a r .
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I n  th e  f i r s t  p l a c e ,  th e  word ’ o r ’ used a t  th e  end o f  

s e c t i o n  1 0 ( 1 ) ( a )  above, i s  i n a p p r o p r i a t e .  I t  cou ld  no t  have  

been in te n d e d  t h a t  an i n s u r e r  should  have a r i g h t  t o  

r e i n s t a t e  on th e  a l t e r n a t i v e  grounds o f  e i t h e r  where th e  

p r o p e r t y  i s  d e s t ro y e d  by f i r e  o r  where t h e  i n s u r e r  has no 

r e as o n ab le  grounds t o  suspect  arson o r  f r a u d .  I t  i s  

s u b m it te d  t h a t  th e  l o g i c a l l y  c o r r e c t  word is  ’ a n d ’ , so t h a t  

both grounds should e x i s t  as a p r e c o n d i t i o n  t o  th e  

i n s u r e r ’ s r i g h t  to  r e i n s t a t e .

Assuming t h a t  th e  above p r o p o s i t i o n  i s  c o r r e c t  and 

both grounds e x i s t ,  th e  r e q u ire m e n t  o f  s u b s e c t io n  1 ( b )  i s  

t h a t  th e  i n s u r e r  must have "no re a s o n a b le  ground" f o r  

s u s p e c t in g  f r a u d  o r  arson b e fo r e  i t  can e x e r c i s e  th e  o p t i o n  

to  r e b u i l d  o r  r e i n s t a t e  on th e  r e q u e s t  o f  a person  

i n t e r e s t e d  in  th e  p r o p e r t y .  T h is  c o n t r a s t s  w i t h  s e c t i o n  83 

o f  th e  1774 Act  where s u s p ic io n  o f  f r a u d  o r  arson i s  made 

a l e g i t i m a t e  reason f o r  r e i n s t a t i n g .  The aim o f  th e  1774 

Act is  s t a t e d  in  th e  opening words o f  s e c t i o n  83 as being  

" to  d e t e r  and h in d e r  i l l - m i n d e d  persons from w i l f u l l y  

s e t t i n g  t h e i r . . .  houses . . .  on f i r e  w i t h  a v iew o f  g a in in g  t o  

them selves  th e  in su ra n c e  money, whereby th e  l i v e s  and 

f o r t u n e s  o f  many f a m i l i e s  may be l o s t  o r  endangered" ,  and 

i t  has been j u d i c i a l l y  noted t h a t  th e  o b j e c t  o f  the  

p r o v is i o n  i s  t o  “d e t e r  f r a u d u l e n t  peop le  from a r s o n " . 31

I t  has been argued t h a t  i f  th e  i n s u r e r  suspec ts  f r a u d  

or  a rso n ,  he i s  more l i k e l y  t o  r e fu s e  payment than  t o

31 P a r k e r  J .  i n  S i n n o t  v .  Bowden [ 1 9 1 2 ]  2 Ch.  4 1 4 .
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i n s i s t  on r e i n s t a t e m e n t 32 and, t o  t h i s  e x t e n t ,  s e c t i o n  83 

may s e rv e  no p r a c t i c a l  purpose.  Perhaps,  i t  was w i t h  a v iew  

t o  removing t h i s  o b j e c t i o n  t o  s e c t i o n  83 t h a t  s e c t i o n  10 o f  

th e  1988 Decree a l lo w s  th e  i n s u r e r  t o  r e i n s t a t e  o n ly  i f  

t h e r e  i s  "no re as o n ab le  ground" t o  sus p e c t  f r a u d  o r  arson  

by th e  owner, th e r e b y  l e a v in g  u n a f f e c t e d  th e  common law 

r i g h t  t o  r e p u d i a t e  i f  f r a u d  o r  arson is  e s t a b l i s h e d .  

Assuming t h i s  v iew is  c o r r e c t ,  i t  i s  d i f f i c u l t  t o  i d e n t i f y  

th e  m i s c h i e f  which a s t a t u t o r y  p r o v i s i o n  a u t h o r i s i n g  th e  

i n s u r e r  t o  r e i n s t a t e  where i t  does n o t  s uspec t  f r a u d  or  

arson seeks t o  c u re .  The r a t i o n a l e  behind s e c t i o n  83 

appears  s e n s i b l e .  P rov ing  f r a u d  o r  arson t o  j u s t i f y  

r e p u d i a t i o n  is  o f t e n  d i f f i c u l t . 33 As such, a p r o v i s i o n  l i k e  

s e c t i o n  83 a l lo w in g  th e  i n s u r e r  to  r e i n s t a t e  where f r a u d  or  

arson i s  s u spec ted ,  bu t  cannot be proven beyond re as o n ab le  

do ubt ,  i s  d e s i r a b l e  t o  p re v e n t  f r a u d u l e n t  peop le  from  

b e n e f i t t i n g  from t h e i r  f r a u d .

The use o f  th e  word 'm ay’ in  s e c t i o n  1 0 (1 )  shows t h a t  

an i n s u r e r  i s  no t  o b l ig e d  nor bound t o  comply w i t h  th e  

re q u e s t  t o  r e i n s t a t e  though made by a person i n t e r e s t e d  and 

though f r a u d  or  arson is  no t  re as o n ab ly  s u s p e c ted .  I f  t h i s  

view i s  c o r r e c t ,  i t  i s  d i f f i c u l t  t o  e x p l a i n  th e  i n t e n t i o n  

behind th e  s e c t i o n .  The p r o v is i o n  i s  s u p e r f lo u s  and 

unnecessary  in  l i g h t  o f  express  c la u s e s  g i v i n g  in s u r e r s  the  

o p t i o n  t o  pay o r  r e i n s t a t e  found in  most in d e m n i ty  p o l i c i e s  

i n c l u d i n g  those  on b u i l d i n g s .  S e c t io n  10 can be c o n t r a s t e d

32 See M a c G i l l i v r a y  and P a r k i n g t o n . o p . c i t . . p a r a . 1695.

33 See C hapter  6 p a ra .  6 . 2 ,  supra .
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w i t h  83 where i n s u r e r s  a re  " a u th o r is e d  and r e q u i r e d "  to

r e i n s t a t e  upon the  r e q u e s t  o f  i n t e r e s t e d  persons o r  upon

th e  s u s p ic io n  o f  f r a u d  o r  a rso n .

I t  i s  accepted  t h a t  a p r o v i s i o n  r e q u i r i n g  in s u r e r s  t o

r e i n s t a t e  b u i l d i n g s  a t  th e  r e q u e s t  o f  i n t e r e s t e d  persons i s

p r a c t i c a l l y  d e s i r a b l e  t o  b r id g e  in s u ra n c e  gaps in  d e a l i n g s

in  r e a l  p r o p e r t y .  For i n s t a n c e ,  p a r t i e s  in  a

m o r t g a g o r / m o r t g a g e e , 34 1 and 1 o r d / t e n a n t , 35 a n d

v e n d o r /p u r c h a s e r 36 r e l a t i o n s h i p  could  invoke th e  p r o v i s i o n

to  r e q u i r e  in su ra n c e  money p a yab le  t o  be a p p l i e d  in

r e i n s t a t i n g  damaged b u i l d i n g s  when one p a r t y  has in s u re d

and t h e  o t h e r  has n o t .  However, s e c t i o n  10 in  i t s  p r e s e n t

form which g iv e s  any o f  such persons o n ly  a r i g h t  t o  ask

f o r  r e i n s t a t e m e n t  bu t  does n o t  g iv e  r e i n s t a t e m e n t  does not

a c h ie v e  th e  d e s i r a b l e  r e s u l t .

F i n a l l y ,  s e c t i o n  1 0 (3 )  p ro v id e s  t h a t :

N o tw i th s ta n d in g  th e  p r o v is i o n s  o f  s u b s e c t io n  
( 1 ) . . . t h e  i n s u r e r  s h a l l  have th e  r i g h t  t o  e l e c t  
w hether  t o  r e i n s t a t e  th e  house o r  b u i l d i n g  
damaged or  d e s t ro y e d  by f i r e ,  o r  to  pay th e  
in s u re d  f o r  th e  lo ss  s u f f e r e d  but  no t  exceed ing  
th e  in su re d  sum.

One e f f e c t  o f  th e  p r o v i s i o n  is  t o  p re s e r v e  th e  i n s u r e r ’ s

c o n t r a c t u a l  o p t io n  even though a r e q u e s t  i s  p r o p e r l y  made

and t h e r e  a re  no s u s p ic io u s  grounds, th e r e b y  making i t

d i f f i c u l t  t o  j u s t i f y  th e  i n c l u s i o n  o f  t h e  whole s e c t i o n .

However, th e  opening words; " N o tw i th s ta n d in g  th e  p r o v i s i o n s

34 Si nnot  v .  Bowden [1 9 1 2 ]  Ch. 414 .

35 Vernon v .  Smith (1 8 2 1 )  5 B.& A id .  1; Wimbledon G o l f  C lub  
v .  I m p e r i a l  I n s .  Co. (1 9 0 2 )  18 T . L . R .  815 .

36 C o t to n  L . J .  in  Ravner v .  P res to n  (1 8 8 1 )  18 Ch.D . 1.
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o f  s u b s e c t io n  ( 1 ) . . . " ,  would suggest  t h a t  even where t h e r e  

a r e  grounds t o  suspect  f r a u d  o r  arson by th e  in s u r e d ,  an 

i n s u r e r  may s t i l l  e l e c t  whether  t o  r e i n s t a t e  o r  pay th e  

in s u re d  f o r  th e  lo s s .  Whatever i n t e n t i o n s  a re  behind  

s e c t i o n  10, th e  form in  which th e  p r o v i s i o n  i s  d r a f t e d  is  

m is le a d in g  and may lead  t o  absurd r e s u l t s .

A p a r t  from th e  s p e c i f i c  issues  r a is e d  e a r l i e r ,  one may 

assume t h a t  in  o t h e r  re s p e c ts  s e c t i o n s  10 o f  1988 and 83 o f  

1774 a re  th e  same so t h a t  words l i k e  " in s u ra n c e  money" and 

"persons i n t e r e s t e d "  bear  th e  same meaning in  both  

p r o v i s i o n s .  U n l i k e  c o n t r a c t u a l  r e i n s t a t e m e n t ,  th e

i n s u r e r ’ s o b l i g a t i o n  t o  r e i n s t a t e  under s t a t u t e  i s  l i m i t e d  

t o  r e i n s t a t i n g  as f a r  as th e  money due under th e  p o l i c y  

w i l l  a l l o w .  A person i n t e r e s t e d  i s  one w i t h  a le g a l  or  

e q u i t a b l e  i n t e r e s t  in  th e  p r o p e r t y  o n ly  and no t  in  the  

p o l i c y . 37 F i n a l l y ,  r e in s t a t e m e n t  i s  s u b j e c t  t o  th e  p r o v is o  

in  s e c t i o n  1 0 ( 2 )  t h a t  i f ,  w i t h i n  60 days a f t e r  th e  c la im  is  

a g re e d ,  th e  in s u re d  g iv e s  s u f f i c i e n t  s e c u r i t y  t o  th e  

i n s u r e r  t h a t  th e  in su ra nc e  money w i l l  be expended in  

r e i n s t a t e m e n t  or  t h a t  i f ,  w i t h i n  t h a t  t i m e ,  th e  money is  

s e t t l e d  and disposed o f  t o  and among th e  c o n te n d in g  p a r t i e s  

as th e  i n s u r e r  may d e te rm in e  w i t h  th e  a pprova l  o f  th e  c o u r t  

on th e  a p p l i c a t i o n  o f  e i t h e r  th e  i n s u r e r  o r  i n t e r e s t e d  

p a r t i e s ,  th e  i n s u r e r  ceases t o  be a b le  t o  e x e r c i s e  i t s  

power t o  r e i n s t a t e .

37 M a c G i l l i v r a y  and P a r k i n g t o n . o p . c i t . . a t  p a r a s .  1687,  
1691 .

338



7 . 3  The S e t t l e m e n t  o f  In s u ra n c e  C la im s

7 . 3 . 1  The Background and S t a t u t o r y  P r o v is io n s

I t  i s  perhaps no e x a g g e r a t io n  t o  say t h a t  th e  g r e a t e s t

s i n g l e  f a c t o r  g i v i n g  r i s e  t o  th e  m i s t r u s t  o f  in s u r e r s  in

N i g e r i a  i s  t h e i r  a t t i t u d e  when c a l l e d  upon t o  s e t t l e

c la i m s .  The v iew i s  expressed t h a t :

I t  i s  common knowledge t h a t  in s u ra n c e  companies  
in  N i g e r i a  have a poor image. Members o f  the  
p u b l i c  would a vo id  in s u ra n c e  l i k e  th e  p lag ue  i f  
th e  law had no t  made i t  compulsory f o r  members o f  
th e  p u b l i c  t o  c a r r y  t h i r d  p a r t y  l i a b i l i t y  
in s u ra n c e .  The reason f o r  t h i s  d i s t r u s t  i s  s a id  
t o  be th e  re a d in e s s  o f  in s u r e r s  t o  a c ce p t  
premiums and t h e i r  u n w i l l i n g n e s s  t o  s e t t l e  c la im s  
when th e  need a r i s e s . 38

A p a r t  from r e l y i n g  on breach o f  p o l i c y  c o n d i t i o n s ,  

n o n - d is c lo s u r e  and m i s r e p r e s e n t a t i o n  t o  escape l i a b i l i t y ,  

i n s u r e r s  e x h i b i t  a gen e ra l  apathy  when c a l l e d  upon t o  p a y . 39 

Cases abound where in s u r e r s  t a k e  no s te p s  e i t h e r  to  

r e p u d i a t e  o r  s e t t l e  a f t e r  r e c e i v i n g  n o t i c e  o f  c la im s .  In  

some cases ,  th e  in su re d  i s  o n ly  aware t h a t  l i a b i l i t y  i s  

c o n te s te d  a f t e r  a w r i t  i s  issued t o  compel th e  i n s u r e r  t o

38 Agomo, "Some Thoughts on th e  A t t i t u d e  o f  I n s u r e r s  
Towards In s u ra n c e  C la im " ,  The La w y e r . ( 1 9 8 5 )  V o l .  15 a t  
p . 66 .  For an e a r l i e r  condemnation see D ia tc j ia v b e ,  "Raw Deals  
f rom In s u ra n c e  C o n t r a c t s " ,  Dai 1y T im e s . MayA1981, p . 3, where  
th e  w r i t e r  in  d e s p a i r  c a l l e d  on th e  government t o  a b o l i s h  
compulsory motor in su ra nc e  s in c e  in s u r e r s  would no t  f r e e l y  
honour th e  o b l i g a t i o n s  on i t .

39 I n s u r e r s  advance s e v e r a l  un co n v in c in g  reasons why c la im s  
a r e  no t  p ro m p t ly  s e t t l e d  in  a b id  t o  e x c u lp a t e  them selves  
f rom blame, see I rukw u ,  "The S e t t l e m e n t  o f  In s u ra n c e  C la im s  
in  N i g e r i a "  (1 9 7 2 )  I  U N  C onference  Papers 56; Onwubuya, 
"The H an d l in g  o f  Motor In s u ra n c e  C la im s in  W e s t - A f r i c a :  
Problems and P o s s ib le  S o l u t i o n s " ,  (1 9 7 8 )  IV  WAICA J o rn a l  
110; K i l a d e j o ;  " S e t t l e m e n t  o f  L i f e  Assurance C la im s :  
Problems and Docum enta t ion" ,  ( 1 9 8 7 )  X I  WAICA J ourna l  185.
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p a y . 40 P u b l ic  c o n f id e n c e  was so shaken by in s u ra n c e

p r a c t i c e  in  c la im s  s e t t l e m e n t  t h a t  Agoro J .  found i t

n ecessary  t o  co m fo r t  insu reds  in  Thawardas v .  B r i t i s h  I n d i a

Genera l  In s u r a n c e , when he observed t h a t :

The essence o f  th e  in su ra nc e  c o n t r a c t  i s  t h a t  th e  
i n s u r e r  a g re es ,  in  r e t u r n  f o r  th e  premium 
p a i d . . . t o  indem nify  o r  compensate th e  in s u re d  in  
th e  e v e n t  o f  a lo s s .  T h e r e f o r e  an in s u re d  person  
who has s u f f e r e d  a genuine  lo ss  w i t h i n  th e  
meaning and i n t e n t i o n  o f  th e  p o l i c y  need n o t  f e e l  
r e l u c t a n t  o r  a p o l o g e t ic  in  a pproach ing  h i s  
in s u ra n c e  company f o r  th e  s e t t l e m e n t  o f  h i s  
c l a i m . 41

I n  th e  case i t s e l f ,  th e  in su re d  had been k e p t  w a i t i n g  f o r  

some 30 months a f t e r  r e p o r t i n g  th e  lo ss  o f  ca rgo  in s u re d  

under a marine  c o n t r a c t  and, t h e r e a f t e r ,  o n ly  t o  be met by 

th e  un successfu l  defence  t h a t  he lacked  an i n s u r a b l e  

i n t e r e s t  because th e  goods were in s u re d  in  h i s  bus iness  

name. Agoro J .  had a ls o  c a u t io n e d  ( a t  p. 3 1 2 )  t h a t  "an 

in s u ra n c e  company which in d u lg e s  in  d e la y in g  t a c t i c s  o r  

which makes i t  a h a b i t  to  a v o id  i t s  o b l i g a t i o n  i s  n o t  doing  

i t s  bus iness  r e p u t a t i o n  any good".

Uncomplimentary remarks by judges  a t  in s u ra n c e  

a t t i t u d e  in  c la im s  s e t t l e m e n t  i s  n o t  uncommon. In  Abed 

Bros. L td .  v .  N ig e r  In s u r a n c e . 42 Wheeler  J . ,  d e s c r ib e d  th e  

i n s u r e r ’ s conduct  in  s e t t l i n g  th e  i n s u r e d ’ s c la im  as 

" ta r d y "  when i t  took 27 months t o  r e p a i r  th e  in s u re d

40 See Egbejobi  v .  Mercury Ass. [ 1 9 8 5 ]  H . C . N . L . R .  276,  
where t h e r e  was no r e a c t i o n  from t h e  i n s u r e r  u n t i l  a 
defence  was f i l e d  some 30 months a f t e r  n o t i f i c a t i o n  o f  a 
t h i r d  p a r t y  c l a i m .

41 [1 9 7 4 ]  N . C .L . R .  304 a t  309.

42 [ 1 9 7 6 ]  N .C .L . R .  458 a t  p . 4 72 .
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v e h i c l e  hav ing  e l e c t e d .  On a p p e a l ,  th e  Supreme C our t  

th o u g h t  th e  remark "was r a t h e r  p o l i t e " .  The c o u r t  noted  

t h a t  " th e  conduct  o f  th e  [ i n s u r e r ]  was ta n ta m o unt  to  

n e g l ig e n c e  f o r . . . a  p rud en t  i n s u r e r  would no t  have a c te d  in  

such an a p p a re n t  a t t i t u d e  o f  i n d i f f e r e n c e . . . in  th e

d is c h a r g e  o f  i t s  o b l i g a t i o n  t o  r e p a i r " . 43 In  Anyaegbunam v .  

C r y s t a l  Brokers  & a n o r . . 44 th e  in s u re d  sued h is  b r o k e r  and 

i n s u r e r  f o r  f a i l i n g  t o  s e t t l e  h i s  c l a i m .  The v e h i c l e  was

in v o lv e d  in  an a c c i d e n t  in  mid 1974 and up t i l l  p roc e e d in gs

were i n s t i t u t e d  in  1977, th e  c la im  remained u n s e t t l e d  

though th e  i n s u r e r  was im m e d ia te ly  n o t i f i e d  o f  th e  lo ss  by 

th e  b r o k e r .  Judgment was e n t e r e d  a g a i n s t  t h e  i n s u r e r  o n l y ,  

because, as th e  judge ob served ,  " th e  f a i l u r e  t o  have th e  

[ i n s u r e d ’ s] c la im  s e t t l e d  a r i s e s  f rom th e  n o n c h a la n t

a t t i t u d e  adopted by th e  i n s u r e r " .  The ju d g e  a ls o  noted  " the  

c a l l o u s  i n d i f f e r e n c e  w i t h  which th e  [ i n s u r e r ]  t r e a t e d  th e  

c l a i m " .

The Motor V e h ic l e s  ( T h i r d  P a r t y  In s u r a n c e )  A ct  o f  1950 

in  p r e s c r i b i n g  compulsory t h i r d  p a r t y  l i a b i l i t y  c o ver  f o r  

death  and b o d i l y  i n j u r y  a r i s i n g  from th e  use o f  motor  

v e h i c l e s  enacted  s teps  t o  ensure  t h a t  t h i r d  p a r t i e s  a r e  not  

p r e j u d i c e d  by i n s u r e r s ’ e v a s i v e  p r a c t i c e  in  s e t t l i n g  

c la im s .  F i r s t l y ,  s e c t io n s  8 and 9 i n v a l i d a t e  c e r t a i n  p o l i c y  

c o n d i t i o n s ,  which an i n s u r e r  may use, in  r e l a t i o n  t o  t h i r d  

p a r t y  c l a i m s . 45 Secondly ,  s e c t i o n  1 0 ( 1 )  o b l i g e s  an i n s u r e r

43 [1 9 7 6 ]  N . C .L . R .  37 a t  p . 47 .

44 [1 9 7 7 ]  N .C .L . R .  135.

45 See C hapter  5 p a ra .  5 . 5 . 1 ,  su p ra ,  f o r  more d e t a i l .
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t o  s e t t l e  th e  amount o f  any judgment ( i n c l u d i n g  c o s ts  and 

i n t e r e s t s )  awarded a g a i n s t  th e  in su re d  in  f a v o u r  o f  the  

t h i r d  p a r t y ,  o r ,  as th e  A ct  puts  i t ,  " th e  persons e n t i t l e d  

t o  th e  b e n e f i t  o f  such ju dgm e nt" .  The o b l i g a t i o n  t o  pay i s  

m a in t a in e d  " n o t w i t h s t a n d in g  t h a t  th e  i n s u r e r  may be 

e n t i t l e d  t o  a v o id  o r  cance l  o r  may have avo ided  or  

c a n c e l l e d  th e  p o l i c y " .  There  i s  no o b l i g a t i o n  t o  pay 

however, u n le s s ,  i n t e r  a l i a ,  b e fo r e  o r  w i t h i n  seven days o f  

th e  commencement by th e  t h i r d  p a r t y  o f  p roceed in gs  a g a i n s t  

th e  in s u r e d ,  n o t i c e  o f  th e  a c t i o n  i s  g ive n  to  th e  i n s u r e r . 46 

L i k e w is e ,  where th e  i n s u r e r  has o b ta in e d  a d e c l a r a t i o n  t h a t  

th e  p o l i c y  was o b ta in e d  by th e  n o n - d is c lo s u r e  or  

m i s r e p r e s e n t a t i o n  o f  a m a t e r i a l  f a c t ,  o r  where th e  p o l i c y  

i s  c a n c e l l e d  by mutual c o n s e n t ,  th e  i n s u r e r  ceases t o  be 

l i a b l e . 47 F i n a l l y ,  s e c t i o n  1 0 (4 )  e n t i t l e s  an i n s u r e r  to  

r e c o v e r  any excess sum above th e  amount covered by th e  

p o l i c y  from th e  in s u r e d .

In  P e r e r a  v .  Motor  & Genera l  In s u ra n c e  C o . , 48 Jones 

S . P . J .  h e ld  t h a t  s e c t i o n  10 imposed a s t a t u t o r y ,  as 

opposed t o  a c o n t r a c t u a l ,  l i a b i l i t y  on in s u r e r s  t o  pay 

persons who o b ta in e d  judgment a g a i n s t  th e  persons in su re d  

on a c la im  covered by th e  p o l i c y .  A c c o r d in g ly ,  th e  s e c t i o n  

g iv e s  a t h i r d  p a r t y  a d i r e c t  r i g h t  o f  a c t i o n  a g a i n s t  the  

i n s u r e r  t o  e n fo r c e  th e  l i a b i l i t y .

The c o u r t s  have been q u i t e  generous in  the

46 s . 1 0 ( 2 ) ( a ) .

47 s s . 1 0 ( 3 )  and 1 0 ( 2 ) ( c )  r e s p e c t i v e l y .

48 [1 9 7 1 ]  2 A l l  N .L .R .  261 a t  265.
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i n t e r p r e t a t i o n  o f  s e c t i o n  1 0 ( 2 ) ( a )  r e q u i r i n g  th e  g i v i n g  o f  

n o t i c e  o f  p roceed in gs  t o  i n s u r e r s .  In  M a r t i n s  v .  N a t io n a l  

Em ployers1 M u t u a l . 49 Lambo J . ,  h e ld  t h a t  th e  n o t i c e  may 

p r o p e r ly  be g ive n  by th e  t h i r d  p a r t y  as v a l i d l y  as by th e  

in s u re d .  I t  was f u r t h e r  h e ld  t h a t  two l e t t e r s  w r i t t e n  by 

th e  t h i r d  p a r t y ’ s s o l i c i t o r  g i v i n g  d e t a i l s  o f  th e  a c c i d e n t  

and v e h i c l e  s a t i s f i e d  th e  s t a t u t o r y  r e q u i r e m e n t s . On 

a p p e a l ,  th e  d e c is io n  was a f f i r m e d  by th e  Supreme C o u r t  

a l th o u g h  th e  c o u r t  d is a g re e d  t h a t  th e  second l e t t e r  

c o n s t i t u t e d  s u f f i c i e n t  n o t i c e  inasmuch as th e  s o l i c i t o r  had 

th r e a te n e d  t o  c a r r y  o u t  h is  f u r t h e r  i n s t r u c t i o n s  w i t h o u t  

expanding on what those  i n s t r u c t i o n s  w e r e . 50 S i m i l a r l y ,  i t  

was he ld  in  P e r e r a  ( s u p r a )  t h a t  two l e t t e r s  addressed to  

th e  i n s u r e r  by th e  t h i r d  p a r t y ’ s s o l i c i t o r  c la im in g  t h a t  

un less  a s e t t l e m e n t  was reached ,  th e  s o l i c i t o r  had 

i n s t r u c t i o n s  t o  is s ue  w r i t s  a g a i n s t  th e  in s u r e d ,  s a t i s f i e d  

th e  re q u ire m e n ts  on n o t i c e .  On a c la im  by th e  i n s u r e r  t h a t  

the  posted l e t t e r s  were no t  r e c e iv e d ,  Jones S . P . J . , r e l y i n g  

on th e  d e c is io n  o f  th e  Supreme C our t  in  M a r t i  ns ( s u p r a ) ,  

were a s i m i l a r  de fence  was r a i s e d ,  h e ld  t h a t  p r o o f  t h a t  a 

l e t t e r  was p r o p e r ly  addressed and posted i s ,  pr ima f a c i e ,  

ev idence  t h a t  i t  was d e l i v e r e d  t o  th e  a ddressee .

Though th e  c o u r t s  t r i e d  t o  ensure  t h a t  t h i r d  p a r t i e s  

were not  p r e ju d ic e d  in  th e  s e t t l e m e n t  o f  c la im s  by 

i n s u r e r s ’ i n d i f f e r e n c e ,  t h e r e  was s t i 11 p r e j u d i c i a l  conduct  

o u ts id e  th e  scope o f  th e  1950 Act  as t h e r e  were l i m i t a t i o n s

49 [1 9 6 9 ]  N . C .L . R .  49 .

50 [1 9 6 9 ]  N . C .L . R .  365 a t  p . 395 ( S . C . ) .
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on i t s  a p p l i c a t i o n .  T h a t  Act  imposed a l i a b i l i t y  t o  s e t t l e

w i t h o u t  s t i p u l a t i n g  th e  p e r io d  w i t h i n  which th e  l i a b i l i t y

should  be d is c h a r g e d .  More i m p o r t a n t l y ,  t h e  A ct  a p p l i e s

o n ly  t o  t h i r d  p a r t y  motor l i a b i l i t y  f o r  de a th  o r  b o d i l y

i n j u r y ,  th e r e b y  e x c lu d in g  o t h e r  forms o f  l i a b i l i t y

in s u ra n c e  from i t s  p u r v i e w . 51

I t  appears  i t  was w i t h  a v iew t o  p r o v i d i n g  f o r  th e

above shortcom ings t h a t  s e c t i o n  43 was in c lu d e d  in  t h e

In s u ra n c e  Act  o f  1976. The s e c t i o n  p r o v id e s  t h a t :

Where c i v i l  p roceed in gs  a r e  ta k e n  in  c o u r t  in  
r e s p e c t  o f  any c la im  under a p o l i c y  o f  in su ra n c e  
and judgment is  o b ta in e d  a g a i n s t  any person  
in s u re d  by a p o l i c y  o f  in s u r a n c e . . . t h e  i n s u r e r  
s h a l l . . . p a y  to  th e  persons e n t i t l e d  t o  the
b e n e f i t  o f  any such judgment th e  sum payab le
( i n c l u d i n g  c o s t  and i n t e r e s t  on such sum) no t
l a t e r  than  30 days from th e  d a te  o f . . . ju d g m e n t .

The p r o v i s i o n  i s  made s u b j e c t  t o  c o n d i t i o n s  as t o  th e

g i v i n g  o f  n o t i c e  o f  p ro c e e d in g s ,  c a n c e l l a t i o n  o f  p o l i c y ,

and avo idan ce  f o r  n o n - d is c lo s u r e  and m i s r e p r e s e n t a t i o n  as

c o n ta in e d  in  s e c t i o n  10 o f  th e  1950 A c t .

The p r o v is i o n s  o f  s e c t i o n  43 were a p t l y  s t a t e d  by

Mohammed C .J .  in  Kano v .  N i g e r i a n  S a f e t y  In s u ra n c e  Co. as

" p r i m a r i l y  in ten d e d  t o  p r o t e c t  th e  i n t e r e s t s  o f  t h e

N i g e r i a n  p u b l i c  a g a in s t  in s u r e r s  who a re  wont t o  d e la y  in

th e  s e t t l e m e n t  o f  c la im s  and in  consequence cause h a rd s h ip

t o  genu ine  c la im a n ts  a g a i n s t  th e m " .52 The le a r n e d  ju d g e

51 I t  was h e ld  in  Adeoye v .  W e s t - A f r i c a n  P r o v i n c i a l  I n s .  
[1 9 7 0 ]  N . C .L . R .  409 t h a t  s . 1 0 ( 1 )  o f  th e  1950 Act  does n o t  
a p p ly  t o  l i a b i l i t y  in c u r r e d  on th e  damage o f  a t h i r d  p a r t y ’ s 
p r o p e r t y .  See a ls o  Lion o f  A f r i c a  I n s ,  v .  Anuluoha [1 9 7 2 ]  
N . C .L . R .  74; Sese v . S e n t in e l  Ass. Co. L t d . [ 1 9 8 6 ]  3 N .W .L .R .  
673.

52 3 L .R .N .  329 a t  p . 331 .
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d is a g r e e d  w i t h  th e  e a r l i e r  h o ld in g  in  S a l i h u  v .  N ig e r ia n  

S a f e t y  In s u ra n c e  C o .53 t o  th e  e f f e c t  t h a t  s e c t i o n  43 o f  th e  

1976 Act  i m p l i e d l y  o v e r r u le d  s e c t i o n  10 o f  t h e  1950 Act  

s in c e  th e  fo rm er  was subsequent in  t im e .  W i th  r e s p e c t ,  

t h e r e  can be no q u e s t io n  o f  one s t a t u t e  i m p l i e d l y  

o v e r r u l i n g  th e  o t h e r  s in c e  both a r e  no t  c o te rm in o u s .  

S e c t io n  10 r e l a t e s  o n ly  to  t h i r d  p a r t y  motor c la im s  a r i s i n g  

f rom dea th  o r  b o d i l y  i n j u r y  w h i l e  s e c t i o n  43 i s  no t  so 

l i m i t e d ,  and d e l i b e r a t e l y  so i t  i s  s u b m i t t e d .  F u r th e rm o re ,  

s e c t i o n  43 in  o r d e r  to  p lug  a lo o p h o le  p r e s c r i b e s  a t im e  

l i m i t  o f  30 days w i t h i n  which a l l  t h i r d  p a r t y  l i a b i l i t y  

c la im s  ( i n c l u d i n g  motor)  must be s e t t l e d .

Both s e c t i o n s  10 o f  th e  1950 A ct  and 43 o f  t h e  1976 

Act  a r e  designed t o  p r o t e c t  t h i r d  p a r t i e s  who have o b ta in e d  

judgments  a g a i n s t  in s u re d s .  As such, th e y  do n o t  enure  f o r  

th e  b e n e f i t  o f  in s u re d s .  In  Qgi nni v .  Motor  & Genera l  

In s u ra n c e  Co. . 54 th e  in s u re d ,  a g a i n s t  whom judgment  had been 

o b ta in e d  by a t h i r d  p a r t y  f o r  i n j u r i e s  s u s ta in e d  from th e  

i n s u r e d ’ s n e g l i g e n t  d r i v i n g ,  sued th e  i n s u r e r  p u r p o r t e d ly  

under th e  s t a t u t o r y  p r o v is i o n s  f o r  an in d e m n i ty  a g a i n s t  th e  

judgm ent .  The c la im  was d ism issed  on th e  ground t h a t  the  

in s u re d  could  not  r e l y  on th e  p r o v i s i o n s  which were h e ld  t o  

a p p ly  o n ly  t o  "persons e n t i t l e d  to  th e  b e n e f i t  o f  [any]

53 U n r e p o r te d ,  S u i t  No. K W S /2 3 /7 9 , d iscussed  in  3 L .R .N .  
329.

54 3 L .R .N .  63
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such judgment" a g a i n s t  th e  i n s u r e d . 55 S i m i l a r l y ,  in  Kano v .  

N i g e r i a n  S a f e t y  In s u ra n c e  Co. (s u p r a )  i t  was h e ld  ( a t  

p. 332)  t h a t  "s43 o f  th e  Decree ,  l i k e  s10 o f  th e  A c t ,  

r e l a t e s  t o  e n fo rcem ent  o f  judgments a g a i n s t  i n s u r e r s .  I t  

does no t  r e l a t e  t o  th e  s i t u a t i o n  in  t h i s  case where th e  

[ i n s u r e d ]  i s  c la im in g  d i r e c t l y  a g a i n s t  h i s  i n s u r e r " .

A measure o f  p r o t e c t i o n  from th e  i n d i f f e r e n t  a t t i t u d e  o f  

i n s u r e r s  in  s e t t l i n g  c la im s  i s  p ro v id e d  f o r  in su re d s  under  

motor p o l i c i e s  by s e c t i o n  44 o f  th e  1976 In s u ra n c e  A c t .  The 

s e c t i o n  s t i p u l a t e s  t h a t  th e  i n s u r e r  s h a l l  do one o f  two 

t h i n g s  no t  l a t e r  than  90 days from th e  d a te  a c la im  i s  made 

under a p o l i c y  in  r e l a t i o n  t o  motor v e h i c l e  a c c i d e n t s :  ( a )  

where th e  i n s u r e r  a c ce p ts  l i a b i l i t y ,  i t  s h a l l  s e t t l e  th e  

c la im  no t  l a t e r  than  th e  s t i p u l a t e d  p e r io d ,  (b )  where i t  

does no t  a c c e p t  l i a b i l i t y ,  i t  s h a l l  d e l i v e r  a s ta te m e n t  

d i s c l a i m i n g  l i a b i l i t y  t o  th e  in su re d  o r  h i s  r e p r e s e n t a t i v e  

not  l a t e r  than  th e  s t i p u l a t e d  p e r io d .

In  o r d e r  t o  e x p e d i t e  th e  s e t t l e m e n t  o f  c la im s ,  a 

b o t t l e n e c k  which i n s u r e r s  i n s i s t e d  on as a p r e c o n d i t i o n  o f  

s e t t l i n g  motor a c c i d e n t  c la im s  is  removed by s e c t i o n  45 o f  

th e  1976 A c t .  The s e c t i o n  p ro v id e s  t h a t  i t  s h a l l  no t  be 

necessary  f o r  any c la im a n t  to  d e l i v e r  a p o l i c e  r e p o r t  on an 

a c c i d e n t  to  th e  i n s u r e r  where no death  o r  b o d i l y  i n j u r y  i s

55 I t  i s  no t  c l e a r  from th e  r e p o r t  t h a t  th e  in s u re d  based 
h is  a c t i o n  o n ly  on th e  s t a t u t o r y  p r o v i s i o n s .  H is  w r i t  and 
s ta te m e n t  o f  c la im  r e v e a l  he was c la im in g  under a 
c o n t r a c t u a l  l i a b i l i t y  un d e r ta k e n  by th e  i n s u r e r  in  th e  
p o l i c y  t o  in d e m n ify  him a g a i n s t  t h i r d  p a r t y  c la im s .  As such 
i t  was, w i t h  r e s p e c t ,  u n n e c e s s a r i l y  harsh t o  d ism is s  th e  
c la im  w i t h o u t  c o n s id e r in g  th e  c o n t r a c t u a l  l i a b i l i t y .
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in v o lv e d  ( s . 4 5 ( 1 ) ) .  I t  i s  f u r t h e r  p ro v id e d  t h a t  i t  i s  

s u f f i c i e n t  p ro o f  o f  an a c c i d e n t  f o r  a p a r t y  t o  d e l i v e r  a 

s ta te m e n t  o f  th e  f a c t s  o f  th e  a c c i d e n t  t o  th e  i n s u r e r  

t o g e t h e r  w i t h  th e  s ta te m e n t  o f  an e y e w i tn e s s  i f  any 

( s . 4 5 ( 2 ) ) .

No c o n v in c in g  e x p l a n a t i o n  can be advanced f o r  why th e  

1976 A ct  l i m i t e d  i t s  c la im  s e t t l e m e n t  p r o v i s i o n s  t o  motor  

v e h i c l e  and t h i r d  p a r t y  l i a b i l i t y  c la im s  o n l y .  Though i t  i s  

conceded t h a t  e v id e n c e  f rom th e  law r e p o r t s  r e v e a l s  t h a t  

t h e  m a j o r i t y  o f  l i t i g a t i o n  a r i s i n g  from th e  f a i l u r e  o f  

i n s u r e r s  t o  s e t t l e  c la im s  p r o m p t ly ,  o r  a t  a l l ,  i n v o lv e  

motor  c la im s ,  t h i s  i s  in c o n c lu s i v e  o f  th e  f a c t  t h a t  o t h e r  

c la s s e s  o f  in su re d  persons have no t  s u f f e r e d  a t  th e  hands 

o f  in s u r e r s  in  th e  s e t t l e m e n t  o f  c la im s .  Between 1979 and 

1985, i n s u r e r s  p a id  o u t  th e  most on motor  i n s u r a n c e . 56 

However, between 1975 and 1982 in s u r e r s  r e c e iv e d  th e  

h i g h e s t  premium income from motor in s u ra n c e .  T h is  t r e n d  was 

r e v e rs e d  in  1983 when motor in su ra n c e  was pushed t o  t h i r d  

p l a c e ,  w i t h  l i f e  and genera l  a c c i d e n t  in su ra n c e  

r e s p e c t i v e l y  ac co u n t in g  f o r  th e  h i g h e s t  premium income 

between 1983 and 19 8 6 . 57 I t  f o l l o w s  t h a t  th e  p o s s i b i l i t y  o f  

more c la im s  from in s u re d s  in  th e s e  l a t t e r  c a t e g o r i e s  

i n c r e a s e s ,  w i th  a consequent in c r e a s e  in  th e  l i k e l i h o o d  o f  

p r e j u d i c e  from i n s u r e r s  conduct in  p a y in g .  In  any e v e n t ,  

t h e r e  i s  no e v id e n c e  t o  suggest  t h a t  th e  1976 p r o v is i o n s

56 N i g e r i a n  In s u ra n c e  Year  Book (1 9 8 7 )  T a b le s  I , I I & I I I ,  
p p . 1 8 3 -1 8 4 .

57 I b i d . . T a b le  I I  p . 184.
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have improved th e  p l i g h t  o f  t h i r d  p a r t i e s  o r  motor  

in s u r e d s .  At  l e a s t ,  post  1976 cases d iscussed  below tend  to  

e s t a b l i s h  th e  c o n t r a r y .

The s t a u t o r y  p r o v i s i o n s ,  w h i l e  imposing on in s u r e r s  an 

o b l i g a t i o n  t o  s e t t l e  c e r t a i n  c la im s  w i t h i n  a s p e c i f i e d  

t i m e ,  a re  i n e x p l i c a b l y  s i l e n t  on t h e  consequences o f  

f a i l u r e  t o  comply. T h is  may e x p l a i n  why in su re d s  have not  

sought t o  r e l y  on th e  p r o v is i o n s  in  l i t i g a t i o n .  The o n ly  

s a n c t io n  a g a in s t  an i n s u r e r  f a i l i n g  t o  pay c la im s  w i t h i n  

t h e  s t a t u t o r y  p e r io d  i s  c o n ta in e d  in  s e c t i o n  7 ( 1 ) ( n )  o f  th e  

1976 Act  which empowers th e  D i r e c t o r  to  cancel  th e  

r e g i s t r a t i o n  o f  an in s u r e r  which " p e r s i s t e n t l y  f a i l s  t o  pay 

c la im s  p r o m p t ly " .  There i s  no r e p o r te d  in s ta n c e  where th e  

power has been invoked ,  and one may d is m is s  i t  as o f f e r i n g  

no r e a l  he lp  to  in su reds  o r  t h i r d  p a r t i e s .  I t  i s  s u b m i t te d ,  

however, t h a t  th e  f a i l u r e  o f  an i n s u r e r  t o  comply w i t h  th e  

p r o v i s i o n s  may amount t o  a breach o f  s t a t u t o r y  du ty  and 

damages may be recovered  in  an a c t i o n  by an in su re d  f o r  th e  

b r e a c h .

7 . 3 . 2  C o n s e q u e n t ia l  Losses. Exemption C lauses  and 

Fundamental Breach

Some c o u r ts  were no t  going t o  s top  a t  e x p re s s in g  

d i s p l e a s u r e  a t  i n s u r e r s ’ conduct  in  o r d e r  t o  compel them to  

a c t  p r u d e n t ly  in  s e t t l i n g  c la im s .  Reminding i n s u r e r s  o f  th e  

c l i e n t - l o s i n g  consequence o f  shabby t r e a t m e n t  o f  in su re d s  

in  c la im s  s e t t l e m e n t ,  as Agoro J .  had done in  Thawardas  

( s u p r a ) ,  appears to  have had l i t t l e  e f f e c t  a t  e n s u r in g  a
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change in  a t t i t u d e .  Compulsory in s u ra n c e ,  th e  p u b l i c  

i n t e r e s t  in  encourag ing  in s u ra n c e ,  and la c k  o f  any 

a l t e r n a t i v e  t o  p r i v a t e  in s u ra n c e  s e rv e  t o  g u a ra n te e  a 

ste ad y  supp ly  o f  c l i e n t s  n o tw i t h s t a n d i n g  poor customer  

s a t i s f a c t i o n .  The s t a t u t o r y  p r o v is i o n s  may, a t  b e s t ,  have 

improved t h i n g s  m a r g i n a l l y  though t h i s  i s  no t  bourne o u t  by 

th e  cases .  The f a i l u r e  o f  th e  s u p e r v is o r y  a u t h o r i t i e s  to  

m o n i to r  com pl iance  e f f e c t i v e l y  and ta k e  s te p s  t o  c o n t r o l  

e r r i n g  i n s u r e r s  meant th e y  had l i t t l e  p r a c t i c a l  e f f e c t .

I t  i s  e v i d e n t  t h a t  an in s u re d  d e p r iv e d  f o r  any 

s i g n i f i c a n t  le n g th  o f  t im e  o f  in s u ra n c e  moneys i s  bound to  

s u f f e r  h a r d s h ip .  The g r a v i t y  o f  th e  h a rd s h ip  would depend 

t o  a g r e a t e r  o r  l e s s e r  e x t e n t  on th e  ty p e  o f  lo ss  in v o l v e d ,  

th e  p r i v a t e  o r  commercial c a p a c i t y  o f  th e  in s u re d  and h is  

means. I t  i s  a g a i n s t  t h i s  background t h a t  th e  methods 

adopted by th e  c o u r ts  t o  ensure  t h a t ,  as f a r  as p o s s i b l e ,  

th e  in s u re d  does no t  s u f f e r  unduly  from an i n s u r e r ’ s 

f a i l u r e  t o  s e t t l e  c la im s  p r o m p t ly ,  a re  c o n s id e re d .

For th e  avo idance  o f  r e p e t i t i o n ,  th e  problem a r i s i n g  

in  most o f  th e  cases i s  s i m i l a r .  The in s u re d  makes a c la im  

on th e  i n s u r e r  who f a i l s  t o  s e t t l e  w i t h i n  a re as o n ab le  

t im e .  In  a d d i t i o n  t o  su ing  f o r  th e  in s u re d  lo s s ,  the  

in s u re d  c la im s  c o n s e q u e n t ia l  losses  s u f f e r e d  as damages f o r  

th e  i n s u r e r ’ s breach o f  c o n t r a c t .  The i n s u r e r  in  de fence  

r e l i e s  on a c la u s e  in  th e  p o l i c y  l i m i t i n g  i t s  l i a b i l i t y  to  

th e  in s u re d  lo ss  o n ly  and s p e c i f i c a l l y  e x c lu d in g  l i a b i l i t y  

f o r  c o n s e q u e n t ia l  lo s s .  The q u e s t io n  a r i s e s  whether  the  

i n s u r e r  i s  e n t i t l e d  t o  g e t  round th e  l a t t e r  c la im  t h i s  way.
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The e a r l i e s t  r e p o r te d  case on th e  is s u e  i s  Kayode v .

Royal Exchange A ss u ra n c e . 58 A commercial v e h i c l e  in s u re d

a f t e r  a month o f  purchase was damaged in  an a c c i d e n t  which

th e  i n s u r e r  e l e c t e d  t o  r e p a i r .  The v e h i c l e  spen t  8 months

w i t h  th e  r e p a i r e r s  and up t o  th e  t im e  o f  t h e  a c t i o n  i t  had

not  been s a t i s f a c t o r i l y  r e p a i r e d  h a v in g  f a i l e d  a

r o a d w o r th in e s s  t e s t .  T a y l o r  J . ,  h e ld  t h a t  4 months was a

re a s o n a b le  t im e  w i t h i n  which th e  v e h i c l e  should  have been

r e p a i r e d  and awarded th e  in su re d  lo ss  o f  p r o f i t s  f o r  4

months d u r in g  th e  p e r io d  o f  u n reasonab le  d e la y .  The

exem ption  c la u s e  r e l i e d  on by th e  i n s u r e r  t o  d e f e a t  th e

c la im  f o r  c o n s e q u e n t ia l  lo s s  was h e ld  i n a p p l i c a b l e  as a

m a t t e r  o f  c o n s t r u c t i o n  s in c e  i t  was read t o  a p p ly  o n ly

when th e  v e h i c l e  was no t  damaged as a r e s u l t  o f  b u r s t

t y r e s ,  and th e  i n s u r e d ’ s v e h i c l e  had been so damaged. On

a p p e a l ,  th e  d e c is io n  was re ve rs ed  by th e  Supreme C o u r t

p a r t l y  because th e  exemption c la u s e  d id  no t  p e r m i t  o f

T a y l o r  J . ’ s i n t e r p r e t a t i o n . Abbot F . J .  d e l i v e r i n g  t h e

judgment o f  th e  c o u r t  observed:

. . . c o m p e n s a t io n  f o r  lo ss  o f  use i s  s p e c i a l l y  
e x c e p t e d . ,  and th e  r i g h t s  o f  th e  in s u re d  a re  
l i m i t e d  by those  e x c e p t i o n s .  I t  seems t h a t  to  
p e r m i t  th e  in su re d  t o  o b t a i n  compensation f o r  
lo s s  o f  u s e . . .  in  an a c t i o n  f o r  breach o f  [ t h e  
c o n t r a c t ]  by f a i l i n g  to  r e p a i r  w i t h i n  a 
re as o n ab le  t im e  is  a n e g a t io n  o f  th e  p a r t i e s  
i n t e n t i o n  when the y  e n te r e d  i n t o  [ t h e  c o n t r a c t ] . 59

The n e x t  im p o r ta n t  case is  B ida  v .  Motor & Genera l

58 [ 1 9 5 5 - 5 6 ]  W .R .N .L .R .  154.

59 [ 1 9 5 8 ]  W .R .N .L .R .  56 a t  p . 59 ( S . C . ) .
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I n s u r a n c e . 60 where th e  i n s u r e r  r e p u d ia te d  l i a b i l i t y  

f o l l o w i n g  th e  d e s t r u c t i o n  o f  a commercial v e h i c l e  by f i r e  

a l l e g i n g  n o n - d is c lo s u r e  o f  t h e  f a c t  t h a t  th e  v e h i c l e  was 

second hand a t  th e  t im e  o f  i n s u r i n g .  B e l l o  A g . C . J . ,  found  

t h a t  t h e  v e h i c l e  was a new one and h e ld  t h a t  th e  in s u r e r  

had w r o n g f u l l y  r e p u d i a t e d .  On th e  exem ption c la u s e  r e l i e d  

on by th e  i n s u r e r  t o  d e f e a t  th e  i n s u r e d ’ s c la im  f o r  lo ss  o f  

e a r n in g s  f o r  a p e r io d  o f  6 months, i t  was h e ld  ( a t  p . 280)  

t h a t :  “Having r e p u d ia te d  th e  c o n t r a c t  t o  d e f e a t  th e

[ i n s u r e d ’ s]  c la im  f o r  in d e m n i ty ,  th e  [ i n s u r e r s ]  cannot  a t  

th e  same t im e  a pprob ate  i t  and ta k e  s h e l t e r  under th e  

e x c e p t io n s  c l a u s e . "  The ju dge  d i s t i n g u i s h e d  Kayode 

( s u p r a ) ,  and h e ld  t h a t  t h e  i n s u r e r ’ s wrongfu l  r e p u d i a t i o n  

amounted t o  a breach o f  c o n t r a c t .  A p p ly in g  Hadley  v .  

B a x e n d a le . 61 lo ss  o f  e a rn in g s  f o r  3 months was th e  loss  

f l o w i n g  from th e  i n s u r e r ’ s breach s in c e  i t  knew t h e  v e h i c l e  

was used f o r  commercial  purposes.

Though B e l l o  Ag. C . J .  had broken new ground in  B i d a . 

i t s  e f f e c t  was u n c e r t a i n .  The case was a f i r s t  in s ta n c e  

d e c is io n  and no one could  p r e d i c t  i f  i t  would be f o l l o w e d .  

In  both Akunne v .  Arrowhead In s u ra n c e 62 and A1 a k i . ia  v .  

Mercury  A ss u ra n c e . 63 i t  was h e ld  t h a t  c la u s e s  exempting  

c o n s e q u e n t ia l  lo ss  o p e ra te d  t o  d e f e a t  th e  c la im  o f  in su re d

60 [1 9 7 2 ]  N . C .L . R .  270.

61 (1 8 5 4 )  156 E .R .  145.

62 [ 1 9 7 5 ]  7 C . C . H . C . J .  1039. See a ls o  O tu y a lo  v .  Mercury
Ass. [1 9 7 2 ]  12 C . C . H . C . J .  94 .

63 [ 1 9 7 5 ]  9 C . C . H . C . J . 1301 .
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persons under p r i v a t e  motor p o l i c i e s  f o r  t h e  c o s t  o f  

a l t e r n a t i v e  t r a n s p o r t  d u r in g  th e  p e r io d  t h e i r  v e h i c l e s  were  

o u t  o f  use due t o  the  in s u r e r s  f a i l u r e  to  s e t t l e  th e  c la im s  

p r o m p t ly .  I n  th e  fo rm er  case ,  th e  ju d g e  noted  t h a t  th e  f a c t  

t h a t  t h e  p o l i c y  was d e s c r ib e d  as 'com prehens ive*  was 

im m ater i  a l .

The h igh  p o i n t  in  t h e  a t t e m p t  t o  make i n s u r e r s  l i a b l e  

f o r  lo ss e s  s u f f e r e d  as a r e s u l t  o f  u n re a s o n a b le  d e la y  in  

th e  s e t t l e m e n t  o f  c la im s  came in  Abed Bros.  L td .  v .  N ig e r  

I n s u r a n c e . 64 The i n s u r e r  e l e c t e d  t o  r e p a i r  th e  damage t o  a 

v e h i c l e  which t o  i t s  knowledge was used in  t h e  i n s u r e d ’ s 

haulage  b u s in e s s .  I t  to o k  n e a r l y  2 y ears  t o  e f f e c t  com plete  

r e p a i r s .  The in su re d  c la im e d  damages f o r  lo s s  o f  p r o f i t s  a t  

£600 per  month f o r  th e  p e r io d  th e  v e h i c l e  was o u t  o f  use,  

and th e  i n s u r e r  in  de fence  r e l i e d  on c la u s e  2 o f  th e  p o l i c y  

e x c l u d i n g  l i a b i l i t y  f o r  " c o n s e q u e n t ia l  l o s s ,  d e p r e c i a t i o n ,  

wear and t e a r  e t c . "  Wheeler  J . ,  in  a l u c i d  ju dgm ent ,  he ld  

t h a t  s in c e  th e  p o l i c y  was s i l e n t  on th e  t im e  f o r  r e p a i r s ,  

a re a s o n a b le  t im e  would be im p l i e d .  A r e a s o n a b le  t im e  under  

th e  c i rc u m sta n c e s  was 6 months whereas th e  i n s u r e r  was 

found t o  have been g u i l t y  o f  un re a s o n a b le  d e la y  f o r  a 

p e r io d  o f  23 months f o r  which t h e  damages c la im e d  by the  

in s u re d  were awarded s in c e  t h i s  was th e  lo s s  f lo w in g  

d i r e c t l y  and n a t u r a l l y  from th e  i n s u r e r ’ s breach o f  

c o n t r a c t .  The le a rn e d  ju dge  h e ld  t h a t ,  as a m a t t e r  o f  

c o n s t r u c t i o n ,  th e  exemption c la u s e  d id  no t  p r o t e c t  the  

i n s u r e r  from th e  consequences o f  breach o f  th e  r e p a i r

64 [ 1 9 7 6 ]  N . C . L . R .  4 5 8 .
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c o n t r a c t  t o  which th e  p o l i c y  had been t r a n s fo rm e d ,  and

happening o u ts i d e  th e  p e r io d  o f  th e  in s u ra n c e .

On a p p e a l ,  B e l l o  J . S . C . ,  (now in  th e  Supreme C o u r t )

found th e  o p p o r t u n i t y  t o  impose th e  checks commenced in

B ida  on i n s u r e r s .  D e l i v e r i n g  th e  o n ly  judgm ent ,  he he ld

t h a t  i t  was a fundamenta l  te rm  (h o w b e i t  i m p l i e d )  t h a t

r e p a i r s  were e f f e c t e d  w i t h i n  a re a s o n a b le  t im e .  F a i l u r e  to

comply amounted t o  a fundamenta l  breach by th e  i n s u r e r .  The

ju d g e ,  however, s t a t e d  th e  e f f e c t  o f  t h i s  fundamenta l

breach on th e  exemption c la u s e  in  r a t h e r  a m b iv a le n t  te rm s .

Q u ot ing  from Lord Upjohn in  th e  Suisse  A t l a n t i q u e 65 case ,  he

h e ld  ( a t  p . 48 )  t h a t  " th e  q u e s t io n  w hether  an exemption

c l a u s e . . . i n  a c o n t r a c t  i s  a p p l i c a b l e  where t h e r e  i s  a

fundamenta l  breach o f  th e  c o n t r a c t  i s  one o f  th e  t r u e

c o n s t r u c t i o n  o f  th e  c o n t r a c t " .  The c o n s t r u c t i o n  o f  Wheeler

J . ,  was upheld though he had no t  dec ided  th e  case as one o f

fundam enta l  b reach .  On th e  o t h e r  hand, hav ing  c i t e d

H a r b u t t ’ s " P l a s t i c i n e "  L td .  v . Wayne Tank & Pump L t d . 66 and

Farnw orth  F inance  L td .  v .  A t t r y d e . 67 B e l l o  J . S . C .  concluded

th e  judgment:

We a c c o r d in g ly  ho ld  t h a t  th e  im p l ie d  te rm  to  
r e p a i r  th e  motor v e h i c l e  w i t h i n  a re a s o n a b le  t im e  
was a fundamenta l  te rm  o f  th e  p o l i c y  and t h a t ,  
h av ing  committed a breach o f  t h a t  fundamenta l  
te rm ,  th e  [ i n s u r e r ]  cannot  r e l y  on th e  l i m i t a t i o n  
o f  l i a b i l i t y  and e x c e p t io n s  c la u s e s  under th e  
p o l i c y  t o  a b s o lv e  i t s e l f  from th e  consequences o f

65 [1 9 6 7 ]  1 A .C .361  .

66 [1 9 7 0 ]  1 Q.B. 447 .  (C .A .  ) .

67 [1 9 7 0 ]  1 W .L .R .  1053. ( C . A . ) .
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i t s  b r e a c h .68

The ju dge  got  round th e  e a r l i e r  Supreme C o u r t  d e c is io n  in  

Kayode by d i s t i n g u i s h i n g  i t  on th e  ground t h a t  t h e r e  had 

been no fundamenta l  breach in  t h a t  case .

Though th e  a u th o r  o f  th e  s ta n d a rd  c o n t r a c t  t e x t  in

N i g e r i a  concludes t h a t  th e  c o u r t  was a d o p t in g  th e  p r i n c i p l e  

o f  fundamenta l  breach as a r u l e  o f  l a w , 69 t h i s  is  by no 

means c e r t a i n  from th e  d i c t a  used. The r e s u l t  o f  th e  

d e c is io n  may be f a i r  and j u s t ,  but  a p p ly in g  a d o c t r i n e  o f  

fundamenta l  breach or  breach o f  a fundamenta l  te rm  is  no t  

w i t h o u t  d i f f i c u l t i e s .  In  th e  f i r s t  p l a c e ,  (a s  d iscussed  in  

C hapter  5 p a ra .  5 . 5 . 3 ,  s u p r a ) ,  i t  appears  t h a t  developments  

in  th e  ge ne ra l  law o f  c o n t r a c t  seek t o  a v o id  th e  

c l a s s i f i c a t i o n  o f  terms as fundamenta l  t o  th e  c o n t r a c t  

e x c e p t  c o n d i t i o n s .  F u r th e rm o re ,  j u d i c i a l  i m p l i c a t i o n  o f  

terms i n t o  a c o n t r a c t  i s  s a id  t o  depend on th e  i n t e n t i o n  o f  

the  p a r t i e s ,  and is  done e i t h e r  because th e  p a r t i e s  th o u g h t  

th e  te rm  so obvious as t o  assume i t  was p a r t  o f  t h e  

c o n t r a c t  w i t h o u t  say ing  so,  o r  because i t  i s  necessary  t o  

g iv e  business  e f f i c a c y  to  th e  c o n t r a c t . 70 I t  does no t  

n e c e s s a r i l y  f o l l o w ,  however,  t h a t  th e  p a r t i e s  would have  

made th e  te rm  fundamenta l  t o  th e  c o n t r a c t  as th e  Supreme 

C ourt  d i d .  Peharps more s i g n i f i c a n t l y ,  to  th e  e x t e n t  t h a t  

th e  Supreme C o u r t  l a i d  down as an a b s o lu te  r u l e  t h a t  a 

p a r t y  in  breach o f  a fundamenta l  te rm  cannot  r e l y  on an

68 [1 9 7 6 ]  N . C .L . R .  37 a t  p p . 5 0 -5 1 .

69 S agay , N i g e r i a n  Law o f  C o n t r a c t . ( 1 9 8 5 )  p p . 1 5 4 -1 5 5 .

70 Chi t t y  on C o n t r a c t s . ( 2 6 th  e d . )  p a r a s .  9 0 3 , 9 0 4 .
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exemption c la u s e  no m a t te r  how w i d e ly  drawn, th e  subsequent  

d e c is io n  in  Photo P ro d u c t io n  L td .  v .  S e c u r i c o r 71 appears  to  

be g e n e r a l l y  agreed as hav ing  s t r u c k  the  de a th  blow t o  t h i s  

n o t i o n .  In d e ed ,  th e  Supreme C our t  r e l y i n g  on th e  case  

r e c e n t l y  made i t  c l e a r  in  Narumal & Sons L t d .  v .  Ni ger  

Benue T r a n s p o r t  L t d . . 72 t h a t  in  each case ,  t h e  q u e s t io n  i s  

one o f  c o n s t r u c t i o n  o f  th e  c o n t r a c t  t o  d e te rm in e  whether  an 

exemption c la u s e  i s  in ten d e d  t o  exempt l i a b i l i t y  f o r  th e  

consequences o f  a fundamenta l  breach o f  c o n t r a c t .  The case  

i t s e l f  r e l a t e d  t o  a breach o f  th e  w a r r a n ty  o f  s e a w o r th in e s s  

o f  a v e s s e l ,  but  th e  p r i n c i p l e  s t a t e d  appears  t o  be o f  

g e n e ra l  a p p l i c a t i o n .

Inasmuch as th e  approach o f  c o n s t r u in g  th e  exemption  

c la u s e  adopted by Wheeler  J . ,  accords w i t h  c u r r e n t  law,  i t  

has i t s  own problems. The ju d g e  had e a r l i e r  h e ld  t h a t  upon 

th e  i n s u r e r ’ s e l e c t i o n ,  th e  c o n t r a c t  became one o f  r e p a i r .  

There  i s  n o th in g  t o  show t h a t  th e  terms o f  t h i s  c o n t r a c t

a re  thos e  c o n ta in e d  in  th e  p o l i c y .  I t  i s  d o u b t fu l  i f  t h i s

is  p o s s ib le  as both c o n t r a c t s  impose d i f f e r e n t  o b l i g a t i o n s  

which e x p l a i n s  th e  n e c e s s i t y  f o r  im p ly in g  terms in  the

r e p a i r  c o n t r a c t .  I f  th e  exem ption c la u s e  was not  p a r t  o f

th e  r e p a i r  c o n t r a c t ,  i t  should  no t  have been c ons true d  in  

th e  f i r s t  p la c e  in  r e l a t i o n  t o  t h a t  c o n t r a c t .

There  is  u n c e r t a i n t y  in  th e  e f f e c t  o f  Abed on

71 [ 1 9 8 0 ]  A . C . 827.  See Chi t t y . o p . c i t . . p a r a s .9 6 0 , 9 6 2 .

72 [1 9 8 9 ]  2 N .W .L .R .  730. Note t h a t  B e l l o  C . J . N .  (now C h ie f  
J u s t i c e  o f  N i g e r i a )  was a bsent  from th e  p a n e l ,  and Abed was 
not c o n s id e re d  in  th e  case.
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subsequent cases .  In  Mercury Assurance Co. v .  A n o z i e . 73 th e  

C ourt  o f  Appeal re versed  th e  t r i a l  ju dge  t o  ho ld  t h a t  th e  

s ta n d a rd  c la u s e  exempting l i a b i l i t y  f o r  c o n s e q u e n t ia l  lo ss  

in  a p r i v a t e  motor p o l i c y  a p p l i e d  t o  d e f e a t  th e  i n s u r e d ’ s 

c la im  f o r  th e  c o s t  o f  a l t e r n a t i v e  t r a n s p o r t  upon th e  

i n s u r e r ’ s r e f u s a l  t o  s e t t l e  t h e  c la im .  In  I n d u s t r i  a l  

In s u ra n c e  L td .  v .  A igb eg ue . 74 th e  t r i a l  c o u r t ’ s d e c is io n  was 

a ga in  re v e rs e d  t o  hold t h a t  a c la im  f o r  lo ss  o f  p r o f i t s  f o r  

a p e r io d  o f  26 months d u r in g  which th e  i n s u r e r  p u rp o r te d  t o  

be e f f e c t i n g  r e p a i r s  on a commercial van was o u ts i d e  th e  

l i a b i l i t y  undertaken  in  the  cover  note  issued which was 

he ld  t o  be l i m i t e d  to  th e  lo s s  s u f f e r e d  by th e  v e h i c l e  

i t s e l f .  The C our t  o f  Appeal h e ld  t h a t  " In  th e  e v e n t  o f  the  

i n s u r e r  d e la y in g  p a y m e n t , . . .what  is  open t o  th e  [ i n s u r e d ]  

i s  a c la im  f o r  i n t e r e s t  on th e  sum as su re d ,  and t h a t ,  the  

c o u r t  has a d i s c r e t i o n  t o  g r a n t . "  In  n e i t h e r  case was Abed 

r e f e r r e d  t o  by th e  C our t  o f  A p p e a l .

The award o f  i n t e r e s t  be ing  d i s c r e t i o n a r y  makes i t  o f  

l i m i t e d  a id  to  in s u re d s .  In  Anyaegbunam v.  C r y s t a l  

B r o k e r s . 75 th e  d i s c r e t i o n  was re fu s e d  because th e  judge  he ld  

t h a t  th e  in su re d  was a d e q u a te ly  compensated f o r  th e  

i n s u r e r ’ s d e la y  in  pay ing s in c e  th e  sum in s u re d  was awarded 

w i t h o u t  making a l lo w a n c e  f o r  d e p r e c i a t i o n .  More

73 [1 9 7 7 ]  N .C .A .R .  406.

74 U n r e p o r te d ,  Appeal No. C A /B /5 5 /8 4  c o n ta in e d  in  (1 9 8 7 )  2 
N ig .  B u i .  C .L .  115.

75 [ 1 9 7 7 ]  N .C .L . R .  135. See a l s o  Alagbe v .  U n i te d  N i g e r i a  
I n s . 3 L .R .N .  20, where th e  c la im  f o r  i n t e r e s t  f a i l e d .
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i m p o r t a n t l y ,  i n t e r e s t  r a t e s  awarded by th e  c o u r ts  a r e  

c a l c u l a t e d  between 4 and 5 per  c e n t . 76 The inadequacy i s  

obvious when compared w i t h  commercial  r a t e s  t o  which t h e  

in su re d  would be e n t i t l e d  i f  th e  in s u ra n c e  money was in  h i s  

possess ion ,  o r  th e  p r o f i t s  earned i f  h i s  v e h i c l e  had been 

r e p a i r e d  p ro m p t ly .

The High C our t  d e c is io n s  make a worse case f o r  th e  

u n c e r t a i n t y  in  th e  law .  In  Iy a nda  v .  M id land  & M a n s f ie ld  

I n s u r a n c e . 77 Aboder in  J . ,  r e l i e d  on Abed t o  ho ld  t h a t  d e la y  

o f  4 months in  e f f e c t i n g  r e p a i r s  to  a damaged v e h i c l e  was 

unreasonab le  and amounted t o  a fundamenta l  breach  

p r e v e n t in g  th e  i n s u r e r  as a m a t t e r  o f  law from r e l y i n g  on 

th e  exemption c la u s e  t o  d e f e a t  th e  c la im  f o r  lo ss  o f  

p r o f i t s .  S i m i l a r l y ,  Savage J . ,  in  Omotosho v .  Gateway 

In su ra n c e  ( s u p r a ) ,  h e ld  ( a t  p . 295)  t h a t  th e  i n s u r e r ’ s 

" F a i l u r e  t o  have th e  damaged c a r  r e p a i r e d  i s  a breach o f  

th e  p o l i c y .  I t  i s  a fundamenta l  breach and t h e r e  can be no 

q u e s t io n  o f  l i m i t a t i o n  c la u s e  in  t h a t  r e g a r d . "  However, th e  

i n s u r e d ’ s f a i l u r e  t o  prove th e  lo ss  s u f f e r e d  p re v e n te d  

r e c o v e r y .  In  O.io v. N i g e r i a  R e l i a n c e . 78 i t  was h e ld  t h a t  

th e  i n s u r e r ’ s r e p u d i a t i o n  o f  l i a b i l i t y  " w i th o u t  th e  

s l i g h t e s t  endeavour to  i n v e s t i g a t e  th e  cause o f  th e  

a c c id e n t "  amounted to  a "complete  d i s r e g a r d  f o r  th e  r i g h t s

76 In  N a t i o n a l  Em plo yers ’ Mutual v .  M a r t i n s  [1 9 6 9 ]  N .C . L . R .  
365,  th e  Supreme C our t  upheld  i n t e r e s t  awarded a t  4%.

77 U n re p o r te d ,  S u i t  N o . 1 / 2 7 1 / 7 9 ,  c o n ta in e d  in  (1 9 8 5 )  1 N ig .  
B u i .  C .L .  39.

78 [1 9 83 ]  2 F .N .R .  313 a t  p . 320.  Note t h a t  Abed was no t
consi d e r e d .

357



and losses  o f  th e  [ i n s u r e d ] " ,  and a breach o f  th e  c o n t r a c t  

o f  in s u ra n c e .  The c la u s e  exempting c o n s e q u e n t ia l  loss  was 

found to  be ambiguous and i n a p p l i c a b l e  t o  th e  c la im  f o r  

lo ss  o f  p r o f i t s  which was awarded.  On th e  o t h e r  hand, in  

Edema v .  Express In s u ra n c e  C o .79 i t  was h e ld  t h a t  th e  c la u s e  

exempting l i a b i l i t y  f o r  c o n s e q u e n t ia l  lo ss  d e fe a te d  th e  

c la im  f o r  e x p e n d i t u r e  in c u r r e d  d u r in g  th e  p e r io d  the  

in s u re d  v e h i c l e  was o u t  o f  use f o l l o w i n g  t h e  i n s u r e r ’ s 

w rongfu l  r e p u d i a t i o n .

A d m i t t e d l y ,  th e  N i g e r i a n  c o u r ts  appear  more 

s y m p a th e t ic  t o  in su re d s  when th e  i n s u r e r ’ s conduct has 

caused loss  o f  business p r o f i t s  as opposed t o  in su re d s  

c la im in g  under p r i v a t e  motor p o l i c i e s .  I t  should be 

conceded, however, t h a t  both c a te g o ry  o f  in s u re d s  s u f f e r  

lo sses  which i s  o n ly  one o f  quantum.

The A u s t r a l i a n  Law Reform Commission f e l t  a 

d i s i n c e n t i v e  was necessary  f o r  i n s u r e r s  d e la y in g  th e  

s e t t l e m e n t  o f  c la im s .  To t h i s  end, a mandatory payment o f  

i n t e r e s t  a t  commercial  r a t e s  in  both l i f e  and g e n e ra l  

in s u ra n c e  from th e  d a te  th e  d e la y  became un reasonab le  was 

recommended.80 As th e  Commission n o ted ,  th e  advantage was 

t h a t  in su re ds  would be e n t i t l e d  to  i n t e r e s t  w i t h o u t  

r e s o r t i n g  t o  l i t i g a t i o n ,  and the  commercial r a t e s  removed 

a d e f i c i e n c y  from i n t e r e s t  awarded by th e  c o u r t s . 81 The

79 U n re p o r te d ,  S u i t  N o . 1 / 3 6 / 8 1 ,  c o n ta in e d  in  (1 9 8 5 )  1 N ig .  
B u i .  C .L .  76.

80 A u s t r a l i a n  Law Reform Commission, R ep o r t  N o .20 ,
p a r a s .3 2 3 - 3 2 4 ,  enacted  in  s .  57 In s u ra n c e  C o n t r a c ts  Act  1984.

81 I b i d . . a t  p a r a . 320.
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Commission f u r t h e r  recommemded t h a t  th e  p r i n c i p l e  o f  utmost  

good f a i t h  should ap p ly  th r o u g h o u t  th e  c o n t r a c t ,  and an 

i n s u r e r  unreasonab ly  d e la y in g  t h e  s e t t l e m e n t  o f  a c la im  is  

in  breach o f  t h i s  du ty  and l i a b l e  t o  th e  in s u re d  f o r  

damages s u f f e r e d  from th e  b r e a c h . 82

The response o f  th e  c o u r t s  in  America  t o  un re a s o n a b le  

conduct by i n s u r e r s  in  th e  n e g o t i a t i o n  and s e t t l e m e n t  o f  

c la im s  was t o  deve lop  th e  p r i n c i p l e  o f  good f a i t h  which  

a p p l i e d  th ro u g h o u t  e v e ry  c o n t r a c t  o f  in s u r a n c e ,  i n t o  a t o r t  

o f  bad f a i t h . 83 An in s u r e r  a c t i n g  un re a s o n a b ly  in  s e t t l i n g  

c la im s  is  l i a b l e  f o r  t h i s  t o r t ,  and damages awarded may be 

p u n i t i v e  o r  exemplary  and may in c l u d e  sums f o r  

in co n v e n ie n c e  and mental d i s t r e s s  s u f f e r e d  by t h e  in s u r e d .

The c o u r ts  in  N i g e r i a  by a combined process  o f  

c o n s t r u in g  exemption c la u s e s  in  p o l i c i e s  a g a i n s t  the  

i n s u r e r  and a p p ly in g  a d o c t r i n e  o f  fundamenta l  breach as a 

r u l e  o f  law have ach ieved  f a i r n e s s  in  a s i g n i f i c a n t  number 

o f  cases .  However, in su re d s  have been w i t h o u t  remedy in  an 

e q u a l l y  s i g n i f i c a n t  number o f  cases .  There  may come a t im e  

when c la u s e s  would be so w i d e ly  and c l e a r l y  d r a f t e d  as to  

exempt i n s u r e r s  from l i a b i l i t y  f o r  lo ss e s  a r i s i n g  from  

t h e i r  conduct in  s e t t l i n g  c la im s  t h a t  th e  c o u r t s  would be 

pow erless  t o  a c t .

82 I b i d . . a t  p a r a . 328, e n ac ted  in  s . 13 In s u ra n c e  C o n t r a c ts  
Act 1984.

83 See g e n e r a l l y ,  Parks and H e i l ,  “ I n s u r e r s  Beware: 'Bad 
F a i t h ’ i s  in  F u l l  Bloom", ( 1973)  9 Forum 63; B a r r y ,  "An 
In dependent  Duty o f  Good F a i t h  and F a i r  D e a l in g  in  In s u ra n c e  
C o n t r a c ts  -  Gruenberg v. A etna  In s u ra n c e  C o . " ,  ( 1 9 7 4 )  11 San 
Diego L .R .  492.
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U l t i m a t e l y ,  i t  would be necessary  f o r  a way t o  be 

found in  e x e r c i s i n g  th e  D i r e c t o r ’ s power under s e c t i o n  14 

o f  th e  In s u ra n c e  Act  o f  1976 t o  approve a l l  p o l i c y  terms so 

as t o  ensure  t h a t  p r e j u d i c i a l  exemption c la u s e s  do no t  f i n d  

t h e i r  way i n t o  in su ra nc e  c o n t r a c t s  p a r t i c u l a r l y  i n d i v i d u a l  

c o n t r a c t s .  Inasmuch as th e  N i g e r i a n  Law Reform Commission 

reco gn ised  t h a t  " th e  conduct o f  some in s u r e r s  in  th e  

h a n d l in g  o f  c la im s  is  a major  a re a  f o r  c o n c e rn " ,  i t  i s  

u n f o r t u n a t e  th e  o n ly  s o l u t i o n  p r o f e r r e d  i s  t h a t  th e  o f f i c e  

o f  th e  D i r e c t o r  should  be charged w i t h  th e  r e s p o n s i b i l i t y  

f o r  a d j u d i c a t i n g  sm al l  c la im s  w i t h  an upper l i m i t  o f  

N 1 , 0 0 0 . 84 I t  i s  d o u b t fu l  i f  such c la im s  a re  e v e r  made in  

p r a c t i c e .  In  any e v e n t ,  th e  1988 In s u ra n c e  Decree is  

c o m p le te ly  s i l e n t  on th e  s e t t l e m e n t  o f  c la im s .

7 .4  W aiver  and Estoppel

The c o u r ts  have f r e q u e n t l y  a p p l i e d  th e  p r i n c i p l e s  o f  

w a iv e r  and es toppe l  to  c o n t r o l  th e  a b i l i t y  o f  i n s u r e r s  t o  

r e l y  on r i g h t s  which would o th e r w is e  be open to  them 

p a r t i c u l a r l y  th e  breach or  per formance o f  w a r r a n t i e s  and 

condi t i  o n s .

In  Egbe.iobi v. Mercury Assurance & o r s .  , 85 Oyefeso J . ,  

adopted th e  d e f i n i t i o n  o f  w a iv e r  g ive n  by Lord Hai lsham  in  

Manning v .  W r i g h t : 86

Waiver  i s  th e  abandonment o f  a r i g h t . . .  When a

84 Law Reform Journa l  ( 1 9 8 6 )  N o .5 a t  p . 182.

85 [1 9 8 5 ]  H . C . N . L . R .  276 a t  284.

86 [ 1 9 7 2 ]  2 A l l  E . R .  987 a t  9 99 .

360



c o n t r a c t  i s  broken t h e  i n j u r e d  p a r t y  in  condoning  
th e  f a u l t  may be s a id  e i t h e r  t o  wa ive  th e  breach  
or  t o  waive  th e  te rm  in  r e l a t i o n  t o  t h e  breach .
What in  each case he waives i s  th e  r i g h t  to  r e l y  
on th e  term  f o r  th e  purpose o f  e n c f o r c in g  h is  
remedy f o r  th e  breach .

The le a r n e d  ju dge  f u r t h e r  he ld  t h a t  w a iv e r  may be express

o r  im p l ie d  bu t  must amount t o  an unambiguous r e p r e s e n t a t i o n

r e l i e d  on by th e  p a r t y  t o  whom i t  i s  made.

In  Sal ami v .  Guinea In s u ra n c e  C o . . Akpata  J . ,

d e s c r ib e d  th e  n a tu r e  o f  a prom issory  e s to p p e l  as f o l l o w s :

When one p a r t y  has, by h i s  own words or  conduct ,  
made t o  th e  o t h e r  a c l e a r  and unequivoca l  promise  
o r  assurance which was in te n d e d  t o  a f f e c t  the  
l e g a l  r e l a t i o n s  between them and to  be a c te d  on 
a c c o r d i n g l y ,  th e n ,  once th e  o t h e r  p a r t y  
h a s . . . a c t e d  on i t ,  th e  one who gave th e  promise  
o r  assurance cannot  a f t e r w a r d s  be a l lo w e d  to  
r e v e r t  t o  t h e i r  p r e v io u s  le g a l  r e l a t i o n s  as i f  no 
such promise or  assurance had been made by h i m .87

W aiver  and e s to p p e l  f r e q u e n t l y  o v e r la p  in  p r a c t i c e  and

a re  used in t e r c h a n g e a b ly  in  th e  cases .  In d e ed ,  t h e r e  i s  th e

h igh  a u t h o r i t y  o f  Lord Denning s u g g e s t in g  t h a t  both a re

d i f f e r e n t  terms d e s c r i b in g  th e  same e q u i t a b l e  r u l e . 88 Some

o f  th e  cases in  which th e  concepts  have been a p p l ie d  a re

examined below.

In  Oghene & Sons L td .  v .  Royal Exchange A s s u ra n c e . 89

th e  i n s u r e r  r e l i e d  on a breach o f  w a r r a n ty  by th e  in s u re d

t o  keep p ro p er  books o f  account  and s to c k  s h e e ts  showing an

a c c u r a te  re co rd  o f  s to c k s ,  and t o  produce ev id e n c e  o f

87 [1 9 7 7 ]  N . C .L . R .  161 a t  174.

88 C h a r le s  R ic k a rd s  v .  Qppenhaim [1 9 5 0 ]  1 K .B . 6 1 6 ,6 2 3 ;
W. J . Al an & Co. L t d . v .  El Nasr E x p o r t  [1 9 7 2 ]  2 Q.B. 189 a t  
212.  C f .  M a c G i l l i v r a y  and P a r k i n g t o n . op. c i t . . p a ra s .  8 2 2 -  
824.

89 [1 967]  N .C .L . R .  313.
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s to c k s  p r i o r  t o  lo s s .  I t  was found t h a t  th e  i n s u r e r ’ s agent  

had v i s i t e d  th e  f a c t o r y  and gone throug h  th e  books k e p t ,  

and th e  lo c a l  manager had  a l s o  c a r r i e d  o u t  a v i s i t  w i t h o u t  

a s k in g  f o r  th e  books. Rhodes-Vi vour J . ,  h e ld  t h a t  the  

i n s u r e r  by i t s  agents  conduct had waived i t s  r i g h t  t o  

c a l l  f o r  th e  p r o d u c t io n  o f  th e  books.

An i n s u r e r  u n d e r ta k in g  th e  de fence  o f  i t s  in su re d  

a g a i n s t  t h i r d  p a r t y  c la im s  may be deemed t o  have waived i t s  

r i g h t  t o  r e l y  on th e  i n s u r e d ’ s breach o f  c o n d i t i o n .  Thus,  

p a r t i c i p a t i n g  th ro u g h o u t  t h i r d  p a r t y  p ro c e e d in g s  and c r o s s -  

exam in ing  th e  t h i r d  p a r t y  and h is  w i tn e s s e s  in  a c la im  

a g a i n s t  th e  in su re d  was h e ld  a w a iv e r  by th e  i n s u r e r  o f  the  

r i g h t  t o  r e l y  on th e  i n s u r e d ’ s breach o f  c o n d i t i o n  

r e q u i r i n g  a r b i t r a t i o n  in  U n i te d  N i g e r i a  In s u ra n c e  v.  

01 o k o . 90 However, i t  has been h e ld  t h a t  th e  i n s u r e r ’ s 

conduct o f  f i l i n g  a de fence  t o  th e  i n s u r e d ’ s a c t i o n  w i t h o u t  

more, does not  amount to  a w a iv e r  by th e  i n s u r e r  o f  th e  

r i g h t  t o  r e l y  on th e  i n s u r e d ’ s breach o f  c o n d i t i o n  t o  r e f e r  

t o  a r b i t r a t i o n  as a de fence  t o  th e  c l a i m . 91

When a c la im  is  made and the  i n s u r e r  d i s c o v e r s  a 

breach o f  c o n d i t i o n  e n t i t l i n g  i t  to  r e p u d i a t e  l i a b i l i t y ,  

i t s  conduct  in  h a n d l in g  th e  c la im  may amount to  a w a iv e r  

depending on the  c i rc u m s ta n c e s .  In  U n i t y  L i f e  & F i r e  

In s u ra n c e  L td .  v .  Bani r e . 92 th e  i n s u r e r  sought t o  r e l y  on 

th e  i n s u r e d ’ s breach o f  c o n d i t i o n  by f a i l i n g  t o  d e l i v e r  a

90 [1981 ] 3 C.A. 241 .

91 J e b a ra  v .  Mercury Ass. [1 9 7 1 ]  1 N .C . L . R .  1.

92 [1 9 8 1 ]  3 C . A . 46 .
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n o t i c e  in  w r i t i n g  o f  th e  lo ss  even though th e  i n s u r e r  was 

o r a l l y  n o t i f i e d .  Kazeem J . C . A . ,  r e l y i n g  on Globe Savings v.  

Employers* L i a b i l i t y  Assurance C o . . 93 h e ld  t h a t  th e  conduct  

o f  a p p o in t in g  assessors  t o  i n v e s t i g a t e  and n e g o t i a t e  th e  

c la im  amounted t o  an a c t  which could  be j u s t i f i e d  o n ly  on 

th e  f o o t i n g  t h a t  th e  p o l i c y  was in  f o r c e ,  and hence a 

w a iv e r  o f  th e  b r e a c h .94

The p le a  o f  w a i v e r ,  however, f a i l e d  in  Egbe.iobi v .  

Mercury Assurance L t d . . 95 where th e  in s u re d  contended t h a t  

o r d e r in g  an in s p e c t io n  o f  a t h i r d  p a r t y ’ s damaged v e h i c l e  

and o b ta i n in g  an a s s e s s o r ’ s r e p o r t  amounted t o  a w a iv e r  o f  

th e  breach o f  c o n d i t i o n  to  n o t i f y  th e  i n s u r e r  o f  the  

a c c i d e n t  w i t h i n  30 days and no t  t o  adm it  l i a b i l i t y  f o r  any 

a c c i d e n t .  Oyefeso J . ,  d i s t i n g u i s h i n g  Bani re ( s u p r a ) ,  he ld  

t h a t  the  i n s u r e r ’ s conduct  d id  no t  "amount t o  a ' p o s i t i v e  

and i n t e n t i o n a l  a c t ’ which can be j u s t i f i e d  o n ly  on the  

f o o t i n g  t h a t  the  p o l i c y  is  in  f u l l  f o r c e " .  The a c t ,  

acco rd in g  to  him, was "a p r e l i m i n a r y  s te p  towards  denying  

or  a c c e p t in g  l i a b i l i t y " . 96

Jus t  as the  i n s u r e r ’ s conduct may amount t o  a w a iv e r  

o f  a breach,  i t  may a ls o  amount t o  a w a iv e r  o f  th e  f u t u r e

93 ( 1900) 13 Man. R. 531 .

94 At  p p . 5 2 -5 3 .  Nnaemeka-Agu J . C . A .  r e l i e d  on Oduah v .  Lion  
o f  A f r i c a  In s .  U n re p o r te d .  Appeal No. SC.3 5 8 / 1 9 6 4 ,  where th e  
Supreme Court  upheld a d e c is io n  to  th e  e f f e c t  t h a t  th e  
conduct o f  an in s u r e r  in  n e g o t i a t i n g  th e  s e t t l e m e n t  o f  a 
t h i r d  p a r t y  c la im  amounted t o  a w a iv e r  o f  th e  absence o f  
w r i t t e n  n o t i c e  o f  lo s s .

95 [1 9 85 ]  H .C .N .L . R .  276.

96 I b i d .  , a t  p. 284.
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performance o f  a c o n d i t i o n  by th e  in s u r e d .  In  Lawal v.  

Amicable  I n s u r a n c e . 97 th e  in su re d  w a r r a n te d  in  a g o o d s - in 

t r a n s i t  p o l i c y  t o  re n d e r  monthly  s ta te m e n ts  o f  th e  v a lu e  o f  

goods c a r r i e d .  The i n s u r e r  r e p u d ia te d  l i a b i l i t y  r e l y i n g  on 

breach o f  th e  w a r r a n ty  among o t h e r s .  I t  was he ld  t h a t  th e  

conduct o f  th e  i n s u r e r  in  a c c e p t in g  renewal premiums f o r  3 

su c c e s s iv e  ye ars  w i t h  knowlege t h a t  th e  in s u re d  was not  

comply ing w i t h  th e  w a r r a n ty  r a is e d  an e s to p p e l  as w e l l  as 

w a iv e r  by in d u c in g  th e  in s u re d  t o  b e l i e v e  t h a t  th e  w a r r a n ty  

need no t  be p er fo rm ed ,  and t h a t  th e  i n s u r e r ’ s accrued  

r i g h t s  would no t  be e n fo r c e d .

An i n t e r e s t i n g  a p p l i c a t i o n  o f  th e  p r i n c i p l e s  o f  w a iv e r  

and e s to p p e l  i s  found in  Amoo v .  I n t e r n a t i o n a l  In s u ra n c e  

Co. L t d . 98 The in su re d  w a r ra n te d  in  a b u r g la r y  p o l i c y  to  

keep p ro p er  books o f  account  and s to c k  s h e e ts .  The i n s u r e r  

s t a t e d  th e  reason f o r  r e p u d i a t i n g  l i a b i l i t y  t o  be i t s  

d i s s a t i s f a c t i o n  w i th  th e  way th e  i n s u r e d ’ s books were k e p t .  

I n  th e  ensuing a c t i o n ,  th e  i n s u r e r  r a i s e d  th e  de fence  o f  

n o n - d is c lo s u r e  and f a i l u r e  t o  secure  th e  doors o f  th e  shop 

w i th  c ross  bars  as w a r r a n te d .  The t r i a l  ju dge  he ld  t h a t  the  

i n s u r e r  was estopped from r e l y i n g  on defences  o t h e r  than  

t h a t  g ive n  f o r  th e  r e p u d i a t i o n .  R e ly in g  on T o ro nto  R ly .  v.  

N a t i o n a l  B r i t i s h  and I r i s h  M i l l e r s  I n s u r a n c e . "  and K e l 1y v.

97 [1 9 8 2 ]  3 F .N .R .  283.

98 U n re p o r te d ,  S u i t  N o . 1 / 1 3 / 8 0 ,  c o n ta in e d  in  (1 9 8 5 )  1 N ig .  
B ui .  C .L .  74.

99 (1 9 1 4 )  111 L .T .  555
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Hochelaga F i r e  I n s u r a n c e . 100 he h e ld  t h a t :  " I f  an in s u r e r

e x p r e s s ly  r e p u d i a t e s  l i a b i l i t y  on a s p e c i f i c  ground a f t e r  

he is  in  possess ion  o f  a l l  r e l e v a n t  p a r t i c u l a r s ,  breach o f  

o t h e r  c o n d i t i o n s  must be regarded  as w a iv e d " .

I n  th e  c o n t e x t  o f  n o n - d is c lo s u r e  and mis

r e p r e s e n t a t i o n ,  i t  has been h e ld  t h a t  an i n s u r e r  is s u in g  a 

p o l i c y  w i t h  knowledge o f  in co m p le te  and u n s a t i s f a c t o r y  

answers in  th e  proposal  form i s  deemed t o  waive  i t s  r i g h t  

t o  i n s i s t  on an a c c u r a te  d i s c l o s u r e ,  and i s  estopped from  

s e t t i n g  up th e  n o n - d is c lo s u r e  o r  m is r e p r e s e n t a io n  as a 

d e f e n c e . 101 S e c t io n  1 ( 1 )  o f  th e  1988 In s u ra n c e  Decree  

r e q u i r e s  an i n s u r e r  t o  e l i c i t  a l l  m a t e r i a l  in f o r m a t io n  in  

th e  proposal  form ,  and p r o v id e s  t h a t  any in f o r m a t io n  not  

re ques ted  i s  deemed i m m a t e r i a l .  S ince  i t  i s  th e  i n s u r e r ’ s 

c ho ice  t o  ask q u e s t io n s ,  f a c t s  o u t s i d e  th e  proposal  form  

a re  regarded  as waived by th e  i n s u r e r .  F i n a l l y ,  in  Qgbebor 

v. Union I n s u r a n c e . 102 i t  was h e ld  t h a t  th e  i n s u r e r  i s  

estopped from r e l y i n g  on f a l s e  s ta te m e n ts  recorded  in  a 

proposal  form by i t s  agent  t o  n u l l i f y  th e  c o n t r a c t  when th e  

form i s  s igned in  b lank  by th e  p ro p o s e r .

100 ( 1886)  24 L . C . J .  298.

101 Adeyeye v .  L i b e r t y  Ass. U n r e p o r te d ,  S u i t  No.HOD/13 / 8 1 ,  
noted in  (1 9 8 4 )  1&2 J . P . P . L .  121.  See C h a p te r  6 p a r a .  6 . 5 . 4 ,  
s u p ra .  The p r i n c i p l e  a p p l i e s  t o  w a r r a n t i e s  c r e a t e d  by th e  
' b a s i s ’ c la u s e .

102 [1 9 6 7 ]  3 A .L . R .  Comm. 166,  see C h a p te r  4 p a r a . 4 . 2 ,
s u p r a .
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7 .5  The Burden o f  P roof

The onus o f  p ro v in g  t h a t  th e  lo ss  was caused by a

p e r i l  insured  a g a i n s t  l i e s  on t h e  in s u r e d .  “Where th e

in su re d  has d isc ha rge d  h is  du ty  o f  e s t a b l i s h i n g  h i s  c la im ,

and has shown t h a t  th e  lo ss  o r  damage was caused by an

in su re d  p e r i l ,  th e  i n s u r e r  must then  d is c h a r g e  i t s

o b l i g a t i o n  under th e  c o n t r a c t  by in d e m n i fy in g  th e  in su re d

in  f u l l . ,,1°3 The assured i s  n o t ,  however, r e q u i r e d  t o  prove

th e  cause o f  th e  lo ss  c o n c l u s i v e l y . 104 A l l  t h a t  he need do

is  t o  e s t a b l i s h  a pr ima f a c i e  case t h a t  t h e  p ro x im a te  cause

o f  th e  loss  f a l l s  w i t h i n  th e  in s u re d  p e r i l s . 105

On th e  o t h e r  hand, Kazeem J . C . A . ,  in  Uni t y  Li f e  & Fi re

In s u ra n c e  v. Bani re ( s u p r a ) ,  quoted Lord Goddard C . J .  in

Bond A i r  S e r v ic e s  L td .  v .  Hi 11106 t h a t  i t  i s ;

. . . a x i o m a t i c  in  in s u ra n c e  law, t h a t ,  as i t  i s  
always f o r  an in s u r e r  to  prove an e x c e p t i o n ,  so 
i t  i s  f o r  him t o  prove th e  breach o f  c o n d i t i o n  
which would r e l i e v e  him from l i a b i l i t y  f o r  a 
p a r t i c u l a r  lo s s .

The p r i n c i p l e s  o f  p ro o f  were a p p l i e d  in  A k in . io la  v .  

Express In su ra nc e  C o . . 107 where th e  in s u re d  c la im e d  f o r  a 

lo ss  occasioned by th e  d is a p p e ara n c e  o f  h is  d r i v e r  w i t h  a 

v e h i c l e  insured  a g a in s t  lo ss  by t h e f t ,  among o t h e r s .  The

103 A fo n ja  J . ,  in  O.io v. Ni g e r i  a Rel i ance [1 9 8 3 ]  2 F .N .R .
a t  p .3 1 8 .

104 Ivamy, General P r i n c i p l e s  o f  In s u ra n c e  l a w . ( 5 t h  e d . ) 
p . 415.

105 M a c G i l l i v r a y  and P a r k i n g t o n . o p . c i t . . p a r a . 1556; see 
pa ra s .  1551-  1555 f o r  th e  r u l e s  go ve rn in g  th e  d e t e r m i n a t io n  
o f  th e  prox im ate  cause o f  lo s s .

106 [1 9 55 ]  2 Q.B. 417 a t  427 .

107 U n rep o r ted ,  S u i t  N o .A G /2 /7 9 .
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i n s u r e r  argued i t  was no t  l i a b l e  f o r  a lo ss  happening  

th roug h  th e  d is h o n e s ty  o f  th e  i n s u r e d ’ s s e r v a n t  and r e l i e d  

on a c la u s e  e x c lu d in g  l i a b i l i t y  f o r  any c la im  " a r i s i n g  from  

any c o n t r a c t  and l i a b i l i t y " .  The t r i a l  ju d g e ,  f i n d i n g  as a 

m a t t e r  o f  c o n s t r u c t i o n  t h a t  th e  c la u s e  d id  no t  r e l a t e  t o  a 

lo ss  by t h e f t ,  h e ld  th e  i n s u r e r  had no t  d is c h a rg e d  th e  

burden o f  b r in g in g  th e  c la im  w i t h i n  th e  e x c e p t i o n .  However,  

i t  was a ls o  h e ld  t h a t  th e  in s u re d  had no t  adduced any 

c r e d i b l e  e v id e n c e  t o  prove th e  t h e f t  as he was bound t o .

Of s i g n i f i c a n t  b e n e f i t  t o  in su re d s  i s  t h a t  th e  c o u r ts  

have,  in  a p p r o p r i a t e  cases ,  a p p l i e d  th e  onus o f  p r o o f  to  

c o n t r o l  in s u r e r s  in  t h e i r  r e l i a n c e  on exem ption c la u s e s  and 

breach o f  terms t o  d e f e a t  c la im s ,  by h o ld in g  t h a t  an 

i n s u r e r  has no t  d isc h a rg e d  th e  burden o f  p r o o f  incumbent on 

i t .  I n  N i g e r i a n  E n t e r p r i s e s  L td .  v .  Norwich U n io n . 108 th e  

i n s u r e r  r e p u d ia t e d  l i a b i l i t y  a l l e g i n g  t h a t  an employee  

d r i v i n g  th e  in s u re d  v e h i c l e  a t  th e  t im e  o f  a c c i d e n t  was 

u n l ic e n s e d ,  and in  breach o f  a c o n d i t i o n  in  th e  p o l i c y .  

R e l ia n c e  was p lac e d  on th e  c la im s  form s u b m it te d  by th e  

in s u re d  w h ere in  q u e s t io n s  on th e  p a r t i c u l a r s  o f  th e  

d r i v e r ’ s l i c e n c e  were l e f t  unanswered,  as p r o o f  o f  th e  

b re a ch .  Bel lamy J . ,  h e ld  t h i s  i n s u f f i c i e n t  t o  d is c h a r g e  the  

onus o f  p ro v in g  th e  breach incumbent on th e  i n s u r e r .  The 

case was r e l i e d  on in  Q.io v .  N i g e r i a  R e l ia n c e  ( s u p r a ) .  

Having found t h a t  th e  in s u re d  v e h i c l e  was damaged in  an 

a c c i d e n t  caused by a b u r s t  t y r e  and brake p i p e ,  i t  was 

h e ld  t h a t  th e  i n s u r e r  had no t  d is c h a rg e d  th e  burden o f

108 [ 1 9 6 2 ]  L . L . R .  66 .
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b r in g in g  i t s e l f  w i t h i n  a c la u s e  exem pting l i a b i l i t y  f o r  

"mechanical o r  e l e c t r i c a l  break downs, f a i l u r e s  and 

b re a k a g e s ” .

I n  Amoo v .  I n t e r n a t i o n a l  In s u ra n c e  Co. ( s u p r a ) ,  in

r e j e c t i n g  th e  i n s u r e r ’ s c o n t e n t i o n  t h a t  th e  in s u re d  was in

breach o f  w a r r a n ty  to  keep p ro p er  books o f  ac co unt ,  t h e

t r i a l  ju dge  s t a t e d  th e  degree  o f  p ro o f  necessary  t o

d is c h a r g e  th e  i n s u r e r ’ s burden as f o l l o w s :

I t  i s  no t  s u f f i c i e n t  f o r  an in s u ra n c e  company 
m e re ly  to  a s s e r t  t h a t  i t  was no t  s a t i s f i e d .  I t  
should  be a b le  to  s a t i s f y  th e  c o u r t  as an e x p e r t  
why i t  was no t  s a t i s f i e d .  I  have m y s e l f  examined  
t h e  re co rd  book and I  am s a t i s f i e d  t h a t  i t  
c o n ta in e d  reco rd s  o f  s to c k  r e c e iv e d  and re co rd  o f  
s a le s  shown s e p a r a t e l y  f o r  each m o n t h . . . A l l  t h a t  
th e  w a r r a n ty  r e q u i r e d  was 'Accounts  and s tock  
s h e e t  o r  s to c k  books’ . 109

An im p o r ta n t  a p p l i c a t i o n  o f  th e  p r i n c i p l e s  on p r o o f  t o  

p r o t e c t  th e  in s u re d  i s  found in  Mokwe v .  Royal Exchange 

Assurance C o .110 where armed robbers  e n t e r e d  a shop in s u re d  

a g a i n s t  lo ss  by b u r g la r y  c a r r y i n g  away a l l  th e  s to c k .  A t  

th e  t im e  o f  th e  b u r g la r y  t h e r e  was f i g h t i n g  between th e  

f e d e r a l  t ro o p s  and s e c e s s i o n i s t  r e b e ls  in  O n i ts h a  where th e  

shop was s i t u a t e  d u r in g  th e  N i g e r i a n  c i v i l  war .  The i n s u r e r  

r e l i e d  on a c la u s e  in  th e  p o l i c y  exem pting l i a b i l i t y  f o r  

" lo s s  o r  damage occasioned by or  happening through o r  in  

consequence o f . . . c i v i l  war ,  r i o t  o r  c i v i l  commotion o r  

l o o t . . . " .  A p p ly in g  Motor Union In s u ra n c e  Co. v .  Boggan. 111 

Nnaemeka-Agu J . ,  he ld  ( a t  p . 285)  t h a t  " th e  onus o f  p ro v in g

109 See (1 9 8 5 )  1 N ig .  B u i .  C .L .  76.

110 [ 1 9 7 4 ]  4 E . C . S . L . R .  280.

111 [1 9 2 3 ]  A l l  E .R .  Rep. 331 .
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t h a t  t h e  c la im  i s  w i t h i n  th e  e x c e p t i o n ,  so as t o  be 

e x c lude d  from th e  g e n e ra l  e f f e c t s  o f  t h e  o p e r a t i v e  words o f  

t h e  p o l i c y  i s  on th e  i n s u r e r s " . And, t h a t  th e  onus would be 

d is c h a rg e d  o n ly  i f  th e  i n s u r e r  cou ld  "prove no t  o n ly  t h a t  

t h e r e  was c i v i l  war a t  O n i ts h a  on th e  m a t e r i a l  d a te  and 

t im e ,  bu t  a ls o  t h a t  th e  lo ss  compla ined o f  was as a r e s u l t  

o f  o r  in  consequence o f  o r  happened th rough c i v i l  war or  

was o th e r w is e  connected w i t h  i t " .  The i n s u r e r ’ s f a i l u r e  to  

adduce any e v id e n c e  a t  th e  t r i a l  meant th e  onus was not  

di s c h a rg e d .

The onus o f  p ro v in g  t h a t  th e  assured has f a i l e d  to  

pe r fo rm  th e  du ty  o f  d i s c l o s u r e  o r  has made a 

m i s r e p r e s e n t a t i o n  or  has broken a c o n d i t i o n  r e l a t i n g  to  

d i s c l o s u r e  l i e s  upon th e  i n s u r e r s . 112 In  B ida  v .  Motor  & 

General  I n s u r a n c e . 113 th e  i n s u r e r  r e p u d ia te d  l i a b i l i t y  on a 

motor c la im  a l l e g i n g  th e  n o n - d is c lo s u r e  o f  th e  age o f  th e  

v e h i c l e  in  th e  proposal  fo rm .  I t  contended t h a t  i t  was f o r  

the  in s u re d  to  prove th e  d i s c l o s u r e  by prod uc ing  th e  fo rm .  

B e l l o  Ag. C . J . ,  he ld  t h a t  th e  burden was on th e  i n s u r e r  to  

prove th e  n o n - d is c lo s u r e  r e l i e d  on, and t h a t  i f  a t  a l l  th e  

n o n -p r o d u c t io n  o f  th e  form would have an adverse  e f f e c t  on 

the  c l a i m ,  th e  in s u r e r  must s u f f e r  i t .  F i n a l l y ,  i t  has been 

he ld  t h a t  i t  i s  f o r  an i n s u r e r  a l l e g i n g  f r a u d u l e n t  

c l a i m s , 114 o r  f r a u d u l e n t  n o n - d i s c l o s u r e  and

112 Ivamy, o p . c i t . . p. 178 and th e  cases c i t e d  t h e r e i n .

113 [1 9 7 2 ]  N . C .L . R .  270.

114 Jamal T r a n s p o r t  L td .  v .  A f r i c a n  I n s .  [ 1 9 7 1 ]  N . C . L . R .  
145.
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m i s r e p r e s e n t a t i o n 115 t o  p lea d  i t  s p e c i f i c a l l y  and prove i t  

beyond re a s o n a b le  doubt .  I n  both cases ,  th e  in s u r e r s  f a i l e d  

t o  d is c h a r g e  th e  burden and th e  de fence  f a i l e d .

7 .6  The C o n s t r u c t io n  o f  In s u ra n c e  C o n t r a c ts

7 . 6 . 1  Genera l  P o in ts

The power o f  th e  c o u r t  t o  c o n t r o l  in s u r e r s  by a 

process o f  c o n s t r u c t i o n  o f  in su ra n c e  c o n t r a c t s  cannot  be 

to o  s t r o n g l y  emphasised. I t  i s  a f a c t  t h a t  in su ra n c e  

c o n t r a c t s  a r e  drawn e x c l u s i v e l y  by in s u r e r s  and in  most 

cases th e  in s u re d  must ta k e  i t  as i t  i s .  T h is  g iv e s  

i n s u r e r s  th e  l a t i t u d e  t o  in c lu d e  u n f a i r  and onerous  

p r o v i s i o n s .  F u r th e rm o re ,  t h e r e  i s  no r e q u ire m e n t  t h a t  th e  

terms o f  th e  c o n t r a c t  be c o n s o l id a t e d  in  one document. In  

p r a c t i c e ,  c o n t r a c t u a l  terms a re  found in  th e  proposal  form ,  

cover  n o te ,  th e  p o l i c y ,  and even th e  c e r t i f i c a t e  issued to  

motor in s u re d  persons p u rs u a n t  t o  th e  Act  o f  1950. T h is  

makes p r e c i s e  a s c e r t a in m e n t  o f  terms w i t h  which th e  in s u re d  

i s  ex pe c te d  t o  comply d i f f i c u l t .  The problem is  a c c e n tu a te d  

by th e  f a c t  t h a t  in  th e  m a j o r i t y  o f  cases ,  documents 

e v id e n c in g  th e  c o n t r a c t  ( p a r t i c u l a r 1y th e  p o l i c y )  a re  not  

d e l i v e r e d  t o  in su re d  persons .  Whereas, i t  has been he ld  

t h a t  th e  p o l i c y  i s  in c o r p o r a t e d  in  th e  proposal  form ( o r  

cover  n o te )  i f  r e f e r r e d  t o  in  th e  l a t t e r ,  and t h a t  a 

p rop oser  i s  deemed t o  have c o n t r a c t e d  on th e  i n s u r e r ’ s

115 American I n t e r n a t i o n a l  I n s ,  v .  N z a y i . U n r e p o r te d ,  Appeal  
No. F C A /L / 3 3 /8 4 .  See C h a p te r  6 p a r a . 6 . 2 ,  su p ra .
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s ta n d a rd  terms in  th e  absence o f  h i s  p o l i c y . 116

A d d i t i o n a l l y ,  a s i g n i f i c a n t  number o f  in s u re d s  in  

possession o f  c o n t r a c t u a l  documents f i n d  i t  d i f f i c u l t  t o  

understand th e  t e c h n i c a l  language in  which th e y  a re  

d r a f t e d ,  o r  t o  read th e  t i n y  p r i n t s  in  which th e y  a re  

f r a m e d . 117 Se v era l  s u g g e s t io n s  have been advanced,  

i n c l u d i n g  drawing up documents in  th e  m ajor  e t h n i c  

l a n g u a g e s ,118 but  none has been so f a r  implemented.

The power o f  th e  D i r e c t o r  in  s e c t i o n  14 o f  th e  1976 

In s u ra n c e  Act  t o  approve a l l  c o n t r a c t u a l  terms by which  

some measure o f  c o n t r o l  o f  u n f a i r  te rm s ,  w o rd ing s ,  and 

p o s s ib ly  p r i n t ,  cou ld  have been ach ie v e d  is  l e f t  

u n u t i l i s e d . 119 The Law Reform Commission was o f  th e  v iew  

t h a t  th e  s i t u a t i o n  should  be a m e l io r a t e d  by "couching  

proposal  forms,  p o l i c y  documents and renewal forms in  

h i g h l y  s i m p l i f i e d  la ng ua ge " ,  and a ls o  th e  p r e s c r i p t i o n  o f  

t y p e ,  s i z e  and c o lo u r  o f  p r i n t . 120 R e g r e t t a b l y ,  th e  o n ly  

r e l e v a n t  p r o v is i o n  o f  th e  1988 In s u ra n c e  Decree enac ted  to  

implement the  Commission’ s v ie w s ,  i s  t h a t :  "The proposal

form or  o th e r  a p p l i c a t i o n  form f o r  in su ra n c e  s h a l l  be 

p r i n t e d  in  e a s i l y  r e a d a b le  l e t t e r s " . 121 I t  i s  a g a i n s t  t h i s

116 See g e n e r a l l y ,  C hapter  2, s upra .

117 I b i d .

118 Osu, "The General M a rk e t in g  o f  In s u ra n c e :  S t r a t e g i e s ,  
Problems and S o l u t i o n s " ,  ( 1 9 8 7 )  X I  WAICA Journa l  p . 207.

119 See Chapter  5 p a ra .  5 . 5 . 2 ,  su p ra .

120 Law Reform Journa l  (1 9 8 6 )  N o .5 p p . 1 8 1 -1 8 2 .

121 s . 1 ( 2 )  In s u ra n c e  ( S p e c ia l  P r o v i s i o n s )  Decree 1988.
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background t h a t  th e  p r i n c i p l e s  employed by th e  c o u r ts  in  

c o n s t r u in g  in s u ra n c e  c o n t r a c t s  a re  examined.

7 . 6 . 2  The P r i n c i p l e s  o f  C o n s t r u c t io n

B efo re  d is c u s s in g  th e  g e n e ra l  p r i n c i p l e s ,  two

im p o r ta n t  and e q u a l l y  competing s ta te m e n ts  o f  j u d i c i a l

a t t i t u d e  to  in s u ra n c e  c o n t r a c t s  should  be no te d .  The f i r s t

is  t h a t  o f  Kassim J . ,  in  Narsons L td .  v .  Lion o f  A f r i c a

In su ra n c e  C o . :

A w a r r a n ty  in  a c o n t r a c t  o f  in s u ra n c e  must, l i k e  
a c la u s e  in  any o t h e r  commercial c o n t r a c t ,  
r e c e iv e  a re as o n ab le  i n t e r p r e t a t i o n  and be read  
i f  necessary  w i t h  such l i m i t a t i o n s  and 
q u a l i f i c a t i o n s  as w i l l  re n d e r  i t  r e a s o n a b l e . 122

The second i s  t h a t  o f  Adekola  J . ,  in  Lawal v .  Amicable

In s u r a n c e :

I t  i s  t r i t e  law t h a t  i t  i s  n o t  th e  c o u r t ’ s 
f u n c t i o n ,  by a process o f  c o n s t r u c t i o n  t o  make 
f o r  the  p a r t i e s  a re a s o n a b le  c o n t r a c t  which they  
have not  made f o r  th e m s e lv e s .  I f  th e  words used 
by th e  p a r t i e s  in  th e  terms o f  t h e i r  c o n t r a c t  o f  
in su rance  a r e  c l e a r ,  p r e c i s e  and unambiguous,  
e f f e c t  must be g ive n  t o  them, however 
unreasonab le  th e  r e s u l t  may b e . 123

The g e n e ra l  p r i n c i p l e s  o f  c o n s t r u in g  in s u ra n c e

c o n t r a c t s  were summarised in  O.io v .  N i g e r i a  R e l i a n c e

In su ra n c e  C o . . thus :

An in su ra n c e  p o l i c y  i s  i n t e r p r e t e d  l i k e  any o t h e r  
c o n t r a c t  o r  w r i t t e n  in s t r u m e n t .  The te rm s ,  words 
and phrases used in  th e  p o l i c y  must be understood  
in  t h e i r  n a t u r a l ,  o r d i n a r y  and p o p u la r  sense.  The 
words must be g iven  th e  meaning which an o r d i n a r y  
man o f  r e a s o n a b le  i n t e l l i g e n c e  would g iv e  them,  
un less  such words a re  t e c h n i c a l  te rm s ,  in  which  
case th e y  must be g iv e n  t h e i r  t e c h n i c a l  meaning.

122 [1 9 6 9 ]  N .C . L . R .  185 a t  186.

123 [1 9 8 2 ]  3 F .N .R .  283 a t  291.
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However, th e  whole p o l i c y  must be read so as t o  
a s c e r t a i n  th e  i n t e n t i o n  o f  th e  p a r t i e s  as 
i n d i c a t e d  by th e  words and phrases  th e y  have used 
in  the  p o l i c y . 124

I t  i s  proposed t o  c o n s id e r  how t h e  v a r i o u s  p r i n c i p l e s  in

t h e  summary have been a p p l i e d  in  p a r t i c u l a r  cases

h e r e u n d e r .

( i ) .  A s c e r t a i n i n g  th e  i n t e n t i o n  o f  t h e  p a r t i e s

I t  i s  s a id  t h a t  th e  c a r d i n a l  r u l e  o f  c o n s t r u c t i o n  is  

t h a t  th e  i n t e n t i o n  o f  th e  p a r t i e s  must p r e v a i l . 125 T h is

i n t e n t i o n  i s  t o  be a s c e r t a i n e d  no t  o n ly  from th e  p o l i c y ,

but  from a l l  th e  documents fo rm in g  th e  c o n t r a c t .  Thus, i t

has been h e ld  t h a t  where a proposal  form i s  made th e  b a s is

o f  th e  c o n t r a c t ,  " th e  e f f e c t  i s  t h a t  th e  proposal  form and 

th e  p o l i c y  s h a l l  be read as o n e . " 126 Where th e  proposal  form  

or  cover  note  issued i n c o r p o r a t e s  t h e  p o l i c y  by r e f e r e n c e ,  

th e  terms o f  th e  p o l i c y  w i l l  be c o n s tru e d  as p a r t  o f  th e  

c o n t r a c t  even though th e  p o l i c y  i s  no t  i s s u e d . 127 The 

indorsements  on the  p o l i c y 128 and documents in c lu d e d  in  i t  

form p a r t  o f  th e  c o n t r a c t  t o  be co n s tru e d  w i t h  th e  p o l i c y .

124 [1 9 83 ]  2 F .N .R .  313 a t  319,  per  A fo n ja  J.

125 Ivamy, op . c i  t . , p . 333.

126 Okagbue J. in  I 1onzo v .  U n iv e r s a l  I n s .  [1 9 7 2 ]  2
E . C . S . L . R .  6 1 1 ,6 1 3 ;  Akpata  v .  A f r i c a n  A l l i a n c e  [ 1 9 6 7 ]  3
A .L .R .  Comm. 264.

127 N o r th e rn  Ass, v .  Wuraola  [1 9 6 9 ]  N .C . L . R .  4; Yorksh i  re  
I n s . v .  Haway [1 9 6 9 ]  N .C . L . R .  464;  B a b a lo la  v .  Harmony I n s .  
[1 9 8 2 ]  1 O . Y .S . H . C .  1.

128 Thawardas v .  B r i t i s h  I n d i a  General  I n s .  [1 9 7 4 ]  N .C .L . R .
3 0 3 ,3 0 9 .
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I n  Lawal v .  Amicable  In s u ra n c e  ( s u p r a ) ,  th e  p o l i c y  o f  

in s u ra n c e  p ro v id e d  cover  f o r  g o o d s - i n - t r a n s i t  under c e r t a i n  

c i rc u m s ta n c e s  and exempted l i a b l i t y  in  o t h e r s .  A memorandum 

a t t a c h e d  t o  th e  p o l i c y  f u r t h e r  d e f in e d  th e  r i s k  un dertaken  

by l i m i t i n g  th e  i n s u r e r ’ s l i a b i l i t y  t o  " lo s s  o r  damage 

a r i s i n g  o u t  o f  a c c i d e n t a l  c o l l i s i o n ,  o v e r t u r n i n g  or  f i r e  

damage" to  th e  c a r r y i n g  v e h i c l e .  The memorandum was 

c o n s t ru e d  as p a r t  o f  th e  c o n t r a c t  so t h a t  th e  i n s u r e r  was 

n o t  l i a b l e  f o r  a lo ss  by armed r o b b e ry .

I n  Qgbebor v .  Union I n s u r a n c e , 129 one o f  th e  defences  

r a i s e d  by th e  i n s u r e r  was t h a t  th e  damaged v e h i c l e  was 

d r i v e n  by an employee o f  th e  in s u re d  in  breach o f  

c o n d i t i o n s .  The p o l i c y  was c ons true d  w i t h  th e  c e r t i f i c a t e  

o f  in s u ra n c e  issued t o  ho ld  t h a t  th e  de fence  was no t  open 

t o  th e  i n s u r e r  s in c e  th e  c e r t i f i c a t e  e x p r e s s ly  l i s t e d  any 

person d r i v i n g  w i t h  th e  i n s u r e d ’ s p e rm is s io n  as one 

e n t i t l e d  t o  d r i v e .

In  a s c e r t a i n i n g  th e  p a r t i e s ’ i n t e n t i o n ,  th e  e n t i r e  

p o l i c y  must be c o n s t r u e d .  Thus, in  Akunne v .  Arrowhead  

I n s u r a n c e . 130 where th e  in s u re d  c la im ed  t o  be e n t i t l e d  t o  an 

in d e m n i ty  f o r  c o n s e q u e n t ia l  losses  s u f f e r e d  under a motor  

p o l i c y  d e s c r ib e d  as ’ c o m prehens ive ’ , i t  was he ld  t h a t  the  

l i a b i l i t y  u n dertaken  by th e  i n s u r e r  must be found in  

r e a d in g  th e  whole p o l i c y  “ r e g a r d le s s  o f  th e  use o f  th e  word

129 [1 9 6 7 ]  3 A .L . R .  Comm. 166 a t  p . 177.

130 [1 9 7 5 ]  7 C . C . H . C . J .  1309.
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' c o m p re h e n s iv e ’ t o  d e s c r ib e  i t s  a m b i t " . 131 The c la im  was 

d e fe a te d  by a c la u s e  exem pting l i a b i l i t y  f o r  c o n s e q u e n t ia l  

lo s s .

( i i ) .  The n a t u r a l ,  o r d i n a r y  and p o p u la r  meaning o f  words 

The terms used in  th e  p o l i c y  must be understood in  

t h e i r  n a t u r a l ,  o r d i n a r y  and p o p u la r  sense where th e y  a re  

c l e a r  and unambiguous and th e  c o n t e x t  p e r m i ts .  The 

r a t i o n a l e  is  t h a t  th e  p a r t i e s ,  as re a s o n a b le  men, in ten d e d  

t o  use words and phrases in  t h e i r  commonly understood and 

accepted  s e n s e . 132

In  Edema v .  Express I n s u r a n c e . 133 a motor p o l i c y  

excluded  l i a b i l i t y  " in  r e s p e c t  o f  any a c c i d e n t  r e s u l t i n g  in  

a c la im  re p o r te d  a f t e r  30 days o f  th e  o c c u rren ce  o f  such an 

a c c i d e n t " .  I t  was h e ld  t h a t  loss  by t h e f t  d id  no t  come 

w i t h i n  the  g e n e r a l l y  accepted  meaning o f  th e  word 

" a c c i d e n t " ,  so t h a t  th e  in s u re d  was no t  bound t o  r e p o r t  th e  

t h e f t  w i t h i n  th e  p e r io d .

In  Ohamweh v .  I n t e r n a t i o n a l  In s u ra n c e  Group , a motor  

p o l i c y  covered lo ss  o r  damage by ' t h e f t ’ , i n t e r  a l i a .  The 

i n s u r e r  contended t h a t  a lo ss  by armed robbery  d id  not  come 

w i t h i n  th e  meaning o f  ' t h e f t ’ . In  r e j e c t i n g  th e  c o n t e n t i o n ,  

th e  judge was c o n te n t  t o  d e c id e  th e  case on th e  o r d i n a r y  

meaning o f  th e  word ' t h e f t ’ , and no t  w hether  t h e f t  in c lu d e d

131 I b i d . . a t  p . 1041. C f .  Gerhadt  v .  C o n t in e n t a l  In s u ra n c e  
Companies [1 9 6 7 ]  1 L l o y d ’ s Rep. 380.

132 M a c G i l l i v r a y  and P a r k i n g t o n . o p . c i t . , p a r a . 1076.

133 U n re p o r te d ,  S u i t  N o .1 / 3 6 / 8 1 ,  c o n ta in e d  in  ( 1 9 8 5 )  1 N ig .  
B u i .  C .L .  7 6 , 7 9 .
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armed robbery  in  c r i m i n a l  law. Thus, i t  was he ld  t h a t  

"armed robbery  is  m ere ly  an a g g ra v a te d  form o f  

t h e f t . . .  There is  no i n d i c a t i o n  in  th e  p o l i c y  t h a t  th e  word 

' t h e f t *  i s  used in  any o t h e r  sense than  i t s  s im p le  o r d i n a r y  

meaning.  T h e f t  s im p ly  means th e  t a k i n g  o f  a n o t h e r ’ s 

p r o p e r ty  w i th  an i n t e n t i o n  t o  p erm an en t ly  d e p r iv e  th e  owner 

o f  such p r o p e r ty  and w i t h o u t  th e  o w ner ’ s c o n s e n t " . 134

S i m i l a r l y ,  in  A k in . io la  v .  Express In s u ra n c e  ( s u p r a ) ,  

i t  was argued t h a t  cover  f o r  loss  by ' t h e f t ’ g ra n te d  in  

s e c t i o n  1(1 ) ( b )  o f  a motor p o l i c y  exc luded  t h e f t  by th e  

i n s u r e d ’ s employee. The t r i a l  ju d g e  in  r e j e c t i n g  th e  

argument observed t h a t  th e  s e c t i o n  i s  " c l e a r  and 

unambiguous. I t  says t h a t  th e  i n s u r e r  w i l l  in d e m n ify  an 

in su re d  a g a in s t  any t h e f t  o f  h is  motor v e h i c l e .  I t  does not  

l i m i t  the  t h e f t  t o  o n ly  t h a t  committed by non-employees o f  

an in s u re d .  I t  t a l k s  o f  t h e f t  g e n e r a l l y . "

( i i i ) .  The reas on ab le  and p u rp o s iv e  i n t e r p r e t a t i o n

The words and c la u s e s  in  th e  p o l i c y  would be 

i n t e r p r e t e d  so as to  produce a r e a s o n a b le  r e s u l t ,  and in  

l i g h t  o f  the  purpose which th e y  a re  in te n d e d  to  s e r v e .  As 

th e  o b j e c t  o f  th e  p a r t i e s  is  t o  make a c o n t r a c t  o f  

in s u ra n c e ,  any c o n s t r u c t i o n  which d e f e a t s  t h a t  o b j e c t  or  

renders  th e  c o n t r a c t  p r a c t i c a l l y  i l l u s o r y  is  to  be 

r e j e c t e d .  Qgbebor v .  Union In s u ra n c e  ( s u p r a )  i s

134 The case is  r e p o r te d  in  ( 1987) X I  WAICA Journa l  a t  
p . 214.  See Dobson v . Genera l  A c c id e n t  Ass. [1 9 8 9 ]  3 A l l  E .R .  
927,  where th e  E n g l is h  C o u r t  o f  Appeal co n s tru e d  ' t h e f t ’ in  
an insurance  p o l i c y  a c c o rd in g  to  i t s  c r i m i n a l  law meaning  
under the  T h e f t  Act  1968.
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i l l u s t r a t i v e  o f  t h i s  p r i n c i p l e .  A c la u s e  s t i p u l a t i n g  f o r  

d e p r e c i a t i o n  o f  th e  in s u re d  v e h i c l e  a t  th e  r a t e  o f  1556 per  

month was r e j e c t e d  as " u n r e a l i s t i c  a n d . . . n o t  in te n d e d  f o r  

p r i v a t e  v e h i c l e s "  because, as th e  ju dge  foun d ,  a p p ly in g  th e  

c la u s e  would mean th e  6 month o ld  v e h i c l e  a t  th e  t im e  o f  

lo ss  would have no v a lu e  a t  a l l  c o n t r a r y  to  th e  i n t e n t i o n  

o f  th e  p a r t i e s .

In  M a r t i n s  v .  N a t i o n a l  Em ployers ’ M u t u a l . 135 Lambo J.  

he ld  t h a t  t h e  purpose o f  a c o n d i t i o n  r e q u i r i n g  th e  

n o t i f i c a t i o n  o f  t h i r d  p a r t y  p roceed in gs  was t o  g iv e  the  

i n s u r e r  a re a s o n a b le  o p p o r t u n i t y  o f  i n v e s t i g a t i n g  th e  

c l a i m ,  and no t  t o  e n a b le  i t  escape l i a b i l i t y .  The c o n d i t i o n  

was c o n s tru e d  t o  g iv e  e f f e c t  t o  t h i s  o b j e c t  so t h a t  a t h i r d  

p a r t y ’ s s o l i c i t o r ’ s l e t t e r  i n t i m a t i n g  th e  i n s u r e r  o f  an 

a c c i d e n t  s a t i s f i e d  th e  r e q u i r e m e n t s .

The approach in  Qgbebor and M a r t i  n s . above, c o n t r a s t s  

w i t h  t h a t  o f  Adekola  J .  in  Lawal ( s u p r a ) ,  where i t  was he ld  

t h a t  e f f e c t  must be g iv e n  t o  unambiguous words no m a t t e r  

how un re a s o n a b le  th e  r e s u l t  may be. I t  i s  s u b m i t te d ,  

however, t h a t  th e  l a t t e r  approach r e p r e s e n t s  an e x c e p t io n  

r a t h e r  than  th e  r u l e . 136 In d e ed ,  th e  le a r n e d  ju dge  r e s i l e d  

from a p p ly in g  th e  l i t e r a l  i n t e r p r e t a t i o n  advocated when 

e v e n t u a l l y  he he ld  t h a t  a c la u s e ,  d e s c r ib e d  as a 

" D e c l a r a t i o n  w a r r a n ty "  in  th e  p o l i c y ,  whereby th e  in su re d  

w a r r a n te d  t o  d e c l a r e  th e  v a lu e  o f  goods c a r r i e d  m onth ly ,

135 [1 9 6 9 ]  N .C .L . R .  46 a t  56 ,  a f f i r m e d  in  [1 9 6 9 ]  N .C .L . R .  
395.

136 See Narsons v .  L ion o f  A f r i c a  I n s .  [1 9 6 9 ]  N .C . L . R .  185.
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was not  a c o n d i t i o n  p re c e d e n t  t o  th e  i n s u r e r ’ s l i a b i l i t y  

e n t i t l i n g  i t  t o  r e p u d i a t e .  I n s t e a d ,  th e  c la u s e  was he ld  to  

be "a c o l l a t e r a l  w a r r a n t y ,  a breach o f  which e n t i t l e s  th e  

i n s u r e r  t o  c la im  damages o n l y ” , and was i n s e r t e d  f o r  th e  

s o le  purpose o f  a d j u s t i n g  prem ium s.137 F i n a l l y ,  in  th e  

broader  c o n te x t  o f  awarding sums f o r  th e  i n s u r e d ’ s lo s s ,  

Nnaemeka-Agu J . ,  had c a u t io n e d  h i m s e l f  t h a t :  " I  must a ls o

no t  f o r g e t  th e  f a c t  t h a t  t h i s  is  an in s u ra n c e  c la im  and th e  

law should be a p p l ie d  as much as is  re a s o n a b ly  p o s s ib le  to  

p r o t e c t  the  i n s u r e d . " 138

( i v ) .  The t e c h n i c a l  meaning o f  words

When t e c h n i c a l  words a re  used in  an in s u ra n c e  p o l i c y  

th e y  w i l l  be g iven  t h e i r  t e c h n i c a l  meaning and words hav ing  

a recognised  t e c h n i c a l  meaning in  law w i l l  be g ive n  th e  

s t r i c t  t e c h n i c a l  meaning.  In  Mokwe v .  Royal Exchange 

Assurance ( s u p r a ) ,  where a b u r g la r y  p o l i c y  excepted  

l i a b i l i t y  f o r  lo ss  o r  damage happening through "war 

in v a s io n  a c t  o f  f o r e i g n  e n e m ie s . . . c i v i 1 war r i o t  o r  c i v i l  

c o m m o t io n . ." ,  Nnaemeka-Agu J .  adopted th e  d e f i n i t i o n  o f  

’ w a r ’ g iven  by Mathew J .  in  D r i e f o n t e i n  C o n s o l id a te d  Gold 

Mines L td .  v .  Janson . 139 The judge observed t h a t  " th e  term  

' w a r ’ in  a p o l i c y  o f  in s u ra n c e ,  in c lu d e s  c i v i l  war ,  u n le ss  

th e  c o n t e x t  makes i t  c l e a r  t h a t  a d i f f e r e n t  meaning should

137 [1 9 8 2 ]  3 F .N .R .  283 a t  294.

138 Okpalaugo v .  Commerce Ass. [ 1 9 7 6 ]  N .C .L . R .  273,  27 9 -
280.

139 [1 9 00 ]  2 Q.B. 339 a t  343.
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be g iven  t o  th e  word".  In  th e  r e s u l t ,  i t  was h e ld  t h a t  

f i g h t i n g  between f e d e r a l  and r e b e l  t r o o p s  c o n s t i t u t e d  c i v i l  

war under t h e  p o l i c y .  The le a rn e d  ju dge  a ls o  adopted th e  

c o n s t r u c t i o n  o f  ' r i o t ’ g ive n  by th e  House o f  Lords in  Motor  

Union In s u ra n c e  v .  Boggan140 and London and L a n c a s h ire  F i r e  

In s u ra n c e  v .  B o la n d s . 141

( v ) .  The c o n t e x t u a l  and c i r c u m s t a n t i a l  i n t e r p r e t a t i o n

The meaning o f  a word i s  t o  be a s c e r t a i n e d  w i t h

r e fe r e n c e  t o  i t s  c o n t e x t  and th e  c i rc u m s ta n c e s  o f  th e  case ,

and th e  o r d i n a r y  meaning may be r e s t r i c t e d  t h e r e b y .  T h is

p r i n c i p l e  o f  c o n s t r u c t i o n  was a p p l ie d  in  Qghene & Sons L td .

v. Royal Exchange A ss u ra n c e , where a f a c t o r y  was in s u re d

a g a in s t  lo ss  by ' t o r n a d o ’ . One o f  th e  b u i l d i n g s  o f  th e

f a c t o r y  lo c a te d  in  th e  D e l t a  a r e a  o f  N i g e r i a  was d e s t ro y e d

by s t ro n g  winds which th e  i n s u r e r  argued d id  no t  c o n s t i t u t e

a ' t o r n a d o ’ . R hodes-V ivour  J . ,  observed t h a t :

The p o l i c y  hav ing  been ta k e n  o u t  here  in  th e  
f e d e r a t i o n  o f  N i g e r i a ,  i t  must be ta k e n  as agreed  
by both p a r t i e s  t h a t  th e  term  " to rn ado"  must be 
t h a t  p e c u l i a r  to  t h i s  p a r t  o f  th e  w o r ld  as 
d i s t i n c t  from t h a t  in  the  West I n d i e s  o r  in  th e  
U n i te d  S t a t e s  o f  A m e r i c a . . . 142

In  r e j e c t i n g  th e  i n s u r e r ’ s argument, th e  winds were h e ld  to

amount to  ' t o r n a d o ’ as p e c u l i a r  to  W e s t - A f r i c a .

In  Onuh v .  U n i te d  N i g e r i a  I n s u r a n c e . P h i l - E b o s i e  J.

adopted a d ic tum  o f  Cockburn C . J .  in  R v .  J u s t i c e s  o f

140 [1 9 2 3 ]  A l l  E .R .  Rep. 331 .

141 [1 9 2 4 ]  A . C . 836.

142 [1 9 6 7 ]  N . C .L . R .  313 a t  p . 318.
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Berkshi  r e . 143 in  i n t e r p r e t i n g  th e  word ' i m m e d i a t e ’ in  a 

c la u s e  r e q u i r i n g  th e  g i v i n g  o f  n o t i c e  o f  lo ss  in  a b u r g la r y  

p o l i  c y .

I t  i s  im p o s s ib le  t o  la y  down any hard and f a s t  
r u l e  as to  what i s  th e  meaning o f  th e  word 
' i m m e d i a t e l y ’ in  a l l  cases .  The words ' f o r t h w i t h ’ 
and ' i m m e d i a t e l y ’ have th e  same meaning.  They a re  
s t r o n g e r  than th e  e x p r e s s io n  ' w i t h i n  a reas on ab le  
t i m e ’ and imply  prompt v ig o u ro u s  a c t i o n ,  and 
w i th o u t  any d e la y ,  and whether  t h e r e  has been 
such a c t i o n  i s  a q u e s t io n  o f  f a c t ,  hav ing  re ga rd  
to  th e  c i rc u m sta n c e s  o f  th e  p a r t i c u l a r  c a s e . 144

I n  th e  c irc u m sta n c e s  o f  th e  case ,  i t  was h e ld  t h a t  s i x

weeks u n ex p la in e d  d e la y  in  r e p o r t i n g  th e  lo ss  d id  not

c o n s t i t u t e  immediate n o t i c e .

In  Okpalaugo v .  Commerce A ss u ra n c e . 145 a motor v e h i c l e

in s u re d  under a comprehensive cover  had been s t o l e n  and

s ubs e que n t ly  reco vered  by th e  p o l i c e  in  a damaged

c o n d i t i o n .  In  d e te r m in in g  th e  measurement o f  th e  i n s u r e d ’ s

lo s s ,  th e  t r i a l  ju dge  had to  f i n d  whether  th e  v e h i c l e  had

been t o t a l l y  l o s t  by th e  t h e f t  as th e  in s u re d  a rgued,  or

o n ly  damaged by th e  t h i e v e s .  The d ic tum  o f  Bankes L . J .  in

Moore v .  Evans146 was adopted t h a t  "Mere tem porary

d e p r i v a t i o n  [ o f  a t h i n g  in s u re d ]  would no t  under o r d i n a r y

c irc u m sta n c e s  c o n s t i t u t e  a l o s s " ,  and t h a t  o f  Roche J. in

Hoimes v. Payne147 t h a t :

. . . i f  a t h i n g  has been m i s l a i d  and is  m iss ing  or

143 ( 1878) 4 Q .B .D .  469 a t  471.

144 [1 9 75 ]  N .C . L . R .  413 a t  427 .

145 [1 9 76 ]  N .C .L . R .  273.

146 [1 9 17 ]  1 K.B. 458 a t  471 .

147 [1 9 30 ]  2 K.B. 301 a t  310.
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has d is a p p e a re d  and a re as o n ab le  t im e  has e lapsed  
to  a l l o w  o f  d i l i g e n t  s te p s  and o f  r e c o v e ry  and 
such d i l i g e n t  search  has been made and has been 
f r u i t l e s s ,  then  th e  t h i n g  may p r o p e r l y  be s a id  to  
be l o s t .

I t  was h e ld  t h a t  under th e  c i r c u m s ta n c e s ,  s in c e  th e

i n s u r e d ’ s s te p s  had le d  t o  r e c o v e r y ,  th e  v e h i c l e  was not  

1 o s t .

L a s t l y ,  in  Abi 1 i v .  U n i te d  N i g e r i a  I n s u r a n c e . 148 th e  

i n s u r e r  e l e c t e d  t o  r e p a i r  a damaged v e h i c l e ,  and d e l i v e r e d  

i t  t o  a f i r m  o f  r e p a i r e r s  f o r  t h i s  purpose.  The f i r m  

abandoned i t s  workshop a t  th e  o u tb re a k  o f  th e  c i v i l  war to  

th e  knowledge o f  th e  i n s u r e r  and, in  consequence, th e  p a r t s  

o f  the  v e h i c l e  were lo o te d  f o r  which th e  in su re d  c la im ed  

damages. The i n s u r e r  r e l i e d  on th e  i n s u r e d ’ s breach o f  

c o n d i t i o n  r e q u i r i n g  th e  submission o f  " a l l  d i f f e r e n c e s  

a r i s i n g  ou t  o f  th e  p o l i c y "  t o  a r b i t r a t i o n  as a d e fe n c e .  I t

was he ld  t h a t  th e  words a p p l i e d  o n ly  t o  c la im s  r e l a t i n g  to

th e  i n s u r e d ’ s use o f  th e  c a r  and f o r  lo ss e s  which th e

i n s u r e r  g ra n te d  cover  under th e  p o l i c y .  As such, th e  

c la u s e  was h e ld  i n a p p l i c a b l e  t o  th e  i n s u r e d ’ s c la im  which  

was f o r  breach o f  th e  i n s u r e r ’ s duty  o f  c a re  as b a i l e e  o f  

th e  c a r .

The case above is  a ls o  s i g n i f i c a n t  as i l l u s t r a t i n g  th e  

degree o f  c o n t r o l  which some c o u r t s  a re  p repared  to  

e x e r c i s e  ov e r  i n s u r e r s .  I t  was he ld  t h a t  an i n s u r e r  i s  a 

b a i l e e  o f  a v e h i c l e  d e l i v e r e d  t o  i t  f o r  r e p a i r s .  

A c c o r d in g ly ,  th e  i n s u r e r  i s  under a du ty  t o  t a k e  re as o n ab le  

c a re  o f  th e  v e h i c l e  t o  th e  e x t e n t  which "a c a r e f u l  and

148 [ 1 9 6 9 ]  N . C . L . R .  196 .
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v i g i l a n t  man would e x e r c i s e  in  th e  c a re  o f  h i s  p r o p e r t y " . 

The i n s u r e r  was he ld  in  breach o f  th e  duty  and l i a b l e  f o r  

t h e  r e s u l t i n g  damage in  f a i l i n g  t o  s e cu re  th e  s a f e t y  o f  th e  

v e h i c l e  a f t e r  i t  knew th e  v e h i c l e  had been abandoned.

( v i ) .  A m b ig u i t ie s  w i l l  be c o nstrued  a g a i n s t  th e  i n s u r e r

The r u l e  and i t s  j u s t i f i c a t i o n  were s t a t e d  in  O.io v.

Ni g e r i a  R e l i a n c e . thus :

. . . w h e r e  t h e r e  i s  an a m b ig u i ty  o r  doubt in  th e  
language used in  a p o l i c y ,  o r  one c la u s e  t h e r e i n  
i s  in  c o n f l i c t  w i t h  a n o t h e r ,  th e  i n t e r p r e t a t i o n  
most f a v o u r a b le  t o  th e  in s u re d  i s  t o  be a c c e p te d .
I t  i s  th e  r u l e  o f  c o n s t r u c t i o n  t h a t  a document 
has to  be c ons true d  s t r i c t l y  a g a i n s t  i t s  maker in  
such c i rc u m s ta n c e s ;  and i t  i s  common knowledge  
t h a t  a lm ost  i n v a r i a b l y ,  in s u ra n c e  p o l i c i e s  a re  
p repared  by th e  i n s u r e r s .  T h is  r u l e  i s  de v is e d  so 
as t o  d e p r iv e  th e  i n s u r e r  o f  any undue advantage  
he m ight  ga in  from h is  p o s i t i o n  as th e  maker o f  
th e  pol i cy . 149

The r u l e  is  h e l p f u l  t o  in s u re d s  in  l i g h t  o f  th e  f a c t  

t h a t  the  ph raseo lo gy  employed in  p o l i c i e s  i s  cumbersome. 

The problem is  made worse in  N i g e r i a  by th e  manner in  which  

i n s u r e r s  d e f i n e  th e  r i s k  u n dertaken  and e x c lu d e  l i a b i l i t y .  

For i n s t a n c e ,  c la u s e  1 ( 1 )  o f  th e  common motor p o l i c y  

p r o v id e s  l i a b i l i t y  f o r  lo ss  o r  damage, i n t e r  a l i a ,  "by 

a c c i d e n t a l  c o l l i s i o n  or  o v e r t u r n i n g  or  c o l l i s i o n  or  

o v e r t u r n i n g  consequent upon mechanical  break down or  

consequent upon wear and t e a r . "  C lause  1 ( 2 )  then  l i m i t s  the  

i n s u r e r ’ s l i a b l i t y  as f o l l o w s :

"The company s h a l l  no t  be l i a b l e  t o  pay f o r ;  ( i )  

c o n s e q u e n t ia l  lo s s ,  d e p r e c i a t i o n ,  wear and t e a r ,  mechanical

149 [ 1 9 8 3 ]  2 F . N . R .  a t  p . 3 1 9 .
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o r  e l e c t r i c a l  breakdowns, f a i l u r e s  and breakages ,  ( i i )  

damage t o  t y r e s  un le ss  th e  motor c a r  i s  damaged a t  th e  same 

t i m e . "

I n t e r p r e t i n g  th e s e  c la u s e s  has posed problems f o r  th e  

c o u r t s ,  p a r t i c u l a r l y  th e  c o n s t r u c t i o n  o f  c la u s e  1 ( 2 ) ( i ) 

when th e  insured  c la im s  a d d i t i o n a l l y  f o r  lo s s  o f  p r o f i t s  o r  

expenses in c u r r e d  f o l l o w i n g  th e  i n s u r e r ’ s w rongfu l  

r e p u d i a t i o n  o r  d e la y  in  s e t t l i n g  t h e  c l a i m . 150

In  O.io v .  N i g e r i a  R e l ia n c e  ( s u p r a ) ,  c la u s e  1 ( 2 )  was 

h e ld  to  c o n f l i c t  w i t h  1 ( 1 ) ,  and c o n s t r u in g  th e  a m b ig u i ty  

a g a i n s t  th e  i n s u r e r ,  i t  was h e ld  t h a t  1 ( 2 )  exc luded  

l i a b i l i t y  f o r  c o n s e q u e n t ia l  lo ss  a r i s i n g  from d e p r e c i a t i o n  

e t c . ,  and d id  no t  ap p ly  t o  e x c lu d e  losses  s u f f e r e d  from th e  

i n s u r e r ’ s unreasonab le  conduct  in  s e t t l i n g  th e  c l a i m .  In  

Abed Bros. L td .  v .  N ig e r  I n s u r a n c e , c la u s e  1 ( 2 )  was h e ld  

i n a p p l i c a b l e  to  lo sses  a r i s i n g  from th e  i n s u r e r ’ s breach o f  

i t s  o b l i g a t i o n  t o  r e p a i r  w i t h i n  a re a s o n a b le  t im e .  Wheeler  

J . ,  he ld  t h a t  "any a m b ig u i ty  r e g a r d in g  th e s e  p r o v is i o n s  

must be r e s o lv e d  a g a i n s t  th e  in s u r e r s  in  accordance w i t h  

th e  w e l l  e s t a b l i s h e d  r u l e  o f  c o n s t r u c t i o n  known as th e  

c o n t r a  p ro fe re n te m  r u l e  t h a t  any doubt as t o  t h e  meaning 

and scope o f  a p o l i c y  o f  in su ra n c e  should be c ons true d  

a g a i n s t  the  i n s u r e r s " . 151

150 See th e  d is c u s s io n  in  p a r a . 7 . 3 . 2 ,  s u p ra ,  and n o t i c e  th e  
c o n t r a s t i n g  i n t e r p r e t a t i o n s  g ive n  t o  th e s e  c la u s e s  by T a y l o r  
J .  in  Kayode v .  Royal Exchange Ass. [ 1 9 5 5 - 5 6 ]  W .R .N .L .R .  
156, and th e  C o u r t  o f  Appeal in  Mercury  Ass, v .  A noz ie  
[ 1 9 7 7 ]  N .C .A .R .  406.

151 [1 9 7 6 ]  N .C .L . R .  458 a t  479;  a f f i r m e d  in  [1 9 7 6 ]  N . C .L . R .
37 .
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However, i t  was h e ld  in  Lawal v .  Amicable  In s u ra n c e  

( s u p r a ) ,  t h a t  th e  c o n t r a  p r o fe re n te m  r u l e  w i l l  o n ly  be 

a p p l i e d  where th e r e  is  a r e a l  a m b ig u i t y ,  and w i l l  no t  be 

used t o  c r e a t e  a m b ig u i t i e s  where th e  words a re  c l e a r .  In  

th e  case ,  the  words in  a memorandum a t ta c h e d  t o  th e  p o l i c y  

l i m i t i n g  l i a b i l i t y  in  a g o o d s - i n - t r a n s i t  c o n t r a c t  t o  lo ss  

a r i s i n g  ou t  o f  " a c c id e n t a l  c o l l i s i o n ,  o v e r t u r n i n g  o r  f i r e  

damage t o  th e  c a r r y i n g  v e h i c l e "  were h e ld  to  be c l e a r ,  and 

e xc luded  loss by armed r o b b e ry .  T h is  was so even though a 

c la u s e  in  th e  p o l i c y  i t s e l f  covered lo ss  o r  damage t o  goods 

" w h i l s t  in  t r a n s i t  on la n d ,  r a i l  o r  in la n d  waterways w i t h i n  

th e  f e d e r a t i o n  o f  N i g e r i a  by th e  conveyance or  d u r in g  

lo a d in g  or  un load ing  in  c o n n e c t io n  w i t h  such t r a n s i t . . . " .  

The in s u r e d ’ s a t te m p t  t o  persuade th e  c o u r t  t h a t  th e  

a p p a re n t  c o n f l i c t  in  th e  c la u s e s  n e c e s s i t a t e d  the  

a p p l i c a t i o n  o f  th e  c o n t r a  p ro fe r e n te m  r u l e  was 

u n s u c c e s s f u l .

In  c o n c lu s io n ,  one cannot  c o n t e s t  th e  o p in io n  t h a t  

a p p ly in g  any o f  the  above r u l e s  o f  c o n s t r u c t i o n  t o  the  same 

f a c t s  may produce d i f f e r e n t  r e s u l t s . 152 I t  seems t h a t  

w hichever  r u l e ,  or  a c om bin a t ion  o f  them, a c o u r t  chooses 

t o  ap p ly  to  the  c la im  b e fo r e  i t  w i l l  depend on th e  j u s t i c e  

o f  the  case and which p a r t y  i s  c o n s id e re d  to  be d e s e rv in g  

o f  more p r o t e c t i o n .  I t  cannot  be d e n ie d ,  however, t h a t  

N ig e r ia n  c o u r ts  have a p p l i e d  th e  r u l e s  more in  o r d e r  to  

p r o t e c t  insured  persons.

152 B i r d s ,  o p . c i t . p p . 1 6 4 ,1 6 6 .  See f u r t h e r ,  M e rk in ,  
" J u d i c i a l  C o n s t r u c t io n  in  Deep W a te r" ,  ( 1 9 7 7 )  40 M .L .R .  486 .
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7 .7  Unconscionable  B arg a in s  and E x e r c is e  o f  R ig h ts

" . . . t h e r e  i s  th e  v i g i l a n c e  o f  t h e  common law which,  

w h i l e  a l l o w i n g  freedom o f  c o n t r a c t ,  watches t o  see t h a t  i t  

i s  no t  a b u s e d " .153 However, w r i t e r s  a r e  no t  agreed as to  

t h e  e x a c t  b a s is  by which th e  law ensures  t h a t  u n f a i r  

b a rg a in s  a re  no t  e n fo rc e d  and a c o n t r a c t i n g  p a r t y  i s  no t  

a l lo w e d  to  e n f o r c e  h is  s t r i c t  l e g a l  r i g h t s  where i t  would  

be i n e q u i t a b l e  t o  do so. Lord Denning appears  t o  f a v o u r  a 

broad p r i n c i p l e  o f  u n c o n s c io n a b i1 i t y  o r  ' i n e q u a l i t y  o f  

b a r g a in in g  power ’ by which " E n g l is h  law g iv e s  r e l i e f  to  

one, who w i t h o u t  independent  a d v ic e ,  e n t e r s  i n t o  a c o n t r a c t  

on terms which a re  v e ry  u n f a i r . . . when h is  b a r g a in i n g  power 

i s  s e r i o u s l y  im pa ire d  by reason o f  h i s  own needs or  

d e s i r e s ,  or  by h is  own ignorance  or  i n f i r m i t y ,  coupled w i th  

undue in f l u e n c e s  o r  p re s s u re s  brought  t o  bear  on him by or  

f o r  th e  b e n e f i t  o f  a n o t h e r . " 154

T r e i t e l ,  n o t in g  t h a t  " E q u i ty  can g iv e  r e l i e f  a g a i n s t  

unconsc ionab le  b a rg a in s  in  c e r t a i n  cases in  which one p a r t y  

i s  in  a p o s i t i o n  t o  e x p l o i t  th e  p a r t i c u l a r  weakness o f  th e  

o t h e r " ,  doubts th e  a v a i l a b i l i t y  o f  a g e n e ra l  p r i n c i p l e  o f

i n e q u a l i t y  as a ground f o r  s e t t i n g  a s id e  agreements in

E n g l is h  l a w . 155 C r i t i c i s m s  o f  th e  p r i n c i p l e  a re  premised on 

th e  f a c t  t h a t  i t  r e p r e s e n t s  an unnecessary  j u d i c i a l  

i n t e r f e r e n c e  w i th  freedom o f  c o n t r a c t  which i s  b e s t  l e f t

153 Denning L . J .  in  G i 1 l e s p i e  Bros, v .  Roy Bowles T r a n s p o r t  
[1 9 7 3 ]  Q.B. 4 0 0 , 4 1 6 ,  r e i t e r a t i n g  h i s  remarks in  John Lee 
& Sons v .  R ly .  E x e c u t iv e  [1 9 4 9 ]  2 A l l  E .R .  5 8 1 , 5 8 4 .

154 L loyds Bank v .  Bundy [1 9 7 4 ]  3 A l l  E .R .  757 a t  765.

155 T r e i t e l ,  The Law o f  C o n t r a c t . ( 1 9 8 7 )  p p . 3 1 8 , 3 1 9 - 3 2 0 .
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f o r  th e  l e g i s l a t u r e , 156 and i t s  p o t e n t i a l  f o r  u n c e r t a i n t y  in  

th e  law ,  "s loppy  a n a l y s i s ,  f l a c i d  r e a s o n in g ,  and u l t i m a t e l y  

i n c o r r e c t  c o n c l u s i o n s " . 157

The d o c t r i n e s  o f  m i s r e p r e s e n t a t i o n , undue i n f l u e n c e  or  

p r e s s u re  and duress a re  w e l l  d e f in e d  in  th e  law o f  

c o n t r a c t ,  and i t  is  argued t h a t  th e  E n g l is h  c o u r ts  would 

r a t h e r  be c o n f in e d  t o  these  p r i n c i p l e s  in  s e t t i n g  a s id e  

b a rg a in s  than  t o  re co g n is e  a broad p r i n c i p l e  o f  

u n c o n s c io n a b i1 i t y . However, th e  approach o f  th e  E n g l is h  

c o u r ts  t o  freedom o f  c o n t r a c t  has been shown to  c o n t r a s t  

w i t h  th e  p r a c t i c e  in  Canada, A u s t r a l i a  and New Zealand  

where p r i n c i p l e s  such as u n c o n s c io n a b i1 i t y  and i n e q u a l i t y  

o f  b a r g a in i n g  power by which weaker p a r t i e s  a re  p r o t e c t e d  

from onerous b a rg a in s  formed in  c i rc u m sta n c e s  c o n s id e re d  

i nappropr  i a t e , a re  w e l l  deve loped in  th e  g e n e ra l  law o f

c o n t r a c t .  T h is  i s  d e s p i t e  s i g n i f i c a n t  consumer p r o t e c t i o n

l e g i s l a t i o n  in  those  j u r i s d i c t i o n s . 158

In  t h e  c o n t e x t  o f  in s u ra n c e ,  agreements t o  compromise 

or s e t t l e  c la im s  may be s e t  a s id e  by th e  E n g l is h  c o u r t s  i f  

o b ta in e d  by m i s r e p r e s e n t a t i o n , du re s s ,  undue i n f l u e n c e  or  

p r e s s u re  as was th e  case in  H orry  v .  T a te  & L y le  L t d . 159

156 Lord Scarman in  N a t io n a l  W estm ins te r  Bank v .  Morgan 
[1 9 85 ]  1 A l l  E.R .  821 a t  830.

157 T i p l a d y ,  "The J u d i c i a l  C o n t ro l  o f  C o n t r a c tu a l  
U n f a i r n e s s " ,  ( 1 9 8 3 )  46 M .L .R .  601 a t  614.

158 See t h e  i n s t r u c t i v e  a r t i c l e  by Enman, " D o c t r in e s  o f  
U n c o n s c io n a b i1 i t y  in  C anadian ,  E n g l is h  and Commonwealth 
C o n t r a c t  Law", ( 1987) 16 Anglo-Am, L . R . 191.

159 [1 9 8 2 ]  2 L l o y d ’ s Rep. 416 ,  noted in  ( 1 9 8 3 )  46 M .L .R .  99 .
See a l s o  Saunders v .  Ford Motor Co. [ 1 9 7 0 ]  1 L l o y d ’ s Rep. 
379.
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The d e c is io n  o f  th e  Supreme C o u r t  in  Achonu v. N a t i o n a l  

E m ployers ’ M u tu a l160 i s  c o n s i s t e n t  w i t h  t h i s  approach.  The 

in s u r e d ,  who appeared t o  have j u s t  r e tu r n e d  home a f t e r  th e  

c i v i l  war, was o f f e r e d  a sum f a r  l e s s  than  he was e n t i t l e d  

f o r  th e  damage t o  h i s  v e h i c l e .  The i n s u r e r  had made i t  

known t h a t  th e  Cheque was in  f u l l  and f i n a l  s e t t l e m e n t  o f

th e  c la im ,  and s e n t  a rem inder  t o  th e  in s u re d  t h a t  he was

f r e e  t o  r e t u r n  th e  cheque i f  th e  c o n d i t io n s  were  

u n a c c e p ta b le .  The in s u re d  proceeded,  however, t o  n e g o t i a t e  

th e  cheque and l a t e r  c la im e d  f o r  h is  f u l l  lo ss  under th e

p o l i c y .  In  d is m is s in g  th e  c l a i m ,  i t  was h e ld  t h a t  in  th e

absence o f  any u n f a i r  p r e s s u r e ,  ig norance  or  

m is u n d ers ta n d in g  o f  th e  n a t u r e  o f  th e  t r a n s a c t i o n  o r  i t s  

c i rc u m sta n c e s  by th e  in s u r e d ,  th e  s e t t l e m e n t  was b in d in g  on 

him. As th e  c o u r t  no te d ,  th e  in s u re d  had no t  a l l e g e d  undue 

i n f l u e n c e ,  and i t  was d i f f i c u l t  t o  unders tand  th e  b a s is  o f  

h is  c la im .  In  any e v e n t ,  i t  i s  d o u b t fu l  i f  he would have 

succeeded on a c la im  o f  undue i n f l u e n c e  on th e  f a c t s  hav ing  

been g iven  ample o p p o r t u n i t y  t o  r e j e c t  th e  o f f e r .

In  th e  Canadian cases o f  Pr idmore  v .  C a l v e r t 161 and 

Beach v .  Eames, 162 r e l e a s e  documents s igned by in su re d s  

a g re e in g  to  a c c e p t  sums f a r  le s s  than th e y  were e n t i t l e d ,  

were s e t  a s id e  because o f  th e  p a r t i e s ’ i n a b l i t y  to  c o n t r a c t  

on an equal f o o t i n g  a r i s i n g  from th e  i n e q u a l i t y  in  

b a r g a in in g  power between th e  in su re d s  and agents  f o r  th e

160 [1 9 7 6 ]  N .C . L . R .  64.

161 ( 1975) 54 D .L .R .  (3 d )  133.

162 ( 1978) 82 D .L .R .  (3 d )  736.
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i n s u r e r s .  In  H orry  ( s u p r a )  Pain  J . ,  r e fu s e d  t o  ap p ly  th e

p r i n c i p l e  o f  i n e q u a l i t y  as a ground f o r  s e t t i n g  a s id e  th e

r e l e a s e  p r e f e r r i n g  in s te a d  to  r e l y  on undue i n f l u e n c e .

In  N i g e r i a  where l e g i s l a t i o n  c o n t r o l l i n g  u n f a i r n e s s  in  

c o n t r a c t s  i s  v i r t u a l l y  n o n - e x i s t e n t ,  th e  r o l e  o f  th e  

c o u r t s ,  by w h atever  p r i n c i p l e ,  in  p r e v e n t in g  u n f a i r  

b a rg a in s  and i n e q u i t a b l e  e x e r c i s e  by t h e  i n s u r e r  o f

c o n t r a c t u a l  r i g h t s  i s  s i g n i f i c a n t . 163 I t  has been a rgued ,  

r e l y i n g  on th e  Supreme C o u r t  d e c is io n  in  Abed, t h a t  t h e  

a d o p t io n  o f  th e  d o c t r i n e  o f  fundamenta l  breach as a r u l e  o f  

law in  N i g e r i a  is  a d e s i r a b l e  development in  p r e v e n t in g  

r e l i a n c e  on u n reasonab le  exemption c la u s e s  in  th e  absence  

o f  s t a t u t o r y  c o n t r o l . 164

The e x t e n t  to  which some in s u r e r s  may go in

compromising c la im s  or  o b t a i n i n g  r e le a s e s  makes j u d i c i a l  

c o n t r o l  d e s i r a b l e . 165 In  Akene v .  B r i t i s h  American In s u ra n c e  

Co. . 166 the  b e n e f i c i a r y  named in  a p o l i c y  o f  l i f e  in s u ra n c e  

ta k en  ou t  by h i s  deceased f a t h e r  was o f f e r e d  £500 in  f u l l  

s e t t l e m e n t  o f  h i s  c la im  whereas th e  sum in s u re d  was £ 1 ,9 0 0 .

163 s . 14 o f  th e  In s u ra n c e  Act  1976 p r e s c r i b i n g  th e  p r i o r  
a pprova l  o f  c o n t r a c t u a l  terms by th e  D i r e c t o r  is  
unimplemented.  In  any e v e n t ,  i t  does no t  ap p ly  to  compromise  
a g re em e n ts .

164 Sagay, N i g e r i a n  Law o f  C o n t r a c t . ( 1 9 8 5 )  a t  p . 155. I t  i s  
d o u b t fu l  i f  t h i s  o p in io n  a c c u r a t e l y  r e p r e s e n ts  th e  law in  
N i g e r i a  in  v iew o f  subsequent developments  a f t e r  Abed. See 
p a r a .  7 . 3 . 2 . ,  above.

165 s .  1 5 (1 )  o f  th e  Motor V e h ic l e s  A ct  o f  1950 p ro v id e s  t h a t  
no s e t t l e m e n t  made by an i n s u r e r  in  r e s p e c t  o f  c o m p u ls o r i ly  
in s u re d  t h i r d  p a r t y  l i a b i l i t y  c la im s  s h a l l  be v a l i d  u n le ss  
th e  t h i r d  p a r t y  i s  a p a r t y  t o  th e  s e t t l e m e n t .

166 C onta ined  in  Sagay, A Casebook on th e  N i g e r i a n  Law o f  
C o n t r a c t ,  ( 1 9 8 3 ) ,  p . 417 .
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The o f f e r  was made on th e  p r e t e x t  t h a t  th e  i n s u r e r  was no t  

l i a b l e  t o  pay a n y th in g  t o  th e  b e n e f i c i a r y  s in c e  he was no t  

p r i v y  t o  the  c o n t r a c t .  T h is  argument was r e j e c t e d  in  th e  

ensuing a c t i o n ,  and th e  f u l l  sum was awarded. I n  American  

I n t e r n a t i o n a l  In s u ra n c e  v .  N z a y i . 167 i t  was r e v e a le d  t h a t  

the  persona l  r e p r e s e n t a t i v e  o f  a deceased in s u re d  had been 

v i s i t e d  by agents  o f  th e  i n s u r e r  who fo r c e d  h e r  to  s ig n  

prepared  documents abandoning th e  c la im s  under two l i f e  

p o l i c i e s  taken  by th e  in s u r e d .  The d e c is io n  o f  th e  t r i a l  

c o u r t  r e j e c t i n g  th e  documents in  e v id e n c e  because th e y  were  

o b ta in e d  by " f o r c e ,  t h r e a t  and duress"  was upheld on 

a p p e a l . The f a c t s  o f  some cases may no t  be so c l e a r  as t o  

succeed on th e  t r a d i t i o n a l  de fences  o f  duress  or  undue 

i n f l u e n c e ,  and, i t  i s  in  such cases t h a t  a broad p r i n c i p l e  

o f  unequal b a rg a in s  o r  u n c o n s c io n a b i1 i t y  may a id  in s u re d s .

C e r t a i n  d i c t a  o f  th e  Supreme C o u r t  in  N a t i  onal  

In su ra n c e  C o r p o r a t io n  o f  N i g e r i a  v . Power & I n d u s t r i a l  

E n g in e e r i  n g . 168 may i n d i c a t e  a new aproach in  r e s t r i c t i n g  

th e  i n s u r e r ’ s a b i l i t y  t o  r e p u d i a t e  l i a b i l i t y  on e q u i t a b l e  

grounds. On a c la im  f o r  lo ss  o f  goods, t h e  i n s u r e r  r e l i e d  

on n o n - d is c lo s u r e  o f  th e  s a i l i n g  o f  th e  c a r r y i n g  vess e l  

b e fo re  th e  in s u ra n c e  was o b ta i n e d ,  and den ied  th e  e x is t e n c e  

o f  a m arine  c o n t r a c t  w i t h  th e  in s u re d  c o v e r in g  th e  lo ss  as 

d e fe n c e .  In  th e  Supreme C our t  p a r t i c u l a r  emphasis was 

placed  on th e  absence o f  a p o l i c y  issued  by t h e  i n s u r e r  

e v id e n c in g  th e  c o n t r a c t  as r e q u i r e d  by s e c t i o n  24 o f  th e

167 U n re p o r te d ,  Appeal No. F C A /L /3 3 /8 2  ( C . A . ) .

168 [ 1 9 8 6 ]  1 N . W . L . R .  1.  See C h a p t e r  2 p a r a .  2 . 6 ,  s u p r a .
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M arine  In s u ra n c e  A ct  o f  1961,  to  escape l i a b i l i t y .  A l l  th e  

judges  were unanimous t h a t  th e  m ar ine  open cover  and 

c e r t i f i c a t e  o f  in s u ra n c e  issued by th e  i n s u r e r  c o n s t i t u t e d  

th e  p o l i c y  w i t h i n  th e  meaning and in ten dm en t  o f  s e c t i o n  24.  

A n ia g o lu  J . S . C .  h e ld ,  in  a d d i t i o n ,  t h a t  as th e  i n s u r e r  had 

o r a l l y  agreed t o  in s u re  b e fo r e  any documents were is s ue d ,  

i t  would be i n e q u i t a b l e  t o  a l l o w  t h e  i n s u r e r  t o  escape  

l i a b i l i t y  on th e  ground o f  th e  absence o f  a p o l i c y  because  

e q u i t y  "does no t  env is a ge  sharp p r a c t i c e  and undue 

advantage o f  a s i t u a t i o n " ,  and " frowns a t  th e  

unconscionable  use o f  a p e r s o n ’ s r i g h t  a t  common la w ."  The 

le a rn e d  judge  f u r t h e r  observed t h a t  " e q u i t y  w i l l  impute an 

i n t e n t i o n  t h a t  th e  [ i n s u r e r ]  f a r  from s c u t t l i n g  away from  

i t s  v a l i d  o b l i g a t i o n  t o  th e  [ i n s u r e d ]  w i l l  f u l l y  honour i t s  

agreement to  in d e m n ify  th e  [ i n s u r e d ]  upon i t s  l o s s . " 169 I t  

should  be emphasised t h a t  A n ia g o lu  J . S . C .  was th e  o n ly  

judge  who r e l i e d  on e q u i t a b l e  p r i n c i p l e s  and th e  case does 

not n e c e s s a r i l y  e s t a b l i s h  a new p r i n c i p l e .

7 .8  Conclusion

On the  whole ,  c o u r ts  in  N i g e r i a  have done t h e i r  be s t  

to  f u l f i l  th e  re as o n ab le  e x p e c t a t i o n s  o f  in su re d s  in  

e n t e r i n g  i n t o  in su ra n c e  c o n t r a c t s .  In  c e r t a i n  cases th e  

c o n s t r u c t io n  o f  words used in  c o n t r a c t s  has o f t e n  been 

s t r a i n e d  to  a c h ie v e  t h i s .  W h i le  a broad s t a t u t o r y  p r o v i s i o n  

a v o id in g  unreasonab le  p r o v is i o n s  in  p o l i c i e s  may be 

d e s i r a b l e ,  i t  presupposes t h a t  d i s p u t e s  would end up in  th e

169 I b i d . , a t  p . 29 .
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c o u r t s .  I t  appears  t h a t  th e  u l t i m a t e  p r o t e c t i o n  f o r  

in s u re d s  would be t o  f i n d  a way whereby th e  D i r e c t o r ’ s 

powers t o  approve p o l i c y  terms would be u t i l i s e d .  In  th e  

meantime, however, th e  c o u r ts  may have t o  f u l f i l  t h i s  r o l e .

391



CHAPTER 8

GOVERNMENTAL REGULATION AND SUPERVISION OF INSURANCE

8 .1  I n t r o d u c t i o n

In  many c o u n t r i e s ,  governments have deemed i t  

a p p r o p r i a t e  t o  r e g u l a t e  th e  business  o f  in su ra n c e  g e n e r a l l y  

and those who t r a n s a c t  i t  s p e c i f i c a l l y .  V a r io u s  reasons  

have been advanced why r e g u l a t i o n  is  needed. These reasons  

may be condensed b r o a d ly  i n t o  two.

The f i r s t  i s  th e  n e c e s s i t y  t o  p r o t e c t  those  buying  

in s u ra n c e .  Large sums o f  money a re  p a id  t o  in s u r e r s  by 

pu rchasers  o f  in s u ra n c e .  U n l i k e  o t h e r  c o n t r a c t s ,  th e  sums 

a re  pa id  in  exchange f o r  a promise t o  be f u l f i l l e d  a t  a 

f u t u r e  but  u n c e r t a i n  d a t e .  In  o r d e r  t o  ensure  t h a t  in s u r e r s  

are  in  a p o s i t i o n  t o  f u l f i l  t h e i r  p rom ises ,  i t  i s  d e s i r a b l e  

to  e s t a b l i s h  a system whereby those  w i t h  d is h o n e s t  m ot ives  

a re  p re v en ted  from e n t e r i n g  th e  b u s in e s s ,  and those  a l r e a d y  

in  i t  a t t a i n  a l e v e l  o f  f i n a n c i a l  p r o b i t y  t o  a v o id  

f a i 1u r e s .

Secondly ,  in  d e v e lo p in g  c o u n t r i e s ,  i t  i s  e c o n o m ic a l ly  

and p o l i t i c a l l y  e x p e d ie n t  t h a t  th e  l a r g e  sums accumulated  

by in s u r e r s  a re  in v e s te d  in  th e  lo c a l  economy f o r  

development purposes.  C o n s e q u e n t ly ,  i t  i s  d e s i r a b l e  t h a t  a 

h e a l t h y  commercial  env iro n m e n t  i s  c r e a t e d  so as t o  a t t a i n  

f a i r  t r a d i n g  p r a c t i c e s  and secure  th e  c o n t in u e d  growth o f  

an im p o r ta n t  i n d u s t r y .

The e a r l y  h i s t o r y  o f  th e  N i g e r i a n  in su ra n c e  m arket  

p r e c i p i t a t i n g  governmenta l  r e g u l a t i o n  i s  c o n s id e re d  in
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Chapter  3 p a r a .  3 . 3 ,  su p ra ,  in  r e l a t i o n  t o  i n t e r m e d i a r i e s . 

The f i r s t  r e g u l a t o r y  enactments  were th e  In s u ra n c e  

Companies A ct  o f  1961 and th e  In s u ra n c e  ( M is c e l la n e o u s  

P r o v i s i o n s )  A ct  o f  1964. The fo rm er  d id  no t  come i n t o  f o r c e  

u n t i l  1968 when th e  r e g u l a t i o n s  g i v i n g  e f f e c t  t o  i t s  

p r o v is i o n s  were made. The 1961 and 1964 Acts  have been 

re p e a le d  by, and c e r t a i n  p r o v i s i o n s  r e - e n a c t e d  i n ,  th e  

In s u ra n c e  Act  o f  1976.  I t  i s  n o t  in ten d e d  t o  c o n s id e r  th e  

p r o v is i o n s  o f  th e  re p e a le d  enactments  here  e x c e p t  f o r  th e  

purpose o f  comparison.

The 1976 In s u ra n c e  Act  i s  now th e  p r i n c i p a l  

l e g i s l a t i o n  r e g u l a t i n g  in s u ra n c e  and those  t r a n s a c t i n g  

in su ra nc e  business in  N i g e r i a ,  and some o f  i t s  p r o v is i o n s  

have been c ons id e re d  in  th e  course o f  th e  e a r l i e r  C h a p te rs .  

The aim o f  t h i s  C hapter  i s  to  examine th e  r e g u l a t o r y  

framework as i t  r e l a t e s  t o  in su ra n c e  companies o n ly ,  r a t h e r  

than to  insurance  c o n t r a c t s .  O th er  s t a t u t o r y  enactments  

passed w i th  the  aim o f  enhancing th e  p r o t e c t i o n  o f  

p o l i c y h o l d e r s  and s e c u r in g  th e  development o f  a s t ro n g  

in su ra nc e  market  a re  a ls o  c o n s id e re d .  F i n a l l y ,  th e  C hapter  

concludes w i th  an e x a m in a t io n  o f  what i s ,  a r g u a b ly ,  th e  

l e g i s l a t i v e  p r o v is i o n  hav ing  th e  most s i g n i f i c a n t  impact  on 

the  common law, i . e .  th e  r i g h t s  o f  t h i r d  p a r t i e s  a g a i n s t  

i n s u r e r s .

8 .2  The R e g u la to r y  P r o v is io n s  o f  th e  1976 In s u ra n c e  Act

The Act  came i n t o  o p e r a t i o n  on th e  1 s t  o f  December 

1976, and i t  i s  p ro v id e d  in  s e c t i o n  35 t h a t  t h e r e  s h a l l  be
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a p p o in te d  by th e  Federa l  S e r v ic e  Commission a D i r e c t o r  o f  

In s u ra n c e  and such o t h e r  p u b l i c  o f f i c e r s  as may be 

necessary  f o r  th e  a d m i n i s t r a t i o n  o f  th e  A c t .  R e s p o n s i b i l i t y  

f o r  in s u ra n c e  m a t te r s  i s  now w i t h  th e  M i n i s t e r  in  charge  o f  

th e  F e d e ra l  M i n i s t r y  o f  F inance and Economic Development as 

opposed t o  th e  M i n i s t r y  o f  Trade under th e  1961 A c t .

The 1976 A c t ,  by s e c t i o n  1, i s  made a p p l i c a b l e  t o  a l l  

those  t r a n s a c t i n g  in su ra nc e  business e x c e p t :

( a )  a f r i e n d l y  s o c i e t y  e s t a b l i s h e d  w i t h  no share  c a p i t a l  

f o r  th e  purpose o f  a i d i n g  i t s  members or  t h e i r  dependants  

where th e  s o c i e t y  does not  employ any person whose main 

o c c u p a t io n  i s  th e  canvass ing  f o r  members o r  c o l l e c t i o n  o f  

s u b s c r i p t i o n s  from members,

(b )  a pensions fund ,

( c )  a r e i n s u r e r  e s t a b l i s h e d  o u ts i d e  N i g e r i a  engaged s o l e l y  

in  r e in s u r a n c e  t r a n s a c t i o n s  w i t h  in s u r e r s  a u t h o r i s e d  in  

N i g e r i a  under th e  A c t .

The exemption o f  f r i e n d l y  s o c i e t i e s  is  des igned to  

remove from th e  purv iew  o f  th e  Act  th e  t r a d i t i o n a l  system  

o f  in s u ra n c e  p r a c t i s e d  in  many p a r t s  o f  th e  c o u n t ry  whereby  

groups o f  people  c o n t r i b u t e  sums to  a fund on a weekly  or  

monthly  b a s is .  The sums so c o n t r i b u t e d  a re  then  g iven  to  

members in  t u r n  or  a c e r t a i n  p r o p o r t i o n  i s  g iven  t o  a 

member in  f i n a n c i a l  d i f f i c u l t y .

S e c t io n  3 ( 2 )  p r o h i b i t s  th e  c a r r y i n g  on o f  in su ra n c e  

business  in  N i g e r i a  un less  t h e  i n s u r e r  i s  r e g i s t e r e d  under  

or  p u rs u a n t  t o  th e  A c t .  Under s e c t i o n  3 ( 3 ) ,  thos e  a l r e a d y  

t r a n s a c t i n g  in s u ra n c e  business  b e fo r e  th e  Act  were g ive n  a
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p e r io d  o f  3 months w i t h i n  which t o  a p p ly  f o r  r e g i s t r a t i o n . 

An in s u r e r  ceases t o  be c a p a b le  o f  c a r r y i n g  on business  a t  

the  e x p i r a t i o n  o f  6 months o f  th e  commencement o f  th e  Act  

un less  i t  was r e g i s t e r e d  w i t h i n  t h a t  p e r i o d .  The 

req u ire m en ts  t o  be s a t i s f i e d  b e fo r e  r e g i s t r a t i o n  i s  g ra n te d  

a re  co n s id e re d  below.

8 . 2 . 1  P r e - r e g i s t r a t i o n  Requirements

The 1976 Act  d i v i d e s  in su ra n c e  business  i n t o  two 

c a t e g o r ie s  f o r  th e  purposes o f  r e g i s t r a t i o n .  These a re  l i f e  

and n o n - l i f e  in su ra nc e  b u s in e s s .  The l a t t e r  i s  s u b - d iv id e d  

i n t o  f i r e ,  a c c i d e n t ,  motor v e h i c l e , workmen’ s compensat ion ,  

m arine ,  a v i a t i o n ,  t r a n s p o r t ,  and m is c e l la n e o u s  in su ra n c e  

business not  f a l l i n g  under any o f  th e  l i s t e d  heads. L i f e  

and n o n - l i f e  business  a re  s u b j e c t  t o  d i f f e r e n t  a p p l i c a t i o n s  

f o r  th e  purposes o f  r e g i s t r a t i o n 1 and th e  d i s t i n c t i o n  is  

m a in ta in e d  th ro u g h o u t  th e  Act  a l th o u g h  an i n s u r e r  i s  

a l lo w e d  to  t r a n s a c t  both c la s s e s  o f  b u s in e s s .

Only th e  f o l l o w i n g  bodies  may a p p ly  f o r  r e g i s t r a t i o n :

( a )  a l i m i t e d  l i a b i l i t y  company in c o r p o r a t e d  under th e  

Companies Act  o f  1968;

(b )  a c o - o p e r a t i v e  in s u ra n c e  s o c i e t y  d u ly  r e g i s t e r e d  under  

the  r e l e v a n t  law, and

( c )  a mutual in s u ra n c e  company formed by seven o r  more 

persons s u b s c r ib in g  t h e i r  names t o  a memorandum o f  

a s s o c i a t i o n  w i t h  th e  aim o f  us in g  any p r o f i t  d e r iv e d  from  

t h e i r  o p e r a t io n s  t o  reduce th e  c o s t  o f  in s u ra n c e  u n dertaken

1 s . 4 ( 1 ) .
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by i t s  members.2

Under s e c t i o n  8, no i n s u r e r  s h a l l  c a r r y  on in s u ra n c e  

business  un less  i t  has, and m a in t a in s  a t  a l l  t im e s ,  a p a id  

up share  c a p i t a l  o f  no t  l e s s  than  N 500 ,000  in  th e  case o f  

l i f e  in su rance  and not  le s s  than  N300 ,000  in  th e  case o f  

n o n - l i f e  in s u ra n c e .  One s e ek in g  t o  t r a n s a c t  r e in s u r a n c e  

business  must have a share  c a p i t a l  o f  no t  le s s  than  te n  

t im e s  th e  amount s p e c i f i e d  above depending on th e  c la s s  o f  

re in s u r a n c e  bu siness .

As a p r e c o n d i t io n  to  r e g i s t r a t i o n , an a p p l i c a n t  i s  

expected  to  d e p o s i t  th e  p a id  up share  c a p i t a l  r e q u i r e d  w i t h  

th e  C e n t ra l  Bank o f  N i g e r i a .  T h is  d e p o s i t  i s  r e f e r r e d  t o  in  

s e c t i o n  9 ( 1 )  as a " s t a t u t o r y  d e p o s i t " .  Once r e g i s t r a t i o n  i s  

g r a n te d ,  however, the  D i r e c t o r  s h a l l  cause t o  be r e le a s e d  

t o  the  i n s u r e r  h a l f  o f  th e  s t a t u t o r y  d e p o s i t  ( i n  r e s p e c t  o f  

each c la s s  o f  business f o r  those  c a r r y i n g  on a composite  

bu s in e s s )  w h i le  the  o t h e r  h a l f  i s  r e t a i n e d  in  th e  C e n t r a l  

Bank. The whole sum is  r e t u r n a b l e  i f  r e g i s t r a t i o n  is  

re fu s e d  or  s u b sequen t ly  c a n c e l l e d . 3 The D i r e c t o r  is  

empowered under s e c t i o n  10 t o  approve th e  w i th d ra w a l  o f  a 

maximum sum o f  25% o f  the  s t a u t u o r y  d e p o s i t  t o  meet a 

s u b s t a n t i a l  loss  s u f f e r e d  by an i n s u r e r  which " i t  cannot  

reas on ab ly  meet from i t s  own r e s o u r c e s " .  Any sum so 

withdrawn s h a l l  be re p la c e d  no t  l a t e r  than  30 days o f  the  

w i t h d r a w a l .  I t  i s  a ls o  p ro v id e d  t h a t  th e  s t a t u t o r y  d e p o s i t  

s h a l l  be a v a i l a b l e  in  th e  e v e n t  o f  th e  c a n c e l l a t i o n  o f  th e

2 s .3 (1  ) and (4  ) .

3 s . 9 ( 2 ) .
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i n s u r e r ’ s r e g i s t r a t i o n  o r  i t s  w ind ing  up f o r  th e  d is c h a rg e  

o f  i t s  l i a b l i l i t i e s  a r i s i n g  o u t  o f  p o l i c i e s  and rem ain ing  

undischarged a t  th e  t im e  o f  w ind ing  up.

The re q u ire m e n ts  o f  a p a id  up share  c a p i t a l  and 

s t a t u t o r y  d e p o s i t  have been a t t a c k e d  a t  v a r i o u s  t i m e s . 4 The 

main o b j e c t i o n s  r a i s e d  a re  t h a t  i t  i s  o u t  o f  d a te  as a t o o l  

o f  government r e g u l a t i o n  and c r e a t e s  an unnecessary  b a r r i e r  

t o  e n t r y  i n t o  th e  m a rk e t .  More s i g n i f i c a n t l y ,  t h a t  i t  t i e s  

down funds which cou ld  be pu t  t o  b e t t e r  use by i n s u r e r s ,  

and may serve  t o  worsen r a t h e r  than improve th e  f i n a n c i a l  

s e c u r i t y  o f  an i n s u r e r .  F i n a l l y ,  t h a t  th e  c u r r e n t  l e v e l  o f  

th e  s t a t u t o r y  d e p o s i t  i s  an i l l u s o r y  s a fe g u a rd  s in c e  i t  

bears  l i t t l e  o r  no r e l a t i o n  t o  th e  l i a b i l i t i e s  o f  an 

e s t a b l i s h e d  i n s u r e r .

I t  has been suggested t h a t  in  p la c e  o f  th e  s t a t u t o r y  

d e p o s i t  th e r e  should be in t ro d u c e d  a margin o f  s o lvency  

re q u ire m e n t  whereby th e  a s s e ts  o f  an i n s u r e r  should exceed  

i t s  l i a b i l i t i e s  by a g ive n  amount o r  p e r c e n t a g e . 5 A phased  

system o f  share  c a p i t a l  payment has a ls o  been suggested .  By 

t h i s  system, o n ly  a c e r t a i n  p e rc e n ta g e  i s  r e q u i r e d  t o  be 

pa id  up a t  the  t im e  o f  r e g i s t r a t i  o n , and th e  rem ainder  is

4 Fa le g a n ,  "The N i g e r i a n  In s u ra n c e  I n d u s t r y :  A Proposal f o r  
Reform",  (1 9 8 2 )  16 J . W . T . L .  189 a t  1 9 7 -1 9 8 ;  O gunr inde ,  "The 
Cla ims S e t t le m e n t  P r o v is io n s  o f  t h e  N i g e r i a n  In s u ra n c e  Act  
o f  1976: A S o l u t io n  t o  What Problem?",  (1 9 8 5 )  19 J . W . T . L .  
170 a t  176-177;  Agomo, "Legal C o n t r o ls  o f  th e  In s u ra n c e  
I n d u s t r y  and i t s  I m p l i c a t i o n s  f o r  th e  N a t i o n a l  Ecomony", 
Essays in  Honour o f  Judge T .O .  E l i a s  ( F a c u l t y  o f  Law, 
U n i v e r s i t y  o f  Lagos, 1987) p . 227 a t  231.

5 I b i d .  The margin o f  s o lv e n c y  re q u i r e m e n t  i s  t h a t  p ro v id ed  
in  th e  re p e a le d  1961 A c t ,  and i t s  r e i n t r o d u c t i o n  i s  fa v o u re d  
by th e  N ig e r ia n  Law Reform Commission: see Law Reform  
Journa l  ( 1 9 8 6 )  p . 179.
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pa id  up in  s ta g e s  w i t h i n  a g iven  p e r io d  o f  t im e  a f t e r  

re g i  s t r a t i o n . 6

The arguments a re  p e rs u a s iv e  and t h e r e  i s  l i t t l e  doubt  

t h a t  th e  p r e s e n t  s t a t u t o r y  d e p o s i t  has arguments f o r  and 

a g a i n s t  i t s  r e t e n t i o n .  To th e  e x t e n t  t h a t  i t  d is c o u ra g e s  

th e  p r o l i f e r a t i o n  o f  mushroom companies w i t h o u t  r e a s o n a b le  

f i n a n c i a l  bases, i t  i s  w o r t h w h i le .  However, i t  should  be 

conceded t h a t  th e  c u r r e n t  l e v e l  o f  th e  d e p o s i t  (which has 

remained unchanged s in c e  1976)  ta k e n  a lo n e  may no t  make a 

s i g n i f i c a n t  c o n t r i b u t i o n  t o  th e  o v e r a l l  so lv e n c y  o f  an 

i n s u r e r ,  and is  l i k e l y  to  p r o v id e  l i t t l e  s e c u r i t y  in  th e  

hands o f  th e  government in  th e  e v e n t  t h a t  an i n s u r e r  

becomes unable  t o  meet i t s  o b l i g a t i o n s .  T h is  o b j e c t i o n  

shou ld ,  however,  be viewed in  th e  c o n t e x t  o f  a d d i t i o n a l  

req u ire m en ts  o f  re s e r v e s  and in ve s tm e n ts  c o n s id e re d  in  

p a ra .  8 . 2 . 2 ,  below.

Once th e  above re q u ire m e n ts  a re  met,  an a p p l i c a t i o n  

f o r  r e g i s t r a t i o n  s h a l l  be made t o  th e  D i r e c t o r  in  th e  

p r e s c r ib e d  form and accompanied by such p a r t i c u l a r s  as th e  

D i r e c t o r  may r e q u i r e .  By s e c t i o n  5, th e  D i r e c t o r  s h a l l  

r e g i s t e r  an a p p l i c a n t  by is s u in g  a c e r t i f i c a t e  o f  

r e g i s t r a t i o n  and p u b l i s h in g  a n o t i c e  o f  r e g i s t r a t i o n  in  th e  

G a z e t te  i f  he is  s a t i s f i e d  on a l l  o f  c e r t a i n  m a t t e r s ,  among 

o t h e r s ,  t h a t :

( i )  th e  c la s s  o f  in s u ra n c e  business  w i l l  be conducted in  

accordance w i t h  sound in s u ra n c e  p r i n c i p l e s ;

6 A k h i l e ,  " In s u ra n c e  Law, R e g u la t io n  and P r a c t i c e  in  
N i g e r i a  -  Have th e y  Achieved th e  G o a ls ? " ,  [ 1 9 8 7 ]  U N  J o u rn a l  
43 a t  p p . 4 6 - 4 7 .
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( i i )  t h e r e  a re  adequate  r e in s u r a n c e  a r ra n g e m e n ts ;

( i i i )  th e  proposal  fo rm s,  terms and c o n d i t i o n s  o f  p o l i c i e s  

a re  in  o r d e r  and a c c e p t a b le ;

( i v )  t h e r e  is  a t  l e a s t  one competent  and p r o f e s s i o n a l l y  

q u a l i f i e d  person to  man each de pa r tm en t  o f  in su ra n c e  

busi n e s s ;

( v )  th e  d i r e c t o r s  and s h a r e h o ld e r s  a re  persons who have no t  

been in v o lv e d  in  o r  g u i l t y  o f  f r a u d ;

( v i )  th e  name o f  t h e  a p p l i c a n t  i s  no t  l i k e l y  t o  be m is taken  

f o r  th e  name o f  any o t h e r  i n s u r e r  who is  o r  has been an 

i n s u r e r ,  o r  so n e a r l y  re se m bl ing  t h a t  name so as t o  be 

c a l c u l a t e d  to  d e c e iv e ;

( v i i )  t h a t  i t  i s  in  th e  i n t e r e s t  o f  p u b l i c  p o l i c y  t h a t  th e  

a p p l i c a n t  is  r e g i s t e r e d . 7

I f  th e  D i r e c t o r  i s  no t  s a t i s f i e d  on any o f  th e  m a t te r s  

on which he is  r e q u i r e d  t o  be s a t i s f i e d ,  he s h a l l  g iv e  a 

n o t i c e  in  w r i t i n g  o f  h is  i n t e n t i o n  t o  r e j e c t  th e  

a p p l i  c a t i  o n .

An appeal procedure  t o  th e  M i n i s t e r  o f  F inance  a g a i n s t  

th e  d e c is io n  o f  th e  D i r e c t o r  r e f u s i n g  r e g i s t r a t i o n  is  

c o n ta in e d  in  s e c t i o n  6. An a g g r ie v e d  a p p l i c a n t  i s  r e q u i r e d  

to  lodge a n o t i c e  o f  appeal w i t h  th e  M i n i s t e r  s t a t i n g  th e  

grounds on which i t  i s  made w i t h i n  60 days o f  th e  

D i r e c t o r ’ s r e f u s a l .  The M i n i s t e r  i s  r e q u i r e d  t o  g iv e  a 

d e c is io n  on th e  appeal w i t h i n  30 days o f  i t s  r e c e i p t  by 

him.

The d i s c r e t i o n  o f  th e  D i r e c t o r  in  r e g i s t e r i n g  or

7 s . 5 ( 2 ) .
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r e fu s in g  r e g i s t r a t i o n  i s  wide and, perhaps ,  d e l i b e r a t e l y  

d r a f t e d  in  genera l  te rm s .  Nowhere in  th e  Act  i s  th e  

D i r e c t o r  o b l ig e d  t o  g iv e  h is  reasons f o r  r e j e c t i n g  an 

a p p l i c a t i o n ,  o r  a re  what m a t te r s  he should  bear  in  mind in  

e x c e r s in g  h is  d i s c r e t i o n  s t a t e d .  For i n s t a n c e ,  what i s  th e  

c r i t e r i o n  f o r  being a 'com petent  and p r o f e s s i o n a l l y  

q u a l i f i e d  p e r s o n ’ so as t o  be an employee? F u r th e rm o re ,  

what i s  th e  t e s t  o f  th e  ' i n t e r e s t  o f  p u b l i c  p o l i c y ’ t o  be 

served b e fo r e  th e  re q u ire m e n t  is  s a t i s f i e d ?  I t  i s  a rg u a b le  

t h a t  some o f  th e  re q u ire m e n ts  may be m ean ingless  in  

p r a c t i c e ,  e . g .  how is  th e  D i r e c t o r  t o  be s a t i s f i e d  as a 

p r e - r e g i s t r a t i  on re q u ire m e n t  t h a t  th e  business  ' w i l l  be 

conducted in  accordance w i t h  sound in su ra n c e  p r i n c i p l e s ’ , 

when th e  a p p l i c a n t  i s  no t  y e t  in  business?

The vague n a tu r e  o f  th e  re q u ire m e n ts  convey th e  

u n d e s i r a b le  im press ion  t h a t  r e g i s t r a t i o n , in  some cases ,  

may be s u b j e c t  t o  th e  whims o f  th e  D i r e c t o r .  However, i t  i s  

hoped t h a t  th e  appeal p rocedure  t o  th e  M i n i s t e r  and 

p r i n c i p l e s  o f  a d m i n i s t r a t i v e  law and j u d i c i a l  r e v ie w  o f  

a d m i n i s t r a t i v e  a c t io n s  would p r o v id e  checks on th e  use o f  

the  D i r e c t o r ’ s powers and d i s c r e t i o n s .

An i n d i c a t i o n  o f  j u d i c i a l  a t t i t u d e  t o  th e  D i r e c t o r ’ s 

powers and d i s c r e t i o n s  i s  d i s c e r n a b l e  from E x c e l s i o r  

In su ra n c e  Co. L td .  v . The R e g i s t r a r  o f  I n s u r a n c e . 8 The 

d is p u te  arose  over  th e  R e g i s t r a r ’ s r e f u s a l  t o  r e g i s t e r  an 

a p p l i c a n t  under th e  p r o v i s i o n s  o f  th e  r e p e a le d  In s u ra n c e  

Companies Act  o f  1961. The a p p l i c a n t ,  con te n d in g  i t  had

8 [ 1 9 7 6 ]  N . C . L . R .  3 88 .
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s a t i s f i e d  a l l  th e  p r e - r e g i s t r a t i o n  r e q u ire m e n ts  o f  th e  A c t ,  

a p p l i e d  f o r  an o r d e r  o f  mandamus t o  compel i t s  r e g i s t r a t i o n  

by th e  R e g i s t r a r .  The R e g i s t r a r ’ s r e f u s a l  t o  c o n s id e r  th e  

a p p l i c a t i o n  was based on th e  ground t h a t  th e  a p p l i c a n t  

should  a w a i t  th e  pass ing  o f  th e  1976 In s u ra n c e  A ct  which  

was a n t i c i p a t e d .  B e lg o re  J . ,  in  g r a n t i n g  th e  o r d e r ,  he ld  

t h a t  once an a p p l i c a n t  s a t i s f i e s  th e  r e g i s t r a t i o n  

r e q u i r e m e n t s , th e  R e g i s t r a r  was o b l ig e d  t o  r e g i s t e r  him. I t  

was f u r t h e r  h e ld  t h a t  in  r e l a t i o n  t o  m a t te r s  w i t h i n  th e  

R e g i s t r a r ’ s d i s c r e t i o n ,  th e  c o u r t  w i l l  no t  s u b s t i t u t e  i t s  

own o p in io n  where th e  d i s c r e t i o n  is  e x e r c is e d  un le ss  th e  

R e g i s t r a r  has " m a n i f e s t l y  a c te d  un re a s ona b ly  o r  has been 

i n f lu e n c e d  by e x t ra n e o u s  m a t te r s  in  a r r i v i n g  a t  h is  

c o n c lu s io n " .  The reason advanced f o r  r e f u s i n g  r e g i s t r a t i o n  

was an e x t ra n e o u s  m a t t e r  no t  w i t h i n  h i s  d i s c r e t i o n  under  

th e  e x i s t i n g  law.

The case i s  a ls o  im p o r t a n t  f o r  a second reason .  I t  was 

h e ld  t h a t  th e  appeal procedure  t o  th e  M i n i s t e r  l a i d  down 

under s e c t i o n  8 o f  th e  1961 A c t ,  and s i m i l a r  t o  s e c t i o n  6 

o f  th e  1976 A c t ,  above, d id  no t  p re c lu d e  an a g g r ie v e d  

a p p l i c a n t  from s e ek in g  h is  remedy in  c o u r t  w i t h o u t  

u t i l i s i n g  th e  p ro c e d u re .  The p rocedure  was h e ld  to  be an 

a d m i n i s t r a t i v e  remedy which was a l t e r n a t i v e  t o  o t h e r  

remedies an a g g r ie v e d  a p p l i c a n t  cou ld  pursue .

8 . 2 . 2  P o s t - r e g i s t r a t i o n  Requirements

Once an i n s u r e r  i s  r e g i s t e r e d ,  t h e  1976 Act  c o n ta in s  

p r o v i s i o n s  r e g u l a t i n g  i t  in  th e  conduct  o f  in s u ra n c e
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b u s in e s s .  The more im p o r ta n t  o f  th e s e  a re  c o n s id e re d  under  

s p e c i f i c  subheadings below.

( i ) Appointment o f  c h i e f  e x e c u t i v e

S e c t io n  1 2 ( 1 )  r e q u i r e s  th e  consent  o f  th e  D i r e c t o r  to  

t h e  appo in tm ent  by an i n s u r e r  o f  a c h i e f  e x e c u t i v e  whether  

d e s ig n a te d  as th e  managing d i r e c t o r ,  e x e c u t i v e  chairman or  

o t h e r w i s e .  The D i r e c t o r  must consent  o r  o b j e c t  w i t h i n  30 

days o f  an i n s u r e r  n o t i f y i n g  him o f  th e  proposed  

a p p o in tm e n t .  Where th e  D i r e c t o r  o b j e c t s ,  th e  i n s u r e r  has a 

r i g h t  t o  appeal t o  th e  M i n i s t e r  whose d e c is io n  i s  made 

f i n a l  and s u b j e c t  t o  no f u r t h e r  a p p e a l . 9 An i n s u r e r  and i t s  

p u rp o r te d  c h i e f  e x e c u t i v e  a re  l i a b l e  t o  a f i n e  o f  N10 f o r  

e v e r y  day th e  i n s u r e r  t r a n s a c t s  business w i t h o u t  th e  

D i r e c t o r ’ s a pprova l  o f  th e  a p p o in t m e n t .10

A c h i e f  e x e c u t i v e  i s  not  d e f in e d  in  th e  A c t ,  but  i t  

would appear t h a t  th e  word covers  anyone r e s p o n s ib le  f o r  

th e  u l t i m a t e  day t o  day runn ing  o f  t h e  i n s u r e r .

Though th e  p r o v i s i o n  is  designed t o  ensure  t h a t  those  

managing in s u ra n c e  companies a re  o f  good re p u te  and 

i n t e g r i t y ,  th e  Act  is  s i l e n t  on th e  c r i t e r i a  f o r  approv in g  

a proposed a p p o in te e .  The D i r e c t o r  once remarked t h a t  " . . . a  

good C h ie f  E x e c u t iv e  should  not  have a n y th in g  le s s  than ten  

y e a rs  e x p e r ie n c e  in  an in s u ra n c e  company".11 T h is  may be

9 s . 1 2 (3 )  and ( 4 ) .

10 s . 1 2 ( 5 ) .

11 Okwor, " In s u ra n c e  Decree o f  1976 A n a ly s e d " ,  ( 1 9 7 8 )  IV  
WAICA Journa l  167 a t  172.
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th e  g u id in g  f a c t o r  in  e x e r c i s i n g  h i s  d i s c r e t i o n .

( i i ) Accounts ,  a u d i t  and r e tu r n s

Every i n s u r e r  i s  r e q u i r e d  t o  subm it  to  th e  D i r e c t o r  

in  each f i n a n c i a l  y e a r ,  among o t h e r  documents, a ba lance  

s h e e t  d u ly  a u d i t e d  showing th e  f i n a n c i a l  p o s i t i o n  o f  i t s  

business a t  th e  c lo s e  o f  t h a t  ye ar  t o g e t h e r  w i t h  a copy o f  

th e  p r o f i t  and lo ss  account  t o  be p re s e n te d  t o  i t s  

s h a r e h o ld e r s  a t  i t s  annual g e n e ra l  m e e t in g ,  and a revenue  

account  a p p l i c a b l e  t o  each c la s s  o f  i t s  b u s i n e s s . 12 These  

documents a re  r e q u i r e d  t o  be a u d i te d  a n n u a l ly  by an a u d i t o r  

approved by th e  D i r e c t o r ,  but  e x c lu d in g  employees, managers  

or  d i r e c t o r s  o f  th e  i n s u r e r .  The a u d i t o r  s h a l l  is s u e  a 

c e r t i f i c a t e  t o  th e  e f f e c t  t h a t  th e  i n s u r e r  has p r o p e r l y  

k e pt  i t s  books and r e c o rd s ,  and t h a t  th e  documents g i v e  a 

t r u e  and f a i r  v iew o f  th e  f i n a n c i a l  p o s i t i o n  o f  th e  

i n s u r e r . 13

I n s u r e r s  t r a n s a c t i n g  l i f e  in s u ra n c e  business  a re  

r e q u i r e d  t o  subm it  a d d i t i o n a l  documents t o  th e  D i r e c t o r .  

These a r e :  th e  r e p o r t  o f  an a c tu a r y  and a v a l u a t i o n  r e p o r t  

o f  i t s  in su ra n c e  b u s in e s s ,  a summary and v a l u a t i o n  o f  i t s  

l i f e  p o l i c i e s ,  and, a t a b l e  showing premiums, p o l i c y  

r e s e r v e  v a lu e s  and gu aran teed  s u r r e n d e r  v a lu e s  ( s . 1 9 ( 2 ) ) .  

The D i r e c t o r  is  empowered under s e c t i o n  1 9 ( 3 )  t o  r e q u i r e  an 

i n s u r e r  t r a n s a c t i n g  l i f e  in su ra n c e  business  t o  cause an 

a c t u a r y  t o  make an i n v e s t i g a t i o n  i n t o  i t s  f i n a n c i a l

12 s . 1 9 ( 1 ) .

13 s . 20.
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c o n d i t i o n  and r e p o r t  h is  f i n d i n g s  to  him.

Members o f  th e  p u b l i c  a re  g iven  access t o  documents in  

t h e  D i r e c t o r ’ s c u s to d y ,  and any person may in s p e c t  o r  make 

c o p ie s  o f  them on pay ing  th e  p r e s c r ib e d  f e e  ( s . 5 7 ( 1 ) ) .  

F i n a l l y ,  i n s u r e r s  a re  p r o h i b i t e d  under s e c t i o n  1 9 ( 6 )  from  

d i s t r i b u t i n g  d iv id e n d s  u n t i l  th e  D i r e c t o r  c e r t i f i e s  in  

w r i t i n g  h is  r e c e i p t  o f  th e  s t i p u l a t e d  r e t u r n s .  P e n a l t y  f o r  

non-com pliance  is  p ro v id e d  in  s e c t i o n  5 2 ( 1 )  as a f i n e  o f  

N 2 ,0 0 0 .

Accord ing  t o  th e  D i r e c t o r ,  "The p e r i o d i c  o r  annual  

e x a m in a t io n  o f  th e  f i n a n c i a l  c o n d i t i o n s  and a f f a i r s  o f  

in s u ra n c e  companies, i s  des igned t o  d e t e c t  th e  problem  

companies e a r l y  enough, so t h a t  r e g u l a t o r y  o r  p u n i t i v e  

measures can be ta k en  b e fo r e  s e r i o u s  damage i s  done to  

p o l i c y h o l d e r s  and c l a i m a n t s " . 14 However, h is  f a i l u r e  to  

p u b l i s h  r e g u l a r  r e p o r t s  on th e  o p e r a t io n s  o f  h is  depar tm ent  

makes th e  a s c e r t a in m e n t  o f  th e  e f f e c t i v e n e s s  o f  th e  

p r o v i s i o n s  d i f f i c u l t .  I t  has been ob served ,  however, t h a t  

"as o f  September 1982, o n ly  tw e n ty  o f  th e  e i g h t y - t w o  

in s u ra n c e  companies in  N i g e r i a  made r e t u r n s  t o  the  

in s u ra n c e  departm ent  and no p e n a l t i e s  were e x ac te d  in  

c o n n e c t io n  w i th  t h i s " . 15 I f  t h i s  v iew r e f l e c t s  th e  c u r r e n t  

t r e n d ,  one may conclude t h a t  th e  p r o v is i o n s  s e rv e  no 

p r a c t i c a l  purpose.

14 Okwor, (1 9 7 8 )  IV  WAICA Journa l  a t  p . 176.

15 O k e d i j i ,  "Government P a r t i c i p a t i o n  in  th e  N i g e r i a n  
In s u ra n c e  M a rk e t :  R e g u la to r y  o r  C o m p e t i t i v e " ,  ( 1 9 8 6 )  20
J . W . T . L .  5 4 0 ,5 4 9 .
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( i i i ) Reserves

By s e c t i o n  17, e v e ry  i n s u r e r  i s  r e q u i r e d  t o  s e t  up and 

m a in t a in  th e  f o l l o w i n g  re s e r v e s  r e f e r r e d  t o  as “t e c h n i c a l  

r e s e r v e s " :

( a )  N o n - l i f e  in s u ra n c e  business  -

( i )  Reserves f o r  u n ex p ire d  r i s k s ;  e x c lu d in g  marine  

in s u r a n c e ,  th e  amount o f  th e  r e s e r v e  i s  a sum no t  le s s  than  

45% o f  t h e  t o t a l  n e t  premium. For m ar ine  in s u ra n c e ,  th e  

amount should  no t  be le s s  than 75% o f  th e  n e t  premium.

( i i )  Reserves f o r  o u ts ta n d in g  c la im s ;  th e  amount should be 

equal t o  th e  t o t a l  e s t im a te d  amount o f  a l l  o u ts ta n d in g  

c la im s  p lu s  an amount r e p r e s e n t in g  20% o f  th e  e s t im a te d  

f i g u r e  f o r  o u ts ta n d in g  c la im s  in  r e s p e c t  o f  c la im s  in c u r r e d  

but  u n re p o r te d  a t  th e  end o f  th e  p re c e e d in g  y e a r .

( i i i )  C ont ingency  r e s e r v e s ;  th e  amount should  no t  be le s s  

than  3% o f  th e  t o t a l  premiums o r  20% o f  n e t  p r o f i t s  

(w h ic h e v e r  i s  g r e a t e r ) .

( b )  L i f e  in s u ra n c e  business  -

( i )  Genera l  re s e r v e  funds;  t h i s  i s  c r e d i t e d  w i t h  an amount 

equal t o  th e  n e t  l i a b i l i t i e s  on p o l i c i e s  in  f o r c e  a t  th e  

t im e  o f  th e  a c t u r i a l  v a l u a t i o n .

( i i )  C ont ingency  r e s e r v e ;  t h i s  is  c r e d i t e d  w i t h  an amount 

equal t o  1% o f  premiums or  10% o f  p r o f i t s  (w h ic h e v er  is  

g r e a t e r ) .  The r e s e r v e  s h a l l  accum ulate  u n t i l  i t  reaches th e  

amount o f  th e  i n s u r e r ’ s minimum pa id  up c a p i t a l .

( i v ) In v e s tm e n ts

Under s e c t i o n  18, e v e ry  i n s u r e r  s h a l l  a t  a l l  t im e s
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i n v e s t  and ho ld  in v e s te d  in  N i g e r i a  a s s e ts  e q u i v a l e n t  to  

no t  le s s  than  th e  amount o f  th e  funds in  i t s  c la s s  o f  

business  as shown in  i t s  a c c o u n t s . 16 The in v e s tm en ts  which 

an i n s u r e r  may make a re  f u r t h e r  p r e s c r ib e d .  These a r e :

( a )  s e c u r i t i e s  c r e a t e d  o r  issued by o r  on b e h a l f  o f  th e  

F e d e ra l  or  S t a t e  Governments, o r  s t a t u t o r y  C o r p o r a t i o n s , 

and th e  debentu res  and f u l l y  pa id  up shares  o f  any p u b l i c  

company r e g i s t e r e d  under th e  Companies Act  o f  1968;

(b )  shares  in  o r  o t h e r  s e c u r i t i e s  o f  a s o c i e t y  r e g i s t e r e d  

under any N i g e r i a n  law r e l a t i n g  to  c o - o p e r a t i v e  s o c i e t i e s ;

( c )  loans to  b u i l d i n g  s o c i e t i e s  approved by th e  M i n i s t e r ;

(d )  loans on r e a l  p r o p e r t y ,  machinery and p l a n t  in  N i g e r i a ;

( e )  loans  on l i f e  p o l i c i e s  w i t h i n  t h e i r  s u r r e n d e r  v a lu e s ;  

and ( f )  cash on d e p o s i t  i n ,  o r  b i l l s  o f  exchange accepted  

by, l i c e n s e d  banks.

An i n s u r e r  i s  no t  t r e a t e d  as s a t i s f y i n g  the  

re q u ire m e n ts  on inve s tm en ts  un less  a minimum o f  25% o f  i t s  

t o t a l  a s s e ts  i s  in v e s te d  in  group ( a )  in v e s tm e n ts ,  above.  

A l i f e  i n s u r e r  cannot i n v e s t  more than 25% o f  i t s  a s s e ts  in  

r e a l  p r o p e r t y  and in  th e  case o f  a n o n - l i f e  i n s u r e r ,  not  

more than  10%.

The in ve s tm en t  p o l i c y  o f  th e  Act  appears  d i r e c t e d  a t  

t h r e e  main a ims. The most obvious is  t o  ensure  th e  

f i n a n c i a l  s t a b i l i t y  o f  i n s u r e r s  by s t i p u l a t i n g  supposedly  

s a fe  and p ru d en t  a rea s  o f  in ve s tm en t  p a r t i c u l a r l y  a g r e a t e r  

spread in  government s e c u r i t i e s .  Secondly ,  i s  th e

16 I n s u r e r s  c a r r y i n g  on composite  business  a re  r e q u i r e d  
under s . 16 to  keep s e p a r a te  funds and accounts  f o r  th e  l i f e  
and n o n - l i f e  b u s in e s s .
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p r e v e n t io n  o f  c a p i t a l  o u t f l o w  from th e  domest ic  economy in  

view o f  th e  e a r l y  do m ina t ion  o f  th e  m arket  by f o r e i g n  owned 

companies. The l a s t  aim i s  t o  f r e e  th e  funds accumulated by 

i n s u r e r s  f o r  use in  economic deve lopment .  Thus, th e  t o t a l  

inve s tm en ts  h e ld  by in s u r e r s  in  1985 s tood a t  a p p r o x im a te ly  

N1 . 3 bi 11 i o n . 17

The p r o v is i o n s  on in ve s tm en ts  have not  been w i t h o u t  

c r i t i c s .  I t  i s  argued t h a t  th e  p r e s c r i p t i o n  o f  a reas  o f  

in ve s tm en t  i s  u n n e c e s s a r i l y  r e s t r i c t i v e  and leads  

u l t i m a t e l y  t o  th e  u n d e s i r a b le  e f f e c t  o f  a lower  y i e l d  on 

r e t u r n s  t o  i n s u r e r s  and, c o n s e q u e n t ly ,  t o  in s u re d s  on l i f e  

in ve s tm en ts  and b e n e f i t s  e n joyed  under c e r t a i n  p o l i c i e s . 18

The arguments a re  s t r o n g ,  but  i t  should no t  be

o v e r lo o k e d  t h a t  t h e r e  is  a p u b l i c  i n t e r e s t  t o  be served in

p r e v e n t in g  h i g h l y  r i s k y  and s p e c u l a t i v e  in ve s tm en ts  by

i n s u r e r s .  I t  i s  s u b m it te d  t h a t  s e c t i o n  1 8 ( 2 ) ( g )  which

a l lo w s  i n s u r e r s  t o  make "such o t h e r  in ve s tm en ts  as may be 

p r e s c r i b e d " ,  secures  a s u f f i c i e n t  e le m en t  o f  f l e x i b i l i t y  in  

th e  scope o f  p e r m i s s i b l e  in v e s tm e n ts .  However, th e  

c o n c lu s io n  is  i n e v i t a b l e  t h a t  th e  government is  guaranteed  

a s tead y  and cheap source o f  c a p i t a l  a r i s i n g  from th e  25% 

minimum in ve s tm en t  in  government s e c u r i t i e s  r e q u i r e d .  

Returns  on th e s e  s e c u r i t i e s  a re  n o ta b ly  lower  than r e tu r n s  

in  some o t h e r  a r e a s .  In  1985, government s e c u r i t i e s  

re p r e s e n te d  37% o f  th e  t o t a l  in ve s tm en ts  h e ld  by i n s u r e r s ,

17 In s u ra n c e  Year  Book ( 1 9 8 7 ) ,  T a b le  V p . 187.

18 Agomo, f o o t n o t e  4 ,  above; A k h i l e ,  f o o t n o t e  6, above.
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and amounted t o  N334 m i n i o n . 19

( v ) Amalgamation and t r a n s f e r s

By s e c t i o n  21 o f  the  A c t ,  a proposed amalgamation  

w i t h ,  t r a n s f e r  t o ,  o r  a q u i s i t i o n  from an i n s u r e r  c a r r y i n g  

on l i f e  o r  workmen’ s compensation business  o f  th e  whole or  

any p a r t  o f  t h a t  business  must be s a n c t io n e d  by th e  F e d e ra l  

High C our t  upon th e  a p p l i c a t i o n  o f  th e  i n s u r e r s  concerned.  

The c o u r t  may s a n c t io n  the  arrangem ent  i f  no s u f f i c i e n t  

o b j e c t i o n  t o  i t  has been e s t a b l i s h e d .  I t  s h a l l  be a 

s u f f i c i e n t  o b j e c t i o n ,  however, i f  o n e - f i f t h  o r  more o f  any 

o f  th e  p o l i c y h o l d e r s  o f  the  in s u r e r s  in v o lv e d  o b j e c t  t o  the  

arrangem ent  ( s . 2 1 ( 5 ) ) .

A n o t i c e  o f  i n t e n t i o n  to  make an a p p l i c a t i o n  t o g e t h e r  

w i t h  a s ta te m e n t  on th e  n a tu r e  o f  th e  amalgamation or  

t r a n s f e r  s h a l l  be p u b l is h e d  in  th e  G a z e t te  and served on 

th e  D i r e c t o r  no le s s  than 3 months b e fo r e  th e  a p p l i c a t i o n  

i s  made. F u r th e rm o re ,  a d r a f t  o f  th e  deed o f  amalgamation  

o r  t r a n s f e r ,  ba lance  sheets  in  re s p e c t  o f  th e  bus iness  o f  

th e  i n s u r e r s  concerned,  a c t u r i a l  r e p o r t s  in  r e s p e c t  o f  th e  

l i f e  business  o f  th e  in s u r e r s ,  and a r e p o r t  on the  proposed  

amalgamation or  t r a n s f e r  prepared  by an independent  

a c t u a r y ,  s h a l l  be k e p t  f o r  in s p e c t i o n  a t  th e  p r i n c i p a l  and 

branch o f f i c e s  o f  th e  in s u r e r s  in v o lv e d  ( s . 2 1 ( 3 ) ) .

8 . 2 . 3  Requirem ents  on E x i t  from th e  M arke t

P r o v is io n s  a re  c o n ta in e d  in  th e  1976 In s u ra n c e  Act

19 I n s u r a n c e  Y e a r  Book ( 1 9 8 7 ) ,  T a b l e s  I&V p p . 1 7 5 , 1 8 6 .

408



r e g u l a t i n g  in s u r e r s  in  th e  manner o f  ce as in g  t o  c a r r y  on 

b u s in e s s ,  and d u r in g  th e  t r a n s i t i o n a l  p e r io d  between 

o p e r a t i n g  in  th e  m arket  and f i n a l  e x i t  f o r  reasons such as 

c a n c e l l a t i o n  o f  r e g i s t r a t i o n  and l i q u i d a t i o n .  The 

p r o v i s i o n s  a re  aimed a t  e n s u r in g  t h a t  th e  i n s u r e r  le aves  

w i t h  th e  minimum p o s s ib le  p r e j u d i c e  t o  those  hav ing  

l e g i t i m a t e  c la im s  on i t ,  and a re  c o n s id e re d  below.

( i ) C a n c e l l a t i o n  o f  c e r t i f i c a t e  o f  r e g i s t r a t i o n

Broad powers o f  i n t e r v e n t i o n  a re  c o n f e r r e d  on th e  

D i r e c t o r  t o  s te p  i n t o  th e  runn ing  o f  an i n s u r e r ’ s business  

which may lead  in  extrem e cases to  th e  c a n c e l l a t i o n  o f  an 

i n s u r e r ’ s c e r t i f i c a t e  o f  r e g i s t r a t i  o n . The powers a re  

c o n s id e re d  in  p a ra .  8 . 3 . 1 ,  below, but  s u f f i c e  i t  f o r  

p r e s e n t  purposes t h a t  upon c a n c e l l a t i o n ,  an i n s u r e r  ceases  

t o  be a u t h o r i s e d  t o  c a r r y  on bu s ine s s .

S e c t io n  4 0 ( 1 )  p r o v id e s  t h a t  where th e  c e r t i f i c a t e  o f  

an i n s u r e r  i s  c a n c e l l e d ,  th e  D i r e c t o r  may a p p o in t  a 

r e c e i v e r  t o  ta k e  charge o f  i t s  a s s e ts  and t o  c o l l e c t  and 

g a th e r  in  a l l  o t h e r  a s s e ts  due t o  th e  i n s u r e r ,  and 

a d m i n i s t e r  th e  same as e x p e d i t i o u s l y  as p o s s ib le  f o r  the  

b e n e f i t  o f  i t s  p o l i c y h o l d e r s  and c r e d i t o r s .  The r e c e i v e r  i s  

then  r e q u i r e d  t o  ap p ly  t o  th e  c o u r t  f o r  th e  i n s u r e r  to  be 

wound up ( s . 4 0 ( 2 ) ) .

( i i ) Winding up

A p e t i t i o n  f o r  th e  w ind ing  up o f  an i n s u r e r  may, 

a d d i t i o n a l l y ,  be p re s e n te d  t o  th e  c o u r t  b y : -
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( a )  no t  l e s s  t h a t  f i f t y  p o l i c y h o l d e r s  each hav ing  a p o l i c y  

t h a t  has been in  f o r c e  f o r  not  le s s  than  3 y ears  on the  

grounds, i n t e r  a l i a ,  t h a t  the  company is  unab le  t o  pay i t s  

debts  o r  t h a t  i t  i s  j u s t  and e q u i t a b l e  t h a t  th e  company 

should be wound up20

(b )  th e  D i r e c t o r  on th e  grounds, i n t e r  a l i a ,  t h a t  th e  

i n s u r e r  has f a i l e d  t o  comply w i t h  th e  re q u ire m e n ts  o f  

s e c t i o n  7 ( 1 )  (d isc u s s e d  b e lo w ) ,  t h a t  th e  r e g i s t r a t i o n  o f  

th e  i n s u r e r  has been c a n c e l l e d ,  and t h a t  th e  i n s u r e r  i s  

i n s o l v e n t .

I t  i s  p ro v id e d  t h a t  when a p e t i t i o n  f o r  w ind ing  up o f  

an i n s u r e r  is  p re s e n te d ,  the  Companies Act  o f  1968 s h a l l  

have e f f e c t  as i f  th e  p e t i t i o n  were p re s en ted  under i t .  

However, no l i f e  i n s u r e r  s h a l l  be v o l u n t a r i l y  wound up 

e x c e p t  f o r  th e  purpose o f  e f f e c t i n g  an amalgamation or  

t r a n s f  e r . 21

S p e c ia l  a rrangem ents  a re  made upon th e  w ind ing  up o f  

a company t r a n s a c t i n g  l i f e  in su rance  in  s e c t i o n  41 .  I t  i s  

p ro v id e d  t h a t  th e  l i q u i d a t o r  s h a l l ,  u n le ss  th e  c o u r t  

o th e r w is e  o r d e r s ,  c a r r y  on the  l i f e  in su ra n c e  business  w i t h  

a v iew t o  i t s  be ing t r a n s f e r r e d  as a going concern to  

a n o th e r  i n s u r e r  w hether  an e x i s t i n g  one, o r  one formed f o r  

t h a t  purpose.  The l i q u i d a t o r  may agree  to  th e  v a r i a t i o n  o f  

any c o n t r a c t s  o f  in s u ra n c e  in  e x i s t e n c e  when th e  w ind ing  up 

o r d e r  i s  made, but  he s h a l l  not  e f f e c t  any new c o n t r a c t s .

20 The grounds a re  s t a t e d  in  s . 2 3 ( a )  o f  th e  1976 Act  to  be 
those  s p e c i f i e d  in  s s . 209 -2 1 0  o f  th e  Companies A ct  1968.

21 s s . 2 3 ( b )  and 24.
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The a d d i t i o n a l  c o n d i t i o n s  in  r e s p e c t  o f  l i f e  in su ra n c e  

emphasises th e  im portance which is  r e f l e c t e d  th ro u g h o u t  th e  

Act  o f  t h a t  c la s s  o f  in su ra n c e  because o f  i t s  long te rm  

n a t u r e .  However, in  p r o v id in g  t h a t  o n ly  p o l i c y h o l d e r s  

"having a p o l i c y  t h a t  has been in  f o r c e  f o r  no t  l e s s  than  

t h r e e  years"  may p e t i t i o n  f o r  w ind ing  up, i t  i s  a r g u a b le  

th e  Act  may have ach ie v e d  the  un in te n d e d  r e s u l t  o f

c o n f i n i n g  t h i s  r i g h t  t o  those  in su re d  under l i f e  and o t h e r  

long te rm  c o n t r a c t s .  Most in dem n ity  p o l i c i e s  a re  annual  

and th e  re q u ire m e n t  may not  be s a t i s f i e d  a f t e r  t h r e e  or  

more re n e w a ls .  Moreover ,  a l lo w in g  t h e  D i r e c t o r  t o  p e t i t i o n  

f o r  w ind ing  up on an i n s u r e r ’ s f a i l u r e  t o  "comply w i t h  th e  

re q u ire m e n ts  o f  s e c t i o n  7 ( 1 ) "  appears  t o  be a d r a f t i n g  

e r r o r .  Th at  s e c t i o n  does no t  impose re q u ire m e n ts  on

i n s u r e r s ,  but  o n ly  e n t i t l e s  the  D i r e c t o r  t o  cancel  th e

c e r t i f i c a t e  g ra n te d  on any o f  s p e c i f i e d  grounds.

8 . 3  Methods o f  Government R e g u la t io n  and S u p e r v is io n

The methods adopted by th e  government in  r e g u l a t i n g  

and s u p e r v is in g  in s u r e r s  a re  th rough th e  e s t a b l i s h m e n t  o f  

a depar tm ent  r e s p o n s ib le  f o r  in su ra n c e  r e g u l a t i o n  and 

headed by th e  D i r e c t o r  o f  In s u ra n c e ,  p a r t i c i p a t i o n  by th e  

government in  th e  business  o f  in s u ra n c e ,  and a l l o w i n g

i n s u r e r s  a measure o f  s e l f - r e g u l a t i o n .

8 . 3 . 1  Powers o f  th e  D i r e c t o r  o f  In s u ra n c e

A p a r t  from the  s p e c i f i c  powers and d u t i e s  o f  th e  

D i r e c t o r  d iscussed  e a l i e r ,  th e  1976 Act  v e s t s  a d d i t i o n a l
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powers in  th e  D i r e c t o r  aimed a t  e n a b l in g  him to  d e t e c t  

i n s u r e r s  in  f i n a n c i a l  d i f f i c u l t i e s  p rom pt ly  and ta k e  

a p p r o p r i a t e  rem edia l  s te p s .  The powers a r e  f u r t h e r  aimed a t  

e n s u r in g  t h a t  i n s u r e r s  conduct t h e i r  business  in  such a way 

as t o  secure  f i n a n c i a l  s t a b i l i t y  a t  a l l  t im e s .  Some to  

th e s e  powers a re  c o n s id e re d  below.

( i ) Power o f  i n v e s t i g a t i o n

S e c t io n  3 7 ( 1 )  o b l i g e s  th e  D i r e c t o r  once e v e ry  two 

y e ars  to  a u t h o r i s e  any person t o  conduct  an e x a m in a t io n  o f  

e v e ry  i n s u r e r  " f o r  th e  purpose o f  s a t i s f y i n g  h i m s e l f  t h a t  

th e  p r o v is i o n s  o f  [ t h e ]  Act  a re  being com plied  w i t h " .  The 

i n v e s t i g a t o r  i s  r e q u i r e d  t o  r e p o r t  t o  th e  D i r e c t o r  on 

c o m p le t in g  h is  i n v e s t i g a t i o n s ,  and is  empowered t o  check  

th e  books, accounts  and correspondence connected w i t h  th e  

i n s u r e r ’ s b u s in e s s ,  to  v e r i f y  th e  inve s tm en ts  and s t a t u t o r y  

r e s e r v e s  o f  t h e  i n s u r e r  and th e  l e g a l i t y  o f  any in s u ra n c e  

business  t r a n s a c t e d  ( s . 3 7 ( 2 )  and ( 3 ) ) .

On r e c e i v i n g  th e  r e p o r t ,  th e  D i r e c t o r  i s  a u t h o r i s e d  to  

ta k e  "such a c t i o n  as may be necessary  in  th e  c i rc u m s ta n c e s  

to  ensure  com pliance  w i th  th e  r e l e v a n t  p r o v i s i o n s  o f  [ t h e ]  

Act o r  such a c t i o n  as is  p ro v id e d  f o r  in  th e  o t h e r  

p r o v is i o n s  o f  [ t h e ]  A c t " . 22 The D i r e c t o r  may cancel  th e  

c e r t i f i c a t e  o f  an i n s u r e r  r e f u s i n g  t o  subm it  t o  an 

i n v e s t i g a t i o n  or  r e f u s i n g  to  f u r n i s h  in f o r m a t io n  r e q u i r e d  

f o r  th e  i n v e s t i g a t i o n .  G e n e r a l l y ,  any person w i l f u l l y  

o b s t r u c t i n g ,  i n t e r f e r i n g  w i t h ,  a s s a u l t i n g  o r  r e s i s t i n g  any

22 s . 3 7 ( 3 ) .
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p u b l i c  o f f i c e r  in  th e  performance o f  h is  d u t i e s  under th e  

Act com its  an o f f e n c e ,  and i s  l i a b l e  t o  a f i n e  o f  N500 or  

3 months imprisonment upon c o n v i c t i o n  ( s s . 3 7 ( 4 )  and 5 1 ) .

( i i ) Power o f  suspension

Upon r e c e i v i n g  th e  r e p o r t  o f  th e  i n v e s t i g a t i o n  

c o n s id e re d  above, i f  i t  appears  t o  th e  D i r e c t o r  t h a t  an 

i n s u r e r ;

( a )  i s  in  an unsound c o n d i t i o n  o r  t h a t  i t s  method o f  

t r a n s a c t i n g  i t s  business re nde rs  i t s  c o n t in u e d  o p e r a t io n s  

hazardous t o  e x i s t i n g  and p o t e n t i a l  p o l i c y h o l d e r s ,  o r

(b )  has f a i l e d  t o  m a in ta in  th e  s t a t u t o r y  r e s e r v e s ,  o r

( c )  has f a i l e d  t o  m a in ta in  adequate  management c o n t r o l ,  or

(d )  has f a i l e d  g e n e r a l l y  to  comply w i t h  th e  p r o v i s i o n s  o f

th e  Act  which f a i l u r e  cannot be c o r r e c t e d  w i t h i n  a 
s

re a ^ n a b le  t im e ,

he may suspend th e  i n s u r e r  from u n d e r ta k in g  any new 

business f o r  such a p e r io d  as would e n a b le  th e  i n s u r e r  to  

remedy th e  s i t u a t i o n . 23

By s e c t i o n  3 9 ( 1 ) ,  th e  D i r e c t o r  may a p p o in t  an i n t e r i m  

manager t o  ta k e  c o n t r o l  o f  a suspended i n s u r e r  unab le  to  

remedy th e  s i t u a t i o n  compla ined o f  w i t h i n  th e  t im e  

p r e s c r ib e d  by th e  D i r e c t o r .  The i n t e r i m  manager has, in  

a d d i t i o n  t o  s p e c i f i c  powers,  a l l  th e  powers "necessary  to  

r e s t o r e  th e  v i a b i l i t y  o f  th e  i n s u r e r  concerned" ,  and s h a l l  

make p e r i o d i c  r e p o r t s  t o  th e  D i r e c t o r  as a re  d i r e c t e d  

( s . 3 9 ( 2  ) and (4  ) ) .

23 s.  38 .
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I f  t h e  D i r e c t o r  i s  s a t i s f i e d  t h a t  th e  a f f a i r s  o f  th e  

in s u r e r  “have been r e s t o r e d  on sound in s u ra n c e  b a s i s " ,  he 

s h a l l  t e r m i n a t e  th e  appo in tm ent  o f  th e  i n t e r i m  manager.  

However, i f  i t  appears  t h a t  th e  c o n t i n u a t i o n  in  bus iness  o f  

th e  i n s u r e r  i s  hazardous t o  p o l i c y h o l d e r s ,  he s h a l l  cancel  

th e  c e r t i f i c a t e  o f  th e  i n s u r e r .

( i i i )  Power o f  c a n c e l l a t i o n

The A ct  c o n ta in s  no le s s  than  18 grounds in  s e c t i o n  

7 ( 1 )  on which th e  D i r e c t o r  may cancel  an i n s u r e r ’ s 

r e g i s t r a t i  o n . These in c lu d e :

( a )  t h a t  th e  c la s s  o f  in su ra n c e  business  i s  n o t  be ing  

conducted in  accordance w i t h  sound in s u ra n c e  p r i n c i p l e s ;

( b )  t h a t  a judgment o b ta in e d  in  any c o u r t  o f  competent  

j u r i s d i c t i o n  in  N i g e r i a  a g a i n s t  th e  i n s u r e r  remains  

u n s a t i s f i e d  f o r  30 days;

( c )  t h a t  th e  in s u r e r  is  c a r r y i n g  on s im u l t a n e o u s ly  w i t h  

in su ra nc e  business  any o t h e r  business  which i s  d e t r i m e n t a l  

t o  i t s  in su ra n c e  bus iness;

(d )  t h a t  th e  i n s u r e r  has f a i l e d  t o  m a in t a in  adequate  

r e in s u r a n c e  t r e a t i e s ;

( e )  t h a t  th e  i n s u r e r  la c k s  e x p e r t i s e ;

( f )  t h a t  th e  i n s u r e r  p e r s i s t e n t l y  f a i l s  t o  pay c la im s  

p ro m p t ly ;  and, (g )  t h a t  th e  i n s u r e r  a c ts  in  a manner 

w i t h o u t  th e  a pprova l  o f  th e  D i r e c t o r  in  cases where th e  Act  

r e q u i r e s  such a p p r o v a l .

The D i r e c t o r  must g iv e  a n o t i c e  in  w r i t i n g  o f  h is  

i n t e n t i o n  t o  cancel  t o  th e  i n s u r e r .  A g a in ,  i t  appears  he is
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not  o b l ig e d  to  s t a t e  h is  reasons in  th e  n o t i c e  a l th o u g h  he 

would be compelled  t o  g iv e  h is  reasons in  c o u r t  i f  th e  

c a n c e l l a t i o n  is  c h a l l e n g e d .  An in s u r e r  r e c e i v i n g  t h e  n o t i c e  

has a r i g h t  o f  appeal t o  th e  M i n i s t e r  under s e c t i o n  6 

( c o n s id e re d  in  p a r a .  8 . 2 . 1 ,  ab o v e ) .  I f  no appeal i s  made 

w i t h i n  60 days o f  th e  n o t i c e ,  th e  D i r e c t o r  s h a l l  cance l  the  

r e g i s t r a t i o n  w i t h  th e  approva l  o f  th e  M i n i s t e r .  T h is  

p o s i t i o n  can be c o n t r a s t e d  w i th  th e  power t o  r e fu s e  to  

r e g i s t e r  an a p p l i c a n t  f o r  which th e  M i n i s t e r ’ s c oncurrence  

i s  not  r e q u i r e d .

The grounds on which th e  D i r e c t o r  may e x e r c i s e  h is  

power o f  c a n c e l l a t i o n  a re  n o t i c e a b l y  wide and some are  

d r a f t e d  in  vague te rm s .  I t  f o l lo w s  t h a t  m a t te r s  c a p a b le  o f  

i n f l u e n c i n g  h is  d i s c r e t i o n  a re  e q u a l l y  w id e .  The 

d e s i r a b i l i t y  o f  th e  r i g h t  o f  appeal t o  th e  M i n i s t e r ,  the  

l a t t e r ’ s concurrence  in  th e  c a n c e l l a t i o n ,  and p r i n c i p l e s  o f  

j u d i c i a l  re v iew  o f  a d m i n i s t r a t i v e  a c t i o n s  p r o v id in g  

adequate checks on th e  D i r e c t o r ’ s e x e r c i s e  o f  h is  power t o  

cancel  i s  more im p o r ta n t  in  r e l a t i o n  t o  c a n c e l l a t i o n  than  

r e g i s t r a t i o n . The exposure  o f  an i n s u r e r  in  bus iness  f o r  

many years  to  sudden c a n c e l l a t i o n  would have s e r io u s  

e f f e c t s  on i t s  s h a r e h o ld e r s  and p u b l i c  c o n f id e n c e  in  the  

i n d u s t r y  even i f  e x i s t i n g  p o l i c y h o l d e r s  a re  w e l l  p ro v id e d  

f o r .
The c o u r t s ,  however, a re  c a r e f u l  no t  to  i n t e r f e r e  

u n n e c e s s a r i ly  w i t h  th e  D i r e c t o r ’ s powers and d i s c r e t i o n s .  

To do so may undermine h is  a u t h o r i t y  w i t h i n  t h e  i n d u s t r y  as 

i t s  p r i n c i p a l  r e g u l a t o r .  Thus, in  E x c e l s i o r  In s u ra n c e  Co.
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v .  The R e g i s t r a r  o f  In s u ra n c e  ( s u p r a ) ,  i t  was h e ld  t h a t  th e  

c o u r t  w i l l  no t  s u b s t i t u t e  i t s  o p in io n  f o r  th e  R e g i s t r a r ’ s 

e x e r c i s e  o f  h is  d i s c r e t i o n  un less  he has " m a n i f e s t l y  a c te d  

unreasonab ly  o r  has been in f lu e n c e d  by e x t ra n e o u s  f a c t o r s  

in  a r r i v i n g  a t  h is  c o n c lu s io n " .  F u r th e rm o re ,  i t  was h e ld  in  

Johnson & Co. L td .  v .  The D i r e c t o r  o f  I n s u r a n c e . 24 t h a t  

th e  c o u r t  would not  compel the  D i r e c t o r  t o  r e g i s t e r  one as

a b ro k e r  where th e  a p p l i c a n t  f a i l s  t o  s a t i s f y  any one o f

th e  p r e - r e g i s t r a t i o n  re q u ire m en ts  l a i d  down by t h e  A c t .  

The same p r i n c i p l e  would app ly  to  i n s u r e r s .

F i n a l l y ,  i t  i s  p r o v id e d  in  s e c t i o n  3 5 ( 3 )  t h a t  i t  i s

t h e  duty o f  th e  D i r e c t o r  and the  o f f i c e r s  under him "n o t  to

i n t e r f e r e  unreasonab ly  w i t h  the  a f f a i r s  o f  persons"  

a f f e c t e d  by t h e i r  a c t i v i t i e s  in  the  e x e r c i s e  o f  t h e  powers 

ve s te d  by th e  A c t .  I t  should be observed t h a t  th e  

D i r e c t o r ’ s f a i l u r e  to  p u b l is h  r e p o r t s  on th e  a c t i v i t i e s  o f  

h i s  departm ent  makes i t  im p o ss ib le  t o  e v a l u a t e  how th e  

power o f  c a n c e l l a t i o n  has been u t i l i s e d  a l th o u g h  i t  i s  

ga th e re d  t h a t  up to  19 c e r t i f i c a t e s  may have been c a n c e l l e d  

so f a r .

Though th e  powers c o n fe r r e d  on th e  D i r e c t o r  to  

r e g u l a t e  th e  in su ra n c e  in d u s t r y  a re  w id e ,  i t  i s  s u b m it te d  

t h a t  they  a re  n o n e th e le s s  s p e c i f i c .  There i s  no g e n e ra l  

s e c t i o n  in  th e  1976 Act  a u t h o r i s i n g  th e  D i r e c t o r  to  t a k e  

any s te p s  o r  make r e g u l a t i o n s  g e n e r a l l y  as may be 

a p p r o p r i a t e  f o r  h i s  s u p e r v is o r y  r o l e .  I n s t e a d ,  i t  i s  

p ro v id e d  in  s e c t i o n  61 t h a t  " th e  [ M i n i s t e r ]  may make

24 [ 1 9 7 7 ]  3 F . R . C . R .  127.
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r e g u l a t i o n s  g e n e r a l l y  f o r  th e  purposes o f  [ t h e ]  A c t . . . " .  I t  

i s  a rg u a b le  t h a t  th e  absence o f  a comparable  ge ne ra l  power 

in  th e  D i r e c t o r  has made h is  s u p e r v is o r y  r o l e  more 

d i f f i c u l t  t o  an e x t e n t .  Thus, c e r t a i n  d e s i r a b l e  s te p s  which  

th e  D i r e c t o r  has had t o  t a k e  t o  m a in t a in  p ro p er  r e g u l a t i o n  

may be u l t r a  v i r e s  h is  powers in  r e a l i t y .  A few o f  th e s e  

ste p s  and th e  problems which he has e n coun tered  in  

im plem ent ing  them w i l l  be examined.

Perhaps,  th e  most s i g n i f i c a n t  problem which th e  

D i r e c t o r  has fa c e d  in  d is c h a r g in g  h i s  f u n c t i o n s  r e l a t e  to  

h i s  a t te m p ts  a t  p u t t i n g  an end t o  th e  p r a c t i c e  whereby  

l a r g e  sums o f  premiums p a id  t o  in su ra n c e  i n t e r m e d i a r i e s  a re  

w i t h e l d  from i n s u r e r s  (see  C hapter  3 p a ra .  3 . 6  and C hapter  

4 p a ra .  4 . 5 ,  s u p r a ) .

The D i r e c t o r ’ s f i r s t  cure  f o r  th e  problem was to  

recommend to  in s u r e r s  th e  a d o p t io n  o f  a s ta n d a rd  "Payment  

o f  Premium W arran ty"  (PPW) c la u s e  in  p o l i c i e s .  Under th e  

c la u s e ,  th e  in su re d  is  made t o  w a r r a n t  t h a t  premiums 

c o l l e c t e d  by r e g i s t e r e d  b ro k e rs  would be r e c e iv e d  by th e  

i n s u r e r  w i t h i n  60 days o f  th e  commencement o f  in s u ra n c e ,  

w h i le  those  c o l l e c t e d  by agents  would be r e c e iv e d  w i t h i n  30 

days o th e r w is e  the  p o l i c y  would become n u l l  and a v o id  ab 

i n i t i o .

The proposal  provoked s t ro n g  o b j e c t i o n s  from th e  

p u b l i c  and some b r o k e r s ,  and j u s t i f i a b l y  so. I t  was 

argued,  among o t h e r s ,  t h a t  th e  proposal  would p e n a l i s e  

in n o c e n t  persons who pa id  premiums in  good f a i t h  in s te a d  o f  

th e  i n t e r m e d i a r i e s  who in d u lg e  in  w i t h o l d i n g  premiums.
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Fu rtherm ore ,  t h a t  th e  proposal was o u ts i d e  th e  D i r e c t o r ’ s 

power. S e c t io n s  26 and 28 o f  th e  Act  p r e s c r i b e  a t im e  

l i m i t  o f  15 and 30 days r e s p e c t i v e l y  f o r  agents  and b rok e rs  

w i t h i n  which to  fo rw a rd  premiums c o l l e c t e d  t o  i n s u r e r s .  The 

D i r e c t o r  is  empowered t o  cancel th e  r e g i s t r a t i o n  o r  l i c e n c e  

o f  non-comply ing i n t e r m e d i a r i e s . The compromise s o l u t i o n  

reached in  the  end was t h a t  th e  PPW c la u s e  was adopted by 

members o f  th e  N ig e r ia n  In su rance  A s s o c ia t io n  (N IA )  o n ly .

D i s s a t i s f i e d  w i t h  th e  l e v e l s  o f  premiums unremmitted  

by brokers  in  s p i t e  o f  the  PPW c la u s e ,  th e  D i r e c t o r  

mandated t h a t  a l l  b ro k e rs  s h a l l  w i th  e f f e c t  from 20th  

February  1987,  su p p o r t  t h e i r  a p p l i c a t i o n s  f o r  th e  annual 

renewal o f  r e g i s t r a t i o n  w i th  w r i t t e n  e v id e n c e  s igned by 

th e  c h i e f  e x e c u t iv e  o f  e v ery  i n s u r e r  w i t h  which business  is  

p lac e d  to  the  e f f e c t  t h a t  a l l  premiums c o l l e c t e d  d u r in g  th e  

p re c ee d ing  year  have been pa id  o v e r . 25 O b je c t i o n s  were  

r a is e d  to  the  demand by some b ro k e rs  on th e  ground t h a t  i t  

was o u ts id e  th e  D i r e c t o r ’ s power. I t  was argued t h a t  

R e g u la t io n  19 (b )  o f  th e  1977 In s u ra n c e  R e g u la t io n s  made by 

th e  M i n i s t e r  pu rs ua nt  to  the  1976 A c t ,  l a i d  down th e  

procedure  f o r  the  renewal o f  r e g i s t r a t i o n  by b r o k e r s ,  and 

th e  D i r e c t o r  was w i t h o u t  power to  a l t e r  i t .  In  f a c t ,  some 

b ro k e rs  have re fu s ed  to  comply and a re  c h a l l e n g in g  th e  

v a l i d i t y  o f  the  D i r e c t i v e  in  th e  c o u r t s .

F i n a l l y ,  the  D i r e c t o r  has d i r e c t e d  t h a t  a l l  r e g i s t e r e d  

b ro k e rs  t r a n s a c t i n g ,  o r  in t e n d in g  t o  t r a n s a c t ,  th e  business

25 See C i r c u l a r  L e t t e r  IDS 2 9 1 /1 4  o f  2 0 . 1 . 8 7 ;  Chapter  3 
p a r a .  3 . 6 ,  supra .

418



o f  r e in s u ra n c e  b ro k in g  must ap p ly  s p e c i f i c a l l y  t o  be 

a u t h o r is e d  by him t o  t r a n s a c t  t h a t  b u s in e s s .  The n e c e s s i t y  

f o r  t h i s ,  a c co rd in g  t o  the  D i r e c t o r ,  i s  because “ . . . n o t  a l l  

r e g i s t e r e d  in su ra n c e  b ro k e rs  could  c o m p e te n t ly  a p p r e c i a t e  

th e  t e c h n i c a l t i e s  o f  re in s u r a n c e  b u s i n e s s . . . as th e  l i m i t e d  

c o n d i t io n s  f o r  r e g i s t r a t i o n  as an in s u ra n c e  b r o k e r  a r e  not  

high enough to  e n a b le  a l l  r e g i s t e r e d  in s u ra n c e  b ro k e rs  to  

t r a n s a c t  re in s u r a n c e  b r o k e r a g e " . 26

The D i r e c t o r ’ s f e a r s  appear w e l l  founded,  bu t  i t  i s  

a rg u a b le  he is  a c t i n g  u l t r a  v i r e s  though th e  p o i n t  has 

never  been ta k e n .  The p r e - r e g i s t r a t i o n  re q u ire m e n ts  f o r  

bro k e rs  a re  l a i d  down in  th e  1976 Act  and th e  p r o v i s i o n s  do 

not  d i s t i n g u i s h  between in su ra n c e  and r e in s u r a n c e  b ro k in g  

(see  Chapter  3 p a ra .  3 . 4 . 2 ,  s u p r a ) .  S e c t io n  62 d e f i n e s  an 

" in s u ra n c e  brok e r"  as "a person r e g i s t e r e d  p u rs u a n t  to  

s e c t i o n  27 o f  t h i s  Act  and in c lu d e s  an a d j u s t e r " .  I t  is  

p ro v id ed  in  th e  same s e c t i o n  t h a t  " in s u ra n c e  business  

in c lu d e s  re in s u r a n c e  business  and r e fe r e n c e s  to  c o n t r a c t s  

and business o f  in su ra n c e  s h a l l  be c ons trued  a c c o r d i n g l y " .  

These p r o v is io n s  su p p o r t  th e  v iew t h a t  i t  i s  no t  th e  aim o f  

th e  Act to  d i s t i n g u i s h  between in su ra n c e  and r e in s u r a n c e  

brok e rs  so f a r  as r e g i s t r a t i o n  is  concerned as th e  D i r e c t o r  

appears  to  do.

There is  a ge ne ra l  consensus, however, t h a t  the  

g r e a t e s t  c o n s t r a i n t  on th e  D i r e c t o r ’ s a b i l i t y  t o  r e g u l a t e  

and s u p e rv is e  th e  in su ra n c e  i n d u s t r y  e f f e c t i v e l y  i s  th e  s e t  

up under which he o p e r a t e s .  The 1976 A ct  lumps t o g e t h e r

26 see C i r c u l a r  L e t t e r  IDS 2 9 1 / 9  o f  2 0 . 1 2 . 8 4 .
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under th e  s u p e r v is o r y  j u r i s d i c t i o n  o f  th e  D i r e c t o r ,  

in s u r e r s  ( i n c l u d i n g  r e i n s u r e r s ) ,  b r o k e r s ,  lo ss  a d j u s t e r s  

and a g e n ts .  The consequence o f  t h i s  coupled w i t h  th e  

inadequacy o f  s k i l l e d  s t a f f  in  the  In s u ra n c e  D i v i s i o n  which  

the  D i r e c t o r  has compla ined about on s e v e r a l  o c c a s i o n s , 27 

i s  to  ov e r  burden h i s  o f f i c e  th e r e b y  s t r a i n i n g  e f f e c t i v e  

superv i  s i o n .

I t  has been observed in  co n n ec t io n  w i t h  th e  D i r e c t o r ’ s

i n a b i l t y  t o  implement th e  p r o v is i o n s  o f  s e c t i o n  14

r e q u i r i n g  h is  approva l  o f  a l l  c o n t r a c t u a l  c la u s e s  t h a t :

A l though th e  S t a t e  has a d m ira b ly  i n s i s t e d  on th e  
thorough s u p e r v is io n  o f  in su ra nc e  documents in  
o r d e r  t o  ensure  t h a t  th e y  a re  r e a s o n a b le ,  f a i r  
and j u s t  and has charged th e  D i r e c t o r  o f  
In s u ra n c e  w i t h  th e  onerous du ty  t o  e x e c u te  th e  
s u p e r v i s i o n ,  r e g r e t t a b l y  i t  has no t  s u f f i c i e n t l y  
p ro v id ed  th e  D i r e c t o r  w i t h  th e  w h e re w i th a l  f o r  
th e  e f f e c t i v e  d is c h a rg e  o f  t h i s  f u n c t i o n . 28

On th e  f a i l u r e  o f  th e  c la im s  s e t t l e m e n t  p r o v i s i o n s  o f

th e  Act  t o  a c h ie v e  th e  d e s i r e d  o b j e c t i v e s ,  i t  i s  observed

t h a t :

The p o s i t i v e  f e a t u r e s  o f  the  c la im s  s e t t l e m e n t  
p r o v is i o n s  o f  th e  Act  a re  being undermined by th e  
f a c t  t h a t  the y  a re  no t  p r o p e r ly  e n fo r c e d .  Any law 
t h a t  i s  no t  e n fo rc e d  is  not  worth  th e  paper on 
which i t  i s  w r i t t e n .  To s o lv e  th e  problem, th e  
in su ra n c e  d i v i s i  o n . . . should  be p r o p e r l y  equipped  
to  c a r r y  ou t  i t s  s u p e r v is io n  more e f f e c t i v e l y . 29

F i n a l l y ,  on th e  w id e r  a s p e c t  o f  in su ra n c e  r e g u l a t i o n

in  N i g e r i a ,  i t  i s  observed t h a t :

27 Okwor, ( 1 9 7 8 )  IV  WAICA Journa l  a t  p . 177; Okwor, Law 
Reform J ourna l  ( 1 9 8 6 )  a t  p . 112.

28 A n i f a l a j e ,  ( 1 9 8 4 )  1&2 J . P . P . L .  81 a t  93. See C h a p te r  5
p a ra .  5 . 5 . 2 ,  supra .

29 O g u n r i n d e ,  ( 1 9 8 5 )  19 J . W . T . L .  170 a t  177 .
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The problem o f  in su ra nc e  r e g u l a t i o n  in  N i g e r i a  
i s . . .  one o f  i n e f f i c i e n c y  caused by th e  la c k  o f  
adequate  s u p e r v is io n  on th e  p a r t  o f  th e
r e g u l a t o r y  a u t h o r i t i e s .  T h is  stems f rom , among 
o t h e r  t h i n g s ,  a la c k  o f  a d e q u a te ly  t r a i n e d ,  
e x p e r ie n c e d  and q u a l i f i e d  personnel  in  th e  
s u p e r v is o r y  d e p a r t m e n t . . .
I t  i s  g e n e r a l l y  re co g n ize d  t h a t  a r e o r g a n i z a t i o n  
o f  t h e  o f f i c e  o f  th e  D i r e c t o r  o f  I n s u r a n c e . . . i s  
needed in  o r d e r  t o  c o r r e c t  th e s e  d e f e c t s ;
o th e r w is e  in s u ra n c e  r e g u l a t i o n  w i l l  remain
s u p e r f i c i a l  and r a t h e r  i n e f f e c t i v e . 30

An i l l u s t r a t i o n  o f  t h i s  inadequacy is  th e  f a c t  t h a t  an

i n v e s t i g a t i o n  u n i t  t o  examine th e  o p e r a t io n s  o f  i n s u r e r s

and b ro k e rs  a t  th e  D i r e c t o r ’ s r e q u e s t  was no t  s e t  up u n t i l

1986; te n  years  a f t e r  th e  Act  was p a s s e d .31

The N i g e r i a n  Law Reform Commission in  r e c o g n i t i o n  o f

th e  problem recommended "as a means o f  a c h ie v in g  e f f e c t i v e ,

e f f i c i e n t  and cont inuou s  c o n t r o l  ov e r  in s u ra n c e  companies,

b ro k e rs  and a g e n ts " ,  th e  e s t a b l i s h m e n t  o f  a " s p e c i a l i s e d

s u p e r v is o r y  body c o n s i s t i n g  o f  h i g h l y  q u a l i f i e d  t e c h n i c a l

p e r s o n n e l " .  Accord ing t o  the  Commission, "The body would be

g ive n  broad powers o f  i n t e r v e n t i o n  w i t h o u t  e n c ro a ch in g  on

th e  f u n c t i o n s  o f  th e  c o u r t s .  I t  was hoped t h a t  such

in fo rm a l  i n t e r v e n t i o n  would speed up th e  s e t t l e m e n t  o f

d is p u te s  between p a r t i e s  t o  an in su ra n c e  c o n t r a c t .  T h is

would a ls o  reduce th e  onerous r e s p o n s i b i l i t i e s  p lac e d  on

th e  D i r e c t o r  o f  In s u ra n c e  by th e  In s u ra n c e  Act  o f  1 9 7 6 " .32

So f a r ,  th e  recommendation has no t  been a c te d  upon by th e

governm ent .

30 O k e d i j i ,  ( 1 9 8 6 )  20 J . W . T . L .  540 a t  5 4 9 -5 5 0 .

31 See C i r c u l a r  L e t t e r  IDS 2 9 1 /1 3  o f  3 0 . 9 . 8 6 .

32 Law Reform Journa l  (1 9 8 6 )  a t  p .1 8 0 .
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8 . 3 . 2  Government P a r t i c i p a t i o n  in  In s u ra n c e  Business

S o c i a l ,  economic and p o l i t i c a l  f a c t o r s  account  f o r  th e  

d e c is io n  o f  th e  N i g e r i a n  government t o  p a r t i c i p a t e  d i r e c t l y  

in  in su ra nc e  bu s iness .

Dom inat ion  o f  th e  lo c a l  in su ra nc e  m arket  by f o r e i g n  

companies ( p a r t i c u l a r y  B r i t i s h  companies) c h a r a c t e r i s e d  th e  

e a r l y  h i s t o r y  o f  th e  N ig e r ia n  in su ra n c e  i n d u s t r y .  U n t i l  

1968, most o f  those  t r a n s a c t i n g  in su ra n c e  in  N i g e r i a  were  

branch o f f i c e s  o f  B r i t i s h  i n s u r e r s .  The branch o f f i c e s  

performed m a in ly  a d m i n i s t r a t i v e  f u n c t i o n s  such as 

c o l l e c t i n g  premiums and p ro p o s a ls ,  and fo r w a r d in g  them to  

th e  head o f f i c e s  in  th e  U.K. where th e  u n d e r w r i t i n g  was 

done. W ith  th e  enactment o f  the  Companies Act  o f  1968, a l l  

f o r e i g n  companies in  N i g e r i a  were r e q u i r e d  t o  in c o r p o r a t e  

in  th e  c o u n t ry  so as t o  e v o lv e  a s e p a r a te  le g a l  p e r s o n a l t y  

from th e  p a r e n t .  However, th e  l o c a l l y  in c o r p o r a t e d  

companies l a r g e l y  remained w h o l ly  owned s u b s i d i a r i e s  o f  

f o r e i g n  p a r e n t s .

I t  i s  re p o r te d  t h a t  in  1969,  o u t  o f  a t o t a l  o f  41 

i n s u r e r s  in  N i g e r i a ,  3 ou t  o f  17 f o r e i g n  companies  

c o n t r o l l e d  60% o f  the  m a r k e t . 33 The p r im a ry  m o t iv e s  o f  the  

f o r e i g n  in s u r e r s  were th e  m a x im iz a t io n  and t r a n s f e r  o f  

p r o f i t s  ou t  o f  th e  lo c a l  economy to  th e  p a r e n t  c o u n t r y .  

A d d i t i o n a l  e f f e c t s  were t h a t  th e  f o r e i g n  companies were 

g e n e r a l l y  no t  i n t e r e s t e d  in  e n t e r i n g  i n t o  le s s  p r o f i t a b l e  

c la s s e s  o f  in su ra n c e  though th e s e  c la s s e s  f u l f i l l e d  an 

im p o r ta n t  s o c i a l  f u n c t i o n .  F u r th e rm o re ,  th e  t r a i n i n g  o f  an

33 F a l e g a n ,  ( 1 9 8 2 )  16 J . W . T . L .  189.
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ind igenous  s k i l l e d  manpower base was o u t s i d e  th e  p r i o r i t y  

o f  f o r e i g n  i n s u r e r s .  N ig e r ia n s  m a in ly  occupied  c l e r i c a l  

p o s i t i o n s  in  th e  f i r m s .

The method adopted by th e  government t o  t r y  and break  

th e  f o r e i g n  monopoly was f i r s t  to  s e t  up th e  N a t i o n a l  

In s u ra n c e  C o r p o r a t io n  o f  N i g e r i a  (N ICON).  The C o r p o r a t io n  

was e s t a b l i s h e d  by th e  N a t i o n a l  In s u ra n c e  C o r p o r a t io n  o f  

N i g e r i a  Act  o f  1969 w i t h  a share  c a p i t a l  o f  N2 m i l l i o n  

w h o l ly  owned by th e  Federa l  Government. S e c t io n  4 ( 1 )  o f  th e  

NICON Act  empowers th e  C o r p o r a t io n  t o  " c a r r y  on any c la s s  

o f  in su ra n c e  b u s in e s s ,  and t o  in s u re  and r e i n s u r e  a g a i n s t  

lo ss  o f  any k ind  a r i s i n g  from any r i s k  o r  c o n t in g e n c y  and 

in  re s p e c t  o f  any m a t te r  w h a ts o e v e r" ,  w i t h i n  o r  o u t s i d e  

N i g e r i a .  A d d i t i o n a l  powers in c lu d e :

( i )  to  in s u r e  any p r o p e r t y  o f  th e  Government o f  th e  

F e d e r a t io n  o r  th e  Government o f  any S t a t e ,  o r  o f  any 

s t a t u t o r y  C o r p o r a t io n ;

( i i )  to  a c c e p t  on re in s u r a n c e  any p a r t  o f  r i s k s  un de r ta k e n  

by any o t h e r  person and t o  r e t r o c e d e  any p a r t  o f  such 

r i  s k s ;

( i i i )  to  a c t  as in su rance  agent  or  in s u ra n c e  b ro k e r  in  

r e l a t i o n  t o  any in s u ra n c e ,  and in  p a r t i c u l a r  in  r e l a t i o n  to  

th e  in su ra nc e  mentioned in  ( i ) ,  above.

In  p r a c t i c e ,  a l l  Federa l  and most S t a t e  Government 

in s u ra n c e s  a re  p laced  w i th  th e  C o r p o r a t io n .  S e c t io n  8 o f  

th e  1969 Act  o b l i g e s  a l l  r e g i s t e r e d  i n s u r e r s  in  N i g e r i a  to  

r e i n s u r e  w i t h  NICON an amount equal  t o  10% o f  th e  sum 

in s u re d  in  e v e ry  p o l i c y  issued or  renewed by them.
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O ther  aims o f  th e  government in  e s t a b l i s h i n g  NICON 

a p a r t  from th e  d e s i r e  t o  break f o r e i g n  monopoly and 

s t i m u l a t e  ind igenous  p a r t i c i p a t i o n  in  in su ra n c e  were; ( a )  

t o  secure th e  r e t e n t i o n  in  N i g e r i a  o f  a p r o p o r t i o n  o f  

re in s u r a n c e  premiums pa id  abroad in  th e  absence o f  lo c a l  

re in s u r a n c e  f a c i l i t i e s ,  (b )  t o  a id  th e  development o f  an 

ind igenous  s k i l l e d  manpower base in  in s u ra n c e ;  t o  t h i s  end,  

s e c t i o n  4 ( 3 ) ( b )  a u t h o r i s e s  NICON t o  " a s s i s t  in  o r g a n i s i n g  

t r a i n i n g  schemes f o r  employees o f  any r e g i s t e r e d  i n s u r e r " , 

and ( c )  to  r e g u l a t e  th e  in su ra nc e  in d u s t r y  by p r o v id in g  a 

framework w i t h i n  i t  by which a c c e p ta b le  bus iness  s ta n d a rd s  

could  be s e t  by a market  l e a d e r .  A f t e r  20 years  in  th e  

m a rk e t ,  i t  could  be s a id  t h a t  th e s e  o b j e c t i v e s  have been 

l a r g e l y  a c h ie v e d .  NICON is  p r e s e n t l y  th e  b i g g e s t  d i r e c t  

i n s u r e r  in  N i g e r i a  g ro s s in g  N170.9  m i l l i o n  in  premium 

income r e p r e s e n t in g  24.5% o f  th e  t o t a l  m arket  share  in  

1 9 8 6 .34

The e s t a b l is h m e n t  o f  NICON in  1969 d id  not  pu t  an 

immediate stop to  f o r e i g n  dom ina t ion  o f  in s u ra n c e .  I t  i s  

r e p o r te d  t h a t  by 1974, 14 f o r e i g n  i n s u r e r s  o u t  o f  a t o t a l  

o f  70 companies c o n t r o l l e d  53% o f  th e  gross premium income 

o f  the  m a r k e t . 35 The r e s u l t  was t h a t  th e  problem o f  

t r a n s f e r  o f  in su ra n c e  funds o u t  o f  th e  lo c a l  economy 

p e r s i  s t e d .

The o p p o r t u n i t y  t o  r e c t i f y  th e  s i t u a t i o n  came w i t h  th e  

passing  o f  the  N i g e r i a n  E n t e r p r i s e s  Promotion Act  o f  1977,

34 N ig e r ia n  In s u ra n c e  Year Book (1 9 8 7 )  T a b le  1X p . 191.

35 Fa legan ,  ( 1 9 8 2 )  16 J . W . T . L .  a t  p . 189.
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r e p e a l i n g  th e  e a r l i e r  Act  o f  1972, as p a r t  o f  the  

governm ent ’ s e f f o r t s  t o  i n d i g e n i z e  th e  main s e c t o r s  o f  th e  

N i g e r i a n  economy.36 In s u ra n c e  is  l i s t e d  as a Schedule  I I  

business  in  th e  1977 A c t .  The e f f e c t  o f  t h i s  i s  t h a t  

f o r e i g n  share  ownership in  an in su ra n c e  company i s  l i m i t e d  

t o  a maximum o f  40% w i t h  a minimum o f  60% in  N i g e r i a n  

hands. To e f f e c t u a t e  th e  p r o v is i o n s  o f  th e  A c t ,  th e  Fe de ra l  

and S t a t e  Governments bought s u b s t a n t i a l  shares  in  f o r e i g n  

owned in su rance  companies o p e r a t in g  in  N i g e r i a .

As a t  September 1988, t h e r e  were 91 r e g i s t e r e d  

in su ra n c e  companies in  N i g e r i a .  Of t h i s  f i g u r e ,  20 

companies c o n t r o l l e d  83.2% o f  th e  m arket  based on 1985 

r e t u r n s .  Of th e  20 ,  2 a re  w h o l ly  owned by th e  F e d e ra l

Government, 3 a re  w h o l ly  owned by S t a t e  Governments, and 2 

a re  w h o l ly  owned by N i g e r i a n s .  Not le s s  than  45% o f  th e  

shares  in  8 o f  th e  rem ain ing  13 companies a r e  owned by th e  

government (F e d e r a l  and S t a t e ) . 37

The s i g n i f i c a n t  d i r e c t  government in v o lv e m e n t  in  

in su ra n c e  business in  N i g e r i a  has been c r i t i c i s e d .  In  

p a r t i c u l a r ,  the  dominant p o s i t i o n  occupied  by NICON in  the  

i n d u s t r y  and i t s  monopoly o f  government in su ra n c e s  have 

been condemned.30 I t  has been argued t h a t  government  

p a r t i c i p a t i o n  in  in su ra n c e  has r e s u l t e d  in  th e  s u b s t i t u t i o n  

o f  f o r e i g n  monopolies f o r  a monopoly by th e  government, and

36 See g e n e r a l l y ,  Osunbor, "A Decade o f  I n d i g e n i s a t o n  in  
N i g e r i a :  The Quest f o r  Economic S e l f - D e t e r m i n a t i o n " ,  Essays  
in  Honour o f  Judge T .O .  E l i a s . ( 1 9 8 7 )  p . 197.

37 N ig e r ia n  In s u ra n c e  Year Book (1 9 8 7 )  T a b le  V I I I  p . 190.

38 A k h i l e ,  [1 9 8 7 ]  U N  Journa l  43 a t  p . 46 .
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may have r e s u l t e d  in  n a t i o n a l i s a t i o n  th rough th e  back door .  

Moreover ,  t h a t  th e  monopoly en joyed  by t h e  government has 

e f f e c t i v e l y  s t r a n g u l a t e d  c o m p e t i t io n  w i t h i n  th e  i n d u s t r y  to  

t h e  d e t r im e n t  o f  th e  p o l i c y h o l d e r . 39 The most s i g n i f i c a n t  

c r i t i c i s m ,  perhaps ,  i s  t h a t  by p a r t i c i p a t i n g  in  in s u ra n c e  

and th e re b y  competing f o r  a share  o f  th e  m a rk e t ,  th e  

government has a b d ic a te d  i t s  r o l e  as a r e g u l a t o r  f o r  one o f  

c o m p e t i t o r .  F i n a l l y ,  i t  i s  suggested t h a t  th e  government  

should d i v e s t  from th e  i n d u s t r y  and c o n c e n t r a t e  on i t s  

r e g u l a t o r y  r o l e ,  and i f  a t  a l l  i t  must p a r t i c i p a t e  in  

in s u ra n c e ,  such p a r t i c i p a t i o n  should  be l i m i t e d  to  

f u l f i l l i n g  th e  s o c i a l  in su ra nc e  needs o f  th e  c o u n t ry  no t  

met by p r i v a t e  i n s u r e r s . 40

The argumemts a re  s t ro n g  and encompass s o c i a l ,  

economic and p o l i t i c a l  c o n s id e r a t io n s  no t  covered in  a work 

o f  t h i s  n a t u r e .  However, th e  c r i t i c s  would concede t h a t  

d i r e c t  p a r t i c i p a t i o n  by th e  government in  in s u ra n c e  in  

N i g e r i a  has had th e  e f f e c t  o f  s i g n i f i c a n t l y  r e s t o r i n g  

p u b l i c  c o n f id e n c e  in  an in d u s t r y  w i t h  an uncomplim entary  

i mage.

8 . 3 . 3  S e l f  R e g u la t io n  by In s u r e r s

The p r i n c i p a l  p l a t f o r m  by which in s u ra n c e  companies  

seek t o  r e g u l a t e  t h e i r  a c t i v i t i e s  i s  th rough  membership o f  

th e  N i g e r i a n  In s u ra n c e  A s s o c ia t io n  ( N I A ) .  The A s s o c i a t i o n

39 Fa legan ,  (1 9 8 2 )  16 J . W . T . L .  a t  p p . 1 9 9 -2 0 1 ;  O k e d i j i ,  
( 1 9 8 6 )  20 J . W . T . L .  a t  p p . 5 4 5 - 5 4 9 .

40 I b i d .

426



was e s t a b l i s h e d  in  1971 w i t h  th e  f o l l o w i n g  broad  

o b j e c t i  v e s :

( a )  t h e  p r o t e c t i o n ,  promotion and advancement o f  th e  common 

i n t e r e s t  o f  in s u r e r s  t r a n s a c t i n g  business  in  N i g e r i a ;

(b )  th e  gu idance and a s s is ta n c e  o f  members in  comply ing  

w i t h  s t a t u t o r y  r e g u l a t i o n s ,  and th e  l a y i n g  down o f  mimimum 

s ta n d a rd s  o f  conduct;  and,

( c )  th e  c r e a t i o n  o f  a b e t t e r  u n d e rs ta n d in g  o f  in s u ra n c e  by 

a l l  s e c t i o n s  o f  th e  community in c l u d i n g  th e  f u r t h e r a n c e  o f  

knowledge and re s e a rc h  in in s u ra n c e .

As a t  September 1988, th e  A s s o c i a t i o n  had a t o t a l  

membership o f  59 o u t  o f  91 r e g i s t e r e d  i n s u r e r s .  N o ta b ly  a l l  

i n s u r e r s  in  which th e  government has an i n t e r e s t  a re  

members. The A s s o c ia t io n  o p e r a te s  th rough committees  

in c l u d i n g  L i f e  O f f i c e s ,  F i r e  O f f i c e s ,  M ar ine  O f f i c e s  and 

A c c id e n t  O f f i c e s  Committees. The A s s o c i a t i o n  has r e c e n t l y  

ta k e n  up im p o r ta n t  m a t te rs  a f f e c t i n g  th e  business  o f  

in s u ra n c e  w i t h  th e  D i r e c t o r .  These in c lu d e  th e  r e v ie w  o f  

premium r a t e s  c h a rg e a b le  f o r  motor  in s u ra n c e ,  and th e  

re v ie w  o f  th e  pa id  up share  c a p i t a l  and e q u i t y  s t r u c t u r e  o f  

i n s u r e r s .

I t  is  a rg u a b le  t h a t  the  s i g n i f i c a n t  presence o f  

government owned companies in  th e  A s s o c i a t i o n  makes i t  

l i t t l e  more than th e  forum f o r  im plem ent ing  th e  

governm ent ’ s r e g u l a t o r y  p o l i c i e s ,  and p r o t e c t i n g  th e  

governm ent ’ s i n t e r e s t  in  in s u ra n c e .  An i l l u s t r a t i o n  i s  th e  

exem ption o f  government insurances  from th e  a p p l i c a t i o n  o f  

th e  "Payment o f  Premium W arran ty"  o f  no premium no cover
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adopted by th e  A s s o c i a t i o n .  Fu r th e rm o re ,  th e  absence o f  a 

s i g n i f i c a n t  p r o p o r t i o n  o f  in s u r e r s  from i t s  membership 

makes th e  A s s o c i a t i o n  in c a p a b le  o f  r e g u l a t i n g  a l l  those  

t r a n s a c t i n g  in su ra n c e  business in  th e  m a rk e t .

8 . 4  S e c u r i t y  o f  Cover

The p r o v is i o n s  o f  the  1976 In s u ra n c e  A ct  r e q u i r i n g  a 

p a id  up share  c a p i t a l  and s t a t u t o r y  d e p o s i t ,  th e  keep ing  o f  

t e c h n i c a l  re s e r v e s  and p r e s c r ib e d  in v e s tm e n ts ,  among o t h e r s  

examined above, a re  geared a t  e n s u r in g  t h a t  th e  c o ver  

gra n te d  to  p o l i c y h o l d e r s  i s  secure and th e  p o s s i b i l i t y  o f  

in s o lv e n c y  is  made remote. O ther  methods by which t h i s  

s e c u r i t y  is  enhanced a re  c ons id e re d  below.

8 . 4 . 1  Rei nsurance

I t  has been observed t h a t  "one o f  th e  m ajor  ha za rds  

f a c i n g  an in s u ra n c e  company i s  th e  r i s k  o f  c a t a s t r o p h e .  The 

c l a s s i c  cure  f o r  t h i s  f i n a n c i a l  r i s k  i s  t o  spread and 

t r a n s f e r  p a r t  o f  the  r i s k  by means o f  r e i n s u r a n c e " . 41

S e c t io n  5 ( 1 )  o f  th e  1976 Act  la y s  down as a c o n d i t i o n  

o f  r e g i s t r a t i o n  t h a t  th e  D i r e c t o r  must be s a t i s f i e d  t h a t  

" th e  arrangements  r e l a t i n g  to  r e in s u r a n c e  t r e a t i e s  in  

r e s p e c t  o f  a l l  the  c la s s e s  o f  in su rance  business t r a n s a c t e d  

a re  adequate  and v a l i d " .  S e c t io n  7(1 ) ( j ) a l lo w s  t h e  

D i r e c t o r  to  cancel  th e  r e g i s t r a t i o n  o f  an i n s u r e r  where  

" th e  i n s u r e r  has f a i l e d  t o  m a in ta in  adequate  and v a l i d

41 E l l i s  and W i l t s h i r e ,  R e g u la t io n  o f  In s u ra n c e  in  th e  
U n i te d  Kingdom and I r e l a n d  (London, Kluwer P u b l i s h i n g )  a t  
p . A . 2 - 0 4 .
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r e in s u r a n c e  t r e a t i e s " .  These p r o v is i o n s  emphasise th e  

im portance  o f  re in s u r a n c e  as a means o f  enhancing th e  

f i n a n c i a l  s e c u r i t y  o f  in s u r e r s  w i t h i n  th e  i n d u s t r y .

However, l a r g e  sums o f  f o r e i g n  exchange were spen t  by 

d i r e c t  in s u r e r s  in  N i g e r i a  on r e i n s u r i n g  in  overseas  

m arkets  due to  th e  u n a v a i l a b i l i t y  o f  r e in s u r a n c e  f a c i l i t i e s  

in  N i g e r i a .  The f i r s t  a t te m p t  a t  d e v e lo p in g  an in d ig en ous  

r e in s u r a n c e  m arket  was th e  e s t a b l i s h m e n t  o f  NICON in  1969 

and th e  compulsory 10% c e ss ion  o f  a l l  r i s k s  in s u re d  in  

N i g e r i a  t o  i t .  D e s p i te  the  e s t a b l is h m e n t  o f  NICON, however,  

i t  i s  noted t h a t  75% o f  a gross m arket  premium income o f  

N200 and N300 m i l l i o n  f o r  1976 and 1977 r e s p e c t i v e l y  was 

p a id  to  overseas  r e i n s u r e r s  d u r in g  th e  p e r i o d . 42 Thus, in  

response to  a campaign by th e  U n i te d  N a t io n s  Conference  on 

Trade  and Development (UNCTAD) f o r  d e v e lo p in g  c o u n t r i e s  to  

reduce the  o u t f l o w  o f  t h e i r  l i m i t e d  f o r e i g n  exchange used 

in  th e  payment o f  re in s u r a n c e  premiums o v e rs e a s ,  th e  

N i g e r i a  R einsurance C o p o ra t io n  ( N i g e r i a  Re) was e s t a b l i s h e d  

by th e  N i g e r i a  R e insurance  C o r p o r a t io n  Act  o f  1977 w i t h  a 

s h are  c a p i t a l  o f  N10 m i l l i o n  f u l l y  owned by th e  F e d e ra l  

Government.

S e c t io n  2 ( 1 )  o f  th e  1977 Act  empowers th e  C o p o ra t io n  " to  

c a r r y  on r e in s u r a n c e  business o f  any c la s s  o f  in su ra n c e  

b u s i n e s s . . .  and to  r e in s u r e  a g a i n s t  lo ss  o f  any k ind  a r i s i n g  

from any r i s k  or  c o n t in g e n c y  in  r e s p e c t  o f  any m a t t e r  

w h a ts o e v e r" ,  w i t h i n  o r  o u ts i d e  N i g e r i a .  The C o r p o r a t io n

42 The Risk B ea re r  (A Journa l  o f  th e  N i g e r i a  R e insurance  
C o r p o r a t io n ,  1989) p . 2.
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commenced business  on th e  1st  o f  January  1978 and s e c t i o n  

7 ( 1 )  mandates e v e ry  r e g i s t e r e d  i n s u r e r  t o  r e i n s u r e  w i t h  i t  

20% o f  th e  sum in su re d  in r e s p e c t  o f  e v e ry  in su ra n c e  

p o l i c y  issued or  renewed a f t e r  t h a t  d a t e ,  and t o  pay th e  

C o r p o r a t io n  20% o f  th e  premium r e c e iv e d  by th e  i n s u r e r .  In  

r e s p e c t  o f  re in s u r a n c e  above th e  compulsory c e s s io n ,  

s e c t i o n  7 ( 2 )  p ro v id e s  t h a t  the  " C o r p o ra t io n  s h a l l  have th e  

r i g h t  o f  f i r s t  r e f u s a l  o f  any r e in s u r a n c e  business  in  

N i g e r i a  b e fo r e  such business  is  p lac e d  in  th e  i n t e r n a t i o n a l  

r e in s u r a n c e  m a rk e t" .  With  the  e s t a b l is h m e n t  o f  N i g e r i a  Re, 

th e  p r o v is i o n s  o f  th e  NICON Act o f  1969 r e l a t i n g  t o  th e  

compulsory 10% cess ion  t o  NICON were re p e a le d  by s e c t i o n  

7 ( 5 )  o f  th e  1977 A c t ,  t h e r e b y  a l l o w i n g  NICON t o  c o n c e n t r a te  

on i t s  d i r e c t  in su ra nc e  bu s iness .  F i n a l l y ,  s e c t i o n  6 o f  th e  

1 977 Act makes both N i g e r i a  Re and NICON s u b j e c t  t o  th e  

p r o v is i o n s  o f  th e  1976 In su ra nc e  A ct  so t h a t  th e y  come 

under the  D i r e c t o r ’ s s u p e r v is io n .

A f t e r  11 years  in  bus iness ,  th e  C o r p o r a t io n  has 

s tre n g th e n e d  th e  N ig e r ia n  insurance  m arket  a p p r e c i a b l y ,  and 

i t s  c o n t r i b u t i o n  t o  the  economy is  s i g n i f i c a n t .  Based on 

1986 f i g u r e s ,  i t s  gross premium income was N 115 .3  m i l l i o n ,  

u n d e r w r i t i n g  p r o f i t  was N23.8  m i l l i o n  and t o t a l  in ve s tm en ts  

stood a t  N75 .9  m i l l i o n .  The C o r p o r a t io n  e s t a b l i s h e d  a 

t r a i n i n g  school in  1979 which t r a i n s  i t s  s t a f f  and those  o f  

o t h e r  i n s u r e r s .  I t  a ls o  serves  as th e  c h a n e l l  f o r  c o l l a t i n g  

s t a t i s t i c a l  i n f o r m a t io n  on the  in s u ra n c e  m a rk e t .

As a t  September 1988 th e r e  were 4 o t h e r  r e in s u r a n c e  

companies r e g i s t e r e d  in  N i g e r i a .  However, i t  i s
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u n s u r p r i s i n g  t h a t  N i g e r i a  Re i s  th e  l e a d in g  r e i n s u r e r .  I t s  

advantage l i e s  in  th e  s e c u r i t y  which f u l l  Federa l  

Government ownership engenders w i t h i n  th e  i n d u s t r y .

8 . 4 . 2  The In s u ra n c e  S p e c ia l  S u p e r v is io n  Fund

The 1976 In s u ra n c e  Act  c o n ta in s  p r o v is i o n s  empowering  

th e  D i r e c t o r  t o  i n t e r v e n e  in  th e  business  o f  an i n s u r e r  in  

d i f f i c u l t y .  The D i r e c t o r  i s  empowered t o  suspend an i n s u r e r  

from u n d e r w r i t i n g  new business  and a p p o in t  and i n t e r i m  

manager t o  ta k e  over  th e  management. Where th e  r e g i s t r a t i o n  

o f  an i n s u r e r  i s  c a n c e l l e d ,  th e  D i r e c t o r  should  a p p o in t  a 

r e c e i v e r  to  a d m in i s t e r  i t s  a f f a i r s  pending l i q u i d a t i o n .  

F i n a l l y ,  th e  D i r e c t o r ,  among o t h e r s ,  can p e t i t i o n  f o r  the  

l i q u i d a t i o n  o f  an i n s u r e r .

The p r o v is i o n s  which seek t o  e f f e c t  an o r d e r l y  e x i t  

f rom the  m arket  o v e r lo o k  one im p o r ta n t  p o i n t .  In  most 

cases ,  an i n s u r e r  i s  com pel led  t o  le a v e  th e  m arket  because  

o f  f i n a n c i a l  f a i l u r e  r e s u l t i n g  in  i t s  i n a b i l i t y  t o  meet 

o b l i g a t i o n s  t o  p o l i c y h o l d e r s .  Where th e  re m a in in g  50% o f  

th e  s t a t u t o r y  d e p o s i t  h e ld  by th e  C e n t r a l  Bank i s  

in a d e q u a te ,  th e  1976 Act  i s  s i l e n t  on th e  source o f  funds  

w i t h  which to  s a t i s f y  p o l i c y h o l d e r s  c la im s  by th e  i n t e r i m  

manager, r e c e i v e r  and l i q u i d a t o r  as th e  case may be. The 

f a i l u r e  t o  s e t t l e  c la im s  a r i s i n g  from th e  in s o lv e n c y  o f  an 

i n s u r e r  would i n e v i t a b l y  have adverse  i m p l i c a t i o n s  on th e  

i n d u s t r y  as a whole .

I t  would appear i t  was in  r e c o g n i t i o n  o f  t h i s  problem  

t h a t  th e  In s u ra n c e  S p e c ia l  S u p e r v is io n  Fund Decree o f  1989
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was passed. S e c t io n  1 o f  th e  Decree e s t a b l i s h e d  th e  

In s u ra n c e  S p e c ia l  S u p e r v is io n  Fund made up o f  such sums as 

th e  Federa l  Government may p ro v id e  a n n u a l l y ,  and a le v y  

p r e s c r ib e d  by th e  M i n i s t e r  o f  F inance  based on th e  gross  

premium income o f  a l l  r e g i s t e r e d  r e i n s u r e r s  and i n s u r e r s ,  

th e  gross commission o f  a l l  r e g i s t e r e d  b r o k e r s ,  and th e  

gross fe e s  o f  a l l  r e g i s t e r e d  lo ss  a d j u s t e r s .  The le v y  is  

pa y a b le  on o r  b e fo r e  th e  3 1 s t  o f  J u ly  each y e a r  e x c e p t  t h i s  

i s  extended by th e  M i n i s t e r  ( s s . 1 ( 3 ) ,  2 and 4 ) .

The Fund is  he ld  by th e  C e n t r a l  Bank but  is  p lac e d  

under th e  c o n t r o l  o f  th e  Federa l  M i n i s t r y  o f  F in a n c e ,  and 

i s  a d m in is te r e d  by a committee c om pr is in g  th e  D i r e c t o r  o f  

In s u ra n c e  as chairman and s i x  o t h e r  members ( s . 3 ( 1 ) ) .  The 

D i r e c t o r  i s  r e q u i r e d  t o  assess any person l i a b l e  to  

c o n t r i b u t e ,  th e  sum payab le  f o r  th e  y e a r ,  and t o  f u r n i s h  

such person w i th  d e t a i l s  o f  th e  assessment. A person  

a g g r ie v e d  a t  th e  assessment i s  e n t i t l e d  t o  appeal t o  th e  

M i n i s t e r  w i t h i n  28 days o f  th e  assessment,  but  th e  d e c is io n  

o f  th e  M i n i s t e r  is  made f i n a l  and cannot be th e  s u b j e c t  o f  

any a c t i o n  o r  p roceed in g  in any c o u r t  o r  t r i b u n a l  ( s s . 7  and 

8 ) .  S e c t io n  10 empowers th e  D i r e c t o r  to  cancel  th e  

r e g i s t r a t i o n  o f  a r e i n s u r e r  or  an i n s u r e r ,  and to  cancel  or  

r e fu s e  t o  renew the  c e r t i f i c a t e  o f  a b ro k e r  or  lo ss  

a d j u s t e r  f a i l i n g  t o  meet i t s  payment t o  th e  Fund. Such 

f a i l u r e  i s  made an o f fe n c e  under s e c t i o n  1 2 ( 1 )  p u n is h a b le  

on c o n v i c t i o n  by a maximum f i n e  o f  N 50 ,0 0 0 .

The 1989 Decree i s ,  however, c u r i o u s l y  vague on th e  

uses o f  th e  Fund. S e c t io n  3 ( 2 )  p ro v id e s  t h a t  "The Fund

432



e s t a b l i s h e d  by t h i s  Decree s h a l l  be used f o r  th e  purposes  

o f  s t r e n g th e n in g  in su ra n c e  s u p e r v is io n  in  N i g e r i a  and f o r  

such o t h e r  in s u ra n c e  purposes as may be de te rm in e d  by the  

M i n i s t e r  from t im e  t o  t i m e " .  The e x p la n a t o r y  note  a t  th e  

end o f  th e  Decree improves on t h i s  p r o v i s i o n  m a r g i n a l l y  by 

adding " . . . a n d  f o r  such o t h e r  purposes as th e  

M i n i s t e r . . . may deem necessary  to  improve th e  e f f e c t i v e  

development o f  in su ra n c e  and i t s  a d m i n i s t r a t i o n  in  

N i g e r i a " .  The M i n i s t e r  i s  empowered by s e c t i o n  13 t o  make 

"such r e g u l a t i o n s  as may, in  h is  o p in i o n ,  be r e q u i r e d  f o r  

t h e  purpose o f  g i v i n g  f u l l  e f f e c t  t o  th e  o b j e c t i v e s  o f  

[ t h e ]  D ecree" .  In  th e  absence o f  any r e g u l a t i o n s  so f a r ,  

th e  s p e c i f i c  purpose f o r  which th e  sums o f  th e  Fund would 

be a p p l ie d  remain s e c r e t .

The d e s i r a b i l i t y  o f  a s e c u r i t y  fund in  N i g e r i a  to  

compensate in su re d s  f o r  lo ss e s  s u f f e r e d  as a r e s u l t  o f  an 

i n s u r e r ’ s i n a b i l i t y  t o  pay c la im s ,  such as t h a t  e s t a b l i s h e d  

under th e  U n i te d  Kingdom’ s P o l i c y h o l d e r s  P r o t e c t i o n  Act  o f  

1975, has been emphasised f o r  some t im e .  In  h i s  submission  

t o  the  Law Commission, th e  D i r e c t o r  observed t h a t :  "The

e s ta b l is h m e n t  o f  a S e c u r i t y  Fund, by a l l  r e g i s t e r e d  

in su rance  a s s o c i a t i o n s ,  f o r  the  purpose o f  d e a l i n g  w i th  

approved c la im s  which remain  unpaid by reason o f  the  

in s o lv e n c y  or  c a n c e l l a t i o n  o f  r e g i s t r a t i o n  o f  an in su ra n c e  

company, w i l l  be an added improvement and p r o t e c t i o n  o f  the  

p o l i c y h o l d e r s ’ i n t e r e s t " . 43 There  have been s i m i l a r

43 Okwor,  Law Reform J o u r n a l  ( 1 9 8 6 )  p . 108 .
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c a l l s 44 f o r  th e  e s ta b l is h m e n t  o f  a Fund o u t  o f  which th e  

c la im s  o f  a c c i d e n t  v i c t i m s  o f  un insured  m o t o r i s t s  and 

u n tra c e d  d r i v e r s  would be met, such as th e  scheme o p e ra te d  

by the  Motor In s u r e r s  Bureau ( U . K . ) .

The s i l e n c e  o f  th e  1989 Decree on th e  uses o f  th e  Fund 

makes i t  d i f f i c u l t  t o  a s c e r t a i n  whether  i t  was e s t a b l i s h e d  

t o  f u l f i l  e i t h e r  o f  th e  r o le s  above o r  bo th .  C o n s e q u e n t ly ,  

i t  i s  im p o s s ib le  to  a s c e r t a i n  a t  th e  moment th e  c la s s  o f  

i t s  b e n e f i c i a r i e s .  I t  i s  hoped t h a t  r e g u l a t i o n s  w i l l  soon 

be made s t i p u l a t i n g  th e  use o f  th e  Fund, and t h a t  when t h i s  

i s  done, i t  w i l l  p r o v id e  in some way f o r  both c la im a n t s  on 

i n s o l v e n t  in s u r e r s  and v ic t i m s  o f  u n ins ure d  and 

u n i d e n t i f i a b l e  m o t o r i s t s .

8 . 5  R ig h ts  o f  T h i r d  P a r t i e s  A g a in s t  In s u r e r s

. . . i n  th e  law o f  England c e r t a i n  p r i n c i p l e s  a re  
fu n d a m e n ta l .  One is  t h a t  o n ly  a person who is  a 
p a r t y  t o  a c o n t r a c t  can sue on i t .  Our law knows 
n o th in g  o f  a ju s  quaesitum t e r t i o  a r i s i n g  by way 
o f  c o n t r a c t .  Such a r i g h t  may be c o n f e r r e d  by way
o f  p r o p e r t y ,  as f o r  example under a t r u s t ,  bu t  i t
cannot be c o n fe r r e d  on a s t r a n g e r  t o  a c o n t r a c t  
as a r i g h t  to  e n fo r c e  the  c o n t r a c t  in  personam.

The above d ic tum  o f  V is c o u n t  Haldane in  Dunlop Pneumatic

T y re  Co. L td .  v .  S e l f r i d g e  & Co. L t d . . 45 r e p r e s e n ts  th e

c u r r e n t  e x p o s i t i o n  o f  the  d o c t r i n e  o f  p r i v i t y  o f  c o n t r a c t .

Thus, a t  common law, a t h i r d  p a r t y  who is  a s t r a n g e r  

t o  a c o n t r a c t  cannot  a c q u i r e  any r i g h t s  under i t ,  and no

44 See Chapman, “Motor In su ra n c e  in  W e s t - A f r i c a  -  Problems  
and P o s s ib le  S o l u t i o n s " ,  ( 1 9 7 6 )  I I  WAICA J ourna l  36 a t  p .4 4 .

45 [1 9 15 ]  A . C . 847 a t  853.
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one can sue on a c o n t r a c t  e x ce p t  those  who a re  p a r t i e s  to  

i t  and ( i f  th e  c o n t r a c t  i s  not  under s e a l )  f rom and between 

whom c o n s id e r a t io n  proceeds.  And, in  e q u i t y ,  w h i l e  a p a r t y  

to  a c o n t r a c t  can c o n s t i t u t e  h i m s e l f  a t r u s t e e  o f  a r i g h t  

under th e  c o n t r a c t  f o r  a t h i r d  p a r t y  who is  a s t r a n g e r  to  

th e  c o n t r a c t ,  and so c o n fe r  such r i g h t s  on th e  t h i r d  p a r t y  

e n f o r c e a b le  in  e q u i t y ,  y e t  th e  a c t i o n  must be b rought  by 

th e  t r u s t e e  in  h is  own name, un less  he re fu s e s  to  sue, when 

th e  t h i r d  p a r t y  can sue j o i n i n g  th e  t r u s t e e  as a 

d e f e n d a n t . 46

A pply ing  th e  d o c t r i n e  o f  p r i v i t y  in  in s u ra n c e  meant 

t h a t  though a p o l i c y  is  taken  ou t  by a person to  cover  h is  

l i a b i l i t i e s  t o  t h i r d  p a r t i e s ,  and though th e  normal  

o p e r a t io n  o f  a l i a b i l i t y  p o l i c y  is  t o  b e n e f i t  th e  t h i r d  

p a r t y  to  whom l i a b i l i t y  i s  e s t a b l i s h e d ,  in  th e  e v e n t  t h a t  

th e  l i a b i l i t y  oc c urs ,  the  t h i r d  p a r t y  as a s t r a n g e r  t o  the  

c o n t r a c t  between the  in su re d  and i n s u r e r  cannot sue on i t  

t o  e n fo rc e  i t  a g a in s t  th e  i n s u r e r .  R e c o g n i t io n  o f  the  

p o t e n t i a l  f o r  h a rd s h ip  on the  t h i r d  p a r t y  c r e a te d  by a 

s t r i c t  a p p l i c a t i o n  o f  the  d o c t r i n e  o f  p r i v i t y  in  in su ra n c e  

has led  to  s t a t u t o r y  and j u d i c i a l  r e l a x a t i o n s  o f  the  

p r i n c i p l e  in c e r t a i n  cases .

The f i r s t  r e l a x a t i o n  is  c o n ta in e d  in  th e  Motor  

V e h ic l e s  ( T h i r d  P a r ty  In s u ra n c e )  Act  o f  1950 which  

p r e s c r ib e s  th e  compulsory in su rance  o f  l i a b i l i t i e s  t o  t h i r d  

p a r t i e s  f o r  death  o r  b o d i l y  i n j u r y  a r i s i n g  o u t  o f  th e  use 

o f  a motor v e h i c l e .  S e c t io n  1 1 ( 1 )  o f  th e  Act  p r o v id e s  in

46 New I n d i a  I n s .  Co. v .  Oduban.io [ 1 9 7 1 ]  1 N . C . L . R .  3 63 .
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r e l a t i o n  t o  th e  in su ra n c e  o b ta in e d  p u rs u a n t  t o  th e  Act  

t h a t :

( a )  in  th e  e v e n t  o f  th e  in su re d  becoming bankrup t  
or  making a c om pos i t ion  o r  a rrangem ent  w i t h  h is  
c re d i  t o r s ;
(b )  in  th e  e v e n t  o f  th e  in su re d  be ing a company 
[b e in g  wound up or  s u b j e c t  t o  r e c e i v e r s h i p ]
i f  e i t h e r  b e fo r e  o r  a f t e r  e i t h e r  e v e n t  any such 
l i a b i l i t y  i s  in c u r r e d  by th e  in s u re d  h is  r i g h t s  
a g a in s t  th e  i n s u r e r  under th e  p o l i c y  in  re s p e c t  
o f  t h a t  l i a b i l i t y  s h a l l ,  n o tw i t h s t a n d i n g  a n y th in g  
in  any w r i t t e n  law c o n ta in e d ,  be t r a n s f e r r e d  to  
and v e s t  in  th e  t h i r d  p a r t y  t o  whom th e  l i a b i l i t y  
was i n c u r r e d .

S e c t io n  1 1 (2 )  t r a n s f e r s  th e  i n s u r e d ’ s r i g h t s  t o  th e  

t h i r d  p a r t y  in  th e  e v e n t  o f  th e  in su re d  dy ing  bankrupt  

w h i l e  owing a debt  in  re s p e c t  o f  a l i a b i l i t y  t o  a t h i r d  

p a r t y  a g a in s t  which he was in s u re d .  By s e c t i o n  1 1 ( 3 ) ,  any 

c o n d i t i o n  in  a p o l i c y  p u r p o r t i n g  t o  a vo id  d i r e c t l y  or  

i n d i r e c t l y  th e  p r o v is i o n s  o f  th e  s e c t i o n  i s  rendered  o f  no 

e f f e c t .  An in su re d  who becomes i n s o l v e n t  is  o b l ig e d  under  

s e c t i o n  1 2 ( 2 )  t o  in fo rm  th e  t h i r d  p a r t y  t o  whom he is  

l i a b l e  o f  any r e l e v a n t  in s u ra n c e ,  and any c o n d i t i o n  in  the  

p o l i c y  p u r p o r t i n g  to  avo id  th e  c o n t r a c t  upon th e  g i v i n g  of  

such in f o r m a t io n  is  rendered  i n e f f e c t i v e .  By s e c t i o n  13,  

no agreement made between th e  i n s u r e r  and th e  in su re d  a f t e r  

a l i a b i l i t y  has been in c u r r e d  to  a t h i r d  p a r t y  and a f t e r  

th e  commencement o f  b ra n k ru p tc y  or  l i q u i d a t i o n  s h a l l  be 

e f f e c t i v e  t o  d e f e a t  o r  a f f e c t  th e  r i g h t s  t r a n s f e r r e d  and 

v e s te d  in  th e  t h i r d  p a r t y .  However, th e  p r o v is i o n s  a re  

ex c lude d  where a company is  wound up v o l u n t a r i l y  f o r  th e  

purposes o f  r e c o n s t r u c t i o n  o r  o f  amalgamation w i t h  a n o th e r  

company.

The s e c t i o n s  o f  th e  1950 A c t ,  r e f e r r e d  t o  above, which
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r e l a t e  t o  c o m p u ls o r i ly  in su re d  t h i r d  p a r t y  motor  

l i a b i l i t i e s  o n l y ,  a r e  extended by t h e  T h i r d  P a r t i e s  ( R i g h t s  

A g a in s t  I n s u r e r s )  A ct  o f  1956 t o  p o l i c i e s  c o v e r in g  t h e  

in su re d  f o r  any form o f  l i a b i l i t i e s  t o  t h i r d  p a r t i e s .  The 

l a t t e r  A c t ,  which i s  based on th e  T h i r d  P a r t i e s  ( R i g h t s  

A g a in s t  I n s u r e r s )  Act  1930 ( U . K . ) ,  e x c lu d e s  from i t s

purv iew  under s e c t i o n  2 ( 6 ) ( c )  c o n t r a c t s  o f  in s u ra n c e  t o  

which th e  Motor V e h ic l e s  Act  o f  1950 a p p l i e s .

The essence o f  th e  1950 and 1956 enactments  i s  t o  

p la c e  a t h i r d  p a r t y  in  the  shoes o f  t h e  in s u re d  upon t h e  

l a t t e r * s  in s o lv e n c y  so t h a t  th e  fo rm e r  can c la im  d i r e c t l y  

a g a i n s t  th e  i n s u r e r  under t h e  p o l i c y  t o  s a t i s f y  t h e  

l i a b i l i t y  in c u r r e d  by th e  i n s u r e d . 47 However, t h e r e  i s  no 

r e p o r te d  case in  N i g e r i a  where th e  in s o lv e n c y  p r o v i s i o n s  o f  

e i t h e r  Act  have been in v o k e d .48

What has g e n e ra te d  a s u b s t a n t i a l  amount o f  l i t i g a t i o n  

between t h i r d  p a r t i e s  and i n s u r e r s  in  N i g e r i a ,  a r e  t h e  

p r o v is i o n s  o f  s e c t i o n  10 o f  th e  Motor V e h i c l e s  A ct  o f  1950  

o b l i g i n g  th e  i n s u r e r  t o  s a t i s f y  a judgment o b ta in e d  by t h e  

t h i r d  p a r t y  a g a i n s t  th e  in su re d  in  r e s p e c t  o f  l i a b i l i t y  f o r  

death  o r  b o d i l y  i n j u r y  a r i s i n g  from t h e  use o f  a motor

47 Thus, th e  t h i r d  p a r t y  ge ts  no h i g h e r  r i g h t s  than  th o s e  
a v a i l a b l e  t o  t h e  in su re d  under th e  p o l i c y ;  see Bel 1 v .  
L o th ia n s u r e  L td .  ( I n  L i q u i d a t i o n ) . The T im e s . 2 F e b ru a ry  
1990; Firma C. Trade  SA v .  N ew cast le  p r o t e c t i o n  and 
In d e m n i ty  A s s o c i a t i o n . Socony Mobi l  O i l  I n c . v .  West o f  
England Shipowners Mutual I n s .  A s s o c i a t i o n  (London) L t d . , 
The T im e s . 19 June 1990.

48 Recent E n g l is h  House o f  Lords d e c is io n s  have,  however,  
exposed l i m i t a t i o n s  as t o  th e  p r a c t i c a l  e f f e c t i v e n e s s  o f  t h e  
1930 A ct  as f a r  as t h i r d  p a r t i e s  a re  concerned .  See B r a d le y  
v .  Eagle  S t a r  In s u ra n c e  Co. [1 9 8 9 ]  2 W .L .R .  568 ,  and t h e  
Fi rma and Socony Cases, above.
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v e h i c l e  and r e q u i r e d  t o  be in s u re d .  S e c t io n  43 o f  th e  

In s u ra n c e  Act  o f  1976 imposes th e  same o b l i g a t i o n  on 

i n s u r e r s  c o v e r in g  a l l  forms o f  l i a b i l i t i e s  (see  C hapter  7 

p a ra .  7 . 3 . 1 ,  s u p r a ) .

Both enactments  a re  s i l e n t  on th e  c i rc u m sta n c e s  in  

which the  t h i r d  p a r t y  i s  p e r m i t t e d  t o  move a g a i n s t  the  

i n s u r e r ,  and t h i s  has had t o  be c l a r i f i e d  by th e  c o u r t s .  

For th e  avo idance  o f  r e p e t i t i o n ,  th e  problem a r i s i n g  in  the  

cases is  s i m i l a r .  The t h i r d  p a r t y  in  th e  same a c t i o n  

a g a in s t  th e  in su re d  f o r  damages f o r  th e  l a t t e r ’ s 

n e g l ig e n c e ,  u s u a l l y  caus ing  death o r  b o d i l y  i n j u r y ,  j o i n s  

th e  i n s u r e r ,  and th e  q u e s t io n  a r i s e s  as t o  th e  p r o p r i e t y  o f  

h i s  a c t i o n .  In  s u p p o r t ,  th e  t h i r d  p a r t y  r e l i e s  on s e c t i o n  

1 0 (1 )  o f  th e  1950 Act as g i v i n g  him th e  r i g h t  t o  j o i n  th e  

i n s u r e r  in  a case i n v o l v i n g  motor a c c i d e n t  s in c e  th e  l a t t e r  

i s  r e q u i r e d  by th e  p r o v is i o n  to  s a t i s f y  h i s  judgment  

a g a i n s t  th e  in s u re d .  On th e  o th e r  hand, th e  i n s u r e r  seeks  

t o  be s t r u c k  ou t  o f  th e  s u i t  con tend ing  t h a t  th e  t h i r d  

p a r t y  has no re as o n ab le  cause o f  a c t i o n  a g a i n s t  i t  and,  

more p a r t i c u l a r 1y , t h a t  t h e r e  is  no p r i v i t y  o f  c o n t r a c t  

between i t  and th e  t h i r d  p a r t y .  The argument i s  m a in ta in e d  

even though i n s u r e r s  in  p r a c t i c e  f r e q u e n t l y  conduct th e  

defence  o f  in s u re d s  a g a i n s t  c la im s  by t h i r d  p a r t i e s .  Where 

th e  i n s u r e r ’ s arguments succeed, th e  d i f f i c u l t y  c r e a te d  is  

t h a t  th e  t h i r d  p a r t y  is  compel led to  i n i t i a t e  two s u i t s ;  

one a g a in s t  th e  in su re d  t o  e s t a b l i s h  h is  l i a b i l i t y  and th e  

second a g a i n s t  th e  i n s u r e r  where th e  l a t t e r  den ies  

l i a b i l i t y  t o  th e  in su re d  or  f a i l s  t o  pay th e  judgment sum
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as f r e q u e n t l y  happens in  p r a c t i c e .

In  most cases ,  a r e s o l u t i o n  o f  th e  d i s p u t e  r e v o lv e s

around th e  a p p l i c a t i o n  o f  the  common law d o c t r i n e  o f

p r i v i t y  o f  c o n t r a c t ,  and s t a t u t o r y  p r o v is i o n s  and r u l e s  o f

c o u r t  r e g u l a t i n g  th e  j o i n d e r  o f  p a r t i e s  t o  an a c t i o n .

In  Sun In s u ra n c e  O f f i c e  L td .  v .  Q jem uyiwa, th e  in s u r e r

a p p l ie d  f o r  le a v e  t o  appeal a g a in s t  a High C our t  d e c is io n

g ive n  a g a i n s t  i t s  in s u re d  f o r  damages f o r  th e  death  o f  a

t h i r d  p a r t y .  The i n s u r e r  was not  a p a r t y  to  the  a c t i o n  in

th e  lower c o u r t  but  based i t s  a p p l i c a t i o n  on s e c t i o n  1 1 7 (6 )

o f  th e  then  1963 C o n s t i t u t i o n  which p e r m i t t e d  a r i g h t  o f

appeal t o  be e x e r c is e d  by " . . . a n y  o t h e r  person hav ing  an

i n t e r e s t  in  th e  m a t te r "  w i t h  le a v e  o f  c o u r t .  In  g r a n t in g

th e  a p p l i c a t i o n  on th e  ground t h a t  th e  i n s u r e r  was an

i n t e r e s t e d  p a r t y ,  B a i ram ian  J . S . C . ,  d e l i v e r i n g  th e  judgment

o f  th e  Supreme C o u r t ,  observed o b i t e r :

The rem ain ing  r e f l e c t i o n  is  t h a t  as in  N i g e r i a  
c i v i l  cases a re  t r i e d  by a judge  a lo n e ,  t h e r e  is  
no need t o  conduct  these  f a t a l  a c c i d e n t  cases in  
a w or ld  o f  make- b e l i e v e .  At p r e s e n t  i t  i s  usual  
to  name th e  owner o f  th e  v e h i c l e  and h i s  d r i v e r  
as th e  d e fe n d a n ts  t o  a s u i t  c la im in g  damages, and 
to  le a v e  th e  i n s u r e r s ,  who c o n t r o l  th e  d e fe n c e ,  
f o r m a l l y  ou t  o f  th e  s u i t ;  we would ask th e  
s o l i c i t o r s  o f  th e  p a r t i e s  to  c o n s id e r  w hether  in  
these  t h i r d  p a r t y  in su ra n c e  cases i t  would no t  be 
b e t t e r  t o  have th e  in s u r e r s  a ls o  j o i n e d . 49

As th e  cases examined h e r e i n a f t e r  would sugg est ,  th e

remark appears  to  have been taken  by t h i r d  p a r t i e s  as a

mandate t o  j o i n  in s u r e r s  in  a l l  a c t i o n s  f o r  damages f o r

n e g l ig e n c e  a g a i n s t  th e  in s u re d .  T h is  was th e  p o s i t i o n  in

49 [ 1 9 6 5 ]  1 A l l  N . L . R .  1 a t  p . 5 .
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Anifowoshe v. Je ge de . 50 In  s t r i k i n g  o u t  th e  i n s u r e r  from  

th e  s u i t ,  Sowemimo J. he ld  t h a t  t h e r e  was no p r i v i t y  o f  

c o n t r a c t  between an i n s u r e r  o f  t h i r d  p a r t y  r i s k s  and a 

t h i r d  p a r t y  to  w a r r a n t  th e  l a t t e r  j o i n i n g  th e  i n s u r e r  in  an 

a c t i o n  to  e s t a b l i s h  th e  l i a b i l i t y  o f  th e  in s u r e d .  H is  

Lordsh ip  r e l i e d  on d i c t a  o f  Denning M.R. in  Post  O f f i c e  v .  

Norwich Union F i r e  In s u ra n c e  S o c ie ty  L t d . . 51 where i t  was 

he ld  t h a t  under s e c t i o n  1 o f  th e  T h i r d  P a r t i e s  ( R ig h ts

A g a in s t  I n s u r e r s )  Act  o f  1930 ( U . K . ) ,  a t h i r d  p a r t y ’ s r i g h t  

to  sue an in s u r e r  does no t  a r i s e  u n t i l  th e  l i a b i l i t y  o f  th e  

in su re d  wrongdoer i s  e s t a b l i s h e d  and th e  amount 

a s c e r t a i n e d . 52 A c c o r d in g ly ,  i t  was h e ld  in  Ani fow oshe .

above, t h a t  s e c t i o n  10 o f  th e  Motor V e h ic l e s  A ct  had th e

same e f f e c t .

B e l lo  J . ,  however, saw th e  m a t t e r  d i f f e r e n t l y  in  

Onoche v. Audu. 53 where he re fu s e d  t o  s t r i k e  ou t  th e  

i n s u r e r  j o i n e d  by th e  t h i r d  p a r t y  in  an a c t i o n  a g a i n s t  th e  

in s u re d .  R e ly in g  on Order  IV ,  r u l e  5 ( 1 )  o f  th e  Supreme

C ourt  ( C i v i l  P rocedure )  Rules o f  1948, a p p l i c a b l e  in  

N o r th e rn  N i g e r i a ,  which empowered th e  c o u r t  t o  j o i n  p a r t i e s  

in  an a c t io n  " . . . w h o  may be l i k e l y  to  be a f f e c t e d  by th e  

r e s u l t "  o f  the  a c t i o n ,  he he ld  t h a t  th e  c o u r t  had a

50 [1 968 ]  N .C .L . R .  482.

51 [1 9 67 ]  2 Q.B. 363 a t  374.

52 T h is  h o ld in g  was r e c e n t l y  a f f i r m e d  by th e  House o f  Lords in 
B ra d le y  v. Eagle  S t a r  In s u ra n c e  Co. [ 1 9 8 9 ]  2 W.L.R 568.  See 
Miche l  and Congdon, " T h i r d  P a r ty  R ig h ts  A g a in s t  In s u r e r s "  , 
[1 9 8 9 ]  4 L .M .C .L .Q .  495.

53 [1 9 68 ]  N .C .L . R .  111.
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d i s c r e t i o n  to  p e r m i t  th e  t h i r d  p a r t y  t o  j o i n  th e  i n s u r e r  in  

a s u i t  a g a in s t  th e  in s u re d  s in c e  s e c t i o n  1 0 ( 1 )  o f  t h e  1950 

Act imposed a s t a t u t o r y  l i a b i l i t y  on th e  i n s u r e r  t o  s a t i s f y  

the  judgment o b ta in e d  a g a in s t  th e  in s u r e d .  S econd ly ,  

r e l y i n g  on s e c t i o n  32 o f  th e  High C our t  Law 1963 which  

empowers th e  c o u r t  t o  g r a n t  a l l  such remedies w hatsoever  in  

an a c t i o n  b e fo r e  i t  so t h a t  " . . . a l l  m a t te r s  in  c o n t r o v e r s y  

between th e  p a r t i e s  may be c o m p le te ly  and f i n a l l y

d e te rm in e d ,  and a l l  m u l t i p l i c i t y  o f  l e g a l  p ro c e e d in g s  

concern ing  any o f  those  m a t te r s  a v o id e d " ,  i t  was h e ld  t h a t  

th e  in s u r e r  could  p r o p e r ly  be j o i n e d  in  th e  a c t i o n  so t h a t  

any q u e s t io n  o f  i t s  l i a b i l i t y  to  s a t i s f y  th e  judgment under  

s e c t i o n  1 0 (1 )  o f  th e  Motor V e h ic l e s  Act  "could  be t r i e d  in  

the  same proceed ings  as th e  a c t io n  in  which th e  l i a b i l i t y  

o f  th e  insu red  w i l l  be de term ined"  so as t o  p r e v e n t  

m u l t i p l e  s u i t s .  T h i r d l y ,  t h a t  th e  d ic tum  o f  B a i ram ia n

J . S . C . ,  quoted above, showed t h a t  i t  was d e s i r a b l e  in  

N i g e r i a  to  j o i n  i n s u r e r s  in  a c t io n s  a g a i n s t  in s u r e d s .  

F o u r t h l y ,  t h a t  s e c t i o n  10 o f  th e  1950 Act  does not  

s p e c i f i c a l l y ,  nor by i m p l i c a t i o n ,  bar th e  j o i n d e r  o f  an 

i n s u r e r  by th e  t h i r d  p a r t y  in  th e  a c t i o n  a g a i n s t  th e  

in s u re d .  On th e  argument t h a t  such a j o i n d e r  would be

in c o n v e n ie n t  f o r  i n s u r e r s ,  h is  Lord sh ip  observed:  " I t  is

common knowledge t h a t  in s u r e r s  have a lways been c o n t r o l l i n g  

such proceed ings  even though th e y  have no t  been made 

p a r t i e s  to  th e  s u i t s " . 54

The f i r s t  o p p o r t u n i t y  t o  t e s t  t h e  r a t i o  above, came in

54 I b i d . a t  p . 118.
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Dede v .  U n i te d  Arab A i r l i n e s , 55 where th e  i n s u r e r  a p p l i e d  

to  be s t r u c k  ou t  o f  an a c t i o n  i n i t i a t e d  by a t h i r d  p a r t y .  

Holden J . ,  in  g r a n t in g  th e  a p p l i c a t i o n ,  re fu s e d  to  f o l l o w  

Onoche, above, o r  th e  dictum o f  B a i ram ian  J . S . C .  in  

O.iemuyiwa (s u p r a )  p a r t l y  because th e  d ic tum  was o b i t e r  and 

was made b e fo re  th e  Post  O f f i c e  case (s u p r a )  was d e c id e d .  

The le a rn e d  judge  he ld  t h a t  an i n s u r e r  under th e  Motor  

V e h ic l e s  Act i s  a t o t a l  s t r a n g e r  t o  a t h i r d  p a r t y  e n t i t l e d  

to  c la im  a g a in s t  th e  in s u re d ,  and t o  h i s  r i g h t  o f  a c t i o n .  

Secondly ,  t h a t  th e  in s u r e r  is  under no l i a b i l i t y  t o  th e  

t h i r d  p a r t y  under s e c t i o n  1 0 (1 )  u n t i l  judgment has been 

o b ta in e d  a g a in s t  th e  in su re d  who has f a i l e d  t o  pay th e  

judgment sum. T h i r d l y ,  t h a t  an in su re d  under a p o l i c y  o f  

compulsory t h i r d  p a r t y  insurance  may ap p ly  t o  j o i n  th e  

i n s u r e r  in  an a c t i o n  a g a i n s t  him i f  he apprehends a d i s p u t e  

as to  th e  i n s u r e r ’ s l i a b i l i t y  t o  in d e m n ify  him under th e  

p o l i c y .  F i n a l l y ,  t h a t  an i n s u r e r  under such a p o l i c y  may 

a p p ly  to  be j o i n e d  in  an a c t io n  a g a in s t  th e  in s u r e d ,  i f  he 

in te n d s  to  d is p u te  h is  l i a b i l i t y  to  in d e m n ify  th e  i n s u r e d . 56

The next  im p o r ta n t  case i s  th e  d e c is io n  o f  th e  High  

C ourt  in  01 usanya v. Aki n to l  a . 57 I t  was he ld  in  th e  case  

t h a t  an in s u r e r  cannot be jo i n e d  by a t h i r d  p a r t y  in  an 

a c t i o n  f o r  damages f o r  i n j u r i e s  caused by th e  n e g l ig e n c e  o f  

th e  insu red  s in c e  th e  i n s u r e r  " i s  n o t ,  by any s t r e t c h  o f

55 [1 9 69 ]  N .C .L . R .  58.

56 These p r i n c i p l e s  were r e s t a t e d  in  A1agbe v .  Sunmonu 
[1 9 7 1 ]  1 N .C .L . R .  320.

57 [1 9 70 ]  N .C .L . R .  232.
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im a g in a t io n ,  a t o r t f e a s o r " . I t  was h e ld  f u r t h e r ,  t h a t  no

d is p u te  cou ld  a r i s e  between a t h i r d  p a r t y  and an i n s u r e r

r e q u i r e d  to  s a t i s f y  c o m p u ls o r i ly  in s u re d  l i a b i l i t i e s  under

s e c t i o n  1 0 (1 )  o f  th e  1950 Act  u n t i l  a f t e r  th e  d is p o s a l  o f

the  a c t i o n  by th e  t h i r d  p a r t y  a g a i n s t  th e  in s u re d .

Accord ing t o  A d e fa r a s in  J . :

. . . t h e r e  appears  t o  be a t h i n k i n g  amongst le g a l  
p r a c t i t i o n e r s  t h a t  the  Supreme C our t  d e c is io n  in  
ro.iemuyiwa ( s u p r a ) ]  was an a u t h o r i t y  f o r  j o i n i n g  
an in s u ra n c e  company in  e very  running-down case  
in  which th e  [ i n s u r e r ]  cou ld  be l i a b l e  f o r  
c o n t r i b u t i o n  o r  in d e m n i ty .  T h is  t h i n k i n g ,  t o  my 
mind, i s  a complete  m isu n d ers ta n d in g  o f  th e  
o b i t e r  d ic tum  o f  Bairam ian J . S . C .  . . . 58

The o p p o r t u n i t y  f o r  th e  Supreme C o u r t  t o  pronounce on

th e  law r e g a rd in g  a t h i r d  p a r t y ’ s r i g h t  t o  j o i n  th e  i n s u r e r

in  the  same s u i t  a g a in s t  th e  in su re d  to  e s t a b l i s h  the

l a t t e r ’ s l i a b i l i t y  a rose  in New I n d i a  Assurance Co. L td .  v.

Oduban.io. 59 I t  was h e ld  t h a t ,  a t  common law, t h e r e  being no

p r i v i t y  o f  c o n t r a c t  between the  t h i r d  p a r t y  and the

i n s u r e r ,  th e  fo rm er  had no r i g h t  to  sue th e  i n s u r e r .

However, th e  c la im  r e l a t e d  to  th e  i n s u r e d ’ s l i a b i l i t y  to  a

t h i r d  p a r t y  f o r  damage to  the  l a t t e r ’ s p r o p e r t y ,  and not

t h i r d  p a r t y  death  or  b o d i ly  i n j u r y  r e q u i r e d  t o  be

c o m p u ls o r i ly  in s u re d .  To t h a t  e x t e n t ,  th e  c o u r t  he ld  t h a t

s in c e  s e c t i o n  10 o f  th e  Motor V e h ic l e s  Act  was i r r e l e v a n t

to  the  c la im ,  i t  was unnecessary to  c o n s id e r  whether  t h a t

58 I b i d . , a t  p . 235.  The case and the  remarks were r e l i e d  on 
in  Shodi po v .  K ut i  [1 9 7 1 ]  1 N .C .L . R .  286 and Fasegha v.
Aki nwumi [1 9 7 1 ]  1 N .C .L . R .  329, to  s t r i k e  o u t  i n s u r e r s  who 

were he ld  to  have been wrongly  j o i n e d  by t h i r d  p a r t i e s .

59 [1 9 71 ]  1 N .C .L . R .  363; a p p l i e d  in  A.iufo v .  A.iarbor 1
L .R .N .  295. ( S . C . ) .
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p r o v is i o n  a l t e r e d  the  common law. I t  was, however, observed  

o b i t e r  t h a t  had th e  c la im  f a l l e n  under s e c t i o n  10, th e  

h o ld in g  o f  Denning M.R. in  the  Post O f f i c e  case ( s u p r a )  to  

the  e f f e c t  t h a t  th e  i n s u r e d ’ s l i a b i l i t y  must f i r s t  be 

e s t a b l i s h e d  and a s c e r t a in e d  b e fo r e  th e  t h i r d  p a r t y  could  

sue th e  i n s u r e r  a p p l i e d .

The Supreme C our t  warned in  Oduban.io. above, t h a t  too  

much meaning should not  be read i n t o  th e  e a r l i e r  d ic tum  in  

O.iemuyiwa (s u p r a )  because i t  was o b i t e r  and th e  case tu rn e d  

upon th e  i n t e r p r e t a t i o n  o f  a s t a t u t o r y  p r o v i s i o n .  

F u r th e rm o re ,  t h a t  th e  remarks in  th e  l a t t e r  case d id  not  

d i r e c t  any cause o f  a c t i o n  and, t h a t  in  so f a r  as th e  

o b s e r v a t io n s  were d i r e c t e d  a t  th e  i n s u r e d ’ s counsel so t h a t  

he could c o n s id e r  j o i n i n g  th e  i n s u r e r  in  th e  a c t i o n  a g a in s t  

th e  in su re d  so as to  a vo id  a m u l t i p l i c i t y  o f  s u i t s ,  the  

judges were in  agreement w i t h  i t .

The f i n d i n g  t h a t  s e c t i o n  10 was i n a p p l i c a b l e  in  

Oduban.io ( s u p r a )  meant th e  case was d i s t i n g u i s h a b l e  from  

cases i n v o l v i n g  death or  b o d i l y  i n j u r y  a r i s i n g  f rom motor  

v e h i c l e s  and to  which s e c t i o n  10 o f  th e  1950 Act  a p p l i e d .  

B e l lo  S . P . J .  p r e c i s e l y  d i s t i n g u i s h e d  th e  case f o r  t h i s  

reason 2 months l a t e r  in  Mohammed v. Ak i n t o y e . 60 The le a rn e d  

judge r e s t a t e d  h is  e a r l i e r  reason ing  in  Onoche (s u p r a )  on 

th e  d e s i r a b i l i t y  o f  j o i n i n g  th e  i n s u r e r  so t h a t  a l l  issues  

o f  l i a b i l i t y  o f  th e  i n s u r e r  could be t r i e d  in  t h e  a c t i o n  

commenced by th e  t h i r d  p a r t y .  He f u r t h e r  h e ld  t h a t  where  

the  t h i r d  p a r t y  f a i l e d  t o  j o i n  th e  i n s u r e r ,  th e  c o u r t

60 [ 1 9 7 1 ]  2 N . C . L . R .  319 .
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should  do so suo m otu. F i n a l l y ,  he went a s te p  f u r t h e r  by 

h o ld in g  t h a t  s e c t i o n  10 o f  the  Motor V e h ic l e s  Act  " c o n fe rs  

a r i g h t  o f  expectancy  on th e  [ t h i r d  p a r t y ]  and t h a t  he is  

e n t i t l e d  to  seek f o r  i t s  d e c l a r a t i o n  in  th e  same s u i t  from  

which th e  r i g h t  may m a t u r e " . 61

The p r o p o s i t i o n  t h a t  th e  t h i r d  p a r t y  was e n t i t l e d  to  

a d e c l a r a t i o n  o f  h is  r i g h t  o f  expectancy  in  th e  s u i t  

a g a i n s t  th e  in s u re d  b e fo r e  th e  l a t t e r ’ s l i a b i l i t y  i s  

e s t a b l i s h e d  was doubted by Wheeler  S . P . J .  in  Audu v.  

B a r a u . 62 The le a rn e d  ju dge  adopted th e  v iew fa v o u re d  by th e  

m a j o r i t y  o f  j u d i c i a l  o p in io n  t h a t  th e  t h i r d  p a r t y  a c q u i r e s  

no e n fo r c e a b le  r i g h t s  a g a in s t  th e  i n s u r e r  under s e c t i o n  

1 0 (1 )  o f  the  1950 Act  u n t i l  th e  i n s u r e d ’ s l i a b i l i t y  t o  him 

i s  de term ined and, b e fo r e  th e n ,  could  no t  sue th e  i n s u r e r  

to  s a t i s f y  a judgment which had not  y e t  been g iven  in  h is  

f a v o u r .  Fu r th e rm o re ,  i t  was he ld  t h a t  s in c e  t h e r e  was no 

issue  y e t  o f  substance between th e  t h i r d  p a r t y  and th e  

i n s u r e r  in  the  s u i t  a g a i n s t  th e  in s u re d ,  i t  was im p o s s ib le  

t o  say t h a t  th e  i n s u r e r  "may be l i k e l y  t o  be a f f e c t e d "  by 

th e  p roceed ings  between th e  t h i r d  p a r t y  and in s u re d  t o  

j u s t i f y  j o i n i n g  th e  i n s u r e r  under Order  IV ,  Rule  5 ( 1 )  o f  

th e  Supreme C our t  ( C i v i l  P rocedure )  Rules  1948. The ju d g e ,  

( a t  p . 4 6 9 ) ,  r e g r e t t e d  "having t o  reach a d i f f e r e n t  

c o n c lu s io n  from t h a t  reached by such a d i s t i n g u i s h e d  ju dge  

as B e l l o ,  S . P . J . , f o r  whose v i e w s . . . [ h e  had] th e  h i g h e s t  

r e g a r d ".

61 I b i d . a t  p . 326.

62 [1 9 73 ]  N .C .L . R .  463.
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However, in  Br i  z i  no v .  A la b i  . 63 B e l l o  Ag. C .J .  was

unprepared t o  d e p a r t  from h is  e a r l i e r  v iew on th e

d e s i r a b i l i t y  o f  j o i n i n g  th e  in s u r e r  in  th e  a c t i o n  a g a i n s t

the  in s u re d  t o  d e te rm in e  th e  l a t t e r ’ s l i a b i l i t y  t o  a t h i r d

p a r t y .  The le a r n e d  ju dge  a d m it te d  t h a t  th e  m a j o r i t y  o f

d e c is io n s  were a g a i n s t  such a j o i n d e r ,  and t h a t  th e  o n ly

d i s s e n t i n g  o p in io n  was h is  " l o n e l y  v o ic e "  in  Onoche and

Mohammed ( s u p r a ) ,  but  m a in ta in e d  h is  s tand  in  those  cases

"w ith  a l l  th e  r e s p e c t  and h u m i l i t y  t o  th e  le a r n e d  judges  o f

the  High C our ts  h o ld in g  th e  v iew t h a t  such j o i n d e r  i s  not

p e r m is s i b le  in  N i g e r i a " .  B e l l o  Ag. C.J r e s t a t e d  th e  p o l i c y

reasons behind h is  v iew as f o l l o w s :

I  need not  emphasise t h a t  the  n o n - j o i n d e r  o f  th e  
i n s u r e r s  c a l l s  f o r  th e  m u l t i p l i c i t y  o f  l e g a l  
p ro c e e d in g s .  The [ t h i r d  p a r t y ]  o b ta i n s  judgment  
a g a in s t  th e  in su re d  who appeals  t o  th e  Supreme 
C ourt  and f a i l s .  The i n s u r e r s  then  r e fu s e  t o  pay 
and th e  [ t h i r d  p a r t y ]  w i l l  be compelled  to  s t a r t  
f r e s h  proceed in gs  a g a i n s t  the  in s u r e r s  which may 
u l t i m a t e l y  end in  th e  Supreme C o u r t .  In  a d d i t i o n  
t o  th e  m u l t i p l i c i t y  o f  p ro c e e d in g s ,  t h i s  p r a c t i c e  
a m p l i f i e s  " j u s t i c e  d e la y e d " .  The [ t h i r d  p a r t y ]  
may not  en jo y  th e  reward o f  h is  s u f f e r i n g s  f o r  
y e a r s . . .

F u r th e rm o re ,  as a m a t te r  o f  common sense i t  may 
appear r i d i c u l o u s  to  deny the  [ t h i r d  p a r t y ]  
j o i n i n g  th e  in s u r e r s  as a p a r t y . . . w h e n  
su b s e q u e n t ly  th e y  may be p e r m i t t e d  le a v e  to  
appeal a g a in s t  th e  v e ry  judgment in  th e  case to  
which th e y  a re  s a id  they  could not  be j o i n e d  as 
a p a r t y .  To my mind, whatever  i n t e r e s t  the y  may 
p r o t e c t  a t  t h e i r  appeal they  may as w e l l  p r o t e c t  
i t  a t  th e  h e a r in g  o f  th e  s u i t  in  th e  lower  
c o u r t . 64

In  th e  meantime, some c o u r ts  had s i m i l i l a r l y  g r a d u a l l y

63 [1 9 75 ]  N . N .L . R .  199.

64 I b i d . a t  p p . 2 0 2 -2 0 3 .  See a ls o  h is  v iews in  Iwooh v .  
Akanbi [1 9 7 5 ]  N . N .L . R .  125,  though i t  was th e  in s u re d  
a p p ly in g  in  th e  case t o  j o i n  th e  i n s u r e r  in  th e  a c t i o n .
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re la x e d  th e  d o c t r i n e  o f  p r i v i t y  o f  c o n t r a c t s .  In  Sule  v .  

Norwich U n io n . 65 i t  was h e ld ,  based on th e  i n t e r p r e t a t i o n  

of  s e c t io n s  6(1 ) ( b ) ,  6 ( 3 )  and 10 o f  th e  1950 Motor V e h ic l e s  

A ct ,  t h a t  a d r i v e r  p e r m i t t e d  by th e  in s u re d  to  d r i v e  h is  

motor v e h i c l e ,  though no t  a p a r t y  t o  th e  p o l i c y  issued ,  

d e r iv e s  from th e  p o l i c y  and th e  above s t a t u t o r y  p r o v is i o n s  

o f  th e  1950 A c t ,  a r i g h t  to  c la im  d i r e c t l y  a g a i n s t  th e  

in s u r e r  an in d e m n ity  in  r e s p e c t  o f  h is  l i a b i l i t y  f o r  

personal  i n j u r i e s  to  a t h i r d  p a r t y  which th e  p o l i c y  

p u rp o r ts  to  cover  in  r e s p e c t  o f  a p e r m i t t e d  d r i v e r .

In  Bentworth Finance L td .  v .  Royal Exchange 

A ssu rance . 66 th e  p l a i n t i f f ,  as owner, e n te r e d  i n t o  a h i r e  

purchase agreement w i t h  the  h i r e r  under which t h e  l a t t e r  

agreed to  in s u re  th e  h i r e d  v e h i c l e  and t h a t  any moneys 

payab le  under th e  in su ra nc e  should be p a id  t o  th e  owner who 

was a u t h o r is e d  to  g iv e  a v a l i d  d is c h a rg e  to  t h e  i n s u r e r .  In  

compliance w i th  th e  agreement,  th e  h i r e r  in s u re d  th e  

v e h i c l e  under a p o l i c y  c o n t a in in g  an indorsem ent  to  th e  

e f f e c t  t h a t  ( a )  the  owner owned th e  v e h i c l e  which was 

s u b j e c t  to  h i r e  purchase ,  and (b )  any moneys p a y a b le  under  

the  p o l i c y  would be pa id  to  th e  owner. The owner pa id  the  

in su rance  premiums and d e b i te d  th e s e  t o  th e  h i r e r ,  and a 

d u p l i c a t e  copy o f  th e  p o l i c y  was issued by th e  in s u r e r  to

65 [1 9 71 ]  1 N .C .L . R .  271,  a p p ly in g  W i l l i  ams v . B a l t i c  In s .
Associ a t i  on [1 9 2 4 ]  2 K.B. 282.

66 [1 9 7 1 ]  N .C .L . R .  157. C f . Br i  scoe ( R . T . )  v .  Uni v e r s a l
In s .  Co. L td .  [1 9 6 6 ]  2 A .L .R .  Comm. 263.
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the  owner. In  th e  ensuing a c t i o n ,  th e  i n s u r e r  contended  

t h a t  as t h e r e  was no p r i v i t y  o f  c o n t r a c t  w i t h  th e  owner,  

th e  l a t t e r  could  not  sue on th e  p o l i c y .  I t  was h e ld  t h a t  i t

was th e  h i r e r ’ s i n t e n t i o n  t o  in s u re  h i s  i n t e r e s t  as w e l l  as

the  ow ner ’ s. As such, th e  owner was h e ld  t o  have a

c o n c u r re n t  i n t e r e s t  in  th e  p o l i c y  which i t  cou ld  e n fo r c e  

d i r e c t l y  in  i t s  name a g a i n s t  th e  i n s u r e r .  I t  was f u r t h e r  

h e ld  t h a t  by is s u in g  a d u p l i c a t e  o f  th e  p o l i c y  c o n t a in in g  

th e  h i r e  purchase indorsement  to  th e  owner, th e  i n s u r e r  was 

estopped from denying th e  owner ’ s r i g h t  t o  e n fo r c e  th e  

p o l i c y  in  i t s  name.

In  Akene v. B r i t i s h  American In s u ra n c e  C o . . 67 a 

deceased took o u t  a p o l i c y  o f  l i f e  in s u ra n c e  d u r in g  h is  

l i f e t i m e .  H is  son was named in  th e  p o l i c y  as the  

b e n e f i c i a r y  to  whom th e  sums due should be p a id  in  th e

e v e n t  o f  th e  i n s u r e d ’ s dea th  b e fo re  th e  d a te  o f  m a t u r i t y .  

On th e  i n s u r e d ’ s d e a th ,  th e  son sued th e  i n s u r e r  f o r  th e  

t o t a l  sum due under th e  p o l i c y  hav ing  r e j e c t e d  th e  

i n s u r e r ’ s o f f e r  o f  a much lower sum. I t  was contended t h a t  

as t h e r e  was no p r i v i t y  o f  c o n t r a c t  between th e  i n s u r e r  and 

th e  son, the  l a t t e r  could  not  sue t o  e n f o r c e  th e  p o l i c y .  

Ogbobine J . ,  r e j e c t i n g  the  c o n t e n t i o n ,  h e ld  t h a t  the  

c o n t r a c t  c r e a te d  a t r u s t  in  f a v o u r  o f  th e  son as 

b e n e f i c i a r y  and th e  son c o u ld ,  in  e q u i t y ,  e n fo r c e  th e  t r u s t  

d i r e c t l y  a g a in s t  th e  i n s u r e r  t o  re co ve r  th e  sums due on th e  

p o l i c y .  I t  was f u r t h e r  h e ld  t h a t  th e  case was a prop er

67 U n re p o r te d ,  S u i t  No. U C H /37 /71 ,  c o n ta in e d  in  Sagay, A 
Casebook on th e  N i g e r i a n  Law o f  C o n t r a c t . ( 1 9 8 3 )  p . 417.
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e x c e p t io n  t o  th e  common law d o c t r i n e  o f  p r i v i t y  o f  

c o n t r a c t .

Most r e c e n t l y ,  however, th e  C o u r t  o f  Appeal in  Uni te d

Bank f o r  A f r i c a  L td .  v .  A choru , 68 r e s t a t e d  th e

preponderance o f  j u d i c i a l  o p in io n  t o  th e  e f f e c t  t h a t  in

cases i n v o l v i n g  motor v e h i c l e  a c c i d e n t s ,  a t h i r d  p a r t y  in

an a c t i o n  a g a i n s t  th e  in su re d  f o r  damages f o r  n e g l ig e n c e

caus ing  persona l  i n j u r i e s  has no c la im  a g a i n s t  th e  i n s u r e r ,

and cannot j o i n  th e  l a t t e r  as a c o - d e fe n d a n t  in  th e  s u i t .

I t  was w i t h  a v iew t o  c l a r i f y i n g  th e  u n c e r t a i n  s t a t e

o f  the  law and, perhaps,  t o  g iv e  e f f e c t  t o  B e l l o  Ag. C . J . ’ s

p o l i c y  reasons t h a t  s e c t i o n  11 o f  th e  In s u ra n c e  ( S p e c ia l

P r o v i s i o n s )  Decree o f  1988 was e n a c te d .  The s e c t i o n

p r o v id e s  t h a t :

Where a t h i r d  p a r t y  is  e n t i t l e d  to  c la im  a g a in s t  
an in s u re d  in  r e s p e c t  o f  a r i s k  in s u re d  a g a i n s t ,  
he s h a l l  have a r i g h t  to  j o i n  th e  i n s u r e r  o f  t h a t  
r i s k  in  an a c t i o n  a g a i n s t  th e  in s u re d  in  re s p e c t  
o f  th e  c la im :  p ro v id ed  t h a t  b e fo r e  b r in g in g  an
a p p l i c a t i o n  to  j o i n  th e  i n s u r e r ,  th e  t h i r d  p a r t y  
s h a l l  have g iven  to  th e  i n s u r e r  a t  l e a s t  t h i r t y  
days n o t i c e  o f  th e  pending a c t i o n  and o f  h is
i n t e n t i o n  to  b r in g  th e  a p p l i c a t i o n .

A few im p o r ta n t  p o in t s  a r i s e  from th e  above p r o v i s i o n .

In  th e  f i r s t  p l a c e ,  though th e  t h i r d  p a r t y  i s  r e q u i r e d

t o  b r in g  an a p p l i c a t i o n  to  j o i n  th e  i n s u r e r ,  i t  would

appear th e  c o u r t  has no d i s c r e t i o n  e i t h e r  to  g r a n t  or

r e fu s e  the  a p p l i c a t i o n  s in c e  th e  s e c t i o n  g iv e s  th e  t h i r d

p a r t y  "a r i g h t  to  j o i n  th e  i n s u r e r " .  As a m a t t e r  o f

p roc e d u re ,  however, i t  appears  th e  t h i r d  p a r t y  cannot

s im p ly  in c lu d e  th e  i n s u r e r  in  th e  w r i t  a g a i n s t  th e  in s u r e d .

68 [ 1 9 8 7 ]  1 N . W . L . R .  172 a t  181.
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He would need t o  b r in g  an a p p l i c a t i o n  t o  j o i n  th e  i n s u r e r  

e i t h e r  b e fo re  o r  a f t e r  th e  w r i t  has been issued a g a i n s t  the  

in su re d  o n ly .

Secondly ,  th e  s e c t i o n  does no t  a f f e c t  th e  r i g h t s  or  

defences a v a i l a b l e  t o  th e  in s u r e r  a g a i n s t  t h e  in su re d  as 

p e r m i t t e d  by th e  p r o v is i o n s  o f  th e  1988 Decree g e n e r a l l y .  

The above p r o v i s i o n  a l lo w s  f o r  a s i t u a t i o n  where those  

r i g h t s  a re  de te rm ine d  in  th e  same a c t i o n  where the  

i n s u r e d ’ s l i a b i l i t y  t o  th e  t h i r d  p a r t y  is  d e te rm in e d .  In  

p r a c t i c e  though, a j o i n d e r  by the  t h i r d  p a r t y  is  l i k e l y  to  

a f f e c t  a number o f  de fences  open to  th e  i n s u r e r  a g a i n s t  the  

in s u re d .  For example, i t  may no lo n g e r  be open t o  an 

i n s u r e r  to  r e l y  on th e  i n s u r e d ’ s breach o f  c o n d i t i o n  to  

r e f e r  a l l  d is p u te s  to  a r b i t r a t i o n  s in c e  th e  in su re d  may be 

w i l l i n g  to  do t h i s  though the  i n s u r e r  has been brought  to  

c o u r t  by a t h i r d  p a r t y .  F u r th e rm o re ,  th e  n o t i c e  o f  

proceed ings  r e q u i r e d  to  be g iven  by th e  t h i r d  p a r t y  under  

s e c t i o n  11 may a lways s a t i s f y  th e  c o n d i t i o n  r e q u i r i n g  

n o t i f i c a t i o n  o f  loss  o r  p roceed ings  c o n ta in e d  in  most 

l i a b i l i t y  p o l i c i e s  un le ss  compliance  w i t h  t h a t  c o n d i t io n  

i s  made persona l  to  th e  in su re d  o r  is  r e q u i r e d  

' i m m e d i a t e l y ’ or  'a s  soon as p o s s i b l e ’ .

F i n a l l y ,  s e c t i o n  11, to  a s i g n i f i c a n t  e x t e n t ,  may 

re n d e r  redundant s e c t i o n s  10 o f  th e  Motor V e h ic l e s  Act o f  

1950 and 43 o f  the  In s u ra n c e  Act  o f  1976. The l a t t e r  

p r o v is i o n s  g iv e  t h i r d  p a r t i e s  a d i r e c t  r i g h t  o f  a c t i o n  

a g a i n s t  the  i n s u r e r  to  s a t i s f y  judgments o b ta in e d  a g a in s t  

in s u re d s .  Under s e c t i o n  11, i t  would appear  t h a t  th e  t h i r d
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p a r t y  no lo n g e r  has t o  w a i t  u n t i l  judgment a g a i n s t  th e  

in su re d  i s  g iven  in  h is  f a v o u r  b e fo r e  he can sue th e  

i n s u r e r .

One p o s i t i v e  f e a t u r e  o f  th e  new p r o v i s i o n  i s  t h a t  i t  

may encourage in s u r e r s  to  s e t t l e  t h i r d  p a r t y  c la im s  

prom pt ly  and ou t  o f  c o u r t  once a n o t i c e  o-f i n t e n t i o n  to  

j o i n  is  g iv e n  by th e  t h i r d  p a r t y .  T h is  i s  because an 

i n s u r e r  a l l o w i n g  i t s e l f  t o  be named too  o f t e n  as a p a r t y  to  

l i t i g a t i o n  would b r in g  bad p u b l i c i t y  upon t h e  i n s u r e r  

i n v o l v e d .

8 . 6  C onc lus ion

I t  has been observed t h a t ,  t o  a s i g n i f i c a n t  e x t e n t ,  

th e  In s u ra n c e  Act  o f  1976 has "been s u c c e s s fu l  in  l a y in g  

th e  fo u n d a t io n  f o r  the  h e a l t h y  growth and development"  o f  

th e  in su ra nc e  in d u s t r y  in  N i g e r i a . 69 W hi le  t h e r e  i s  l i t t l e  

reason to  doubt th e  s ta te m e n t ,  th e  problem l i e s  in  

e n f o r c in g  th e  p r o v is i o n s  o f  th e  A c t .  I t  i s  acknowledged  

t h a t  th e  D i r e c t o r ’ s o f f i c e  as p r e s e n t l y  c o n s t i t u t e d  is  

in c a p a b le  o f  e n s u r in g  th e  e f f e c t i v e  s u p e r v is io n  o f  

r e i n s u r e r s ,  i n s u r e r s ,  b r o k e r s ,  loss  a d j u s t e r s ,  and agents  

employed by i n s u r e r s .  There  i s ,  t h e r e f o r e ,  th e  need e i t h e r  

t o  reduce th e  r e s p o n s i b i l i t i e s  o f  th e  D i r e c t o r ’ s o f f i c e ,  or  

deve lop  i t  t o  a l e v e l  comensurate w i t h  those  

responsi  b i 1 i t i  e s .

There  i s  a ls o  a need f o r  a p u b l i c  c o m p la in ts  depar tm en t  

which is  p r e s e n t l y  l a c k in g  in  th e  D i r e c t o r ’ s o f f i c e  and f o r

69 A k h i l e ,  [ 1 9 8 7 ]  U N  J o u r n a l  a t  p . 4 5 .
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th e  r e g u l a r  p u b l i c a t i o n  o f  a r e p o r t  c o n t a i n i n g  th e  

r e g u l a t o r y  a c t i v i t i e s  o f  th e  D i r e c t o r .

L a s t l y ,  th e  o n ly  d e s i r a b l e  f e a t u r e  la c k in g  in  th e  

c o u n t ry  is  an a l t e r n a t i v e  mode o f  a d j u d i c a t i n g  smal l  c la im s  

which i s  le s s  f o r m a l ,  le s s  e x p e n s iv e ,  and le s s  t im e  

consuming than  th e  c o u r ts  and a r b i t r a t i o n ;  such as the  

In s u ra n c e  Ombudsman Scheme in  the  U n i te d  Kingdom.
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CHAPTER 9

CONCLUSION

T h is  C hapter  concludes th e  t h e s i s  by r e s t a t i n g  some o f  

th e  s p e c i f i c  s u g g e s t io n s ,  recommendations and c o n c lu s io n s  

made in  th e  e a r l i e r  c h a p t e r s .

I t  i s  shown in  C hapter  2 t h a t  th e  p r a c t i c e  whereby  

in su ra n c e  p o l i c i e s  a re  not  d e l i v e r e d  t o  persons in su re d  is  

u n d e s i r a b le  and has led  t o  harmful r e s u l t s .  The problem is  

compounded by th e  m u l t i p l i c i t y  o f  documents in  which  

c o n t r a c t u a l  o b l i g a t i o n s  may be c o n ta in e d  such as th e  

proposal  fo rm ,  cover  n o te ,  c e r t i f i c a t e  o f  in s u ra n c e  and th e  

in su ra n c e  p o l i c y .  The suggested s o l u t i o n  is  e i t h e r  f o r  a 

copy o f  th e  p o l i c y  in  th e  c la s s  o f  in s u ra n c e  a p p l i e d  f o r  t o  

be d e l i v e r e d  a t  th e  t im e  th e  a p p l i c a t i o n  is  made, o r  soon 

a f t e r  th e  c o n t r a c t  i s  conc luded.  In  th e  fo rm e r  case ,  any 

change in  th e  terms o f  th e  s ta nda rd  p o l i c y  must be n o t i f i e d  

to  th e  in s u re d  soon a f t e r  th e  c o n t r a c t  i s  c onc lu ded .  The 

s u g g es t io n s  should  a p p ly  t o  cover  notes  coup led  w i th  the  

a d d i t i o n a l  r e q u i re m e n t  t h a t  a l l  o b l i g a t i o n s  w i t h  which the  

in su re d  is  expected  t o  comply should  be c o n s o l id a t e d  in  one 

document o n l y ,  i . e .  th e  p o l i c y  o f  in s u ra n c e ,  and n o t i c e  o f  

any amendments t o  i t  should  s i m i l a r l y  be g iv e n .

Chapter  3 examines th e  r e g u l a t o r y  framework f o r  th e  

c o n t r o l  and s u p e r v is io n  o f  in su ra nc e  i n t e r m e d i a r i e s , and i t  

i s  shown t h a t  th e  In s u ra n c e  Act  o f  1976 c o n ta in s  

s i g n i f i c a n t  p r o v is i o n s  re g a rd in g  t h i s .  Perhaps ,  th e  most  

n o ta b le  shortcom ings  in  th e  1976 Act  a re  th e  la c k  o f
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minimum s ta n d a rd s  o f  e d u c a t io n a l  q u a l i f i c a t i o n  and t r a i n i n g  

f o r  agents  employed by i n s u r e r s ,  la c k  o f  p r o v is i o n s  

s e c u r in g  th e  independence and i m p a r t i a l i t y  o f  b r o k e r s ,  and 

la c k  o f  adequate  p r o v is i o n s  c o n t r o l l i n g  i n t e r m e d i a r i e s  in  

the  h o ld in g  o f  c l i e n t s  moneys. On a w id e r  n o te ,  i t  would 

appear t h a t  p l a c i n g  agents  and b ro k e rs  under th e  

s u p e r v is o r y  u m b r e l la  o f  the  D i r e c t o r  o f  In s u ra n c e  has so 

f a r  r e s u l t e d  in  an i n e f f e c t i v e  o v e r a l l  s u p e r v is io n  o f  

in su rance  i n t e r m e d i a r i e s . I t  i s  suggested t h a t  a l i m i t e d  

form o f  o c c u p a t io n a l  s e l f - r e g u l a t i o n  should  be g ra n te d  

b ro k e r s .  Under t h i s ,  th e  D i r e c t o r  would r e t a i n  th e  u l t i m a t e  

power t o  r e g i s t e r  and revoke the  r e g i s t r a t i o n  o f  b rok e rs  

a f t e r  a case has been made e i t h e r  way by th e  s e l f -  

r e g u l a t o r y  body. T h is  would le a v e  th e  D i r e c t o r  b e t t e r

p laced  to  c o n c e n t r a t e  on h is  o t h e r  s u p e r v is o r y  f u n c t i o n s .

The a p p l i c a t i o n  o f  th e  p r i n c i p l e s  o f  th e  common law on 

agency to  in su ra nc e  i n t e r m e d i a r i e s  and l e g i s l a t i v e  

i n t e r v e n t i o n  in  these  p r i n c i p l e s  a re  examined in  C hapter  4 .  

I t  i s  observed t h a t  th e  common law p r i n c i p l e s  could  be 

complex and do no t  a lways o p e ra te  t o  p r o t e c t  th e  i n t e r e s t s  

o f  th e  in s u re d  where those i n t e r e s t s  deserve  to  be

p r o t e c t e d .  The common law l a r g e l y  r e g u l a t e s  th e  r i g h t s  o f  

the  in su re d  and in s u r e r  p a r t l y  by arrangem ents  made between  

th e  i n s u r e r  and in t e r m e d ia r y  ( o f  which th e  in s u re d  is  

u n l i k e l y  t o  be aware)  and p a r t l y  by r e f e r e n c e  t o  th e

im press ion  conveyed t o  th e  in su re d  by th e  i n s u r e r ,  whereas  

most in s u re d  persons deal w i t h  i n t e r m e d i a r i e s  as

p e r s o n i f y i n g  th e  i n s u r e r .  S p e c i f i c a l l y ,  th e  a b s o lu t e  r u l e
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(as  i t  now appears  t o  be in  N i g e r i a )  t h a t  an agent  

c o m p le t in g  a proposal  form a c ts  as t h e  a ge nt  o f  th e  in su re d  

has o p era te d  a g a i n s t  in s u re d  persons in  a s i g n i f i c a n t  

number o f  cases .  S u r p r i s i n g l y , however, th e  In s u ra n c e  

( S p e c ia l  P r o v i s i o n s )  Decree 1988 expe c te d  t o  r e v e r s e  th e  

r u l e  has, in s t e a d ,  g iv e n  s t a t u t o r y  f o r c e  t o  i t .  

Fu rth e rm o re ,  th e  p r i n c i p l e  t h a t  a b r o k e r  a c ts  as agent  o f  

th e  in su re d  in  a l l  m a t t e r s  r e l a t i n g  t o  th e  p lacem ent  o f  

in s u ra n c e  is  o u t  o f  s te p  w i t h  modern in su ra n c e  p r a c t i c e .  I t  

i s  suggested t h a t  o v e r a l l  r e s p o n s i b i l i t y  f o r  th e  a c ts  o f  

agents  employed by i n s u r e r s ,  whether  in  c o m p le t in g  proposal  

fo rm s,  a d v is in g  and making r e p r e s e n t a t i o n s  on th e  scope o f  

p o l i c i e s ,  r e c e i v i n g  d i s c l o s u r e  o f  f a c t s ,  and in  c o l l e c t i n g  

premiums should  be p laced  on i n s u r e r s .  T h is ,  i t  i s  

b e l i e v e d ,  would enhance th e  c o n t r o l  e x e r t e d  by i n s u r e r s  and 

lessen  s u p e r v is io n  by th e  D i r e c t o r  o f  a g e n ts .  The unique  

r o l e  o f  the  b ro k e r  and h is  a b i l i t y  t o  a c t  f o r  both i n s u r e r  

and insured  depending on the  m a t te r  in v o lv e d  must be 

c l e a r l y  re c o g n is e d .

I t  i s  shown in  C hapter  5 t h a t  th e  s i n g l e  most 

im p o r ta n t  reason why persons in s u re d  have been denied  an 

in d e m n ity  upon loss  is  on account  o f  w a r r a n t i e s  and 

c o n d i t io n s  in  in su ra nc e  c o n t r a c t s .  The c e n t r a l  problem  

surrounds th e  e f f e c t  on non-com pliance  w i t h  c o n t r a c t u a l  

o b l i g a t i o n s  . As regard s  w a r r a n t i e s ,  i t  i s  c l e a r  t h a t  th e  

i n s u r e r  can r e p u d i a t e  th e  c o n t r a c t  upon breach i r r e s p e c t i v e  

o f  m a t e r i a l i t y ,  th e  r e le v a n c e  o f  breach t o  th e  lo ss  

s u s t a in e d ,  th e  i n s u r e d ’ s s i t u a t i o n  and h is  a b i l i t y  t o
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comply, and n o t w i t h s t a n d i n g  th e  f a c t  t h a t  th e  i n s u r e r  i s  

not p r e ju d ic e d  by th e  breach .  The same consequence would 

seem t o  f o l l o w  most o b l i g a t i o n s  expressed as c o n d i t io n s  by 

v i r t u e  o f  th e  ‘ c o n d i t i o n  p r e c e d e n t ’ c la u s e  c o n ta in e d  in  

most p o l i c i e s .  R e g r e t t a b l y ,  th e  In s u ra n c e  (S p e c ia l  

P r o v is io n s )  Decree 1988 passed t o  c o r r e c t  these  

shortcomings i s  p o o r ly  d r a f t e d  and i t s  e f f e c t  i s  y e t  

u n c e r t a i n .  The s im p le  s o l u t i o n  would be t o  p r e v e n t  in s u r e r s  

from r e l y i n g  on th e  breach o f  o b l i g a t i o n  however d e s c r ib e d  

where the  breach is  no t  c a u s a t i v e  o f  th e  lo ss  and where no 

p r e j u d i c e  is  s u f f e r e d  by th e  in s u r e r  or  where th e  r e s u l t i n g  

p r e j u d i c e  is  m in im a l .  F i n a l l y ,  i t  i s  necessary  f o r  the  

D i r e c t o r ’ s power t o  approve a l l  p o l i c y  terms c o n f e r r e d  by 

th e  1 976 Act to  be u t i l i s e d .  I t  i s  suggested as a minima  

t h a t  th e  D i r e c t o r  should  p r e s c r i b e  s ta n d a rd  p o l i c y  

p r o v is i o n s  f o r  th e  most p o p u la r  c la s s e s  o f  consumer 

in s u ra n c e .  The s ta n d a rd  p r o v is i o n s  cou ld  be drawn up in  

c o n s u l t a t i o n  w i t h  i n s u r e r s  and r e p r e s e n t a t i v e s  o f  consumer 

i n t e r e s t s .

The uberr im ae  f i d e i  p r i n c i p l e  fundamenta l  t o  a l l  

in su rance  is  c o n s id e re d  in  Chapter  6. The most s i g n i f i c a n t  

problem here r e l a t e s  t o  th e  i n s u r e d ’ s duty  o f  d i s c l o s u r e  

and the  t e s t  o f  m a t e r i a l i t y  in  f u l f i l l i n g  th e  duty  in  

l i g h t  o f  r e c e n t  E n g l is h  d e c is io n s .  The s o l u t i o n  adopted by 

th e  In su ra nc e  ( S p e c ia l  P r o v is io n s )  Decree 1988 is  t o  re ga rd  

th e  duty  as s a t i s f i e d  where the  in s u re d  answers q u e s t io n s  

c o n ta in e d  in  proposal  forms a c c u r a t e l y .  T h is  approach o v e r 

s i m p l i f i e s  th e  problem and le a v e s  a v a s t  number o f
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c o n t r a c t s  u n c a te re d  f o r ,  such as o r i g i n a l  c o n t r a c t s  

concluded w i t h o u t  proposal  forms, cover  no tes  and renewal  

o f  o r i g i n a l  c o n t r a c t s .  I t  i s  suggested t h a t  th e  t e s t  o f  

m a t e r i a l i t y  in  any case should be t h a t  o f  th e  reas o n ab le  

in s u re d ,  bu t  f l e x i b l e  enough t o  accommodate th e  p e c u l i a r  

c irc u m sta n c e s  o f  some in su reds  w i t h o u t  i n c l u d i n g  

i d i o s y n c r a t i c  conduct .  T h is  a d d i t i o n  is  necessary  t o  

a c h ie v e  j u s t i c e  in  a c o u n t ry  w i th  a s i g n i f i c a n t  number o f  

i 11 i t e r a t e s .

In  C hapter  7 i s  d iscussed th e  r o l e  o f  th e  c o u r ts  in  

r e g u l a t i n g  in s u ra n c e  c o n t r a c t s . N o ta b ly ,  th e  c o u r t s  i n s i s t  

upon a f u l l  in d e m n ity  f o r  th e  in su re d  w i t h i n  th e  l i m i t s  o f  

h is  p o l i c y  under c o n t r a c t s  o f  in d e m n i ty ,  and would r e s i s t  

any a t te m p t  by th e  i n s u r e r  t o  o f f e r  l e s s  than  a f u l l  

compensation f o r  lo ss  s u f f e r e d .  Though t h e r e  may be no 

ge ne ra l  p r i n c i p l e  o f  th e  common law a g a i n s t  agreements  

formed in  c i rc u m sta n c e s  where th e  p a r t i e s  a re  unequal in  

b a r g a in in g  power, i t  would appear t h e r e  i s  a subconscious  

r e c o g n i t i o n  by th e  c o u r ts  t h a t  in  a s i g n i f i c a n t  number o f  

cases t h e r e  is  d i s p a r i t y  in  b a r g a in in g  s t r e n g t h s  between 

in su re ds  and i n s u r e r s .  As such, th e  c o u r t s  have developed  

and a p p l ie d  c e r t a i n  p r i n c i p l e s  t o  p r o t e c t  th e  in su re d  (and  

t h i r d  p a r t i e s  t o  whom he is  l i a b l e )  from u n f a i r  p r a c t i c e s  

and e x e r c i s e  o f  r i g h t s  by in s u r e r s  where n e c e ss a ry .  These  

p r i n c i p l e s  in c lu d e  p r e v e n t in g  th e  i n s u r e r  from r e l y i n g  on 

e x c lu s io n  o r  l i m i t a t i o n  c la u s e s  where i t  has committed a 

s e r io u s  breach o f  c o n t r a c t ,  h o ld in g  t h a t  th e  i n s u r e r  has 

waived i t s  r i g h t s  or  i s  estopped from r e l y i n g  on them in

457



c e r t a i n  c i r c u m s ta n c e s ,  p la c in g  th e  burden o f  p ro v in g  a 

breach o f  th e  i n s u r e d ’ s o b l i g a t i o n  on i n s u r e r s ,  and 

a p p ly in g  th e  cannons o f  c o n s t r u in g  in s u ra n c e  c o n t r a c t s  t o  

a id  in s u r e d s .  In  so d o in g ,  i t  would appear  t o  a l a r g e  

e x t e n t  t h a t  th e  c o u r ts  have had t o  f u l f i l  th e  r o l e  which  

th e  D i r e c t o r  has so f a r  f a i l e d  to  do in  s p i t e  o f  h is  power 

under th e  1976 In s u ra n c e  A ct  in  c o n t r o l l i n g  u n f a i r n e s s  in  

in s u ra n c e  c o n t r a c t s .

F i n a l l y ,  C hapte r  8 examines th e  r e g u l a t o r y  framework  

f o r  th e  c o n t r o l  and s u p e r v is io n  o f  in s u ra n c e  companies. The 

problem is  not  th e  la c k  o f  adequate r e g u l a t o r y  p r o v is i o n s  

b u t ,  r a t h e r ,  one o f  th e  i n a b i l i t y  o f  th e  r e g u l a t o r y  

a u t h o r i t i e s  t o  implement the  s t a t u t o r y  p r o v is i o n s  and 

m o n i to r  com pl iance  e f f e c t i v e l y .  S u p e r v is io n  o f  a g e n ts ,  

b r o k e r s ,  lo ss  a d j u s t e r s ,  i n s u r e r s ,  r e i n s u r e r s  and in su ra n c e  

c o n t r a c t s  is  p lac e d  p r i m a r i l y  w i t h  th e  D i r e c t o r  o f  

In s u r a n c e .  I t  i s  s u b m it te d  t h a t  p l a c i n g  r e s p o n s i b i l i t y  f o r  

th e  a c ts  o f  agents  on i n s u r e r s ,  e s t a b l i s h i n g  a scheme f o r  

s e l f - r e g u l a t i o n  by b r o k e r s ,  and th e  e s t a b l i s h m e n t  o f  an 

in dependent  body to  s u p e r v is e  in s u ra n c e  c o n t r a c t s  as 

suggested by th e  Law Reform Commission would e n a b le  the  

D i r e c t o r  to  c o n c e n t r a te  on the  s u p e r v is io n  o f  in s u r e r s  and 

r e i n s u r e r s  e f f e c t i v e l y .  F u r th e rm o re ,  i t  i s  hoped t h a t  th e  

o f f i c e  o f  th e  D i r e c t o r  would be deve loped t o  a l e v e l  

comensurate w i t h  h is  d u t i e s .
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S u pp lem en t to O fficial G azette N o. 71, Vol. 75, 3 rd  N o v em b er, 1988—Part A. 

INSURANCE (SPECIAL PROVISIONS) DECREE 1988

D e c re e  N o . 40

[\2 th  October 1988]

T H E  F ED ER A L M IL IT A R Y  G O V E R N M E N T  hereby decrees as 
follows—

Disclosure

1.—(1) W here an insurer requires an insured to complete a proposal 
form or other application form for insurance, the form shall be drawn up in 
such m anner as to elicit all such inform ation as the insurer considers material 
in accepting the application for insurance of the risk ; and any information 
not specifically requested shall be deemed not to be material.

(2) T h e  proposal form or other application form for insurance shall be 
printed in easily readable letters, and shall state, as a note in a conspicuous 
place on the front page, that “ An insurance agent who assists an applicant 
to complete an application or proposal form for insurance shall be deemed 
to have done so as the agent of the applicant.”

(3) A disclosure or representation made by the insured to the insurance 
agent shall be deemed to be disclosure or representation to the insurer, 
provided the agent is acting within his authority.

(4) In this section, the expression “ insured” includes an application 
for insurance.

Warranty and Conditions

2.—(1) In a contract of insurance, a breach of a term whether called a 
warranty or a condition shall not give rise to any right by or afford a defence 
to the insurer against the insured unless the term is material ami relevant to 
the risk or loss insured against.

(2) Notwithstanding any provision in any written law or enactment to 
the contrary, where there is a breach of a term of a contract of insurance, 
the insurer shall not be entitled to repudiate the whole or any part of the 
contract or a claim brought on the grounds of the breach unless—

{a) the breach amounts to a fraud ; or
(b) it is a breach of a fundamental term (whether or not it is called i  

warranty) of the contract.

(3) W here there is a breach of a material term of a contract of insurance 
and the insured makes a claim against the insurer and the insurer is not 
entitled to repudiate the whole or any part of the contract, the insurer shall 
be liable to indemnify the insured only to the extent of the loss which 
would have been suffered if there was no breach of the term.

Com mence
ment.

Proposal to 
contain 
request for 
all m aterial
facts.

Only 
material 
and relevanc 
terms to 
give rise 
to a right.
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No insurance 
to be m ade 
on lives, etc. 
by p«rson 
having no 
interest.

No policies 
on lcves 
w ithout 
inserting 
the nam es 
of p<ersons 
interested.

H ow  m uch 
may be 
recovered 
whe re the 
insured  has 
in te rest in 
life, etc.

Assignee of 
life Policies 
m ay sue in 
rhei r own 
name*.

N o tic e  of 
assignm ent 
to h e  e iven .

(4) Nothing in this section shall prevent the insurer from repudiating 
a contract of insurance on grounds of a breach of a material term  before the 
occurrence of the risk or loss insured against.

Insurable interest in life or other Insurance

3 .—(1) Any insurance made by any person on the life of any other 
person or on any other event whatsoever shall be null and void where the 
person for whose benefit, or on whose account the policy of insurance is 
made has no insurable interest in the insurance or where it is made by 
way of gaming or wagering.

(2) A person shall be deemed to have an insurable interest in the life 
of any other person or in any other event where he stands in any legal 
relationship to that person or other event in consequence of which he may 
benefit by the safety of that person or event or be prejudiced by the death 
of that person or the loss from the occurrence of the event.

(3) In this section, the expression “ legal relationship” includes the 
relationship which exists between persons under Islamic law or Customary 
law whereby one person assumes responsibility for the maintenance and 
care of the other.

(4) T he provisions of subsection (1) of this section shall not invalidate 
a policy for the benefit of unnam ed persons from tim e to time falling within 
a specified class or description if the class or description is stated in the 
policy with sufficient particularity to make it possible to establish the identity 
of all persons who at any given time are entitled to benefit under the policy.

4. It shall not be lawful to make any policy of insurance on the life of 
anv person or other events w ithout inserting in such policy the name of 
the person interested in it, or for whose benefit or on whose account the 
policy is made.

5 . Subject to the provisions of any other written law or enactment 
where a person has an insurable interest in the life or event insured, he shall 
not be entitled to receive or recover from the insurer an am ount greater than 
that of the value of the interest of the insured in such life or other event.

Assignment o f Policy o f Life Insurance

6 . Any person who is entitled by assignment or other derivative tide 
to a policy of life insurance and has at the tim e when action is brought on the 
policy7 the right in equity to receive and to give an effectual discharge to the 
insurer liable under such policy for money thereby assured or secured shall 
be entided to sue in the name of such person to recover such money, bu t the 
assignee shall not have a better title than the insured.

7.—(1) No assignment of a policy of life insurance shall confer on the 
assignee or his personal representatives any right to sue for the am ount of 
such policy or the insured money, unless and until, a w ritten  notice of the date 
and purport of such assignment is given to  the insurer liable under the policv 
at the ir original place of business.
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(2) T h e  date on which the notice is received shall regulate the priority 
of all claims under the assignment.

(3) A bona fide paym ent made in respect of any policy by any insurer 
before the date on which the notice shall have been received shall be valid 
against the assignee giving such notice.

8. An assignment of a policy of life insurance may be made by endorse
ment on the policy or by a separate instrum ent in the following words 
to that effect, namely, “ I of , in
consideration of do hereby assign unto , his executors,
adm inistrators, and assignees, the (within m entioned) policy of insurance 
granted, (there described the policy).
In witness whereof I have hereunto set mv H and and Seal this day
of 19

9. An insurer to whom notice of assignment is duly given of the assign
ment ol any policy under which it is liable, shall, upon request in writing by 
any person by whom any such notice was given or his personal representative, 
deliver to him an acknowledgement of receipt of the notice and such an 
acknowledgement if signed by a person duly authorised by the insurer shall 
be conclusive evidence as against the insurer of its having duly received the 
notice.

Action and Claim in Fire Insurance

10.—( 1) Where a house or other building insured against loss by fire—

(a) is damaged or destroyed by fire, or
(b) if there is no reasonable ground to suspect that the owner, occupier 

or other person who insured that house or other building is guilty of fraud 
in respect of the insurance, or of wilfully causing the fire,

the insurer who is liable to make good the loss may. on the request of any 
person entitled to or interested in the insured house or building, cause the 
insurance money payable to be laid out and expended, as set out in subsection 
(2 ) of this section.

(2) T h e  insurance money payable under subsection (1) of this section 
shall be laid and expended towards re-building, re-instating or repairing of 
such house or other building so burnt down, demolished, or dam aged by firej 
unless the party or parties claiming such insurance m oney shall, within sixty 
days after the claim is agreed, give security to the satisfaction of the insurer 
that the insurance money will be laid out and expended as stated herein or 
unless the insurance m oney is, at that time, settled and disposed of to and 
among all the parties entitled as the insurer may determ ine w ith the approval 
<>f the court on the application of the insurer or anv of the interested parties.

(3) Notwithstanding the provisions of subsection (1) of this section, the 
insurer shall have the right to elect whether to reinstate the house or building 
damaged or destroyed by fire, or to pay the insured for the loss suffered bu t not 
exceeding the insured sum.

Third party rights against insurer

11. W here a third party is entitled to claim against an insured in respect 
o f  a risk insured against, he shall have a right to join the insurer of that risk 
in an action against the insured in respect of the claim : provided that before

Assignment 
by endorse
m ent or 
separate 
instrum ent.

N otice of 
assignm ent 
to be ack
nowledged.

Money 
insured on 
houses 
burn t, how 
to be applied.

Rights of a 
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C i t a t i o n .

J

bringing an application to join the insurer, the third party shall have given to 
the insurer at least th irty  days notice of the pending action and of his inten
tion to bring the application.

12. T his Decree may be cited as the Insurance (Special Provisions) 
Decree, 1988.

M a d e  at Lagos this 12th day of O ctober 1988.

G eneral I. B. Ba b a n g id a , 
President, Commander-in-Chief 

o f the Armed Forces, 
Federal Republic o f Nigeria

E x plan a to ry  N o te

(This note does not form  part o f the above Decree but is 
intended to explain its purport)

T he Decree provides amongst other things for insurance proposal forms 
to contain requests for full disclosure of material facts by an insured in order 
for the insurer to accept the risk on the facts so disclosed.

P u b l i s h e d  b y  A u t h o r i t y  o f  t h e  F e d e r a l  M i l i t a r y  G o v e r n m e n t  o f  N i g e r i a  
a n d  P r i n t e d  b y  t h e  M i n i s t r y  o f  I n f o r m a t i o n  a n d  C u l t u r e ,  P r i n t i n g  D iv ts io w

L ag o s
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