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ABSTRACT

The significance of this thesis lies in the fact that it
reviews the activities of a newly-born organisation, that has
hardly received an authoritative legal analysis. In addition
the thesis relies heavily on primary sources in examining the
internal structure of the organisation.

Looking at the nature of the issues involved, the
principal contribution is ﬁade by applying the principles of
international law to three different areas of law. These are,
the law of international institutions, economic integration,
inspired and influenced by the literature on the EEC, and the
law of the use of force.

Chapters 1-6, which deal with the institutional aspect,
examine the treaty-making power within the constitutions of
the six member states and how treaties enter into force
according to these constitutional arrangements. This occurs
despite the fact that sometimes signature is sufficient,
according to the agreement concerned, to bring it into force.

They further deal with the aims of establishing the
organisation. Like other tréditional organisations, the
objectives stipulated in the instruments do not match the
political realities in the state practice of the member
states. The gap is widened by the realisation of the weak

power entrusted to the G.C.C. organs. That the mechanism of
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decision-making, which requires unanimity in itself, is not
binding per se, emphasises this view.

They also deal with the question of membership and the
political and legal implications of excluding some states in
the region from the organisation.

The constituent instrument is silent on the issues of
expulsion, suspension and withdrawal. The probable
implications of this omission are examined.

However, the case may be with the structure and the
powers of the organisation, the G.C.C. is not deprived of its
international personality on the international and national
plane. The capacity of incurring obligations and obtaining
rights, which is the indicating factor of such personality,
has been shown in both the G.C.C. instruments and its actual
practice.

Chapter Seven mainly deals with the implementation of the
Unified Economic Agreement (UEA). It examines the concept of
economic integration which is generally contemplated in the
agreement, but loosely adjusted to meet the political and
economic realities in the member states, rather than to meet
the standards of functional integration which concede a higher
degree of sovereignty.

A hypothetical problem is raised in the case of a
conflict between the UEA and earlier treaties concluded in
substantially similar terms under the Arab League auspices.
Yet the invocation of de jure or de facto termination is

possible by those parties to the later treaty (i.e. the UEA).
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The implementation of the UEA provisions may also give
rise to some difficulties for those GCC member states which
are bound by the GATT (i.e. Kuwait), a matter which receives
some consideration in this thesis.

This chapter also deals in great length with the problem
of supervision within the G.C.C., which poses a real challenge
for effective implementation of the UEA. This is a matter
evidenced in the number of complaints of the governments and
private parties to the G.C.C. Secretariat. It is also
realised in the unilateral interpretation of the UEA by the
member states.

Despite the fact that the UEA has an immense impact on
individual citizens, this has not been regulated, a matter
which has cast doubt on the extent of the rights of
individuals under the agreement.

The implementation of the agreement also raises some
important issues concerning the application of GCC decisions
in a federal member state, such as the United Arab Emirates,
which constitutionally reserves large powers for the
individual Emirates.

Chapter Eight deals with security in the G.C.C. member
states. It examines delicately the dividing line between
illegél intervention and mere political propaganda. In this
regard the acts of intervention and indirect aggression by
Iran, which largely caused the involvement of the G.C.C.
member states in the Gulf war are highlighted. Thus, a

relationship between supporting Iraqgq financially, which is a
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forbidden act under the strict rules of neutrality, and the
exercise of collective self-defence in the form of such
funding has been argued and examined in the light of the
Nicaragua Case (1986). Also of great concern is the legal
position of G.C.C. member states who are not required to
remain strictly neutral when they are subjected to indirect
aggression. This in fact raises the issue of collective self-

defence under both the Arab League and the GCC arrangements.
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INTRODUCTION

On the 25th of May 1981 the Head of States of the six
Gulf countries (United Arab Emirates, State of Bahrain,
Kingdom of Saudi Arabia, Sultanate of Oman, State of Qatar and
State of Kuwait), signed two important documents. The first
was the Fundamental Statute of the Gulf Cooperation Council
for Arab States (G.c.C.),' establishing the function, form and
purpose of the Council. The second document, no less

essential, is the Unified Economic Agreement.2

' The General Secretary, acting on behalf of the parties

registered the Fundamental Statute with the U.N. Secretariat
on 20th September 1982, in accordance with Article 102 of the
Charter of the U.N. The Certificate of Registration No. 29203
done at New York on 20th August 1986, for the Secretary-
General. The same document was registered with the Arab
League Secretariat on 29.12.1982. A letter of notification
from the G.C.C. Secretariat to Ministry of Foreign Affairs of
Qatar No. 49402/134712 dated 4.11.1983. For the text of the
G.C.C. Fundamental Statute see the G.C.C. Legal Gazette No.3
year (Arabic) - 11.6.1983, pp.7-13. For the English text see
26 I.L.M. (1987), pp.1138-1143.

2 The Unified Economic Agreement unfortunately has not
been registered either with the U.N. Secretariat or the Arab
League Secretariat. For the text of the Agreement see the
G.c.C. legal Gazette, ibid., pp.23-28. For the English text
see 26 I.L.M., pp.1160-1163. In spite of non-registration
there can be no question here regarding the binding force of
the U.E.A. The problem may arise in the case of a G.C.C.
member state who wishes to invoke it before an organ of the
U.N. For according to Article 102 of the U.N. Charter,
agreements relied upon by a member state must be registered
with the Secretary General of the U.N. This does not,
however, affect the right of a state not a member of the
G.C.C. to invoke the unregistered treaty. The fact that the
G.C.C. published the U.E.A. in its Legal Gazette would be
significant evidence as to the purpose of Article 102, mainly
to eliminate secret diplomacy. Although Article 102 uses the
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It is obvious from the Fundamental Statute of the G.C.C.
that integration is not a goal in itself, but merely a means
for the achievement of the final objective. The final
objective is to promote the unity of the Gulf.? vYet economic
integration is the determining factor to bring about the final
objective.

Although the formation of the G.C.C. marked the first
step towards institutionalizing the concept of Gulf unity, the
six countries have shared close cooperation on multilateral
and bilateral levels. Since the early 1970s cooperation has
taken different forms: economic, cultural, educational,
informational, technical, commercial and military. Thus a
very important factor which has helped the Gulf states to
create the G.C.C. is that pattern of similarities in their
history, culture, economy and forms of rule. By stressing
these similarities of governmental institutions and political
regimes among the six states, the council's members have
impliedly and perceptively limited the G.C.C. membership to

themselves® at least for the time being. The other Arab Gulf

words 'as soon as possible' but the G.C.C. even after few
years still has the right to register the treaty since the
statement appears to have a wide interpretation. See in this

regard, Higgins, R., The Development of International Law
through the Political Organs of the United Nations, Oxford

University Press (1963), pp.328-36; Brandon, M., "The
Validity of Non-Registered Treaties", 29 B.Y.I.L. (1952),
Pp.186-204; Broches and Boskey, "Theory and Practice of

Treaty Registration" 4 Neths.Int.L.R. (1957), pp.152-86.

3 Article 4.1 of the Fundamental Statute of the G.C.C.

 Article 5 of the Fundamental Statute.
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State, Iraq, has not been included, partly because of the war
with Iran but also because the social, economic and political
systems of Iraq's Baathist regime were not shared with the

>  Furthermore in an attempt to

G.C.C. conservative countries.
avoid unnecessary offence to Iran, the organisation has the
formal title of 'The Cooperation Council for Arab States of
the Gulf'.

A number of factors have pushed the G.C.C. States to
establish the organisation, not 1least of which was the
realisation that cooperation would lead to the protection of
the stability, security and progress of the region. The
recent o0il crisis has demonstrated how strategically important
the Gulf region is to the West. This coupled with the fact
that most of the Gulf States are small entities has
contributed to making cooperation among them paramount
concern.® Another significant factor is the recognition by
member states that if the region is to survive, political

independence can prevail only through real unity.

Nevertheless the impact of three major events between 1978 and

> For these differences see Robins, P., The Future of the
Gulf. Politics and 0il in the 1990s, Royal Institute of
International Affairs, Gower Publishing Co., England (1989),
p.30; Kechichian, J., "The Gulf Cooperation Council in Search

for Security", 7 Third World Quarterly No.4 (1985), pp.868-70.

6 Price, R., The Gulf Cooperation Council, Congressional
Research Services, The Library of Congress No.85-516,
Washington D.C. 10540, November 30, 1984 at p. CRS-9. See
also Nakhleh, Emile, A., The Persian Gulf and American Policy,
Praeger Publishers, United States (1982), pp.44-46; Rizvi,
N., "Gulf Cooperation Council", Pakistan Horizon, Vol.XXXV
No.21, 1982, the Pakistan Institute of International Affairs,
pp.29-38,
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1981 have compelled the six Gulf States to begin the pace of
cooperation. These events were:
(i) The collapse of the Shah's regime in Iran and emergence
of the Islamic Republic after a long mass upheaval.
(ii) The Soviet military intervention in Afghanistan in
December 1979.
(iii) The Iran-Iraq war which was started in September 1980."7
However, the council so far is experiencing numerous
problems in particular the o0ld and continuing question of
territorial boundaries, several disputes remain unresolved.
For example the unresolved Qatari-Bahraini dispute over the
Huwar Islands, the lack of agreement between Saudi Arabia and
Kuwait over the location of their common maritime frontiers
and the Oman-United Arab Emirates dispute (a longstanding one
by which Oman claims substantial parts of Ras-Al-Khaimah).
In spite of the fact that the impetus behind the
formation of the G.C.C. was the desire to evolve a common
strategy for the defence of the Gulf, there are nevertheless
differences in the foreign policy orientations of the six
states. For example, perched strategically on the Strait of
Hormuz, Oman tends to feel vulnerable and openly favours
cooperation between the Gulf security system and that of the
West. The other states, however, perceived western military

presence as dangerously provocative as far as the Soviet Union

7 Rikye, J., "Gulf Security, Quest for Regional

Cooperation", A Report of the International Peace Academy,
Report No.22, New York (1985), pp.1l4-16.
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was concerned.® As such they favoured the development of an
indigenous security system. Kuwait is more forthright in its
dealings with the super powers. It was the first member of
the G.C.C. which had diplomatic relations with the Soviet
Union. In fact Kuwait has suggested that other members of the
G.C.C. should have their own diplomatic ties with the Soviet
Union to demonstrate their determination to avoid complete
identification with the West and to provide the balanced image
of non-alignment. This recommendation has been recently taken
up by Oman and the U.A.E.°

Problems arose when Kuwait particularly gave notice to
the G.C.C. member states stating its reluctance to sign a
multilateral security agreement. Kuwait is the only G.C.C.
member not to have signed a bilateral agreement with Saudi
Arabia since for example the abortive coup attempt in Bahrain
in December 1981. The security agreement set down provisions
over cross-border pursuit, coordinating punishments for the

same crimes which would have meant increasing penalties in

8 m1 Azhary, M.S., "The Gulf Cooperation Council and
regional defence in the 1980s", Centre for Arab Gulf Studies,
University of Exeter, Paper No.l (1982), pp.l4-16.

° oman established diplomatic relations with the Soviet
Union in September 1985, see Keesing's Contemporary Archives
(1985), p.34014 A. The United Arab Emirates Foreign Ministry
announced on November 15, 1985 that diplomatic relations had
been established with the Soviet Union with effect from
November 13, 1985. The decision to establish relations which
reportedly followed contact between U.A.E. officials and the
Soviet Ambassador in Kuwait was described by a government
spokesman as being in line with the U.A.E's neutral and non-

aligned foreign policy. See Keesing's Contemporary Archives
(January 1986) -at 34134.
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some states and the extradition of criminals has aroused fears
in Kuwait that it would threaten her democratic traditions.'

It has also been observed that some states found
difficulties in applying the provisions of the Unified
Economic Agreement, partly because of local resistance to
price rises in commodities imported from outside the G.C.C.,
since these now attracted tariff.'' The provisions of the
Unified Economic Agreement are the most ambitious ever
undertaken in the Gulf region. However, it has not been found
easy to implement most of the terms of the agreement. The
realities of international politics as usual manifest
themselves in compromise. This is not to dismiss the fact
that the formation of the G.C.C. 1is the most important
political, social, economic event in the history of the Gulf
States since their independence. Also the G.C.C. free trade
area established on 1st March 1983, so far fails to affect a
large portion of total trade involving member states. Added
to this, the planned 4-20 percent tariff structure - a much
more complex and demanding measure - was to have taken effect

on 1lst September 1983, but some parties to the U.E.A. continue

to levy customs duties at pre-agreement rates, which is

0 a report by Middle East Economic Digest (M.E.E.D.)

November 1984 at p.20.

" Under Article 4 of the Unified Agreement member states
are authorised to impose a uniform minimum tariff on goods
from non-member states. This inevitably could cause price
rises in countries which had hitherto imposed taxes on such
goods. A report by M.E.E.D., ibid., "Economic integration
means toeing the lines", 28 October 1983, at p.23.
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contrary to the aims and objectives of the Unified Economic
Agreement. For the G.C.C. officials the foregoing limitations
in the U.E.A. are attributed to administrative elements. Yet
numerous observers have stated the blockage in U.A.E. is due
partly to the respective Emirates' slow progress in imposing
higher customs duties on some powerful business personnel
fearing an intensified recession in local markets. In this
connection U.A.E. business personnel had expected strict and
immediate application of the higher duties and in August 1983
imported goods in bulk to take advantage of the previous 1
percent rate.'? However it has to be mentioned that the
Federal Ministries of the U.A.E. are in the process of looking
at methods of introducing the G.C.C. rates.”

Oon the whole, however, it may be judged that the above
problems have not undermined the G.C.C.'s main achievements
and demands. Yet problems still exist, which as noted earlier
arise mainly from the inevitable national interests of
individual states. This occurs of course in contravention of
the Unified Economic Agreement which stipulated that its
provisions would supersede all laws and legislation (Article
27). The question now to be asked is whether each state is
willing to give up part of its sovereignty for the benefits

of the council.
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Accordingly, the main purpose of this study is to
investigate these issues in the light of international law.
In particular the study will explore the legal status of the
council as an international organisation. It is hoped that
through the investigation, the writer will be able to identify
most of the problems and offer further suggestions for
improvements.

Further, in exploring these problems, the writer hopes
to examine the functional aspects of the G.C.C., by comparing
these to other similar regional international organisations,
particularly the E.E.C., hence there are some common
objectives between the G.C.C. and the E.E.C.

The methodology to be employed in the study consists
mainly of investigating official documents and delegations
reports. But also interviews were conducted with high ranking
officials in both the Council and State members.

It should be admitted here that the travaux preparatoires

of the Fundamental Statute and other important instruments
are apparently not written and are still kept on tapes, so the
writer did not have access to these important documents.
However efforts will be made to get some insight into these
issues during the investigation. Accordingly, the thesis is
divided into nine chapters.

The first chapter deals with the geographical and
historical aspects of the member states of the G.C.C., reviews

the political and legal background and discusses the first
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move in the Gulf towards federation, which had been
unsuccessful previously.

The second chapter considers the various steps which
contributed to the establishment of G.C.C. and the 1legal
character of the G.C.C. establishing instrument. It also
deals with the treaty-making power within the constitutional
arrangements of the Member States.

The third chapter embraces a study of how the objectives
of the organisation are realised.

The fourth chapter deals with membership. In this
context, an attempt was made to explain why the membership is
restricted to the six states and the significance of this
restriction. In addition, the rules of expulsion, suspension
and withdrawal under international law are examined since the
constituent instrument of the G.C.C. is silent on these
issues.

Chapter five examines the organs of the G.C.C. and the
supplementary apparatus annexed to it. It also deals with
decision-making powers of these organs and the extent to which
these decisions are binding.

Chapter six looks at the international personality of the
G.C.C. with a comparative view on the international and
domestic plane.

Chapter seven deals with the G.C.C.'s Unified Economic
Agreement (U.E.A) concluded in summer 1981. The 28 articles
of this agreement - which set very ambitious targets that go

much further than any previous effort to coordinate Gulf
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development - are examined. The chapter examines critically
the advantages and the disadvantages of Gulf experience,
comparing it specifically with the E.E.C. experience, mainly
through the process of supervision. It furthermore deals with
the problem of possible conflict between the agreement and
other similar agreements concluded under the auspices of the
Arab League. Moreover, careful attention is given to the
implementation of the U.E.A in a federal state (i.e. United
Arab Emirates (U.A.E)).

Chapter eight deals with some 1legal issues of the
security in the Gulf. It particularly examines the question
of neutrality of the G.C.C. in the Iraqgi-Iran war and the
relevance of the concept of self-defence to the attitude of
the G.C.C in funding Iraqg.

The concluding chapter (Chapter 9) gives a brief summary
of the thesis pointing out the main findings of the study and
offers recommendations and suggestions for further research.

Finally, one should note that the dearth of authoritative
legal literature on the Gulf Cooperation Council, and the
excessive confidentiality imposed on its documents,
contributed significantly to the difficulties involved in

writing this thesis.
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CHAPTER ONE

1. GEOGRAPHICAL AND HISTORICAL ASPECTS

(a) Geography

The Arabian side of the Gulf refers to the United Arab
Emirates, the State of Bahrain, Kingdom of Saudi Arabia,
Sultanate of Oman, State of Qatar and State of Kuwait. "The
Gulf", however, is a term frequently used to include also
Iran, which occupies the entire northern shore and the head
east of the Shatt-al-Arab.

The Gulf is a shallow marginal sea of the Indian ocean
that lies between the Arabian peninsula and south-east Iran.
It has an area of 92,500 square miles (24,000 square
kilometres) and is rarely deeper than 300 feet (50 fathoms or
100 metres) although depths exceeding 360 feet are found at
its entrance and isolated localities in its southern part.
The length of the Gulf is 500 miles and its width varies from
180 miles to a mere 26 miles at the Strait of Hormuz. The
strait links the Arabian Gulf with the Gulf of Oman and the
Arabian sea. At the northern point of the Gulf Shatt-Al-Arab

enters it and for a very short distance to the west of its



32
mouth the sea-board belongs to Iraq.1
The shallowness of the waters had led to the widespread
belief that the whole of the Gulf is in the legal term a
continental shelf, but it does not form a continental shelf

2 This explains why the

in the technical meaning of the term.
rulers of the Arabian Gulf Shaikdoms did not refer to the
continental shelf in their proclamations of the extent of that
shelf.’

(b) History

At times the Gulf region has been noted as an area of
important trade routes, for the ships of foreigners from 1507,
the ships of Kuwait, Oman and the Hadhramout on their routes
to the Far East and East Africa, the ships of Europe and
America and now air traffic.® All the Mid and Upper Gulf
areas experienced the severe depression of the 1930's, which

stemmed partly from the decline in the pearl trade resulting

from world depression and the advent of the cultured pearl.

! For general geographical and other information on the
Arabian Gulf see Encyclopedia Britannica, 13th ed. (1973) at
p.649; Wilson, Sir A.T., The Persian Gulf (1928 reprinted
1954) Oxford; British Admiralty, A Handbook of Arabia, Vol.l
(1916); Hay, Sir Rupert, The Persian Gulf States, The Middle
East Institute (1959).

2 Amin, S., International and Legal Problems of the Gulf,
Middle East and North African Studies Press Ltd., London

(1981), p.97.

3 Lauterpacht, Sir H., "Sovereignty over Submarine Area",
27 B.Y.I.L. (1950), p.384.

“ For the general history of the Arabian Gulf see
Lorimer, J.G., Gazetteer of the Persian Gulf, Oman and Central
Arabia, Historical Part 9A, Calcutta Superintendent Government
Printing, India (1915), pp.2-4.
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The whole population was on the move from many Shaikdoms for
lack of a livelihood.

Politically the Arabian Gulf was a divided area:
individual tribes, villages, townships, ports were very much
left to their own devices under the rule of their own Shaikhly
families, Al Saud in Saudi Arabia, Al Sabah in Kuwait, Al
Thani in Qatar, Al Khalifa in Bahrain, Al Nahyan in Abu Dhabi
and Al Bu Said in Oman.>
1. United Arab Emirates

The creation of United Arab Emirates in December 1971
came after a century and a half of the existence of the
Trucial States in special treaty relations with Britain.®

The trucial coast comprised seven Shaikdoms (Abu Dhabi,
Dubai, Sharja, Ras-Al-Khaimah, Fujairah, Umm-Al Qaiwain and
Ajman).

Early in the eighteenth century, Britain represented by
the English East India Company, began its monopoly of the
trade and politics of the Gulf area. Subsequently the rulers

of these Shaikhdoms concluded in 1820 a general treaty7 with

5 Yapp, M., The Nineteenth and Twentieth Centuries in
the Persian Gulf States, The Johns Hopkins University Press,
Baltimore and London (1980), pp.41-68.

6 see Exchange of Notes concerning the termination of
special treaty relations between the United Kingdom and the
Trucial States, 1st December 1971, U.K. Treaty Series No.34
(1972) Cmnd.4941.

7 For an English translation of the original Arabic copy
of the treaty of peace of 1820 signed by Major-General W.
" Grant Keir with the Arab tribes of Ras E1 Khaimah see F.O.
60117, January 1920. For the text of the treaty see also
Aitchison, C.U., A Collection of Treaties, Engagements and
Sanads relating to India and Neighbouring Countries, Vol.XI,
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the British Government in which they agreed to help the
British to maintain peace and order, prevent plundering and
piracy on land and sea. The 1820 treaty was imposed on the
Chiefs by the British in order to keep the Gulf route to India
safe and open. This treaty was followed by a perpetual
Maritime Treaty of 1853 and the 1892 Exclusive Treaty by which
the British Governmentvbecame responsible for the external

8 In 1951 a Council of Trucial

affairs of the Shaikhdoms.
States rulers was formed with the object of inducing the
Shaikhdoms to adopt a common policy in administrative matters,
such as regulation for motor traffic, the issue of nationality
and passport laws and so on.9

2. State of Bahrain

Since 1782 the Al-Khalifah branch of the Utub families
has ruled Bahrain. Early in the eighteenth century they
settled in Kuwait with their cousins Al-Sabah (rulers of
Kuwait). 1In 1766 they moved to Qatar where they established
themselves at Zubarah on the north-western coast. On 28th

July 1782 Al-Khalifah with the help of their cousins Al-Sabah

Calcutta (1933), pp.245-8.

8See India, Foreign and Political Department, Part I -
Treaties and Engagements in force between the British

Government and the Trucial Chiefs of the Arab Coast 1820-1912
at p.19.

? For the history of trucial Shaikhdoms and their treaty
relations see Hay, Sir Rupert, The Persian Gulf States,
Washington (1959). The Middle-East Institute, pp.113-129;

Wilson, ibid., pp.192-200, Arabian Gulf Intelligence -
Selections from Record, Oleander Press (1985); Heard-Bey, F.,

From Trucial States to United Arab Emirates. A Society in
Transition, Longman, London and New York (1982).
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launched an attack on the Bahrain islands and occupied it in
November 1782. However from time to time, as in the years
1870-1905, Bahrain was involved in many attempts by, among
others, the Sultan of Muscat, the Ottoman Turks, and the
Wahhabis to exercise their sovereignty over her.

In 1861 Britain and Bahrain concluded a perpetual treaty
of peace and friendship concerning such matters as slavery,
piracy, maritime aggression and British trading.10
Nevertheless Bahrain did not come under British protection
until 1820.11 1In 1880 and 1892 Shaikh Isa-Bin-Ali signed two
further agreements which associated the British government

12

more closely with the affairs of Bahrain. However, these

agreements were terminated on 14th August 1971 by Exchange of

Notes between the Bahrain and British Governments.13
3. Kingdom of Saudi Arabia
Oowing to its 1Islamic background, size, material

prosperity and vast resources, as also the stability of its

government., Saudi Arabia enjoys a unique status among the

10 Great Britain, British Foreign and State Papers,
Vol.56 (1864-5), pp.402-3. On the general history of Bahrain
and her treaties see Aitchison, C.U., op.cit., p.196.

11 on the history of Bahrain see Arabian Gulf
Intelligence, op.cit., p.362; Lorimer, J.G., Gazetteer
Persian Gulf, Vol.1l, Historical Part 1B, op.cit. at p.205;
Belgrave, H.D. (ed.), Welcome to Bahrain, (1965), p.61.

12For the text of these agreements, see India, Foreign
and Political Department, Treaties between the British
Government and the Rulers of Bahrain (1820-1914), Part 4,
pp.1-17.

13 Exchanges of Notes concerning termination of special
treaty relations, U.K.T.S., No.78 (1971) Cmnd. 4827.
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Gulf states. Wahhabism, as the name of a modern Islamic
reform movement in Arabia, hold that their movement is a
return to the original principles of Islam and a repudiation
of all innovations contrary to the practices of the Prophet
Muhammed. In 1744 the reformer Muhammed-Ibn-Abdal-Wahab, the
founder of Wahhabism, and the ruler Muhammed-Ibn-Saud entered
into a compact by which the ruler promised the reformer to
sponsor his movement in order to dominate the whole Arabian
peninsula.

As a result of this alliance the movement extended
through the subsequent reigns of the Saud House to many parts
of Saudi Arabia. However in 1818 Muhammed Ali, the Governor
of Egypt, accepting the charge put to him by the Ottoman
Sultan who feared the spread of the movement, brought an end
to the first Wahhabite State. Yet under the pressure of
circumstances the Egyptians withdrew their forces. 1In 1838
Mohammed Ali, not satisfied with the nominal suzerainty to
which the progress of events had reduced his power, succeeded
in re-establishing his control in many parts of Saudi Arabia.
However, due to difficulties the Egyptians experienced in
occupying a distant territory, they soon evacuated their
troops in 1840. This was not the end of the series of
troubles inflicted upon the Saud House. Since the first half
of the eighteenth century the Saud House had repelled
challenges for supremacy by other dynasties (i.e. Al-Rashid
in Najd and Riyadh, Sharif-Hussein in Mecca and Hijaz).

Eventually in 1902 Abal-Aziz-Ibn-Saudi, who is the founder of
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the modern Kingdom of Saudi Arabia, emerged. It took him
thirty years to unify the greater part of the peninsula and
announce the establishment of the Kingdom in 1932.14

4. Sultanate of Oman

The ruling family and a large proportion of the Arab
tribesmen of Oman proper belong to the Ibadi Sect of Muslims
(originally the Kharijites). They prefer to entrust the
administration of their country to an elected Imam, though

> The founder

they have in fact submitted to dynastic rule.l
of the present Al-Bu-Said dynasty, Saiyid-Ahmed, was elected
Imam after driving the Persians out of Oman in 1744.

The most eminent ruler of the dynasty was Sayyid-Said-
Ibn-Sulan. During his reign (1807-56) he devoted much of his
power to consolidating his hold over Africa's east coast
(Zanzibar). This led to a boom in Zanzibar which attracted
Arab, Indian, European and American traders.

As a result commercial treaties were concluded between

Oman and the United States (1833),1% Great Britain (1831),17

14 For the history of the Kingdom of Saudi Arabia, see
Philby, H.St. J.B., Saudi Arabia, London (1955), p.337;

Lorimer, op.cit., Vol.1l, pp.1109-1164); Hogarth, D.G.,
Arabia, Oxford (1922) at p.103.
15

The Ibadhiya Sect were originally called Khawarij
(i.e. Outsiders) who fought against Ali the fourth Khalif.
They believed that a man might become Imam of the Moslems,
though he did not belong to the tribe of Kuraish. Against the
Khawarij are the Shiahs, those who followed the Khalif Ali.
See Wilson, op.cit., pp.80-1.

16 gSee the text of the Treaty in Arabian Gulf
Intelligence, op.cit., pp.262-64.

17

Ibid., pp.250-56.
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in addition to a series of political treaties with France
(1844) .18

Oman had for centuries been an independent state and the
Sultan conducted his own foreign relations. Great Britain
had, however, no exclusive provision in Oman such as she
enjoyed in the Gulf Shaikhdoms and relations between the two
countries were governed by commercial treaties.l®

On 6th October 1971 Oman became a member of the League
of Arab States and on 7th October 1971 she was admitted to

membership of the United Nations.?29

5. State_of Qatar

The modern history of Qatar starts with the settlement
of the Utub of Zubarah in 1766. It has been stated earlier
that in that year Al-Khalifah (the rulers of Bahrain) remained
at Zubarah until they occupied Bahrain in 1782.

Though Al-Khalifah showed their intention in the
nineteenth century to keep Qatar under their control, it
slowly came out of their power and other tribes started to

take over.

18 1pid., p.266-271.

19 For the general history of Muscat and Oman, see
Arabian Gulf Intelligence, op.cit., p.170; Hay, op.cit.,,
p.130; Lorimer 1, op.cit., pp.420-35; Wilson, op.cit., at
p.77.

20 see Keesing, op.cit. (1971-72) pp.24670 B - 2490C A.

See also U.N. Report of the Secretary-Genera on the Work of
the Organisation, 16 June 1971-15 June 1972, pp.68-9, 91.
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As a result of the Turkish influence in eastern Arabia
in 1820 Qatar was joined to the Turkish province there and
Shaikh Muhammed-Ibn-Thani became the ruler of the_peninsula.21
However after the withdrawal of Turks an agreement with the
Shaikh of Qatar was concluded by the British government on

22  1h it Shaikh Abdallah-TIbn-Jasim-Al-

November 3rd, 1916.
Thani undertook to abide by the spirit and obligations of the
agreements with the other trucial Shaikhs. This agreement
was followed by the 1934 agreement which extended British
protection until September 1971 when Qatar obtained its
independence.23
6. State of Kuwait

The first settlers of Kuwait belonged to the Utub tribe
who are said to be derived from Anizah of northern central
Arabia.

The modern history of Kuwait dates back to 1716, when it

was founded by ancestors of the present ruling family (Al

21 on the general history of Qatar, see Lorimer, op.cit.
at p.787; see also Arabian Gulf Intelligence, op.cit.

22 For the text of this agreement see Aitchison, op.cit.,
pp.258-60.
23

On 3rd September 1971 the agreement of 3 November 1916
between Qatar and the British Government and the supplementary
agreement of 1934 which placed Qatar under British protection
in the past, was terminated by means of an Exchange of Notes
between the Amir of Qatar and the British political Resident
in the Gulf representing the British Government. On the same
date, the state of Qatar and the United Kingdom signed a 10
Years Treaty of Friendship. See U.K.T.S. No.4 (1972)
Cmnd.4850.
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Sabah). The first acknowledged shaikh of the community Al-
Sabah, assured rulership in 1750, and his successors
progressively strengthened Kuwait nationhood. Yet it was at
the time of Shaikh Mubarak Al-Sabah (1896-1905) that Kuwait

24 with Great Britain.

signed the Exclusive Agreement of 1899
This agreement did not affect the Turkish suzerainty, and its
claims to the north west coast of the Gulf were contested.
However, such authority was over when the Turkish troops
entered the First World War on the side of Germany in 1914.2°

Great Britain thus became responsible for conducting the
foreign relations of Kuwait and subsequently for its
protection against foreign aggression until Kuwait became

independent on 19th June 1961.2°

2. The _ Legal and _Political Background Position of

Protectorates

Apart from Saudi Arabia and Oman, who were sovereign

states, the rest of the G.C.C. members were under the

24 See Foreign and Political Department, Part 5,
"Treaties and undertakings in force between the British
Government and Rulers of Kuwait 1884-1913", pp.1l-14.

25 For the history of Kuwait, see Lorimer, op.cit.
no.1002; Wilson, op.cit., pp.247-53; Hay, op.cit., p.98;
Dickson, H.R.P., Kuwait and her Neighbours (1956), pp.26-8 and
Chapter VI.

26 on 19 June 1961 the United Kingdom concluded with the
Ruler of Kuwait, the late Shaikh Abd Allah Al Salim Al Sabah,
a new treaty by virtue of which the former recognised Kuwait
as a sovereign independent state. For the text see U.K.T.S.
No.1l (1961) Cmnd. 1409.
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protection of the British Crown.?%

During the nineteenth century, as has been mentioned
earlier, Britain concluded agreements with the‘various rulers
of the Arabian Gulf by which the latter agreed not to cede,
sell, mortgage or otherwise give for occupation any part of
their territories, except to the British Government. In
return Britain obtained great control over the foreign
relations of the Gulf States and undertook to defend them in
case of any aggression.

Yet the position of the Gulf States under these
agreements has been a matter of controversy. Although the
British Government repeatedly qualified them as independent

states under its protection®

some writers deny that they had
any degree of separate personality at all.?® others regard
them (Oman excepted) as having some international status but
not as independent states.™

Herbert J. Liebesny has considered them as having a

similar status as Tunis and Morocco, whose protectorate

27 saudi Arabia's sovereignty was fully practised and

recognised since its independence. See supra, pp.36-37.

2 gir B. Eyres, House of Commons debate on April 18,
1934, Hansard, Vol.88, cols.973-74. Article 6 of the Jidda
Agreements, Foreign Office (Great Britain) Treaty Series, 4
U.K.T.S. (1927) 35.

i Amin, S.H., Political and Strategic Issues in the

Persian Arabian Gulf, Royston Ltd. (1984), p.15.

30 A1 Baharna, H.M., The Legal Status of the Arabian Gulf
States, Manchester University Press (1968), pp.79-80.
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treaties with France were internationally binding.31 Crawford
determines that since it is uncertain that they retained a
sufficient degree of independence under the protection
treaties a resort to ancillary criteria such as recognition
is necessary. He adds that:

"The principality of Morocco is recognised as an

independent state in special treaty relations with

France. It is a member of international

organisations and party to a substantial number of

bilateral treaties."

It may be argued that if this criterion was sufficient
the legal status of the Gulf states as independent states
would be obtained.>® Nevertheless the protection treaties
have been considered as unequal treaties establishing gross

34

inequality between the obligations of the parties. This

argument, however, can be met by the fact that the protected

31 Liebesny, H., "International Relations of Arabia",
Middle East Journal (1947), at p.167.

32 Crawford, J., Creation of States in International law,
Clarendon, Oxford, (1979), at p.193.

33

It is to be noted that being protectorates has not
prevented Bahrain, Qatar and Kuwait from acceding to some
international organisations long before they attained their
independence (i.e. Bahrain to UNESCO and WHO, Qatar to OPEC,
WHO, UNESCO, and Kuwait to International Telecommunications
Union, WHO, International Civil Aviation, OPEC etc.) as well
as all of them have participated in international conferences
and concluded many agreements. See in detail Al-Baharna,

op.cit., pp.76, 102, 112.

3 The African-Asian Lawyers Conference, 1957. The Asian-
African legal consultative committee which adopted a wide
definition of duress in order to invalidate these treaties.
Essam Sadik, Unequal Treaties in International Law (1978)
Ph.D. thesis submitted to Cairo University (Arabic), pp.236-
243. Sadik does not regard these treaties as international
ones. The reason he gives is that the Shaikhs had no legal
capacity at that time to conclude these treaties.



43
states in the Gulf specially requested the protection
arrangements and these arrangements were not imposed on them
in any way.

In the Nationality Decrees issued in Tunis and Morocco

Case (1923) the Permanent Court of International Justice
stated that the extent of power conferred on the protecting
power depends on two things; firstly upon the treaty or
"treaties between the protecting state and the protected state
establishing the protectorate and secondly upon the conditions
under which the protectorate has been recognised by third
powers as against whom there is an intention to rely on the
provisions of these treaties."® Further, the court held that
"in spite of common features possessed by
protectorates under international 1law, they have
individual legal characteristics resulting from the

special conditions under which they_were created,
and the stage of their development."36

In the Right of the United States Nationals in Morocco
Case (1952) the International Court of Justice accepted the
principle that "Morocco even under the protectorate, has
retained its personality as a state in international law".®’

At any rate one may conclude that while the four Gulf
States (Qatar, Bahrain, Kuwait and the Trucial States) have
surrendered their external sovereignty, they reserved their

internal sovereignty.

¥ p.c.I.J. Series B No.4 (1923) at p.27.

3 Ipbid.

 1.c.J. Reports (1952), pp.185-8.
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Although it has not been agreed that for an entity to be
considered as a subject of international law it must be fully

38 it is hard to conclude that Qatar, Kuwait,

sovereign,
Bahrain and the Trucial States retained their personality as
full states in international law since they were obliged
according to the protection treaties to consult and take the
consent of Great Britain as protector in most of their
external affairs (ex. the establishment of diplomatic or

consular relations with foreign powers, cession or disposal

of their territory, the conclusion of treaties).

3. The Iegal System During British Rule and After

Independence
The highest British official in the Gulf was the

political Resident, subordinated to him were the political
Agents in Qatar, Bahrain, Kuwait and the Trucial States. The
constitutional power of the political Resident derived from
a succession of British orders in council issued on the basis
of the Foreign Jurisdiction Act of 1890 as amended, and from
the agreements concluded with the rulers.

The orders in council enacted separately for each of the

States explained exclusively the exercise of the British

38 See Westlake, J., International law, 2 vol., 2nd ed.,
Cambridge (1910-1913) at p.21; Willoughby, W.W., Fundamental
Concepts of Public Law, New York (1924), p.21; Baty, T., The
Canons_of International Law, London (1930), pp.6-7.
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extraterritorial jurisdiction.39

At the time of the Trucial States there was a court of
law in Dubai administered by a qualified Qadi (Judge). Legal
cases were as a rule referred to the ruler or a member of his
family. Cases were decided primarily according to customs and
tradition, otherwise in personal status matters they were
subject to Islamic law.%? However with the establishment of
the federal state (U.A.E.) there are two branches of Emirates
laws and federal laws. The 1972 constitution provides three
federal bodies, a supreme council of the rulers in which Abu
Dhabi and Dubai have the right of veto, a federal government
and a federal national assembly with advising powers and
supreme federal court. Subsequently two main sources of law
are applied. The Sharia law and the non-Islamic laws applied
in the civil courts.

In Bahrain prior to the cession of British jurisdiction
the only courts apart from the agency court which existed in
Bahrain were Sharia's court and the customary law court. The
latter dealt with disputes concerning the pearl diving

industry.

39 see Hay, op.cit., pp.19-22. See also Persian Gulf
Gazette (containing orders in council, laws and regulations)
published by Her Majesty's Political Resident in the Arabian
Gulf by his Authority, supplement, Nos.1-32 (1952-61). See
also, Ballantyne, W., Commercial Law in the Arab Middle East:
The Gulf States, Lloyds of London Press Ltd., London (1986),
pp.13-24.

40 Hay, op.cit., pp.114-16.
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The Sharia court's jurisdiction included matters of
marriage, divorce and inheritance.4?

Nowadays the judicature in Bahrain is clearly separated
into civil judicature and Islamic judicature and the Bahraini
constitution makes mention of Sharia law as one of the
principle sources of law in the state. The Sharia judicature
is divided into Sunni and Jafari (Sect of Shiat). It is worth
noting that Bahrain among few Gulf states issued the penal
code which is normally governed by Islamic laws and the
criminal jurisdiction in these states is restricted to Islamic
courts.

In 1973 a National Assembly was set up, composed of 22
elected members plus 8 members nominated by the ruler.
However, some ideologically opposed polarities united against
government policy in an attempt to impose their own religious
and political commitments. The ruler instead dissolved the
Parliament altogether in 1975 and has continued to rule by
decree. Amiri Order postponed the election of a new National
Assembly until the promulgation of new election laws and
suspended the effectivenesé of Article 65 of the constitution
and any other provisions relating to elections. The Amir and

Council of Ministers took over all legislative powers.42

41Liebesny, "Administration and Legal Development in
Arabia", Middle East Journal (1956) No.X, p.41l.

42 Ballantyne, op.cit., p.44. See also, Amin, S.H.,
Middle East Legal System, Royston Ltd. (1985), pp.18-37.
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The legal system in Saudi Arabia is entirely different.
The main source of law in Saudi Arabia is the Hanbali school

of Islamic jurisprudence.43

The government adopted no formal
constitution other than the Quran and the other sources of
classical Islamic law.

It is to be noted that Saudi Arabia is the only state
among the G.C.C. members which applies strictly the Islamic
penal law.

As for Oman the legal system is based on the Islamic law.
The traditional doctrine which is administered is Ibadi.%*
Since 1970, Oman has adopted certain codes of law (i.e. the
Income Tax Decree 1971, the Foreign Business and Investment
Law 1977, the Commercial Companies Law 1974 and Commercial
Agencies Law 1977. Legislation in Oman appears in the form
of Royal decrees. In 1981 Sultan Qabus Ibn Said Al Bu Said
set up a 45-member advisory council to help the cabinet by
putting forward recommendations for further policy
developments.

| Before the independence of Qatar in 1971 the Sharia
courts had jurisdiction in personnel status matters. In other
matters a court composed of two Shaikhs from the ruling family
with the British Advisor participating in an advisory capacity

45

had jurisdiction. However, the laws have been changed

: 43 Ballantyne, ibid., p.49; Amin, ibid., pp.312-319.
Also Liebesny, op.cit., at p.41.

44 Hay, op.cit., at p.101.

45 Amin, op.cit., at pp.299-300.
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greatly after the cession of British jurisdiction.

The provisional constitution (1971) provides that Sharia
shall be the principal source of law in the state. Along with
the Sharia rules which are applied by religious Qadis there
are the Qatari and Commercial Codes which are applied in the

civil courts.46

Furthermore, in accordance with the
provisions of the amended provisional constitution an advisory

council was set up. The functions of the council inter alia

are to discuss draft laws proposed by the cabinet before their
submission to the Amir for ratification. It also makes
recommendations to the government. Yet these recommendations
are left entirely to the discretion of the government to be
taken.

Finally Kuwait has experienced two different 1legal
systems. During the years preceding her independence in 1961
the Ruler's courts administered justice and Sharia laws were
applied in both <c¢ivil and criminal cases. Since its
independence the legal system in all fields changed rapidly.
The Kuwait government commissioned the well-known Egyptian
jurist Al-Sanhouri to draft the constitution and major codes
for use in the state. Sanhouri wrote the constitution and a
commercial code (which has recently been replaced) in 1981.
He also wrote a Courts' Law and a Conflict of Laws Code, which

is the only one in the area apart from some fragmentary

46 Ballantyne, op.cit., p.55.



49

provisions in Bahrain and Qatar, and in Oman banking law. 47
It is not surprising of course to note these codes were taken
mainly from the Egyptian counterpart and therefore based
originally upon the French system. In 1963 a national
assembly of 50 members was elected. The assembly has the
power, inter alia, of voting of no confidence against the
ministers, approve the budget and pass the 1laws. The
parliamentary life in Kuwait proved to be a unique experience
in the G.C.C. member states.

However in 1976 the Amir of Kuwait, due to internal
political turbulence, dissolved the National Assembly,
providing that the authorities delegated to the Assembly by
the constitution become vested in the Council of Ministers.4®

The cessation of the assembly remained in force until 1981

when a new assembly was elected.

4. The Failure of Federation

Qatar, Bahrain and the seven Trucial shaikhdoms are
commonly known as the British protected states (they are in
special treaty relations with the United Kingdom).49

Following Britain's announcement to withdraw from the

Gulf area by the end of 1971, the rulers of the nine Gulf

47 Ballantyne, ibid., p.20.

48 Ballantyne, ibid., p.45.

49 Al-Baharna, H., The Arabian Gulf States - Their legal
and Political Status and their International Problens,

reprinted (1978) Singapore, pp.1l-22.
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Emirates (Abu Dhabi, Bahrain, Dubai, Qatar, Sharjah, Ajman,
Umm-Al-Qaiwain, Ras-Al-Khaimah and Fujairah) prepared to
consider how political stability could be maintained and
sustained thereafter. Anticipating a political vacuum after
the British military presence in the Gulf, the rulers
immediately responded and began to meet to discuss possible
approaches to overcome potential threats.

Under its treaty obligations, Britain had conducted
foreign and defence affairs on behalf of the Gulf states for
many years. As a result of Britain's absence individually or
collectively the Gulf states would have to take over these
responsibilities themselves. Some of these countries, the
smaller ones specifically, realised that their chances of
becoming a viable political unit were very slim, especially
as the bigger states tended to play a more key role in the
area in the absence of Britain. The effect of Britain's
withdrawal was not restricted to the nine Gulf city states
however, for other Arab and non-Arab countries also saw that
they also had involvement in the area obviously, taking into
consideration the possible crises which might have occurred.

Therefore, the rulers had to unite and seek to achieve
a concrete objective for the prosperity and security of the
area. In this respect Abu Dhabi and Dubai were the first to
spark off the movement towards federation. The rulers of the
two Emirates met on 18th February 1968 on the border between
their two states and formally agreed to form the two

Shaikhdoms in a union, conducting jointly foreign affairs,
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defence, security, social services and adopting a common
immigration policy.

Article 4 of the Abu Dhabi-Dubai bilateral agreement
urged the other Gulf Emirates to discuss the proposal for the
establishment of the wunion. Rulers of the nine Emirates
responded to the invitation of Abu Dhabi and Dubai and met in
Dubai on February 25th, 1968, to consider the future of their
countries. After three days deliberation they reached the
federation agreement which was to come into effect at the end
of March 1968.°°

The Federation agreement invested ultimate political
power in a supreme council composed of the rulers of the nine
Emirates and this body was made responsible for formulating
the overall policies of the federation on political, economic
and social affairs. Chairmanship of the council was rotated
annually among its members.

The chairman represented the federation body internally
and externally. The legislative power was reserved to the
supreme council, consisting of the nine rulers. The executive
body of the federation was to be the "federal council" and
three councils concerned with defence, economy and culture
were to report to it. However, the role of the federal

council was considerably reduced, and it was to operate under

50 The Documents of the Union of Arab Emirates, Part 1,
Palace of Amir Doha, Qatar. Unpublished (Arabic). See also
Heard-Bey, F., From Trucial States to United Arab Emirates -

A Society in Transition, Longman, London and New York (1982),
Pp.343-47.
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the close supervision of the supreme council. The composition
of the federal council was left to the discretion of the
law.>?

Chapter 3 of the agreement, entitled "General Rules",
addressed itself first to the need to cooperate in defending
individual Emirates and the state as a whole against external
aggression; secondly to the supreme federal court, whose
functions were specified only in the draft; thirdly to the
need for the supreme council to decide on its permanent
headquarters; fourthly to the reservation to each Emirate of
the right to manage its own internal non-federal affairs; and
finally to a provision that the supreme council could amend
the agreement, particularly if the amendment tended to make
this among the member Emirates stronger.

It was decided that the agreement should come into force
on 30 April 1968, and remain in force until superseded by a
permanent charter.52

The first legal problem which the countries faced was how
to implement the federation agreement. Qatar particularly
strongly advocated the immediate establishing of the various

organs necessary for the new state to function. On the other

hand, the majority of the Emirates preferred to leave many

°l In the original draft which was prepared by Dr. Hasan
Kamil Adviser to the Government of Qatar and submitted to
Ruler and the Deputy Ruler of Qatar a maximum of four

representations from each Emirate was proposed. See Heard-
Bey, ibid., at p.344.
52

Ibid.
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subjects until the adoption of a constitution for federation
was considered by all the participating countries. It was
impossible to promote progress. In an attempt to solve this
problem and other related issues, the Government of Qatar
suggested that the whole matter should be given to legal
experts for advice. 1In this regard Qatar raised the question
"Should the countries implement the Dubai Agreement of 1968
or should they freeze it until the constitution of the
federation was adopted". Qatar also wanted to know if it was
possible for the new union to obtain membership of the United
Nations. The latter question was raised due to some
speculation that it might not be acceptable for the Union to
be admitted to the United Nations.

The legal experts fully supported Qatar's view that the
Dubai Agreement of 1968 did not need ratification and the
agreement should come into force on 30th March 1968 without
any need of further constitutional procedures. Thus failing
to implement the Dubai agreement would result in a breach of

the agreement.53

In respect of the latter question raised by
Qatar, Professor Rousseau asserted that so 1long as the
"federal union enjoys sovereignty and can be considered as a

separate entity there is no reason why it cannot obtain the

53 Professor Charles Rousseau from Paris University and
Dr. Wahid Rafat, the Egyptian legal adviser to the then Ruler
of Kuwait; ibid. at p.472.
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necessary UN membership".54

(a) Major Obstacles to the Federation

Despite all efforts made to overcome the differences
between the nine Emirates, they could not achieve a consensus
on three basic matters.

First, the question of where to 1locate the federal
capital, and whether a permanent seat of the union should be
designated for once and all as proposed by Qatar or whether
this location should be left until a permanent constitution
was drafted as suggested by Bahrain. It was suggested that
after a short period of transition the city of Abu Dhabi
should be chosen as the provisional federal capital.

Secondly, the voting system in the supreme council was
debated. The proposals were whether unanimity should be the
rule, as demanded by Qatar despite the difficulties of
achieving a unanimous vote at all times, or whether a specific
majority would be satisfactory. The various proposals
included a two-thirds majority, including the vote of the four
large Emirates (Bahrain, Qatar, Abu Dhabi, Dubai), providing
that the council could not achieve unanimity, or a plain two-
thirds majority without giving effect to any Emirate's vote,

or a seven out of nine majority as was proposed by some legal

54 Quoted from Professor Charles Rousseau memo dated 22nd
June 1968, Paris at p.7. Professor Rousseau considered that
the Dubai Agreement 1968 formed a confederation among the nine
Arab Emirates. The Documents of the Union, The Palace of the
Amir of Qatar, op.cit.
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experts.

Thirdly, according to the draft of the permanent
constitution, there should be a federal assembly represented
by the nine Emirates. Bahrain insisted that members of the
proposed parliament (Federal Assembly) should be selected on
the basis of proportional representation. This was opposed
by all other Emirates because this system would have given
Bahrain with its 1large and well-educated population an

55 In addition to the above three

overwhelming advantage.
issues there were other minor differences in matters like the
division of powers between the federal state and the member
Emirates; the budget and whether it should be a percentage
not exceeding 10 percent of the revenues of the oil-rich

Emirates, or whether such contributions should be in

accordance with the total income of every Emirate.

(b) Kuwait and Saudi Arabia Mediation

A joint Kuwait-Saudi delegation headed by Shaikh Sabah
al Ahmed al Gaber Al Sabah, Foreign Minister of Kuwait, and
Prince Nawaf Ibn Abdelaziz, the then Special Advisor to King
Faisal of Saudi Arabia, visited the nine Emirates, carrying
with them some suggestions for a way to achieve a compromise.

Following the recognition by both the Saudi and Kuwait

°> For the different views over the provisions of the
provisional constitution, see Dr. Wahid Rafaat, "The United
Arab Emirates - A Study of the Development of the Provisional
Constitution of 1971", Egyptian Review of International Law,
Vol.26 (1970), pp.1-3; see also Al-Baharna, op.cit., pp.XXI-
XXXIX.
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Government that there was little hope of convincing the nine
Gulf Emirates to ratify the draft provisional constitution
either as it stood or with any possible amendments, they
finally agreed not to oppose the proclamation of the
sovereignty of any member Emirate.

By June 1971 it became clear that both Qatar and Bahrain
were proceeding with plans for independence. The other
Emirates followed, namely, the United Arab Emirates state (the

new federation in the Gulf).56

56 Keesing's Contemporary Archives (1971-72), pp.24731
A, 25010 A.



CHAPTER TWO

ESTABLISHMENT OF THE G.C.C.

(1) The Kuwaiti Initiative:

It should be noted that Kuwait has played an important
role in promoting the idea of cooperation since early in May
1976 when the Amir of Kuwait, Shaikh Jaber Al Ahmed Al Sabah,
who was then Prime Minister and Crown Prince, called for the
establishment of Gulf unity.l

The object was to realise cooperation in all economic,
political, educational and informational fields and the
creation of."a form of unity with solid foundations to serve
the interests and stability of the people in the region".‘2

In December 1978 Shaikh Saad Al Abdulla Al Sabkah, Crown
Prince and Prime Minister of Kuwait made a Gulf tour, during
which joint communiques were issued in the capitals of the
five Gulf States (Riyadh, Manama, Doha, Abu Dhabi and Muscat).
These communiques contained assurances of support for the
realisation of Gulf unity.3 Furthermore intensive efforts

were made by Kuwait during the Arab summit conference in Amman

1 For the reasons underlying the establishment of the
G.C.C., see supra, pp.23-24.

2 The Gulf Cooperation Council, Kuwait News Agency (KUNA)
Digest, Documentation Department, Kuwait, 9th edition, May

1981, p.14.

3 1bid., p.16.
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in November 1980 when Kuwait's Foreign Office circulated a
memorandum containing Kuwaiti views on joint cooperation among
Gulf States in all fields. This memo was distributed to all
Arab Gulf States.?

In January 1981 at the Islamic summit conference held in
Mecca and Taif the leaders of the Gulf States discussed the
Kuwaiti proposal and two other proposals submitted by Saudi
Arabia and Oman.>

Following on from the Kuwaiti initiative the Saudi
proposal identified possible external and internal threats
(associated with the policies of Israel and Iran towards the
Gulf States). The Saudi proposal emphasised that in terms of
security the Gulf States are interdependent and a threat to
one of them could jeopardise the security of every other
state. It also promised Saudi assistance in the event of any
need to counter an external threat or internal subversion.®

The Omani proposal was more particular. It called upon
the Gulf States to set up a joint naval force to protect the

Strait of Hormuz because of its strategic importance as an

international waterway.7

4 1pid., p.13.

5 Tdem.

6 For the text of the Saudi plan, see Middle East,
January (1981), pp.l16-17.

7Al—Ashal, A., The legal and Political Framework of the
Gulf Cooperation Council, Riyadh (1983) (Arabic), p.24.
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Nevertheless the Kuwaiti plan was welcomed and a warm
response was given to it since it proved to be more inclusive.
In final form it ranged over economic, political, social,

cultural and petroleum policies.8

(2) Meetings and Discussions of Ministers and Experts
On February 4th, 1981 the Foreign Ministers of the six

Arab Gulf States met in Riyadh to draw up an organisational
structure for the consolidation and development of cooperation
between them. The Ministers represented each of United Arab
Emirates, Bahrain, Oman, Saudi Arabia, Qatar and Kuwait. As
a result of consultations and discussion held between these
Foreign Ministers a declaration was released and the text was
as follows:

"In recognition of the special ties which bind each
of the United Arab Emirates, Bahrain, Saudi Arabia,
Oman, Qatar and Kuwait to one another, arising from
their common ideology and heritage and the
similarity between their social, political and
demographic structure and out of desire to promote
their people's prosperity, growth and stability
through closer cooperation, the Foreign Ministers
of these states met in Riyadh, Saudi Arabia, on
February 4th 1981, corresponding to Rabi Al Awal
29, 402 A.H.

"The talks at this meeting were aimed at drawing up
a practical framework for the consolidation and
development of cooperation between the states
concerned. As a result it was agreed to establish
a cooperation council between these Arab Gulf states
which would have a general secretariat and hold
regular meetings both on the summit and foreign

8The writer has been able to see the summary of the first
and second memorandum of the Amir of Kuwait which has been
sent to the Amir of Qatar. Both of them covered different
ranges of cooperation. The first memo is undated, while the
second is dated 21.12.80.
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minister level in order to achieve the goals of the
states and their people in all fields.

The steps conform with the national aims of the Arab

nation as expressed in the Charter of the Arab

League, which encourages regional cooperation as a

means of strengthening the nation. 1In this way the

formation of the Gulf Cooperation Council can be

seen as confirming the support of these states for

the Arab League, its charter and objeg}ives, and

for Arab and Islamic causes as a whole.

Gulf States Foreign Ministers decided to hold a further
meeting in Muscat on March 8th, 1981 which was to be preceded
by two experts meetings composed of diplomatic and civil
servants on February 24th and March 4th, 1981, in Riyadh and
Muscat respectively. The purpose of the meeting was to draw
up an integrated structure for the establishment of the Gulf
Cooperation Council of Arab States.

Another statement, however, issued by the six states on
February 14th 1981, outlined the objectives of the Council and
clarified the Council's 1legal status as an international
organisation which was to have its headquarters in Riyadh.10

As had been decided earlier at the fourth Ministers
meeting, the first meeting for the experts took place in
Riyadh from 24 to 26 February 1981. The participants, who
were diplomats and civil servants, were entrusted with drawing

up four basic statutes submitted by the Kuwaiti delegation.

These statutes were concerned with (i) The Fundamental Statute

9Documents of the Gulf Cooperation Council for Arab
States (Arabic), Qatar News Agency, October 1983, Part 1, at
p.13.

101pid., p.14.
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of the G.C.C., (ii) Rules of Procedure of the Supreme Council,
(iii) Rules of Procedure of the ministerial council, (iv)
Rules of procedure of the secretariat.

Between 6th and 10th March 1981 the second meeting of the
experts committee took place in Muscat. The purpose of this
meeting was to conclude the deliberations on the final
revision of the four statutes, which had been discussed at the
previous meeting of the experts. While the meeting was in
progress the Foreign Ministers of the six states met on 8th
March 1981 in Muscat to initial the four statutes.

The main issues the experts in their second meeting in
Muscat dealt with in relation to the establishment of the

G.C.C. were, inter alia, the status of the basic instrument

of the organisation, and in particular whether it should be
determined a 'treaty'. This was suggested by Qatar and
supported by Kuwait because the 'term' is more common in the
practice of international organisations. There was a proposal
from the Omani delegation that it be termed a 'charter'.
There was a further proposal from the delegation of Saudi
Arabia that it should be called ‘'the fundamental statute'.
The reasons put forward by this delegation were connected with
an argument that there would be speculation that the G.C.C.
had come to substitute the Arab League if the terms 'treaty'

or ‘charter' were used to describe the constituent
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instrument.11

Other issues on the agenda were discussed, such
as the preamble of the Fundamental Statute, the organs of the
G.C.C., the frequency and order of the meeting of the supreme
council, voting in the supreme council, the commission for the
settlement of disputes, the meetings of the ministerial
council and the nomination of the Secretary General.
However, having still some difficulties to overcome the
experts committee submitted their recommendations and
proposals to the Ministers of Foreign Affairs whose meeting
was due to be held on March 8th, 1981. This meeting of
Ministers took two days to deliberate by which time they
unanimously agreed the draft of what came to be called the
Fundamental Statute of the G.C.C. and internal regulations
(the rules of procedure of the supreme council, the rules of
procedure of the ministerial council and the rules of

procedure of the commission for settlement of disputes).12

11Report of the Head of Qatari delegation to the experts
committee, dated 14.3.81, Doha, Qatar. The Palace of the Amir
Archives, Unpublished (Arabic). it should be noted that the
Saudi delegation's argument does not find support in the
charter of the Arab League where it provides in Article 9 that
"The states of the Arab League that are desirous of
establishing among themselves closer collaboration and
stronger bonds than those provided for in the present charter,
may conclude among themselves whatever agreements they wish
for this purpose. The treaties and agreement already
concluded or that may be concluded in the future between a
member state and any other state shall not be binding on other
members". However, when the three proposals were put on vote
the Saudi one won through.

12Qgtar News Agency, Part One, op.cit., pp.25-26. For
the text of the four instruments see 26 ILM (1987), pp.1138-
1160.
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By initialling them they were proposed for signature by the
respective Heads of State.

It should be noted here that the International Law
Commission observed that state practice shows that initialling
of a treaty, especially by Head of State or Prime Minister,
or Minister of Foreign Affairs, "is not infrequently intended
as the equivalent of full signature". The Commission, while
recognising this, felt that "it was important that the use of
initials as a full signature should be understood and accepted
by other statesm.13

Article 12.2 of the Vienna Convention on the Law of
Treaties provides that initialling is the equivalent of a
signature when it is established that negotiating states so
agreed.14

Article 12, however, is among several provisions in the
Vienna Convention which "introduced fundamental changes in
practice or ran counter to generally accepted rules of
international law",15 and since Kuwait is the only member of
the Convention, it therefore cannot establish customary law

for the other G.C.C. member states.16

1
p.196.

ligee Brownlie, Ian, Basic Documents in International
Law, 3rd ed. (1983), p.355.

15 see Sinclair, I., The Vienna Convention on the law of
Treaties, 2nd ed., Manchester University Press (1984), p.249.

16 According to Bowman, M. & Harris, D., Kuwait is the
only G.C.C. Member State party to the Vienna Convention on the
Law of Treaties. See Multilateral Treaties. Index _and
Current Status, Butterworths, London (1984). See also the

3Yearbook of the International Law Commission (1966-11),
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The Ministers in their meeting agreed to nominate Mr
Abdullah Yacoub Bishara of Kuwait to be the first Secretary

General of the Council.17

(3) The First Summit of the Heads of States

On 25th and 26th May, 1981, the Heads of State members
of the Gulf Cooperation Council met in the United Arab
Emirates federal capital Abu Dhabi where they signed the
Fundamental Statute, the Rules of Procedure of the Supreme
Council, the Rules of Procedure of the Ministerial Council,
the Rules of Procedure of the Commission for the Settlement
of Dispute. All these had previously been initialled by the

18 At the summit the Heads of State issued

Foreign Ministers.
a final communique outlining the council's organisational
structure, its institutions, objectives and the role of its
member states in promoting regional, Arab and international
causes and their relations with regional and global
organisations.

The summit approved the Foreign Minister's nomination of
Mr Bishara as the Secretary General.

In order to realise the objectives of the Council as

stipulated in Article 4 of the Fundamental Statute the heads

Fifth Cumulative Supplement of the book, University of
Nottingham Treaty Centre (1988), p.92.

17Mr. Bishara was the former Ambassador of Kuwait in the
U.N. from 1971-1981.

18Qatar New Agency, Part 1, op.cit., pp.25-26.
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of state in their communique established five committees for
socio-economic planning, financial and economic cooperation,
industrial cooperation, oil and socio-cultural services.

At the same time, the final communique clearly stressed
that security and stability of the Gulf is the responsibility
of its own people and states. It said the Council represented
the will of these states and their right to defend and
preserve their independence. The communique affirmed the
leader's outright rejection of any foreign intervention
whatsoever. It further called for the entire region to be
kept out of international conflicts in particular as regards
the presence of foreign fleets and military bases in the area.
The communique also stated that the heads of the six states
abide by the Charter of the Arab League and resolutions
adopted at all Arab summit conference organisations and its
resolutions. In addition, they expressed their commitment to
the principles of the non-aligned movement and the U.N.

Charter.19

(4) The Legal Character of the G.C.C. Constituent Instrument
and its Entry into Force

It is to be noted that most international organisations

are established by a convention concluded between the member

195ee the final communique in Qatar New Agency (Arabic),
op.cit., pp.91-93.
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20 However there is some controversy as to whether a

states.
treaty 1is a necessary requirement to establish an
international organisation.

Seyersted considers that the requirement of a treaty is
not a necessary requirement either to constitute an
international organisation or to establish it as a subject of

21 Quite a number of international

international law.
organisations have been established by resolutions. This is
the way the Asian-African Legal Consultative committee, the
Council for Technical Cooperation in South and South-East Asia
(Colombo Plan), Comecon, The Inter-American Defence Board, the
International Cotton Advisory Committee, the International
Hydrographic Bureau and the International Rubber Study Group

were established.22

Schermers regards the treaty as a better
criterion to distinguish public from private international
organisations and this is widely accepted by the United

23 Brierly provides a definition of international

Nations.
organisation in his report on the law of treaties to the

International law Commission which includes the term treaty

20Schermers, Henry G., International Institutional Law,
Sijthoff and Noordhoff (1980), at p.1l1.

21

Seyersted, F., "International Personality of
International Organisations. Do their Capacities Really
Depend upon their Constitution?" I1.J.I.L. (1964), pp.43-48.

22These examples are found in Peaslee, A.J.,

International Governmental Organisation Documents, revised
third edition, Martinus Nijhoff, The Hague (1974), pp.79, 273,

326, 805, 243, 306 and 367 respectively.

23Schermers, op.cit., at p.11.
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as a basic element for defining an international

24 Fitzmaurice provides the following definition

organisation.
with similar emphasis of the term "treaty":

"The term - International Organisation - means a

collective of states established by treaty with a

constitution and common organs, having a personality

distinct from that of its member states, and being

a subject £§ international law with treaty making

capacity."

As concerns the G.C.C. it has been found necessary to
establish the organisation by entry into force of the treaty
of 25th May 1981. This is embodied in Article 1 of the
Fundamental Statute.

"A council shall be established hereby to be named

the cooperation council for the Arab states of the

Gulf, herein after referred to as cooperation

council."

Furthermore, Article 19 of the Fundamental Statute provides:

"This statute shall come into effect as of the date

it is signed by the heads of state of the six member

states named in the preamble."

The words of the above provision clearly indicate that the
Fundamental Statute was intended to come into force as from
the date of the signature of the heads of state.

It is firmly established as international practice that
heads of state are considered as representing their state for

the purpose of all acts relating to the conclusion of a

245ee Yearbook of the International ILaw Commission.
First report on relations between states and inter-
governmental organisations by Abdullah El Erian (C/CN 4/161),
11 June 1963 at p.1l66.

251pid. at p.167.
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treaty.26 However, it is not always easy to determine that
there is a general rule that international law attributes the
right to represent the state in its international relations
to heads of state and that a treaty concluded by him is
internationally valid. Some jurists hold the view that the
criterion of the competence of the treaty-making organ is the
authority which is conferred upon it under domestic law

27 The

without any reference to international 1law.
constitutional limitation upon the competence of the head of
state is emphasised by Oppenheim where he states:

"Treaties concluded by the heads of state in person

do not require ratification provided that they do

not concern matters in regard to which

constitutional gﬁftrictions are imposed upon the

heads of state."

However, the development of the constitutional system of
government under which various organs are given a say in the
treaty-making power, has increased the importance of
ratification. It is a problem relating to the fact that some
states insist on parliamentary approval of the treaty although

the treaty expressly provides that it operates as from

26Sinclair, I, The Vienna Convention on the ILaw of
Treaties, 2nd ed., Manchester University Press (1984), at
p.31'

27Holloway, K., Modern Trends in Treaty Law, Stevens &
Sons, London (1967), pp.123-128. See also, Wildhaber, L.,

Treaty Making Power and Constitution, Helbing and Lichtenhahm
(1971), pp.149-152.

28y, Oppenheim, International ILaw, Vol.1l, 7th ed.,
Longman (1948), pp.511-12. )
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signature.29

Philip Jessup in this regard affirms that despite the
fact that there is no residuary rule for ratification and
international law has no problem to bring a treaty into force
on signature, it is a matter of the constitutional law of the
state to provide for any particular procedure to be
performed.30 Similarly Fitzmaurice agrees that a treaty needs
no ratification if it is expressed to take effect as from
signature. However, if the constitutional 1law of the
contracting party requires the consent of the legislature,
then it must be obtained.3! 1In a modern approach to this
subject Article 46 of the Vienna Convention on the Law of
Treaties provides:

"1l. A state may not invoke the fact that its consent

to be bound by treaty has been expressed in

violation of a provision of its internal 1law

regarding competence to conclude treaties as in

validating its consent unless that violation was

manifest and concerned a rule of its internal law

of fundamental importance.

2. A violation is manifest if it would be

objectively evident to any state conducting itself

in the matter in3sccordance with normal practice and
in good faith."

29Starke, S.G., Introduction to International Law, 9th
ed., Butterworths (1984).

30Jessup, P.C., A Modern law of Nations, Archon Books
(1968), at p.l26.

31Fitzmaurice, G.G., "Do Treaties Need Ratification?"
B.Y.I.L. XV (1934) at p.127.
32

See Brownlie, Basic Documents, op.cit., pp.368-69.
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This Article establishesvthat a state may not invoke the
fact that its consent to be bound by a treaty has been
expressed in violation of a provision of its internal law
unless this violation is objectively manifest to the other
contracting parties. The constitutions of the G.C.C. member
states save for Kuwait and Bahrain confirm the exclusive
treaty-making power of the heads of state or the executive
power.

Article 54 of the United Arab Emirates constitution
describes the powers and functions of the head of state.
These include chairmanship of the supreme council, signing
union decrees, law and decisions, appointing the Prime

33 Nevertheless

Minister and some other ceremonial functions.
according to Article 91 of the constitution the government
must inform the federal council about the treaties and
international agreements which it concludes with foreign
countries or with various international organisations with
appropriate explanations. Yet the union national council has
no role whatsoever in ratifying the international treaties.

Article 47 of the constitution provides that the supreme

council of the union (consisting of the rulers of seven

Bconstitution of the United Arab Emirates in the
Constitutions of the Countries of the World, editors Albert
P. Blaustein and Gisbert H. Flanz, Oceana Publications Inc.,
Dobbs Ferry, New York (1982). The union authorities of the
U.A.E. is composed of the following organs: (i) the Supreme
Council of the Union, comprising the seven rulers of the
Emirates; (ii) the President and the Deputy President of the
Union; (iii) the Council of Ministers of the Union; (iv) the
Union National Council; and (iv) the union judiciary.
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Emirates making up the wunion) is responsible for the
ratification of the international treaties. Such ratification
is accomplished by decree by the head of state.

It is to be noted that the decisions of the supreme
council in procedural matters are binding by an affirmative
vote of the majority of its members. But its decisions in all
other matters become binding by an affirmative vote of five
members, including the concurring votes of both the Emirates
of Abu Dhabi and Dubai (Article 49 of the constitution).
However, the constitution does not lay down any criterion to
distinguish the procedural from substantive matters.

Article 37 of Bahrain's constitution provides that:

"The Amir shall conclude treaties by decree and

shall transmit them immediately to the National

Assembly with the appropriate statement. A treaty

shall have the force of a law after it has been

signed, ratified and published in the official
gazette. However treaties of peace and alliance,
treaties concerning the territory of the state, its
national resources or sovereign rights or public or
private rights of citizens, treaties of commerce,
navigation and residence and treaties which entail
additional expenditures not provided for in the
budget of the state, or which involve amendment to

the laws of Bahrain shall come into effect only when

‘'made by a law. In no case may treaties inclg%e

secret provisions contradicting those declared.

According to the above provision it is obvious that the
National Assembly has a considerable role in ratifying some
treaties which are mentioned above. Nevertheless at the time

of establishing the G.C.C. the National Assembly played no

34constitution of Bahrain is modelled closely on the
Kuwait constitution of 1962. See the constitution of Bahrain
in Constitutions of the Countries of the World, op.cit. by
Patricia E. Darkin, issued June 1985.
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role in approving the G.C.C. Fundamental Statute. In point
of fact the National Assembly was dissolved in 1975, and the

35 The power of

Amir has continued to rule by decree.
concluding treaties therefore vests solely in the Amir.

As for Saudi Arabia, it has no formal constitution other
than the Quran and other sources of classical Islamic law.36
However the king issued a regulation called "a regulation of
Council of Ministers" which organises, inter alia, the treaty-

37 Articles 18, 19 of the

making power in Saudi Arabia.
regulation give the king an exclusive power to approve
international treaties and its amendments by Royal decrees.
The Sultanate of Oman may be described as an Arab Islamic
state which regards the Islamic Sharia as the main source of

38 The system of government in Oman is not

legislation.
governed by any written constitution. However the Sultan (the

head of state) issued a decree in 1975 which regulates the

35Amin, S.H., Middle East Ilegal Systems, Royston Ltd.
(1985), p.18.

36Saudi Arabia is one of ten countries of the world which
does not have a modern constitution. It has often been stated
that its constitution is the Quran. See Constitutions of the
Countries of the World, op.cit., issued March 1976 at p.l.

37For the text see the G.C.C. Legal Gazette No.2 (1982),
pp.73-83.

38By the Royal Decree of 19 October 1981 the Sultan set
up a 45 member state consultative council. The council
consists of 17 members representing various sections of the
government, 11 members representing the private sector, and
17 members representing the regions. However, all the members
are appointed by the Sultan and they have no power whatsoever
in passing any international treaty. See Amin, S.H., Middle

East lLegal Systems, op.cit., at p.284.
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39 Article 3 of the decree

administrative organs of the state.
gives the Sultan first the power to conclude international
treaties and thus does not need any further procedure to bind
Oman on the international plane. There is another type of
treaty which are signed by persons authorised by the Sultan.
In the second type the treaty does not bind the Sultanate
unless it is ratified by the Sultan himself.

Article 24 of Qatar's amended provisional constitution
provides that the Amir as head of state concludes treaties by
decree and informs the Advisory Council with an appropriate

40 In accordance with the constitutional provisions

statement.
the Advisory Council is not a legislative body and does not
have the authority to pass legislation. The Council may be
consulted as a convenient advisory body and its opinion sought
on matters connected with legislation. If the government
chooses to consult the council, the members of the council
give their opinions in the form of recommendations which are
entirely left to the discretion of the government to be taken
(Article 51 of the amended provisional constitution).

Articles 23 and 24 of the constitution provide clearly

that the treaty-making power vests in the Amir and in his

39For the text of the regulation and its amendment see
G.C.C. legal Gazette No.l1 (1983), pp.7-37.

40s5ee the amended provisional constitution of 17 April
1972, which repeated the provisional constitution of 2 April
1970, published in Qatar Official Gazette (Al-Jaridah al
Rasmiyah) No.55, 22 April 1972.
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capacity he concludes treaties and ratifies them by decree.*

Kuwait is the only country among the G.C.C. member states
where its national assembly played a remarkable role in
approving the Fundamental Statute. Following extensive
deliberation upon the matter in the assembly, the body finally
recommended that Kuwait become a member of the G.C.C. Members
of the Assembly discussed what reservations and anxieties they
had.*

In 1976 an order of the Amir suspended the operation of
the provision of Articles 56(3), 107, 174 and 181 of the
constitution relating to elections, and dissolved the National
Assembly, providing that the authorities delegated to the

Assembly by the constitution vested in the Council of

Ministers. The Order also provided that laws should issue by

“In accordance with the provisions of the amended
provisional constitution of 1972, members of the consultative
council, the first semi-legislative body in the history of
Qatar, were appointed by a decree issued by the ruler on 23rd
April 1972 under Articles 41-42 of the provisional
constitution. Membership of the consultative council is
restricted to original Qatari nationals over the age of 24
years; see Amin, op.cit., at p.300.

QAssembly members expressed fear that popular freedom
in Kuwait might be diminished as a consequence of the decision
to establish the new regional organisation. Abdul Aziz
Hussein, the Minister of State, assured the Assembly that the
council was compatible with the charter of the Arab League,
which permits member countries to work in diverse ways for
inter-Arab cooperation and coordination. The Assembly Vice-
President underlined that the people in most of the Gulf
states had no voice in the establishment of the council. He
stressed that the single exception was Kuwait where the merits
of the council had been discussed in the National Assembly and
the mass media. See Assembly Proceedings, No.10, 7 July 1981,
pp.70-80 and the Proceedings, No.11, 14 July 1981, pp.153-57.
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Aniri Decree or in case of emergency, by Amiri Order. Article
4 of the Order provided for the setting up of the committee
to recommend the necessary amendments to the constitution in
the 1light of practical experience, "provided that such
amendments shall be in accordance with the spirit of our
Islamic Sharia, drawing upon our original Arab Kuwaiti
traditions".43

Shaikh Jaber Al Ahmed Al Sabah, who survived a car bomb
assassination attempt in May 1985, dissolved his country's
parliament on 3 July 1986, saying that Kuwait was the target
of a destructive foreign conspiracy. The decree states
reasons for dissolution that the country faces many ordeals
and hardships, its security has been exposed to a fierce
foreign conspiracy which threatened lives and almost destroyed
the wealth of the homeland. The decree also imposed press
censorship and suspended four articles of the Kuwait 1962
constitution. These articles are 56.3 which deals with the
competence of the Amir to appoint ministers among the members
of the National Assembly, Article 107 which gives the Amir the
right to propose the constitution by amending or deleting or
adding new provisions; and Article 181 which allows the
National Assembly to hold its meetings even when martial law

is in force.44

43 Kuwait Official Gazette, Supplement 1097, Amiri Order,
29 August 1976. The Kuwaiti National Assembly was reconvened
in 1980: Amiri Order, 24 August 1980, Official Gazette,
No.1316, August 1980.

44 See The Guardian, 4.7.86.
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Article 70 of the Kuwait constitution, which is identical
to Article 37 of the Bahrain constitution, provides:

"The Amir shall conclude treaties by decree and

shall transmit them immediately to the National

Assembly with appropriate statement. A treaty shall

have the force of law after it is signed, ratified

and published in the official Gazette.

However, treaties of peace and alliance, treaties

concerning the territory of the state, its natural

resources oOr sovereign rights, navigation and
additional expenditures not provided for in the
budget, or which involve amendment of the laws of

Kuwait, shall come into force only when made by a

law. In no case may treaties includf5 secret

provisions contradicting those declared."

From the above provision it appears that there are two
kinds of treaties, each of which requires a different
procedure in order to come into force.

The Amir himself has the constitutional power to conclude
treaties. The signature of the Amir on the Royal decree is

46 However, the

considered equivalent to ratification.
constitution requires that the Amir must inform the National
Assembly immediately with an appropriate statement. This is
only to keep the National Assembly informed as regards the
external relations of the country. Nevertheless, the
constitution does not limit the time in which the Amir should

inform the Assembly. It also does not specify the content of

the statement. All these matters are left to the discretion

45constitution of countries by Blaustein, op.cit., pp.5-
35.

46rhis is the interpretation of Hassan, H., The

Principles of the Constitutional Law in Kuwait, Dar Al Nahdah,
Beirut (1968) (Arabic), pp.331-33.
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of the Amir. The National Assembly therefore has no power to
discuss the treaty or approve it or decide on it. But this
restriction does not extend to inquiring into the political
consequences of the treaty and even censuring the minister
responsible through a vote of no confidence.4’

The second type of treaty mentioned in Article 70
requires the consent of the Assembly. The treaties in this
group are those which directly affect the rights of people,
their personal freedom or concern, the sovereignty and the
interest of the state. This type of treaty comes into force
only by enabling Acts. The ratification of this type of
treaty does not take place until the parliamentary procedure
has been fully exhausted. The executive power first has to
sign the treaty and send it to the National Assembly for its
consent. If it is approved the National Assembly submits the
treaty to the Amir for ratification and then to have it
published in the official Gazette. The National Assembly,
while it discusses the treaty, may approve it in its entirety
or reject it, but it has the power to postpone giving its
consent.48
However the question to be asked is whether the G.C.C.

Fundamental Statute belongs to the first or the second type

of treaty, as explained above.

Ibid.

48Al-Tabtabai, A., The Constitutional Law in Kuwait - A
Comparative Study, Dar Al-Ulum, Kuwait (1985) (Arabic),
pp.553-57.
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It is apparent that the treaty belongs to the second
type. There are two reasons which the Kuwait National
Assembly put forward. One is that Article 17 of the G.C.cC.
Fundamental Statute obliges the member states to contribute
equal amounts to the budget of the Secretariat General.
Article 73 of the Kuwait constitution does not allow budgetary
increase unless it is approved by the National Assembly. The
second reason is that Article 18 of the Fundamental Statute
provides that representatives of the G.C.C. member states and
the council's employees enjoy privileges and immunities as are
specified in agreements to be concluded for this purpose
between the member states.??

However, the position in international 1law is that
treaties of cooperation may imply a voluntary restriction of

0

sovereignty.5 Schwarzenberger points out that the

acquisition of any jurisdiction by international institutions

must rely on the acts of transfer from the member states.51

He further confirms that:

"By consenting to the establishment of an
international institution each member must be taken
to have transferred these rights to the institution
in gquestion. Thus the functional jurisdiction
exercised by international institutions is merely
the sum total of the pooled and delegated rights of

49See the decree No.44, 1981 and the explanatory
memorandum in Kuwait Official Gazette (Kuwait Today) No.1367,
year 27, 22 July 1981, pp.l1l2-15.

5oSee the Report of the International lLaw_Association,
45th conference, Lucerne (1952), pp.30, 35.

51Schwarzenberger, G., "The Forms of Sovereignty", in
Defence of Sovereignty, edited by W.J. Stankiewkz, Oxford
University Press (1969), pp.178-79.
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positive sovereignty which result from the transfgg
of rights from the member to these organisations."

The G.C.C. Fundamental Statute calls for political,
economic, social and cultural cooperation by the member
states, and organs have been established to strengthen this
cooperation (Article 4, 6). There exists an international
organisation by which G.C.C. member states seek reciprocal
interest in all fields. The G.C.C. has power to take binding
decisions as well as to make recommendations to member states
on a broad range of subjects. Although these recommendations
are not legally binding they may have political repercussions
if not followed.>3 They may, for example, affect foreign
relations between member states. Since the organisation
functions by means of its organs the Fundamental Statute
provides some obligations on the member states to grant
privileges and immunities to both the staff of the
organisations and the representatives of the member states
(Article 17). These provisions may have implications for the
concept of sovereignty of states.

In making such provisions the sovereignty of each state
must suffer to the extent stipulated in the constituent
instrument.

Having satisfied ourselves with the conclusion that the

Fundamental Statute of the G.C.C. could be included in the

Ibid.

53rhomas and Thomas, Non-intervention. The Law and Its
Import in America, Southern Methodist University Press, Dallas
(1956), pp.108-9.
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second type of treaty which needs the consent of the
parliament, it is necessary now to answer whether the Kuwaiti
Government could put forward such an argument and thereby
declare its signature invalid. In other words, is Kuwait
likely to plead its own failure to satisfy its constitutional
requirement as sufficient reason for not being bound by the
Fundamental Statute?

It is suggested by Fitzmaurice that except in those cases
where a treaty provides that entry into force is dependent on
the municipal legislature, a state cannot invoke its failure

54

to escape its international obligations. However, Hyde

disagrees with this view where he states that an
unconstitutional treaty must be regarded as void.>> Similarly
Wheaton says:

"Where, indeed, such auxiliary legislation becomes
necessary in consequence of some limitation upon
the treaty-making power, expressed in the
fundamental laws of the state, or necessarily
implied from the distribution of its constitutional
power, such for example a problem prohibition of
alienating the national domain, then the treaty may
be considered as imperfect in its obligation until
the national assent has been given les e forms
required by the municipal constitution."

McNair, however, points out that a distinction should be

made between a state where its constitutional limitation as

5‘1"Fitzmaurice, "Do Treaties Need Ratification?", op.cit.,
at p.130.

5SHyde, C., International lLaw Chiefly as Interpreted and

applied by the United States, Vol.2, Little Brown and Co.
(1947), pp.1383-86.

56Wheaton, Elements of International law, Stevens & Sons
Ltd., London, 6th English edition, Vol.l (1929), at p.499.
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regards the consent of the legislative power is notorious and
a state where its constitutional provision in this regard is
obscure to the other contracting parties. Only in the former
case McNair suggests that a state may plead constitutional
incapacity.57

The Vienna Convention on the Law of Treaties has
restricted the power of states to invoke internal 1law as
invalidating their consent to be bound by a treaty. Such a
plea is possible now only where the violation would be
objectiVely manifest and would concern a rule of its internal
law of fundamental importance.58

In the light of the foregoing it is likely that Kuwait
would succeed in its claim that the constitutional provisions
have not been followed. Not only must the constitutional
provision be manifest, "notorious"?? but must also be a

fundamental rule. Therefore invoking Article 46 of the Vienna

Convention on the Law of Treaties is possible due to the fact

57McNair, A.D., in his introduction to Mr. Ralph Arnold's
Treaty-Making Procedure, Oxford/London (1933), p.118.

58The Vienna Convention on the Law of Treaties, Article
46. See Brownlie, I., Basic Documents, op.cit., pp.368-69.

59The attitude of the Kuwait National Assembly as regards
the approval of the inclusive security agreement gives us
clear evidence that the other G.C.C. member states are well
aware of the constitutional 1limitation. On October 17-18
1982, the G.C.C. Interior Ministers held their second meeting
in Riyadh to discuss draft proposals for the security
agreement. At the end of the meeting it was announced that
the ministers had failed to reach an agreement. According to
the Interior Ministers of Saudi Arabia and Oman the failure
was attributed to the influence of the Kuwait constitution and
the Kuwait National Assembly.
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that the constitutional provision is manifest, "notorious",
whereas Article 70 of the Kuwaiti Constitution requires the
consent of the National Assembly if the treaty concerns
sovereign rights (e.g. granting privileges and immunities) and
also involves additional expenditures.

Not only that, but also the absence of thé consent of the
Kuwait National Assembly may be regarded as a manifest
violation to the constitution which is fundamental in

nature.60

® see in this regard, Meron, T., "Article 46 of the

Vienna Convention on the Law of Treaties (Ultra Vires
Treaties): Some Recent Cases", XLIX B.Y.I.L. (1978), pp.180-
81.
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CHAPTER THREE

THE REALISATION OF THE G.C.C. OBJECTIVES IN THE

FUNDAMENTAL STATUTE AND THE U.E.A.

INTRODUCTION

The G.C.C., like any international organisation, aims at
certain objectives contained in its constitution. However,
one objective which is conspicuously avoided is any suggestion

! Unlike other international

of a military character.
organisations,2 the Fundamental Statute of the G.C.C. does not
lay down any principles as a basis for achieving those
objectives (i.e. the Arab league, the Organisation of African
Unity, and the Organisation of American States). However,
there are some principles which could be inferred from the
constitutions of the G.C.C. member states, the final
communique of the first meeting of the G.C.C. supreme council

and the pronouncements of officials in the member states,3

'Bouachba, T., "Le Conseil de Cooperation des Etats

Arabes du Golf", Revue generale de droit international public,
Tom.LXXXIX (1985), pp.60-62.

2Al—Ashal, A., The lLegal and Political Framework of the
Gulf Cooperation Council, op.cit., p.134.

3see Article 12 of the UAE constitution, Art.5(3) of
Qatar constitution in The Constitutions of the Countries of
the World, op.cit.. The UAE constitution issued August 1981,
p.5. As for Qatar, see The Legal Gazette No.2 dated 15 March
1983 at p.43 (Arabic). For the pronouncements of the G.C.C.
officials, see Qatar News Agency Documentation (1983),
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principles such as sovereign equality of all G.C.C. member
states, settling of disputes by peaceful means, non-
interference in matters which are essentially within the
domestic jurisdiction of any state, the adherence to the
principles of non-alignment and the U.N. Charter. In addition
to the objectives laid down in Article 4 there is also the
intention to cooperate in various fields aimed at
strengthening cooperation. It is envisaged that there would
be cooperation in the establishment of scientific research
centres, implementation of common projects and encouragement
of cooperation by the private sector for the good of the
people. These by themselves are not objectives but merely
serve as a basis for cooperation. Nevertheless it is not
difficult to identify four basic objectives from the
Fundamental Statute. These will be examined in turn.
(i) Political Coordination

It is thought that within the provisions of Article 4 of
the Fundamental Statute, it would not be possible to take
meaningful and durable common actions among member states
unless they adopted a unified political position.

Political unity is one of the G.C.C. objectives. Article
4.1 of the Fundamental Statute provides:

"To effect coordination, integration and

interconnection between member states in all fields
in order to achieve unity between them."

op.cit., pp.103-28.
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Yet the term "unity" is extremely vague and widely
interpreted. It is important to examine the meaning of the
word as used in this Article.

In the view of the G.C.C. Secretariat neither federal nor
confederal unity is meant in the context of Article 4. The
term "unity" is an elastic frame which responds to the changes
of development and the degree of accomplishment. The Gulf
joint work does not draw any end or border for the work. It
is flexible, wide and spacious for any future activity.* This
suggests that the G.C.C. member states do not exclude any form
of structural relations possible in the future whether federal
or confederal.

The distinction between a federation and a confederation
depends essentially upon the degree of centralisation of
" power. While in a federal structure the competence of the
total state is distributed between a central government and
the local government, in a confederation, states do not have
such centralisation.’

In spite of the fact that the Fundamental Statute refers
to political unity as an objective of the organisation, the
Fundamental Statute does not indicate a clear intention on the
part of the member states to relinquish some measures of

sovereignty as would be necessary in a federal structure.

“The Secretary General Abdullah Bishara, The Role of the

G.C.C. in the Realisation of Arab Unity, G.C.C. Secretariat
Publications (1985), p.2 et seq.

5Kelsen, H., Principles of International Law, Holt,
Rinchart (1966), pp.262-66.
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This view is supported by some delegates' reports while they
were discussing the adoption of the fundamental statute.®

These reports suggest that member states prefer to retain
their own executive, 1legislative and judicial power.
Nevertheless, political coordination prevails and is achieved
in reality. Political coordination is achieved by means of
various contacts at ministerial level and among the heads of
state. It becomes concrete both at ministerial level and the
Supreme Council.

The member governments held their regular and
extraordinary meetings to settle their disagreements in
respect of differences regarding difficult international
problems affecting, directly and indirectly, the Gulf states.
The most important issues dealt with so far have been the
Palestinian issue, the Lebanese issue, the Irag-Iran conflict
and generally the security of the Gulf region. On May 7, 13,
14 and 16, 1984 Saudi and Kuwaiti oil tankers in the Gulf were
hit by air strikes. The Foreign Ministers of the six G.C.C.
member states immediately held an extraordinary session in
Riyadh on May 17 to deal with the offensive and decided to
present the issue to the U.N. Security Council as "a threat

to the safety and stability of the area" which has serious

®since the travaux preparatoires have not been printed,
one may only refer to reports of the head of Qatar delegation
to the legal experts committee. Muscat, March 1981, op.cit.,
p.3.
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implications for international peace and security.7
Meanwhile, the G.C.C. Ministerial Council decided to take
the matter up at an extraordinary meeting of the Council of
the Arab League for the adoption of a unified Arab stand on

8

the issue. On May 21st, the G.C.C. member countries called

for a U.N. Security Council meeting to discuss the offensive’
with a majority of 13 votes to none and with two abstentions
(Nicaragua and Zimbabwe). The Security Council on June 1st
1984 adopted a decision which "calls upon all states to
respect, in accordance with international law, the right of
free navigation" in international waters and "the territorial
integrity" of the G.C.C. member states which are not parties
to the hostilities.

This is further evidence of cooperation in practice of
G.C.C. foreign ministers meeting privately to agree on a

common position to present before major international

organisations (i.e. the Arab League, the Organisation of the

"on the security issue, see infra, chapter 8. For the
letter of the G.C.C. member states, see the Official Records
of the Security Council, 39th year, supplement for April, May
and June 1984, Document S/16574. See also Kuwait News Agency
(KUNA). Special dossier on the occasion of the fifth G.C.cC.
summit conference in Kuwait, November 1984, pp.32-33.

81bid.

A letter dated 21 May 1984 from the representatives of
Bahrain, Kuwait, Oman, Qatar, Saudi Arabia and United Arab
Emirates addressed to the President of the Security Council

(S/16574). See Official Records of the Security Council, 39th
year, supplement for April, May and June 1984.

10S/INF/40, Security Council Official Records, 39th year,
1984, p.15.
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Islamic Conference, U.N.). The G.C.C. states hope in this way
to present a united and coherent group expressing a united
voice in respect of the problems discussed. This could be
achieved by many ways such as exchanging information,
developing common positions, agreeing on candidates to be put
forward and agreeing on a common spokesman.”

However it is not clear whether G.C.C. governments are
obliged under the charter to consult and coordinate their
foreign policy. In 1985 Oman and United Arab Emirates
successively established diplomatic relations with the Soviet

2 This

Union without consulting the G.C.C. in advance.'
attitude of the two G.C.C. members was construed by some
member states as incompatible with the objectives of the
G.C.C. They added that all decisions which have been taken
through G.C.C. organs required coordination at 1least in

13

important political matters. Furthermore Article 8(5) of

the Fundamental Statute provides that one of the Supreme

Msee Kaufman, J., United Nations Decision-Making,
Sijthoff and Noordhoff (1980), pp.90-2. It should be
mentioned there that the G.C.C. member states acted both
during and after the emergency session of the Security Council
on the Iranian attacks against the Kuwaiti and Saudi
commercial ships. The G.C.C. Foreign Ministers addressed the
Security Council in the name of the G.C.C. as well as for
their own respective governments. Kuwait's Deputy Premier,
in his address, 25 May 1984, said: "the policy of Kuwait and
the G.C.C. member states is to preserve the Gulf as a zone of
peace and stability". The same attitude was repeated by
Qatar's State Minister of Foreign Affairs, see Kuna, op.cit.,
p.33-A.

2private information of the writer.

B1pid.
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Council's functions in achieving the objectives of the G.c.c.
is to "approve the bases for dealing with other states and
international organisations". However, if there 1is any
obligation to consult it can only be moral. The enforcement
of decisions of the G.C.C. appears to depend entirely on the
good faith of its members. As such it may be argued that the
relationship between the G.C.c. member states is akin to that

between member states of loose confederation."

A
confederation is defined as an association of independent
states bound together by international treaty having its own
organs. The constituent treaty gives the organisation certain
power which acts upon the states and not the individuals
though the organisation power does not affect the full

5

sovereignty of the member state.' Although the members of a

Ysee Rivlin, P., "The League of Nations as Confederacy",
International Relations, 5 (1975-77), Vol.V, No.4, November
1976, pp.1121-38. Rivlin in this article compares the theory
and practice of the League of Nations with the model of
confederacy as presented by Professor Christopher Hughes in
his inaugural 1lecture, Confederacies, Leicester University
Press (1963). See also, Schwarzenberger, International Law
(1949), p.520 who describes both the League of Nations and the
United Nations as "typical confederations as distinct from

federations". Makarim, E., "The Positive Impact of the
Establishment of Gulf Cooperation Council on the Issues of
Private International Law in member States", seminar of

Unification of Private International Law Legislations of the
Gulf, Centre of Gulf and Arabian Peninsula Studies, Kuwait,
21-23 November 1987, pp.23-25. Makarim regards the G.C.C. as
a confederation of states.

Y see Oppenheim, L. International ILaw, Vol.1l, (1905),
p-128. See also Reuter, P., International Institutions,
George Allen and Unwin Ltd. (1955), p.184. Corbett, P., cites
Jellinek's definition of confederation as "permanent union of
independent states, based on agreement and having for its
object the protection of the territory of those states and the
preservation of peace between them. Other objects may by
agreement be pursued. This union requires a permanent
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confederation of states may have some obligations regarding
their international relations, their competence in foreign
affairs is not restricted.'

Nevertheless there are essential differences between
confederations which have all ceased to exist and
international organisations.17

The object of confederations is declared to be the
preservation of the external and internal security of the
confederate states.'®

The common features of the confederation differ greatly
from those of international organisations. The main purpose
of confederation is to maintain a common defence and foreign

policy through binding decisions of the supreme organ.19

organisation for the realization of its end". Corbett

concludes that Jellinek's definition is sufficient to consider
the League of Nations as a confederation of states: "What is

the League of Nations?", 5 B.Y.I.L. (1924), pp.l147-48.

16 Kelsen, H., Principles of International ILaw op.cit.,

at p.263. Kelsen concludes that there is no essential
difference between these confederations and international
organisations. See also Kunze, J., The Changing Law of
Nations, Ohio State University (1968), pp.28-33 and also p.107
where he states that the 0.A.S., Arab League and European
organisations are no more than loose associations of sovereign
states which have their highest form in the type of
confederations.

7 The defunct Germanic confederation (1815-1866); the
American Confederation (1776-1787), 1later converted into
federation; and the Swiss Confederation (1291-1798), also
converted into federation.

18 Wheaton, H., Elements of International Law with a

Sketch of the History of the Science, London, vol.I (1836),
p.69.

19 Verzijl, J., International Iaw in Historical
Perspective, A.W. Sijthoff, Leiden, Vol.II (1969), pp.160-61.
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Furthermore the constitutions of confederations contain
provisions quite alien in nature to those of international
organisations.
In the Germanic confederation, for example, the Diet had
power to establish fundamental laws for the confederation, and
organic regqulations as to its foreign, military and internal

relations.?

When war was declared by the confederation, no
state could negotiate separately with the enemy, nor conclude
peace or an armistice without the consent of the réét.21

In case of denial or unreasonable delay of justice by any
member state to its subject, the aggrieved party might invoke
the mediation of the Diet.?

Furthermore, confederations envisage wars as a sanction
within the community against a member guilty of violating the
constitution and against a state outside the confederation and
in such a case the obligation arose to enact laws by which
individuals were obliged to do military service and to pay
taxes.®

Another marked contrast between a confederation and an

international organisation is that, whereas an international

organisation has international personality, the union of

20 Acte final, Art.58, Wiener Schlass Acte Art.12-15 in
Wheaton, op.cit., p.73.

2! 1bid., p.74.

2 Article 29 of the Wiener Schlass Acte in Ibid., p.75.
23
p.263.

Kelsen, H., Principles of International law, op.cit.,
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confederated states is not an international person.24

One cardinal distinction between the confederal structure
and an international organisation is that in the former case
the rules governing the establishment and relationship between
the member state in peace and war were contained solely in
their constitutions, while in the case of the latter the
constitution has to observe certain universal rules as
contained in the U.N. Charter.

(ii) Economic Integration

Article 4 of the Fundamental Statute deals briefly and
in general terms with the economic objectives of the G.C.C.
It states the following:

The basic objectives of the cooperation council are:

1. To effect coordination, integration and
interconnection between member states in all
fields in order to achieve unity between them.

2. To deepen and strengthen, 1links and scopes of
cooperation now prevailing between their people in
various fields.

3. To formulate similar regulation in various fields
including the following
a. Economic and financial affairs
b. Commerce, customs and communications.

4. To stimulate scientific and technological progress
in the fields of industry, mineralogy, water and
animal resources, the establishment of scientific
research centre, implementation of common projects,
and encourage cooperation by private sector for the
good of their people."

From the previous provisions it is apparent that the

Gulf Cooperation Council is not only to be seen as providing

the opportunity for achieving political coordination of the

2l‘Oppenheim, op.cit., Vol.I, p.171: "A union of so-called
confederation states is not an international person".
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member states, but also it has an economic dimension which
adds to its political character. Since their economic
systems are similar, the G.C.C. states are easily able to
turn towards this economic integration. This economic and
political harmony makes regional integration much easier for
the Gulf states. Thus while the groups such as the Arab
League or the Organisation of Islamic Countries are of an
ideal size for economic integration, the G.C.C. is able to
realise this aim much more easily and in an atmosphere of
homogeneity.25

Nevertheless, though the Fundamental Statute, in
particular the parts dealing with economic issues, embodies
integration in its articles, the economic objectives are
expressed in wide terms and no stages have been drawn for
their implementation. By contrast the European Economic
Community treaty provides for a transitional period of twelve
years for the common market to be established. Article 8 of
the E.E.C. treaty states:

"The common market shall be progressively

established during a transitional period of twelve

years. This transitional period shall be divided

into three stages of four year%6each, the length of

each stage may be altered ..."

To remedy this situation the G.C.C. Supreme Council

2 Novati, G., "The E.E.C. and the Gulf Cooperation
Council", in The Arab Gulf and the West, Centre for Arab Gulf
Studies, University of Exeter (1985), p.1l14.

% For the E.E.C. treaty, see Peaslee, International
Governmental Organisations, op.cit., pp.459-60. For an
economic study which explores the experience of the E.E.C. and
G.C.C., see Novati, ibid., pp.110-22.
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decided on 26 May 1981 to set up five specialised committees
made up of the competent ministers, charged with the tasks of
drawing up recommendations for achieving the economic

2 The Supreme Council is empowered by Article 10

objectives.
of the rules of procedure of the Supreme Council to create any
ad _hoc committees it deems necessary.
Four of these committees deal mainly with economic
affairs. These are:
1. The committee for economic and social planning.
2. The committee for financial, education and trade
cooperation.
3. The committee for industrial cooperation.
4. The oil committee.
The Fundamental Statute, having failed to specify the

economic objectives, has been inadequate as a basis for

economic integration. The G.C.C. member states therefore,

7 The final communique of the first Supreme Council, Abu
Dhabi, 25.5.81, see Qatar News Agency documents, op.cit.,
pp.921-3. See also the G.C.C. working paper published in Abu
Dhabi on 26 May 1981, Middle East Contemporary Survey, Vol.V.
(1980-81) Shiloah Centre, Tel Aviv University, p.518. It
should be noted here that though the provisions of the
economic agreement do not include gradualist application of
the objectives, in practice the gradualist approach has been
adopted by the specialised committees in two stages. The
first began on 1lst March 1983 by a free trade area and the
achievement of the economic citizenship through the objectives
stipulated in Article 8 of the agreement. In the second
stage, the G.C.C. intends by 1990 to establish a common market
referring directly to the E.E.C. model. During the third
summit (Bahrain, November 9-11, 1982), the G.C.C. heads of
state approved the gradual implementation of the agreement.
See Qatar News Agency documents, op.cit., p.385. See also in
this regard, Gulf Cooperation Council. The International
Dimension, Arab-British Chamber of Commerce Publications,
London (1 December 1983).
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signed a supplementary agreement on 8 June 1981, the United
Economic Agreement, probably inspired by the E.E.C. The
agreement sets out the practical steps necessary to achieve
the objectives mentioned in the statute. It should be noted
here that the legal linkage between the Unified Economic
Agreement and the Fundamental Statute is found in the preamble
to the economic agreement. It emphasises that the member
states in conformity with the G.C.C. Fundamental Statute
express their desire to achieve a solid understanding and to
create strong bonds between the states they represent by
developing and widening the commercial ties already existing
among them.

The Unified Economic Agreement does not provide for
disputes settlement as .concerns the application and the
interpretation of the agreement. Nevertheless the agreement
provides in its preamble that observance of its terms is to
be in accordance with the Fundamental Statute which provides

for settlement of disputes under Article 10.%

28 on the question of the legal value of the preamble it

is well established under international law that the preamble
is an integral part of the treaty. Schwarzenberger comments
on this matter as follows: "As every word and part of a
treaty is presented to have been a meaning and produce some
legal effects, no inherent reason exists for discrimination
against the preamble as compared with the operative articles
of a treaty". International law, Vol.l, 3rd ed., London,
Stevens (1957), at p.526. The International Court of Justice
in the Asylum Case (1950) referred to the preambles of both
the Havana Convention of Asylum of 1928 and the Montevideo
Convention on Political Asylum of 1933 as to determine the
objectives of the treaty. 1I.C.J. Asylum Case, November 20,
1950, I.C.J. Reports (1950), pp.276-77, p.282. Kelsen, H.
gives the same view, The Law of the United Nations, London,
Stevens (1951), p.5.
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The 28 articles of the Unified Economic Agreement set

ambitious targets which go much further than any previous

attempts to coordinate Arab development. The main features

of the agreement are:

1.

Elimination of customs duties between G.C.C. states,
provided goods satisfy a minimum 1local value added
content criterion (Articles 2-3).

The establishment of a common minimum external tariff
(Article 4). This has been set at between 4 percent and
20 percent.

The coordination of import and export policies and
regulations. The agreement also calls for the creation
of a collective negotiating force to strengthen the
G.C.C.'s position in dealing with foreign suppliers.
Free movement of labour and capital (Article 8).
Coordination of oil policies (Article 11).
Coordination of industrial activities and standardisation
of industrial laws. Efforts are to be made to allocate
industries to member states according to relative
advantage (Article 12).

Cooperation of technology, training and labour policies
(Articles 14-17).

A cooperative approach to land, sea and air transport
policies (Articles 18-20).

Move to set up a united investment strategy and
coordinate financial, monetary and banking policies.

This will include the possibility of introducing a common
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currency (Articles 21-23).%
The intention of the author is to deal in detail with the
Unified Economic Agreement in Chapter Seven of the

dissertation. Here one may just draw some general remarks.

1. Supremacy of the UEA Over Bilateral Treaties
Before the establishment of the G.C.C. and the signature

of the Unified Economic Agreement there were many bilateral
agreements among the G.C.C. member states in the economic
field.* To resolve the problems coming out of these
concomitant agreements Article 28 stipulates that the Unified
Agreement has priority in application over all the bilateral
agreements. It states:

"Provisions herein shall supersede any similar
provisions contained in bilateral agreements."

This provision confirms the principle of autonomous
operation which applies mainly to international organisations,
which presumes that "each international organisation must

regard itself as being bound in the first instance by its own

¥ gSee the text of the agreement in the G.C.C. lLegal
Gazette (1982).

*® The writer has been unable to trace these treaties in
the UNTS. As a result of investigation he carried out in the
G.C.C. member states these bilateral treaties are found in the
Official Gazette of the member states. For example, see
U.A.E. Official Gazette No.70 (1977), pp.41-45, No.58 (1978),
pp.32-34, No.85 (1980), pp.43-45. See also Qatar Official
Gazette No.50 (1979), p.101, No.11 (1981), p.107, No.8 (1982),
p.128, No.3 (1983), p.128, No.4 (1984), p.185, No.8 (1984),
p.212, No.8 (1984), p.214, No.1ll (1984), p.216. For Kuwait
Official Gazette (Kuwait Today) see No. 1039 (1975), p.16,
No.1238 (1979), p.5.
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constitution and will naturally apply instruments which it is
itself responsible for administering rather than other
instruments with which they may be in conflict".> However,
one excludes the possibility of conflict between the U.E.A and
those bilateral economic agreements among the G.C.C. member
states. Furthermore the provisions of the bilateral
agreements are similar to the U.E.A provisions and deal with
the same subject except that the latter are made specific,
effective and subject to close observation by the G.cC.C.

Secretariat.>

3 Jenks, W., "The Conflict of Law-Making Treaties" 30
B.Y.T.L,. (1953) at p.448. In this regard it is worth
mentioning that Article 30 of the Vienna Convention on the Law
of Treaties does not include this principle, though the
principle of hierarchy may be applicable according to the
Article. This principle is to establish the superiority of
the constitution of the organisation over the provisions of
bilateral treaties. See Sinclair, I., The Vienna Convention
on the Law of Treaties, 2nd ed., Biddles Ltd., Guildford and
King's Lynn, at p.96.

32 on the whole the bilateral economic agreements
concentrate on the following: (i) to remove everything likely
to obstruct the freedom of economic and commercial activities
of citizens of one country in the other as regards ownership
of estate, shares and companies; (ii) to unify the policy
relating to customs and excise regulations and tariff to
commercial companies and to the provisions of goods and
foodstuffs; (iii) to unify 1legislation relating to the
protection of 1local industries and to encourage the
establishment of joint projects by the citizens in each
country; (iv) to ensure that each party grant the citizens
of others the same treatment regarding right of residence and
work,

(b) freedom of exercising economic activity,

(c) right to ownership, inheritance and bequest in

accordance to the laws applied in each country,

(d) facilitate the procedure for free movement of

capital;

(v) to permit the importation and exportation of agricultural,
animal, industrial and natural resources products that are of
national origin.
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2. Conflict between the UEA and other Treaties Concluded

with Third Parties

The conflict of treaty obligations may arise as regards
those bilateral agreements concluded between each of the
G.C.C. member stateé and third parties before and after the
establishment of the organisation. Some of those agreements
deal in part with the same subject matter as those of the
first category but in the main they differ substantially from
the bilateral agreements mentioned earlier.%

According to Article 30.4(b) of the Vienna Convention on
the Law of Treaties, 1961, the obligations of the G.C.C.
member states within the UEA cannot override their obligations
within the bilateral agreements concluded with third

parties.“

However, the above provision does not reflect
customary law, since the state practice in this area of law

is continually developing and fixed guidelines have not been

¥ There are a number of bilateral economic agreements
concluded between each G.C.C. member state and other parties.
For example between UAE and Iraq, 3 October 1977, UAE Official
Gazette, No.58, 8 June 1987, pp.32-4; UAE and Greece (1976),
ibid., pp.44-6; Qatar Official Gazette No.9.4 (1984), pp.186-
187; Qatar and the Republic of Korea, 21 April 1984, ibid.n
(1984), p.212; Qatar and Jordan (1980), ibid., pp.105-6;
Qatar and Pakistan, 16 April 1984, ibid. at p.217; Qatar and
India, 19 April 1984, ibid.n at pp.214-5. The writer will
examine the legal implications of a possible clash between the
UEA and treaties concluded substantially in similar terms
under the Arab League auspices in Chapter Seven, which deals
with the implementation of the UEA. See infra, pp.271-85.

34
p.362.

See the text in Brownlie, Basic Documents, op.cit.,
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established yet.*
3. Supremacy of UEA Over Internal Law

Article 27 provides that:

"In case of conflict with local laws and regulations

of Member states, execution of provisions of this

agreement shall prevail."

This sort of supremacy of inter-state law over domestic
law is clearly enshrined within the G.C.C., especially with
respect to its economic agreement.

The hypothesis of conflict with municipal law could be
posed in different terms. In accordance with the principle
of pacta sunt servanda, the state is legally obliged to fulfil
in good faith the international obligations it has undertaken
and to refrain from subsequent practice or concluding
contradictory provisions.

Article 26 of the Vienna Convention on the Law of
Treaties provides:

"Every treaty in force is binding upon the parties to it
and must be performed by them in good faith."

This rule in fact demonstrates one of the most fundamental
principles of customary international law of treaties.>

The above Article is strengthened by Article 27 of the
Convention that a party to a treaty may not invoke the

provisions of its constitution or its internal laws as an

35 Sinclair, I., The Vienna Convention on the ILaw of
Treaties, op.cit., pp.97-98. :

36 Sinclair, I., op.cit., pp.84-119; Elias, T., The
Modern ILaw of Treaties, Oceana Publications Inc., Dobbs Ferry,
N.Y., A.W. Sijthoff, Leiden (1974), p.40. For the text see
Brownlie, op.cit., p.361.
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excuse for failure to perform any international obligation it
has undertaken under the treaty. It provides:

"A party may not invoke the provisions of the internal

law as Jjustification for its failure to perform a

treaty..."

Furthermore, a state can only derogate from its
obligations through procedures prescribed in the treaty and
not merely by unilateral act.¥ 1t is arguable that Article
27 attempts to introduce into the G.C.C. an E.E.C. type of
legal practice which provides for the supremacy of Community
legislation irrespective of whether the municipal legislation
concerned has been enacted before or after the commencement
of membership.38

However, one has to state clearly that this sort of
supremacy does not lead to the conclusion that a proof of
supremacy of international law over national law could be

maintained.’

37McNair, The ILaw of Treaties, Oxford Clarendon Press
(1961), pp.493-4.

38 Although this rule is not found in any of the EC
treaties, it has been firmly established by the court of the
European Community. See the Simmenthal Case, Case 106/77,
[1978] E.C.R. 629, pp.651-2. See also, Ratti Case, Case
148/78, [1979] E.C.R. 1629; French Merchant Seaman Case (The
Commission v. France), Case 167/73, [1974] E.C.R. 359; Lasok,
D. and Bridge, J., Introduction to the Law and Institutions
of the European Communities, 3rd ed., Butterworth (1982),
PpP.261-67. See also, Wyatt, D. and Dashwood, A., The
Substantive Law of the EEC, Sweet & Maxwell (1980), pp.53-4;

Hartley, T.C., The Foundations of the European Community,
Clarendon, Oxford (1981), pp.219-23.

39

In spite of the fact that Al-Awadi, B. accepts the
view that the constitution of Kuwait 1962 and its explanatory
note annexed to it do not refer to the question of primacy of
international law over national law, she maintains that this
could be inferred from treaties concluded by Kuwaiti
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The constitutions of the G.C.C. member states do not
contain provisions of this sort.%?

At any rate, the admission of external 1law to the
territory of a state cannot be achieved merely by providing
supremacy over municipal law, but there is a further problem
which is the constitutional transmission of internal law.

4. Entry into Force of the UEA

According to the law of treaties, treaty provisions
determine the manner in which and the date on which the treaty
enters into force.*' Article 26(1) of the UEA states that the
agreement "shall enter into force, four months after its

approval by the Supreme Council". Nevertheless the G.C.C.

government which provide so. She gives two examples of

treaties providing this sort of supremacy:

(1) The treaty establishing the Arabian maritime company of
oil transportation, 1972;

(2) The treaty establishing the Arabian company for petroleum
services, 1975.

See her book, Public International Law in Time of Peace and

War and its Application in the State of Kuwait, Dar-Alfiker,
Damascus (1979) (Arabic), pp.43-5.

“ The constitutions of the G.C.C. member states instead
adopt the dualist theory which requires transformation
measures for the rules of international law. See Article 47
of the UAE constitution, Article 37 of the Bahrain
constitution, Article 70 of the Kuwait constitution, Article
18 of the Saudi Arabia Cabinet Order, Article 3 of the Oman
Decree of the Administrative Organ, and Article 24 of the
Qatar constitution. For the text, see G.C.C. lLegal Gazette
1 (1982), pp.16, 54, 61, 79 and 2 (1983), pp.8, 47 and 69
respectively.

“ Article 24 of the Vienna Convention on the Law of
Treaties (1969).
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member states, save for Oman, ratified the UEA. %

“2 1t is worth mentioning that according to the G.C.C.
lLegal Gazette issued 11.6.83, the various constitutional
measures taken by the member states are described by the
secretariat as ratification documents. By examining these
documents, however, it becomes apparent that some of them are
in fact ratification instruments. UAE ratified the agreement
on 4.10.82 and in that instrument there is reference to the
incorporation act No.47 1982. This may explain the process
in Article 47(4) of the constitution which requires the
consent of the union council to ratify the treaty and enable
the head of state to issue the ratification instrument.
Therefore the consent to ratify the treaty by the union
council paves the way to both ratification and incorporation.
And yet the signature of the head of state, according to
Article 54(4), 1is necessary to execute the act of
incorporation which is followed by the ratification document.

Bahrain has deposited an instrument which is difficult
to be called a ratification instrument. It is in fact an
incorporation act which brings the treaty into force under
municipal law. As such it appears that Bahrain complied with
Article 26(1) of UEA that there is no need for further
procedures to be taken to bind her internationally.

Saudi Arabia has deposited a ratification instrument by
which is referred to the approval of the Council of Ministers
No.4 dated 6.1.1402 A.H. and the Royal Act No. M113.
According to Article 18 of the decree of the Council of
Ministers of 1958 combination of the final approval of the
cabinet and the Royal decree constitute incorporation first
and ratification.

Oman has not deposited any instrument since the signature
of the Sultan does not need any further procedures. Qatar
deposited an instrument of ratification. - Its attitude
reflects the practice in Qatar and in compliance with Article
26 of the constitution that a treaty is signed, ratified by
the Amir then the incorporation process takes place in the
form of a decree signed by the Amir and published in the
Official Gazette.

Kuwait deposited a ratification instrument issued on
1.11.1982. However this was preceded by a legislative act by
the National Assembly on 31.10.1982 and enabled the Amir to
ratify the treaty. One may notice the different
constitutional procedures taken by Kuwait and Bahrain although
their constitutions require identical measures. The reason
appears to lie in the fact that the Bahrain National Assembly
was dissolved at the time Bahrain joined the G.C.C. and
therefore played no role in approving the ratification
process.
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This kind of practice among the G.C.C. member states may
have the advantage of order and certainty and would confirm
compliance with the domestic constitutional requirement, yet
there is no residuary rule to the effect that ratification is
essential.® However, for the purpose of examining the effect
of internal law on the question of entry into force it seems
necessary, in view of the diversity of the legal systems in
G.C.C. member states, to investigate the position in each
member state.

According to the constitution of the six member states,
save for Kuwait and Bahrain, treaties are made and ratified
by the head of state or the Supreme Council.

Article 47 of the UAE constitution provides that the
Supreme Council ratifies the international agreements, thus
committing the country internationally. Both the
constitutions of Bahrain and Kuwait provide for an identical

approach as for signature and ratification for two types of

¥ see Sinclair, I, The Vienna Convention on the Law of

Treaties, 2nd ed. (1984), pp.39-42. For the practice of
states in this regard see Blix, H., "The Requirement of
Ratification", 30 B.Y.I.L. (1953), p.380.

44

See the Articles in the constitution of the member
states. The English text is found in The Constitutions of the
Countries of the World, op.cit.
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treaties.®

(a) Treaties concluded by the Amir notified to the National
Assembly with appropriate explanations and published in
the Official Gazette.

(b) Treaties requiring the consent of the National Assembly.
The treaties in this group are those which directly
affect the rights of the people, their personal freedom
or concern, the sovereignty and interest of the state.
It seems that the first type of agreement is signed and

ratified by the Amir while the second type needs a legislative

act which enables the Amir to ratify and therefore for the
country to be bound internationally.“

Article 18 of the Saudi regulation states that
international treaties do not come into force unless they are
approved by the Council of Ministers. The approval of the
cabinet is final unless it requires a royal decree. Article

19 determines that all the international treaties after the

“ For the English text of the constitutions, see The
Constitutions of the World, Bahrain constitution, June 1958,
at p.26. As for the Kuwait constitution, see ibid., the
provision at p.16. The Kuwait National Assembly approved the
agreement and it was promulgated by a decree No. 5811982.
This process was succeeded by a ratification of the UEA. For
the decree see Kuwait Official Gazette, Kuwait Today, No.1443,
2 November 1982, pp.2-6.

% According to the article the distinction between
ratification as a procedure which binds the state
internationally and the procedure of incorporation which
brings the treaty into force under municipal law is unclear.
In practice however the government tends to incorporate
treaties of both groups, although the wording of Article 20
of the Constitution provides for incorporation only of the
second group.
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approval of the cabinet need to be brought into force by a

7 According to this provision one may infer

Royal decree.
that both signature and ratification which vest with the
cabinet and the King are necessary procedures to bind Saudi
Arabia.

Oman may be considered an exception in this regard as the
signature of the Sultan may suffice to bind her
internationally.“

As it is provided in the Omani decree there are two types

of treaties.

First, treaties signed by the Sultan himself,
and this type does not need further procedures to be complied
with. The second type of international treaty, which are
signed by those who are authorised by the Sultan, clearly need
ratification by the Sultan.

Finally, in Qatar Article 24 of the constitution provides
that "The Amir concludes treaties by a decree and informs the

advisory council with an appropriate statement". The treaty

has "the force of the law" when it is signed, ratified and

47 See the text of the decree in G.C.C. Legal Gazette
(1982), op.cit., pp.75-82.

“8 see the text of the decree, the regulation and its
amendments in G.C.C. lLegal Gazette 3 (1983), ibid., pp.7, 37.

“ In a letter sent by Oman Minister of Foreign Affairs
to the secretary general of the G.C.C. dated 18.4.82 regarding
the application of Article 26(1) of the UEA the Minister
indicated that in accordance with Article 3 of the regulation
the administrative organ of the state and its amendments there
is no need to ratify treaties that have been signed by the
Sultan. See G.C.C. Legal Gazette, ibid., No.3 (1983) at p.36.
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published in the Official Gazette.”®
5. Incorporation of the UEA into Municipal Law

The question here concerns how the provisions of the UEA
penetrate the legal systems and reach the municipal organs and
individuals to become binding upon them.

There are some requirements, such as promulgation,
publication and legislative or executive approval to transfer
the treaty provisions into municipal law.

The requirements of course do not alter or affect the
obligation of a state. Therefore a state cannot plead its
municipal law to evade international obligations.51

The constitution of the G.C.C. member states includes
certain acts to transform international treaties into
municipal law.

The UAE constitution requires the issue of a decree

signed by the head of state to incorporate the ratified

% see the text of the constitution and its amendments

in the Legal Gazette, ibid., pp.41-58.

! This principle is widely acknowledged, see Article 27

of the Vienna Convention on the Law of Treaties 1969. See
also Fitzmaurice, G., "The General Principles of International
law Considered from the Standpoint of the Rule of Law" 92 RC
(1957) 11, pp.85-90. See also, McDougal, M., Studies in World
Public Order, New Haven Press, New Haven (1987), pp.196-200;
McNair, The Law of Treaties, op.cit., 100-4; Morgenstern, F.,
"Judicial Practice and the Supremacy of International Law",
27 B.Y.I.L.. (1950), pp.43-48; Waldock, H., "General Course
on Public International Law" 106 RC (1962) 11, pp.123-38;
Brownlie, I, Principles of Public International Law, Clarendon
Press, Oxford (1982), pp.36-37.
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2

agreement into the municipal law.’ The Unified National

Assembly has no rule whatsoever to discuss or approve the
international treaties.”

Although Article 89 of the constitution gives the
Assembly the right to approve, amend or reject the 1laws
proposed by the governments, this rule is without prejudice
to Article 110, which gives the final word to issue any "union
acts" to the head of state or the Supreme Council.

The constitutions of Bahrain and Kuwait require some

% For treaties not requiring the

method of incorporation.
consent of the National Assembly the Amir need only issue a
decree and publish the treaties in the Official Gazette. The
second type of treaties are incorporated into the municipal
law by act of the National Assembly after which the Amir
issues a decree and gets them published in the Official
Gazette.

According to the Saudi order for the Council of

Ministers, Article 19 requires a Royal decree to incorporate

2 Articles 47 and 54 of the constitution. Some writers
hold the view that publication and issuing an act are not real
legislative acts and therefore it cannot be considered as such
process of incorporation. See Morgenstern, F. "Judicial
Practice and the Supremacy of International Law", B.Y.I.L.
Vol.XXVII (1959), pp.50-2. See also Wildhaber, L., op.cit.,
pp.225-27.

3 Article 91 provides that agreements concluded by the
governments are notified to the National Assembly with
appropriate explanation.

** See Article 37 of the Bahrain constitution and Article
70 of the Kuwait constitution, G.C.C. legal Gazette (1982),
pPp.54 and 61.
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international treaties into municipal law. AFurthermore,
Article 24 requires publication for all Royal decrees to come
into force. Therefore both procedures, the issue of a decree
by the King and publication, are necessary steps for
incorporation.55

Article 3 of Oman's decree provides that the signature
of the Sultan of an international treaty makes it part of the
law of the land. However, publication in the Official Gazette
is a necessary requirement for incorporation for both treaties
signed by the Sultan or ratified by him after the signature
of whom he authorises.>®

The above article was amended by the Royal decree with
the addition "unless the Sultan determines otherwise".®’

This amendment of Article 3 of the decree in fact gives
the Sultan enormous power of incorporation. As such it is not
clear whether the signature of the Sultan and the publication
of the treaty suffices to incorporate a treaty into Oman's
legal system and therefore becomes binding internally.

According to the constitution of Qatar, incorporation
takes place through a decree and publication, which both

succeed signature and ratification.

> 1bid., p.79.

6 Ibid. (1983), p.8.

°7 Ibid.
8 Article 24 of the constitution. The practice shows
in Qatar that the incorporation act is issued by the Amir
through the Ministry of Justice and called "the instrument of
approval'".
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6. Non-Self Executing Treaty

A treaty becomes incorporated into municipal law to the
extent that it is necessary for application. However the UEA
encounters the problem of a non-self executing treaty.” It
requires further decisions from the Supreme Council to
implement it.

In international law, treaties sometimes stipulate in
terms that they shall be put into effect by legislative
enactment, The agreements may be drafted in general terms
leaving the details of their application to be filled out by
internal legislation.®

The UEA cannot be applied without further acts. As such
the G.C.C. Secretariat puts it in this way:

"Tt is necessary when applying the provisions of the

UEA to draw distinction between the provisions

according to its nature. Some of these do not take

long measures to be implemented but it is enough

to take a decision and then the application comes

in a normal and regular way (i.e. Article 18 of the

UEA which deals with national treatment for

transportation and communication in the G.C.C.
states."

** The notion of self-executing has two meanings. In the
U.S.A., where the notion first evolved, it means the automatic
incorporation of treaties into internal law. The other
meaning, which may correspond to the UEA, is that a treaty
cannot immediately be applied without further implementing
acts to individuals. See Wildhaber, L., op.cit., pp.226-28.
See also Preuss, L., "The Execution of Treaty Obligations
Through Internal Law System of the United States and of Some
Other Countries", A.S.I.L. Proc. (1951), pp.82-100.

60

Dickinson, E., "Are the Liquor Treaties Self-
Executing?", A.J.I.L. Vol.20 (1926), p.448. See also
Morgenstern, F., B.Y.I.L., op.cit., pp.66-8. See also

McDougal, M. and associates, Studies in Public Order, Yale
University Press (1960), pp.217-19.
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Some other provisions require gradual implementation in order
to comprehend the experience and reduce what might be the
cause of negative effects as the right of ownership and
freedom of exercising economic activity (Articles 18, 2 3).
In this regard the agreement uses proper phrases for these
Articles which begin with words such as:

The member states shall agree on the executive rules

which would insure that each member state shall grant the

citizens of all other member states the same treatment

granted to its own citizens..." Article 8.5

The secretariat emphasises further that the executive
implementation of the UEA is subjected to subsequent accords
among the G.C.C. member states.

"There are provisions which require a long time to

be implemented as the achievement of similarity in

development plans, unification of their attitudes

towards the world and coordination of their

financial monetary and exchange policies (i.e.

Articles 10, 11, 12, 21, 22 and 23). These Articles

dealing with those above subjects which usually

begin with words such as 'The member states shall

seek to... or endeavour to'..."%

Furthermore the UEA includes some provisions which are
merely "a guiding rule for cooperation as the obligation of
the member states to support private enterprise".63

Thus from the intention of the contracting parties and
the words of the agreement one may say that neither the G.C.C.

governments nor the individuals can derive direct rights from

o1 Unpublished memorandum of the G.C.C. Secretariat

regarding the implementation of the UEA. The G.C.C. archives,
September 1984 at p.1l.

¢ Ipid.

3 1pid.
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the UEA without further municipal executive implementation.

According to well established principles of international
law the international agreements cannot, as such, create
direct rights and obligations for individuals unless it is the
intention of the parties.“

Furthermore, it is not the intention of the G.C.C. member
states to create direct rights and obligations for individuals
to the extent that they can see their rights and obligations
directly enforceable by the national courts.®

By contrast, the E.E.C. treaty provides that Community
law can prevail over municipal 1law and that a directly

effective provision of Community law may benefit

individuals.® However the constitutional requirements in

& fThe Advisory Opinion regulating jurisdiction of the
courts of Danzig, P.C.I.J., Ser.B. No.15 (1920), pp.17-18.

¢ In an interview by the writer with the Director General
of Legal Affairs in the G.C.C. Secretariat, the writer raised
the question whether it is possible for private individuals
and companies to claim any right derived from the UEA before
the national court. The answer was that in the present
practice the only channels to bring these issues would be
through the Ministry of Foreign Affairs in each member state.
They would go in their turn to the G.C.C. Secretariat in the
form of complaints. It is worthy of mention in this regard
that the G.C.C. is working on a draft of an agreement for
commercial arbitration. This is to deal with the economic
disputes arising out of the implementation of the U.E.A.
However, due to the issue of compulsory jurisdiction of the
committee concerned, which the member states do not prefer,
and the high cost of establishing such body, the draft is
still wunder discussion. The interview was conducted in
Riyadh, the G.C.C. headquarters on 21 November 1986. For the
rights of individuals under the UEA see infra, Chapter 7,
pp.325 et seq.

% see van Gend en Loos Case, Case 26/62, [1963] at p.12.

See also, Hartley, T., The Foundation of European Community
Law, op.cit., pp.219-21.
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each member state determine the forms of implementation that
may be taken and which organs of the state may be considered
competent in the application of Community law.®

7. Techniques of Incorporation

Due to the requirement in the UEA that provisions of the
agreement shall come into force in stages, the G.C.C. Supreme
Council in its third session held in Bahrain took the decision
to start implementation of the agreement from March 1983.%8

These executive measures recommended by the financial and
economic committee at its second meeting in Riyadh cover a
very limited area of the agreement.69

Nevertheless, these measures to implement gradually the
UEA reveal a diversity of approach from one country to
another.

The UAE gives effect to the Unified Economic Agreement
70

by a decree by the head of state or by a cabinet decision.

In Qatar and Bahrain the technique of incorporation comprises

7 gee Brinkhorst, L., "Implementation of (Non-Self-

Executing) Legislation of the European Economic Community,
including Directives", 1in Legal Problems of an Enlarged
European Community, London, Stevens & Sons (1972), pp.77-81.
In the same meaning see Opsahl, T., "Implementation of Non-
Self-Executing Community Legislation, including Directives in
Scandinavia", ibid, pp.104-9. For a different view see Lasok
and Bridge, op.cit., pp.263-4 who think that the E.E.C. treaty
is a self-executing treaty whose rules bind both the member
states and individuals directly and immediately.

®® see the decision in the G.C.C. Secretariat publication,

The Decisions and Measures which have been Taken to Implement
the UEA, (October 1984), pp.8-10 (Arabic).

® 1bid.

™ 1pid., pp.15, 42 and 67.
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a decree signed by the Amir (the head of state),”’ while Oman
applies the agreement through ministerial decisions provided
that the G.C.C. organ which takes the decision is the Supreme
Council. Here the 1legal provision is clear because it
presumes that the Sultan of Oman participates in issuing the
G.C.C. decisions. Otherwise, if the decision to implement the
UEA comes from another G.C.C. organ such as the Ministerial
Council, the approach would be different and brdinance by the
Sultan himself is necessary to bring the rule into force
municipally.72

Saudi Arabia uses a slightly different approach which is
the Royal order to implement the G.C.C. Supreme Council
decisions.

In Kuwait the technique is similar to that of Oman. The
compliance to the UEA rules through the G.C.C. decisions is
accomplished by ministerial decisions and not by a decree.”
The reason may lie in the fact that the National Assembly
approved the UEA by a statute and therefore there was no need
74

for further constitutional measures.

However, some writers hold the view that such decrees and

" Ibid., pp.15, 26, 42, 51 and 67.

2 1pid., pp.22, 49 and 67.

 Ibid., pp.18, 44 and 67.

" 1pbid., pp.31 and 56. It is worthy of mention that the
Amir of Kuwait dissolved the National Assembly and suspended
some provisions of the constitution for the second time in the
history of Kuwait parliamentary life. See the declaration in
the G.C.C. Legal Gazette, No.17, 13.11.86, pp.161-2. For more
details, see supra, Chapter 2, pp.74-75.
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decisions do not amount to an act of incorporation but only
means of publicity and notification on the national plane.
The decisions of the organisation are capable of creating
direct rights and obligations.”

It is clear from this brief survey of the methods of
implementing the UEA through the G.C.C. organ decisions that
the member states have a tendency to put the matter in the
hands of the executive. The methods are various, ranging from
a decree to merely ministerial decision, but this depends on
the constitution of each member state.”® The diversity of
approach therefore does not reduce the effectiveness of the
incorporation process or allow the G.C.C. Secretariat to
interfere for a common approach and uniform procedure.
Nevertheless, the G.C.C. Secretariat drew the attention of the

member states to the slow process of incorporation and the

necessity of issuing their acts at the fixed time they agree

g Vicunna, F., "Contemporary International Law in the

Economic Integration of Latin America. Problems and
Perspectives", Hague Academy of International Law, Colloquium
(1971) at p.14.

76

By contrast the EEC countries according to their
constitutions adopt various measures to comply with the EEC
treaty. 1In Belgium the King takes measures by decree subject
to parliamentary approval. In Netherlands the Queen is
delegated by the authority of law to carry out the Community
agricultural policy by decree. In Denmark there is a system
of general delegation, according to constitutional provision.
In the UK and Eire there exists a general delegation system
by virtue of the European Communities Acts 1972. 1In Italy and
the German Federal Republic a system of special delegation of

legislative power operates. In Greece the constitution
provides for delegated legislation to carry out economic
measures. For the details of the EEC countries' techniques

of incorporation, see Lasok and Bridge, op.cit., pp.281-6.
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upon.

(iii) Security

Neither external defence nor internal security were
referred to explicitly in the Fundamental Statute, perhaps out
of apprehension of being misunderstood as a formation of a
regional military bloc. The other reason is that the Joint
Defence and Economic Cooperation Treaty established, though
in theory and not in practice, a system of collective
security,78 thus making further agreement along these lines
unnecessary. Kuwait in particular was reluctant to commit
itself to another multilateral defence scheme. Kuwait had
previously rejected a bilateral security agreement with Saudi
Arabia while the rest of the G.C.C. member states entered into

such agreements.79

" Unpublished memorandum prepared by the G.C.C.

Secretariat on the implementation of the UEA. The G.C.C.
Secretariat Archives, September 1984, pp.1-2.

8 See Pogany, I., The Arab lLeague and Peacekeeping in

the Lebanon, St. Martin's Press, New York (1987), p.13.
79

In an explanation for the Kuwait position the Kuwaiti
Defence Minister stated in an interview that as a member state
of the Arab League Kuwait was bound by the provisions of the
joint Defence and Economic Cooperation Treaty between the
states of the Arab League, which envisages military
cooperation: Al-Anba newspaper Kuwait, 2 October 1982. It
is to be mentioned that Article 2 in particular of the Joint
Defence and Economic Cooperaticon Treaty between the States of
the Arab League provides: :
"The contracting states consider any act of armed
aggression made against any one or more of them or their
armed forces to be directed against them all. Therefore,
in accordance with the right of self-defence individually
and collectively, they undertake to go without delay to
the aid of the state or states against which such an act
of aggression is made, and immediately to take
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However, thorough examination of the Fundamental Statute
of the G.C.C. reveals that security matters are impliedly
included in the area of cooperation. Article 4.1 of the
statute provides:

"The basic objectives of the Cooperation Council

are: To effect coordination, integration and
interconnection between member states in all
fields."

Furthermore Article 8.2 of the Statute entrusts the
Supreme Council with certain functions inter alia to lay down
the higher policy for the Cooperation Council and the basic
line it should follow.

Therefore the Supreme Council fulfilling its functions
called upon the ministers of defence to examine the military
situation in the region, the military data of individual
member states and the establishment of the means of
coordination between them. Of relevant interest is the
signing in August 1981 of a treaty of friendship and
cooperation between the People's Democratic Republic of Yemen,
Libya and Ethiopia. The G.C.C. Supreme Council responded by
inviting the Defence Ministry to examine the question of
mutual defence. Ministries of Defence met for the first time

in January 1982 and in conjunction with the G.C.C. chiefs of

individually and collectively all steps available,
including the use of armed force, to repel the aggression
and restore security and peace in conformity with Article
6 of the Arab League pact and Article 51 of the United
Nations Charter, the Arab League Council and United
Security Council shall be notified of such act of
aggression and the means of procedure taken to check it."
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staff have met several times since. A joint military exercise
called 'Peninsula shield' held in October 1983 and October
1984, as well as bilateral air and naval exercises, paved the
way for the announcement by the Supreme Council in December
1984 of a joint military command consisting of units drawn
from the armed forces of all member countries.®
Oon another occasion, acting on the G.C.C. Supreme
Council's recommendation, the defence ministers met on 25 and
26 January 1982 in Riyadh to discuss defence priorities in
the light of the discovery of an Iranian backed plot to
overthrow the government of Bahrain. They also discussed the
security agreement between Saudi Arabia and Bahrain, a G.C.C.
military delegation's visit to Oman and an Iranian warning not
to conclude security treaties.®
These activities led to the belief that the G.C.C. has
upgraded its security arrangements into a military alliance

much like NATO.%

The experience of alliance in some outstanding cases such

80 Major-General Rikhye, J., Gulf Security Question for
Regional Cooperation, A Report of the International Peace

Academy, Report No.22, New York, (1985), pp.34-35.

8 Middle East Contemporary Survey (M.E.C.S.) (1982-3),

op.cit. 483.

82 Martin, L.G., The Unstable Gulf, Lexington Books, D.C.
Heath and Co., Lexington, Massachusetts, Toronto (1984), at
p.155. GCC officials insisted, however, that the units
participating in the manoceuvres were not designed as a
permanent force, but rather as a group of units which would
coordinate and deploy rapidly in response to any perceived
threat. See M.E.C.S. (1982-83), op.cit., p.453. For the
question whether the GCC is a "regional arrangement" for the
purposes of Chapter VIII, UN Charter, see infra. pp.133-38.
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as NATO and ANZUS brought about fierce controversy as to
whether the term "regional arrangement", within the meaning
of the expression used in Chapter VIII (Articles 52-4 of the
UN Charter) applied to them.

Eric Becket points out that the North Atlantic Treaty is
not a regional arrangement and contains no provisions about
enforcement action, but much about self-defence.

This enforcement action, according to Chapter VIII of the
U.N. Charter, is essentially different from the use of force
in the exercise of collective self-defence. The first is
"decided or approved" by the Security Council, the latter
regulated by Article 51 of the Charter.®

Furthermore, he argues that the "hallmark" of a regional
arrangement constituting a regional organisation 1is the
provision "that the enforcement measures are to be taken in
case of a conflict between any two or more of the members of
this union".®

Since the North Atlantic Treaty "does not contemplate
that if a party to the treaty violates the peace, the other
parties should be the medium of taking enforcement action
against it" then the treaty is not a regional arrangement.85

Professor Starke similarly points out that:

"The great weight of opinion and practice is to the

8 Becket, E., The North Atlantic Treaty. The Brussels

Treaty and the Charter of the United Nations, London, Stevens
& Sons (1950), p.1l6.

84

Ibid., p.21.

8 1pid., p.34.
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effect that NATO, ANZUS and the South-East Asia

Collective Defence Treaty are not regional

arrangeme?ts under Chapter VIII of the UN

Charter."®

Furthermore Starke argues that the parties in those
alliances did not intend to enter into a regional arrangement
within the meaning of Article 52 and if so they would have
kept the Security Council "at all times fully informed of
their activities".¥

On the other hand, Hans Kelsen argues that there is no
doubt that NATO is a regional arrangement within the meaning
of Chapter VIII of the U.N. Charter and fulfils all the
requirements of that chapter, hence:

"Chapter VIII does not contain an exhaustive

enumeration of the matters which may be regulated

by regional arrangements."88

The G.C.C., however, like the Arab League, the
Organisation of African Unity (0.A.U.) and the Organisation

of American States (0.A.S.) 1is distinguished from the

aforementioned alliances.

8 Stark, J., The ANZUS Treaty Alliance, Melbourne
University Press (1964), pp.79-80.

8 1bid., pp.78-79.

8 Kelsen, H., "Is the North Atlantic Treaty a Regional
Arrangement?" A.J.I.L. 45 (1951), pp.l162-6. See also his
book, Recent Trends in the Law of the UN, London, Institute
of World Affairs (1951), pp.918 et seq. Kleffans, N. supports
the view that the North Atlantic Treaty is wholly consistent
with the Charter of the United Nations - "Regionalism and
Political Pacts with Special Reference to the North Atlantic
Treaty", A.J.I.L. 43 (1949), pp.666-78.
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Alliance treaties are mainly concerned with the security

of the parties and may be offensive in nature.®

In contrast,
the G.C.C. is a peaceful regional organisation and deals with
coordination and integration between member states in all
fields (Article 4 of the Fundamental Statute).

The G.C.C. Fundamental Statute does not contain any
security provisions, such as an obligation on member states
to establish a particular form of military structure for
mutual defence. The NATO and ANZUS treaties impose on the
parties the obligation of mutual aid and collective defence
in case of armed attacks.”

However, Bowett refers to the fact that although NATO is
not a "regional arrangement" within the meaning of Chapter
VIII of the U.N. Charter, it is an organisation expressed to
be one for "collective self-defence" under Article 51 of the
Charter.”

Some regional organisations, however, have provisions
which, while not providing a military alliance, make
provisions for collective repulsion of aggression. Such

provision is contained in Article 6 of the Arab League Pact??

8 Kleffens, ibid., p.670.

% Articles 3 and 5, NATO; Articles 2 and 4, ANZUS. For
the text see Peaslee, International Governmental

Organisations, op.cit., pp.1148 and 74 respectively.

9 Bowett, W.,The law of International Institutions, 4th

ed., Stevens & Sons, London (1982), pp.164-5.

%2 For the text of the treaty, see UNTS 69-71 (1950),
PP-248-63.
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and in Article 7 of the Inter-American Treaty of Reciprocal

Assistance.”

However, the G.C.C. lacks any of these
provisions. The Fundamental Statute reveals a general
obligation of the G.C.C. members to "complement efforts
already begun in all vital scopes that concern their people
and their hopes for a better future on the path of unity of
their states".

Also of some significance is the fact that the G.C.C.
Fundamental Statute establishes a machinery for the peaceful
settlement of disputes among member states. Article 10 of the
Statute provides for a commission for settlement of disputes.
These provisions have been included so as to project the
G.C.C. as a regional organisation rather than a military
alliance.

Finally, if we are satisfied that the G.C.C. 1is a
regional organisation under Article 52 of the U.N. Charter,
there is little doubt that the G.C.C. has the capacity under
Article 51 of the U.N. Charter to take collective self-defence
or under Article 53 of the Charter to take enforcement action
authorised by the Security Council. In doing so, the
establishment of joint command forces as a subsidiary organ
does not contradict the very purpose of the U.N. Charter

provisions.%

3 For the text of the treaty see UNTS 21-23 (1948-49),
163, pp.77-91.

% In practice the joint command forces have played a
remarkable role in maintaining peace and security among the
G.C.C. member states themselves. 1In March 1986 Bahrain began
to construct a coast guard station on a reef of Fashet-al
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(iv) Cooperation in Various Fields

The Fundamental Statute provides some general obligations
which envisage the realisation of cooperation in all fields.
Article 4.3 stresses the necessity of elaborating and adopting
similar systems in fields of education and culture, social,
health, information and tourisnm, legislation and
administrative affairs. It states that the basic objectives
of the Cooperation Council are:

"3, Formulate similar regulations in various fields
including the following:

a. economic and financial affairs

b. commerce, customs and communications

c. education and culture

d. social and health affairs

e. information and tourism

f. legislation and administrative affairs.

The objective of the G.C.C. here is to bring about

coordination, approximation in various fields and not

95

integration. Thus certain developments in the form of new

policies require the harmonisation and most likely a reform

96

of internal laws. Yet apart from the economic objectives

Deribel. Qatar, disputing Bahrain's claim, seized the reef
on April 26, installing artillery and anti-aircraft guns. The
confrontation was eased by the G.C.C. and especially Saudi
mediation, and military observers from the G.C.C. Jjoint
command forces supervised the Qatar withdrawal. See the Gulf
Cooperation Council, Moderation and Stabilities in an
Interdependent World, edited by Sandwick, West View Press,
American Arab Affairs Council (1987), at p.194.

® The Secretary-General Abdullah Bishara, The Role of

the G.C.C. in the Realisation of Arab Unity, A research paper
submitted to a seminar held in Riyadh on 29-30 April 1985,
G.C.C. Secretariat General, p.26.

96 According to the recommendations of ministerial and

technical committees the G.C.C. secretariat has conducted
legal studies in order to unify the legislation in the member
states. These legal studies concentrate on a unified law of
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which are stipulated in the UEA, the Fundamental Statute has
unclear references to cooperation in the above fields. One
may notice only that these goals are generalities. There is
no firm commitment except for a determination to adopt similar
systems in all fields.

The terms "cooperation", "coordination" and formulating
similar regulations in various fields are methods to be
employed in pursuing the aim of achieving "unity between
them". These methods of cooperation are not absolutely
binding in view of the nature of the cooperation and the
method has to be flexible rather than obligatory. In other
words the achievement of similar regulations comes as a result

of negotiation between the member states and within their own

printing and publication in the member states, a draft system
for pesticides and fertilizers, a draft system of registration
and selling of drugs, a draft of unified patent system and a
draft for establishing a Gulf company for road transport.
Furthermore, there are recommendations concerning the unified
tariffs for electricity and water, standardisation of
electricity and water equipment, standardisation of
construction equipment, wunification of telecommunications
rates etc. See the G.C.C. Annual Report (1985), pp.59-62, 73
and 119-26. See also some studies conducted on the
unification of G.C.C. internal laws. Al-Alfi, M., "The
Unification of Private Law Legislations in the G.C.C. Member
Sates", a seminar organised by the Centre of Gulf and Arabian
Peninsula Studies, op.cit., pp.1-32; Al-Ahwani, H.,
"Perceptions on the Unification of the Civil Law between the
G.C.C. Member States", ibid., pp.1-26; Attyia, A., "Aspects
of Cooperation in the Procedural Fields between G.C.C. Member
States", ibid., pp.1-42; Al-Baharna, H., "A Study of the
Unified Economic Agreement and its Impact on the Unification
of Rules of Ownership. Commercial and Economic Codes of the
G.C.C. Member States", ibid., pp.1-19.
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institutions.?
The G.C.C. Statute does not provide that the organisation
shall follow any other than traditional methods of

international cooperation. It seems therefore that the basic

” In the annual report of the G.C.C. (1985) the
secretariat affirms that the fourth objective concerns the
approximation and not integration of their systems in the
various fields. Therefore it is not surprising that most of
the activities in this area take the form of recommendations.
For example, the first meeting ever of the G.C.C. ministers
of education was not held until September 1985. Bahrain's
Education Minister attributed the apparent slow pace of
educational cooperation under the G.C.C. to two factors.
First, significant educational cooperation existed even before
the creation of the G.C.C. (i.e. educational cooperation has
taken place under the auspices of the Arab Education Office
of the Gulf States, which has been in existence for several
years and which also includes Irag). Second, G.C.C. policy-
makers have directed their attention to more immediate issues
such as economic and industrial planning. On the information
level, cooperation has involved news agencies, radio
programmes, and even the creation of a regional G.C.C. radio
programme called the "Voice of the Gulf Cooperation Council".
This programme, initiated in July 1985, would broadcast from
Abu Dhabi for three months and then would rotate among the
members. The voice would be heard two hours daily
(recommendations of the Deputy Ministers of Information at
their meeting on 12 March 1985).

Another example is the recommendations taken by the
Ministers of Labour and Social Affairs in their meeting in
Doha on 6 May 1985. The recommendations concern the
following:

- To study the recruitment of G.C.C. citizens in the

social welfare institutions.

- To prepare regulations concerning social welfare and

assistance.

- To study the possibility of establishing a regional

centre for private education for the handicapped.

- To formulate social policy and 1legislation to

recruit blind and handicapped people in various
fields.
There are other recommendations taken by specialised
committees on the levels of culture, youth and sport, civil
service, health and the protection of the environment. For
more details on these recommendations see the G.C.C. Annual
Report (1985), ibid., pp.97-115. See also Nakhleh, E., The

Gulf Cooperation Council, Policies, Problems and Prospects,
Praeger (1986), pp.35-38.



126
philosophy of the Fundamental Statute is the idea of
cooperation among governments of the region but which does not
go towards the achievement of functional integration.

The emphasis is put entirely on cooperation between
inter-governmental organs, such as the ministerial committees.
No rule has been created for independent supranational bodies,
which by their very composition and function could escape the
control of the governments of member states. By contrast to
the European Economic Community98 and the defunct East African
community,” there is a more elaborate and more integrated
institutional framework to achieve their objectives. Both
organisations have been endowed in addition to the strictly
intergovernmental organs with:

(1) A kind of supranational body (The Qommissiqn

in the EEC and the East African Ministers 1n
the defunct EACQC)

(2) A kind of parliamentary assembly.
(3) A court of justice.10

% For the provisions governing the institutions of the

EEC see Sohn, L., International Organisation and Integration:
Annotated Basic Documents and Descriptive Directory of

International Organisations and Arrangements, Martinus
Nijhoff, The Hague (1986), pp.833-853.

* For the EAC treaty see Sohn, L., Basic Documents of

African Regional Organisations, Oceana Publications, pp.1145-
1201.

10 por the legal status of the European Community see
Lasok, D. and Bridge, J., Introduction to the law and
Institutions of the European Communities, 3rd ed., London,
Butterworth (1982), pp.26-46. See also Hartley, T.C., The
Foundations of European Community Law, Clarendon Press, Oxford
(1983), pp-8-24. As for the defunct EAC, see Akiwumi, A.,
"Juridical Aspects of Economic Integration Treaties 1in
Africa", Hague Academy of International lLaw Colloquium (1971)
(23-25 VII) Sijthoff, Leiden, pp.33-46. 1In December 1977 the
EAC collapsed and the constituent treaty of Kampala 1967 was
terminated. This termination is probably due to changed




127

However, as mentioned earlier the Fundamental Statute is
only concerned with pointing out the larger objectives, the
major principles and the fundamental machinery, but does not
enter into detailed regulation of all objectives, a task
which to a great extent is 1left to the institutions it
establishes.

In accordance with Article 10 of the rules of procedure
the Supreme Council set up five ministerial committees in
order to achiever, inter alia, these goals.

As soon as these committees started their work they
realised the need for other ministerial committees and
subcommittees to be established. There are fourteen
ministerial committees so far entrusted with the task of
coordination and implementation of the various objectives in
both the Fundamental Statute and the Unified Economic
Agreement. The ministerial committees meet in accordance
with the dates proposed by the Secretary General. The
process of consultation and cooperation continues both within

101 and

the Secretariat General, which has a coordinating role
within a number of subcommittees. Some of the subcommittees
are permanent, others ad hoc (i.e. permanent subcommittees

for basic industries operating under the aegis of the

circumstances, both political and economic. See Green, R.,
"The East African Community, Death, Funeral, Inheritance"

African Contemporary Record (197701978), pp.Al125-A137. See
also, Africa Contemporary Record (ACR) (1976-77), pp.A59-67.

101

Article 15 of the Fundamental Statute.
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ministerial committees for industry).'®

The main function of all these committees and
subcommittees is to exchange information and coordinate
activity. However, there is a move gradually to set
standards and to make recomﬁendations within the various
areas of competence of each ministerial committee and
subcommittee, aiming to meet their obligations set out in
Article 4.3 of the Fundamental Statute.'®®

Nevertheless these committees are empowered to make
recommendations for the consideration and the final approval
of the Supreme Council.

The G.C.C. political organs (the Supreme Council and
ministerial council) normally are under no obligation
whatsoever to consult these committees. Therefore, from the
institutional point of view, these committees do not have any

participation in the process of decision-making.

2 There are other various committees with specific

responsibilities, for example for pollution effects from oil-
based industries and the massive o0il slick from Gulf war-
damaged oil fields, a joint committee on pharmaceuticals to
develop regulation for 3joint purchase of pharmaceutical
products, a committee concerned with issuing a single G.C.C.
passport to nationals in member states. See Middle East
Executive Reports (MEER), a monthly legal and business guide
to the Middle East (June 1983), Vol.6l1, No.6, pp.7-15. See
also Al Quwaiz, A., The G.C.C. Secretary-General Assistant for
economic affairs, "Gulf Cooperation Council from an Economic
Integration View", a lecture being presented in the Institute
of Diplomatic Studies, Ministry of Foreign Affairs, Saudi
Arabia, January 1986, p.3 (Arabic).

' For more details of the ministerial committees'’ work,

especially in areas such as education, agriculture,
information, see Nakhleh, E., The Gulf Cooperation Council,

Policies, Problems and Prospects, Praeger, New York, London
(1986), pp-.23-38.
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Furthermore, for.the purpose of achieving the objectives laid
down in the Fundamental Statute the Supreme Council (composed
of the heads of state) is the only organ empowered to
consider the cooperation plans and take decisions on them.'%

In this regard one may conclude that the G.C.C. closely
resembles the Arab League. Although the cooperation efforts
have been relatively successful in the social and cultural
fields, the League has no enforcement authority in the
functional fields and limited staff of the secretariat can
hardly support large-scale regional programmes. The best
they can do is to remind the competent bodies of member
governments about decisions taken and request them to submit
progress reports.105

However, one has to keep in mind that organs and
institutions usually reflect to a great extent the ideologies
and realities of the member states they are representing. In
the case of the G.C.C. neither the political realities nor
the economic and social conditions allowed the authors of the

Fundamental Statute to go further in stipulating their

cooperation efforts.

104 Article 8 of the Fundamental Statute. See also

Article 12, where one would notice that the rule of the
ministerial council does not have decision making power of the
scope and degree of the Supreme Council. All the resolutions
aim at developing cooperation and coordination in the various
fields adopted by the ministerial council must be referred to
the Supreme Council to be decided on (Article 12.1 of the
Statute).

105 Macdonald, R., The Leagque of Arab States - A Study in

the Dynamics of Regional Organisation, Princeton University
Press (1965), pp.172-83.
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CHAPTER FOUR
MEMBERSHTP

1. Closed Type of Membership

The provision of the Fundamental Statute governing
membership is contained in Article 5, which provides:

"The Cooperation Council shall be formed of the six

states that participated in the foreign ministers

meeting held at Riyadh on 4 February 1981."

The above provision indicated clearly that the G.C.C.
adopts a closed type of organisation. It is made up of only
six states which took part in the meeting of foreign ministers
held in Riyadh on 4 January 1981, which met together
specifically to declare the establishment of the organisation.

It should be noted that the reference to the foreign
ministers meeting is inappropriate, since the first Supreme
Council held in Abu Dhabi on 25 May 1981 led to the signature
of the G.C.C. Fundamental Statute by the heads of state, which

1 The Fundamental

formally established the organisation.

Statute of the G.C.C. makes no provision for other Arab states

of the Gulf region to join the organisation in the future.
In general international organisations set some rules

regulating membership as regards the original parties to the

constituent treaty and states which may later be admitted.

1 See the final communique of the first meeting of the
Supreme Council in Abu Dhabi on May 25, 1981 in the Documents
of Qatar News Agency, Ministry of Information, (October 1983),
PpP.91-93.
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In contrast, Article 1 of the Arab League pact provides a

criterion of admission.2

Membership is open to independent
Arab States which "shall have the right to adhere to the
league". However, in practice subsequent membership of Libya,
Sudan, Tunisia, Bahrain, Qatar, Oman, Mauritania and the
United Arab Emirates was determined by application and
unanimous acceptance of the applications by the council of the

League.3

Membership under Article 237 of the treaty
establishing the European Economic Community is open to every
European state, yet application must be submitted to the
council. The council determines unanimously the admission of
any new member, acting on the proposal from the Commission.
Since the G.C.C. has adopted a closed type of membership,
it is thought that the member states deliberately exclude
states with republican constitutions or with revolutionary

tendencies.4

The preamble of the Fundamental Statute
impliedly excludes Iraqg from G.C.C. membership. It speaks of

the similarity between the regions of Arab Gulf states in

2 The pact of the League of Arab States concluded on 22
March, 1945 in Cairo. It entered into force on 22 May 1945.
The members of the League are 22 countries, including
Palestine which became a full member on 9 September 1976.
Egypt's membership was suspended in March 1977 and the
League's headquarters moved from Cairo to Tunis. See Bowman
and Harris, Multilateral Treaties Index and Current Status,
Butterworths (1984), at p.1l12.

3 Bowett, D., The Law of International Institutions, 4th
ed. (1982) London, Stevens & Sons, p.230. For the question
of membership of the Arab League, see Pogany, op.cit., pp.6-7.

4 Bouachba, "Le Conseil de Cooperation Des Etats Arabes

du Golfe", Revue generale de droit international public, Tome
LXXXIX (1985), p.33.
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their political and economic orientations. It states: "Being
fully aware of their mutual bonds of special relations, common
characteristics and similar systems..." etc.

Iran of course was excluded from the beginning since the
G.C.C. is only for Arab states in the Gulf, and therefore the
title of the organisation "The G.C.C. for Arab States" has
been drawn very carefully. However, some held the view that
because of the Iragi-Irani war it would have been unwise for
the Gulf states to admit Iraq to the G.C.C. since this might
incite the hostility of Iran against the Gulf states. This
view is accentuated in that Iran accused the Gulf states of
supporting Iraq.5

The G.C.C. ministerial council has also excluded other
states which are not in the region by rejecting applications
for admission from the Arab Yemen Republic (North Yemen) and

Somalia.6

This decision must be correct, for not only do these
states 1lie outside the Gulf region, but also maintain
political systems which are incompatible with those of the

region. Furthermore, the economic conditions prevailing in

5 Alssiyasa Newspaper, Kuwait, 28.1.1981. The President
of Iraqg, Sadam Hussein, was displeased with the exclusion of
Irag from the G.C.C. on the ground that Iraq was fighting for
Iraq rights as well as the Gulf states. See Muhklis, A., The

Gulf Cooperation Council. A Political Study, University of
Basra (1986), p.115.

6 Al-Ashal, A., The lLegal and Political Framework of the
Gulf Cooperation Council (1983), op.cit., pp.135-36. See
also, Kechichion, "The Gulf Cooperation: Search for

Security", 7 Third World OQuarterly (1985), p.583; 26 ILM,
p.1132.
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these states are vastly different from those within the member
states. Consequently the G.C.C. has been accused of being a

7 a charge which its

rigid political and military organisation,
founders vehemently deny. G.C.C. officials have expressed
their standpoint and explained the implications of having a
closed type of organisation. They stated that the political,
economic and social similarities of the six member states are
the real reasons behind the decision. They added that the
success of the organisation would be guaranteed only if they
preserved the degree of homogeneity and natural similarities

8 As the Saudi Minister of Foreign

between the founders.
Affairs put it:

"This does not exclude other states in the region

from becoming members in the future if they possess

institutions and legislagion similar to that of the

founding member states."
However, it is clear from this diplomatic announcement that
the G.C.C. member states do not wish to open their doors to
other states. At any rate, an attempt to admit new member
states requires the amendment of not only Article 5 but also
the preamble.

Yet the question to be asked is whether the term

"regional organisation" applies to the G.C.C., though it does

7 Bouachba, op.cit., p.33.

8 Qatar News Agency documents, Part One, op.cit., pp.103-
5.

? An interview with the Minister of Foreign Affairs of
Saudi Arabia, Prince Saud Al-Faisal, Al Saudia Newspaper,
4.4.1981.
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not include all the states in the region.

Professor Schermers excludes the strict geographical
meaning of the word "region" and "regional" to be attributed
to international organisations, though it derives its name
from it. As he puts it:

"The exact meaning of the word 'region' depends on

the interest involved and therefore on the purpose

of the 18rganisation concerned and the organs

formed."

A region therefore should not be defined as geographical
characteristics only but also by other factors such as
economic, social, cultural and political. The G.C.C. as such
possesses certain characteristics which are undoubtedly
difficult to find in other regional organisations. However,
the factors to qualify an organisation as a regional
arrangement under the U.N. Charter are quite different. The
U.N. Charter, though it does not define the concept of

regional arrangement, sets two <criteria to qualify an

association of sovereign states as a regional organisation.

10 Schermers, H.G., International Institutional ILaw,
Vol.1l, Structure, A.W. Sijthoff, Leiden (1980), p.108 In
another place Schermers gives examples of a group of states
forming a regional organisation although they are from
different <continents (i.e. British Commonwealth, the
Organisation for Economic Cooperation and Development (OECD)).
The former counts the U.K., Canada and India, and the latter
Japan. Other examples: O.A.S. excludes Cuba for its
different system; OAU excludes South Africa for its racial
discrimination policy; see p.18 for the meaning of the term
"region". See also Kleffens, E.N., "Regionalism and Political
Pacts with Special reference to the Northern Atlantic Treaty",
A.J.IT.L. Vol.43 (1949), at p.667; Smithers, P., "Toward
Greater Coherence among Intergovernmental Control", in
Regionalism and the United Nations, edited by Andemicael B.,
Oceana Publications (1979), pp.26-7.
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(i) Whether its objectives and activities are compatible with
the purposes and principles of the United Nations
(Articles 1, 2 of the Charter); and
(ii) Whether it contributes to the maintenance of
international peace and security as is appropriate for
regional action, including peaceful settlement of
disputes and enforcement action as authorised by the
Security Council (Article 52 of the Charter).11
From the travaux preparatoires of the UN Charter relating
to Article 52 a proposal by the Egyptian delegation to
introduce a definition into the Charter that would emphasise
as requirements of a regional arrangement such factors as
permanent organisation, geographical proximity, community of
interest, and cultural and historical affinities was rejected
on the ground that while it "Yclearly defined obvious
legitimate and eligible factors"™ it failed to cover possible
cases.1?
Furthermore, in the practice of the U.N. Israel raised
the issue of whether the Arab League as regional arrangement

and its activities are consistent with the purpose and

principle of the United Nations when the League chief

11 Andemicael, B., The 0.A.U. and the U.N. Relations
between the Organisation of African Unity and the United
Nations, African Publishing Co., New York and London (1976)
at p.2.

12 Goodrich, L., Hambro, E. & Simons, A., Charter of the
United Nations. Commentary and Documents, 3rd and revised
edition, Columbia University Press, New York and London
(1969), p.356.
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administrative officer invited to meetings of the UN General
Assembly. Israel maintained that the League was based on
racial principles and its activities in Palestine had not been
consistent with the purpose and principles of the UN Charter.
The Assembly, however, did not make a decision on the
matter. 13 It 1is widely accepted that the Arab League
constitutes a "regional arrangement" within the meaning of

14 and that can also be deduced

Article 52 of the UN Charter,
from the practice of the UN itself.13

The G.C.C. Fundamental Statute is silent on the question
of whether the G.C.C. should be considered as a regional
organisation within the meaning of Chapter VIII of the U.N.
Charter. Neither does the Statute explicitly refer to the

parties' commitment to achieve international peace and

security in accordance with the U.N. Charter.1® However, the

13 1pid., p.359.

14 Hassouna, H., Leaque of Arab States and Regional

Disputes. A Study of Middle East Conflict, Oceana
Publications, New York (1975), pp.1l1-12; Kourala, E.,

"Peacekeeping and Regional Arrangements" in Cassese, A.,
United Nations Peacekeeping, Sijthoff & Noordhoff, The
Netherlands (1978), pp.102-3; Eide, A., "Peacekeeping and
Enforcement by Regional Organisations", Journal of Peace
Research, Vol.3 (1966), note 53 at p.136; Moussa, A.,
"Rapports entre les Nations Unies et 1la Ligue des Etats

Arabes", 29 Revue Egyptienne de Droit International (1973),
pp.69-70.

15 Hassouna, op.cit., p.12; Pogany, I., The Arab lLeaque
and Peacekeeping in the Lebanon, op.cit., p.103.

16 ynile discussing the draft of the Fundamental Statute
the Bahrain delegation proposed adding a paragraph in the
preamble which would refer to the obligation of the G.C.C.
member states to adhere to the principles and purposes of the
U.N. Charter and the Universal Declaration of Human Rights.
However, this proposal was rejected by the Saudi Arabia
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G.C.C. Heads of State affirmed in the final communique of the
first Supreme Council meeting their entire obligations toﬁards
the U.N. Charter and their willingness to make every effort
to maintain international peace and security.17 Furthermore,
the G.C.C. Fundamental Statute provides for establishment of
a commission for the settlement of disputes (Article 10).
While at the same time it provides for the resolution of local
regional disputes, these provisions conform to the U.N.
concept of peaceful resolution of disputes, the development
of friendly relations and international cooperation as
provided under Article 1 of the Charter.

It may not be necessary to mention in the constitution

of the organisation that its aims are compatible with those

delegation, claiming that such addition might contradict some
provisions of Islamic law. This view could truly be envisaged
reading Articles 2, 4, 7, 16(1), 18, 25(2) and 30 of the
Declaration.

It appears though that the most contradictory provision
of the declaration is in Article 16(1) which provides "Men and
women of full age without any 1limitation due to race,
nationality or religion, have the right to marry and to found
a family. They are entitled to equal rights as to marriage,
during marriage and at its dissolution”. According to Islamic
law women get married only with Moslems. They also cannot
divorce their husband without court proceedings, while
husbands can. Furthermore, the Saudi Arabian delegation
claimed that there is no need to refer to the U.N. Charter so
long as there is reference to the Arab League pact in the
preamble of the Fundamental Statute of the G.C.C. They added
that it is sufficient that the Arab League pact refer to the
U.N. Charter. The latter argument cannot be supported since
the Arab League pact could not possibly have referred to the
Charter which came into force on 26 June 1945, while the pact
became operational on 22 March 1945. (The second report of
the head of Qatar delegation to the legal experts meeting
which was held in Muscat on 14.3.1981).

17 Documents of Qatar News Agency, op.cit., pp.91-93.
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of the U.N. provided that those aims are in fact compatible

and do not conflict with the U.N. Charter.

2. Expulsion and Suspension

The expulsion of a member state from an organisation is
a very strong measure by way of sanction against the wrong-
doing state. While expulsion terminates membership,
suspension is a temporary action which suspends membership
until a particular situation has been remedied or particular
conditions have been fulfilled.18

Some constitutions of international organisations contain

19

provisions on both suspension and expulsion, some others

20

make provision for only suspension and some are silent on

the matter.21 The G.C.C. Fundamental Statute falls within the

18 Schermers, op.cit., at p.54. Professor Sohn, however,
raises the doubt as to the effectiveness of expulsion as a
sanction to achieve any useful long-range purpose. He thinks
that suspension or selective exclusion might be a much better
sanctions. See his article "Expulsion or Forced Withdrawal
from an International Organisation", Harvard Law Review,
Vol.77 (June 1964), pp.1420-25.

19 7This is the situation for instance in the United
Nations (Article 5 and 6 of the Charter), the International
Civil Aviation Organisation (Article 93) and the International
Monetary Fund (Article XXVI) and the WHO constitution (Article
7). See Peaslee, A.J., International Governmental

Organisation Documents, 3rd ed., op.cit., pp.1303, Part 1, 370
Part 5, 1014 Part 1 and 453 Part 3 and 4 respectively.

20 yMo constitution (Article 31, Statute of I.A.E.A.
(Article XIX(B)). See Peaslee, ibid., pp.545 and 231 Parts
3 and 4 respectively.

21 ypy, F.A.0., UNESCO, IMCO and ITO. See Peaslee,
ibid., pp.634 Part 4, 98 Part 2, 439 Parts 3 and 4, 370 and
497 Part 5.
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last category.

Due to similarities in history, culture, economy and
political system, there is no such provision for expulsion in
the Fundamental Statute of the G.C.C. This fact has been
deliberately emphasised so as to appeal to the good faith of
the member states to observe and implement their obligation
as provided in the Statute. However, since the G.C.C.
Fundamental Statute is silent on this matter and there is no
practice giving rise to guidance on the point, one needs to
consult the opinion of the legal commentators and the practice
of other international organisations. This may help to reach
a solution if a problem occurs in the future.

Opinion is divided among legal commentators on whether
it is permissible to suspend or expel a state member of an
international organisation in the absence of constitutional
provision to that effect.

Nagendra Singh states the general position in the absence
of constitutional provision.

"It is a well-established principle of international

law that where a constituent instrument is silent...

there is no right vested in thezzorganisation to

expel or suspend a member state."

Professor Schermers is also of the view that expulsion

in the absence of constitutional provision may not be

22 Singh, N., Termination of Membership of International
Organisations, Stevens and Sons Ltd., London (1958), p.79.
Singh makes an exception to this principle when a member state
persists in refusing to ratify an amendment to the
constitution of the organisation even though the same is
passed in accordance with the procedure for amendment laid
down in the constituent instrument.
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compatible with the general objectives of an international
organisation, especially an organisation of universal

character.23

However for closed regional organisations (such
as the G.C.C.) he thinks that the situation is different.
Schermers argues that although the legal argument against
expulsion without constitutional provision would be the same
as in the wuniversal organisation, a state may 1lose its
membership without express provisions for expulsion. This
could happen when a state places itself outside the political
or economic sphere of the organisation.24
The attitude of some European states is against the
expulsion of a member from an international organisation in
the absence of express constitutional provisions. This was
declared at the signing of the Final Act of the 1979 congress
of the Universal Postal Union in Rio de Janeiro on 26 October
1979 by the nine member states of the European Community.
"... the decision taken on 13 September 1979
purporting to expel a member country from the U.P.U.
constitution which contains no provision for the
expulsion of members. The decision, therefore, has
no legal validity and accordingly the nine do not
accept it. They consider that South africa is
still a member of the Universal Postal Union and
will therefore continue to tri%t with the South
African postal administration."
However, Professors Schwarzenberger and Brown agree that

international institutions may suspend a member in the absence

23 Schermers, op.cit., p.81l.

24 1pid., pp.s1-2.

25 Quoted by Marston, G., "United Kingdom Materials on
International Law", 50 B.Y.I.L. (1979), pp.310-11.
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of express provision, if such power is indispensable to the

fulfilment of the organisation's function. 2

As for
expulsion, they express the doubt as to whether an
international institution should be granted the power of
expulsion, but if there are persistent breaches of membership
obligations amounting to a serious breach of a treaty, then
it is the right of every member to exclude the wrong-doing
state.?’

The Vienna Convention on the law of Treaties accepts the
latter view if the persistent violations of the obligation of

membership amount to a material breach of the constituent

instrument of an international organisation. Article 60 of

the Convention provides, inter alia, that:

"A material breach of a multilateral treaty by one

of the parties entitles (a) the other parties by
unanimous agreement to suspend the operation of the
treaty in whole or in part or to terminate it either

(i) in the relation between themselves and the defaulting
state; or

(ii) as between all the parties."

According to the Article:

"A material breach of a treaty, for its purposes,
consists of (a) a repudiation of the treaty not
sanctioned by the Vienna Convention on the Law of
Treaties, or (b) the violation of a provision
essential to the accoma%ishment of the object or
purpose of the treaty."

26 Schwarzenberger, G. and Brown, E.D., A Manual of
International Law, 6th ed., Professional Books Ltd. (1976) at
p.265.

Ibid.

28 see the convention in Brownlie, Basic Documents in
International Law, op.cit., pp.372-3.
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The International Court of Justice in its Advisory
Opinion in the Namibia Case (1971) appears to have accepted
this approach while dealing with the question of the failure
of South Africa to fulfil its obligation in respect of the
administration of the mandated territory. The Court stated:

"In examining the action of the General Assembly it
is appropriate to have regard to the general
principles of international 1law regarding the
termination of a treaty relationship on account of
breach... The rules 1laid down by the Vienna
Convention on the Law of Treaties (adopted without
a dissenting vote) may in many respects be
considered as a codification of existing customary
law on the subject... General Assembly resolution
2145 (XXI) determines that both forms of material
breach had occurred in this case. By stressing that
South Africa has in fact disavowed the mandate, the
General Assembly declared in fact that it had
repudiated it. The resolution in question is
therefore to be viewed as the exercise of the right
to terminate a relationship in case of a deliberate
and persistent violation of obligation which
destroys thezévery object and purpose of that
relationship.

The Court emphasised that:

"The silence of a treaty as to the existence of such

right cannot be interpreted as implying the exclusion of

a right which has its source outside of the treaty in

general international law, and is dependent on the

occurrence of circumstances which aﬁf not normally
envisaged when a treaty is concluded."

In practice, members have been expelled from an
international organisation in the absence of constitutional
provisions. An outstanding example is the expulsion of Cuba
from the Organisation of American States (0.A.S.) in January

1962 because of Cuba's adoption of the communist system and

29 1.c.J. Reports (1971), pp.46-7.

30 1pid., p.47.
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its political, economic and military ties with the communist
nations.31

There have been many reasons given for the Cuban
expulsion. Some justify the expulsion on the basis of the
rule of international law that violation of a treaty by one
party justifies the release from treaty obligations by another
party.32 Others maintain that it is an inherent right of any
regional organisation to determine which countries should
participate and it was for the O0.A.S. to interpret its own
charter for its purposes.33
3. Withdrawal

Withdrawal is one of the methods by which a state can
bring its membership in an international organisation to an
end.

The G.C.C. Fundamental Statute does not provide for
withdrawal from membership of the organisation. Apparently

the authors of the Fundamental Statute did not want to

jeopardise the permanent nature they wanted for the

31 y.N. Doc. S15075 SC, Official Records, 17th year,
p-74. On the exclusion of Cuba from the O0.A.S. generally see
Thomas & Thomas, The Organisation of American States, Southern
Methodist University Press, Dallas (1963), pp.58-60; Sohn,

L., "Expulsion or Forced Withdrawal", op.cit., pp.1417-20;
Fenwick, "Non-intervention v. Collective Security", 56

A.J.T.L. (1962), pp.469 and 474; Schermers, International
Institutional Law, op.cit., at p.62.

32 Fenwick, op.cit., p.474.

33 Sohn, op.cit., p.1419. See Schermers, who concludes
"OAS has taken the view that a state which no longer satisfies
the criteria on which the regional cooperation is based may
be suspended without express provision", ibid., p.122.
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organisation. Therefore the statute was designed with the
belief that the organisation would be permanent no matter what
obstacles may appear in its path.

However, the silence over the question of withdrawal in
the constitution of some international organisations has given
rise to serious controversy. Some argue that withdrawal is
an inherent right arising out of principle of state
sovereignty, equality, expediency and fundamental changes in
circumstances, and this right exists unless expressly

barred.34

Others attach the right of withdrawal to the
confederate states. They point out that the right of
withdrawal in a confederal structure is well established in
political practice and in constitutional law. It is based
upon the principle that confederal states are sovereign,

retaining their full international personality.35

However,
this argument is not supported by many commentators who deny
the existence of a right to withdraw, even from a
confederation.

Jellinek considers withdrawal from a confederation a
breach of treaty.36 Professor Kunz points out that

confederations have been established for ever and the right

of withdrawal is nowhere expressly dgranted except the

34 gee Schermers, op.cit., who explains in detail the
states' claims in supporting this argument, pp.51-53.

35 Singh, op.cit., p.9.

36 This view is cited by Feinberg, N., "Unilateral
Withdrawal from an International Organisation", 39 B.Y.I.L.
(1963), p.214.
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confederated states (1861-65).37

This also was the problem of the League of Nations.

Although it was founded on the basis of confederation, it

allowed states to withdraw.38

McNair also denies the right of withdrawal in the absence
of an express or implied provision, if a treaty is intended
to be of perpetual duration. He states:

"A treaty is intended to be of perpetual duration
and incapable of unilateral termination, unless,
expressly or by implication, it contains a right of
unilateral termina}&on, or some provision for its
coming to an end."

This view is supported by Article 56.1 of the Vienna
Convention on the Law of Treaties. It stipulates:

"l. A treaty which contains no provision regarding

its termination and which does not provide for

denunciation or withdrawal is not subject to

denunciation or withdrawal unless

(a) it is established that the parties intend to admit
the possibility of denunciation or withdrawal, or

(b) a right of denunciation or wita%rawal may be implied
by the nature of the treaty."

The practice of some international organisations shows

that withdrawals have taken place even in the absence of such

37 cited by Feinberg, ibid.
38 see Rivlin, D., "The League of Nations as
Confederacy", International Relations (November 1976),

op.cit., pp.1125-30. Rivlin refers to the fact that the right
to withdraw was explicitly refuted in the United States
Articles of Confederation. Article 13 stated: "The articles
of this confederation shall be inviolately observed by every
state and the union shall be perpetual®”.

39 McNair, The lLaw of Treaties, Oxford, Clarendon Press
(1961), pp.493-94.

40 gee the convention in Brownlie, Basic Documents in
International Law, op.cit., p.371.
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41 However, opinion is divided on the

express provisions.
matter among international 1lawyers after the 1Indonesian
withdrawal from the U.N. This came as a result of the
absence of withdrawal provisions in the Charter of the U.N.
and ambiguity in the declaration of withdrawal passed by the
San Francisco conference on the U.N.%2

Writers such as Unni maintain that Indonesia had the
right to withdraw from the U.N. He concludes that, since it
was not the purpose of the U.ﬁ. to compel a member to continue
its cooperation in the organisation. The conference
declaration envisaged certain illustrative and not exhaustive
circumstances to justify the withdrawal of a member from the

43

United Nations. Livingstone points out that although

41 Although the WHO constitution did not contain any
provision which permitted members to withdraw, in 1949 and
1950 the East European countries (USSR, Ukrainian SSR,
Byelorussia SSR, Bulgaria, Romania, Albania, Czechoslovakia,
Hungary and Poland) informed the secretariat of the WHO that
they were withdrawing from the organisation. On 6 May 1950
China also withdrew from WHO. In 1952 and 1953
Czechoslovakia, Poland and Hungary announced that they
considered their membership of UNESCO terminated, although
withdrawal was not authorised under the UNESCO constitution.
See respectively, The records of the 3rd session of the
Council of WHO (WHO Official Records No.17) Annex 22, and the
Report of the 3rd session of the WHO Conference (WHO Official
Records No.28) Annex 13, UNESCO resolution 9.3.1964, pp.189-
192. See also Schermers, op.cit., pp.47-51.

42 Unni, A.C., "Indonesia's Withdrawal from the United
Nations", 4-5 Indian J.I.L. (1964-65), pp.128-46.

43 The declaration of committee 1/2 approved unanimously
at plenary session of the San Francisco conference, read as
follows:

"The committee adopts the view that the charter should

not make express provision either to permit or to

prohibit withdrawal from the organisation. The committee
deems that the highest duty of the nations which will
become members is to continue their cooperation within
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Indonesia had no right to declare withdrawal from the U.N.,
it had the legal power to do so. A state cannot be deprived
of its legal power in the constitutional structure of the
u.n. 44

On the other hand, Schwelb considers that withdrawal from
the United Nations is permissible only in the exceptional
circumstances set forth in the interpretative declaration.
The Indonesian withdrawal cannot be considered as such and it
constitutes a breach of international obligation according to

article 4 of the Charter. Indonesia's return to the U.N.

without the requirement of readmission confirms this

the organisation for the preservation of international
peace and security. If, however, a member, because of
exceptional circumstances, feels constrained to withdraw
and leave the burden of maintaining international peace
and security on the members, it is not the purpose of the
organisation to compel that member to continue its
cooperation in the organisation.

It is obvious, however, that withdrawals or some other
forms of dissolution of the organisation would become
inevitable if, deceiving the hopes of humanity, the
organisation was revealed to be unable to maintain peace
or could do so only at the expense of law and justice.

Nor would it be the purpose of the organisation to compel
a member to remain in the organisation if its rights and
obligations as such were changed by Charter amendment in
which it has not concurred, and which it finds unable to
accept, or if an amendment duly accepted by the necessary
majority in the assembly or in a general conference fails
to secure the ratification necessary to bring such
amendment into effect." Documents of the United Nations
Conference on International Organisations, San Francisco
1945, London, New York (1945), Vol.7, p.37, doc.314,
1.2.17.

44 Livingstone, F., "Withdrawal from the United Nations -
Indonesia", 14 I.C.L.Q. (1965), pp.637-646.
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conclusion.45

Similarly Feinberg considers that withdrawal
is not legally permissible when the constituent instrument is
silent on the matter unless a right to withdraw can be
inferred from the relevant circumstances.?®

One may conclude tentatively that the right to withdraw
from the G.C.C. is not permissible. This view could be held
for a number of reasons. There is no clause in the
Fundamental Statute which entitles any member to withdraw nor
is the right of withdrawal capable of being implied.
Furthermore the practice of the United Nations shows great
reluctance to support such an act in the absence of express
provision. Moreover, the vast majority of the commentators
support the view that unless the right of withdrawal
explicitly or impliedly exists, a state may not unilaterally

withdraw. As such there exists no presumption in favour of

the right of unilateral withdrawal from the G.C.C.

45 Schwelb, E., "Withdrawal from the United Nations. The
Indonesian Intermezzo", 61 A.J.I.L. (1967), pp.661-72. See
also Schwarzenberger who considers the Indonesian withdrawal
ineffective in law: "lLetter to the Editor", the Times,
London, 8 January 1965 at p.9. Another writer, William R.
Harris, states that Indonesia has withdrawn de facto and there
has been no test of her withdrawal de jure. 1Inaction of the
Security Council of the U.N. coupled with the silence of
member states acknowledged the de facto withdrawal, "Legal
Aspects of Indonesia's Withdrawal from the United Nations",
Harvard International law Club Journal, 6-7 (Winter 1984 -
66), pp.180-83.

46 Feinberg, N., op.cit., p.215.
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CHAPTER_FIVE

THE INTERNAL STRUCTURE OF THE G.C.C.

I. INTRODUCTION

On examining the internal structure of the G.C.C.,
compared with other regional organisations, the G.C.C.'s
structure is relatively simple and hardly original. It
presents the characteristics of a traditional, classical type
of international organisation with three main organs, the
Supreme Council, the Ministerial Council and the Secretariat.
However, the G.C.C. Fundamental Statute does not exclude the
possibility of the principal organs creating subsidiary organs
whenever they deem it necessary Article 6 states:

"The Cooperation Council shall have the following

main organs:

1. Supreme Council to which shall be attached the

commission for settlement of disputes.

2. Ministerial Council

3. Secretariat-General.

Each of these organs may establish subsidiary organs as

necessary."

The constituent instruments of some international
organisations expressly provide for delegation of functions
to competent organs, as is the case with the U.N. Charter
(Articles 22, 29 and 68). In other cases the constituent

instruments are silent on the subject of delegation. However,

the main organs may utilise their implied power to create
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subsidiary organs to perform their functions.'
Furthermore, it must be pointed out that the authors of
the Fundamental Statute did not take much care in defining the

2 However, one has

nature of the powers of the G.C.C. organs.
now to look more closely at the functions and powers of the

organs of the G.C.C. to define its efficiency.

II. FUNCTIONS AND POWERS OF THE ORGANS

(1) Functions and Powers of the Supreme Council

From the wording of Article 8 of the Fundamental Statute
it seems that the statute confers vast powers upon the G.C.C.
Supreme Council. Therefore the Supreme Council could be
considered as the highest authority of the G.C.C. The Supreme
Council is entrusted with examining matters which concern all
the member states. The provision does not specify which
matters in particular are to be reviewed by the Supreme
Council, but it is clear since the Supreme Council comprises
the head of states that these matters are of immense

importance, especially those of a political nature.

! Seyersted, F., "Objective International Personality of

International Organisations", 34 Nor. T.I.R. (1964), p.1l11.
See also ICJ Advisory Opinion, Effect of awards of

compensation made by the U.N. Administrative Tribunal,
Advisory Opinion of July, ICJ Reports (1954-55), pp.58-62.

2

Schermers thinks that the vagueness of competence is
a result of the absence of real power. International
organisations do not tend to specify their competence if they
only issue recommendations to the members, while this is not
true with the treaties of the European Communities, which
provide for binding decisions. Therefore they define the
powers of the organs for each subject. International
Institutional lLaw, op.cit., p.202.
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However the Supreme Council is not competent to determine
any dquestion which is essentially within the domestic
jurisdiction of any member state.

The restriction, though it is not stipulated, may be
implicit in the understanding of the G.C.C. member states that
the organisation can only perform those powers for which the
provisions of the Fundamental Statute were made.

The inclusion of the principle of non-interference in
matters essentially within the domestic jurisdiction of states
under Article 2(7) of the U.N. Charter has provided members
of the U.N. with a strong argument opposing taking measures
in fields such as human rights, colonial questions,
peacekeeping forces and disarmament. This has great impact
on the effectiveness of international cooperation.3

One of the intricate functions of the Supreme Council is
the responsibility for "approving the bases for dealing with
other states and international organisations".4 This in fact
means that the Supreme Council determines the main policy
which the member state is requested to follow in conducting
its relationships with other states as well as with

international organisations such as the United Nations and its

specialised agencies, the Arab League, the Islamic Conference

, 3 For a detailed view on this question, see Goronwy, J.,
The United Nations and the Domestic Jurisdiction of States,
Cardiff, Welsh Centre for International Affairs (1977),
Chapters III, IV, V and VI.

4 Art.8 of the Fundamental Statute.
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Organisation and the E.E.C.>

5 For instance (a) the G.C.C. summit held in Riyadh, 10
November 1981 reviewed the Saudi initiative for realising
peace in the Middle East and solving the Palestinian problen,
and decided to ask Saudi Arabia to table the proposal at the
21st Arab summit conference. The Saudi initiative called for:
(1) An Israeli withdrawal from all Arab territories occupied

in 1967, including Jerusalemn.

(2) Removal of settlements established by Israel in the
occupied Arab territories after 1967.

(3) Securing the right of worship for all religions.

(4) Affirmation of the right of the Palestinians to return
home and compensation payments to those who do not wish
to do so.

(5) The West Bank and Gaza to be placed under supervision of
the United Nations for a transitional period not
exceeding a few months.

(6) The establishment of an independent state of Palestine
with Jerusalem as its capital.

(7) The plan called for the United Nations, or some of its
member states, to be assigned responsibility for
implementing these principles.

In September 1982, the 12th Arab summit conference in its

second stage, endorsed the Saudi initiative after certain

amendments to clauses 4, 7 and 8, which read as follows:

(4) Affirm the right of the Palestinian people to self
determination in practising their inalienable national
rights under the leadership of the Palestine Liberation
Organisation, their sole legitimate representative.

(7) The Security Council to set guarantees of peace among all
countries of the region, including the independent
Palestinian state.

(8) The Security Council to be responsible for implementing
these principles. See Kuwait News Agency, Special
Dossier (1984), pp.28-29.

(b) As a result of Supreme Council approval in 1983 the
G.C.C. sponsored a mission which aimed at trying to overcome
Iran-Iraq differences and follow up efforts to cap the leaking
of crude oil from the Iranian Nowruze oil fields into the Gulf
waters.

(c) The G.C.C. adopted a unified stand by supporting the
Afghanistan cause against the Soviet intervention through the
Islamic Conference Organisation (I.C.0.), see ibid., pp.32.

(d) Following air strikes against Saudi and Kuwaiti oil
tankers in the Gulf area, the G.C.C. Supreme Council decided
in 1984 to take the matter up at an extraordinary meeting of
the Arab League and on May 21 to the U.N. Security Council,
ibid., pp.32-3.
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This may imply the Supreme Council has legal authority
to conclude agreements on behalf of member states - a view
which conforms to the general position in international
institutions that the more effective organ may conclude
agreements on behalf of the organisation.6 Another possible
interpretation is that major foreign policy transactions must
conform to the ground rules laid down by the Supreme Council.
It is probable that the objection to the establishment of
diplomatic relations between Oman, U.A.E. and the Soviet Union
without prior consultation was based on Article 8(5).7

Another function of the Supreme Council is to examine
recommendations, reports and common projects which are passed
to it by the Ministerial Council (Article 8(3) of the

Fundamental Statute). This provision reveals that the

(e) The G.C.C. Supreme Council has taken some practical steps
to unify the stand and relations of its member states on the
case of African resumption of diplomatic relations with Israel
by suspending aid and breaking diplomatic relations with some
countries, ibid., p.34.

(f) The Supreme Council in its third summit approved a
detailed plan to subsidise some vital enterprises to both the
Arab Republic of Yemen and the Popular Democratic Republic of
Yemen. See the G.C.C. Annual Report (1985), op.cit., pp.29-
44.

(g) The G.C.C. Supreme Council approved the policy of good
offices to solve the political and boundary disputes between
Oman and South Yemen. See ibid.

6 Detter, I., "The Organs of International Organisations
Exercising their Treaty-Making Power", 38 B.Y.I.L. (1962),
422. See also, Jenks, W., "Some Constitutional Problems of
International Organisations", 22 B.Y.I.L. (1945), 23. Brierly
in his report on the law of treaties. U.N. Doc. A/CN.4123,
p.26.

7 See supra, Chapter 3, pp.88-89.
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approval of the Supreme Council is necessary for any act taken
by the Ministerial Council (Article 8(3) of the Fundamental
Statute). The Supreme Council is also in charge of the
appointment of the Secretary General. This gives the
Secretary General more prestige and power to deal not only
with administrative but also with political issues. Most
specifically, the Supreme Council is endowed with power to
establish a commission for settlement of disputes whenever a

& fThe jurisdiction

dispute arises and to nominate its members.
of this commission is consultative and its findings are only
recommendations. (Article 9(1) of the Rules of Procedure of
the Commission for Settlement of Disputes.)

The Commission cannot be considered as an effective
judicial body, nor does it have compulsory jurisdiction. On
a different 1level, the Supreme Council has competence on
certain matters which affect the Fundamental Statute as well
as the overall working of the organisation. It has the right
to approve the budget of the Secretariat (Article 8(10) of the
Statute) as well as reserving the right of amending the

Fundamental Statute (Article 8(8) of the Statute).9 The

latter right could be exercised only with the wunanimous

8 See Article 8(6) of the Fundamental Statute.

° The Supreme Council has approved the amendment of the
Fundamental Statute on a single occasion to include Art.11(1)
of the Fundamental Statute and Art.15(1) of the rules of
procedure of the Ministerial Council. Both of these
amendments deal with the rotation of presidency which is to
take place once a year at the same time as the Supreme Council
meets. See the Annual Report (1985), op.cit., p.122.
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approval by the Supreme Council.'®
According to the modern law of treaties, amendment would
also be possible by majority, but it could not oblige the

" However, the unanimous vote of the

dissenting members.
member states 1is not always sufficient to establish an
amendment, especially when ratification is required.12

In spite of the wide function and competence of the
Supreme Council in Article 8, the powers to take decisions or
recommendations are not clearly set out. Nevertheless, the
absence of these does not create any serious restriction upon
the power of the Council to take decisions or recommendations,

since performing functions and exercising powers are normally

carried out by them.

(2) The Legal Nature of the Supreme Council Decisions

The concept "decision" is often used to mean both binding
and non-binding pronouncements of a body, although some
international organisations use the word only for the legally

13

binding decisions. The vast majority of decisions of

1 Article 20 of the Fundamental Statute.
" Articles 39, 40 of the Vienna Convention on the Law
of Treaties, 1969. See also Sinclair, op.cit., pp.106-8.

2 Schermers, op.cit., para.1024.

¥ These organisations are EEC, Art.187, ECSC, Art.14,
Benelux, Art.19a, OECD, Art.5. See Schermers, ibid., p.363.
The UN and the Organisation of American States (0OAS) may also
issue binding decisions in the field of peace-keeping: see

Higgins, R., "The Advisory Opinion on Namibia: which UN
Resolutions are Binding under Article 25 of the Charter?", 21
I.C.L..QO. (1972), pp.270-86. In case of a meeting of

consultation, the Ministers of Foreign Affairs (OAS, Art.59)
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international organisations are not binding per se. However,
where a decision is binding under the constituent treaty a
member state still needs to incorporate it into its municipal
legislation in order to give it binding effect.

The decisions of the Security Council are binding on all
members under the terms of Article 25 of the U.N. Charter,
regardless of the agreement of the member states.
Recommendations of the Security Council are not covered by the
term of Article 25 and cannot be mandatory.“

As regards the power of the U.N. General Assembly, it is
generally recognised that the Charter of the U.N. does not
possess mandatory power, except in internal organisational
matters.’

As such, the binding nature of General Assembly
resolutions or declarations has been a matter of controversy
among a number of writers. Some have claimed, except in some

cases, that these decisions are not binding, and they are

merely recommendations which may not be the source of legal

act as an organ of consultation under the treaty of Rio de
Janeiro of 2 September, 1747121, UNTS, p.93, Treaty of Rio de
Janeiro, Art.17.

1% Higgins, R., "Compliance with United Nations Decisions
on Peace and Security and Human Rights Questions in the
Effectiveness of International Decisions", Papers of a
Conference of the American Society of International Law and
the Proceedings of the Conference, Leiden (1971) at p.3. See
also her Article "The Advisory Opinion on Namibia: Which UN
Resolutions are Binding Under Article 25 of the Charter?", 21

I.C.L.Q. (1972), p.270.

> 1bid., p.272.
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16 On the other hand, there is the view

rights and duties.
which admits the legal significance of these resolutions and
refutes the traditional assumptions. This view regards the
resolutions of the Assembly as collective acts of states which

17 In

are capable of creating customary international law.
Detter's view a great many of the administrative decisions of
the U.N. and other specialised agencies are binding on member
states regardless of whether or not they have approved them.18

Castaneda points out that the legal value of the General

16 Binding decisions of the Assembly relate to the
admission of members into the United Nations (Article 4(2));
the election of some members of the Security Council, the
Economic and Social Council and the Trusteeship (Articles 32,
61, 86); the adoption of rules of procedure (Article 21); the
suspension and expulsion of members from the organisation
(Articles 5 and 6); the appointment of the Secretary General
(Article 97); the determination of conditions under which a
non-member state becomes a party to the statute of the
International Court of Justice (Article 13); the
establishment of subsidiary organs (Article 22); the
selection of the judges of the International Court of Justice
(Article 8 of the statute); the approval of a budget and the
appointment of expenses (Article 17). For this view, see
Sloan, F., "The Binding Force of a 'Recommendation' of the
General Assembly of the United Nations", 25 B.Y.I.L. 4 (1948);
Fitzmaurice, G., "Law and Procedures of the International
Court of Justice, 1951-4", 34 B.Y.I.L. 4 (1958); Vallat, "The
Competence of the United Nations General Assembly", 97 Recueil
des Cours 225-230 (1959): Johnson, D., "The Effect of
Resolutions of the General Assembly of the United Nations",
32 B.Y.I.L. (1955-56), p.97.

17 Higgins, R., The Development of International Law

Through the Political Organs of the United Nations, Oxford
University Press (1963) at p.2. See also her article, "The

United Nations and Law Making. The Political Organs",
Proc.A.J.I.L. (1970); Falk, R., "On the Quasi-Legislative
Competence of the General Assembly" 60 A.J.I.L. (1966), pp.782
et seq.

18 Detter, I., Law-Making by International Organisations
(1965), pp.319-29.
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Assembly resolutions

",... depends not only on the organ that approves

them and their form, but also, and especially, on

their content. Even if there is no real creation

of norms, there is often recognition and

confirmation that certain practices or principles

are, in the judgment of an organ 1largely

representative of the international community,

either customary rE;es or general principles of
international law."

In a recent judgment of the International Court of
Justice the Court asserted that except for those resolutions
regarding organisations and financial matters, General
Assembly resolutions have no legal effect because such powers
have not been conferred upon it by the Charter.20

The 1legal nature of the G.C.C. Supreme Council's
decisions could not be easily analysed without thorough
examination of the provisions of the Fundamental Statute and
the practice of the member states.

However, some maintain that all the decisions of the
Supreme Council of the G.C.C. are binding. They claim that

decisions of the Supreme Council do not need further

legislation in the member states by referring to an

19 Castaneda, J., Legal Effects of United Nations
Resolutions, Columbia University Press, New York and London

(1969) at p.5; Virally, M., in his introduction to Yemen, E.,
Legislative Powers in the United Nations and Specialised
Agencies, Sijthoff (1969); Asamoah, ©O., The Legal
Significance of the General Assembly of the United Nations,
Sijthoff, The Hague (1966). Asamoah ascribes some legal
effect to the U.N. declarations and considers them in
themselves as state practice.

20 Legal Consequences for States of the Continued
Presence of South Africa in Namibia, I.C.J. Reports (1971),

pp.45-50.
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unpublished advisory opinion issued by the Department of
Advisory Opinion and Legislation in Kuwait, No.2/428/1985.%
The opinion states that the UEA has binding effect on national
authorities and individuals. Yet, it may need further
ministerial decisions or decrees to implement the UEA
provisions in the light of the merits of each individual case,
and with the observance of the internal laws, noting that in
case of conflict with the local laws and regulations of member
states execution of the provisions of the UEA shall prevail
in accordance with Article 27 of the UEA without a need for
amendment of the internal laws.?

This view, however, cannot find support either in the
Fundamental Statute of the G.C.C. or the practice of the
member states. On the contrary, the practice reveals that
only by virtue of municipal law and not the UEA provisions the
Supreme Council decisions are implemented internally.
Furthermore, Article 8 of the UEA explicitly provides that
prior agreement of the member states is a necessary
requirement in implementing the UEA provisions, especially in
the field of economic activities. In the experience of the
G.C.C., like many other similar organisations, it is essential

to draw a line between obligations of the states on the

international plane and those obligations on the municipal

21 Makarim, E., "The Positive Impact of the Establishment
of the G.C.C. on the Issues of Private International Law of
member States", op.cit., pp.28-29.

2 1pid.
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plane which need further legislation to bind the internal
institutions and private individuals.?3

According to the Fundamental Statute, the Supreme Council

is allowed in general terms to take various decisions which

carry out the objectives of the organisation. The statute

itself does not indicate which decisions are binding, but a

useful guide may be obtained by classifying them into

categories.

(a) Decisions Pertaining to the Structure and Operation of
the GOC.CO

The G.C.C. Fundamental Statute entrusts the Supreme

Council with certain functions concerning the internal law of
the organisation. These functions are described by Article
8 as follows:

"6. Approve the rule of procedures of the
commission for settlement of disputes and
nominate its members.

7. Appoint the Secretary General.

8. Amend the Charter of the Cooperation
Council

9. Approve the council's internal rules

10. Approve the budget of the Secretariat."

In fact, international organisations tend to create

their own rules in regard to their internal structure, a
matter which is well established and recognised by the League

of Nations since 1929.2% The technical instrument normally

used by the organisation for such purpose is obligatory

23 See supra, Chapter 3, pp.107-13.

24 Castaneda, op.cit., at p.22.
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decision, either adopted by unanimous or majority voting.25

This category of resolutions does not raise much dispute
among the writers as to their binding effect. They derive

their 3juridical effect from the authorisation of the

constituent instrument and give rise to direct obligations.26

(b) Decisions Concerning the Interpretation of the
Fundamental Statute and the UEA

Article 10 of the Fundamental Statute provides:

". o

2. e

3. If a dispute arises over interpretation
or implementation of the Fundamental
Statute and such dispute is not resolved
within the Ministerial Council or the
Supreme Council, the Supreme Council may
refer such dispute to the commission for
the settlement of disputes.

4. The commission shall submit its
recommendations or opinions, as
applicable, to the Supreme Council for
appropriate action."

25 For example, according to the League of Nations pact
unanimous voting had to be followed to determine its internal
system, while the Charter of the United Nations does not
distinguish between internal and external activities of the
organisation. The enumeration of "important questions"
contained in Article 18, which requires two-thirds majority,
includes internal as well as external matters. See Castaneda,
ibid., at p.26. The 0.A.U. presupposes the acceptance of all
member states on internal structure and function. See
Cervenka, 2., The Unfinished Quest for Unity. Africa and the
0.A.U., Friedman (1977), at p.24. In the Arab League some of
the internal functions require two-thirds majority (i.e.
confirmation of the Secretary General and approval of
amendments). Others require only simple majority (i.e.
adoption of annual budget, establishment of the regulations
of the League). See McDonald, R., The lLeagque of Arab States,
Princeton (1965), at p.57.

26 See supra, note 16.
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In this Article the distinction between interpretation
and application is not easy to make. It is for the
commission of settlement of disputes, which works as an ad
hoc committee, to give its recommendation or its opinion to
the Supreme Council, but it is the Supreme Council which
decides on it. The relationship here is between a superior
organ and a subordinate one. The Supreme Council may direct
or entrust the commission through the resolution which
establishes it with certain tasks.?’

However, Article 10 of the Fundamental Statute provides
that the commission for the settlement of disputes "subnits
its recommendations or opinion, as applicable, to the Supreme
Council for appropriate action". That is to say, the
appropriate act which will be taken by the Supreme Council if
it accepts the recommendation of the commission is an
authoritative interpretation, and at the same time
application of the Fundamental Statute. The authoritative
interpretation of the Supreme Council here derives its
existence from the explicit competence of the Council in the
Statute. Any decision in this regard would be legally

binding. 28

27 For the decisions being the work of more than one
organ see Tammes, A, "Decisions of International Organs as a
Source of International Law", Recueil des Cours, Vol.94 (1958)
- 11, pp.324-26.

28 mhis position represents the "textual" or "ordinary"
meaning of words school. See Fitzmaurice, "Law and the
Procedure of the International Court of Justice", 28 B.Y.I.L.
(1951), at p.7.
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As Professor Tammes suggests, a state may not insist on
the correctness of its views if the organ's power of
effective interpretation is recognised in advance.??
Furthermore, the application of the law necessarily, as
Kelsen says, implies interpretation.30

As such, the G.C.C. Supreme Council interpreted the
Fundamental Statute in order to apply the provisions of the
Fundamental Statute. This has been done by the application
of some provisions to a new fact situation which indicates
the meaning attached by the Supreme Council to the provision
applied. For instance, in order to institutionalize economic
cooperation in the light of the provisions of the Fundamental
Statute, the G.C.C. Supreme Council approved, in 1983, the
establishment of two regional agencies - the Organisation for
Standards and Measurement and the Gulf Investment
Corporation.31

The G.C.C. does not encounter the problem of the U.N.
General Assembly as to whether the Assembly is competent to
interpret the Charter.

Writers such as Vallat and Kelsen hold the view that the

General Assembly is a "law-applying" and not a "law-making"

29 Tammes, op.cit., at p.350.

30 Kelsen, H., Recent Trends in the lLaw_of the United
Nations, London, Stevens and Sons Ltd. (1951), at p.960.

31 See, 1in particular, Articles 4 and 6 of the
Fundamental Statute. For the establishment of the two
agencies, see Gulf Cooperation Council, Initial Measures Taken
by the Member States for the Implementation of the Unified
Economic Agreement, pp.32, 37.
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body and has no power of interpretation. Therefore, the
interpretation could be made only by amendment.32

Professor Higgins points out that the General Assembly

is
"... engaged in a constant process of Charter
interpretation. This process cannot be §§mp1y
defined as classical treaty interpretation."
The I.C.J. has shown a tendency to adopt the above
principle.34

Some consider that the interpretative resolution of the
Inter-American Conference, which is the supreme organ of the
0.A.S., is legally binding due to the establishing role it

plays in revealing the intent of the parties.35

32 Vallat, F., "Competence of the United Nations General
Assembly", 97 Recueil des Cours, 11 (1959), at p.211. Kelsen
states that "the General Assembly as any organ of the United
Nations is certainly competent to interpret the Charter, but
only in connection with an act by which the organ applies the
Charter": Recent Trends in the law of the United Nations,
London, Institute of World Affairs (1951), p.960.

33 Higgins, R., "The United Nations and Law-Making - The
Political Organs", 64 Proceedings of the A.S.I.L. (1970), 64th
annual meeting, 1970 No.4 at p.44. See also Schachter, 0.,
where he makes a distinction between the power of
interpretation which the General Assembly possesses and the

recommendatory functions of the assembly: "The Relation of
Law, Politics and Action in the United Nations"™ Recueil des
Cours, 109 (1963) at p.185. Asamoah, O., The ILegal

Significance of the Declarations of the General Assembly of
the United Nations, op.cit., pp.30-45.

34 Reparations for Injuries Suffered in the Service of
the United Nations Case (1949) I.C.J.Rep., p.71.

35 Thomas and Thomas, The Organisation of American
States, op.cit., pp.72-3. They go further than that by

stating that "resolutions of an interpretative nature may be
said to be legally binding, even to the extent of what may be
in effect an amendment to the treaty".
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However, if the interpretative power of the Fundamental
Statute is a matter which is settled clearly in Article 10 of
the Fundamental Statute, the power of interpreting the UEA is
not clear. Article 10 of the Fundamental Statute, which sets
out the competence of the commission for the settlement of
disputes, refers only to disputes which afise over
interpretation and application of the Fundamenfal Statute, but
not to disputes between member states. One may, however,
refer to another instrument concluded between the member
states to find a solution. Article 3 of the rules of
procedure of the commission for settlement of d:i.sputes36
provides:

"The commission shall once installed |have

jurisdiction to consider the following matters

referred to it by the Supreme Council:

1. Disputes between member states.

2. Differences of opinion as to the interpretation or

execution of the Cooperation Council Fundamental
Statute."

The wording of the above Article enlarges the competence
of the commission to include all the disputes among the member
states.

There is little doubt that the rules of procedure of the
commission for the settlement of disputes, as an international

treaty, have a legal character akin to the Fundamental Statute

and the UEA, and therefore are legally binding upon the G.C.C.

36 The text of the rules can be found in the G.C.C. legal
Gazette, ed. 3 (1983), pp.17-19.
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member states.
However, while in principle the authoritative
interpretation of the Fundamental Statute and the UEA is
determined by both the Supreme Council and the commission for
the settlement of disputes, in practice what occurs is that
the member states or the Secretariat tend to interpret the
basic instruments.>®
According to the prevailing view in international law,
every party may interpret the extent of its own obligations.

However, this practice is considered as a political act and

has no binding force on other parties to the treaty.>

7 see Jessup, P., "Parliamentary Diplomacy", 89 Recueil
des Cours (1956) at p.204. See also Rosenne, S. who refers
to the rules of procedure of the International Court of
Justice as an "international example of delegated or
subordinate law-making": The ILaw and Practice of the
International Court, Nijhoff at p.53; Skubiszewski, K.,
"Enactment of Law by International Organisations, 41 B.Y.I.L.
(1965-66) at p.242.

38

The G.C.C. Supreme Council decided in its second
session to grant the facilities for steamers, ships and boats
of the member states and give them the same treatment and
privileges granted to their own in docking or calling at their
ports. This is in accordance with Article 20 of the UEA.
Kuwait wrote to the G.C.C. secretariat in May 1983 that the
wording (steamers, ships and boats of the member states)
should not be restricted to the governmental ships as the
literal interpretation may lead to, but it should include also
those belonging to citizens. This interpretation, the
memorandum said, would be continued for the purpose of the
agreement. The ministerial committee for finance and economy
accepted Kuwait's view. See G.C.C. Secretariat, Cooperation
in the Field of Customs between the G.C.C. Member States in
accordance with the U.E.A., Riyadh (1985), pp.33-34.

b Wright, Q., International Law and the United Nations,
London (1960), pp.35-39,
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The Secretariat similarly may occasionally be confronted
with issues of interpretation by giving legal advice to other
organs which cannot be regarded as authoritative. The
practice of the Secretariat and the member states in this
regard seems to emphasise the principle of effective
interpretation which gives weight to the purpose of the
organisation unless it is explicitly forbidden, rather than
the restrictive principle which sticks to the provisions of
the treaty.‘1

(c) Decisions Pertaining to the Application of the U.E.A. and

the Concept of Subsequent Practice

The UEA was approved on 8 June 1981 by the signature of
the heads of state and ratified by the six member states.*
During the third summit (Bahrain, November 9-11, 1982), the
G.C.C. heads of state decided to begin gradual implementation
of the agreement starting 7 March 1983.%

The initial decision was to implement the following

provisions of the UEA:%

40 Schachter, 0., "The Development of International law

through the Legal Opinion of the United Nations Secretariat",
B.Y.T.L. 25 (1948), pp.93-96.

41 Ibid. For the restrictive and effective
interpretation, see Lauterpacht, H., "Restrictive
Interpretation and the Principle of Effective Interpretation
of Treaties", B.Y.I.L. 26 (1949), p.48 et seq.

“2  Tnitial Measures Taken by the G.C.C. Member States

to Implement the UEA, G.C.C. Secretariat, op.cit., pp.3-31.

43 Idemnm.

% 1bid., pp.3-31.
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Article 18 which provides that the member shall accord
means for passenger and cargo transportation belonging
to citizens of the other member states, when transiting
or entering its territory, the same treatment they accord
to the means of passenger and cargo transportation
belonging to their own citizens, including exemption from
all duties and taxes.
Article 5, which concerns the facilities for the transit
that each member state must grant to any other member
state.
Article 2, which exempts all the agricultural, animal,
industrial and natural resources products that are of
national origin from duties and other charges having
equivalent effect.
Article 8(3), which encourages G.C.C. citizens to expand
their economic and professional activities.
Article 8(1) which gives individuals the freedom of
movement, work and residence.
Article 20, which provides that member states' ships are
allowed to use freely the various ports facilities.

These types of decisions clearly have binding force, as

they express the consent of the member states to the UEA,

Member states which fail to comply with these decisions may

be in breach of the agreement.

In spite of the above, neither the Fundamental Statute

nor the Unified Economic Agreement contains provisions to the

effect that the decisions of the Supreme Council are binding
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on the member states.

By contrast, the E.E.C. treaties specify the binding
force of its measures as regards their objectives, means and
their addressees.?®

Thus, this category of resolutions, as Judge Castaneda
suggests

",... juridically significant, have as their content

an informal agreement, explicit or tacit, among the

members of an organ or international organisation.

To the extent that a resolution is the result of an

agreement, giving it form and registering and

externa%%sing it, the resolution can have binding
force."

Another legal interpretation which may be applied to
these decisions is the examination of the state practice of
G.C.C. members in relation to the provisions of the UEA, which

indicate the binding nature of the Supreme Council decisions.

45 The EEC institutions may issue a variety of specific
measures of the types defined in Article 189 of the EEC
treaty. It provides: "In order to carry out their task the
council and the commission shall, in accordance with the
provisions of this treaty, make regulations, issue directives,
take decisions, make recommendations or deliver opinions. A
regulation shall have general application. It shall be
binding in its entirety and directly applicable in all member
states. A directive shall be binding as to the result to be
achieved upon each member state to which it is addressed, but
shall leave to the national authorities the choice of form and
methods. A decision shall be binding in its entirety upon
those to whom it is addressed. Recommendations and opinions
shall have no binding force."™ See the text in Peaslee, A.,

International Governmental Organisations, Part 1, op.cit.,
p.506.

46 gee Castaneda, op.cit., p.150 where he refers to the
fact that these resolutions have precedent both in the League
of Nations and in the Inter-American system.
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All the G.C.C. member states tend consistently to apply
the measures the Supreme Council takes to implement the UEA.
Any member state which does not want to comply with the
Supreme Council decisions because of certain domestic
difficulties will seek the application of Article 24 of the
UEA which is a derogation clause, allowing temporary exemption
from applying the UEA by the unanimous approval of the Supreme
Council.*®

Consequently, the practice of the G.C.C. member states
is consistent enough to constitute a subsequent practice in
relation to the measures taken by the Supreme Council to

implement the UEA.*’

“ see these decisions mainly in the G.C.C. Secretariat

publications. Initial measures taken to implement the U.E.A.,
op.cit.. See also, Cooperation between the G.C.C. Member
States in the Field of Customs to Implement the Unified

Economic Agreement Provisions (Arabic), G.C.C. Secretariat
(1985), pp.23-44.

48

So far Oman and Qatar have been exempted from the
application of some of the UEA provisions. See Measures Taken
to Implement the U.E.A. (1986). For the discussion of the
exemption see infra, Chapter 7, pp.362-71 (the question of
safeguard clauses within the UEA).

“ The concept of subsequent practice is a reliable
principle, regarded as a guide to infer the intention of the
parties as to the meaning of a treaty, by observing the manner
in which the parties to a treaty have acted in carrying out
its provisions. The principle may apply to throw light on a
previous state of fact or the evidence of the existence at an
earlier date of certain rights or possession of certain
territory. See Fitzmaurice, G., The Law and Procedure of the
International Court of Justice, Grotius Publications, Vol.1
(1986), pp.61, 184-86. See also South West Africa Case,
1.C.J. Reports (1950), pp.135-6; Corfu Channel Case, I.C.J.
Reports (1949), p.25; Minquiers and Ecrehos Case, I.C.J.
Reports (1953), p.82. In the Asylum Case, Judge Read in his
dissenting opinion referred to the principle of subsequent
practice which the ICJ recognised in the Corfu Channel Case,
I.C.J. Reports (1950), p.324. In the U.S. Nationals in
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Further, Article 31.3(b) of the Vienna Convention on the
Law of Treaties supports this principle in certain
circumstances. However, the value of subsequent practice
depends on whether it is concordant, common and consistent,
50

and not merely an isolated fact or a few individual events.

(d) Regional Customary International Law

The subsequent practice of the G.C.C. member states, as
demonstrated in their continuous compliance with the decisions
of the Supreme Council, has not nevertheless developed into

international customary Law.51

The very limited length of
time since the establishment of the G.C.C., and the
insufficient frequency, coupled with the small size of
membership, is not capable of creating customary international
law. Yet it is difficult to determine with certainty that a
rule of regional customary international law cannot emerge as
a result of Supreme Council decisions, if it is for a long
time and of sufficient frequency. It depends on the

experience of the G.C.C. and its competence consistent with

Supreme Council decisions, followed by a conviction that such

Mororco tase, the court, in interpreting Article 95 of the Act
of Algeciras had extensive recourse to the subsequent
practice, though it happened in a confused and inconsistent

manner, I.C.J. Reports (1952), p.211.

50 Sinclair, I., The Vienna Convention on the Law of
Treaties, op.cit., pp.135-8.

51 por the binding effect of the U.N. General Assembly
resolutions as customary law, see Higgins, R., The Development

of International law through the Political Organs of the
United Nations, op.cit., p.2. See also Asamoah, op.cit., p.2.
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conduct is obligatory.52
By contrast, the 0.A.S. resolutions and declarations, as
a result of continuous habits of compliance with them together
with the conviction that the action of compliance is
obligatory, are considered by some writers as likely to become
binding by custom. >3
(e) Recommendations
The obligatory force of certain of the Supreme Council
resolutions, which cannot be considered as a direct
application of the UEA provisions and which seek to determine
general principles for cooperation without identifying precise
obligations of the member states, may be subject to doubt.
As such there are some occasions on which the Supreme Council
has to take decisions to fulfil in general terms the purposes

and the aims of the Fundamental Statute and the UEA.54

52 The consistent state practice of the Gulf states as
regards the delimitation of the offshore boundaries using the
median line in their bilateral agreements led to the belief
that a regional customary international law has come into
existence. See Al-Baharna, H.M., The Legal Status of the
Arabian Gulf States (1968), op.cit., p.289. See also, El-
Hakim, A., The Middle Eastern States and the Law of the Sea,
Manchester University Press (1978), p.130; Amin, S.,
International and Legal Problems of the Gulf, London, Middle
East and Northern African Studies Press Ltd. (1981), p.143.

53 Thomas and Thomas, The Organisation of American
States, op.cit., p.71.

54 e.g. (1) The decision of the Supreme Council in its
fourth session which provides for unifying the prices and the
fees of services, inter alia electricity and water rates.

(2) The decision to unify oil prices (except for diesel)
in the G.C.C. member states market. See the Annual Report
(1985), op.cit., pp.59, 83.

(3) The Supreme Council decision in its sixth session to
approve the general policies and principles to protect the
environment in the G.C.C. member states, according to Art.4
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These decisions by their very nature do not appear to
constitute legal obligations to behave in conformity with
them. They are rather recommendations or invitations to
direct the G.C.C. member states to act in a certain way and
legally are not binding.

The distinction between the above decisions is
illustrated in Castaneda's observations:

".,.. the treaty gives the member states a margin for

judgment concerning the best way to realise its

institutional ends, at least when an organisation

makes a recommendation. When the treaty does not

allow this margin for judgment, it provides other

technical means to achieve its goals which, ug%ike
recommendations, have a mandatory character."

(III) FREQUENCY OF MEETINGS AND VOTING OF THE SUPREME COUNCIL
(a) Meetings

Article 7 of the Fundamental Statute authorises the

Supreme Council to meet once a year in an ordinary session56

of the Fundamental Statute, the recommendation of the
specialised ministers of the environment and the
recommendation of the ministerial council.

(4) According to Art.4 of the Fundamental Statute and
Art.16 of the UEA, the Supreme Council decided in its sixth
session in Oman to approve the aims and areas which are
recommended by the ministerial council in planning the role
of education and implementing integration. In G.C.C.

Decisions of the Supreme Council in its Sixth Session, Oman
(1985), The G.C.C. Secretariat Archives.

55 Castaneda, op.cit., at p.13.

56 The draft of the experts committee for Article 7
provides that the Supreme Council hold its regular session
twice a year. This proposal was rejected by Oman which
preferred one session a year to give the heads of state enough
time to meet their commitments in the Arab League, the Islamic
Conference and the non-aligned movement. At the same time the
council may hold extraordinary sessions whenever the need

arises. The Report of Qatar Delegation to the legal Experts
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with the possibility of an extraordinary meeting at the
request of a member state, and this request must be upheld by
at least one other member state. An extraordinary meeting can

also be held by a decision taken by the Council in a previous

57

meeting. The extraordinary meeting must discuss only

matters for which it was convened and should take place within

five days of the official date of the request.58

Usually organs of international organisations meet at the

59

headquarters of the organisation. However, the Supreme

Council, 1like other organisations (i.e. O.A.S., O.A.U.,

COMECON) is allowed to hold its sessions in the member states'

territories.60

The official invitations to the meetings are the

responsibility of the Secretary General.®?!

Committes, 6-10.3.1981.

57 Article 4 of the rules of procedure of the Supreme
Council provides the same provisions. It should be noted that
there is repetition of the provision which regulates the
meetings of both the Supreme Council and the Ministerial
Council in the Fundamental Statute and the rules of procedure
of both councils.

58 articles 5, 6 of the rules of procedure of the Supreme
Council.

59 Schermers, International Institutional Law, op.cit.,
p.130.

60

Idem. It should be mentioned here that Saudi Arabia
suggested having the Supreme Council sessions regularly at the
headquarters of the organisation in Riyadh. This proposal was
supported by Qatar and Kuwait later. Qatar Delegation
Reports, op.cit.

61 Article 4.2(a) of the rules of procedure of the
Supreme Council.
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At the beginning of each session the Supreme Council
decides whether the meeting should be public or private.62
Presidency is taken in turn by each head of state of each
member state in alphabetical order. Each President retains
his presidency for the start of one session to the beginning
of a new session. However, if a head of state was involved
in legal dispute with another member state, he would not be
allowed to preside over the session of the Supreme Council to
discuss the subject of the dispute. If such a case arose, a
temporary president would be appointed.63

The Supreme Council's meeting (ordinary and
extraordinary) is only valid if the quorum is made up of two-

thirds of the heads of state.64

(b) VOTING
Article 9 of the Fundamental Statute provides:

"1l. Each member of the Supreme Council shall have

one vote.

2. Resolutions of the Supreme Council in substantive
matters shall be carried by unanimous approval of the
member states participating in the voting, while
resolutions or procedural matters be carried by majority
vote."

The above Article reflects the principle of the sovereign
equality of independent states, that of one state, one vote.

Since the League of Nations and subsequently the United

62 aArticle 5(1) ibid.

63 Article 7(3) ibid.

64 Article 7(4) of the Fundamental Statute.
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Nations, the principle has become accepted in theory and
practice.65

However, the equality of voting power of all members
seems to be unreal. The unreality is reflected in decision-
making in different ways. It could be in the form of a block
of states acquiring a degree of political influence within an
organ which is disproportionate to their real political
influence in the world at large. Yet the resolutions they
pass have little chance of implementation because of the
opposition by states which alone have the power to implement
it. 66

Inequality also exists in some international
organisations because of the disparity of the interests
involved. Therefore different systems of weighted voting have
been considered in order to compensate for the inequality of
voting in some international organisations (e.g. the
International Monetary Fund and the International Bank for

Reconstruction and Development).67

65 Jenks, W., "Unanimity, the Veto, Weighted Voting,
Special and Simple Majorities and Consensus as Modes of
Decisions in International Organisations" in Cambridge Essays
in International Law. Essays in Honour of Lord McNair,
London, Stevens and Sons, Dobbs Ferry, New York, Oceana
Publications (1965) at p.52. See also Williams, J., "The
League of Nations and Unanimity" 19 A.J.I.L. (1925), pp.475-6

66 Bowett, D., The Law of International Institutions,
op.cit., p.44.

67 see Schermers, H., International Institutional law,
op.cit., pp.395-400.
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The method of unanimity has advantages and disadvantages.
It may paralyse the process of decision-making in a very
prolonged discussion. However, states prefer it as their
interest is surely protected and the decision once reached is
easier implemented.68

As such, some writers have expressed the view that law-
making by unanimity in international organisations is similar
to a treaty and therefore is binding.69 Nevertheless, neither
the law of international organisations nor state practice has
considered them as treaties.’®
(c) Absence

Article 5(2) of the rules of procedure of the Supreme

Council provides:

"A meeting shall be considered valid if attended by
heads of states of two-thirds of the member states."

This prbvision led some delegations to suggest that,

since the absence of any G.C.C.member state does not harm its

68 Schermers, op.cit., pp.391-2. Unanimity is the rule
in the East African Community, Benelux, the Organisation for
Economic Cooperation and Development, the European Free Trade
Association, the Latin American Free Trade Association (LAFTA)
and the Organisation of Petroleum Exporting Countries. 1In the
Council of Europe and in the European Communities unanimity
is required in many cases. In the UN the unanimity rule was
not followed, with only a partial exception for the Security
Council where the concurring vote of the permanent members is
required in certain cases. Ibid., pp.393-94.

69 Kelsen, Principles of International Law, New York.
(1952), p.66.

70 See Parry, C., The Sources and Evidence of
International ILaw, Manchester University Press, Oceana
Publications (1965), p.22. See also Detter, I., Law-Making
by International Organisations, op.cit., p.321; Skubiszewski,
op.cit., p.222.
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position as regards to substantive matters because of the
unanimity rule in voting, the quorum for meetings should
conform to the unanimity rule as well.’?

However, the correctness of this view is doubtful, as
Article 7(2) of the Fundamental Statute provides that
unanimity is the "unanimous approval of the member states
participating in the voting".

As such, the absence of a member state cannot operate to
block the voting process in taking unanimous decisions,
provided that the quorum of two-thirds is met.

In the experience of the U.N. Security Council absence
is regarded as abstention, so that decisions could be taken
without all permanent members being present according to
Article 27(3) of the Charter. This happened in 1950 when the
U.S.S.R. refused to participate in meetings of the Security
Council, in which China was (allegedly) illegally represented
by the wrong delegation.72
(d) Abstention

Article 9 of the Fundamental Statute does not deal with
the effect of abstention in voting, yet Article 5 of the rules

of procedure of the Supreme Council provides:

"Any member abstaining shall document his voting not
bound by the resolution."

71 The delegations of Oman and Saudi Arabia, Qatar
Delegation's Report, op.cit.., p.2.

72 Schermers, op.cit., p.414.
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But it is unknown whether the above provision applies to
substantive or to procedural matters. The provision is
usually found in organisations where rules require unanimity,
while on the other hand providing for the validity of
decisions taken in spite of abstentions.”

It has been well established in the United Nations that
abstention does not prevent unanimity, even in cases where the
Charter expressly provides that the concurring votes of the
permanent members of the Security Council are needed.

However, as some have noted, if this effect of abstention
of the Supreme Council's decisions is applied to the majority
rule on procedural matters, this would mean that decisions on
what are sﬁbstantive and procedural matters are binding on
those who reject them.”

Any G.C.C. member may participate in the voting if it is
involved in a dispute, a matter which increases the difficulty

of obtaining unanimity on a decision concerning that dispute.

According to Article 7 of the rules of procedure of the

7 Jenks, W., "Unanimity, the Veto, Weighted Voting,
Special and Simple Majorities and Consensus as Modes of
Decision in International Organisations", op.cit., p.50. See
also Skubiszewski, op.cit., p.261; Schermers, op.cit, pp.460-
7 where he gives examples of these provisions: Article 6,
para.l of the OECD, Article 4 of CMEA and under the General
Arrangement to Borrow, para.7 of IMF.

7 Schermers, ibid. at p.412.

 see Al-Ashal, A., The Legal and Political Framework

of the Gulf Cooperation Council, op.cit., p.140. This view
may explain why consensus in procedural matters may not be

required because of majority vote, but in actual fact the
G.C.C. experience shows that member stats demand it, even on
procedural matters, as will be explained later.
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Supreme Council, the head of a state which is a party to an
outstanding dispute may not preside over a session or a
meeting called to discuss the subject of dispute, but he is
entitled to vote.

By contrast, in the Security Council of the U.N., where
unanimity of the permanent members is required "in decisions
under Chapter VI, and under para.3 of Article 52", the parties
to a dispute must abstain from voting on decisions concerning
the peaceful settlement of the dispute.76
(e)  The Distinction between Substantive and Procedural
Matters

Another issue that Articles 9 of the Fundamental Statute,
and 5 of the Rules of Procedure raise is that neither of them
lays down a criterion to distinguish the substantive issue
from the procedural.77 This is due to the fact that there is

no clear-cut criterion which might help in the distinction of

the nature of each category and enumeration of what matters

76 y.n. Charter, Art.27, para.3. See in this regard,
Bailey, S., Voting in the Security Council, Indiana University
Press, Bloomington and London (1969), pp.63-74.

77 From Qatar Delegation's Report, Muscat, 6-10.3.1981,
op.cit., p.7. It seems that Qatar suggested an addition to

Article 9 of the Supreme Council that in case of dispute on
the nature at issue, whether it is substantive or procedural,
the Supreme Council should decide that by absolute majority.
However, this addition was apparently later omitted for
unknown reasons, though it is interesting to note that the
Qatar proposal was upheld by the meeting of the Ministers of
Foreign Affairs.
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fall into each category cannot be exhaustive.’8 However, it
is viewed by some that Article 33(2) of the rules of procedure
of the ministerial council lends help to this problem, since
the ministerial council is the organ which deals with all the
issues to be submitted to the Supreme Council. Therefore it
is said to be within the ministerial council's competence to
determine the nature of these decisions.’?®

The Article provides:

"If a member of the council should disagree on the

definition of the matter being put to the vote, the

matter shall be settled by majority vote of the
member states present."

This view, though it appears to be sensible, is however
not persuasive. The main objection to it lies in the fact
that this provision simply does not apply to the Supreme
Council voting system. It only deals with the session of the
ministerial council. One way of avoiding this problem is to
amend either Article 9 of the Fundamental Statute or Article
5 of the rules of procedure of the Supreme Council by giving
the Supreme Council the power to decide by simple majority on
the nature of the decision whether it is substantive or
procedural. Another way is to apply the practice of the U.N.

Security Council. The question whether a matter is procedural

or substantive is regarded by the Security Council as

78 see Kerley, E, "Voting on Important Questions in the
United Nations General Assembly", 53 A.J.I.L. (1959), pp.324-
40. See also Kelsen, H., The Law of the United Nations,
London, Stevens (1950), pp.180-81.

79 Rajab, Y., The Gulf Cooperation Council of Arab
States, op.cit., p.107.
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substantive and therefore subject to the approval of each of
the five permanent members . 80

As regards the General Assembly the practice is unclear.
For example whether a request for an advisory opinion is a
procedural or substantive matter seems to have no clear
answer. 81

Furthermore, neither Article 9 of the Statute nor Article
5.2 of the rules of procedure require certain majority (i.e.
simple, absolute) for the Supreme Council meetings.82
However, simple majority (the smallest possible majority which

is more than half of the votes counted) apparently is

required.

80 See Rosenne, S., Law and Practice of the International
Court, Leiden (1985), pp.666-7. Rosenne states that "... the
double veto entails a decision, itself subject to the veto,
as to whether the decision is procedural or not". See also
Bailey, S., Voting in the Security Council, op.cit., pp.18-
25, Bailey points out that the decisions of the Security
Council in different cases do not reveal a consistent pattern.
Goodrich and Hambro, The Charter of the United Nations, New
York (1943), pp.222-3 maintain a similar view to Rosenne.

81

Rosenne, ibid., pp.661-66.

82 Schermers states at para.706, op.cit. that some
international organisations and several authors do not
distinguish between simple majority and absolute majority.
They even consider the terms identical as regards multiple
voting. However, the U.N. makes a distinction between simple
majority and absolute majority. Both the General Assembly and
the Security Council define simple majority as the majority
of the votes cast, and absolute majority as the (simple)
majority of the total number of possible voters or, in other
words, the majority of the total membership of the U.N. See
also Rudsinzki, A., "Election Procedure in the United
Nations", 53 A.J.I.L. (1959), pp.82-111, who opposes the
practices of the U.N.
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Because the quorum for holding a meeting is two thirds
of the member states, simple majority would be the least that
must be expected to carry out a decision on procedural mattes.
This would means either 4 votes out of 6 if all the members
attend or 3 out of 6 if 5 member states attend the meeting.83

However, in practice, and since the establishment of the
G.C.C., the habitual working method of the Supreme Council is
consensus. 84
(f) Consensus

The concept of consensus is not legal but political. It

differs from unanimity in that unanimity requires voting in

order to reach full agreement while consensus is collective

83 It should be mentioned here that according to Qatar
Delegation's Reports the G.C.C. Ministers of Foreign Affairs
agreed on using the terminology "absolute majority" for
decisions on procedural mattes. This could mean in the light
of other provisions (i.e. Article 7(4) of the Fundamental
statute which deals with the quorum for holding meetings) a
simple majority.

84 The author interviewed the director of the legal
department in the G.C.C. Secretariat, Dr. Al-Sayari, who
confirmed that the G.C.C. never applied voting as a method of
decision-making. It has always been consensus as a result of
the negotiation process. Riyadh on 22 November 1986. See

also, Bouachba, The Council of Cooperation of Gulf States,
op.cit., p.41.
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opinion achieved as a result of the negotiation process.®
However, consensus is greatly influenced by unanimity in the
sense that all the members have the right of veto.% Yet,
both consensus and unanimity being only a formality does not
change the 1legal effect of the G.C.C. Supreme Council
decisions. The decisions concerning direct application of the
U.E.A. provisions, are rules which were agreed upon
registering and which the content of the treaty expressed
would be binding. Other decisions which reflect the aims and
purposes of both the Fundamental Statute and the UEA, and
which are consistently followed by the practice of the member
states, would provide only some evidence of their mandatory
nature.

By contrast, a decision taken by the Security Council

under Article 25 of the U.N. Charter is 1legally binding

regardless of the formalities of its passing.87

8 M'Bow, A., "Consensus in International Organisations",
in Consensus and Peace, ed. by Selassie, B., UNESCO (1980),
pp.13-30. See also Jenks, W., "Unanimity, the Veto, Weighted
Voting, Special and Simple Majority and Consensus as Modes of
Decision in International Organisation", op.cit., pp.55-57;
Bailey, S., op.cit., pp.75-83; Merillot, H. (ed.), Legal
Advisers and International Organisations, Oceana Publications
Inc., New York (1966), pp.25-34; Buzan, B., "Negotiating by
Consensus. Developments in Technique at the United Nations
Conference on the Law of the Sea" 75 A.J.I.L. (1981);
Schermers, op.cit., pp.391-93.

8 Schermers, idem.

8 From the examination of the use of consensus method
in the Security Council. Bailey concludes that consensus is
a decision in the sense that it has the effect of "settling
an important aspect of the question at issue and of providing
authority for future action", op.cit., p.83.
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However, consensus may have some legal relevance to the
decision reached by the U.N. General Assembly. It may be
considered as evidence of customary process of international
law being a decision reflecting a consistent pattern of

conduct which develops into a legal rule.88

IV. cCommittees and Agencies Established by the Supreme
Council

Article 10 of the rules of procedure of the Supreme
Council provides for temporary committees that the Supreme
Council may form at the beginning of every session, to study
some issues listed on the agenda. These committees take
recommendations by majority vote. In addition to these
committees there are technical committees which may be
established by the Supreme Council to be charged with giving
advice on the design and execution of Supreme Council
programmes in specific fields.82

However, the Supreme Council, referring to Article 4(3)
of the Fundamental Statute which provides a foundation for
further G.C.C. cooperation in all fields, decided in its first
session in 1981 to set up five ministerial committees which

90

include competent ministers from G.C.C. member states. Yet

88 see Cassese, A., International law in a Divided World,
Clarendon Press, Oxford (1986), pp.197-198.

89 Article 17(1) of the rules of procedure of the Supreme
Council.

%0 fThese committees are: (1) Social and economic
planning committee; (2) Economic and financial cooperation;
(3) Industrial cooperation committee; (4) 0il committee; (5)
Social and cultural committee. See, for the functions of
these committees, Qatar News Agency, Documents of the Gulf
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questions concerning the relations between the ministerial
specialised committees and other institutions of the
organisations, mainly the Supreme Council and the ministerial
council (ministers of foreign affairs), are not satisfactorily
clarified in the Fundamental Statute or the rules of
procedure. It is not clear whether these committees are those
which are provided for in Article 10 of the rules of procedure
which envisage a direct relationship with the Supreme Council.
In practice, though, there appears to be little relationship
between the Supreme Council and the ministerial committees.
In practice the relationship between the ministerial
committees and the Supreme Council is not direct. The
ministerial committees tend to submit all its decisions to the
ministerial council in forms of recommendations, and if it is
approved the ministerial council submits them to the Supreme
Council for the final approval. Yet, because of the
subordinate position of the ministerial committees to the
ministerial council, the relationship is not decided by any
form of regulation.

Various projects anticipated by the specialised
committees mostly have not achieved the required progress.
Perhaps the most significant committee is the Economic and
Financial Cooperation Committee which paved the way greatly

for the implementation of the UEA through its frequent

of Arab States, op.cit., pp.97-99.

\
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21 Yet one must

recommendations to the ministerial council.
say that the activities of these committees still remain in
the nature of an experiment, the success of such will be
determined in the light of experience during reasonable time.

Furthermore, according to Article 4 of the Fundamental
Statute, the Supreme Council on its third session in Bahrain,
1983 decided to <convert the Saudi Organisation for
Specifications and Standards into a Gulf Board of

92 The concerned

Specifications and Standards for the G.C.C.
ministers in the G.C.C. member states are authorised to
approve the regulations of the Board and to determine its
powers and relationship to the member states. The Board has
legal personality of its own and has an independent budget.93
It enjoys legal capacity on the national level as well as the
same privileges and immunities enjoyed by the G.C.C. staff.?4

Accordingly, all agreements between foreign
manufacturers, suppliers and dealers or distributers in the
G.C.C. member states shall stipulate that the foreign seller's

goods conform to all relevant specifications and standards

1 The economic and financial committee has played a
remarkable role in advising the ministerial council on how to
implement the UEA provisions in the form of recommendations.
Examples of these recommendations relating to Articles 2, 4,
5, 8 and 20 can be found in Initial Measures Taken by the
G.C.C. Member States to Implement the Unified Economic
Agreement (1985), op.cit., pp.4-5, 28-30.

72 5ee the decision in ibid., pp.32-34.

93 Article 8 of the Board statute, ibid.

94 1piq.
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which are required by the Board.

This must be applicable as well to the national products
to benefit from the available experience in the member states
in order to establish national industry on unified grounds.

In the same session of the Supreme Council which was held
in Bahrain, the Council decided to establish the Gulf
Investment Corporation with an initial capital of two thousand

95 The G.C.C.

and one hundred million U.S. dollars.
ministerial committee for financial and economic cooperation
signed an agreement which established the corporation in

26  The mandate of the corporation

Bahrain in November 1982.
is to seek opportunities for investment as a joint venture
partner within and outside the Gulf states in the private as

well as public sectpr.97

The corporation will seek self-
sustaining projects and should not be regarded as an aid
institution.
V. The Commission for the Settlement of Disputes

In accordance with the provision of Article 6 of the

G.C.C. Fundamental Statute, the Supreme Council is entitled

to set up subsidiary organs.

25 Gulf Cooperation Council, Secretariat General, Gulf
Investment Corporation, (1986) Riyadh, p.3.

%6 1pid. The agreement contains 11 articles which, inter
alia, provide the legal capacity of the agency on the national
level, its privileges and immunities under the internal law
of member states, the settlement of disputes should be through
negotiation, arbitration clauses and statute attached to the
agreement of 48 articles which declare how the agency works.

27 Article 10 of the agreement.
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Furthermore, Article 10 of the Fundamental Statute
provides that a commission for settlement of disputes shall
be attached to the Supreme Council. However, the commission
has not yet been established, though the Supreme Council
approved its rules of procedure with a main basic instrument
at the time of establishing the organisation. The commission
is not of a permanent nature and shall be formed whenever the
occasion arises for every case separately, based on the nature
of the dispute.’® It should be noted here that the
establishment of the commission is the last resort of the
Supreme Council after all other means have been exhausted.
A dispute should be resolved first within the ministerial
council or the Supreme Council, then is to be referred to the
commission for settlement of disputes.99 The jurisdiction of
the commission covers disputes between member states and
differences of opinion on the interpretation and application

of the Fundamental Statute.100

28 Article 10(2) of the Fundamental Statute.

22 article 10(3) ibid.

100 Article 3 of the rules of procedure of the commission
for the settlement of disputes, G.C.C. lLegal Gazette, 1981.
Through the travaux preparatoires some delegations proposed
another type of jurisdiction to cover cases related to the
staff of the G.C.C. Secretariat and an advisory opinion could
be given at the request of any of the G.C.C. principal organs,
but these were omitted 1later. In practice, though, and
according to the G.C.C. staff regulation, the disputes of the
staff are solved within the Secretariat itself. The above
proposal came in Qatar delegations. Both Riyadh and Muscat
meetings, op.cit., pp.7-8, 8-9.
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Although it is not clear whether the commission's
jurisdiction extends to boundary disputes among G.C.C. states
which already existed before the establishment of the
G.C.C,101 the literal interpretation of the provision of the
rules would entitle the Supreme Council to refer any dispute
either before or after the establishment of the G.C.C.

One should stress that the decision of the commission is
not binding and it is merely a recommendation or opinion to
be submitted to the Supreme Council for further action.102
Furthermore, the commission apparently is a judicial body,
judging by the provisions of Article 9(1) of the rules of
procedure which requires it to apply the norms of

103

international law and the Sharia. The Supreme Council is

entitled to elect at least three citizens of the member states

101 there are some unsettled boundary disputes between
G.C.C. member states, i.e. Kuwait-Saudi Arabia, Qatar-Bahrain,
Qatar-Saudi Arabia and Oman U.A.E. See Amin, H., op.cit.,
pp.11136 and El-Hakim, A., op.cit., pp.107-131.

102 article 4 of the rules of procedure. It should be
mentioned here that during the discussion of this article
Qatar, supported by Saudi Arabia, proposed that the
jurisdiction of the commission should be compulsory if the
parties to the dispute agree in advance, while the decision
of the commission is not final and executable until the
Supreme Council endorsement. This proposal in fact does not
add any element of compulsory jurisdiction of the commission.
However, it met with rejection by the Kuwait delegation,
stating that international courts in their traditional form
have not gained the trust of the states and they sometimes

instead tend to seek for mediation and conciliation. The
report of Qatar delegation, Muscat, op.cit., p.8.
103

Article 9(1) of the rules of procedure of the
commission. Al-Ashal, commenting on the commission
composition, its jurisdiction, power and operation, considers
it as a judicial body with advisory jurisdiction, op.cit.,
pp.155-6.
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104  professional competence is

not involved in the dispute.
not required.105 Yet the Rules of Procedure of the commission
refer to "international law and custom, and the principles of
Islamic Sharia" as sources for the commission's

106 5 matter which needs to be determined by

recommendations,
legally qualified personnel.

From the composition, jurisdiction and operation of the
commission one may conclude that the G.C.C. would rather adopt
a political solution than a judicial one to settle its
disputes through ad hoc committees. Therefore, it is perhaps
worthwhile to note that the settlement of legal disputes has
not yet had the occasion to function. However, this does not
mean that there have not been disputes between the G.C.C.

member states, particularly after the G.C.C. establishment.

One example of these is the lingering dispute between Qatar

104 Article 4(1) of the rules of procedure of the
commission.

105 Kuwait has rejected a Qatar proposal that the
commission must have legal task and maintained that the door
should be 1left open as regards the composition of the
commission. Therefore the ministers of foreign affairs could
be members of the commission if the dispute has only a
political aspect, or lawyers if the dispute has a legal
aspect, a distinction which is difficult to maintain. Qatar
Delegation's Report, Legal Experts Meeting, Muscat, op.cit.,
p.9.

106 It should be noted here that customary international
law is part of international law and one of its main sources.
However the authors might mean as international law only
multilateral and bilateral treaties.
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107

and Bahrain concerning the Huwar Islands. Instead, the

G.C.C. urged both parties to settle their dispute through the

107 since 1930 a territorial dispute has existed between
Qatar and Bahrain. The dispute is about the Huwar Islands
situated less than one mile off the western coast of Qatar and
18 miles off the Bahrain coast. In 1938, Belgrave, the
political adviser to Bahrain, claimed that Huwar had been
occupied by the subjects of Bahrain and Shaikh Isa, the ruler
of Bahrain, used to pay an annual visit to Huwar. In July
1939 the British government, according to the advice of her
political agent in Bahrain, decided that the Huwar Islands
belonged to Bahrain. Qatar protested against the British
government's decision and claimed that the Huwar Islands lay
in its territorial waters and Bahrain's physical acts were
temporary, discontinuous and accomplished by unauthorised
individuals, which did not signify sovereignty claims and
therefore lack animus occupandi. The second issue which
further arose was a dispute regarding the demarcation of the
offshore boundaries between the two countries using the median
line. In 1947 the British government took a decision
concerning the delimitation of the two countries' boundaries,
based on the median line. This decision was accepted by Qatar
while it was rejected by Bahrain. Bahrain claims that the
median line cannot be strictly applied and should deviate to
include the pearl fisheries in Bahrain. Such deviation is
justified by the principle of special circumstances. In 1964
Qatar suggested to the British government to refer the whole
dispute to arbitration. Both Bahrain and Britain agreed to
the process of arbitration in settling the dispute, but in
1966 Bahrain withdrew its agreement. In 1971 Saudi Arabia
accepted to play the role of the mediator. On 3 March 1983
the dispute between the two countries erupted when Bahrain
named one of its military ships "Huwar" in a ceremony attended
by her Prime Minister. Qatar considered it as a provocative
act and protested strongly. The G.C.C. decided to resolve the
dispute peacefully and requested Saudi Arabia to resume its
mediation role. On 26 April 1986 Qatar landed troops on the
disputed reef between the two countries and seized it. This
occurred, Qatar claimed, as a result of Bahrain's "insistent"
violation of Qatar sovereignty represented in dredging and
construction work on the reef which is against all the
principles of mediation. Bahrain described Qatar's act as a
violation of good neighbourliness within the G.C.C. Mediation
by Saudi Arabia and the G.C.C. subsequently defused the
confrontation. See Huwar Islands, R/15/2/547 (unpublished
official document), India Office Library and Records, London.
See also the author's LL.M. dissertation, The Qatari-Bahraini

Boundary Dispute over the Huwar Islands, Hull University
(1984) (unpublished).



mediation of Saudi Arabia.

193
108

108 on 4 April 1978 the government of Saudi Arabia

submitted a draft consisting of five principles as framework
for a peaceful solution, which includes the following terms
(translated from Arabic by the writer):

(1)

(2)

(3)

(4)

(5)

The sovereignty over the Huwar Islands and the offshore
boundaries are inalienable issues, so they should receive
exclusive settlement.

Every party pledges from the date of this plan not to
take any action which might strengthen his 1legal
position, or weaken the legal position of the other party
or to change the present situation as regards the
disputed matters. Any act of this kind would have no
legal effect at all. ’

(a) The parties pledge not to exercise any act through
the media against each other, either in regard to the
dispute or any other issues until they reach a final
settlement.

(b) The two parties pledge not to take any action which
would obstruct the process of negotiation.

A committee of the two parties will be set up, attended
by a representative of Saudi Arabia in order to achieve
acceptable solutions based on justice, good
neighbourliness, balanced interests and the security
requirements of both parties.

The two parties pledge to solve all the disputed issues
and this would be achieved through negotiations. In case
of disagreement on any of these issues, the parties
should delegate Saudi Arabia to suggest a compromise for
the disputed issues. That compromise should be accepted
as a solution between them.

On 2 July 1981 the government of Qatar made its comments on
the above draft, by which it gave its primary acceptance
accompanied by the following clarifications:

(1)
(2)

(3)

All the disputed issues should be considered as legal
ones.

In referring to Article 5 of the draft Qatar stated that
the question of sovereignty cannot accept compromise;
it is either complete and for one of the parties,
otherwise not.

If the two parties did not reach a settlement through the
mediation of Saudi Arabia the latter government may share
the view of the government of Qatar that the dispute
should be settled according to the principles of
international 1law. Accordingly Qatar suggests that
Article 5 of the Saudi draft should be read as follows:
"If the negotiations stipulated in Article 4 have not led
to an agreement on one or more of the disputed issues
which have already been mentioned (i.e. the sovereignty
over the Huwar Islands and the demarcation of offshore
boundaries), the governments of the two parties pledge
with the consultation of the government of Saudi Arabia
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The reluctance of the G.C.C. member states to resort to
compulsory jurisdiction is understandable as they are newly
independent states, unwilling to submit their disputes on
vital matters to final judicial settlement unless they are
entirely sure of their legal position. Similarly other
international organisations have set up ad hoc commissions for
the settlement of disputes, though with different composition
and jurisdiction. 1In the case of the 0.A.S., for example,
there is no compulsory jurisdiction, while with the O0.A.U.
there is no enforcement procedure of the decisions of the ad

hoc committees.109

VI. The Ministerial Council

(a) Functions and Powers

The ministerial council is composed of the ministers of
foreign affairs of the member states. However, it is
understood that in the case of a minister for one reason or

another being unable to represent his state, another minister

to determine the best means for solving those issues
according to the rules of international 1law. The
decision of the agreed body for this purpose will be
final and obligatory for both parties." From the above
comment, it seems apparently that Qatar is willing to go
to arbitration rather than accept a political compromise.

Ministry of Foreign Affairs Archives, Doha, Qatar,
17.4.1978.

109 Thomas and Thomas, op.cit., p.288. See also Fenwick,
International law, 4th ed., New York (1965), p.233. For the

0.A.U. see Cervenka, Z., The Organisation of African Unity and
its Charter, C. Hurst & Co., London (1968), pp.85-92. See

also Elias, T., Africa and the Development of International
Law, Sijthoff, Leiden (1977), pp.164-70; Andemicael, The

O.A.U. and the U.N., op.cit., pp.35.36.
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110

could be delegated to take his place. The ministerial

council deals with a large scope of affairs which makes it an

111 One of the

essential factor in the running of the G.C.C.
most important functions of the ministerial council is to
prepare the future political moves and to propose
recommendations, studies and projects which allow for the
cooperation and coordination of the member states to develop
in all spheres. The ministerial council finds itself in the
unenviable position of promoting cooperation and coordination
between the private and the public sectors as well as
regulating the movement of capitai, citizens and generally
supervising economic activity as provided in the UEA. The
ministerial council has the power to entrust the study of any
question concerning the diverse interests of cooperation
between member states to one or several technical or
specialised committees. Equally, the council lays down its
rules of procedure as well as the rules of procedure of the
Secretariat. The ministerial council also approves
nominations of the assistant Secretaries-General put forward
to them by the Secretary-General. However the nomination of
the assistants is carried out through close consultation

112

between the ministers of foreign affairs. Finally, the

110 Article 11(1) of the Fundamental Statute.

111 The functions of the ministerial council are
described by Article 12 of the Fundamental Statute.

112 phis experience in fact happened when Oman decided
to replace the Secretary General assistant for political
affairs who is an Oman citizen with another citizen for the
same post, after six years of holding this position. Private
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ministerial council, inter alia, examines all the matters
referred to it by the Supreme Council. However, in actual
fact the ministerial council enjoyed more power than merely
examining these referred matters. On more than one occasion
the Supreme Council delegated powers to the ministerial
council to adopt policies and to take decisions which are
addressed directly to the G.C.C. member states without
subsequent consent of the Supreme Council.113

By contrast, the 0.A.U. Council of Ministers has far less
power than the G.C.C. ministerial council. It is charged
mainly with the implementation of the Assembly of Heads of
State decisions and also has no power to nominate the

assistant of the Secretary general.114

(b) Meetings and Voting of the Ministerial Council
Article 11(2) of the Fundamental Statute provides that
the ministerial council meets once every six months in an

ordinary session with the possibility of holding an

information of the author.

113 During the fifth session of the Supreme Council it
delegated power to the ministerial council to adopt the
document of 'aims and policies of development plans in the
G.C.C.'. On another occasion the Supreme Council in its sixth
session in Muscat 1986 delegated power to the ministerial
council to adopt a timetable for the implementation of the UEA
which 1is based on the Secretary General's proposals.
Furthermore, the Supreme Council in its seventh session
delegated power to the ministerial council to approve the aims
and policies of <cooperation with other states and
international economic groups. See The Annual Report, 1985,
p.53. For the sixth and seventh sessions, see Measures to
Implement the U.E.A., G.C.C. Secretariat, Riyadh (1986).

114 Article XIII of the 0.A.U. Charter. See Peaslee,
Part 1, op.cit.
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extraordinary session at any given moment if ever any state
wishes to have one, as long as at least one other member state
supports it. However, the council's presidency rotates among
member states annually in alphabetical order of the state.113
Oon the whole, provisions of the rules of procedure of the
ministerial council are more or less identical to those of the
Supreme Council. Furthermore, for both organs many rules of
procedure are simply repeated as already embodied in the
Fundamental Statute.

The usual outcome of the council's deliberations consists
of resolution and recommendations. However, the 1legal
substance of each'is not specified.116

Article 33(1) of the rules of procedure of the
ministerial council provides that decisions are taken
unanimously except those relating to procedural matters which
shall have a majority vote. It is also stressed in Article
33(2) that in case of disagreement on the definition of
whether the mater is substantive or procedural, the matter

will be decided by a majority vote of the state members

115 this is the first amendment to the Fundamental
Statute (Art.11(2)) and consequently Article 15(4) of the
rules of procedure of the ministerial council. The previous
formula provided that the council's presidency shall rotate
among member states every six months, a rule which is not
compatible with Article 7(2) of the Fundamental Statute which
organises the presidency of the Supreme Council. The G.C.C.
Secretary General's Memo No. 4383/49402 dated 6.5.1985.
Ministry of Foreign Affairs Archives, Qatar.

116

Article 12(1) (2) (3) of the Fundamental Statute.
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present and voting.117

Here one could notice, unlike the case
of the Supreme council, the rules of procedure provide a
solution for the distinction between substantive and
procedural matters. However, the ministerial council's rules
of procedure contain provisions for appearing on the occasion
of examining certain questions by the council. If such a case
were to arise it would be up to the President of the
ministerial council (chosen in the same way as the President
of the Supreme Council) and to the Secretary General to
reconcile the divergent viewpoints and to forge an
understanding between the members before putting the issue to

the vote.118

Probably this is meant to avoid differences in
opinion which would result in the failure of the meeting of
the ministerial council, although the G.C.C. organs pay more
importance to the consensus than to vote.

Furthermore, the President of the ministerial council,
the Secretary General and member states are even allowed to
ask for a vote to be delayed for a certain period of time in

order to negotiate a consensus.119

117 During the discussion of the legal experts committee
on the rules of procedure for the ministerial committee, the
Oman delegation was the only one which insisted that both
decisions on substantive and procedural matters should be
taken by unanimous vote. Qatar Delegation Report, Muscat,
6.10.1981, op.cit., p.6.

118 Article 36(1) of the rules of procedure of the
ministerial council.

119 Article 36(2) of the rules of procedure.
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Yet the experience of the ministerial council in the
decision-making process shows that voting is a desirable
procedure when consensus among the member states cannot be
obtained. 1In 1984 the Secretary General prepared a draft for
the unified patent system which was agreed upon by the
committee of science and technology. The draft was further
submitted to the ﬁinisterial council for approval. It was
approved by all member states except Oman, and yet in spite
of Oman's objection the draft was submitted to the Supreme
Council for final approval.120 In a letter from the Omani
Minister of Foreign Affairs to the Secretary General, Oman
objected to taking the recommendation to the Supreme Council
on the ground that the question under discussion was a
substantive issue and needed unanimity according to Article
13(2) of the Fundamental Statute. The G.C.C. Secretariat
studied the Oman objection and replied in the following way:
(1) Article 13(2) of the Fundamental Statute which Oman
referred to deals only with "legislative decisions" taken
by the ministerial council. This type of decision is
final and can be addressed to the member states for
implementation without further consent by the Supreme
Council. These binding decisions, the Secretariat
explained, fall into two categories. Firstly, decisions
stipulated in the Fundamental Statute concerning the

approval of the rules of procedure of the ministerial

120 The Secretary General's memo No.201, No.122 dated
June 1986.
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council as well as the rules of procedure of the

Secretariat and other internal organisationalmatters.121
Secondly, decisions which are delegated by the Supreme
Council. The Omani complaint does not fall into any of
these, therefore it cannot be regardéd as a matter to be
dealt with under Article 13(2).

(2) The decision whether a matter is procedural or
substantial cannot be determined by an individual member
state along, but collectively at a session of the
ministerial council as provided by Article 33.

(3) The unanimity rule which is required in the ministerial
council decisions does not mean necessarily all the six
member states, but it is for all the casting and present
member states. If a member state is absent or abstained
this does not affect the quorum.

On the legal opinion of the Secretariat General one may
draw few remarks. The word "decision" is often used to mean
legally binding and non-binding actions. In the U.N. Charter

122 Article

it refers to all types of actions as decisions.
198 of the E.E.C. treaty restricts the use of the word
"decision" to legally binding decisions. Article 7 of the
Arab League pact on the other hand, provides that the word

"decision" covers both decisions arrived at unanimously, which

are binding on all members, and decisions arrived at by a

121 Article 12(7) of the Fundamental Statute.

122 gee in particular Article 18(2) for the concept of
recommendations. See Castaneda, op.cit., pp.6-16.
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majority vote, which are binding only on those who vote in
favour.

However, a number of international organisations apply
decisions to recommendations or preparatory work even though
these are not decisions.123

Article 13(2) of the G.C.C. Fundamental Statute provides:

"Resolutions of the Ministerial Council in

substantive matters shall be carried by unanimous

vote of the member states present and participating

in the vote, and in procedural matters by majority

vote."

According to the above article there is no distinction
between legally binding decisions and recommendations. It is
apparent that it covers all types of actions taken by the
ministerial council. Article 12(2) of the Statute describes
that resolutions adopted in developing and coordinating
activities existing between member states in all fields shall
be referred by the ministerial council as recommendations to
the Supreme Council for appropriate action. However, in
Article 12(1) of the Fundamental Statute both the words
"resolution" and "recommendation" are used to demonstrate the
required actions in the same fields. Moreover, if one accepts
the Secretariat's argument that Article 13(2) deals only with
"legislative decisions" then the question arises as to how the
council arrives at its recommendations.

As such it is arguable that the Fundamental Statute does

not draw a distinction between binding decisions and

123 Schermers, op.cit., pp.203-4.
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recommendations. Nevertheless it is accepted in the law and
practice of international institutions as mentioned earlier
that decisions relating to the internal structure or
functioning of the organisation are binding.124

Where the ministerial council implements a binding
decision by way of delegation from the Supreme Council, it may
not exceed its own powers. As such there are limits to the
power of delegation. Thus the delegating organs may not
delegate power they do not possess and responsibility for the
delegated power resides with the delegating organ.

It is arguable that the Supreme Council has absolute
power of delegation to the ministerial council which empowers
it to take binding decisions addressed to member states, since
the Supreme Council decisions are not binding per se.12>
(VII) The Secretariat

The usual structure of an international organisation
consists of a Secretary General assisted by deputies. The
G.C.C. 1is not an exception to this basic rule. The
organisation has a Secretary General and two assistants, each
responsible for politicai and economic affairs.l2®
The Secretariat is staffed by officials from member

states nominated by their governments and approved by the

Secretary General, permanent staff and others who are

124 See supra, note 16.

125 See supra, pp.160-73.

126 article 14 (3) of the Fundamental Statute.
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recruited locally. However, it is provided that the Secretary
General can recruit if need be candidates from states that are
not members, if permission is first obtained from the

127

ministerial council. In performing its duties the

Secretariat consists of seven main departments.128

For the purpose of presentation the Secretary General and
his staff will be dealt with separately.

(a) The Secretary General

The Secretary General of the G.C.C., who must be a
citizen of one of the member states, is appointed by the
Supreme Council for three years, which can only be renewed
once. 129 The Fundamental Statute does not altogether make
clear the precise functions of the Secretary General.
Nevertheless, the mere fact of leaving the decision to the
Supreme Council to appoint him indicates the political
character of such a choice and emphasises his importance.
However, one has to examine the power of the Secretary General

in the Fundamental Statute, in the rules of procedure of the

Supreme Council and the staff regqulations to obtain an

127 article 14(4) of the Fundamental Statute.

128 These departments are: (1) The office of the
Secretary General; (2) The Department of Political Affairs:
(3) The Department of Economic Affairs; (4) The Department
of environment and human resources; (5) The Department of
financial and administrative affairs; (6) The Department of
legal affairs; (7) Information centre. See the G.C.C. Annual
Report, The secretariat (1984), pp.22-24.

129 article 14(2) of the Fundamental Statute. It is
interesting to note that the Secretary General has remained
in his post for more than two terms without giving reasons or
amending Article 14 of the Statute.
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accurate view.

The G.C.C. Secretary General is ultimately answerable to
any action to do with the Secretariat and has to ensure its
smooth running. It is also the duty of the Secretary General
to supervise and to make sure that the functions of the
Secretariat devolved by the Fundamental Statute are dealt with

130

by the Secretariat. The Secretary General is also

described as having the power to act as representative of the
organisation within the powers vested to him.131

The function is often not only to speak publicly about
the organisation but also to buy, rent, borrow, pay on behalf
of the organisation and, more important, conclude agreements
on behalf of the organisation.132

The Secretary general is empowered to pay a significant
role in the meeting of both the Supreme and ministerial
council and perform functions entrusted to him by other

organs.133

130 Article 14(5) of the Fundamental Statute.

131 In this regard one may mention that Oman suggested
adding "within the power vested in him" to Article 5(5) to
restrict the Secretary General's power in representing the
organisation and to avoid ultra vires acts. Qatar Delegation
Reports, Muscat meeting, op.cit.

132

Schermers, op.cit., p.250.

133 1he Secretary General is responsible for setting the
opening date of the Supreme Council's session and suggesting
a closing date (Article 4.2(a) of the Supreme Council's rules
of procedure). He attends every session of the Supreme
Council's rules of procedure. For his powers in the rules of
procedure of the ministerial council, see Articles
3(2)(3),4(2)(3), 8(1)(4), 11, 36(1)(2) and 38(1).
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There are other tasks the Fundamental Statute empowers
the Secretariat to exercise which apparently cannot be
achieved properly without the efforts-of the Secretary General
himself. For instance, the Secretariat is empowered to follow
up the implementation of the member states of the decisions
and recommendations of the Supreme Council and ministerial

134

council. Furthermore, to recommend to the chairman of the

ministerial council the convocation of an extraordinary

35  fThe 1latter

session of the council whenever necessary.1
power may impliedly include what is stipulated in Article 99
of the U.N. Charter, where the U.N. Secretary General is
empowered to bring to the attention of the competent organ
"any matter which in his opinion may threaten the maintenance
of international peace and security". Article 8(4) of the
rules of procedure of the ministerial council emphasises this
power by giving the Secretary General the right to include in
the Council's agenda matters he believes should be reviewed.
Moreover, he enjoys the capacity of proposing an amendment to
the rules of procedure of the ministerial council.136

However, it is too early to say at this time whether the

G.C.C. Secretary General could play a political role such as

the Secretary General of the Arab League, who has developed

134 Article 15(3) of the Fundamental Statute.

135 aArticle 15(8) of the Fundamental Statute.

136 Article 38(1) of the rules of procedure of the
ministerial council.
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a political role similar to the U.N. Secretary General. 137
Yet the role of the G.C.C. Secretary General is stronger than
the Secretary General of the O0.A.U. who is merely
administrative head by the very name, and may be removed from
office before the end of his four year term by a two-thirds
majority of the 0.A.U. Assembly.138
(b) The Secretariat General
The Secretariat General has to deal with some matters

139 The

which are exclusively of an administrative nature.
G.C.C. Secretariat is responsible for a number of tasks which
consist of the commissioning of studies related to cooperation

and coordination, concerned with common action in the member

states, as well as for preparing periodic reports and studies

137 see Bowett, The Law of International Institutions,
op.cit., at p.232. On the recent dispute between Qatar and
Bahrain over the construction of a coastguard post in Fasht
Al-Diabal, a reef midway between the two countries, the G.c.C.
Secretary General Abdullah Bishara and the head of the
military committee conducted talks in Qatar and Bahrain on how
to carry out the Saudi plan. However, the G.C.C. Secretary
General has not played a significant role in settling the
dispute as representative of the organisation. This may be
partly due to the Saudi mediation role. Reuter Reports,
London archive, 25 May 1986. While in the Irag-Iran war the
role of the Secretary General was confined to political
announcements which are not accompanied by actual acts, a
matter which carried by some of the G.C.C. ministers of
foreign affairs. See G.C.C. Annual Report, 1986, op.cit.,

Pp.29-34. See also Nonneman, G., Iraq, the Gulf States and

the War. A Changing Relationship, 1980-1986 and Beyond,
Ithaca Press, London (1986).

138article XVI of the 0.A.U. Charter and Article 36 of
the 0.A.U. Assembly rules of procedure. In Peaslee, op.cit.,
pp.1165-1181.

139 The functions of the Secretariat are described in
Article 15 of the Fundamental Statute.
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ordered by the two other principal organs of the organisation.
In this way, the G.C.C. Secretariat is regarded as a sort of
information bureau. The Secretariat has to ensure that the
member states carry out the decisions reached by the Supreme
Council and the ministerial council. It also prepares the
drafts of administrative and financial regulations as well as
the budget and the closing accounts of the organisation. The
budget is prepared according to the actual needs of the
Secretariat which are determined by the competent bodies of
the Secretariat within the Secretary General's
instructions.140

The Secretariat has certain tasks regarding the
preparation for the two councils and carrying out any missions
delegated to it by the two main organs.141

The distinctively international character of the
Secretariat is spelled out in Article 16 of the Fundamental
statute which borrows the language of Article 100 of the
United Nations Charter:

"In the performance of their duties the

administrative Secretary General and the staff shall

not seek or receive instructions from any government

or from any other authority external to the
organisation."

140 articles 4, 5 and 6 of the G.C.C. Financial
Regulation. The Secretariat prepared the G.C.C. Staff
Regulation and the Financial and Audit Regulation. The two
Regulations were issued by a decision of the ministerial
council on 12.7.1982.

141 The ministerial council has delegated the Secretariat
represented by the Secretary General on 14 August 1984 to
negotiate on behalf of the organisation with the E.E.C. to
reach an agreement on the policy of levying tax on G.C.C.
petrochemical products. G.C.C. Annual Report (1985), p.65.
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Article 16 in the same language reminds the Secretary
General and all the Secretariat General staff that they

"shall carry out their duties in complete

independence and for the common interest of the

member states. They shall refrain from any action

or behaviour that is incompatible with their duties

and from divulging the secrets of their jobs either

during or after their tenure of office."

One can notice here the functional protection which is
expressly confirmed in a number of international

142

organisations and confirmed in the advisory opinion of the

International Court of Justice.'®

The G.C.C. staff regulation at the same time enriches the
international <character of the staff by providing an
obligation upon the Secretary General to consider the
principle of merit in recruitment to the Secretariat posts.'

The subjection of recruitment of the staff member to the
political consent of governments would allow for pressure from
member states to employ those who enjoy their confidence
regardless of their standard of efficiency and competence.
This if it occurs would contradict the letter and spirit of
Article 16 of the Fundamental Statute, which provides:

"The Secretary-General and the Assistant Secretaries-

General and all the Secretariat General's staff shall

carry out their duties in complete independence and for
the common interest of the member states. They shall

162 Seyersted, F., "Jurisdiction over Organs and Officials

of States, the Holy See and Intergovernmental Organisations
(2)" 14 I.C.L.Q. (1965), pp.493-96.

13 see the advisory opinion on Reparation for Injuries
Suffered in the Service of the United Nations, I.C.J. Reports

(1947), pp.181-82.

Y%t Article 6 of the Staff Regulation.
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refrain from any action or behaviour that is incompatible

with their duties and from divulging the secrets of their

jobs either during or after their tenure of office."

However, the staff regulation does not provide this
perception of independence, whereas Article 7(7) provides that
a citizen who is dismissed from government service in the
member state for disciplinary reasons or has not done military
service, would not be entitled to hold Secretariat posts.
This sort of emphasis on governmental 1loyalty greatly
contradicts Article 6 of the staff regulation and Article 16
of the Fundamental Statute. By contrast the practice of the
U.N. Secretariat towards states who exert pressure of this
character and the Secretary General who yields to such
pressure is considered in violation of Articles 100 and 101
of the U.N. Charter.'®

The G.C.C. staff regulation probably reflects the
tendency of law and practice of international organisations
in establishing statutory instead of contractual relationships
of employment with their officials, and the law to be applied

in case of dispute is the regulation of the organisation.“‘6

145 Meron, T., "Staff of the United Nations Secretariat:
Problems and Directions" 70 A.J.I.L. (1976), pp.678-83. 1In
practice though the G.C.C. at the present time recruited more
than three-quarters of its staff from Saudi Arabian citizens.
This initial imbalance will probably slowly modify over years
by recruiting on a wider basis.

% For the legal nature of staff recruitment with
international organisations, see Seyersted, op.cit., pp.496-
505. See also Akehurst, M., The lLaw Governing Employment in

International organisations, Cambridge University Press
(1967), pp.4-5, while Kelsen maintains that the relationship

of employment has the character of contract of private law and
the organisation has no right to establish the rights and
duties of the individuals on a unilateral basis. It should
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The G.C.C. staff regulation provides that the Secretary
general recruits the staff by a decision.147

However, those who are recruited locally (G.C.C. citizens
and others) are bound by a renewable contract on an annual
basis, signed between them and the assistant general director
for finance and administrative affairs.l48

There is no clause in the regulation which allows the
organisation to amend unilaterally the conditions of service,
but the organisation has a legislative power derived from the
G.C.C. Fundamental Statute to make rules for the staff.l%?

This would mean that acquired rights for the permanent

staff become incapable of protection, since there is no

contract by which they can be protected. A similar view has

duties of the individuals on a unilateral basis. It should
be governed by the law of the host country. The lLaw of the
United Nations (1950), pp.313-14 and 318.

147 articles 15 and 16 of the staff regulations.

148 The rights and duties of the employee are clearly set
out in a model contract sent to the author by the Director of
Finance in the G.C.C. Secretariat. In case of dispute, the
staff regulations will apply. Furthermore, the employee is
subject to any duty imposed on the staff by the staff
regulations. In case of administrative malpractice committed
by the employee, the competent body of the organisation may
apply either the staff regqulation or the provisions of the
labour law of the host country (Articles 19, 20 and 21 of the
model contract). It appears therefore that non-permanent
staff have no acquired rights that they can pursue in the
courts of the host country.

149 gee Article 12(9) of the Fundamental Statute which
describes the ministerial council competence. In this meaning
see Akehurst, M., The TLaw Governing Employment in
International Organisations, op.cit., p.201. See also
Seyersted, "Jurisdiction over Organs, Officials of States, the
Holy See and Intergovernmental Organisations", op.cit., p.469.
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been adopted by the Court of Justice of the European
communities. 130

Furthermore, the staff regulation provides that the
Secretary General, or whom he authorises, has the right to
terminate the employment unilaterally for non-disciplinary
reasons. One of those is the cancellation of the service.l®!

This is a matter which gives the authorised body a great
deal of discretion. Moreover, any appeal against the
administrative decision should be taken to the next senior
head of service and the latter's decision is final.l®? This
decision would be detrimental to the official concerned and
for the efficacy of the organisation if the next senior
officer himself is involved in the dispute. The protection
necessary to ensure the independence of the services cannot
be guaranteed by merely having a regulation but by securing
the right of officials to challenge the administrative
decision before an administrative tribunal or any other form
of judicial observance. 123

As a result one may conclude that the G.C.C. staff
regulation does not provide the officials with great security

since there is no guarantee against abuse of administrative

decision through a judicial body, and at the same time

150 Akehurst, ibid., pp.228-36.

151 Article 134 of the staff regulations.

152 aArticle 118 of the staff regulations.

153 Jenks, W., The Proper ILaw of International
Organisations, London, Stevens & Sons Ltd. (1962), p.68.
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deprives the staff of acquired rights because of the statutory
character of the regulation.
(c) The Budget

Article 18 of the Fundamental Statute provides that the
budget is contributed only to the Secretariat and therefore
does not cover other expenditure of the organisation.154

The budget is divided into four chapters. Salaries of
the staff, administrative expenditure, capital expenditure,
and enterprise expenditure which requires a large amount of
money.155 Due to the difficulty of anticipating all needs and
priorities of the expenditure, the Secretariat is given some
administrative flexibility to transfer funds from one chapter

to another.156

154 1he budget estimated at:
1. 98,304,857 Saudi Ryials in 1404 AH
2. 95,700,000 Saudi Ryials in 1405 AH

3. 95,100,000 Saudi Ryials in 1406 AH

4. 85,156,000 Saudi Ryials in 1407 AH.

The last figure is equivalent to £13,002,290.08. These
figures came in a letter to the author from the secretariat
dated 15.6.87. According to the interview the writers
conducted with the Director of the Finance Department in
December 1986, the latter revealed that the budget is confined
strictly to the Secretariat expenses. Therefore it does not
cover the expenditure of the peninsula shield troops or any
obligations coming out of contracts concluded for military
purposes for these troops. These troops represent a unified
military command based in the north-eastern Saudi Arabian
desert town of Hafr Al Baten formed at the G.C.C. summit 1984
as a unified military command. For the meetings of the chiefs
of staff in preparation for these troops, see Qatar News

Agency Documents, Part 4 (1984), pp.27-42.

155 Article 7 of the G.C.C. Financial and Audit
Regulation. The G.C.C. Secretariat published by the Institute
of Public Administration Riyadh (1982).

156 article 8(2).
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However to prevent abuse of appropriating funds the
Secretariat power does not extend to transferring funds from
chapter one, which is designated to salaries, to chapter four,
which is allocated to enterprises expenditures, a matter which
needs the approval of the ministerial council. %7

The budget is prepared by the Secretariat, recommended
by the ministerial council and approved by the Supreme
council.l%®

This gives the Secretariat some power of initiative to
investigate new fields of activity and gives an accurate
estimate of the need for expenditures. However, this estimate
is revised by the ministerial council and the final decision
on budget must be taken by the Supreme Council.

Undoubtedly the question of financing international
institutions involves some elements of restricting sovereignty
and contains economic, social as well as political matters. 159

This is obvious in the equal contribution to the budget
and the unanimous decision which must be taken by the Supreme
Council to approve it. This indicates the important power the
Supreme Council enjoys in reviewing the work of the

organisation and controlling its activities. Yet the power

to approve does not mean that it has the right to refuse to

157 article 8(3).

158 article 9(1) of the Financial Regulation and Article
8(10) of the Fundamental Statute.

159 Jenks, W., "Some Legal Aspects of the Financing of
International Institutions", Transactions of the Grotius
Society, Vol.28 (1962) at p.88.
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give effect to obligations entered into by the organisation
in the proper discharge of its functions, especially those on

a contractual basis. This view is asserted in the advisory

opinion of the I.C.J. on the Effects of Awards of Compensation
made by the United Nations Administrative Tribunal (1954).160

While governmental contribution remains the primary
source of income of the G.C.C., neither the G.C.C. Fundamental
Statute nor the Financial Regulation formulate clearly the
legal obligation to contribute the sums decided by the Supreme
Council. Article 18 of the Fundamental Statute provides:

"The Secretariat General shall have a budget to
which the member states have equal amounts."

Article 9.3 of the Financial Regulation provides only
that the budget will be informed to the member states with
schedules and an explanatory memorandum as soon as it is
approved.

The contribution lacks a fixed date for the payment.161
Furthermore, the above obligation is weakened by the absence
of any sort of sanction in case of failure to pay their
contribution.

By contrast the U.N. Charter includes a clear provision

for failure of a member to pay its contribution and calls for

the loss of its vote in the General Assembly if it falls into

160 I.C.J. Reports (1954), para.47 at p.59. See also
Meron, T. "Budget Approval by the General Assembly of the
United Nations. Duty or Discretion?" XLII B.Y.I.L. (1967),
pPp.91-122.

161 Jenks, op.cit., p.104.



215
arrears of more than two years.162
Funding of the UN is not always straightforward and
unproblematic. The Soviet Union submitted that in the General
Assembly of the UN an express decision would be required
before a member could lose its voting rights. Such a decision
would only be possible by a two-thirds majority.163 This
view, however, was not accepted by the UN Secretariat.164
The great crisis in the General Assembly, particularly
during the 19th session, demonstrated the danger of applying
sanctions automatically. The General Assembly was not strong
enough to apply sanctions to strong members. The Assembly did
not vote throughout its entire 19th session. Decisions were
either postponed or taken by acclamation. The expenses of
peace-keeping operations would be paid out of a special fund
open to voluntary contributions of all the members. After
separating these expenses from the normal budget of the
organisation, Article 19 was no longer applicable since the
states concerned were not significantly in arrears in the
payment of their normal contributions. 16>

Article 11 of the regulation provides investment policy

for the short and medium term designated from the budgetary

162 Article 19 of the United Nations Charter.

163 uyN Document A/5431.

164 Schermers, op.cit., p.722, para.1298.

165 Higgins, R., "United Nations Peacekeeping. Political
and Financial Problems", The World Today, August 1965, pp.325-
33.
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surplus of the Secretariat in a way that does not affect its
activity and is consistent with Islamic law.

The concept of investment under Islamic law, with its
different categories, is based mainly on the idea that the
organisation should be a partner with the bank, sharing profit
or loss by way of trade. Fixed interest on the assets is
considered as forbidden usury.166

The provision is compatible with Article 32 of the
regulation where it provides that assets of the Secretariat
should be deposited in the current account in one of the
national banks in the G.C.C. member states and the city of the

headquarters.167

166 Hamoud, S., Islamic Banking, Ph.D. thesis submitted
to the University of Cairo (1984). Arabian information,
London (1986), pp.236-55.

167 In actual fact the Secretary General, according to
the ministerial council decision, is allowed to obtain
interests on the assets of the organisation. He maintains
internal financial control in addition to external audit under
the observance of the committee, which includes the Directors
of Finance of the G.C.C. member states. An interview with the
Director of the Finance Department in the G.C.C. Secretariat,
December 1986. See also Articles 19, 20 of the regulation.
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CHAPTER STX

THE LEGAL PERSONALITY OF THE GCC

I. The lLegal Personality on the International Plane

The legal personality as a concept does not exist as an
objective reality. It is law which creates it and attaches
to it certain rights and duties for the social benefit of the
community.1

The situation is similar as regards international
organisations whose constitutional instruments expressly or
impliedly provide for their legal capacities.2

However some international organisations explicitly tend
to mention the term "legal personality" in their constituent
instruments to spell out the full capacity of the organisation
to be the subject of legal rights and duties from the member

states on the international plane.

As such Article 6 of the Sixth International Tin Council

'Nekam A., The Personality Concept of the Legal Entity.
Harvard University Press, 1938, pp.21-27.

’In this meaning see Weissberg G., International Status
of the United Nations, New York, 1960, pp.203-4; Bowett, The

Law of International Institutions, op.cit., p.337; Seidl-
Hohenveldern, "The Legal Personality of International and
Supranational Organisations", Revue Egyptienne de droit
international, Vol.21-22, 1965-66, p.71; Hahn H., "The

Conception of an International Personality", Harvard Law
Review, 71 (1957-58), pp.1045-6; Lauterpacht, E., "The
Development of the law of international organisations by the
decisions of international tribunals" 152 R4C (1976), Part 1V,
pp.422-27; Bindschedler, R., "International organisations,

general aspects"™, in Encyclopedia of Public International lLaw,
North-Holland: 5 (1983), p.130.
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Agreement (ITA6)3 provides:
"The Council shall have a legal personality. It shall
in particular have the legal capacity to contract, to
acquire and to dispose of movable and immovable property
and to institute legal proceedings."
Other international organisations such as the UN do not use
the term "legal personality". Article 104 of the UN Charter
provides:
"The organisation shall enjoy in the territory of each
of its Members such legal capacity as may be necessary
for the exercise of its functions and fulfilment of its
purpose."
This, however, does not amount to a denial of a legal entity
separate from its member states. The actual terms of Article
104 of the UN Charter may give rise to controversy as to
whether "legal capacity" equates to international personality
since it does not use the term "international personality"

expressly.

The ICJ in the Advisory Opinion in Reparations Case

(1949)“ thought that it was necessary to consider first the
preconditions for establishing the existence of international
personality. The Court found that the Charter

(i) had gone further than creating a mere centre for
harmonizing the action of nations in the attainment of common
ends (Article 1, para.4) but also

(ii) had equipped that centre with organs,

3see the text of the ITA6 in Misc 13(1982), UKTS,
Cmnd.8546.

“see the Advisory Opinion on Reparation for Injuries
suffered in the services of the United Nations in ICJ Reports

(1949), pp.178-9.
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(iii) had given it special tasks,

(iv) had defined the position of the members in relation
to the organisation, which should be detached from its members
and given the organisation legal capacity and privileges and
immunities in the territory of each member state.

The possession of these 1legal capacities would
necessarily entitle the UN to bring an international clainm,
which is an element of international personality.

The Court view was enshrined as follows:
"... In the international sphere, has the organisation
such a nature as involves the capacity to bring an
international claim? 1In order to answer this question,
the Court must first enquire whether the Charter has
given the organisation such a position that it possesses,
in regard to its members, rights which it is entitled to
ask them to respect. In other words, does the
organisation possess international personality."

To answer this question the Court thought it must
consider what characteristics the term "legal capacity" was
intended thereby to give the UN.

The Court stated:®

"... the organisation was intended to exercise and

enjoy, and is in fact exercising and enjoying,

functions and rights which can only be explained on

the basis of the possession of a large measure of

international personality and the capacity to

operate upon an international plane."

The international personality of an organisation is

therefore established as being the necessary consequence of

the possession of certain functions, duties, and rights, for

> Ibid., p.178.

é1bid., p.179.
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the due performance and exercise of which the attribution of
such personality is indispensable.7

The functional approach of legal personality was upheld
in the Certain Expenses of the United Nations Case (1962)8 in
which it was held that the organisation in relation to thirad
parties was bound by the acts of its organ, even if these acts
were ultra vires provided that the acts in gquestion were
within the scope of the functions of the organisation.

However, the Court in the Reparation Case expressly
stated that 1its conclusion that saying the UN 1is an
international person is not the same as saying that its legal
personality, rights and duties are of the same nature as those
of a state. What it meant is only that the UN is a subject
of international law and capable of possessing international
rights and duties.’
The Court added:
",...The rights and duties of any entity such as the

organisation must depend upon its purposes and
functions as specified or implied in its constituent

"Ibid. For contrary view see Ronyer-Hameray, B., Les
competences implictes des organisations internationales,
Librairie generale de droit et de jurisprudence. Paris, 1962,
p.69. He points out that capacity is not conclusive evidence
that international organisation has international personality.
Capacity is merely one of the factors to be taken into
consideration when determining international personality.

8see the Advisory Opinion in the ICJ Reports (1962),
p.168.

*The Advisory Opinion in ICJ Reports, op.cit., p.179.
See also in this meaning, The American Law Institute,

Restatement of the Law. The Foreign Relations Law_of the
United States No.1 (1987), pp.140-44.
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documents and developed in practice."®

Article 17 of the GCC Fundamental Statute, which bears

great resemblance to Article 104 of the UN Charter, provides:

"The Cooperation Council and its organs shall enjoy
on the territory of Member States such 1legal
capacity, privileges and immunities as required to
realise their objectives and carry out their
functions."

It is clear that the above provision uses the term "legal

capacity" but as demonstrated in the Reparation Case, the

Court had to apply the functional approach to interpretation

of legal capacities which was intended to mean international

personality.

It is a mistake as Professor O'Connell states to:

"... jump to the conclusion that an organisation has
personality and then deduce specific capacities of the
concomitants of personality. The correct approach is to
equate personality with capacity, and to inquire what
capacities _are functionally implied in the entity
concerned. "

One therefore ought to deduce the legal capacities from

the constitution, which expressly or impliedly states the will

of its members.

Bowett emphasises the point further by stating:

"The danger is, therefore, that one might be tempted
to deduce say, a general treaty-making power from
the very fact of personality even though personality
is itself deduced from a specific treaty-making
power. In other words one becomes involved in a
circular argument unless great care is taken to
restrict implied power to those which may reasonably
be deduced from the purpose and functions of the
organisations in question. Therefore the test is

p.98.

Y1pid., p.180.

"or'connell, D., International Law, London, Vol.I (1970),
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a functional one.™

However, the practice seems to confirm the view that
express provisions in the constituent instruments of the
organisation are not necessary for carrying out its
functions."

The GCC Fundamental Statute has equipped the organisation
with organs and has given it special tasks to achieve certain
ends. (Articles 6, 8, 10 and 15). The GCC as political and
economic organisation is involved in various areas of

cooperation. The agreement on privileges and immunities

creates rights and duties between each member state and the

12Bowett, The law of International Institutions, op.cit.,
p.337. Kelsen takes a much more restrictive view by granting
organisations only those special capacities as are conferred
upon them by particular provisions, but he admits the right
of the UN to receive and send diplomatic missions without
recourse to express provisions in the Charter. See his book,
The Iaw of the United Nations, New York, 1951, p.335.
According to another school, the international personality of
international organisations is enjoyed as a consequence of the
actual existence of an organisation. Personality is an
objective fact which can be enjoyed by every organisation
constituting an international person regardless of the
particular provisions of the constitutions. For this school
of thought see Seyersted, I, "Objective international
personality of international organisations: Do their
capacities depend upon the convention establishing them?",
31-34, N.O.R.T.I.R. (1961-64), pp.28-9; Serreni, A., Diritto
internationale, Vol.2 (1960), p.847, cited by Rama-Montaldo,
M., "International legal personality and implied powers of
international organisations", 44 B.Y.I.L. (1970) at p.120;
Balladore, P., Diritto internazionale pubblico (1962), cited
by Rama-Montaldo, ibid., p.118. See also, for the same
approach, Carroz and Probst, Personalite juridique

internationale et capacite de conclure des traites de 1'ONU
et des institutions specialisee (1953), p.86.

13Seyersted, "International personality of
intergovernmental organisations. Do their capacities depend
upon the convention establishing them?", op.cit., pp.45-50.
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organisation. The Unified Economic Agreement (UEA) lays down
specific plans for economic integration. It sets to
coordinate and unify economic, fiscal, monetary, industrial
and trade policies of the GCC member states. The GCC in its
dealings with third parties sometimes resorts to treaties to
implement its aims. It is doubtful that the GCC can perform
all these functions without international personality being
conferred upon it.

The ICJ in its Advisory Opinion on the Reparation case'
did not only affirm the international personality of the UN
vis-a-vis the member states, but also held that it possesses
such status in its relations with non-member states.

This view may not necessarily apply to a closed type of
organisation such as the GCC which includes very few members
and is only competent to deal with certain areas of the
members' interest. It is true that organisations with a
universal character enjoy objective international personality

vis-a-vis non-member states while <c¢losed international

YThe Advisory Opinion of the Court, op.cit., p.185. This
judgment is criticised by Schwarzenberger who maintains that
recognition or acquiescence is necessary on the part of non-
member states since they are not parties to the constitution
of the organisation. International ILaw, I, 3rd edition,
London (1957), pp.128-30. Other writers take similar views,
like Seidl-Hohenveldern who states that the non-member state
would suffer a disadvantage if the organisation can require
the non-member state to accept that it has rights under duties
vis-a-vis her, while they are not in an equal position to sue
each other. "The legal personality of international and
supranational organisations", op.cit., p.54.
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organisations need recognition by non-member states.”

Thus, if the Secretary-General of the GCC or his
assistants violate the laws or damage property in a non-member
state, they cannot rely on their immunities against suit in
that state's domestic jurisdiction by claiming that they are
fulfilling their duty as GCC officials at that time.'®

This position, however, could be avoided if there are
certain arrangements between the GCC and the non-member state
conferring on its officials the necessary privileges and

immunities."’

A. Tests for Personality

The possession of legal personality under international

law normally requires evidence of certain capacities of the

18

organisation, such as the right to conclude agreements, to

15Schermers, op.cit., p.778. In the same meaning, see
also Bowett, The Law of International Institutions, op.cit.,
p.339. Hahn, H. also states that the ICJ judgment does not
appear to be applicable to all international organisations.
Third parties to other international organisations should show
their willingness through their recognition of the 1legal

personality. See his article, op.cit., p.1049. There is,
however, an unsupported view which maintains that the GCC has
objective personality, 1like states. Makarim, E., "The

positive impact on the establishment of the GCC on the issues
of private international law of those states", op.cit., pp.27-
28.

¥seidl-Hohenveldern gives a similar example, op.cit.,

p.54.
1700
Ibid., pp.57-60.
8 see Seidl-Hohenveldern, I., "The legal personality of
international and supranational organisations", op.cit.,

pp.42-3. He points out, by giving examples, that there are
inherent capacities of international organisations resulting
from their legal personality and they exercised them without
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enjoy privileges and immunities, to own property19 and the
right of litigation. However, the proof of actual exercise
of these capacities is unnecessary in order to let the
20

organisation be the holder of such capacities.

1. The GCC Capacity to Conclude Agreements

To Parry and Bowett the effect of the capacity to
conclude treaties on the concept of personality is quite
significant. They point out that treaty making power is
evidence of international personality but the reverse may not
be so.?

The GCC Fundamental Statute neither contains a general
provision authorising the organisation to enter into
international agreements, nor does it make specific provisions

determining the organ competent to conclude on behalf of the

GCC such agreements.

contest of their validity.

YaAs far as the GccC is concerned, it owns its headquarters
in Riyadh, but it pays regular rent for its subsidiary
organisation's buildings sited im Manama (Bahrain), and
Kuwait, where it established the technical bureau for
communication and the Gulf Investment Organisations.

20Seyersted, Objective International Personality of
Intergovernmental Institutions. Do their Capacities Really

depend upon their Constitutions? Copenhagen (1963), p.60. See
also Seidl-Hohenveldern, op.cit., p.32.

21Parry, C., "The treaty-making power of the United
Nations", 26 B.Y.I.L. (1949), p.147; Bowett, op.cit., p.341.
For opposite views see Kasme, B., La _capacite de

l'organisation des Nations Unies de conclure des traites,
Librairie generale de droit et de jurisprudence (1960), pp.30-

31.
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However, Article 17(2) of the Fundamental Statute
provides:

"Representatives of the member states of the Council

and the Council employees, shall enjoy such

privileges and immunities as are specified in

agreements to be concluded for this purpose between

the member states."

It may be argued that according.to the above provision
the GCC is not a contracting party, since the agreement on
privileges and immunities is concluded between the member
states. Therefore, this as such does not indicate that the
GCC has the capacity to conclude agreements.

The ICJ recognised expressly that the conclusion of the
UN privileges and immunities agreement intended to exercise
and enjoy "functions and rights which can only be explained
on the basis of the possession of a 1large measure of
international personality and the capacity to operate upon an
international plane".?

However, the UN is in a rather unique position which
enables it to enjoy objective personality and therefore it

possesses an "inherent treaty-making power". The Charter of

the UN also includes a group of provisions which can be relied

2The Advisory Opinion in the Reparation Case, op.cit.,
p.174. For the criticism of this view see Parry, C., "The
treaty-making power of the United Nations", 26 B.Y.I.L.
(1949), pp.l142-45. Detter, I considers the conventions on
privileges and immunities as conventions between states and

not treaties of organisations. They are international
agreements in favour of third parties. Law-making by
International Organisations. Stockholm 1965), at

P.124.
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upon as evidence of the treaty-making power.23

The GCC is a political body entrusted with a wide range
of activities to foster and strengthen various aspects of
cooperation. To achieve its aims it must be endorsed with the
competence to conclude treaties.®

As such the Fundamental Statute contains provisions
regarding treaty-making power couched in general terms.
Article 8(5) provides that one of the Supreme Council's
functions is to "approve the bases for dealing with other
states and international organisations".

The latter may be widely interpreted as capacity of the
GCC to conclude agreements. There is yet another way of
attributing such power to the GcCC. That is to adopt the
approach taken by some writers on the question of personality,
to find the basis of the <capacity not only in the
constitutional provisions, but also in the acts of the organs
and the practice which developed through the organisation's
functions.?
Despite the fact that the UEA operates within the express

and spiritual context of the Fundamental Statute, it does not

make clear reference to the capacity of the organisation to

23

See Parry, op.cit., p.148. See also, Seidl-
Hohenveldern, I., "International Economic Law", III Recueil

des Cours (1986), pp.108-109.

%In this meaning, see the Advisory Opinion in Reparation
Case, op.cit., p.182.

BThis is the functional approach. See Weissberg,
op.cit., p.37. See also Bowett, op.cit., p.342.
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6

conclude agreements.2 Article 7 formulates such capacity in

general terms as well as in specific terms, but it is
attributed to the member states and not to the organisation
as such.

"Member states shall coordinate their commercial
policies and relations with other states and
regional economic groupings and blocs with a view
toward creating balanced trade relations and
favourable circumstances and terms of trade
therewith.

To achieve this goal, the member states shall make the
following arrangements:
1........

2-.....--

3. Conclude economic agreements collectively when and
if the common benefit of the member states is realised."

Another provision in the UEA demonstrates similar
capacity to the member states, inasmuch as Art.15 provides
that:

"Member states shall set rules, make arrangements
and lay down terms for the transfer of technology,
selecting the most suitable or introducing such
changes thereto as would serve their various needs.
Member states shall also, whenever feasible,
conclude uniform agreements with foreign governments
and scientific or commercial firms to achieve these
objectives."

On the whole one may draw the conclusion that the legal

capacity of the G.C.C. to conclude agreements is not provided

%The UEA could be regarded as a supplementary agreement
to the Fundamental Statute. The legal linkage between the two
is clearly laid down in the UEA preamble. It confirms that
the governments of the GCC member states agree to implement
the UEA in accordance with the Fundamental Statute. It is
needless to say that the organs which implement the provisions
of the two instruments are the same. The only difference is
while the Fundamental Statute deals with the cooperation in
general and wide terms the UEA is confined to specific
economic issues.
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expressis verbis either by reference to the Fundamental
Statute of the G.C.C. or the rules embodied in the UEA.
In practice the GCC has moved collectively to build on
the authorization of the Supreme Council to enter into
international arrangements with the EEC and other economic

7 The Cooperation Agreement initialled in March

groups.2
between the E.E.C. and the G.C.C. was signed in Luxembourg on
15 June, 1988. Mr. Genscher, President of the Council, and
Mr. Cheysson, Member of the Commission with special

responsibility for North-South relations, signed on behalf of

the Community. Prince Saud al-Faisal bin Abdul Aziz, the

#’The Ministerial Council in its eleventh session 12-13
June 1984 discussed the Secretariat-General memorandum and the
Saudi Government memo No.96/40/15/2375813 dated 15.9.1404.A.H.
It decided to endorse the principle of entering into direct
negotiation with the economic groups starting with the EEC,
then Japan and finally USA. This decision was preceded by
another decision by the Ministerial Council taken on 14 August
1984 to delegate the Secretary-General to start his contact
with the European group. The main issue on the agenda was the
conclusion of agreements with the EEC in order to reduce the
customs tariff which is imposed on the main GCC export
products to the European market. The debate on this issue
covered a series of GCC Ministerial Council sessions. These
decision are not published yet, and collected by the author
during his tour of the GCC member states (November-December
1988). The first ministerial meeting between the GCC and the
EEC took place in Luxembourg on 14 October 1985. Both sides
agreed that discussion should cover the conclusion of a
comprehensive, mutually beneficial agreement to foster the
broadest possible commercial and econcmic cooperation between
the two regions. The agreement should contain provisions
covering future developments in such fields as energy,
industrial cooperation, investment, transfer of technology and
training. See Bull. E.C. 2 1985, point 2.2.24, Bull. E.C. 3
1985, point 2.2.24, Bull. E.C. 7/8 1985, point 2.3.29, Bull.
E.C. 9 1985, point 2.3.15. See also the resolution of the
European Parliament adopted on economy and trade with GcCcC,
Bull. E.C.2, Vol.20 1987, point 2.4.11, Bull. E.C.5, Vol.21,
1988, p.68




230

Saudi Arabian Minister for Foreign Affairs and current
President of the Ministerial Council of the G.C.C., and Mr.
Abdulla Y. Bishara, Secretary-General of the G.C.C., signed
on behalf of the G.c.c.® The Agreement sets relations
between the two organisations on a contractual footing. It
provides for cooperation in the following fields: economic
affairs, agriculture and fisheries, industry, energy, science,
technology, investment, the environment and trade.

As regards economic cooperation the two sides will seek
to facilitate the transfer of technology through 3joint
ventures and to encourage cooperation on standards. In the
case of energy, both sides will promote cooperation between
firms, training and joint studies on trade in oil, gas and
petroleum products. They will also endeavour to promote
appropriate investment protection and a reciprocal improvement
of investment conditions. 1In the trade sector the aim of
cooperation will be to encourage expansion and
diversification. Both sides will also continue to accord each
other most-favoured-nation treatment. In order to ensure that
the cooperation measures are given practical application a
Joint Council will be set up which will meet at least once a
year, or at the request of one of the parties.29

On 15 June a joint political statement was issued on the

occasion of the signing of the cooperation agreement between

%8 see EC Bull. 6 (1988), p.97.

¥5ee EC Bulletin No.3, Vol.21 (1988), p.93, EC Bull.,
No.6, Vol.21 (1988), p.97; EC Bull. 7/8 (1988), p.90.
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the G.c.C. and the E.E.c.® Nevertheless, the political

% on 15 June the following joint political statement was
issued to mark the signing of the Cooperation Agreement
between the European Community and the Gulf Cooperation
Council (GCC):

"1. On the occasion of the signing of the Cooperation
Agreement between the European Community and the Member
States of the Cooperation Council for the Arab States of
the Gulf (GCC), the European Community and its Member
States and the GCC and its member States expressed their
determination to continue strengthening and intensifying
relations between the two regions in the political,
economic and cultural fields. The signing of the
Agreement will no doubt create the momentum for the
strengthening of their already solid relations and will
expedite the realization of their common objectives.

2. Oon this occasion the Ministers of the European
Community and the GCC discussed regional and
international issues of common interest. They expressed
their deep concern over the gravity of the situation in
the Occupied Territories. They share the view that the
repressive measures taken by 1Israel against the
Palestinian people are in clear contradiction to
international 1law and human rights and must stop
forthwith. This situation underlines the urgent need
for a speedy negotiated settlement of the Arab-Israeli
conflict. In this context, the Ministers of the European
Community and the GCC, recalling respectively the Venice
Declaration issued by the European Council and subsequent
declarations and the Fez Plan and subsequent statements
adopted by the Arab League summit, reaffirmed their
support for the early convening of an international peace
conference and will do their utmost with a view to
reaching a just, comprehensive and lasting peace in the
Middle East.

Both sides expressed their profound concern about the
continuation of the war between Irag and Iran, which
endangers international peace, security and stability.
They reiterated their full support for the early
implementation of Security Council resolution 598 and
commended the efforts of the UN Secretary General in this
regard. They urged the Security Council to take every
effort for the realisation of a peaceful solution to the
conflict and to take whatever additional measures are
necessary in accordance with the UN Charter to secure
compliance with Security Council resolution 598.

The two sides also reviewed problems related to
navigation in the Gulf's international waterways. They
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statement did not reflect clearly that the two organisations

3

and not the member states are the parties. In the

introductory paragraph of the statement the reference was made
to the E.E.C. and the countries of the G.C.C. as parties.32
This was reiterated in paragraphs 1 and 4.3 yet in paragraph

2 the statement provides:

explicitly emphasized that freedom of navigation and
unimpeded flow of trade is a cardinal principle in
international relations and international law. In this
context they call upon the international community to
safeguard the right of free navigation in international
waters and sea lanes for shipping en route to and from
all ports and installations of the littoral States that
are not party to the hostilities.

3. Reaffirming that cooperation between the European
Community and the GCC countries is complementary to the
Euro-Arab dialogue and not a substitute for it, they
expressed their determination to support actively the
objectives of the dialogue and contribute positively
towards its success.

4. Recognising the positive role of the GCC for the
preservation of peace, security and stability of the Gulf
region, the European Community and its Member States are
determined to develop further cooperation with the GCC
and its member States, particularly in the framework of
the Cooperation Agreement. In so doing both sides will
be contributing to peace and stability in the region.

5. Both sides expressed their determination to take
necessary steps to ensure the early entry into force of
the Cooperation Agreement signed today, and to pursue
with vigour its subsequent implementation. In accordance
with the provisions of the Agreement, they decided to
hold one annual meeting with the participation of the
Member States of the Community and the Commission on the
one hand, and the member States of GCC and the
Secretariat-General of the GCC on the other hand."
See EC Bull, 6-1988, pp.118-119.

31 1bid.
32 1pid.

3 1pid.
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"On this occasion the Ministers of the European Community

and the G.C.C. discussed regional and international

issues of common interest."
This formula was also reinforced in paragraphs 4 and 5 to
demonstrate the will of the two organisations.“

However, this authorisation and the practice which
followed is not necessary to prove the capacity of an
organisation to conclude international agreements. There are
a great number of treaties concluded between the UN and both
states and spécialised agencies which do not fall within the
categories authorized in the UN Charter. The same applies to
a number of other organisations.®

Neither the OAU nor the Arab League have any
constitutional authorisation for entering into agreements, but
in practice they have concluded agreements with some
specialised agencies.>®

The wide practice of international organisations as such
led some writers to the belief that capacity to conclude

agreements and hence cooperation agreements, is based on

customary rule of international 1law recognising that

% Ipid.

35Seyersted, "International personality of
intergovernmental organisations", op.cit., pp.8-10.

3'6McRae, D., "Cooperation Agreements and the law relating
to Agreements concluded by international organisations", in
Agreements of International Organisations and the Vienna
Convention on the Law of Treaties, edited by Zemanek, K., New
York (1971), p.13.
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capacity."’7

However, the <contributions of the 1International
Commission as to the question of agreements between states and
international organizations or between several international
organizations have defined the concept of capacity within the
functions of the organization.38

The basic rule as to the legal capacity of international
organizations is therefore stated in Article 6 of the Vienna
Convention on the Law of Treaties between states and
international organizations or between international
organizations:

"The capacity of an international organization to

conclude treatjies is governed by the rules of that

organization."39
It is rightly observed by the Rapporteur of the International
Law Commission, Paul Reuter on this question when he states:

"The most important question... is whether all

international organizations, both wuniversal and

regional, serving a general or a specific purpose,

have the same capacity to conclude treaties. On

that point, a firm negative reply can be given at
once. As far as its capacity to perform legal acts

37Chiu, H., The Capacity of International Organizations

to Conclude Treaties and the Special ILegal Aspects of the
Treaties So Concluded, The Hague, Nijhoff (1966), p.34. See

also, Seyersted, "Objective International Personality of
International Organisations", op.cit., p.10; Schneider,

Treaty-Making Power of International Organisations, Geneva,
Droz (1959), pp.139-42.

3ror the discussion and draft of Article 6 of the Vienna
Convention on the law between states and international
organizations, or between international organizations, see
Yearbook of the International lLaw Commission (Y¥.B.I.L.C.)
(1979) II/II, 139, (1974) II/I, p.145, (1973), I.P. 209,
(1972) II, pp.178-182.

¥see the text in I.L.M. Vol.25 (1986), pp.543-592.
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of whatever kind is concerned, any international
organization is a highly individualized entity which
cannot a priori be assimilated to any other. An
intergovernmental organization... 1is based on a
treaty between states: each intergovernmental
organization is shaped individually by the will of
its founders, and subsequently of its members... It
necessarily results that, if we consider the
specific content of the capacity of an international
organization, this capacity depends essentially on
the law peculiar to each organization."

There is another category of agreements the GCC member
states concluded collectively, yet which cannot be subject to
international law and did remain governed by private law.”
These are contracts between the GCC as an international person
on the one hand and companies or natural persons under a
domestic legal system on the other hand, and therefore should
be governed as a rule by the system of municipal law chosen

by the parties.‘2

2. Essential Element - 'Volonté Distincte'
The concept of volonte distincte refers to that
international authority which is wunique to the 1legal

personality of an international institution. It is only when

mReuter, P., Third Report on the question of treaties
concluded between states and international organizations or
between two or more international organizations, UN Doc.
A/CN.4/279, Y.B.I.L.C. (1974) II/I 135, at p.146.

“The Gece delegated Saudi Arabia to negotiate on behalf
of the Council to buy rice from an association of rice export
located in Pakistan where they reached an agreement to sell
rice to all the GCC member states at $665 per ton. See the

GCC Annual Report, 1985, op.cit., pp.88-9.

4zMann, A., "The proper law of contracts concluded by
international persons", 35 B.Y.I.L. (1959), p.41l.
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an international organ is able to exercise "volonté distincte,
superior to that of the member state, that it is possible to
speak of genuine power (or will) and existence of
international persbnality of the organization.‘3

Some writers maintain that in order to detect the
existence of "volonté distincte" for an organisation the
existence of a power of decision-making by majority is a
necessary element to indicate its international personality.“

However, Article 13 of the GCC Fundamental Statute
provides that the resolutions of the Supreme Council on
substantive matters are taken by unanimous vote of the member
states participating in the voting.

In spite of the provision for unanimity the GCC does not

cease to have legal personality as the organisation continues

to act on behalf of its members and its will (volonté) is

“see Adam, A, Les etablissements publics internationaux,
Librairie generale de droit et de jurisprudence (1957), who

states at p.57: "Le pouvoir international est la marque de
la personnalite internationale qui comporte egalement d'autres
elements revelaturs de 1l'apparetenance a l'ordre juridique
international. C'est dans 1la measure ou un organe
international peut manifester une volonte independante et
superieur a celle d'un etat membre composant qu'on peut parler
de la realite du pouvoir, de l'existence de la personnalite
internationale de cet organe."

“rhis view is expressed by Mouskhéli, regarding the
international personality of the Arab League. According to
Art.7 of the League pact, only those decisions taken
unanimously are binding on all the member states. He thinks
that as a result of this provision there is no detached will
for the organisation and therefore it lacks international
personality. See his article "La ligue des Etats Arabes:
Commentaires du pacte du 22 Mars", 3 R.G.D.I.P., Tome L
(1946), pp.149-151. A similar view 1is expressed by El-
Gunaimy, M., The Leaque of Arab States, Alexandria (1973),
p.153 (Arabic).
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detached from that of its member states.®

Reuter raises this issue stating that:

"...if the organization has jurisdiction then its

decisions, even when taken unanimously by the member

states, have the immediate force of law and bind

that state as decisions and not as agreements

subject to national conditions of constitutional

validity."“

The GCC as such has independent organs established by
éovereign states and entrusted with common interest towards
cooperation and integration."7

One may argue that the distinct will of the GCC as an
organisation could be realised in the light of its unanimous
decisions if it is incorporated in the internal law of the
member states, whereas it changed the individual
characteristics of the 1legal system of each member and
replaced it with characteristics of community law.

New laws have in fact been enacted on the domestic plane
to reflect Supreme Council decisions (e.g. by providing for
supremacy of the UEA provisions - which are implemented by

those decisions - over local law, either by modifying or

repealing conflicting laws).

“*see in this meaning, Kelsen, The Law of United Nations,
op.cit., p.329, who states that the rule of unanimity does not
exclude the assumption that international organs exercise
rights and competence of the community and act on behalf of
the community, not the members.

‘@Reuter, P., International Institutions, George Allen &
Unwin Ltd., London (1958), p.215.

“The preamble of the GCC spells out the notion of
permanence clearly when it declares the aim of the
organisation is to achieve coordination, cooperation and
integration on the path of "unity".
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These new laws covered a great area of the UEA provisions
which are new to the legal system of the member states. Laws
which provide for free movement and equal treatment of goods,
including elimination of customs duties on products of member
states (Articles 1, 2 and 3 of the UEA).

New laws in Member States accord the GCC means of
passenger and cargo and transportation, ships, boats and their
cargoes belonging to citizens of other member states the same
treatment accorded to those belonging to their own citizens
(Articles 18 and 20 of the UEA).

New laws in member states give all GCC citizens the same
treatment granted in the member states, without discrimination
or differences in the fields of freedom of movement and
residence, right of ownership, freedom of exercising economic
activities and movement of capital (Article 8 of the UEA).

However, it must be pointed out that incorporation of
common policies into national law does not necessarily prove
the existence of the legal personality of the G.C.C.

Furthermore, the organisation exercises organic
jurisdiction over its organs which includes enacting

regulations which govern procedures, rights and duties of the

“8see the decisions of the Supreme Council on implementing
the UEA and the following constitutional procedures in each
member state in_1Initial Measures taken by the Member States
to Implement the UEA, GCC Secretariat Publications (1984),
op.cit., pp.3-31. See also The Decisions and Measures taken

to Implement the Unified Economic Agreement, GCC Secretariat,
2nd ed. (1987), pp.17-178.
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staff vis-a-vis the organization itself.®” Some of these are
fulfilled through the decisions of the GCC Secretary-General
without even requiring voting.“

Moreover, one may argue that the unanimous approval of
the GCC member states participating in the voting does not
always assure that the positive unanimity of all the member
states will be attained (Article 9.2 of the Fundamental
Statute). The absence of some members does not preclude
taking decisions by at least two-thirds of the member states
(Article 7(4) of the Fundamental Statute).

There yet remains the question that one should admit that
the wunanimity rule for small and <closed types of
organizations, such as the GCC, is more appropriate than
majority rule.

The liberal approach of interpretation which takes into
account new developments may be unsuited to the GCC. For, to
achieve this unanimity the members may have to rely more
heavily on the text of the constitution. In organisations

adopting the majority principle the position is rather

different. They are more 1likely to apply a 1liberal
interpretation "... of the purposes and functions of an
wSeyersted, F., "International personality of

international organisations", 1.J.I.L., op.cit., pp.6-8.

’For the powers of the Secretary-General in both the
administrative staff regulation and the financial regulation,

supra, pp.203-08.
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organisation .. conceiving it "... as a dynamic

institution evolving to meet changing needs and circumstances

and, as time goes by becoming further and further removed from

)52

its treaty base.' This may lead to confrontation and

eventually to withdrawal from the organization.53

3. The GCC Joint Command Forces

There is a certain special attribute of personality which
attaches to the GCC and that is the power to maintain
international forces.

This special attribute may derive from the very wide and
general functions and powers stipulated in the GCC Fundamental
Statute. The power to maintain an international force is not
provided for in the Statute, but the Supreme Council decided
in 1983 to establish a joint command force, in order to ensure
the Gulf security and safeguarding the peace and stability of

the GCC member states.“

51Bowett, The Law of International Institutions, op.cit.,
p.338

21pid., p.338.
31bid., p.338.

*The Gece participating forces consist of paratroops,
artillery, tanks and mechanised infantry. Kuwait, Qatar,
Saudi Arabia, the UAE and Oman were represented by contingents
of approximately brigade strength. Bahrain, with the smallest
defence establishment among the Gulf states, sent a detachment
no larger than a company. In addition, the UAE contributed
aircraft: both Mirage interceptors and Gazelle helicopters.
The total number of men involved in their first manoeuvre
announced was estimated by unofficial sources at c¢.5,000.

Middle East Contemporary Survey, op.cit. (1983-4), p.389.
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It must be noted, however, that a common military
arrangement is not a necessary requirement of international
organisation. Several international organizations do not have
such position (e.g. Economic Community of West African States
(ECOWAS), OAU, FAO, etc.)

In 1933, the League of Nations established an
international detachment in connection with the Leticia
dispute and in 1934 the Council of the League sponsored an
international force to police the Saar plebiscite.55

It is interesting to note that the UN Command in Korea,
UNEF, UNOGIL, ONUC, UNYOM and UNFICYP provide useful examples
of remarkable attributes of international personality.56

The constitutional basis of the GCC joint command forces
however is not articulated in as much detail as is the case
with the UN.?’ However, one may assume that the GCC joint
forces is a "subsidiary" organ of the Supreme Council and it

is established in accordance with Article 6 of the Fundamental

14 0.J.L.N. (1933) 977-979 and 15 0.J.L.N. (1934),
pp.1729-1730 respectively.

*%see Bowett, op.cit.

7 Art.40 of the UN Charter. There are certain
differences between the UN and the GCC forces. The GCC forces
do not enjoy privileges and immunities. They have their
independent budget from that of the Secretariat. The GCC
Secretary-General does not have any supervisory power over
the forces in spite of the fact that they take their orders
from the Defence Committee (composed of the Ministers of
Defence and Chiefs of Staff) which is one of the Secretariat
Committees. In addition to this Committee there is the
Military Committee which is an organ in the GCC Secretariat.
The latter committee is responsible, inter alia, for
organizing the administrative and other military affairs of
the Defence Committee. Private information of the author.
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Statute®® which provides:

"The cooperation Council shall have the following
main organs:

1. Supreme Council to which shall be attached the
Commission for Settlement of Disputes.

2. Ministerial Council.

3. Secretariat-General.

Each of these organs may establish subsidiary organs as
necessary."

The United Nations Emergency Forces as such were
classified by the Secretary-General as the subsidiary organ
of the General Assembly and this position has received general
support.”

Furthermore, in the experience of the UN it is not always
easy to identify the Charter érticle in which the Security

60 A matter

Council has based its establishment of a UN force.
which has led some writers to the belief that it is the
inherent power of international organizations to establish
military forces and which cannot be challenged without express

provisions to the contrary.61

ITI. The Legal Personality on the Domestic Plane

The legal personality of an organisation as in the case

8For the value of this view see Sohn, B., "The authority
of the United Nations to establish and maintain a permanent
United Nations force", 52 A.J.I.L. (1958), p.234.

Fsee Bowett, United Nations Forces, London, Stevenson &
Sons (1964), p.287.

see Seyersted, "Some legal problems of the UN forces",
37 B.Y.I.L. (1961) pp.436-37.

®'1bid., p.461.
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of states derives its existence from public international law
and municipal law only warrants its effectiveness in the
territory of the member states.®

Jenks states:

"It is as inherently fantastic as it is destructive

of any international legal order to regard the

existence and extent of legal personality provided

for in the <constituent instrument of an

international organisation as being derived from,

dependent upon and limited by, the constitution and

laws of its individual member states."®

For the constituent instrument of the international
organization to give effect to the legal personality on the
domestic plane there is a need of recourse to other
instruments incorporated into the legal system of the member
states, such as the Headquarters Agreements or the Privileges
and Immunities Agreement and sometimes there is need for a
municipal legislation to avoid domestic difficulties.

The Headquarters Agreement usually operates in the host
state and does not provide capacities in other member states.
Accoraingly it is doubtful that the legal personality of the
organisation in those states is secured.

Nevertheless, a Headquarters Agreement may be taken as
evidence of legal personality of the organisation. Although
the G.C.C. has yet to sign a Headquarters Agreement, the

signing of such an agreement is usually evidence of the

recognition of legal personality of the organisation.

®See Jenks, "The legal personality of international
organisations", 22 B.Y.I.L. (1945), p.270.

$1bid., pp.270-71.
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In the case of the G.C.C., the incorporation of certain
legal instruments into municipal legislation (such as the
Fundamental Statute and the Agreement on Privileges and
Immunities) conferring immunities on the G.C.C., is sufficient
to claim that the G.C.C. enjoys legal personality on the
domestic plane. Such incorporation may also lead to the
conclusion that the legal personality of the G.C.C. implies
that member states are not severally liable under domestic
law. In both instruments mentioned above, "legal capacities"
should be interpreted in the light of international law which
requires a separation of the entity of the organisation from
that of the member states. Secondly, there appears to be no
legislation in the G.C.C. member states which holds member
states of an international organisation severally liable.

An example worth citing in some detail is the agreement
between the British Government and the International Tin
Council (ITC). The agreement was a directly relevant issue

before the Court of Appeal.64

% see J.H. Rayner (Mincing Lane) ILtd. v. Department of

Trade and Industry and Others; Related Appeals; Maclaine

Watson and Co. Ltd. v. Department of Trade and Industry. The
case is reported in 3 All England Law Reports [1988], pp.257

et seq. The court rejected by a 2:1 majority the creditors'
argument that ITC's members were legally liable for the
organisation's debts and dismissed appeals against the High
Court's striking out of a petition for the compulsory winding
up of the ITC and refusal to appoint a receiver of the ITC.
However, Lord Justice Nourse dissenting said that in ITA6 the
members did not, as they easily could have done, expressly
exclude or limit their liability for ITC obligations. The
intention was that ITC members should be 1liable for its
obligations. The ITC had separate personality in
international law, but its members were nevertheless jointly
and severally, directly and without limitation liable for its
undischarged debts.
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The legal problems involved in the proceedings of this
case do not only concern English law. They concern all
international organisations operating in the hpst countries
and require analysis on the plane of public international law
and of the relationship between international law and the
domestic law of those countries. Such relationship between
international law and municipal law raises also the issue of
liability of international organisations in the municipal
courts. Laws of the states differ as to whether the exclusive
liability of an international organisation is a necessary
corollary of its legal personality.
A. The Headquarters Agqreement of the ITC

According to the legal system of some countries (e.qg.
U.K.), the Headquarters Agreement cannot operate on the
domestic plane without the enactment of municipal legislation.

This was, inter alia, the issue which was dealt with in J.H.

For the criticism of this judgment see "ITC - Bringing
the Law into Disrepute" in Business law Brief, (ed.) A.
Hermann, May, 1988, pp.297-9. Two judgments brought under
appeal have common nature as to the possible liability of the
ITC members on contracts made in the name of the organisation.
These are J.H. Rayner (Mincing Lane) Ltd. v. Dept. of Trade

and Industry, Butterworths Company law Cases (1987), pp.557-
706, and Maclaine Watson & Co. Ltd. v. Department of Trade and

Industry and Others (1987), ibid., pp.707-16.
For short comments on the cases brought against the ITC

see Ramond, H., "Tin's losses, lawyers' gain. Collapse of the
International Tin Council and succeeding litigation", Law Maqg.
1987, 1 May, pp.30-31. See also MacGlashan, M., "Winding up
corporate personality. The International Tin Council. Should
a trading organisation enjoy immunity?" C.L.J. 1987, 46(2),
pp.193-95; Cunningham, A., "Winding up corporate personality.
Court lacks  jurisdiction to wind up international
organisation", 0il & Gas: law & Taxation Review, 1986/87,
5(12), pp.146-7; Owles, D., "Whether the Tin Council can be
wound up", N.L.J., 1987, 137 (6294), 206.




246
Rayner (Mincing Lane) ILtd. v. The Department of Trade and
Industry and Others; Arbuthnot Latham Bank Ltd. and Others
v. Department of Trade and Industry and Others: Maclaine

Watson & Co. ILtd. v. Department of Trade and Industrv.65

This case concerned the Sixth International Tin Council
Agreement (ITA6) which was concluded in April 1982 by 23
sovereign states and the EEC. Due to the fact that the seat
of the Council was located in London, a Headquarters Agreement
was concluded in February 1972 between the Government of the
United Kingdom and the ITC. Those two instruments, ITA6 and
the Headquarters Agreement, were international treaties and
did not form part of English law.

The process of enactment, "perfectly or imperfectly", of
some part of their provisions into English law is necessary
to give effect to the two agreements on the domestic plane.
This process begins with the International Organisation Act
1968% which provides:

"1(1l) This section shall apply to any organisation

declared by Order in Council to be an organisation

of which
(a) the United Kingdom, or Her Majesty's Government

¢ Ibid., pp.323-324. On the breakdown of the ITC see
McFadden, E., "The collapse of tin: restructuring a failed
commodity agreement" 80 A.J.I.L. (1986) p.811 et seq; The
House of Commons Second Report from the Trade and Industry
Committee, session 1983, The Tin Crisis, Vol.1l, p.IV et seq.
On the proceedings initiated by creditors in the United
Kingdom, see P. Sands, "The Tin Council 1litigation in the
English courts" 34 N.I.L.R. (1987) p.367 et seq.; Herdegen,
M., "The insolvency of international organisations and the
legal position of creditors: some observations in the light
of the International Tin Council Crisis", N.I.L.R. (1988),
pp.135-144.

®Ibid., p.280
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in the United Kingdom, and
(b) one or more foreign sovereign powers, or the

Government or Governments of one or more such powers, are

members."

The Act in Article 2(a) confers on the organisation the
legal capacities of a body corporate.

In accordance with the above Act parliament has approved
the 1972 Order which confers on the ITC the legal capacities
of a body corporate.67

This sort of relationship between international treaties
and English law supports the proposition that the 1legal
capacity of an international organisation may depend on
municipal legislation to determine its scope in municipal law.

It is well settled that an international treaty to which
the United Kingdom is a party does not alter the law of
England. That is the function of Parliament, or of delegated
68

legislation.

Lord Denning M.R. in Blackburn v. Attorney-General®

states:
"...It is elementary that these courts take no
notice of treaties as such. We take no notice of
treaties until they are embodied in laws enacted by
Parliament, and then only to the extent that
Parliament tells us."
However, the crucial question before the court was the
determination of the meaning of para.5 of the 1972 Order in

Council in order to ascertain the relationship between the

67Idem.

8 Ibid., pp.291, 324-325.

2 W.L.R. [1971] at p.1039.
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Headquarters Agreement, ITA6 and English domestic law.”

The Order in Council used the words, "shall have the
legal capacities of a body corporate", while the ITA6 and the
Headquarters Agreement used the term "legal personality".

In determining this relationship the court had to
consider how far the concept "legal capacities of a body
corporate" relates to legal personality in international law.

The only instrument having direct effect in English
municipal law is the 1972 Order. Article 4 of the Order
provides that the ITC is an organisation in international law,
and Article 5 does no more than to confer "capacities on this
organisation without purporting to define, or to alter its
legal nature in any way. So the Court must consider the Sixth
Agreement against the background of international law in order
to inform itself about the nature of the ITC.”'

It is accepted in English 1law that if domestic
legislation deals with the topic as in an international
treaty, it would be proper to examine the treaty to resolve
any ambiguity in English legislation.

In Salomon v. Commissioners of Customs and Excise Diplock
L.J. said:

"When the Crown has entered into a treaty the court

will so far as possible construe a domestic Act in

conformity with the treaty, so that the Crown in its
judicial capacity does not sleep while in another

The judgment of the Court of Appeal, op.cit., pp.292,
338.

" 1Ibid., pp.292-3.
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capacity it watches."?.

The 1law of the creation of the ITC is public
international law and the constituent instrument is the Sixth
International Tin Agreement. But no rule of English law
prohibits the examination and interpretation of the Agreement,
although it 1is an international treaty not directly
incorporated into domestic law.”

However, the problem of interpretation of U.K. obligation
by looking at treaty provision lies in the fact that the 1972
Order expressly refers to the Headquarters Agreement in para.l
and uses at the same time the words "shall have 1legal
capacities of a body corporate".n

It would be rather easy to refer to the Headquarters
Agreement to infer the intention of English legislation to
comply with the international obligation imposed by the
Headquarters Agreement (i.e. the Council shall have legal
personality). But the 1972 Order used the words '"shall have
legal capacities of a body corporate" because no other power
was conferred by the enabling Act (the International

Organisation Act 1968). The Act was directed at a whole host

of international organisations and not only the 1iTc.”

23 Q.B. 116 [1967] at p.132.

> The judgment of the Court of Appeal, op.cit., p.343.

™ Ipbid., pp.280-81.

Ibid., pp.338-40.
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In order to construe the true meaning of "legal
capacities of a body corporate" the judge referred to previous
legislation containing similar words, especially the United
Nations Act (1946). There 1is no doubt that what the
legislator had in mind was to establish international legal
personality with the necessary implication that the members

of the organisation were not liable for its obligations.™

76Ibid., pPp.338-40. In another case the question of
liability of international organisation against third parties
has received different legal treatment. In the case Westland
Helicopters Ltd. v. Arab Organisation for Industrialization
(AOI), United Arab Emirates, Saudi Arabia, Qatar, Egqypt and

British Helicopter company [1984], the four sovereign
aforementioned states concluded an agreement establishing an

Arab Industrialization Organisation. On 14 May 1979 after the
Camp David Agreement between ARE and Israel and as a result
of it the three Gulf states decided to put an end to the
organisation by their withdrawal. There the issue was whether
the claimants were entitled to arbitrate against the member
states which comprised the AOI. It was held that the answer
depended on whether the states were liable for the obligations
of the AOI and that they were so liable. The Tribunal appears
not to apply the concept of 1legal personality, which
necessarily excludes the liability of the individual member
states. It held:

"The fact that the AOI 'has the juridical personality'’,
'enjoys full administrative and financial independence'
and has the right of ownership, disposition and
litigation as mentioned in its statute (Treaty, Art.2:
in the same vein, see Basic Statute, Art.5), that is to
say the express attribution of legal personality, of
administrative independence and of the right to sue in
the courts, do not in any respect allow one, as has been
shown, to deduce an exclusion of the liability of the
four states."

See the Award of the ICC in International legal Materials,
Vol.33 (1984), pp.1073-89 at p.23 and 25 of the Award. For
similar view, see Schermers, op.cit., p.780.

Under the EEC law, the European Court of Justice requires that
member states are sued for their liability before any claim
against the Community. See Schermers, H., Judicial Protection
in the European Communities, Kluwer Europa Instituut, Third
edition (1983), pp.313-18. See also, Lasok, D. and Bridge,
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Gibson L.J. observed that from the statutory context of
the 1968 Act, it appears that Parliament should have intended
that "... a contract made by the ITC was made by the ITC as
a separate entity and that sufficient legal personality for
that to be the position in law was conferred on the ITC by the
1972 order".”’

He further emphasised the separate entity of the ITC by
rejecting the principle relied upon by the plaintiffs in the
Westland Helicopter Case, that because the liability of the
members had not been excluded in the constituent instrument
of the organisation, the member states should be held liable.’®
B. The Headquarters Agreement of the GCC

The Headquarters Agreement ensures the functioning of the

organisation in a particular area.”” There is little doubt

J., Introduction to the Law and Institutions of the European
Communities, op.cit., p.40.

The International Law Commission's Draft on the Law of
Treaties between States and International Organisations or
between International Organisations envisaged obligations of
the members of an international organisation flowing from
agreements between the organisation and other states only on
the basis of their clearly expressed consent. But this
provision was not adopted as a part of the Vienna Convention
on the Law of Treaties between States and International
Organisations or between Organisations, UN DOC.A/CONF.129/15.
See G.E. da Nascimento e Silva, "The Vienna Convention and the
treaty-making power of international organizations", 29
G.Y.I.L. (1986), pp.79-82.

7 The judgment of the Court of Appeal, Ibid., p.341.

8 Ibid., pp.352-3. For Westland Helicopter Case, see
supra, note 76.

Psee Jenks, C., The Headquarters of International

Institutions. A Study of Their Location and Status. The
Royal Institute of International Affairs (1945), p.45.
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that this type of agreement ensures the legal capacity of an
international organisation to contract under local law.®

In fact the Headquarters Agreements cover the same
grounds as the general agreement on privileges and immunities
among member states. In addition to that the Headquarters
Agreement includes special provisions regarding freedom of
access to the Headquarters, police protection and public
utility services and the law applicable to the organisation's

premises.81

The GCC has not concluded any Headquarters
Agreement with the Saudi Arabian Government.

In the absence of a Headquarters Agreement but with the
existence of the General Agreement on Privileges and
Immunities, certain writers contend in 1law that the host

country is under a duty to grant certain basic privileges and

immunities to the organisation as is necessary to its task.®

8sce Detter, op.cit., p.124. See also, Parry, C., "The
treaty making power of the United Nations", op.cit., p.146 who
states that the same argument used against the UN general
convention on privileges and immunities could be used here
that both treaties came to existence as an application to the
provisions of the Charter of the UN which is approved by the
member states. For the same view, see the UN Secretariat
opinion in Y.I.L.C., 1967, p.246.

Bl5ee Jenks, International Immunities, op.cit., pp.7-9.

85ee Jenks, "The legal personality of international
organisations", op.cit., pp.270-73. For the opposite view,
see the case of Standard Chartered Bank v. I.T.C. (Q.B.D.) 1
W.L.R., 22 May 1987, pp.641-44. As far as the GCC is
concerned one has to emphasise that it is one of basic
immunity which should be prima facie given to the organisation
that its property and assets wherever 1located and by
whomsoever held shall be immune from search. Article 2(2) of
the GCC Agreement on privileges and immunities provides this
principle. The Agreement itself is incorporated in the legal
systems of the member states. In this regard very few
incidents occurred in the host country concerning inspecting



253

It is maintained that the general convention would govern the
position in this case more fully than the Headquarters
Agreement, which may have temporary character.®

However the GCC constituent instrument is not in fact
silent on the question whether the organisation may conclude
Headquarters Agreements. Article 17 provides that:

"(2)... A special agreement shall organise the

relation between the Council and the state in which

it has its headquarters.

(3) Until such time... its staff shall enjoy the

diplomatic privileges and immunities established for

similar organisations."

The shortcoming of this provision is that it defines the
privileges and the immunities accorded by reference to
undefined privileges and immunities to be accorded to other

international organisations.“

newspapers and magazines owned by the GCC (e.g. Kuwaiti
newspaper called Al-Waton and The Times of London). The
problem was solved later through telephone conversation
between the GCC Legal Department and the competent authorities
in Riyadh. An interview conducted by the author with the
General Director of the Legal Department of the GCC, Dr. Al-
Sayari, 22.11.1986. One should assert that censorship of
newspapers either those published in the GCC member states or
outside the GCC is a common procedure in all GCC member
states.

83See, for example, Agreement concluded between WHO and
China, UNTS, Vol.210, pp.78, 80 and 82 cited by Detter, Law

Making by International Organisations, op.cit., p.126.

article 17(2) and (3) of the GCC Fundamental Statute
bears resemblance to Article 60 of the ICAO Convention which
provides:

"Each contracting state undertakes, so far as possible
under its constitutional procedure, to accord to the
President of the Council, the Secretary General, and the
other personnel of the organisation, the immunities and
privileges which are accorded to corresponding personnel
of other public international organisations."
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The 1legal personality of the G.C.C. on the domestic
plane, however, is secured in the G.C.C. member states since
the G.C.C. Agreement on Privileges and Immunities confers
legal capacities on the organisation and the treaty has been

incorporated into the legal systems of each member state.

C. The GCC Agreement on Privileges and Immunities 1984

Another right which is associated with the international
personality of organisations is the enjoyment of the rights
of privileges and immunities from the local jurisdiction of
member states.

The GCC member states concluded an agreement on

privileges and immunities in March 1984.%

Similar also is the case of Article VIII(4) of the FAO
Convention which provides:

"Each member nation and associate member undertakes,
insofar as it may be possible under its constitutional
procedure, to accord to the Director General and senior
staff diplomatic privileges and immunities and to accord
to other members of the staff all facilities and
immunities accorded for non-diplomatic personnel attached
to diplomatic missions, or alternatively, to accord to
such other members of the staff the immunities and
facilities which may hereafter be accorded to equivalent
members of the staff of other public international
organisations."

For the text of the conventions see Sohn, L., International

Organisations and Integration, Martinus Nijhoff (1986),
pPp.514-33 and pp.482-90.

, ®For the text of the agreement and the ratification
instruments of the member states, see The GCC legal Gazette,
13 ed. (1985), pp.167-74. It was signed by the six member
states on 11.3.1984 and ratified on the following dates:
Qatar on 2.4.84, Bahrain on 3.4.84, Saudi Arabia on 21.7.84,
Oman on 11.2.85, UAE on 13.3.85 and Kuwait on 20.3.80.
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The conclusion of such treaties evidences the capacity
of an organisation to conclude agreements as has been referred
to and may pave the way for the international personality of
an organisation to operate on the national plane. This point
may be illustrated by referring to the incorporation process
which took place in the GCC member states by issuing decrees
which express their approval of the Agreement on privileges
and immunities. According to the constitutions of the member
states the Agreement becomes part of the domestic law and
there is no need for further legislation.86

The GCC agreement on privileges and immunities is
identical to that of the UN from which the GCC heavily
borrowed most of its provisions. However, certain differences
exist between the two instruments.¥

Article 15 of the GCC's agreement, which is similar to
Art.IV(18) of the UN Convention on Privileges and Immunities,
grants certain privileges and immunities to the GCC officials
without any form of nationality distinction. The GCC's
agreement, however, covers only: (a) immunity from arrest or
detention in regard to acts performed by them in their
official capacity:; kb) immunity from legal process in respect

of words and acts in their capacity as GCC officials even

after such capacity terminates; (c) exemption from taxation

®%For the incorporation process of international treaties
under internal law of the member states, see supra, pp.113-16.

8%For the UN General Convention on Privileges and
Immunities, see Vol. 1-4 UNTS (1946-7), pp.16-33.



256
on salaries and emoluments.

The exemptions from national service obligations are not
included, but the GCC agreement draws distinction between
senior officials who enjoy civil service immunity and junior
officials who enjoy such immunity only when they are not
nationals of the host state.®

By contrast, Art.IV(18) of the UN General Convention
provides without qualification that officials of the UN shall
be immune from national service obligations.

However, the GCC agreement provides exemption for the
official of the organisation where public service obligations

are concerned. As concerns military service, this may be

delayed for a maximum of two years where the national

8Art.18 of the agreement.
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government so requests.®

Furthermore, Article 18 of the Agreement confers on non-
Saudi junior officials below the eighth rank™ the following
privileges:

(a) Immunity together with their spouses and their
relatives dependent on them, from immigration restrictions and
alien registration.

(b) Privileges in respect of exchange as are accorded to

the officials of comparable ranks forming part of diplomatic

mission to the host state.

®Art.20 which provides that the delay cannot be more
than two years applies also to the experts according to
Art.22. It is to be noted that according to Section 18(C) of
the UN agreement both the civil service and military service
obligation are national obligations, the UN officials are
exempted without distinction between them. Some of the G.C.C.
member states have enacted domestic 1laws providing for
conscription and consequently insisted on the provision above.

Kuwait is mainly concerned with this provision. It
therefore made reservation on the first draft which stated
that a list of names of the exempted persons should be drawn
up and be submitted by the Secretary General to the state
concerned for its approval. The main reason for that is that
it violates its internal law concerning conscription.

Oman in its memo No. 3/3/4928 dated 15.7.1982 made
reservations without declaring reasons. UAE made reservations
and suggested the following amendment:

(a) The provision should provide two years only for the
exemption which cannot be extended; or

(b) to leave the matter for the state concerned; or

(c) to replace the word "exemption" with another.

The UAE delegation however has announced that UAE has
drafted a conscription statute.

PThose officials holding the eighth rank onwards
classified according to the GCC Administrative Regulations:
Specialised (B), Director (C), Specialised (A), Director (B),
Director (A), General Director. All these ranks come below
the rank of Secretary General Assistant. See the Regulation,
GCC Secretariat, op.cit., at p.38. See also the study on The

Requlation of the GCC Secretariat, Public Administration
Institute, Saudi Arabia, 1403 A.H. at p.171.
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(c) Repatriation facilities in time of international
crisis as diplomatic convoys. (The provision omits without
justification the reference to the official's spouses and
relatives.)

(d) The exemption from import fee of duty on their
furniture during two years of taking up their post in the
country in question.

This group of privileges is considerably justified to be
granted only to other nationals of the host state since such

immunity is granted ratione materiae and not ratione personae.

It is significant to note that unlike the UN General
Convention agreement the GCC's agreement makes an exception
for the general rule of immunity from legal process for
officials by providing that:

"The officials of the Secretariat-General who

possess the nationality of the host country whatever

their positions are, may not claim immunity before
domestic courts concerning matters extraneous to
their official duties."”

The above provision may raise fears to some writers as
regards the determination of what is an official act and
private act and who decides that, since the GCC does not have
its own tribunal.

Jenks points out on this fact that:

"If a national court can assume jurisdiction over

private acts of an international official without

a waiver of immunity by international institution

concerned, the determination of the official or

private character of a particular act pass from

international to national control... In the case of
international as in that of diplomatic immunities

“IArt.19 of the Agreement.



259

the only principle which affords real protectign is
that of complete immunity from jurisdiction."

However, there is little doubt that the greater part of
judicial interpretation of international agreements falls to
the municipal rather than the international tribunals.®

Furthermore, there are some specialised agencies and
regional organisation statutes which make an exception to the
diplomatic immunity in case of nationals, even in respect of
the Secretary-General as regards Jjudicial proceedings

% The

concerning matters extraneous to their official duties.
idea behind this exception may be that according to generally
recognised rules of international law, when an international
official is a national of the host state, he does not enjoy

the privileges and immunities to the same extent as other

”Jenks, W., "Some problems of an international civil
service", Public Administrative Review, Vol.III, No.1l (1943),
p.103.

®schreuer, C., "The interpretation of treaties by
domestic courts", XLV, B.Y.I.L. (1971) p.255. See also, Falk,

R., The Role of Domestic Courts in the International Legal
Order, Syracuse University Press (1964), pp.19-20.

% European Community officials of whatever rank do not
have complete immunity from the Jjurisdiction of national
courts, but only immunity from 1legal process for acts
performed by them in their official capacity. Yet there is
a jurisdiction in the court of the Communities to take
proceedings against a community or an official for official

or personal fault. See Bowett, The Law_of International
Institutions, op.cit., p.356. Another example exists in

Art.19 of the Agreement between UNESCO and France which
excepts French nationals from diplomatic immunity in matters
not relevant to their work. For the text of the agreement see
U.N.T.S., Vo0l.357, pp.3-26.
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officials who are of foreign nationality.®

Article 25 of the GCC agreement deals with disputes
between states on the interpretation or application of the
agreement when no settlement could be reached by negotiation
or other means. Then the dispute should be taken to the
Commission of Settlement of Dispute according to Article 10
of the Fundamental Statute.

The above article does not provide for dispute settlement
between the Secretariat and member states, although disputes
are possible in view of the fact that the agreement deals at
length with the status of the Secretariat officials, who are
protected by the organisation and not by the member states.

Accordingly, and as the International Court of Justice
states:

"It must be noted that the effective working of the
organisation, the accomplishment of its task and the
independence and the effectiveness of the work of
its agents require that these undertakings should
be strictly observed. For that purpose, it is
necessary that, when an infringement occurs, the
organisation should be able to call upon the
responsible state to remedy its default, and in
particular to obtain from the state reparation for
damages_that the default may have caused to its
agents.

The Court states further that the agent

"should not have to rely on the protection of his

Psee Ahluwalia, K., The lLegal Status of the Specialised
Agencies of the United Nations and Certain Other International
Organisations, Martinus Nijhoff, The Hague (1964), pp.177-78.
The author gives many examples of organisations which deny the
officials of the nationality of the host state the privilege
of exemption, like IMCO, OAS, IAEA and FAO.

%Reparation for Injuries Suffered in the Service of the
United Nations Case, ICJ Report (1949), p.183.
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own state. If he had to rely on that state, his
independence might well be compromised."

However, Article 25 of the GCC Agreement on the
Privileges and Immunities does not seem to be formulated
properly or even render an effective way for settlement of
dispute between the member states. It provides:

"If the subject of the dispute arises out of the
interpretation or application of the present
agreement and has not been resolved by negotiation
or any other means of settlement agreed upon, then
the dispute could be referred to the Commission of
Settlement of Dispute in accordance with Article 10
of the Fundamental Statute of the Gulf Cooperation
Council for Arab States."

The Article refers the dispute to the Commission of
Settlement of Disputes according to Article 10 of the
Fundamental Statute. Article 10 of the Statute includes only
disputes arising over the interpretation or implementation of
the Fundamental Statute. It provides:

"If a dispute arises over interpretation or

implementation of the Fundamental Statute and such

dispute is not resolved within the Ministerial

Council or the Supreme Council, the Supreme Council

may refer such dispute to the Commission for
Settlement of Dispute.™

A recourse to Article 3(1) of the Commission Rules of
Procedure would be more appropriate, where it includes general

jurisdiction as regards disputes between member states. It

provides:

"The Commission... has jurisdiction to consider the
following matters referred to it by the Supreme
Council.

1. Disputes between member states.

2. Differences of opinion as to the interpretation or
implementation of the Fundamental Statute of the Gulf

97Idem.
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Cooperation Council."

The other problem with the GCC Settlement of Disputes
clause is that unlike the UN General Convention which provides
that the opinion which is given by the ICJ in interpreting and
applying the Convention shall be binding (Article VIII(30) of
the UN Convention), the opinion given by the GCC Commission
for Settlement of Disputes (if the parties agreed to refer the
case at all) is not binding and needs further unanimous

decision of the Supreme Council to comply with.%

%8 Art.4(3) of the Commission rules of procedure. It is
interesting to note that in the short experience of the GCC
an incident occurred and raised the question of immunity from
taxation. The authorities at Bahrain airport imposed airport
services fees on the GCC officials. The GCC Secretariat wrote
to Bahrain Ministry of Foreign Affairs and obtained the
exemption. The Secretariat claimed that since the Bahraini
Government exempted accredited diplomats from paying these
fees, therefore an international official working in the GCC
is entitled prima facie to such treatment. They added that
according to international law, international officials enjoy
privileges and immunities over and above those diplomats who
are only immune in foreign jurisdictions, but not in the
sending state. (A memo of the GCC legal department dated
27.9.1986 obtained by the author.) Although the memorandum
of the Secretariat refers to some accepted rules of immunity
it is arguable that these immunities cannot cover all the GCC
officials as regards exemption from airport departure fees.
Since there is no express provision covering exemption from
airport fees in the GCC agreement, it is possible that the
Secretary-General, his assistants and those high-ranking
officials may enjoy such immunity under Art.16 and 17 which
regard them as diplomats.

According to Art.34(e) of the Vienna Convention on
Diplomatic Relations 1969 the diplomatic agent is not exempt
from charges levied for specific services rendered.

However, the question depends on the interpretation of
the "departure service fees" which is levied by Bahrain. If
they are charges for public utility services then the
organisation normally does not claim exemption, but if they
are direct taxation then there should be exemption. See in
this regard Jenks, International Immunities, Stevens, London
(1961), pp.59-60.

On the other hand, it should be mentioned here that it
is a difficult task to draw analogy between the immunities and




263

Despite the obligation of the Secretary General and the
member states to waive immunity in order to prevent abuse of
privileges included in the GcCC agreement,” the agreement
includes other provisions which provide for the security and
the preservation of public order in the member state.

Article 26 entitles the member states to take any action
necessary to protect their security and public order. Any
state taking such measures has to contact the Secretariat
General to agree on the effective arrangements to protect the
Council's interest.

Criticism can be levelled against the above provision on
the ground that it is vague and 1liable to be abused by
withholding immunities and privileges, especially as there is
not an effective tribunal which can guarantee that the
invocation of the Article is done in a manner compatible with

the Agreement.100

privileges of the international organisation and that of a
diplomatic one which had been regulated almost exclusively by
virtue of a rule of customary international law. See Bowett,

op.cit., p.348.

PArt.13 and 21 of the Agreement.
050me headquarters agreements refer explicitly to the
right of the host state to expel the representatives of the
member state when they indulge in the territory of the host
state in undesirable activities which have nothing to do with
their official functions. This right, however, is subject to
strong safeguards. For example the representatives shall not
be required to leave the country except in conformity with the
diplomatic procedure applicable to diplomatic envoys
accredited to the country (Art.25(2.1) of the Specialised
Agencies Convention), or with the prior approval of the
Secretary of State of the United States, which shall be given
only after consultation with the member state in question.
(Section 11 of the United Nations Headquarters Agreement).
Similar provisions in Section 22(e) (i) of the FAO, Art.9(4)
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The final difference existing between the two agreements
is that the GCC agreement does not authorise the Secretary
General to issue to the officials travel documents or what is

analogous to the laissez-passer in section 24 of the UN

Convention. The officials have instead identification cards
which cannot be recognised and accepted as valid travel
documents. The Saudi high ranking officials in the GCC hold
diplomatic passports issued by the Saudi Ministry of Foreign
Affairs,'™ this depending in this regard on the national
government.

This position is the result of strong objections raised
by some member states who claimed the issuance of a travel
document is best reserved to the prerogative of a sovereign
state. This led to the omission of such capacity from the
original draft.,102 a matter which may reflect the attitude of
these governments to curb the power of the Secretary General

and noticed throughout the debate.'®

of the UNESCO and Section 27(e) (i) of the IAEA Headquarters
Agreements. See Ahluwalia, op.cit., pp.184-87.

Mprivate information of the author.

1%25nan particularly had a strong objection against
including this provision. This was raised during the meeting
to draft the agreement in Bahrain on 29.10.1982. A later memo
from Oman No. 3/3/4928 dated 15.2.1982 confirmed this attitude
to the GCC Secretariat.

B1pid.
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CHAPTER SEVEN

THE _IMPLEMENTATION OF THE UNIFIED ECONOMIC AGREEMENT (UEA)

1. The Concept of Economic Integration in the UEA

GCC economic objectives are set out in five documents,
all of which were adopted by the Supreme Council. These are
the Fundamental Statute of the GCC, the Unified Economic
Agreement, Objectives and Policies of GCC Development, GCC
Industrial Strategy and GCC Agricultural Policy.'

Since most of these objectives are broad and
comprehensive, the UEA, signed by the six GCC Heads of State
in November 1981, came to catalogue their details and
specifics. The ultimate aim of the agreement is to integrate

the economies of the six member states.?

'E1 Kuwaiz, A., The Secretary-General Assistant for

Economic Affairs, Economic Integration of the Cooperation

Council of the Arab Statues of the Gulf. Challenges,
Achievements and Future Outlook, G.C.C. Secretariat-General,

p.3. See also, Gnichtel, "The Arab States' Gulf Cooperation
Council: Rules for Trade and Industry", 20 The International
Lawyer 309 (1986); Rissi, "Il Consiglio di Cooperazione del

Golfo: La CEE del Mondo Arabo?", 24 Rivista di Diritto
Europeo (1984), p.172; Wittingham, "GCC allows more

professionals, some service industries to operate regionally",
6 Middle East Executive Reports, No.12 (1983), at p.23; also
his article "Modernizing the Rules", in ibid., No.10 (1984),
p.18.

2 The word "integration" denotes the bringing together

of parts into a whole. 1In the economic literature the term
"economic integration" does not have such a clear-cut meaning.
Some authors include social integration in the concept, others
include various areas of cooperation, but the existence of
trade relations between independent national economies is an
indication of integration. See in this regard, Balassa, B.,
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The motive behind economic integration of the GCC is to
achieve the following goals:

1. The advantage of reduced cost of production cannot be
achieved without mass production of goods in 1large
factories. This, however, cannot be accomplished except
by the removal of barriers obstructing the movement of
products to a larger market.

2. The construction of large production units will 1lead
necessarily to the use of modern technology and the
diversification of sources of income.

3. The consumption capacity of the GCC member states will
be increased as a result of enlargement of the market.

4. The similarity in modes of production, and export and
import arrangements will enhance trade between member

states.’
Theoretically, economic integration can take several

forms. First, a free trade area where the customs tariffs
among member states are abolished, but each country retains
its own tariff against non-members. Secondly, establishing

a customs union which involves, besides the elimination of

customs tariffs between the member states, unified customs

tariffs which are imposed on goods imported from non-member

states. The third form is a common market, where not only

The Theory of Economic Integration, Richard D. Irwin Inc.
(1961), p.1.

3 El-Kuwaiz, A., "The Gulf Cooperation Council and the
Concept of Economic Integration", American Arab Affairs No.17
(Winter 1983-84), p.41.
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trade restrictions but also restrictions on all factors of
production are abolished. And 1last, economic union as
distinct from a common market, combines the elimination of
restrictions on commodities and factors of production with
some degree of harmonization of national economic policies in
order to remove discrimination which might exist in these
policies.‘

In this connection, assessing the UEA provisions we find
some elements of integration.

Articles 1, 2 and 3 of the UEA deal with the issue of
free movement of trade, as they provide for the exemption of
products of member states from customs tariffs.’

Article 4(1) provides for the establishment of a custons
union, calling for a unified customs tariff arrangement vis-
a-vis the outside world within a specific time 1limit (five
years).

These two stages come before the establishment of a
common market where not only trade restrictions are abolished
but also restrictions on labour, capital and other factors of
production.

Therefore, Articles 6, 7, 8 and 9 of the UEA deal with

the establishment of a common market where they state the

4 Balassa, op.cit., p.2.
> One may suggest that the wording of Articles 1-3
coupled with the practice of the member states and reflected
in the list of complaints against the breach of UEA provisions
appear to be exclusively concerned with tariffs. See also
infra, pp.318-325.
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necessity of reaching an agreement on arrangements related to
the freedom of movement of capital, labour and right of
residence and possession, and freedom to participate in all
economic activity.

Articles 10, 11, 12, 13, 21, 22 and 23 allow for the
unification of the various political and economic aspects of
integration. This stage forms the last step of econonmic
integration and amounts to economic union.

The stipulation of these forms of integration in the UEA
does not mean that these forms can be easily achieved within
the capacity of the G.C.C. institutions. It is doubtful that
the institutions of the G.C.C. have the capacity or power to
carry through the economic objectives anticipated in the UEA.

Furthermore, it is uncertain that the G.C.C. could
implement these economic objectives while the economic order
is left to be determined by free market conditions, and the
member states stubbornly cling to their national sovereignty.®

These difficulties are compounded by the unanimity rule
which governs all decisions, including those regarding

economic integration.

¢ see Townsend, J., "The Gulf Council for Cooperation:

Is there an economic potential?", British Society for Middle
East Studies, King's College, University of Cambridge (1983),
pp.1-18. See also, El-Kuwaiz, "Economic Integration of the
Cooperation Council of the Arab States of the Gulf", op.cit.,
p.12, who suggests that the G.C.C. institutions develop
themselves to assume increasingly the role of supranational
power, which is a crucial step to see the implementation of
the G.C.C. economic objectives.
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An examination of the economic objectives contained in
the Fundamental Statute and the UEA reveals a remarkable
absence of real powers bestowed on the institutions of the
G.C.C., to carry out these objectives.

The G.C.C. is not unique in this regard. The traditional
trend is for governments to restrict the powers conferred on
institutions of a regional organisation to coordination. 1In
this way governments avoid subordinating their sovereign
powers and retain their privileges, including their veto
power.’

Nevertheless, the lack of supranational organs within the
G.C.C. and the existence of a unanimity rule do not mean that
the sovereignty of each member state remains intact.

The forms of economic integration which have been
included in the UEA have established a great degree of freedom
of commerce among the member states and required joint action
towards the world which demonstrates that there is a
functional 1limitation on the economic sovereignty of each
member state.®

However, the gradual implementation of the UEA without

9

effective supervision’” and the tendency of the governments to

7 Vicuna, F., "Contemporary international 1law in the

economic integration of Latin America. Problems and

perspectives", Haque Academy of International Law Collogquium
(1971), p.140.

8 see in this regard, Schwarzenberger, G., "The
Principles and Standards of International Economic Law", 117

Recueil des Cours (1966) I, p.33.

° For supervision of the UEA, see infra, pp.297 et seq.



270
interpret the provisions unilaterally may reinforce the
sovereignty of the members.

It must also be emphasised that the attempts of the
G.C.C. to achieve integration through trade liberalization is
inappropriate, as it does not conform to the economic
realities of the member states.'

All the member states trade heavily in the exportation
of o0il and import their other requirements from the major
industrial countries. Consequently, trade, inter se, is
absent. Liberalisation of trade is unlikely by itself to
create integration. The question of integration is a problem
of development which makes integration more difficult for the
G.C.C. than it would be for developed countries, which have
diversified economies and many products to trade with each

other.11

' Morsi, M., The Gulf Cooperation Council for Arab

States. The Proper Introductions to Achieve Economic
Integration, Doha, Ministry of Foreign Affairs (1982), p.101.

Morsi adds that the attempts of the Third World, including the
G.C.C., to achieve integration through trade liberalisation
have challenged the correctness of J. Viner's traditional
theory which calls for customs union as an introduction for
the achievement of economic integration. For the works of the
two writers Morsi refers to, see Viner, J., The Customs Union
Issue, Carnegie Endowment for International Peace, New York
(1950), pp.46-51; Lipsey, R., "The Theory of Customs Union"
in Bhagwati, J., International Trade, Harmondsworth, Middx.,
Penguin Books (1969), p.218. In this meaning see also Dager,

M., The Use of Coordinating Plans and Developing Programmes

in Supporting Economic Cooperation among Arab Gulf States,
University of Basra (1986), p.124.

" The Secretary-General Assistant El-Kuwaiz, in his

article "Economic Integration of the G.c.C."., op.cit., p.S8.
See also Arikat, H., Regional Cooperation and Integration:
The Case of Arab Gulf States, Ph.D. thesis, University of
Sheffield (1984), pp.3-4. Khawajkiah, H., "Remarks on the
Gulf Economic Agreement", Economy and Business (Arabic) (March
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Hence, the EEC model of integration is not easily
adaptable to the economic realities of G.C.C. countries, where
production growth is limited by the small size of the national
markets coupled with the lack of communication and organised
markets. '

Articles 1-2 of the UEA for instance put strong emphasis
on trade 1liberalization in terms of agricultural and
industrial products as a positive integration method, yet the
economic value of agriculture and industry in the case of the
G.C.C. member states is so low as to be irrelevant.

Thus, the 1lack of sufficient interdependence and
interrelationships of the economic structure of the G.cC.cC.
countries has not yet allowed the positive integration to
really get off the ground.13

Furthermore, the EEC is a supranational organisation, the
distinctive mark of which is its independent institutions vis-
a-vis the national governments and the power to take decisions
not necessarily requiring unanimity, and which may apply to
both the member states and individuals. Moreover, the

jurisdiction of its dispute settlement organ does not depend

1982), pp.36-37.

12 Morsi, M., The Gulf Cooperation Council for Arab
States, op.cit., pp.104-105. See also Novati, G., "The EEC

and the Gulf Cooperation Council" in The Arab Gulf and the
West, edited by Pridham, B., Centre for Arab Gulf Studies,
University of Exeter, pp.115-16.

3 see in this regard, Morsi, idem. See also Novati,

idem.
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on the ad hoc consent of the states or their organs.“

In addition to that, with the existence of the European
Court of Justice, which has adopted a technique of
interpretation in favour of integration, the treaty provisions
are remarkably observed and implemented.15

The conclusion to be drawn from the foregoing is that
although the G.C.C. draws its inspiration from the EEC as far
as trade liberalization is concerned, the absence of basic
economic conditions necessary to apply the EEC model and the
lack of independent organs with power to implement the treaty

obligations confirms the view that the EEC model cannot be

imitated.

2. The Problem of Coexistence between the UEA and the Arab
League Economic Agreements concluded in substantially similar
terms

There are a number of obligations included in the UEA and
the Arab League economic agreements formulated in fairly
similar terms, but there are some substantial differences in
purpose and function of these agreements.

Since the establishment of the Arab League on 22 March

1945, the Arab countries have increasingly paid attention to

1 Seidl-Hohenveldern, "International Economic Law.

General Course on Public International 1law", Recueil des
Cours, (1986) III, p.110.

> Rasmussen, H., "The Court of Justice", in Thirty Years
of Community lLaw, Commission of the European Communities,
Belgium (1983), pp.190-91.



273

economic cooperation and integration through bilateral and

multilateral agreements.16

Article 2 of the Arab League Pact’ provides:

"The League... has also as its purpose the close
cooperation of its member states, with due regard
to the system and conditions of each state, on the
following matters (a) economic and financial affairs
including trade, customs, labour, agricultural and
industrial matters, and (b) communication affairs,
including railways, roads, aviations, navigations,
post and telegraph."

However, after the setback the Arabs experienced in
Palestine in 1948, the Arab states badly felt the need to
develop new strategies, both economic and military, to
strengthen their position. Their efforts culminated in the
conclusion of the Joint Defence and Economic Cooperation
Treaty by the Council of the Arab League on April 13, 1950
which has been subsequently ratified by the majority of Arab

18

states. Article 7 of the Treaty provides:

¥ see in general on Arab economic cooperation and
integration, Ghantus, E., Economic Development and
Integration, a paper presented at the Arab Countries Seminar
OECD, Beirut, 13-15 February 1978; Zalzallah, A., "Arab
Economic Integration and its Challenges", Arab Future Journal,
No.21, (November 1980), pPp.6-21 (Arabic) ; Sayigh,
"Incorporation of Arab Economies", The Arab Future Journal,
No.6 (March 1979), pp.23-41 published by the Centre for Arab
Unity Studies, Beirut (Arabic):; Khawajkiah, H., "Arab
Economic Integration: presence, Problems and Means for
Development", Al-Feker Al Arabi,Arab Development Institute,
2nd year, Issue No.9, (January 1986), pp.44-60.

7 see the text in 70 UNTS, 338 and in 39 A.J.I.L.,
Supp.266.

8 see Kaddori, F., "The Joint Arab Economic Action and
the Role of the Council of Arab Economic Unity", a lecture
given at the Royal Inst