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Abstract

This thesis addresses the question: how do individuals in a conflict society engage in
peaceful dispute resolution through mediation? It provides a close look at Israeli
society, in which people face daily conflicts. These include confrontations on many
levels: the national, such as wars and terror attacks; the social, such as ethnic,
religious and economic tensions; and the personal level, whereby the number of
lawyers and legal claims per capita are among the highest in the world. The
magnitude, pervasiveness, and often existential nature of these conflicts have led

sociologists to label Israel a ‘conflict society’.

Mediation practice came into this society and challenged the existing ethos and
norms by proposing a discourse of dialogue and cooperation. The thesis focuses on
the meeting point that mediation engenders between narratives of conflict, which
have developed in this environment, and the mediation processes, which set out to

achieve a collaborative discourse and mutual recognition.

The fieldwork, forming the core of the thesis, consists of the observation of
supervised mediation processes of civil disputes in two leading mediation centres,
and interviews with professionals and key figures in the discipline. The wide variety
of voices of a broad range of interviewees and many different parties provide for
rich, qualitative data. The use of the narrative-ethnographic approach in observing
mediation processes helps identify key themes in participants' narratives. The
subsequent analysis leads to the insight that these mediation processes reflect, in a

subtle way, the narratives, beliefs and needs of individuals in a conflict society.

The findings from this study indicate that perceptions of life in a conflict society are
clearly manifested through mediation processes. These place obstacles and inhibit
the attainment of agreements. Yet, surprisingly, some of the findings also
demonstrate an aversion to conflict and a well-expressed desire to maintain

communication and to achieve peaceful resolution.
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A Clarifying Note to the Reader

1. In order not to disrupt the flow of the text, I use 'he' and 'his' throughout,
with no intended gender bias.

2. My own remarks are in square brackets.
3. Words and phrases in bold indicate my emphasis.
4. Quotations without a reference are from the interviews.

5. T have alternatively used the following pairs or triads of concepts with no
specific preference (unless otherwise stated):

Conflict — dispute
b.  Teller — narrator
c.  Party - litigant — disputant
d.  Caucus - separate meeting - private meeting
e.  Emotions- feelings
f. Sephardim — Mizrachim

6. Regarding quotations from the interviewees: if one is cited by his last
name, it is his true name; when a first name is used, it is a pseudonym.

7. The names of the interviewees and the details of the interview appear in
Appendix A. The reader is invited to refer to this Appendix. If two of the
interviewees have the same last name, and appear in the same chapter, an
initial is added to one of them. If they appear in different chapters, the context
makes their identity clear.

8. Unless otherwise noted, the translation from Hebrew is mine.

9. Regarding references: in an attempt to be clear and consistent, so the reader
can find the material with ease, and because the names are sometimes strange
to a non-Hebrew speaker, the last name of the author/editor always comes
before the first name. Books in Hebrew are marked (Hebrew), but not articles.
The names of the books and articles are translated into English, but not the
names of the journals, the publishers etc.

All references to web sites end with the date on which they were last accessed.
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Introduction

This thesis studies how people who live in a conflict environment, pursue the
option to resolve their private disputes in a peaceful manner through
mediation. Using an ethnographic approach, the thesis focuses on mediation
processes in one society, the Israeli society, which sociologists define as ‘a
conflict society’. After demonstrating the variety and nature of the conflicts in

question, the thesis concentrates on specific mediation processes.

The study follows the route of mediation to focus on processes in advanced
mediation courses, the so-called ‘Practicum’, undertaken in two mediation
centres. It aims to provide a detailed account of what happens in mediation

rooms, which are not usually open to the public or to researchers.

The last part of the thesis brings the findings from the field, demonstrating the
strong narratives brought from the outside conflict environment into mediation
rooms. The analysis connects narratives prevalent in this society, to the voices
of the parties and the mediators, as expressed in the sessions. The thesis proves
that living in a conflict society does not diminish the hope and will to find
resolution, but the narratives and the ethos it creates put up massive obstacles
to open communication, empathy and understanding of the other’s views. The
special character of individuals, who grow up in this society, is also clearly

manifested when they function as mediators.

This socio-legal ethnographic study uses narrative tools, which are appropriate
when discussing identity issues, but are also challenging, because they are not
commonly used in this context. Therefore, its contributions relate to existing
theories of narratives and conflicts. They pertain to the literature on mediation

and on conflict societies.
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It also supplies direct observational data from mediations which could serve

future research.

The thesis divides into three main parts, starting with four background chapters
describing the special society under study, going on to a central part about the
specific 'village' of the field research, and ending with the findings from the

field.

Part 1 consists of four chapters. Chapter 1 attempts to portray Israeli society by
focusing on the different aspects of conflict which affect this community. It
discusses the history, the myths, the values and the narratives of Israel,
culminating in a discussion of current problems, such as political issues and the
different minorities. The description of the many types and shapes of internal
and external conflicts that Israelis face, as individuals and as a community,
leads to the conclusion of the first chapter, namely the definition of Israeli
society as a 'conflict society'. The chapter ends with analysis of the unique

narratives of militarism that emerge from the preceding discussion.

Chapter 2 discusses the narrative methodology used and how its special tools
beautifully fit the needs of this particular project. This methodology
investigates questions of identity and thereby can link the characteristics of
individuals and those of the society in which they live. Subsequently, it

provides the data on the field work undertaken.

Chapter 3 aims to acquaint the reader with the world of mediation in Israel. It
describes the three main models of mediation which are taught in courses and
applied in practice. The chapter proceeds to portray mediation in the Israeli

context, and through the interviewees' eyes.

Chapter 4 examines the first ten years of mediation in Israel, leading to the
creation of the Practicum, where the field research was undertaken. Growing

from three main sources — family disputes, civil-labour disputes and the

14



academic world — mediation rapidly spread during a few years of intense
development. The phenomenon of gathering in centres to cope with rapid
changes in the field is explained. Reviewing the legislation, the different
committees and institutions that have shaped the functioning of mediation, and
the big involvement of legal entities, aims to prove the claim that the mediation

world in Israel is tightly connected to the legal system.

Chapter 5, which is the single constituent of Part 2, describes in detail the
framework of the Practicum courses, which were the object of the field work.
These advanced courses are usually run in mediation centres for graduates of
basic courses, who choose to deepen their knowledge and experience. The
courses include a theoretical section and a practical one. In the latter, the
students mediate real cases, transferred from the Small Claims Courts, under
the supervision of experienced mediators (group leaders). The courses took
place in two mediation centres, which are described at the beginning of this
chapter. Subsequently, the courses and the mediation processes are discussed;
first, the variety of participants and their roles, and then the process itself, its

structure in theory and practice, and its function as a source for narratives.

Part 3 includes the last two chapters, 6 and 7, which concentrate on the voices of
the participants in the mediation processes, those of the mediators and of the
parties, respectively. Confronting what the participants narrated during the
Practicum processes with the literature on the conflict society and its narratives
generates the conclusions. Narratives of life in a conflict society are clearly
manifested through the mediation process and they place obstacles along the
path towards agreement. Yet, surprisingly, there are also findings that
demonstrate an aversion to conflict and a well-expressed desire for harmony

and conciliation.
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An insight which emerges from the above descriptions and analyses is that the
observed mediation processes are, in fact, liminal rituals, as theorised in the
work of Van Gennep and Turner. Placing mediation processes in their proper
position within Ethnography theory facilitates a deeper understanding of them.

This insight is the subject of another paper, engendered by the current thesis.
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PART 1

This part consists of four chapters which together give the necessary
background to understand and appreciate the findings of the field observations.
Before diving into the observations, the researcher must invest in learning
about the society under study, to examine its various components and its
different phases. Only a comprehensive picture of the society in question would
provide a deep understanding of the specific parts that are observed. Therefore
the four chapters that enable a holistic view of the scene are: Israeli society and
its multi-conflict-culture, explanations of the chosen narrative methodology and
its benefits to the exploration of the research questions; a discussion of
mediation in the Israeli context; and the history of mediation in Israel which led
to the creation of advanced mediation courses where the fieldwork was
undertaken. These data together with the second part of the thesis give the

reader the thick knowledge needed to apprehend the findings in the third part.

CHAPTER 1

Israeli Society

This thesis is interested in the question of how people in a conflict society meet
the option of peaceful resolution. This first chapter proves that the society
under study is indeed 'a conflict society', and explains the meaning of the term.
The chapter gives an ethnographic description of Israeli society to shed light on
the elements that relate to the issues of conflict within it. Doing so will provide
the necessary background to the voices from the field, which are understood

and analysed considering those conflicts.
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The main thread going through the thesis is the effects of the environment of
conflicts on processes of peacemaking in private disputes. Thus, this chapter
aims to provide the relevant information to which the final findings are related.

Israeli society is a kaleidoscope of people and groups, like colourful shapes in
constant movement within a small confined space. This chapter looks at the
following pieces of the Israeli social kaleidoscope: history, language, religion,
economics, politics, law, ethnicity and minorities. A special section is devoted
to aspects of militarism, a phenomenon that reflects the above conflicts. The
different aspects of conflicts which have led to the creation of 'an ideology of
conflict't and which have shaped the narratives of the society and the narratives
of individuals will also be examined.

Internal and external conflicts may lead a society to a feeling of isolation, as
expressed in the following poem written by a wonderful Israeli poetess:?

"My homeland
Beautiful, poor country
The king has no crown

The queen has no home

Only one in the world has sung your praise
And all the rest — your denunciation and shame..."

The Population

The population of 7.4 million people, packed into 22,145 square km, lives in a
very crowded environment. Israel is ranked 18" in the world for population

density. In the Tel-Aviv district, which is located in the centre of the country,

1 Bar-Tal, Daniel (1993) 'Societal Beliefs in Times of Intractable Conflict: The Israeli Case',
International Journal of Conflict Management, vol. 9, is: 1, pp. 22-50.

2 Leah Goldberg (1911-1970) was a leading poetess in Israel. This quotation is taken from the
poem 'Songs of a Beloved Country', in: Goldberg, Leah (1959) Early and Late - Poems (Bnei-Brak:
Sifriat Poalim)(2003 edition)(Hebrew), p. 222.
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there are around 7,425 people per square km; by comparison, the Brussels
region of Belgium, which is considered one of the most populated in the
Western world, has 6,238 people per square km (Belgium has a similar
territorial size to Israel).?

Crowded towns can easily become sources of conflict. Moreover, this
population lives in a state that has no clear borders with its neighbours, since
Israel has no agreed borders with Lebanon, Syria, and the Palestinian
Authority. This absence of borders is the result of the ongoing conflicts between
Israel and its neighbours. This lack of distinct borders has a substantial effect on
Israeli identity. People need borders, both for physical separation and for
demarcation lines between cultures and civilizations.*

Israelis are used to conflict, have a particular way of dealing with them, and
sometimes even look to create them. The following is but one example from
daily life: according to Organisation for Economic Cooperation and
Development (henceforth OECD) data, Israel ranks 14 in the world for road
fatalities with 18 deaths per 100,000 motor vehicles, in comparison to 7 in the
UK.

There is a widespread view that Israelis do not like to follow rules,® preferring

to do things their own way and not according to norms.” They get parking

3 The data in this section, unless otherwise stated, are taken from publications of the Israeli
Central Bureau of Statistics (CBS) and the Bank of Israel.

4 Rabinowitz, Dan (2003) Borders and Their Discontents: Israel's Green Line, Arabness and
Unilateral Separation', European Studies, vol. 19, pp. 217-231.

5In 2007, there were 33,776 casualties (including 430 deaths) in 16,476 reported accidents. Road
accidents and violence while driving are major problems in Israel, see: http://www.police.gov.il
(20.11.2010).

® For example, Israel is on the US government list of 14 countries which constantly breach
intellectual property right: http://www.ynet.co.il(29.4.2005).

7 In the course of 2004, the Ministry of Communication closed down 265 pirate radio stations,
mostly operated by religious people: http://www.tipo.co.il/zone/index.asp?zone=8744014222038
(30.11.2010); Oron v. The Speaker of the Knesset 46 (iii) P.D. (2002) 640.
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tickets, which they do not pay,® they hate to stand in queues, they do not
register their real estate properties properly,’ they are noisy, and they bargain
about the price of goods, even in the best of shops. Malinowski, long before the
establishment of Israel, had a clear idea about such a situation: 1

"The fact is that no society can work in an efficient manner unless laws are obeyed

i

‘willingly” and "spontaneously’.

This leads to an understanding of how Israelis cope with the stress, expenses,
hardships, and losses generated by a continuous situation of conflict. It also

allows one to see what supports and maintains so many conflicts in a society.!

Historical Background

How the Distant Past Affects the Present

Jewish history goes back more than five thousand years. This long history
affected the lives of the Jews throughout the centuries and still does today.
Israeli history is very much based on the idea of 'us' versus 'them/, a strong
foundation for the creation of conflicts. The most famous of the myths
supporting this idea is the battle between David and Goliath, when small but
smart and decisive David won what looked like a lost battle against the giant

Goliath.”? The idea that a fight is inevitable, and that to win is essential,

8 In the city of Tel Aviv, around 30% of drivers pay parking tickets after receiving the ticket and
another 30% pay after receiving notice that the fine is doubled and a warning of the collection
process. Source: Moshe Yochay of the Parking Department in the Tel Aviv Municipality in a
telephone conversation on 13.1.2011.
° http://www.doingbusiness.org/data/exploreeconomies/israel(9.3.2011).
10 Malinowski, Bronislaw (1926) Crime and Custom in Savage Society (London: Routledge)(2002
edition), p. 13.
1 Ibid.
12 Old Testament, Samuel 1, Chapter 17.
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regardless of weakness, inferiority and possible risks, goes back to ancient

times; giving up or compromising was not to be considered.

Another essential myth supporting the ideology that it is better to fight to the
end than to concede is the story of Masada.”® After the Romans captured
Jerusalem in 70 AD, Masada remained the only point of Jewish resistance. Two
years later, the Roman governor, Flavius Silva, resolved to suppress this
outpost of resistance. He marched against Masada at the head of the Tenth
Legion and its auxiliary troops, with a total of between ten to fifteen thousand
men. The troops prepared for a long siege. They established eight camps in the
desert, at the base of the Masada rock mountain, surrounded it with a high
wall, and added an assault ramp at the top, leaving no escape route for the
rebels. Following several months of siege, the Romans were ready to attack and

capture the outpost.

After a long period of isolation in the hot desert with little food and water, the
besieged Jewish people decided together at two communal meetings to kill
themselves rather than to fall into the hands of the Romans. Ten men, chosen by
a lottery, killed their friends, burnt their houses and committed suicide. The
next day the Romans entered Masada to find destruction and dead bodies. Only
two women and five children survived to tell what had happened. The
historical facts may have been different, but the myth that developed from this
episode has been adopted by modern Israelis, intentionally establishing the
ethos of the heroic fight to victory or to the bitter end.!* This story is been told

and praised again and again, in schools, youth movements and army camps.

13 http://www.mosaic.lk.net/g-masada.html(30.11.2010).
14 Ben-Yehuda, Nachman (1995) The Masada Myth Collective Memory and Mythmaking in Israel
(Madison: University of Wisconsin Press); Ben-Yehuda, Nachman (1998) 'Where Masada's
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Many Jewish holidays, which are official state holidays in Israel, are very much
concerned with fighting and winning battles. Hanukkah,' for example, usually
celebrated in December around Christmas time,’* commemorates the wars
against the Greeks."” Purim, celebrated three months later, is the victory over
another ancient king, Xerxes,'® and Passover commemorates the struggle for
freedom against the ancient Egyptians. These ancient holidays, still celebrated
very vividly today, their symbols learned from kindergarten to high school,
value the idea that fighting (always for the right' cause, 'our' cause) is to be
remembered and admired. At the same time, these battles were so insignificant
to the opponents of Israel that they are not even mentioned in their history
books.

Winning these battles did not mean that the wars were won; on the contrary,
the Jews lost and at a high cost: death, slavery, loss of sovereignty, and exile
ensued. These facts are not mentioned in the celebrations, and little sympathy is
expressed for the suffering of enemies.

To sum up: Israel derives the justification for its existence from Jewish history
and from the historic fact that Jews have lived since ancient times in the small

part of the Mediterranean region where Israel is today. This history is based on

Defenders Fell', Biblical Archeology Review, vol. 24, is: 6, pp. 30-39; Ben-Yehuda, Nachman (1999)
'The Masada Mythical Narrative and the Israeli Army', in: Lomsky-Feder, Edna and Ben-Ari,
Eyal (eds.) The Military and Militarism in Israeli Society (Albany: University of New York Press),
pp. 57-88.

15 Based on the story told in The Book of the Maccabees (Hebrew).

16 The Jewish calendar, which determines the holidays in Israel, is based on a lunar calendar
(with corrections), and not on a solar calendar such as the Gregorian calendar.

17 Historians note that Greek history does not mention this battle against the Jews, therefore the
validity of its historical background is not clear.

18 Apocrypha, Esther 1: "This is what happened during the time of Xerxes, the Xerxes who ruled over
127 provinces stretching from India to Kush."
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many conflicts between the Israelites and the 'others'.! These conflicts have

worsened in recent history, as will be discussed in the following section.

The 20th Century

Seen through Jewish eyes, two prominent events dominated the 20" century:
the rise of the Zionist movement and the Holocaust (1941-1945). Zionism is the
Jewish national movement, which began in the late 19" century as an answer to
the many pogroms against Jewish communities in Eastern Europe, as well as
the nationalist revival in these areas.” But the most dramatic and traumatic
event, which tremendously influenced Jewish history, was the attempt by the
Nazis to exterminate the Jewish people. During the Second World War (1929-
1945) six million Jews perished in what is now called the Holocaust. The mass,
organised killing by the German regime during the Second World War was a
defining event that many believe is the direct reason and key justification for
the establishment of the State of Israel as a Jewish state.

The Holocaust is remembered in Israel on a special day of mourning, on the
date of the beginning of the Warsaw Ghetto revolt.?! Moreover, it is widely
taught in schools and universities, and is often discussed in newspapers,
political forums, in literary works etc., even on a daily basis. This may be one
explanation as to why the second generation, the children of Holocaust

survivors, are so aggressive and have little empathy for weakness and for those

19 The interested reader can look also at: Aberbach, Moshe and Aberbach, David (2000) The
Roman-Jewish wars and Hebrew Cultural Nationalism (New York: St. Martin's Press); Pardes, [lana
(2000) The Biography of Ancient Israel: National Narratives in the Bible (Berkeley: University of
California Press).

2 Discussion of Zionism is far beyond the scope of this work; interested readers may want to
consult texts like: Goodblatt, David (2006) Elements of Ancient Jewish Nationalism (New York:
Cambridge University Press); Rubinstein, Amnon (1997a) From Herzl to Rabin: A Hundred Years
of Zionism (Jerusalem: Schocken)(Hebrew).

21 This Memorial Day is commemorated according to a special law: The Law of the Memorial
Day for the Holocaust and Heroism 5719 — 1959, Sefer Ha-chukkim 280, p. 112.
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who suffer. Studies have shown that when an oppressive situation is over, the
victim may acquire his oppressors' habits.?

The typical Israeli still feels as if a catastrophe might happen at any moment, to
him or to his country, and therefore he is on a mission to survive.”® He looks

and sounds optimistic, but, paradoxically, he is also very pessimistic.*

Myths about heroism and wars are still being created and admired. For
example, the stories of Joseph Trumpeldor and Uri Ilan keep these ideas alive.
Trumpeldor, wounded in a battle to defend a village in the Galilee against an
Arab attack in 1920, supposedly said as his dying words, now known to all: "It
is good to die for our country.”? Uri Ilan, a soldier in an elite commando unit, was
captured in 1950 during a mission inside Syrian territory. After thirty-five days
of torture in a Syrian prison cell, he committed suicide, leaving small notes

between his toes saying: "Revenge" and: "I did not betray".* The long chain of

2 Vardi, Dina (1990) A Dialogue with the Second Generation of Holocaust Jews (Jerusalem: Keter)
(Hebrew).

2 At the time of writing, early 2011, the latest existential threat is the Iranian atomic bomb
which is under development. Like in any other threat, this is partially a realistic rational fear
and partially an exaggerated threat for political and other reasons.

24 Rubinstein, Amnon (1977b) To be a Free Nation (Tel-Aviv: Schocken)(Hebrew); Kamir, Orit
(1999) 'Smoch Mentality (rely on me) in Israeli Culture and Law', Tarbut Democratit, vol. 1, pp.
137-179.

25 Laskov, Shulamit (1995) The Story of Trumpeldor (Jerusalem: Keter)(Hebrew). This lost battle
was considered heroic, and a memorial day to commemorate it is fixed in the calendar. In
recent years it was suggested, that his death was in vain, and even morbid jokes about his cited
last words have started circulating. Touvia Rivner (1924), an Israeli poet, gave Trumpeldor's
famous sentence as an example of the worship of death in Israel, and Sand called it 'a fake
slogan' see: Haaretz Supplement 29 April 2005, (Hebrew). In an ethnographic paper, a thirty
year old Israeli student said: "We were brainwashed with this Trumpeldor and ‘It is good to die for
our country’”, see: Shokeid, Moshe (1998) 'The Singing People: Israeli Immigrants in New York',
in: Deshen, Shlomo and Shokeid, Moshe (eds.) The Intercultural Experience (Tel-Aviv:
Schocken)(Hebrew), pp. 50-65.

2 http://www.ganshmuel.org.il/info/history/ilan1.htm(30.11.2010). The myth of Uri Ilan was
cracked recently when, fifty years later, documents regarding the event were released to the
public. There is an ongoing debate whether, under prison torture, one should be expected to
reveal military secrets and stay alive rather than die, Shalit, David (2005) 'Revenge: Why and
What For, in: Haaretz, 21 January 2005.
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heroic legends on the battlefield does not end there. A recent case was that of
Roi Klein, who was a commander in the Second Lebanon War (2006). Klein

threw himself on a live grenade, was killed, and thereby saved his soldiers.”

Prolonged Warfare

Since 1947, when the War of Independence began, the people of Israel have
seen themselves as a miniature nation continuing the fight for survival against
the strong and the mighty. The history of Israel is one long war with small
breaks, a war which does not separate soldiers from civilians, in High Court
Judge Landau's words:

"In matters of war and peace, the unexpected is forever expected for the people of
Israel.”

The list of episodes of hostilities includes:¥

J The War of Independence —1947-1949

. Terrorism and reprisals —1953-1956

. The Sinai War — October-November 1956

. The Six Day War — June 1967

. The War of Attrition — 1969-1970

. The Yom Kippur War — October 1973

. The Litany Operation — March 1978

. The First Lebanon War — 1982 -1985

. The First Intifada — 1988-1991

J The Gulf War with missiles landing on Israel — 1991

o The Second (Al Aksa) Intifada — 2000-2003

. Operation Iraqi Freedom with threatened use of chemical weapons
against Israel — 2003

. The Second Lebanon War — 2006

. Operation Cast Lead in Gaza —2008-2009

7 http://www.en.wikipedia.org/wiki/Roi_Klein(30.11.2010).
28 Katz v. Nitzchoni Mizrachi Ltd. et al. 33 (3) P.D. (1978) 639, 643.
2 http://www.dover.idf.il/IDF/About/history/2000s/2004/default.htm(20.11.2010).
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During the 1967 War, Israel occupied the Golan Heights, Sinai, the Gaza Strip,
and the West Bank. In the 1979 peace agreement with Egypt, Israel gave back
the Sinai Peninsula. A peace treaty with Jordan was signed in 1994. Since that
time, however, although talks took place between leaders, with and without
mediators, no real progress has been achieved towards peace with other Arab
entities. With respect to Syria, Lebanon and the Palestinian Authority, the
situation is one of tense relationships, with periodic acts of violence. Israelis
cannot visit these neighbouring countries and regions, the borders between
them are volatile and unsafe. Moreover, Israel feels constantly threatened by
other Arab or Islamic countries, such as Iran and Iragq.

Writers agree that the ongoing occupation of the West Bank has changed Israeli
society.* One can see the fear of being hurt and the means taken to avoid
casualties everywhere: in security checks before entering public places or car
parks, the charging of extra fees for security in restaurants and airports, and so
on. Soldiers and armed civilians are a common sight in the streets. Israelis are
familiar with the imposition of border closures, violence against demonstrators,
house demolitions and blocking roads in adjacent Palestinian areas. These form
the basis for all kinds of mental and physical problems. It is claimed that the
arrogance of the ruler, the impatience, and the 'trigger-happy' mentality,
combined with the situation of no clear borders, have also affected relationships
between Israelis. The ongoing conflict between Israelis and Palestinians
demonstrates the extent to which both sides have lost faith in the peace
process.® Loss of faith in a better future, despair, disillusionment, uncertainty

about the present and the days to come, and changes of policy due to

30 Grossman, David (1987) The Yellow Wind (Tel-Aviv: Hakibbutz Hameuchad)(Hebrew);
Grossman, David (1992) Present Absentees (Tel-Aviv: Hakibbutz Hameuchad)(Hebrew); Samet,
Gideon (2003) Israel: Where Things Stand Now (Or-Yehuda: Kinneret, Zmora-Bitan)(Hebrew).

31 Shafir, Gershon and Peled, Yoav (2002) Being Israeli: The Dynamic of Multiple Citizenship
(Cambridge: Cambridge University Press).
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international pressure are all factors shaping the atmosphere in Israel today, but

not necessarily for the better.

The Language

Language could be a unifying or a separating tool: 3

"Language is meant to connect people. But language is also culture, history, ways of
thinking; it is the soul, it is man. And without language a people will fade away and
the kingdom will be lost.”

The official and most widely-used language in Israel is Hebrew. Its status as
such was set in 1922 at the time of the British Mandate, in Article 82 of The
Order in Council which is still valid.*® The priority of Hebrew over Arabic and
English is established in many laws in Israel, which require its use and declare
its precedence over the others.>

The following statement by the President of the High Court, Justice Aharon
Barak, expresses both the importance and the fragility of the status of Hebrew,
which still needs the defence of the state authorities: %

"Language is not only a personal tool of expression. It is a national tool of
expression. It is a cultural asset. It is the asset of the entire nation. Language
expresses national unity. It is the glue that bonds members of a society to a people, to

3% Supreme Court Judge Mishael Cheshin at: Ganimat v. The State of Israel 49 (iv) P.D (1995) 589,

640.

3 Article 82 of the Order in Council declares:
"All Ordinances, official notices and official forms of the Government and all official notices by
local authorities and municipalities in areas to be prescribed by order of the High Commissioner,
shall be published in English, Arabic and Hebrew. The three languages may be used, subject to
any regulations to be made by the High Commissioner, in the government offices and the Law
Courts. In the case of any discrepancy between the English text of the Ordinance, official notice
or official form and the Arabic or Hebrew text thereof, the English text shall prevail.”

3 See section 15(b) of Administration of Rule and Justice Ordinance, 5708-1948 — according to

which "All instruction of law that require the use of the English language is cancelled." Thus the order

was changed with regard to the contradiction between the English version of any legislative

documents and its new version in Hebrew (Article 24 of the Law of Interpretation 5741-1981,

Sefer Ha-chukkim 1030, p. 302).

3 Ram Engineering Ltd. v. The Nazareth-Illit Municipality 47 (v) P.D. (1992) 189.
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a nation, to a state. It is a symbol... the existence and the development of the Hebrew
language is in the public interest.”

Hebrew is an ancient language known for more than 3,000 years. It was spoken
by the Israelites in Canaan, but then for centuries was used only for literature
and religious practices.*® It became a liturgical language for writing and
reading, but not for secular, everyday life. It was only towards the end of the
19% century that Zionist Jews who came to Palestine started to use the neglected
Hebrew as their primary language.?”

These days most Israelis now speak, read and write Hebrew, which may be the
most uniting element in society.?® In addition there are also many dialects and
group-specific words and expressions. Therefore, while being a universal
language, it is also a powerful tool of division, differentiating between groups.*®
For example, secular Israelis do not understand the traditional phrases used by
the Orthodox, and new immigrants understand few of the idioms and

abbreviations used by young soldiers.

The language is vivid,* creating a rich culture of slang which is almost

impossible to translate into other languages.*! Yesterday's words may be

% Kam, Matiya, The Revival of the Hebrew Language in Israel,

http://www lib.cet.ac.il/pages/item.asp?item=4443(20.11.2010).

%7 Ibid.

3 Horowitz, Dan and Kimmerling, Baruch (1974) 'Some Social Implications of Military Service
and the Reserve System in Israel', European Journal of Sociology, vol. 15, is: 2, pp. 262-276; Cooper,
Robert (1985) 'Language and Stratification among the Jewish Population of Israel’, in: Fishman,
Joshua (ed.) Readings in the Sociology of Jewish Languages (Leiden: Brill), pp. 65-81.

¥Nir, Refael (1998) 'The Role of the Institutions in the Revival of the Language', in: Shavit,
Zohar (ed.) The History of the Jewish Settlements in Israel: Building a Culture (Jerusalem: The Bialik
Institute)(Hebrew), pp. 31-42; Harshav, Benjamin (1993) Language in Time of Revolution
(Stanford: Stanford University Press), p. 183 onwards.

4 Agassi, Joseph (1984) Between Religion and Nation: Towards Israeli Identity (Tel-Aviv: Papirus)
(Hebrew); Gavison, Ruth (1999) A Jewish and Democratic State (Jerusalem: Van- Leer)(Hebrew).

4 Almog, Oz (1996) The Portrait of the Sabra (Tel-Aviv: Am- Oved)(Hebrew); Katriel, Tamar (1986)
Talking Straight: 'Dugri’ Speech in Israeli Sabra Culture (Cambridge: Cambridge University Press).
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outdated today or change their meaning. It is very important to understand
words in context, as they may mean something totally different from their
definition in the dictionary. In this situation it is an advantage to be a researcher

whose mother tongue is Hebrew.

Arabic, too, ifs an official language of the state.*? This means that all official
state documents should be written in the two languages. Arabic appears on
bank notes and on official public signs in Arab communities.** Most Israeli
Arabs speak Hebrew and learn Hebrew literature as well as Arab literature in
school, but most Israelis, on the other hand, do not speak Arabic.

English is spoken widely and taught to all school children. Other languages,
such as Russian, Amharic, French, and Spanish are spoken among specific
groups, and by many who learned them in school, from the media, while

travelling, from tourists etc.

Because words shape ideas, the Hebrew language has great importance to
Israeli culture functioning as a connecting tool and at the same time as a
distinguishing apparatus between people. Catching military and confrontual
jargon alongside quotations from the bible were spotted in the mediation

processes, as will be demonstrated in later chapters.

Generally, the use of a particular language and a particular jargon, maps the
speaker to a specific group, and indicates a difference with (and, sometimes,

contradiction to) other groups in society.

# Many important official documents do not appear in Arabic. Ironically, even the Or Committee
report about Israeli Arabs was not translated to Arabic; see: Rubinstein, Dani, Haaretz, 22.4.2005.
4 Adalah the Legal Centre for Arab Minority Rights in Israel and et al. v. The Tel-Aviv Municipality et al.
56 (5) P.D. (1999) 393.
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Religion

Out of about 7.5 million citizens of Israel, there are more than 5.7 million Jews
(75.4%), 1.3 million Muslims (17%), around 140,000 Christians (1.6%), around
120,000 Druze (1.6%), and 320,000 (4.3%) are unclassified, including Bahai faith,
which has around 6 million believers, and is centred in Israel.*

Unlike other countries, Israel declares itself a Jewish state,** placing religion
matters as most important to its identity. Identifying ones' agenda regarding

faith is highly important in the society.

Jews are divided into many different strands, some more tolerant than others:
Orthodox Jews (Zionist and non-Zionist), Nationalists (Gush Emunim),
Conservatives, Reformists, Shas (Mizrachi), and others.* Every strand has its
own synagogues, rabbis, dress codes and customs. Alongside these, secular
Israelis try to find a place for their unstructured ideas, values and practices.
Many disputes are the result of the conflicting customs of the different
believers. There is constant tension between them over access to and control
over holy places.# Conflicts involve the education systems of the different

religious groups,* the right to pray according to their own creed,* control over

4 http://www.tourism.gov.il/tourism_heb2/Tourist+Information/Practical+Information/State+of+Israel.htm
(30.11.2010).

4 See more in the Law section below.

4 Supra note 31; Sheleg, Yair (2000) The New Religious People: An Update Look on Religious Society
in Israel (Jerusalem: Keter)(Hebrew).

4 Just a few examples of subjects of disputes between communities: a dispute over driving cars
on Saturday through Orthodox neighbourhoods in Jerusalem, the trade in pork and ham by
Russian Jews in Beit Shemesh, and the building of a mosque near a church in Nazareth.

4 No-ar Kahalacha et al. v. The Ministry of Education and et al. 72 P.D. (2009) 939.

49 Anat Hoffman et al. v. The Head of the Prime Minister’s Office et al. 44 (ii) P.D. (1995) 345.
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power intersections such as who can define conversion to Judaism;® all these
issues are high on the legal and political agendas.

The great importance and power of religious beliefs are well acknowledged.
"Religious affiliation is the most important, and at the same time, the most
characteristic example of individualization," states Simmel.! Durkheim proposed
the idea that religious interests are the symbolic structures of social and moral
interests, the object of which is to explain the world.®> There is a claim that
religious communities in general, and monotheists in particular, need social
conflicts because they gain their identity through tension with other groups.®
The Jewish tradition also supports the ethos of 'us versus others', and
emphasises the idea that the Jews are the chosen people. A well-known prayer
from the book every Jew reads on Passover night, the Haggadah, quoting
Psalms proves that point:>*

"Pour out Your wrath upon the nations that do not know You, upon the
kingdoms which have not called upon Your name. For they have devoured Jacob
and desolated his home."

This plea to demolish other nations is transmitted across the generations. One
of the most well-known Jewish jokes concludes this anthropological
description: What kind of synagogue will a Jew build if he is left alone on a

desert island? He will build three synagogues — one according to the

50 Tebka — Advocacy for Equality and Justice for Ethiopian Israelis v. The Attorney General et al. 50 D.E.
(2006) 1292.

51 Simmel, Georg (1922) Conflict and the Web of Group-Affiliations (New York: The Free Press of
Glencoe) (Wolff, Kurt and Rendix, Reinhard trans.)(1964 edition), p. 157.

52 Durkheim, Emile (1915) The Elementary Forms of Religious Life: A Study in Religious Sociology
(New York: Free Press)(Swain, Joseph trans.)(1965 edition); Roberts, Simon (2005) 'After
Governments? On Representing Law Without the State', The Modern Law Review, vol. 68, is: 1,
pp- 1-24.

5 Wellman, James and Tokuno, Kyoko (2004) 'Is Religious Violence Inevitable', Journal for the
Scientific Study of Religion, vol. 43 is: 3, pp. 291-296.

5 The Schechter Haggadah (2009) (Jerusalem: The Schechter Institute of Jewish Studies)(Kulp,
Joshua, trans.), p. 77; Psalms, 79: 6-7.
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Ashkenazi® tradition, one to suit the Sephardic-Mizrachi® tradition, and a third

in which he will never set foot!

Economics

The growing gap in Israel between the rich and the poor is a source of potential
conflicts and threatens the stability of society. The risks for such conflicts are
exacerbated by the stratification into ethnic groups, some of which are
chronically disadvantaged.

GDP¥ per capita in Israel is currently around $ 28,000. This is similar to
Southern European economies such as Greece, Spain and Portugal. It places
Israel at the bottom of the top 20 economies in the OECD, to which it was
admitted in May 2010. Israel is thus no longer the developing economy it was
at its inception in 1948. Rather, it is a modern economy that has a well-
developed hi-tech sector and a high proportion of skilled, well-educated
workers (29% of Israelis aged 25-64 have an academic education relative to the
OECD average of 21%).5

However, in the context of the issue of a society in conflict, a key emerging
problem is high and rising economic inequality.”” Currently, over 20% of

families are below the poverty line; by comparison, this share was closer to

5 Ashkenazim are Jews born in Europe or in North-America and their children. Ashkenaz is an
ancient Jewish word for Germany and the surrounding countries.

*® Sephardim are Jews who came from North Africa (mostly from Morocco), and from Asia
(mostly from Iraq) and their children: Kimmerling, Baruch (2004) Immigrants, Settlers, Natives,
the Israeli State and Society between Cultural Pluralism and Cultural Wars (Tel-Aviv: Am-Oved)
(Hebrew); As a whole, it is a stigmatic name for all non-Ashkenazim, associated with the
prejudice that these are less cultured people with poor human capital. It is a dangerous
generalization to name a group of people like that, but these are the definitions known and
widely used in the observed society.

5 GDP, Gross Domestic Product per capita, is a standard measure of economic development.

5 Data refer to 2008. The source is OECD: Education at a Glance, 2010, (9.3.2011)
http://www.oecd.org/document/52/0,3746,en_2649_39263238_45897844_1_1_1_1,00.html.

% The following data are taken from the Bank of Israel Annual Report for 2009, published in
April 2010.
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11%-12% in the early 1980s, and is around 10% for Western European countries
(and for some countries is much lower).®° The Gini® coefficient for inequality is
0.389, up from around 0.30 in the early 1980s; for comparison, the last

computed average Gini coefficient for OECD economies was 0.31 in 2005.

The socio-economic hierarchy is clear and has been quite consistent over the
past fifty years: Ashkenazim are at the top of the socio-economic ladder, the
Sephardim are in the middle, and the Arabs at the bottom. Within each group,
men are above women in economic terms.”? Thus, for example, average
monthly income for workers aged 25-54 was in 2002 as follows: NIS 13,000 (£
1,800) for Ashkenazi men, NIS 9,000 for Sephardic men, and NIS 6,000 for Arab
men; Ashkenazi women were at NIS 7,000 and Sephardic women slightly below
at NIS 6,000. More recent data (the CBS Income Survey of 2008) indicate the
same differences. Similar gaps exist in education; to give one extreme example,
when looking at the number of university graduates in the Natural Sciences,
1,022 graduates in 2007 were Ashkenazim, and only 396 Sephardim, i.e. 2.6
times more Ashkenazim than Sephardim.®® Economic inequality clearly reflects
the discrimination between the groups identified above, and is a source to

many personal and political conflicts.

The Arab minority suffers from ongoing discrimination which puts them at the
bottom of the ladder in terms of government budget priorities. The Arabs are

the only group that suffers from such discrimination, which accounts for their

% See the Bank of Israel Annual Report, various years and in particular 2009, Chapter 8.

¢1 The Gini Index measures inequality in income distribution. The values range from 0,

indicating absolute equality, to 1, indicating absolute inequality. Data for Israel are available

from the 2009 Income Survey of the CBS; for the OECD, from the OECD Factbook 2010.

6 Haberfeld, Yitchak and Cohen, Yinon (2007) 'Gender, Ethnic, and National Earnings Gaps in
Israel: The Role of Rising Inequality', Social Science Research, vol. 36, is: 2, pp. 654-672.

63 CBS data on higher education; numbers refer to graduates whose fathers were not born in Israel.
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low economic status.* To list just some of the features of their predicament:
Arabs are employed less than Jews and earn lower wages; for example, Arab
men earned 58% of Jewish men's salaries in terms of wages per hour in 2008.
Arab men have high concentrations in low skill occupations and retire
relatively early from the labour market, while Arab women have low
participation rates (around 20%). Arabs constitute a substantial proportion of
Israel's poor, including the working poor. They are less likely to graduate from
high school or to study at university. Their schooling system is under-funded
and has low quality physical and human infrastructure; drop-out rates are
relatively high. The physical infrastructure (roads, water and electricity
systems, sewage facilities, etc.) in Arab towns and villages is poor. Public
transportation is lacking and sometimes non-existent, and the list goes on in the

same vein in other domains.®

The Law

This section provides a glimpse into the uniqueness of Israeli law, a law that
forbids discrimination and at the same time allows it in much exclusion.

At first, Israeli legislation was based on Ottoman and British Mandate laws.
These were rapidly replaced by laws of the newly independent state. There is
no constitution in Israel, but a series of 14 Basic Laws are considered to form the
foundations of the yet unwritten constitution.®® They define the two beacons

which guide the Israeli legal system: its being a Jewish and at the same time

64 Kretzmer, David (1990) The Legal Status of the Arabs in Israel (Boulder: Westview Press); Peled,
Yoav (1992) 'Democracy and the Legal Construction of Citizenship: Arab Citizens of the Jewish
State', The American Political Science Review, vol. 86 (2), pp. 432-443; Lewin-Epstein, Noach and
Semyonov, Moshe (1993) Arabs in Israel’s Economy: Patterns of Ethnic Inequality (Colorado:
Westiview Press); Lewin-Epstein, Noach et al. (1997) 'Ethnic Inequality in Home-Ownership and
the Value of Housing: The Case of Immigrants to Israel', Social Forces, vol. 75 (4), pp. 1439-1462.
65 Yashiv, Eran and Kasir, Nitsa (2010) 'Labour Market Participation Patterns of Arab Israelis,’
The Bank of Israel Review, vol. 84, pp. 39-86.

6 knesset.gov.il/description/eng/eng_mimshal_yesod1.htm(12.12.2010).
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democratic state. These principles are framed in Article 1 of Basic Law: Human
Dignity and Liberty, which inspired other laws, many judgements and
numerous articles:*”

"The purpose of this Basic Law is to protect human dignity and liberty, in order to
establish in a Basic Law the values of the State of Israel as a Jewish and
democratic state.”

As have been said, this combination, in the above order of words, signifies the
two poles that shape Israeli Law.®® These two demands, which often contradict
each other, force the authorities and the courts to look for a way to relate to
both. It is not always possible to implement these two and a gap between the

written law and reality is created.

Jewish Law

The two main pieces of legislation described in this section are The Law of
Return from 1950 and The Law of Jewish Courts (Marriage and Divorce) of
1953. The first article of The Law of Return says:® "Every Jew has the right to
immigrate to the country." The result is that a Jew can become an Israeli citizen on
the day he enters the country. Besides the obvious discrimination regarding
non-Jews (towards which Israel does not have a proper, official immigration
policy), other collective identities, Arabs, for example, are not recognised in
such terms.”” The unclear wording also raises difficult questions of status,
because the definition of who is Jewish and entitled to rights under that law is

not explicitly stated. As discussed in a previous section, there are many

¢ Basic Law: Human Dignity and Liberty 5752-1992, Sefer Ha-chukkim 1391, p. 150.

6 Agassi, Yossef (1984) Between Religion and Nation: Israeli Identity (Tel-Aviv: Papyrus)(Hebrew);
Gavison, Ruth (1999) A Jewish and Democratic State (Jerusalem: Van-Leer and Hakibbutz Hameuchad)
(Hebrew). It also means that Israel feels responsible for Jews around the world and values their
opinions and contributions to the state.

 The Law of Return 5710-1950, Sefer Ha-chukkim 51, p. 159.

70 Shamir, Ronen (2001) Power and Identity in the Legal Field: Palestinian-Arabs Citizens in Israel
and Identity in the Legal Field', Geneses, vol. 45, pp. 27-43 (French).
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currents within Judaism which define Jewish status differently; this means that
being a Jew, a religious matter, affects one's rights in broad civil legal issues.
The second important set of legislation determines that, in personal matters
such as marriage and divorce, religious rules will apply. Thus changing
personal status is subordinated to old, inadequate and discriminating
principles, which are administered and decided upon by the various religious
court systems. The latter are loosely connected to the civil legislation system.”
The inevitable consequence is tremendous obstacles for non-religious or mixed
marriages and for women. In 1995, when family courts were established with
the authority to deal with property matters within families and with the
custody of children, the power of the religious courts was reduced, causing
tension between the two legal systems.

The mixture of liberal, modern, advanced laws and religious ones’ has given
rise to many legal petitions” which have enriched Israeli adjudication.” The
same problems also apply to other religions, since all marital, divorce and
burial matters are dealt with according to religious rules and are subject to

religious courts.

Law of War

The situation of Israel as a country in a permanent state of war has affected the

law in two major ways:

71 The hierarchy of civil courts and religious courts is too complicated to be explained here. The
High Court of Justice is authorised to overrule judgments of the religious courts, but in practice it is
not at all simple.

72 There are more laws that import Jewish norms into the civil system, like rest-days, food
regulations, burial procedures, exemption from military service for orthodox scholars etc.

73 Barak-Erez, Daphne (2003a) 'The Transformation of the Pig Laws: From a National Symbol to

a Religious Interest?', Mishpatim, vol. 33, is: 2, pp. 403-475.

7 The League Against Religious Coercion v. The Jerusalem Municipality 16 P. D. (1962) 2665; Chorev v. The
Ministry of Transport 41 (4) P.D. (1996) 1; Resler v. The Minister of Defense 42 (2) P.D. (1986) 441.
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e Inside Israel, legislation dating back to the British Mandate relating to
defence against terrorism is still in effect; for example, this allows the state to
arrest suspects and keep them in custody without trial. The ongoing need to

fight terrorism also influences the balance of legal powers and court decisions.”

e  Many Israeli laws are in effect only with respect to Israeli citizens, and do
not apply in the Occupied Territories. The Supreme Court's doors are open to
Palestinians when they claim breaches of human rights; however, in reality they
lose the majority of their cases, because the court usually does not interfere
when security arguments are involved. Nevertheless, some think that the
existence of this legal option does affect the army's decisions and actions.”

This complicated ongoing situation gives rise to many difficulties, including
painful questions of moral and human rights issues,”” which are beyond the
scope of this thesis. It affects the way that Israelis look at their own rights and

those of others, at racism, and at discrimination in everyday life.
The High Court of Justice
In the absence of a constitution, the acting space of the courts is not well-

defined. The courts took advantage of two important laws in 1992 to expand

their influence: Basic Law: Human Dignity and Liberty,” and Basic Law:

75 Lahav, Pnina (1988) 'A Barrel without Hoops: The Impact of Counterterrorism on Israel Legal
Culture', Cardozo Law Review, vol. 10 (3), pp. 529-560.
76 Kretzmer, David (2002) The Occupation of Justice: The Supreme Court of Israel and the Occupied
Territories (Albany: State University of New York Press).
77 Grossman, Supra note 30; Oz, Amos (2002) But These Are Two Different Wars (Tel-Aviv: Keter)
(Hebrew); Swirsky, Shlomo (2005) The Price of Pride: Occupation - The Price That Israel Pays (Tel-
Aviv: Mapa)(Hebrew).
78 Supra note 67:

"3. There shall be no violation of the property of a person.

4. All persons are entitled to protection of their life, body and dignity.”
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Freedom of Occupation.” This started what is now called 'the constitutional
revolution," which changed the relationship between the courts and the other
authorities, and the status of court petitioners.®® The courts have used these
laws to enlarge their territory from strict decision-making in cases brought
before them to moral leadership.®? The powerful head of this revolution was
Justice Aharon Barak,® the former President of the Supreme Court.® President
Barak coined the essence of that revolution in a famous phrase: “"Hakol shafit”

roughly translated as: “everything is justiciable.”%

7 The following relevant Articles from Basic Law: Freedom of Occupation 5754-1994, Sefer Ha-
chukkim 1454, p. 90.
"3. Every Israeli national or resident has the right to engage in any occupation, profession or
trade.
4. There shall be no violation of freedom of occupation except by a law befitting the values of the
State of Israel, enacted for a proper purpose, and to an extent no greater than is required...”
See also: Barak, Aharon (1994) 'Basic Law: Freedom of Occupation', Mishpat U-mimshal, vol. 2 (1),
pp. 195-217.
80 Kretzmer, David (1992) 'The New Basic Laws on Human Rights: A Mini Revolution in
Israeli Constitutional Law?', Israel Law Review 26( 2), pp. 238-249; Gotel, Ehud and Avni,
Doron (eds.) (1997) 'The Constitutional Revolution', A special volume of Mishpatim, vol. 28,
is: 1-2; Gavison, Ruth (1998) The Constitutional Revolution: A Reality or a Self Fulfilling
Prophecy? (Jerusalem: The Israel Democracy Institute) (Hebrew); Gross, Aeyal (1988)
‘Property as a Constitutional Right and Basic Law: Human Dignity and Liberty', TAU Law
Review, vol. 21, pp. 405-447; Almog, Oz (1999) 'The Legal Revolution and its Cultural
Meaning', Alpayim, vol. 18, pp. 77-132; Shatfir, Gershon, and Peled, Yoav (2002), supra note
31; and note, that all court instances are authorise to rule out a law that contradicts a basic
law, for example voiding article 236B1 of Income Tax Law, The State of Israel v. Handlman, 17
D. S. (2003) 1037.
81 Gavison, Ruth et al. (2000) Judicial Activism: For and Against: The Role of the High Court of Justice
in Israeli Society (Jerusalem: Magnes)(Hebrew); Hirchl, Ran (2000) 'The Political Origins of
Judicial Empowerment through Constitutional Revolution: Lessons from Four Constitutional
Revolutions', Law and Social Enquiry, vol. 25, pp. 91-149.
82 President Barak is also a strong believer in mediation; see Chapter 4.
8 Barak, Aharon (1992) 'The Constitutional Revolution: Protected Fundamental Rights', Mishpat
U-mimshal, vol. 1 (1), pp. 9-35; Barak, Aharon (1993a) 'Judicial Philosophy and Judicial
Activism', TAU Law Review, vol. 17, pp. 475-501; Barak, Aharon (1993b) 'Balancing Rights:
Principles and Perspectives', Mishpat U-mimshal, vol. 1 (2), pp. 253-273.
8 Later President Barak voiced reservations about this statement and agreed that not everything
can be subject to a judicial process. The question of the borders of the judiciary is left open to
debate between the Supreme Court judges.
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The High Court has used the Basic Laws boldly to make far-reaching decisions.
It has expanded the implementation of civil and human rights by applying the
Basic Laws to many different issues. One famous example of a leading decision
concerned the right of an Arab family to buy a house in a Jewish village where
the court ruled in favour of the Arab petitioner, on the grounds of equality and
non-discrimination.®® So far, the High Court has used the Basic Laws to overrule

less than 10 articles of legislation.®

The court's liberal activism has its costs in terms of public legitimacy, especially
among Orthodox Jews¥ and among legal scholars, who think that it has
exceeded its democratic boundary in relation to other authorities.®® That
attitude, which irritated many, caused mass demonstrations of Jewish orthodox

against the high court, forcing its president to use a body guard.
Lawyers and Litigation
In 2008, there were around 41,000 lawyers in Israel (more than 3,100 joined the

Bar that year); 38% were women. This is the highest proportion of lawyers per

capita in the world. Out of every 100,000 adults in Israel, 763 are lawyers;

8 Kadan v. Minhal Mekarkeey Israel [Israel Land Administration] 54 (1) P.D. (1995) 258; discussion
in: Ziv, Neta, and Shamir, Ronen (2001) 'Built Your Own Home: Macro Politics and Micro
Politics in the Struggle Against Land Discrimination', Teoria U-bikoret, vol. 16, pp. 45-66.

8 Jsraeli Bureau of Investment Managers v. Minister of Finance 51 (4) P.D. (1997) 367; Tzemach v.
Minister of Defence 53 (5) P.D. (1995) 241; Oron v. The Speaker of the Knesset Supra note 7; See also
the very important case: The United Mizrahi Bank Ltd. v. Kefar Shitufi Migdal 49 (4) P.D. (1993) 221.
8 Shafir (2002), Supra note 31, p. 277; Barak-Erez, Daphne (2003b) Milestone Judgments of the
Israeli Supreme Court (Tel-Aviv: Ministry of Defence)(Hebrew), p. 37; also: Gamzo v. Yeshaayahu
55 (3) P.D. (1998) 360; Si-ach Cha-dash for Democratic Discourse v. Ministry of National
Infrastructures 56 (vi) P.D. (2000) 25.

8 Landau, Moshe (1996) 'Thoughts on the Constitutional Revolution', Mishpatim, vol. 26 (3),

p- 419-423; Gavison, supra note 81.
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that means an average of one lawyer to 130 people, with a ratio of 1 to 35 in Tel-
Aviv.® For comparison, in 1980, 349 new lawyers joined the existing roll of
7,254. The main reasons for the growth in the number of lawyers are the high
social status of this occupation, and the opening of many new colleges of law
(responsible for the education of 55% of the new lawyers), where the academic
requirements are usually much less stringent than those of the universities.

The graph below implies that the population of lawyers grew faster than the
adult population, and thus increased disproportionately.”® The bottom line in
the figure indicates a particularly fast increase in this share during the 1990s, as
the new lawyers group was growing larger. These trends have intensified
recently; by the end of the last decade the percentage of lawyers was over 1% of
the adult population, as compared with 0.2% in 1960. These huge numbers have
engendered a decline in the status of the profession and its quality, and have
increased conflicts between the lawyers themselves, and between lawyers and
judges.”* The same phenomenon of excess supply is true also for mediators, as
demonstrated in chapter 4 below. Many lawyers, the estimate is around 8,000,

cannot find work, or work for very low fees.”

8 To compare the numbers of lawyers per 100,000 adults, there are 343 in the US, 337 in Spain,
240 in Italy, 140 in Germany, 63 in Turkey, and 50 in Austria, see:
http://www.calcalist.co.il/Ext/Comp/ArticleLayout/CdaArticlePrintPreview/1,2506,L-
3288122,00.html# (12.12.2010).

% In Israel there are 4,227,000 adults over the age of 25, data from CBS.

91 Zalsberger, Ali (2002) 'The Israeli Lawyers Connections: On the Israeli Bar and its Aliens',
Mishpatim, vol. 32, pp.43-93.

92 Data from D&B, http://www.ynet.co.il(7.2.2005).
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Lawyers in Israel as Percentage of the Adult Population
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The gross flow of claims opened has been approximately 1.2 million in each of
the past four years. This represents one case for every three adults. Evidently, a
case may involve a number of people, or one person may be involved in a
number of cases. While this is a rough measure, it gives a sense of the
tremendous quantity of litigation taking place in Israel. A judge in a District
Court in Tel-Aviv deals with 700 civil cases a year. In Magistrate's Courts, there
are around 1,500 civil cases per judge per year. 50% of the claims are settled
between the parties before the first hearing; another 40% are settled after the
first hearing and before the trial starts, and 7% will get a ruling, compared with

around 2% in the US® and 1.5% in the UK.** An average case takes between

% In the US The portion of federal civil cases resolved by trial fell from 11.5%in 1962 to 1.8% in
2002, Galanter, Marc (2004) 'The Vanishing Trial: An Examination of Trials and Related Matters
in Federal and State Courts', Journal of Empirical Legal Studies, vol. 1, is: 3, pp. 459-570.
% Civil cases resolved by trial in the UK is also minimal, around 1.5%, see: Roberts, Simon
(2002) 'Institutionalised Settlement in England: A Contemporary Panorama', Willamette Journal
of International Law and Dispute Resolution, vol. 10, pp.17-35.
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two to four years to reach a judgement, and appeals are rare, since they take a
similar amount of time.*

These data draw a clear picture of culture of litigation, pointing on the strong
connection between too many lawyers that create too much litigation and in a
way initiate new disputes. Translating conflicts into law-suits is one way of
dealing with them, an option that Israelis are used to choosing. As the next
chapters show, it is one of the reasons for the development of the Practicum, the

particular arena of this research.

Political Issues

Israel has a very unstable political system. It has had 18 parliamentary elections
in 62 years. The electoral system for the 120 members of the Knesset
(parliament) is a proportional representation system. The head of the biggest
party is usually nominated Prime Minister by the President, which gives him a
mandate to form a government via a coalition of parties. However, this did not
happen in the last elections, held on February 2009, when the head of the
biggest party, Kadima, with 28 (23.3%) seats in the Knesset did not succeed in
forming a coalition. The second biggest party, Likud, with 27 seats succeeded in
getting the support of 74 members of the Knesset (62%) which enabled it to
create Israel's 32nd government. This current government, which is the biggest
ever, consists of 30 ministers, 7 of whom are deputies to the Prime Minister, and
9 more are deputy ministers. Out of the 30 ministers, only two are women

(6.6%).56

% Data from a telephone conversation with Arik Sion, head of Information in the Management
of the Courts, on 23 May 2005 (ariks@court.gov.il). Note that judges in Israeli courts deal with
civil and criminal cases alike. Only data about civil cases were presented here, but the numbers
would double if criminal cases were included.

% http://www .knesset.gov.il(12.12.2010).
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Over the past two decades, there have been many unstable governments
relying on small majorities with complex coalitions. This is partly because the
political system is very fragmented: in the current Knesset there are no less than
12 parties, with further splits having taken place since the election. There has
also been a drop in voter participation rates (from 86% who participated in the
first elections to 65% in the last). There is a repeated phenomenon of parties
being created, attracting voters with promises of major changes on the issues at
stake and proposing impressive targets, and then fading away without any real
achievements. For example: Dash, which stood only once for election, received
12% of the vote in May 1977, changed the political scene totally at that time, but
did not exist by the next election; Tzomet which had over 6% of the votes in the
June 1992 election, dissolved into another party by the following election;
Shinui got over 12% of the votes in the election before last, but did not survive
as a separate party.

In recent years there have been indications of increases in the number of
corruption cases among politicians in Israel. Thus, Transparency International
reports a decline in the relative global standing of Israel in terms of
corruption.”” The disillusionment with existing politicians, their lack of integrity
and corruption, has discouraged young, capable people from entering the field.
The following figures illustrate this political fragmentation by comparing the
2009 elections results to the 2010 UK elections results in terms of voter share. It

relates to parties that actually got parliamentary representation.”

7 Navot, Doron (2008) Political Corruption (Jerusalem: The Democratic Library)(Hebrew).
9% UK data from: http://www.knesset.gov.il/description/heb/heb_mimshal res18.htm; Israel
data from: http://news.bbc.co.uk/2/shared/election2010/results/(Both on 28.3.2011).
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Ethnic Heterogeneity

The Israeli population is made up of 70% immigrants or second-generation
immigrants.” This is both a source of strength (being composed of different
sources of talent) and problems.

Only 650,000 Jews, most of them Ashkenazim, lived in Israel in May 1948 when
the state was established. Ashkenazim, as defined by the Israeli sociologist
Kimmerling, are secular, socialist Zionists who tried to build up an Israeli
identity in line with their ideology.!® For almost 30 years they won election
after election, occupied key government positions, and amassed wealth. They
got the best education for their children, who therefore had access to better jobs.
They created the modern Israeli culture, with its music, literature, and
science.!’! In recent years, with the Israeli-born second generation of immigrants
voicing demands for acknowledgement of their original cultures, the Ashkenazi
hegemony had slowly started to fade. Kimmerling suggests that this hegemony
is now completely eliminated and will not return to rule.1?

Most of the Sephardim (around 742,500 people) came from Arab states between

1948 and 1955, constituting 82.3% of all immigrants in that period.!® In later

9 Cohen, Yinon (2002) From Haven to Heaven; Changing Patterns of Immigration to Israel’, in:
Levi, Daniel and Weiss, Yfaat (eds.) Challenging Ethnic Citizenship: Germany and Israel in
Comparative Perspectives on Immigration, (New York: Berghahn Books), pp. 36-58.

100 Kimmerling, Baruch (1998) 'The New Israelis: Many Cultures without Pluralism', Alpayim
vol. 16, pp. 264-308; Kimmerling, Baruch (2001a) The End of Ashkenazic Hegemony (Jerusalem:
Keter)(Hebrew).

101 Oz, Amos (1998) All Our Hopes (Jerusalem: Keter)(Hebrew). A few examples are Daniel
Barenboim, Isaac Perlman and Daniel Oren in music, S.Y. Agnon (the 1966 Nobel Literature
Prize laureate), David Shachar, Amos Oz, and David Grossman in literature, Daniel Kahneman
(2002 Nobel Economics Prize laureate), Aharon Herschko and Aharon Chechanover (2004
Nobel Chemistry Prize laureates), and Ada Yonat (2009 Nobel Chemistry Prize laureate).

102 Kimmerling (2001), supra note 100.

103 Sikron, Moshe (1957) Immigration to Israel 1948-1953 (Jerusalem: Falk Institute and CSI)
(Hebrew); Smooha, Sammy and Peres, Yochanan (1975) 'The Dynamics of Ethnic Inequalities:
The Case of Israel', Social Dynamics, vol. 1 (1), pp. 63-79; Tzur, Yaron (1997) 'The First Decade
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years, they formed their own support groups, political parties and cultural
organisations. The most prominent formation is the religious party, Shas, which
grew from 4 Knesset seats (out of 120) in the 1984 election (3% of the vote) to
reach a high of 17 seats in the 1999 election (13%) declining somewhat to 11
seats (8.5%) in the 2009 election, making it an important political partner on all
issues.!™ Ethnic organisations like Hakeshet Hademocratit Hamizrachit (The
Mizrahi Democratic Rainbow - New Discourse) assembled intellectuals to
promote their community-related agenda,'® with the intention of giving value
to their origins and empowering their group members. Ethnic music has
become popular and Mizrachi singers have now moved to centre stage and are

heard all over the country by many communities.

In some areas of life, the differences between the groups are quietly
diminishing over the years, especially with the help of inter-group marriages.'%
In other areas, the gaps between the groups have never closed. For example, in
1975, 34% of Ashkenazi males had high levels of education, compared to only
8% of Sephardic men; by 2001 the numbers were 42% and 19% respectively. The
gap in education, though still in existence, has narrowed, while the gap in
income between these two groups has widened. In 1975 the average income of

Sephardic men was 78% of the average of the Ashkenazi men, and in 2001 it

of Immigration from Muslim Countries', in: Tzameret, Tzvi (ed.) Idan 20 (Jerusalem: Yad Ben-
Tzvi)(Hebrew), pp. 57-82.

104 Peled, Yoav (ed.) (2001) Shas: The Challenge of Israeliness (Tel-Aviv: Yediot Achronot)(Hebrew).
105 This social organisation was established in 1996 to promote a pluralistic multicultural society
based on democracy, human rights, justice, solidarity and peace. See: http://www.ha-
keshet.org.il (28.3.2011). The organisation became famous when it won a very important case in
the High Court concerning the allocation of land by the state's authorities, and challenging the
Ashkenazi hegemony: Si-ach Cha-dash case, Supra note 87.

106 In the 1990s, the population comprised around 30% Ashkenazim, 50% Mizrachim and 20%
mixed, see: Okun, Barbara (2001) The Effects of Ethnicity and Educational Attainment on
Jewish Marriage Patterns: Changes in Israel, 1957-1995' Population Studies, vol. 55, pp. 49-64.

46



went down to 69%.1” It is not clear whether the gap between the groups will
decrease, but research shows that it constantly does for children from inter-
group marriages.'%

Two big waves of immigrants from the former Soviet Union brought visible
cultural change to Israel. The first wave flooded the country in the 1970s, the
second in the 1990s (continuing into the first decade of this century). The latter
changed the social landscape due its massive size: almost one million people,
16% of the baseline native population.!” Many of the immigrants have a
‘Russian look' and still retain their original language, food, literature, songs etc.,
sometimes seeing themselves as an elite, having moved from a richer culture to

a young, immature one.?

Jewish immigrants from Ethiopia, the Falash Mura (around 84,000 people) are a
unique group. They are dark-skinned, a stigmatised colour in Israel, have their
own language, customs, clothes, religious ceremonies and authorities.!!!
Coming from rural sites in Africa, often after spending years in transit camps,
they needed special help to adjust to modern Israeli life. Upon entering Israel

they were taken to absorption centres where they stayed together under

107 Cohen, Yinon (2005) 'Earnings and Educational Gaps between Groups in Israel’, in: Ram, Uri and
Berkovitz, Nitza (eds.) Inequality in Israel (Beer-Sheva: Ben-Gurion University Press)(Hebrew).

108 Friedlander, Dov et al. (2002) 'Immigration, Social Change, and Assimilation: Education
Attainment among Birth Cohorts of Jewish Ethnic Groups in Israel', Population Studies, vol. 56,
pp-135-150; Dahan, Momi, et al. (2003) 'Have the Gaps in Education Narrowed?', Israel Economic
Review, vol. 1(2), pp. 37-69; Cohen, Yinon, et al. (2007) 'Ethnicity and Mixed Ethnicity: Educational
Gaps among Israeli-born Jews', Ethnic and Racial Studies, vol. 30, pp. 896-917.

109 Kimmerling, Baruch (2001b) The Invention and Decline of Israeliness: State, Culture and Military

in Israel (Los Angeles: University of California Press).

10 Lisak, Moshe (1995) Russian Immigrants: Between Separation and Integration (Jerusalem: The
Centre for Research of Social Policy in Israel)(Hebrew).

M Kaplan, Steven (1998) 'Ethiopian Immigrants in Israel :Between Preservation of Culture and
Invention of Tradition', in: Leshem, Elazar and Shuval, Judith (eds.) Studies of Israeli Society (New
Jersey: Transaction Publishers), vol. 8, pp. 357-370; Siegel, Dina (1998) The Great Immigration:
Russian Jews in Israel (New York: Berghahn Books); Hertzog, Esther (1999) Immigrants and
Bureaucrats: Ethiopians In An Israeli Absorption Center (Oxford: Berghahn Books).
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guidance. In fact, the outcome of this controversial procedure was not a healthy
assimilation process, and some argue that it contributed to the isolation of this
group.!? Actually, many Israelis do not regard the Falashas as "proper Jews';
their poor education and limited knowledge of the Western world place the
Falashas on a low socio-economic level. Their integration is difficult; violence
and feelings of alienation among them are rising.!'> Out of 81 women who were
murdered by their partners in Israel during 2004-2010, 25 (30%) were new
immigrants, including 18 Falashas (20 times their proportion in society).!
Although the Falashas are a small group (1.4% of the population in 2009), they

are noticeable, a living evidence of racism, intolerance and discrimination.

Last, but not least, are the Israeli Arabs, who are the largest minority (20% of
the population). Most Arabs villages and towns are concentrated in two areas —
the triangle between Haifa and Tel-Aviv, and the Galilee region. No new Arab
town has been authorised since the establishment of the state in 1948. Most
Arabs are not obligated to serve in the army, making for a big difference with
respect to the other groups.

This minority has complicated relations with Jewish society. Israeli Jews usually
look down on Israeli Arabs, have negative feelings towards them, are
frightened by their presence, and have suspicions as to their possible conduct

and loyalty in the case of full-blown conflict.’> Some see Arabs as the

112 Hertzog, Ibid.

113 Kimmerling, supra note 56, p. 453.

114 New immigrants - people who came before 1990. Almagor-Lotan, Orly (2010) Violence against
Women in the Falasha Community, A Report to the Knesset Committee,

http://www .newsl.co.il/uploadFiles/460277736186982.doc(2.12.2010).

115 Smooha, Sammy (1987) 'Jewish and Arab Ethnocentrism in Israel', Ethnic and Racial Studies,
vol. 10 (1), pp. 1-26; Trope, Yaakov (1989) 'Stereotypes and Dispositional Judgment' in: Bar-Tal,
Daniel et al. (eds.) Stereotypes and Prejudice: Changing Conceptions (New York: Springer-Verlag).
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stereotype of people who are primitive, ignorant, unreliable, and lazy.!® From
their side, most Arabs see Israel as an inevitable evil.!’” Many identify with the
Palestinians (rousing anger from the Jews for encouraging the so-called 'enemy
within') but do not want to leave the country and move to the Palestinian
Authority, because the standard of living is much higher in Israel, where their
economic prospects are better despite the discrimination. On the other hand,
the stereotypical Israeli Jew, as some Arabs perceive it, is an arrogant,
exploiting, discriminating, aggressive and selfish person. The result is mutual
avoidance, reciprocal fear and lack of basic trust, with deteriorating connections

over the years.

In October 2000, violent clashes between Arab demonstrators and the police
resulted in the death of 13 Arabs and 1 Jew. An official committee named after
its chairman, the Judge Or Committee, appointed to investigate these events,
acknowledged the ongoing discrimination towards the Arabs, which exploded
in the riots. The committee stated that the authorities have to act to 'erase the
stain of Arab discrimination'.!® The issue of discrimination against this group is
at the heart of public policy discussions, which are trying to involve this sector

more in education, economics, culture etc.1?

116 These are long running stigmas. In 1980 a survey by Mina Zemach found that 32.5% of
young Jewish people feel fear, hate and suspicion towards Arabs. More than thinking that
Arabs have bad character, they think they have bad intentions towards them [cited in
Rabinowitz, Dan (1997) Overlooking Nazareth: The Ethnography of Exclusion in Galile (Cambridge:
Cambridge University Press); In September 2010, a survey of 500 youth aged 15 to 18.5
undertaken by Camil Fuchs from TAU found that 50% of respondents do not want to study
with Arabs and 59% of them think Arabs do not deserve equal rights in Israel

[http://www haaretz.co.il/hasite/spages/1188268.html(15.12.2010).

117 Rabinowitz, Ibid.

118 hitp://www.or.barak.net.il/inside_index.htm(2.9.2009).

119 See the Bank of Israel Annual Report 2010.
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A minority within this minority are the Druze, a group of non-Muslims of Arab
origin, who are Arabic speaking and similar looking. Most of the Druze people
live in Syria (around 865,000 out of a total population of about 1 million), while
some (around 125,000) live in Israel.’”® Although they serve in Israeli army
combat units and feel they contribute a lot to the country, they still suffer from

discrimination such as lack of resources for education and from low incomes.!?!

Other Issues of Discrimination

Israel is no different from other modern countries, in which groups which
declare themselves as defined communities try to get recognition from the law
and from government agencies and acquire special rights. Discrimination is

another source of hard feelings which lead to internal and external conflicts.

Women

Women are not really a minority, but as a group they do suffer from
discrimination with respect to income and jobs.!?? Israel has had to overcome
the built-in discrimination against women caused by religious tradition and
laws, prejudice and the difference in opportunities during military service and
its aftermath. It does so using legislation,'® adjudication'® and education.

Specific laws protect women against sexual harassment and discrimination on a

120 Population data taken from the CBS at http://www.cbs.gov.il(10.3.2011).

121 Kimmerling, supra note 56, p. 378; Firro, Kais (1999) The Druze in the Jewish State: A Brief History
(Leiden: Brill).

122 Semyonov, Moshe and Kraus, Vered (1983) 'Gender, Ethnicity and Income Inequality: The
Israeli Experience', International Journal of Comparative Sociology, vol. 24 (3-4), pp. 258-272.

123 The Law of Equal Opportunities at Work, 5748-1988, Sefer Ha-chukkim 1240, p, 38; The Law
Against Sexual Harassment, 5758-1998, Sefer Ha-chukkim 1661, p. 166.

12¢ Some examples: A petition to let women become pilots in the IDF: Miller v. The Ministry of
Defense et al., 49 (4) P.D. 1995 94; a petition asking to compare the retirement age and conditions
of women and men: Niv v. The Ministry of Defense et al., 56 (6) P.D. 2002 663; more about women
in Israel see: Atzmon, Yael (ed.)(2001) Can you Hear My Voice? — Representation of Women in Israeli
Culture (Jerusalem: Van Leer Institute)(Hebrew).
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gender basis. The Law for Equality of Women Rights determines that there
should be proper representation of women in public bodies (government
ministries, municipal authorities, public sector companies, etc.) and on the
appointments committees of such bodies.”® Women have occupied high
positions such as Prime Minister, State Controller, President of the High Court,

and Speaker of the Knesset.!?

Although in many fields women in Israel do indeed enjoy freedom and
equality, in some communities they are still treated as inferior to men. Single
parent families, which constitute 12% of all families, are headed mostly by
women (93% in 2008), who try to get improved socio-economic rights.'?” The

state gives priority to these families, but not all relevant issues are addressed.'?

Homosexuals

Discrimination against the homosexual-lesbian-transgender community in
Israel has local aspects. While in the Tel-Aviv area they feel free to express their
sexual preferences, in the periphery they might be intimidated. Famous figures
still prefer to stay 'in the closet', afraid to lose the public's affection if they
declare openly that they are homosexuals. In the Jewish religion homosexuality
is a sin, but the state law is heading towards equality and recognition of those

individuals and families. The homo-lesbian community has a loud voice, using

125 Women's Equal Rights Law 5711- 1951, Sefer Ha-chukkim 82, p. 248, Article 6C.

126 On the representation of woman in different sectors see:

http://www lib.cet.ac.il/pages/item.asp?item=18860 (15.12.2010).

127 Swirski, Shlomo and Konor-Atias, Etti (2006) A Picture of Cultural Situation (Tel-Aviv: Adva
Centre)(Hebrew).

128 Single-Parent-Family Law 5752-1992, Sefer Ha-chukkim 1390, p, 147, gave single parents the
rights for government housing, employment and income support. While there are credits for
them in the Income Tax Law, expenses for childcare are not recognised as deductable, so many
women find it hard to go out to work, see: Swirski, Shlomo et al. (2001) Women in the Labour
Force of the Israeli Welfare State (Tel-Aviv: Adva Centre).
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its representatives in the Knesset and in the media to try to increase its share of
social recognition.'” In this context, the murder by an unknown person of two
young people in a homo-lesbian bar in Tel-Aviv in August 2009 caused a
considerable stir. Although in secular communities being gay is not stigmatic,

among many other groups it is still frowned upon and remains hidden.

Migrant Workers and Asylum Seekers

The presence of migrant workers is an increasing problem in Israel. Since 1990,
their numbers have grown and the latest estimates indicate that there are
around 260,000 legal and illegal migrant workers (over 10% of private sector
employment).!® Recently, asylum seekers from Africa have joined their ranks,
with hundreds crossing the Egyptian border into Israel each month. This
situation brings with it a host of social problems, discrimination, working
issues, etc. Typically these foreigners (and their Israeli-born children) do not
have official social or citizen rights, but many make use of the welfare and
educational systems. The migrant workers and asylum seekers issue adds
another source of conflict to a society which already comprises many

disadvantaged groups. It may become the biggest problem of the future.

129 Some famous disputes that ended in court decisions: a homosexual trying to get rights for his
same sex partner: EI-Al Airlines Ltd. v. Danilowitz et al. 48 (5) P.D. (1994) 749; a lesbian couple
trying to adopt each other's children: Yaross-Hakak et al. v. The Attorney General 64 P. D. (2005)
59; a homosexual demanding inheritance rights as the deceased's partner: Steiner v. The Ministry
of Defense 2 D.E. (1997) 95; there is also much writing on the subject; see: Yonay, Yuval and
Spivak, Dori (1989) 'Between Silence and Condemnation: The Construction of Homosexual
Identity in the Israeli Legal Discourse — 1948-1988', Israeli Sociology, vol. 1 (2), pp. 257 —293;
Alon, Harel (1996) 'Gay Rights in Israel: A New Era?', International Journal of Discrimination and
the Law, vol. 1, pp. 261-278; Gross, Aeyal (2001) 'Danilowitz, Steiner and the Queer Theory',
Mishpat Nosaf, vol. 1, pp. 47-54.

130 According to the 2010 Bank of Israel Annual Report, at the end of 2009 there were about
209,000 migrant workers and 56,000 Palestinian workers. Out of the former number, 133,000
were illegal migrants.
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In Conclusion

This section aims to introduce the reader to the wide context in which the field
research took place. The pieces in the Israeli kaleidoscope move all the time,
turning in a small confined space. Any deflection or shock rapidly changes the
whole picture. All the above issues are interwoven: history and political
decisions about internal and external religious disputes, terrorist attacks, wars,
and economic crises.

In the years spent writing this thesis, the external and internal situations have
changed significantly, as have Israel's atmosphere and morale. During the
process of writing, Israeli society changed so quickly, that this research only
managed to ‘freeze' a small ‘slice of time', before it had melted away.
Recognizing the many groups that make up Israeli society does not mean that
there is no 'Israeliness'. Excepting a few extremists, Israelis identify themselves
as such and can see many commonalities that connect them together.!® Some

aspects of this concept, which are crucial for this work, are examined next.

Narratives of Living in a Conflict Environment

The many aspects of Israeli life explored in the preceding sections, which
include conflicts or the potential for conflicts, lead one to wonder about the
effects on individuals and on society of living in such circumstances. One such
effect is the creation of an ‘ethos of conflict’, which leads to the affirmation of

conflict situations and to people seeing conflict as positive or acceptable rather

131 Sela-Shefi, Rakefet (2004) 'What Makes One an Israeli? Negotiating Identities in Everyday
Representations of Israeliness', Nations and Nationalism, vol. 10 (4), pp. 479-497.
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than something to be avoided. Another effect is the creation of the cultural
phenomenon of ‘Israeli Militarism.’

As described in the previous sections, Israel's past and present feature many
conflicts. Sociologists claim that the long history of engagement in conflicts,
especially in the hostilities and violence related to outside enemies, have left
deposits of fear, hatred, and the brutalization of values. It also engendered a
dichotomous world view, a militant tribalism, psychological fixations and

irrational approaches.'*

People who are involved in intractable conflicts tend to adopt stiff views on
conflicts, which distract them from seeing options of concession and
conciliation. The message that conflicts are permanent is delivered by
politicians, artists, and education professionals alike. These agents preserve the
‘ethos of conflict” which is one product of a ‘conflict society’.!* Another product is
the creation of militarism, which in Israel has a special character, as will soon be
demonstrated.

Continuous contact with conflict, derived from living in ‘a conflict society’,
creates this militaristic attitude, in which the line between military and civilian
is relatively porous, with implications for all citizens.’* Classic militarism
means that the army and army values are appreciated and fostered, as a way to
solve political problems. When a big army is maintained, it is assumed that at
one time it should act. The next section discusses the different aspects of

militarism which have a close connection with situations of personal conflict.

132 Benvenisti, Meron (1992) The Dance of Fear (Jerusalem: Keter)(Hebrew), pp. 144-145.

133 Bar-Tal, Daniel (2007) Living with the Conflict: A Socio Psychology Analysis of the Jewish Society
in Israel, (Jerusalem: Carmel).

134 Sered, Susan (2000) What Makes Women Sick? Maternity, Modesty, and Militarism in
Israeli Society (Hanover: University Press).
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Israeli Militarism

Militarism in the Israeli context does not mean praetorianism, whereby the
army is in control of the state, but rather that society has a preference for violent
acts, threats and war rather than negotiations, concessions and placation. This
militarism can be found in all layers of Israeli society and it actually blurs the
borders between civilian and army rules, since it is a combination of both.!®
Ben-Eliezer suggests that militarism could be a: 1%

"Cultural phenomenon that indicates the existence and sometimes also the
imposition of a perception of reality whereby war or organised violence is a suitable
solution to political problems.”

Ben-Eliezer also finds that militarism exists in Israel in both political and
personal spheres, and that Israel may therefore be defined as ‘a nation in
arms’ %7

Israeli militarism as a cultural phenomenon is related to its people's reality of
living a life unlike a normal western country, with a mixture of soldiers and
civilians, of war and economic prosperity. 'Cultural militarism’ identified by
Kimmerling, can be found in states that see internal and external battles as
necessary and dominant processes and an essential element in cultural norms.

It becomes a cardinal part of the collective identity.!s

All Jewish Israeli men and women are obliged to do military service at the age

of eighteen for a minimum of three years and two years respectively (there are

135 Ben-Eliezer, Uri (1995) The Emergence of Israeli Militarism 1936-1956 (Tel-Aviv: Dvir)(Hebrew),
pp. 313-314.

136 [bid, p. 20.

137 Ibid, p. 283, 312. The term was introduced by Van Der Goltz, Colmar (1913) The Nation in
Arms (London: Hugh Rees).

138 Kimmerling, Baruch (2008) Clash of Identities: Explorations in Israeli and Palestinian Societies
(New York: Columbia University Press), p. 127.
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some exceptions, but the majority do serve). The obligation to do reserve duty
is in force until the age of 40 or 50 for men (depending upon their role in
military service).!®

Every Israeli is exposed to the reality of war from a very early age. The 'Israeli
experience' includes war, or at least the expectation that war is about to take
place.** The result is that Israelis see war as a normal part of their lives, which
builds the 'ethos of conflict', a phenomenon of 'Israeli militarism' discussed later in
this chapter.

Wars in Israel do not discriminate between soldiers and civilians. The
Palestinian suicide bombers of recent years, or the missiles launched from Iraq
in 1991, and the Qassam rockets fired from Gaza during the eight years
preceding Operation Cast Lead, are examples of everyday threats,
demonstrating that civilians are always at risk, or have the feeling that they are
exposed to such possibilities. Israelis do not feel safe even outside their country.
Aside from anti-Semitic hostility, both physical and verbal, Israelis may be the
target of threats to their lives.

Besides, frequent attempts to boycott Israelis in certain countries in different
domains (academia, consumers, tourism, and so on) — are sufficient to support
the claim that Israelis live under permanent threats of various kinds. This
causes them to be always alert, aware of danger, trying to identify the enemy,

and, often, attempting to take pre-emptive measures.

139 Another important aspect of military service, besides the personal exposure to violent
situations, is that young Israelis experience massive gender inequality very early in their adult
life, as the army is a very male-dominated organisation. But this thesis does not deal with
gender issues.

140 Lomsky-Feder, Edna (1996) 'The Personal Meaning of War Experience', Megamot, vol. 38 (1),
pp. 48-73; about the impact of ‘a nation in arms’ on Israelis see also: Horowitz, Dan and
Kimmerling, Baruch (1974) 'Some Social Implications of Military Service and the Reserve
System in Israel', European Journal of Sociology, vol. 15, is: 2, pp. 262-276.
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Living in Israel means that everyone, or at least one member of one's family or a
friend, are a soldier, a soldier's parent or sibling, or have some close contact
with army life.’! The armed forces have become integral to the Israeli social
experience and to the collective identity.!*? All civilians, even when they do not
have someone close on duty, live on the boundaries of war. Since the country is
small and its towns and villages are close to its borders, soldiers mix with the
population. Experiencing being a civilian and a soldier at the same time has an
effect on the way people view the world and influences their political opinions.
The result is the phenomenon called ‘civil militarism’, a term expressing the
collective state of mind that sees war as the basic state of life.'® A ‘military
mindset” could be one result of constant exposure to such a turbulent
environment. Lomsky-Feder finds that even the prevalent experience of being
at war affects people differently; most Israeli soldiers see it in retrospect as part
of normal life.'#

The other side of this phenomenon is that the army sometimes deals with civil
issues, such as undertaking education projects, helping new immigrants, or
providing some aid in poor neighbourhoods and hospitals.> The army is also
involved in Israeli propaganda, activities of young Jewish people interested in
coming to Israel, etc.

Kimmerling identifies ‘cognitive militarism’ as happening when civilians' views
are based on military models.'*¢ For example, looking at war as a natural,

common situation, and believing that power is the only or the best answer to

141 Supra note 135, pp. 280-308.

1422 Supra note 135, p. 138.

143 Supra note 135, p. 184; Ben-Eliezer also mentioned the ethos like Masada as building the 'civil
militarism', supra note 137.

144 Lomsky-Feder, Edna (1998) As if there was no War: Life Stories of Israeli Men (Jerusalem:
Magnes) (Hebrew), p. 196.

145 Supra note 135, p. 286.

146 Kimmerling, Baruch (1993) 'Militarism in Israeli Society', Teoria U-bikoret, vol. 4, pp. 123-151,
pp- 129-130.
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conflicts. Ben-Eliezer adds that militarism is not only a case of political-military
control, when the army dominates political and cultural life in a country, but
has wider aspects, like the influence of military views on everyday civilian life.
He also suggests that Israeli society adopted militarism as a world view.¥
When someone has a ‘military mindset’ it means that they are used to solving
problems in a forcible way. ‘Civil militarism’ also means that defence
considerations will always come before political, economical or ideological
ones.' Militarism does not necessarily mean the joy of fighting, nor running
into battles; neither does it include imaginary fears and inventions of enemies.
It is a social process that leads to the legitimization of violent solutions to all
kind of problems. The option of a violent solution becomes:'* “evident,

necessary, desired and a reasonable reaction to a no-choice situation.”

The 'military mindset” also has an effect on business and on everyday life. Firms
and institutions are oriented to always be prepared for the next battle, as if this
is how nature works.'® Another aspect of the ‘military mindset’ is the status that
society gives to military service, rank and role in the army.!*! Following their
services, Chiefs of Staff and high-ranking commanders find their way into
prominent positions in companies and in political parties. There they continue
to apply the specific way they used to think and analyse situations during their
long army service.

One relevant example of the Israeli ‘military mindset” in action could be seen in
the attitude towards suing. As discussed above, Israel leads the world in the

number of lawsuits per capita and has more lawyers per (adult) population

147 Supra note 135.

148 Supra note 146, p. 129.
149 Supra note 135, p. 312.
150 Supra note 146, p. 129.
151 Supra note 146, p. 130.
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than any other country.’® The fact that law schools are flooded with new
students shows that the status of lawyers is not going to change in the near
future. This could be seen as transforming the need to fight from the real
battlefield to the rhetorical arena, which gives good opportunities for
confrontation, causing harm and even casualties (although mostly 'only’

financial and psychological casualties).

Living in a Conflict Environment and Mediation

This section demonstrates the concerns of the interviewees regarding the issues
in this chapter, and the way they relate to these issues. It concludes with a few
quotations from the observed mediation processes that demonstrate the clear
lines of ‘Israeli Militarism’ in peace-making situations, as a basis for revealing
these lines in a more sophisticated way in the last chapters.

Although it was clearly stated to the interviewees that the subject is mediation
in Israel, many of them chose to mention violence and other aspects of the
‘military mindset’ that they have encountered. It is interesting to see if the above
phenomenon affects the mediation process, and if it does, in what way. In the
interviews, the mediators were aware and really concerned about this issue.
Amira Dotan, who has held the highest rank a woman has at that time in the
IDF, and became a devoted mediator (after a short break as a MK) states:

"Look what is happening on the roads and see what is going on! There is a lot of
violence, lots of violence. Violence, because I am vulnerable. I am vulnerable so I will
first show you that I am strong so that you will not hurt me.”

Like Dotan, Naomi Dattner, a mediator and therapist, expresses a great deal of

anxiety by repeating her thoughts again and again throughout the interview:

152 Jsrael = 1:163; US - 1:272; GB — 1: 400; Franc - 1:1,200;
http://www.ynet.co.il/articles/0,7340,L-3893213,00.html(15.12.2010); see also supra note 94.
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"I think we live here in a state of great irritability. And I think there is a very big
feeling of chase-action'> here in Israeli society. You need to be a little of the 'chase-
action” type to enter conflict over any little thing. We live in a very chase-action
atmosphere. There is a feeling recently of chase-action from the authorities of
people.... people that do not trust the authorities...We live in one big chase in a
terrible existential state of war.”

Yona Shamir, a former head master of a most important mediation school, after
giving shocking examples of recent domestic violence cases from the
newspapers, says:

"We are an awfully violent society and one that very, very much does not resolve
conflicts. We are right! We know! We are strong! And we treat the Arabs amongst
us and the Palestinians this way. In the end there will be peace. A significant
question is how many will die until we get there?”

Zorik Rotlevi, a significant mediator, states sharply in the interview:

"Look at the big picture - this pattern really exists. I really think we are fed by
persecution, by force. Regrettably, we are fed by these things.”

And he concludes sardonically:

"But I really think that after the day the external wars end, we shall invent them
from within... if we are not threatened, if we are not fighting, we do not relax, we do
not even live. It is true at the political level and it is true at the social level.”

Observations in the mediation room show that the participants do not leave this
dual personality of soldiers-civilians outside the meeting room. It was
fascinating to see that ‘military mindset’ goes hand-in-hand with 'military
features'. In one mediation session, the mediator, who was in the middle of his
military reserve duty, conducted the process wearing his military uniforms. In

another case, one party entered the room with a revolver stuck in his back

153 She uses an original expression to convey the feeling of chasing and being chased at the same
time.
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pocket. An armed man is not a rare sight in Israel but the fact that this man
decided to show that he was armed so openly was somewhat blunt.>*

Another phenomenon that supports the claim that the Israeli 'military mindset' is
present in the mediation room is the constant use of military jargon, jokes, and
military references. A few citations will demonstrate the fact that, even when
they enter the mediation room, the parties bring with them their military
background.

Quotations from Mediation no. 11 demonstrate the use of military jargon as a
way of regular talking;:

Mediator: “"Do you want to advance?”
Claimant: “I am ready to close ranks [soldiers' slang].”

And later on:

Claimant: "I want to get what I want. The worst that can happen is that I will
not get it. I will not be court-martialled and shot in the head.”

And an example from mediation no. 6:

Mediator: "You said again and again that you will fight to the end.”

People from other societies may also use the term 'fight', but in Israel it has an
almost visual meaning, which is connected to real war.

The above serve to show how the military aspect is fundamental to and
inherent in the lives of Israelis. Spector-Mersel suggests that leaning on military
symbols strengthens the identity of the speaker as a native Israeli who belongs

to the mainstream, core, deep-rooted sector of society;!* in the current context it

154 Mediation no. 2. I would like to point out that maybe only I, the stranger in the mediation room,
was impressed by the uniforms and the revolver. In fact, no other participant commented on it.

155 Spector-Mersel finds that Israeli born men (Sabras) who served in the army enjoy high prosperity:
Spector-Mersel, Gabriela (2003) An Old Man in Uniform is Like a Torn Israeli Flag: The Narrative
Identities of Senior Sabra Officers, PhD Thesis in Social Work, (Jerusalem: Hebrew University in
Jerusalem)(Hebrew), pp. 236-237.
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might signal his status in the process. Sometimes the parties find that
mentioning their military past will support their claims or strengthen their
position. It may give them more confidence as they face the new process, or
they may want to impress others. Mentioning military connections is striking
because it had nothing to do with the actual problem at stake. For example, the
claimant in Mediation no. 11 decided to introduce himself in the first meeting
with two facts that reinforced his Israeli status:*
"I was born in Hadera and 1 am a military veteran!”
That led to the following response:

Respondent [a little later]: "I am a Lieutenant Colonel in the army and I do not
use this fact here. You use the fact that you are a person disabled through military
duty and it disturbs me that you use it.”

Ben-Ari, a mediator and a group leader, recounts one of her experiences:

"Once in a mediation there was a reserve general or something - I am not sure, a
high rank in the army. He mentioned this and the other side felt very bad... there
were differences in power.”

It is obvious that military service gives one status in the community, so it is
therefore worth mentioning. In mediation no. 4 the plaintiff's husband was a
very religious person, from a sector that usually does not serve in the army. He
looked middle aged, past the age of military service. Surprisingly, he stated the
following:

"I said that the couch is very important to my wife. I can sit on a wooden chair. On
reserve duty I sleep on a simple chair.”

This man, whose appearance was very different from that of a typical soldier,

slim, with a white beard and dressed in the traditional costume of a particular

156 According to Spector-Mersel, Israelis start to get their national identity from their birth place and
even the kindergarten, see Spector-Mersel, Gabriela (2008) Sabras Don’t Age: Life Stories of Senior
Officers from 1948’s Israeli Generation (Jerusalem: Magnes)(Hebrew), p. 52.
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religious group, thought it was important to mention that also completes his civil
duties in the army, so he found an original way to integrate that fact into his

speech.

In Conclusion

The amount and density of conflicts which Israelis face on a daily basis, as
demonstrated above, shape the narratives that this society develops and
believes in.

Most social scientists resist classifying Israel as a military society; yet, it is
reasonable to claim, as Kimmerling and Ben-Eliezer do, that lines of militarism
have developed into a significant phenomenon, which varies over time in
character and potency.’ The boundaries between military and civilian society
are fragmented and not always clear.’®® Some aspects of 'cultural militarism'
and the 'militaristic mindset' are socially significant. They characterise the new
Israeli' as the opposite of the 'old Jew' from the communities in Europe
centuries ago. This new Israeli, the Sabra, sees himself as proud, strong,
independent, sure of himself and of his abilities to solve all problems. He is a
fearless [male], decisive, powerful, straightforward and non-compromising.'>
Israelis enter the mediation room with those labels ‘on their shoulders'. Later on

in the thesis, 'militarism' refers to the definitions of this section.

157 Supra note 135, p. 135.
15 Supra note 135, p. 140.
1% Rubinstein, supra note 20; Kamir, supra note 24, Almog, Supra note 41.
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CHAPTER 2
Data and Methodology

Qualitative research, as undertaken in this thesis, includes different post-
positivist methodologies. Out of them I chose the narrative methodology,
which is well-suited for this work. Narratives enable understanding the identity
of both individuals and societies; when examining a conflict society they are the
right tool to use. The narratives which will be brought up during mediation
meetings will be analysed in the last chapters, to open new understandings on

the society under study and its members.

This chapter starts with a review about the narrative mythology to demonstrate
its adequacy to the current research. After the general theoretical section the
necessary data about the conduction of the research will be given.

This is not a comparative study. It would be a nice project to see this work in
the light of other similar works in different societies, when they will be done.
But a comparative project as such does not usually in keeping with the rational
and tools of Anthropology and Narrative methodologies, which are situated
interpretations. Integrating narrative evidence is not an easy task, and the way
to do it right is not clear, the problem lay in trying to find communality without

sacrificing context.! Geertz argues that local knowledge is the essence of

! Josselson, Ruthellen (2006) 'Narrative Research and the Challenge of Accumulating Knowledge',
Narrative Inquiry, vol. 16, iss: 1, pp. 3-10, on the difficulties in comparing narrative studies.
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Anthropology, and therefore there is no need for commonalities; the

transcendental contradict that essence.?

The Narrative Methodology

The poem by Amichay, one of Israel's most important poets, gives the narrative
methodology in a nutshell and accurately demonstrates its power and delicacy:?

"Once I sat on the steps by a gate at David's Tower.

I placed my two heavy baskets at my side.

A group of tourists was standing around their guide, and they used me as a target
marker:

"You see that man with the baskets? A little to the right of his head there is an arch
from the Roman period. A little to the right of his head.” But he is moving, he is
moving!

I said to myself: redemption will come only if they tell them: You see that arch from
the Roman period? Never mind. But next to it, a bit left and down, there sits a man
who has bought fruit and vegetables to bring home.”

Narrative Ethnography

Narrative study is a means of understanding personal identity, lifestyle and the
cultural and historical world of the narrator. It is often used in the fields of
Psychology, Anthropology, Education etc.,* but its use in Law is relatively new

and not yet widespread.

2 Shweder, Richard (1991) Thinking through Cultures: Expeditions in Cultural Psychology
(Cambridge: Harvard University Press).

3 Yehuda Amichay (1924-2000), lived in Jerusalem. Amichay, Yehuda (1980) "Tourists', In a Great
Serenity (Jerusalem: Schocken)(Hebrew), p. 82. David’s Tower is in the Old City of Jerusalem.

4 Lieblich, Amia et al. (1998) Narrative Research: Reading, Analysis and Interpretation (Thousand
Oaks: Sage), p. 3.
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Stories are very powerful in conveying ideas, sometimes more than the actual
articulation of them.> Bringing the narratives precisely as they were told as in
this thesis, rather than reformulating them, is necessary in order to preserve
their unique power.

The literature clearly shows that the stories people tell are what they are:®

“Narratives in both facets of content and form, are people’s identity ... stories
imitate life and present an inner reality to the outside world. At the same time,
however, they shape and construct the narrator’s personality and reality.”

The life story itself, seen as social construct in its own right, has increasingly
become the focus of social scientific research.”

A narrative is not a story as it is commonly understood in literature; rather it is
the narrator’s individual view of the world, interpretation of reality or of a
piece of it, or a set of values and beliefs shaped in the form of a story. This
interpretation aims to put order, meaning, values and interest into the facts of
the story, as the teller recalls or chooses to pass on.

Modern researchers support the opinion that the narrative not only expresses
one's identity but actually establishes it.® Besides reflecting reality, the narrator
creates reality through his understanding of the world.

The final story coalesces from past interactional episodes and future
expectations.’ The narrator makes a selection of events and facts which he finds

important and contributing most to the story.! By choosing the order of the

5Lave, Jean and Wegner, Etienne (1991) Situated Learning: Legitimate Peripheral Participation
(Cambridge: Cambridge University Press).

¢ Lieblich, Amia et al. (1998) Narrative Research: Reading, Analysis, and Interpretation (Thousand
Oaks: Sage), p. 7.

7 Rosenthal, Gabriele (1993) 'Reconstruction of Life Stories: Principles of Selection in Generating
Stories for Narrative Biographical Interviews', in: Lieblich, Amia and Josselson, Ruthellen (eds.)
The Narrative Study of Lives (Newbury Park: Sage), vol. 1, pp. 59-91.

8 Bruner, Jerome (1986) Acts of Meaning (Cambridge: Harvard University Press).

° Supra note 7, p. 65.

10 Supra note 8.
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events and their content, and by deciding where to begin and where to stop, the
narrator gives his story impact and meaning.! Gergen and Gergen suggest that
this deliberate selection of facts, feelings, involvements, expectations, people
etc, to include in the story, is defined by a conscious mechanism that is meant to
lead to the 'end point' of the narrative.!? Once the imaginary 'end point' has
been determined, the sorting of information to advance the story towards that
objective begins. Then comes the decision of how to arrange them, whether in
chronological, consequential or some other order, so that the listener will
understand the specific points that the teller wants him to see in the story.
Narrative intelligence enables the creation and the telling of a story from a
particular angle, and to infuse it with chosen feelings, acts, decisions and
experiences.'

Narratives are always connected to a specific location, the surrounding society
and the actual situation.* Bruner explains that every culture suggests a few
possible plots from which the narrator may choose what best fits his aims.'
Identifying the actual choice from all other options and explaining it is the core
of narrative research. Narratives and culture are therefore interwoven, since
one can choose only from the given menu of behaviour, myths and values that

the surroundings offer.’® The circle of individual narratives together forms

11 Bruner, Jerome (1991) 'The Narrative Construction of Reality', Critical Inquiry, vol. 18, pp. 1-21.
12 Gergen, Kenneth and Gergen, Mary (1988) 'Narratives and the Self as Relationship', in:
Berkowitz, Leonard (ed.) Advances in Experimental Social Psychology (San-Diego: Academic
Press), vol. 21, pp. 17-56; also see: Sarbin, Theodore (1986) 'The Narrative as a Root Metaphor
for Psychology', in: Sarbin, Theodore (ed.) Narrative Psychology: The Storied Nature of Human
Conduct (New York: Praeger), pp. 3-21.

13 Randall, William (1999) 'Narrative Intelligence and the Novelty of Our Lives', Journal of Aging
Studies, vol. 13, is: 1, pp. 11-28.

14 Alassutari, Pertti (1997) 'The Discursive Construction of Personality' in: Lieblich, Amia and
Josselson, Ruthellen (eds.) The Narrative Study of Lives (Thousand Oaks: Sage), vol. 5, pp. 1-20.

15 Supra note 11.

16 Howard, George (1991) 'Culture Tales: A Narrative Approach to Thinking, Cross-Cultural
Psychology, and Psychotherapy', American Psychologist, vol. 46, is: 3, pp. 187-197.
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society's mutual narratives, which then nourish the individual's new narratives.
The way the story is told is not as simple as it may look: "’

“The culturally shaped cognitive and linguistic processes that guide the self
telling of life narratives achieve the power to structure perceptual experience, to
organise memory, to segment and purpose-build the very ‘events’ of a life.”

Therefore, it is necessary to find out which of the possible plotlines one chooses.
The final story becomes a combination of the society's canons and private
understandings.!® Culture shapes the bricks of the building which make up the
individual story.” The labour of creating the narrative is selecting which bricks
to use, how many of them, and what is their right order. Identifying these
bricks and describing their shapes reveals clues about the motives and goals of
the informant:?

"We situate the agent behaviour with reference to its place in their life history.
And we situate that behaviour also with reference to its place in the history of
the social settings to which they belong. The narrative of one’s life is part of an
interconnecting set of narratives; it is embedded in the story of those groups
from which individuals derive their identity.”

Expressing the narrative has another dual effect — on the inner cognition of the
individual, and at the same time on the social fabric to which one belongs.

Within Anthropology, what binds together the diversity of analytic approaches

17 Connerton, Paul (1989) How Societies Remember (Cambridge: Cambridge University Press)

(2003 edition), p. 21; see also: Carrithers, Michael (1990) 'Why Humans Have Cultures', Men

New Series, vol. 25 (2), pp. 189-206.

18 Patterson, Molly and Renwick, Kristen (1998) 'Narratives in Political Science', Annual Review

of Political Science, vol. 1, pp. 315-331.

19 Polkinghorne, Donald (1991) 'Narrative and Self Concept', Journal of Narrative and Life History,
vol. 1 (2-3), pp. 135-154; Spector-Mersel, Gabriela (2003) An Old Man in Uniform is Like a Torn
Israeli Flag: The Narrative Identities of Senior Sabra Officers, PhD Thesis in Social Work to the Hebrew
University in Jerusalem)(Hebrew).

2 Connerton, supra note 17, p. 104;
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to particular narratives is an appreciation of the intertwining of the personal
and the cultural.?!

The strength of narratives lies in the fact that they relate to a few dimensions.
Structuring the past experience into a narrative not only guides one’s life up to
the present, but also directs it into the future, to alter prospect actions.?
Moreover, because the comprehension of one's self changes at times,”® and so
does one’s picture of the world, the narrative changes accordingly.?* Therefore
every narrative is centred in a specific moment, and by shedding light on it also
reveals developments and evolutions.

Kirmayer notes that narrators might follow cultural norms and say what they
think they are expected to say.” They can be manipulative in their choices to
please their communities (or the researcher). Memory can be reshaped to fit
conventions, rather than the individual's view. In the attempt to reach a
coherent story, life might be rearranged.? In this research, however, even if the
narrative is changed to fit conventions, it does not reduce its relevance, since
the focus is on the culture within which the informants live, including its

conventions.

21See also: Good, Byron and Del Veccihio-Good, Mary-Jo (2000) "Fiction' and 'Historicity' in
Doctors’ Stories: Social and Narrative Dimensions of Learning Medicine', in: Mattingly, Cheryl
and Garro, Linda (eds.) Narrative and the Culture Construction of Illness and Healing (Berkley:
University of California Press), pp. 50-69; Bruner, Jerome (2004) 'Fiction and 'Historicity' in
Doctors’ Stories', An International Quarterly, vol. 71 (3) pp. 691-710.

22 Bruner, Jerome (2004) 'Life as Narrative Social Research', An International Quarterly, vol. 71 (3)
pp. 691-710, p. 708; as was also clearly seen in the interviews, see chapter 4.

2 Alassutari, Pertti (1997) 'The Discursive Construction of Personality’, in: Lieblich, Amia and
Josselson, Ruthellen (eds.) The Narrative Study of Lives (Thousand Oaks: Sage), vol. 5, pp. 1-20.

24 Ruth, Jan-Erik and Oberg, P. (1996) 'Ways of Life: Old Age in a Life History Perspective', in: Birren,
James et al. (eds.) Aging and Biography: Explorations in Adult Development (New York: Springer), pp.
167-186.

25 Kirmayer, Laurence (2000) 'Broken Narratives: Clinical Encounters and the Poetics of Illness
Experience', in: Mattingly, Cheryl and Garro, Linda (eds.) Narrative and the Cultural Construction
of Illness (Berkeley: University of California Press), pp. 153-180.

2 Kirmayer has related to narratives in mental illness, but the critic is valid to other narratives.
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Bakhtin argues that narratives are the co-production of tellers and
listeners/readers.?” The co-authoring, adds Ochs, changes the way people see
themselves and others, and establishes their relationships.?® As McAdams notes,
the narrator depends on the listeners, who are usually members of his
community; by a process of checking their reactions (reassuring, rejecting and
so on) he keeps changing his story.”” Narratives are told in many situations, to
all kinds of listeners, usually not for the sake of researchers; but a free decision
to share the story with others gives the story and its teller new power,
importance and strength.%

The narrative data for this work were collected from two sources — those told in
the mediation processes that were personally observed, and those recounted in
specially scheduled interviews. Immediately after dealing with the particular
aspects of the ethnographer and informants in their common society, the

chapter goes on to explain those interviews and observations.

The Ethnographer and the Narrators

The ethnographer has two tasks — observing (sometimes quietly, sometimes
actively) and writing. He faces difficult decisions: what to include in the writing
and how, and what is the right interpretation. Thus, additional issues have to
be discussed — the influence of the particular observers on the narrative

recounted, and the differences between the researcher’s understanding of the

27 Bakhtin, Mikhail (1981) The Dialogic Imagination: Four Essays (Emerson, Caryl and Holquist,
Micahel trans.)(Austin: University of Texas Press)(2004 edition).

2 Ochs, Elinor (1997) 'Narratives', in: Van Dijk (ed.) Discourse as Structure and Process (London:
Sage)(1998 edition), pp. 185-207, p. 185.

» McAdams, Dan (1987) 'A Life Story Model of Identity’,
http://www.psychology.sunysb.edu/ewaters/345/narrative%20self %20theory/Narrative%20The
ory%?20class%20notes.pdf(21.12.2010).

% Omer argues that giving up discretion and breaking the taboo of privacy is empowering:
Omer, Haim (2002) Non-Violent Resistance: A New Approach to Violent and Self-destructive Children
(Ben-Shemen: Modan)(Hebrew), p. 199.
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narrative and that of the narrator and of the reader. The question arises: what is
the validity of the ethnographer's interpretation after giving the observed
description? Understanding the relationships between the researcher and the
subjects of the research, especially when the narrative approach is used and all

those involved are from the same culture, helps in providing answers.

The Ethnographer's Presence

The usual criticism leveled against the participant-observer is that his presence
contaminates the pure social environment in which he is interested.?® The
ethnographer is accused that his presence changes the behaviour and the
reports. of the informants. He causes them to modify their stories to suit his
expectations, like making them more politically correct. Ethnographers struggle
against claims that their findings are less valid and less reliable since they are
tainted by the observation. In methodological chapters, ethnographers explain
what actions they have taken to minimise the impact of their presence.®
Awareness of the influence of the problem and documenting it seems an
acceptable way to handle it.

However, narrative attitudes which see the outcome as a collaborative creation

of the narrator and the writer do not see that as a problem at all.* On the

31 Hunt, Morton (1985) Profiles of Social Research: The Scientific Study of Human Interactions (New
York: Russell Sage Foundation).

3% Agar, Michael (1980) 'Getting Better Qualitative Stuff: Methodological Competition in an
Interdisciplinary Niche', Journal of Contemporary Ethnography, vol. 9 (1), pp. 34-50.

3 Patton, Michael (2002) Qualitative Research and Evaluative Methods (Thousand Oaks:
Sage)(third edition).

3 Feminists, as opposed to classical researchers, believe that a research is a collaborative work:
Zellermayer, Michal (2010) 'On Narrative Research, Feminism and in Between', in: Tuval-
Mashiach, Rivka and Spector-Mersel, Gabriela (eds.) Narrative Research: Theory, Creation and
Interpretation (Jerusalem: Mofet and Magnes)(Hebrew), pp. 106-132.
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contrary, when it is agreed that the researcher has to be present to document
the story and that his character is a component of the findings, there is nothing
to apologise for.

Acknowledgement that the story changes according to the observer is crucial
for understanding the essence of any research, since they are all researcher-
dependent. New discoveries in Physics have found almost unbelievable
evidence that the observer and his measurement methods have the power to
change the results of a scientific experiment.®® There is no point in ignoring the
fact that the researcher is part of the investigated scene. In narrative methods,
this is an advantage; the relationships between the narrator and the writer,
especially in the case of the 'native ethnographer', are a source of the power of
the description.

Although studying one's own culture is common in modern science and is well
accepted, and although distance as demanded by traditional anthropologists is
no longer a must,* the situation is nevertheless complicated and needs delicate
attention. Since Israel is a relatively small society and the mediation community
is by definition smaller, familiarity is strong and, as a result, there are
advantages and disadvantages to being a local researcher, as explained in the

following section.
The Ethnographer in Her Own Society
The first advantage of the situation is that the "home ethnographer' physically

looks very similar to the 'natives'. This is quite different from the tall white man

who visits a small village of black people. This ethnographer will not face the

% Una, Issachar (1993) Quantum Physics (Tel-Aviv: Open University Press)(Hebrew), and see

later in the chapter about the subjectivity of the interpretation.

% See the discussion in Cownie, Fiona (2004) Legal Academics: Cultures and Identities (US: Hart
Publishing), pp. 1-14; also: Casper, Jensen and Lauritsen, Peter (2005) 'Qualitative Research as Partial
Connection: Bypassing the Power-Knowledge Nexus', Qualitative Research, vol. 5 (1), pp. 59-77.
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accusations aimed at the classical anthropologists, whom the natives sometimes
saw as representatives of the colonial authorities which thought of them as
inferior savages. As a silent participant-observer, it is good to blend in with the
subjects of the research. Furthermore, when the researcher looks like the
informants they tend to be more open and are freer to talk, because they do not
feel under observation. The integration between the informants and the
researcher could also affect the recounted narrative. In narrative methodology
there is no need to keep a distance from the informants; these relationships are
essential for obtaining good data.’” If, as Fox claims, the key to obtaining a rich
description is gaining access to the unique field sites, developing rapport with
informants, and achieving a recognised status, then the home ethnographer is
in a good position to achieve that.?® He already knows the field quite well, and

enjoys a good and natural command of the local language and habits.

Besides saving time in learning a new language, deep knowledge of the written
and spoken language is important to any ethnographic study, and is
particularly crucial to this one which deals with words. Studying verbal
negotiations necessitates knowledge of all the layers of the language, including
popular language, which is very much alive in Israel. Moreover, mediators, like
lawyers and other professionals whose tools are word-based, use a specialised
language. Knowing the language well makes one sensitive to idioms and
metaphors. Identifying the exact application of a word, its place in the sentence,
its intonation and the way it is expressed in the context of conducting
mediation, is a delicate task. While a foreign researcher may be under pressure

for not accurately understanding the discussions, the local one should avoid the

% Clandinin, Jean and Connelly, Michael (2000) Narrative Inquiry: Experience and Story in
Qualitative Research (San-Francisco: Jossey Bass).

3 Fox, Renee (2004) 'Observations and Reflections of a Perpetual Fieldworker', in: The ANNALS
of the American Academy of Political and Social Science, vol. 595 (1), pp. 309-326.
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risk of being too 'comfortable’ when listening, and remain alert even when it

seems he has heard all before.

Affection between two people from similar backgrounds, or the opposite
emotion if they come from alienated communities, may lead to different
outcomes.® The situation is complex and relatively new, so the lines of ethics
are not yet clear.** One may claim that a researcher, who has an interest in his
home-society, may be more dedicated and eager to understand it. He will take
extra care to avoid mistakes, which can influence his environment as well, and
will be more sensitive to the subjects of his research, which are his ‘neighbours'.
The partnership between the researcher and the research subjects in sharing the
community creates deeper dimensions and responsibilities. Ben-Ari, for
example, when studying the behaviour of Israeli soldiers during the Intifada,
notes that that the special combination of a 'troubled citizen and anthropologist'
made him question what the situation "did to us."*! This is an example of the
possible results of mixing the researcher and his subjects.

The situation of a researcher interviewing informants may bring up ethical
questions.”? However, Messerschmidt's argument that most researchers are

from a higher social level and education compared to the subjects of their work

% Barzilay, Sarit (2010) 'Prospects and Risks in the Interactive Encounter during the Narrative
Interview', in: Tuval-Mashiach, supra note 34, pp. 133-154.

40 Bilu discusses his personal story about an informant who used him very successfully to promote
his own interests, until the borders between the researcher and the research subjects blurred: Bilu,
Yoram (1998) 'Popular Culture in Post-Modernism Times: A Personal Story’, in: Abuhav, Orit et al.
(eds.) Israel: a Local Anthropology - Studies in the Anthropology of Israel (Tel-Aviv:
Cherikover)(Hebrew), pp. 655-680.

41 Ben-Ari, Eyal (1998a) 'Masks and Soldiering: The Israeli Army and the Palestinian Uprising’,

in: Abuhav, ibid, pp. 305-320, p. 305.

4 Bar-On, Dan (1996) 'Ethical Issues in Biographical Interviews and Analysis', in: Josselson, Ruthellen
(ed.), Ethics and Process in the Narrative Study of Lives (Thousand Oaks, California: Sage), pp. 9-21.
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is less relevant in the current work.® In this study the research subjects and the
researcher were similar in terms of social status. Differences in education, age
or economic status were not significant.

Being close and so involved in the field masks the dangers of losing sensitivity
to the peculiarities of the studied environment. The researcher might miss
noticing what looks familiar and ordinary, but could be a treasure to a foreign
eye. Therefore, he needs to ensure awareness to the uniqueness of daily acts,

and to make this interaction deliver more open and deeper insights.*

To sum up, the 'home ethnographer' may face the criticism of suffering from a
lack of objectivity, lack of sensitivity, and too much involvement in the
researched society. It should be noted here that classical ethnographic research
too, with a foreigner studying an unknown society, suffers from similar
problems to those mentioned above, in addition to other problems involved

with anthropology work.#

The Ethnographer's Interpretation

This subsection discusses briefly the issue of the validity of the ethnographer's
writing as academic work, firstly by dealing with it with respect to the
narrator's views, and secondly by referring to its objectivity, focusing on the

researcher's view.

4 Messerschmidt, Donald (1981) Anthropologist at Home in North America: Methods and Issues in
the Study of One’s Own Society (Cambridge: Cambridge University Press).

# Abu-Rebia-Qwidar, Sarrab (2010) 'Subjectivity in Narrative Research', in: Tuval-Mashiach,
supra note 34, pp. 155-176.

% See, for example, the criticism of Crapanzano on Geertz, whose research is totally within the
boundaries of classic Ethnography: Crapnzano, Vincent (1986) 'Hermes' Dilemma: The Masking
of Subversion in Ethnographic Description’, in: Clifford, James and Marcus, George (eds.)
Writing Cultures: The Poetic and Politics of Ethnography, (Berkley: University of California Press).
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The problem of what constitutes a good ethnographic report is discussed by
many. Geertz writes: #

"The problem, to rephrase it in as prosaic terms as I can manage, is to represent
the research process in the research product; to write ethnography in such a way
as to bring one’s interpretations of some society, culture, way of life, or whatever
and one’s encounters with some of its members, carriers, representatives, or
whomever into an intelligible relationship. Or, quickly to refigure it again,
before psychologism can set in, it is how to get an eye-witnessing author into a
they-picturing story. To commit oneself to an essentially biographical
conception of Being There ..."

The power of the ethnographer's report derives, therefore, from his presence at
the scene, and the combination he has to create between the intellectual
scholarship of his writing and his sensitivity, feelings and personality. There is
a gap between 'reality, the 'researcher's text and the 'informant's
interpretation'. Geertz emphasises these three sources as collaborative sources
to acquire anthropological knowledge.” The fact that they all change with time
makes ethnographic work more complicated. The literature addresses
extensively the ethical and scientific dilemmas concerning the relationships and

the mutual influence between the three.*

In Anthropology in general, and in narrative methodology in particular, the old
question arises: Whose story is it? Is the researcher independently entitled to
bring up his own analysis, or does the narrator have a right to amend it

according to his understanding? Lieblich, although admitting her own full

4 Geertz, Clifford (1988) Works and Lives: The Anthropologist as an Author (Stanford: Stanford
University Press), p 84.

47 Geertz, Clifford (1983) Local Knowledge (New York: New York Basic Books).

48 For a detailed discussions see: Josselson, Ruthellen (2007) 'The Ethical Attitude in Narrative
Research: Principles and Practice’, in: Clandinin, Jean (ed.) Handbook of Narrative Inquiry: Mapping
a Methodology (Thousand Oaks: Sage), pp. 537-566; Brettel, Caroline (ed.) (1993) When They Read
What We Write: The Politics of Ethnography (Westport: Bergin and Garvey); Crapanzano, Vincent
(1980) Tuhami: Portrait of