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Abstract

One of the central preoccupations of international relations scholars is to explain and
elaborate the conditions under which international co-operation will occur. In particular, the
‘international regimes’ literature investigates how states attempt to manage collective action
problems such as threats to the global environment. While there has been much progress in
our understanding of the conditions required for the formation and maintenance of regimes,
the question of regime content — also known as regime properties or institutional design —
has been neglected. A second aspect of international co-operation yet to be fully treated is

issue linkage. How does one regime — and its provisions — interact with another?

The thesis addresses these issues by investigating a specific question: under what
conditions will trade restrictive measures be incorporated into a multilateral environmental
agreement (MEA)? In addition to the regime analysis literature, I draw upon the ‘trade and
environment’ literature on the interaction between trade policy and environmental policy to
strengthen the analytical framework. The debate regarding potential conflicts between the
rules of the World Trade Organization and the trade measures employed in various MEAs is
particularly useful. A review of the contributions and gaps of the relevant literatures
provides the basis for selecting four factors — power, costs and benefits, lcnbwledge, and

institutional forum — that are used to answer the research question.

The use of trade restrictions is examined in the two pre-UNCED MEAs that are
most clearly at the intersection of trade and environment: the 1987 Montreal Protocol on
Substances that Deplete the Ozone Layer and the 1989 Basel Convention on the Control of
Transboundary Movements of Hazardous Wastes. The thesis then extends the analysis to
consider the future of trade restrictive measures in MEAs by applying the conclusions
drawn from the two in-depth case studies to two post-UNCED MEAs: the 1998 Rotterdam
Convention for Certain Hazardous Chemicals and Pesticides in International Trade and the
planned Cartagena Protocol on Biosafety. It is found that while power, costs and benefits,
and institutional forum contribute in different degrees to understanding the factors
influencing regime content, traditional knowledge-based regime analysis approaches fail to
do so. Thus, a broader approach to examining the role of knowledge — analysing the
influence of the Dominant Social Paradigm — is employed and demonstrated to have strong

explanatory power.
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Chapter One

The Trade and Environment Nexus in International

Environmental Politics

At the close of the 1990s, an issue that gained prominence in the 20™ century — human
impact on the global environment — is clearly placed to have a high profile in the world
of the 21" century. Since the 1972 United Nations Conference on the Human
Environment (UNCHE) in Stockholm, global environmental issues have become
increasingly salient on the agenda of international politics.! The height of this concern
manifested itself at the high-level 1992 UN Conference on Environment and
Development (UNCED), or ‘Earth Summit’, in Rio de Janeiro. Since 1992, there has
been considerable debate about the relationship between global environmental
protection and expanding international trade.

Many global environmental problems require international co-operation because
they may be transboundary in nature — such as pollution of a river passing through
several countries and hazardous waste exports — or part of the ‘global commons’ — such
as atmospheric change due to ozone-layer depletion or global warming. Since the 1970s,
there has been a significant increase in the negotiation of legally binding international
agreements to combat international environmental problems.? These types of
multilateral environmental agreements (MEAs) place obligations on states to regulate,
reduce and sometimes eliminate the sources of environmental hazards and are at the

centre of international efforts to address global environmental problems.’ Such MEAs

! Other notable events that also increased international awareness of environmental issues were the 1962
publication of Rachel Carson’s Silent Spring, warning of the dangers of pesticide use in agriculture, the
1968 UNESCO Biosphere Conference in Paris, which examined the environment from a scientific
perspective, and the 1972 publication of the Club of Rome’s report The Limits to Growth, which made
distressing — if somewhat inaccurate — predictions regarding the limits of non-renewable natural resources.
None of these, however, took account of the wider political, economic and social aspects of global
environmental issues to the same extent as the UNCHE.

2 More than half of the 170 multilateral environmental agreements listed by UNEP have been adopted in
the last 25 years. UNEP, Register of International Treaties and Other Agreements in the Field of the
Environment (Nairobi: UNEP, 1993).

? Arguably, some MEAs — though signed by states — also place direct or indirect obligations on firms and

individuals. Young refers to this as the distinction between imperium (the sovereign rights of states) and
dominum (the rights of property holders). See O. Young, “Rights, Rules, and Resources in World Affairs”,
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include the Kyoto Protocol to the Framework Convention on Climate Change, the
Convention on Biological Diversity, the Montreal Protocol on Ozone Depleting
Substances and the Basel Convention on transboundary hazardous wastes movements.

The increase in number and scope of MEAs has meant that the obligations
created by these agreements have come into contact — and sometimes conflict — with
other components of the international system. Perhaps the clearest and most
controversial of these relationships is between international environmental protection
and the international economic system, and more specifically the multilateral trading
system (MTS) as represented by the rules and norms of the General Agreement on
Tariffs and Trade (GATT) and their oversight by the World Trade Organization (WTO).
The volume of world trade in goods amounted to more than $5.2 trillion in 1998 and
accounts for an increasing share of global economic output, having increased at an
average rate of 6 percent per year in the 1990s.* The WTO, established in 1995, now
has 134 member countries, responsible for well over 90 percent of world trade.
Moreover, environmental concerns will likely play a central role during a new round of
global trade negotiations — the proposed ‘Millennium Round’ — with key actors such as
the European Union (EU) and G-8 calling for renewed discussion on the relationship
between WTO rules and MEAs.®

pp- 1-24 in O. Young (ed), Global Governance: Drawing Insights from the Environmental Experience
(Cambridge, MA: MIT Press, 1997), pp. 6-7. The importance of non-state actors, such as environmental
NGOs, scientists, multinational companies, individuals and international organisations is now well-
recognised in international environmental affairs. See, for example, T. Princen and M. Finger,
Environmental NGOs in World Politics: Linking the local and the global (London: Routledge Press,
1994); P. Haas, Saving the Mediterranean: The Politics of International Environmental Cooperation (New
York: Columbia University Press, 1990); M. Keck and K. Sikkink, Activists Beyond Borders: Advocacy
Networks in International Politics (Ithaca: Comell University Press, 1998); H. Breitmeier, “International
Organizations and the Creation of Environmental Regimes”, pp. 87-114 in O. Young (ed), Global
Governance: Drawing Insights from the Environmental Experience (Cambridge, MA: The MIT Press,
1997); and, more generally, V. Haufler, “Crossing the Boundary Between Public and Private: International
Regimes and Non-State Actors”, pp. 94-111 in V. Rittberger (ed), Regime Theory and International
Relations (Oxford: Clarendon Press, 1995).

* WTO, “World Trade Growth Slower in 1998 After Unusually Strong Growth in 1997”, WTO Press
Release, no. 128 (16 April 1999), pp. 5-6. All references to dollars ($) are US dollars, unless otherwise
indicated.

5 See WTO, “EC Approach to Trade and Environment in the New WTO Round”, WT/GC/W/194 (1 June
1999); ICTSD, “G-8 Endorse Trade-Environment Link”, BRIDGES: Between Trade and Sustainable
Development, vol. 3, no. 5 (June 1999), p. 3.
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Against a backdrop of increasing international environmental regulation, a
continuing drive for economic growth, trade liberalisation, and the expansion of
multilateral trade agreements, it is not surprising that one of the most significant issues
to emerge in international environmental politics in the 1990s is the debate regarding
the relationship between international trade and the environment.® As Hurrell and
Kingsbury suggest, there is clearly a “complex but close relationship between the
generation of environmental problems and the workings of the now effectively
globalized world economy”. Ever since the now infamous ‘tuna-dolphin’ dispute of
1991, when an import ban instituted by the United States to protect dolphins from being
killed by Mexican tuna fishing was deemed to contravene the GATT, economists,
environmentalists, lawyers, politicians and academics have convened numerous
discussions and conferences seeking to clarify the relationship between what are
sometimes perceived as conflicting policy objectives. While the international
community is in theory committed both to trade liberalisation, through the GATT and
WTO, and to environmentally sustainable development, through the agreements
endorsed at UNCED, there remain many areas in which the relationship is neither clear

nor harmonious.® A key such area relates to the use of trade restrictive measures in

MEAs.

1.1 Purpose of the Thesis and the Research Question
The increasing use of MEAs as a tool of international governance and the seemingly

conflictual relationship between the rules of the MTS and these environmental

S Interestingly, however, the prominence of the issue and the veracity of the debate did surprise many
observers and policy-makers. D. Esty, Greening the GATT: Trade, Environment and the Future
{Washington, DC: Institute for International Economics, 1994), pp. 35-36.

7 A. Hurrell and B. Kingsbury, “The International Politics of the Environment: An Introduction”, pp. 1-47
in A. Hurrell and B. Kingsbury (eds), The International Politics of the Environment (Oxford: Clarendon
Press, 1992), p. 3.

¥ See also, J. Krueger, “Trade and Environment: From Rio to UNGASS (via Singapore)”, Environmental
Politics, vol. 7, no. 1 (Spring 1998), pp. 207-13; D. Brack (ed), Trade and Environment: Conflict or
Compatibility? (London: Earthscan/RIIA, 1998); D. Esty, Greening the GATT, and S. Chamnovitz, “GATT
and the Environment: Examining the Issues”, International Environmental Affairs, vol. 4, no. 3 (Summer
1992), pp. 203-33. '
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agreements provides the background for the research in this thesis. One of the central
preoccupations of international relations scholars is to explain and elaborate the
conditions under which co-operation will occur amongst the nations of the world. In
particular, investigations into the conditions under which actors (usually states) attempt
to manage collective action dilemmas (such as international environmental problems)
have taken place within the international regimes literature. Indeed, Norman Vig has
argued that “the development of international environmental cooperation has become
one of the most fruitful and dynamic fields of international relations scholarship in the
past decade”.’

To date, most efforts have focused on questions concerning the formation and
maintenance of international environmental regimes and, more recently, on questions
regarding regime effectiveness.!® There has been little investigation, however, of
‘regime content’ — also known as regime properties or institutional design. What are the
factors that influence regime content? Are they the same or different from the factors
determining regime formation? A second issue concerning the study of international co-
operation that has yet to be fully treated in the regime literature is the question of issue
linkage. How does one regime (or its provisions) interact with another? As Virginia

Haufler has observed, “every regime is embedded in and entwined with others...these

’N. Vig, “Introduction: Governing the International Environment”, pp. 1-26 in N. Vig and R. Axelrod
(eds), The Global Environment: Insitutions, Law, and Policy (Washington, DC: CG Press, 1999), p. 5. For
a review of international relations research on the subject, see M. Ziim, “The Rise of International
Environmental Politics”, World Politics, vol. 50 (July 1998), pp. 617-49. Regimes are defined in more
detail in section 2.1.

°On regime formation, see S. Haggard and B. Simmons, “Theories of international regimes,”
International Organization, vol. 41, no. 3 (Summer 1987), pp. 491-517; Rittberger (ed), Regime Theory
and International Relations; O. Young and G. Oshereko (eds), Polar Politics: Creating International
Regimes (Ithaca: Cornell University Press, 1993); I. Rowlands, The Politics of Global Atmospheric
Change (Manchester: Manchester University Press, 1995); P. Haas, Saving the Mediterranean: The
Politics of International Environmental Cooperation (New York: Columbia University Press, 1990); and
M. Levy, O. Young and M. Ziirn, “The Study of International Regimes”, European Journal of
International Relations, vol. 1 (1995), pp. 267-330. On regime implementation and effectiveness, see D.
Victor, K. Raustiala, and E. Skolnikoff (eds), The Implementation and Effectiveness of International
Environmental Commitments: Theory and Practice (Cambridge, MA: MIT Press, 1998); P. Haas, R.
Keohane and M. Levy (eds), Institutions for the Earth: Sources of Effective International Environmental
Protection (Cambridge, MA: The MIT Press, 1993); and O. Greene, “Environmental Regimes:
Effectiveness and Implementation Review”, pp. 196-214 in J. Vogler and M. Imber (eds), The
Environment and International Relations (London: Routledge, 1996).
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changes and linkages have not been thoroughly analysed to date, and would provide a
rich area for research”."!

The research question addressed here relates to both of these concerns. This
thesis examines the issue of regime content and the relationship between the
international trade and environment regimes by asking the question: under what
conditions will trade restrictive measures be incorporated into a multilateral
environmental agreement? Drawing on existing literature regarding regime analysis and
ideas from the trade and environment debate, four factors are examined as influential
factors in determining regime content: power, calculations of interests (or costs and
benefits), knowledge and institutional forum.'?

The use of trade restrictions in MEAs is examined in the two pre-UNCED
MEAs that are most clearly at the intersection of trade and environment: the 1987
Montreal Protocol on Substances that Deplete the Ozone Layer and the 1989 Basel
Convention on the Control of Transboundary Movements of Hazardous Wastes and
their Disposal. Part of the purpose of the thesis is also to give an account of the trade
restrictive provisions found in these two agreements. The analysis then extends to trade
restrictive measures in other MEAs. This is done by applying the conclusions drawn
from the two in-depth case studies to two post-UNCED MEAs: the 1998 Rotterdam
Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals
and Pesticides in International Trade and the planned Cartagena Protocol on Biosafety.

The research method for the thesis is qualitative. It draws upon two bodies of
literature. The first, international regime analysis, is used because it is a productive and
well-developed method for analysing collective action and co-operation between states
in international society. However, its primary concem to date has been to account for
regime formation and the research program has only begun to examine other related
issues, such as regime effectiveness. And while the arguments advanced in this thesis

also draw upon work that is not directly related to regime theory — such as writings on

! Haufler, “Crossing the Boundary Between Public and Private: International Regimes and Non-State
Actors”, p. 111.

12 These factors and the analytical framework used to answer the research question are detailed in section
2.3.
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international institutions and intemationai co-operation more broadly — the discussion
takes as its point of departure the scholarly debate about international regimes.

The second body of literature — on the relationship between trade and
environment — is surveyed to illustrate the many important themes (such as connections
between economic growth and the environmental quality) that are relevant to the
research, as well as to highlight the relationship between, and controversies over, the
use of trade restrictive measures in MEAs and the provisions of the WTO.

Written documentation from the various negotiating sessions that created and
elaborated the MEAs and their trade restrictive provisions is used to trace the influence
of the four factors that are examined. This documentation includes the text of the
agreement itself, official conference reports and meeting documents issued by the host
institution for the negotiations (UNEP) as well as position papers prepared by
governments, international organisations such as the WTO, and NGOs such as
Greenpeace International or the International Chamber of Commerce. Secondary
sources, such as accounts of specific negotiations by participants or other academics and
newspaper articles, are also used to confirm the account presented in this study. I
attended several negotiating sessions of three of the four MEAs examined in this
thesis.'> Examination of the written documentation is supplemented by 43 interviews

with individuals who have been involved in the various negotiations and issues.'*

1.2 Background: Environmental Issues on the International Political Agenda
The UNCHE, attended by representatives of 113 countries, 19 intergovernmental
agencies and 400 other intergovernmental and non-governmental organisations, marked

the beginning of organised international efforts to protect the environment while also

1 The seventh Meeting of the Parties to the Montreal Protocol, Vienna, Austria (December 1995); the
fourth Conference of the Parties of the Basel Convention, Kuching, Malaysia (February 1998); and
negotiating sessions three, four and five of the Rotterdam Convention on Prior Informed Consent, Geneva
(May 1997), Rome (October 1997), and Brussels (March 1998).

" The interviews were semi-structured and open-ended. Interviews listed in the footnotes as “Interview
1” or “Interviews 12, 17 and 32” can be matched with the numbered list of interviews in Appendix I.
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promoting economic development.'”” The unprecedented number of governments
attending the 1972 Stockholm conference signalled that the environment had become a
legitimate concern for the international community. McCormick notes that it was “the
first occasion on which the political, social and economic problems of the global
environment were discussed at an intergovernmental forum with a view to actually
taking corrective action”.'®

Despite the fact that né binding agreements were signed at Stockholm — the
conference adopted a Declaratioﬁ, a list of 26 principles and an Action Plan of 109
recommendations — the most tangible result of the UNCHE was the call for the creation
of the United Nations Environment Programme (UNEP). With UNEP came for the first
time the possibility of monitoring global environmental trends, co-ordinating
international meetings and conferences, and creating new international environmental
- conventions. UNEP also became the first UN body based in a developing country
(Kenya).

One of UNEP’s key achievements, particularly relevant to this thesis, has been
placing the link between environment and development on the international political
agenda. As Peter Thacher has observed, UNEP stimulated awareness “of the role played
by development funding and the need to incorporate environmental considerations in
development planning”."” Around the time of the UNCHE, however, the view of the
relationship between environment and develorpment — held in particular by developing

countries — was that there seemed to be a trade-off between environmental protection

5 Vig, “Introduction: Governing the International Environment”, in Vig and Axelrod (eds), The Global
Environment, p. 1. '

'® The governmental representation at the UNCHE would have been even higher had the Eastern European
countries (bar Romania) not boycotted the meeting over the voting status of East Germany at the UN. See
J. McCormick, Reclaiming Paradise: The Global Environmental Movement (Bloomington: Indiana
University Press, 1989), pp. 88-105. This volume is also a good overview of the rise of environmental
issues in the 1970s and 1980s.

17 P. Thacher, “The Role of the United Nations”, pp. 183-211 in Hurrell and Kingsbury (eds), The
International Politics of the Environment, p. 190.
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and economic growth.'® The compromise of the UNCHE conference can be summed up
in Principle 21 of the Stockholm Declaration:

States have...the sovereign right to exploit their own resources pursuant to their
own environmental policies, and the responsibility to ensure that activities
within their jurisdiction or control do not cause damage to the environment of
other States or of areas beyond the limits of national jurisdiction.
This wording allowed developing countries to focus on the ‘sovereign right’ aspect, and
industrialised countries on the ‘responsibility to not cause damage to the environment’,
as guiding principles. Indeed, the arguments put forth by developing countries in the
1970s that they would not sacrifice their economic development for ‘green’ policies —
unless they were compensated by the North — led to new efforts to portray environment
and development as compatible rather than conflictual. Because as Tony Brenton put it,
“Principle 21...tended to fuel debate rather than resolve it”.'

By the mid-1980s, the concept of sustainable development had been introduced and
subsequently popularised, particularly by the World Commission on Environment and
Development (WCED, also known as the Brundtland Commission), which had been set
up in 1983 following an initiative at UNEP’s 10™ anniversary meeting the year before.
The Commission’s report, Our Common Future, was presented to the UN General
Assembly in the autumn of 1987 and clearly stated that economic development and
environmental protection were not separate issues to be traded off one against the other,
but mutually dependent objectives that should be pursued simultaneously. Indeed, it
sought to redefine ‘development’ so as not to equate it solely with ‘economic growth’;
development had to become ‘sustainable’ and meet the “needs of the present without
compromising the ability of future generations to meet their own needs”.?°

Not surprisingly, the concept’s vagueness made it widely acceptable to

industrialised and developing countries alike. As Michael Redclift has pointed out,

'® This perspective was developed in the report of a UNCHE preparatory conference, the 1972 Founex
Report. Developing countries were concerned that their economic development would be hindered by the
efforts of industrialised countries to protect the environment, a concern the South continues to hold. See T.
Brenton, The Greening of Machiavelli: The Evolution of International Environmental Politics (London:
Earthscan/RIIA, 1994), pp. 37-41.

19 Brentdn, The Greening of Machiavelli, p. 46.

% WCED, Our Common Future (Oxford: Oxford University Press, 1987), p. 43.
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sustainable development, “like motherhood and God”, is difficult not to approve of.2!
More specifically, however, the concept of sustainable development
bridged the intellectual and political gap which had been apparent at least since
Stockholm between those (particularly in the developing world) arguing for
economic growth, and those (particularly in the developed world) arguing for
environmental protection. It encouraged growth, but incorporated environmental
concern in order to ensure that growth should not ultimately undo itself.?
A review of the debates regarding the notion of sustainable development can be found
elsewhere and is outside the scopé of this thesis.2® For present purposes, it suffices to
state that sustainable development, as presented by the WCED, did not challenge the
notion of economic growth per se — indeed it argued for a “new era” of economic
growth for poor countries and that the international economy must speed up world
growth — but rather tried to place it within the concept of sustainability and
environmental constraints.?* Moreover, Our Common Future generally endorsed the
multilateral trading system, suggesting only that the mandates of the GATT and
UNCTAD should include sustainable development.”

By the late 1980s, global environmental concerns were about to reach their peak on
the international political agenda. Public opinion in the North was strongly attuned to
environmental issues and focussed on the efforts to combat ozone layer depletion and
global warming. In 1989, the UN General Aséembly agreed to a United Nations

Conference on Environment and Development (UNCED) to be held in Rio de Janeiro in

2 M. Redclift, “Sustainable Development: Needs, Values, Rights”, Environmental Values, vol. 2, no. 1
(Spring 1993), p. 3.

22 Brenton, The Greening of Machiavelli, p. 129.

2 See for example, P. Hammond, “Is There Anything New in the Concept of Sustainable Development?”,
pp. 185-94 in L. Campiglio et al (eds), The Environment After Rio: International Law and Economics
(London: Graham & Trotman, 1994); W. Lafferty and O. Langhelle, Sustainable Development (London:
Macmillan Press, 1998); and T. de 1a Court, Beyond Brundtland: Green Development in the 1990s
(London: Zed Books, 1990). The relationship between economic growth, trade and environmental
degradation is revisited in section 2.2.1.

# WCED, Our Common Future, pp. 8 and 89.
3 WCED, Our Common Future, pp- 78-85. The GATT, created in 1947, made no mention of the word

‘environment’. The preamble to the 1994 agreement establishing the WTO, by contrast, includes
sustainable development as one of the Organization’s objectives (see below and section 2.2.2).
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June 1992. Strikingly, the context of UNCED’s creation and mandate was framed by
many of the same debates that teok place prior to, and during, the UNCHE.
Industrialised countries were keen to address environmental issues like climate change,
biodiversity loss and deforestation. Developing countries, on the other hand, strongly
emphasised their need for development, and it is not a coincidence that the title of the
1992 conference — unlike in 1972 — emphasised that it was about environment and
development.

While only two heads of state had attended the 1972 Stockholm conference,
UNCED was the first global gathering of officials at the highest level on environment
and development issues. It was attended by representatives of 178 countries (including
117 heads of state), numerous intergovernmental organisations and between 1400 and
1500 accredited NGOs.?® Like the UNCHE, UNCED resulted in several non-binding
outputs: the Rio Declaration on Environment and Development, Agenda 21 (the 40
chapter “blueprint for action for global sustainable development into the 21* century”),
and the Statement of Forest Principles. However, UNCED also witnessed the signing of
two binding MEAs: the Framework Convention on Climate Change (FCCC) and the
Convention on Biological Diversity (CBD), with the Global Environment Facility
(GEF) designated to help pay the costs of addressing certain global environmental
problems.”’” A Commission on Sustainable Development (CSD) was also created to
monitor and catalyse the implementation of the UNCED outputs, especially Agenda
21.38 |

%8 Total participation at UNCED was around 35,000. Brenton, The Greening of Machiavelli, p. 223. See
also P. Chasek, “The Story of the UNCED Process”, pp. 45-61 in B. Spector, G. Sjostedt and I. Zartman
(eds), Negotiating International Regimes: Lessons Learned form the United Nations Conference on
Environment and Development (London: Graham & Trotman, 1994).

7 On the UNCED outputs, see M. Grubb et al, The Earth Summit Agreements: A Guide and Assessment
(London: Earthscan, 1993). On the GEF, see D. Fairman, “The Global Environment Facility: Haunted by
the Shadow of the Future”, pp. 55-87 in R. Keohane and M. Levy (eds), Institutions for Environmental Aid
(Cambridge, MA: MIT Press, 1996).

28 See L. Wagner, “Negotiations in the UN Commission on Sustainable Development: Coalitions,
Processes, Outcomes”, International Negotiation, vol. 4, no. 2 (Summer 1999), pp. 107-31.
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Regarding the relationship between environment and development, the Rio
Declaration contains a slightly revised version of Principle 21 of the Stockholm
Declaration. Principle 2 of the Rio Declaration reads:

States have, in accordance with the Charter of the United Nations and the
principles of international law, the sovereign right to exploit their own resources
pursuant to their own environmental and developmental policies, and the
responsibility to ensure that activities within their jurisdiction or control do not
cause damage to the environment of other States or of areas beyond the limits of
national jurisdiction.

In addition to this is a statement regarding the relationship between sustainable

development and the multilateral trading system. Principle 12:

States should cooperate to promote a supportive and open international
economic system that would lead to economic growth and sustainable
development in all countries, to better address the problems of environmental
degradation. Trade policy measures for environmental purposes should not
constitute a means of arbitrary or unjustifiable discrimination or a disguised
restriction on international trade. Unilateral actions to deal with environmental
challenges outside the jurisdiction of the importing country should be avoided.
Environmental measures addressing transboundary or global environmental
problems should, as far as possible, be based on an international consensus.
Some critics have argued that after attempts in the 1980s by bodies like the WCED to
balance environmental and development concerns, these outputs of the UNCED process
undermined the balance by tilting the dominant interpretations of sustainable
development to favour more traditional interpretations of economic growth, free trade
and the expansion of markets.?’ Marc Pallemaerts argues, for example, that the addition
of the words ‘developmental policies’ to Principle 2 of the Rio Declaration was a
“skilful step backwards” from Principle 21 of the Stockholm Declaration in that it
subordinated environmental policy obligations to a country’s economic development

policy.*

¥ See, for example, M. Pallemaerts, “International Environmental Law From Stockholm to Rio: Back to
the Future?”, pp. 1-19 in P. Sands (ed), Greening International Law (London: Earthscan, 1993); and M.
Finger and P. Chatterjee, The Earth Brokers: Power, Politics and Development (London: Routledge,
1994), pp. 53-56.

30 Pallerhaerts, “International Environmental Law From Stockholm to Rio: Back to the Future?”, pp. 5-6.

See also C. Mensah, “The Role of Developing Countries”, pp. 33-52 in Campiglio et al (eds), The
Environment After Rio (London: Graham & Trotman, 1994).
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Tuming to Principle 12 of the Rio Declaration, it is clearly premised on the
notion that environmental protection requires an open international economic system
and that trade should not be restricted if it contravenes GATT regulations — the language
of “arbitrary or unjustifiable discrimination” or “disguised restriction” on international
trade comes from the headnote of Article XX of the GATT.?! Chapter 2 of Agenda 21
also calls for “promoting sustainable development through trade liberalization”. >

In addition to these particular interpretations of the relationship between
environment and development in the Rio Declaration and Agenda 21, sustainable
development — a qualitative notion — appears to have been usurped by the terms
sustainable growth or even sustained growth — quantitative measurements — in many of
the international outputs of the 1990s.*> The 1989 UN General Assembly resolution
establishing the UNCED, for example, affirmed the “importance of a supportive
international economic environment that would result in sustained economic growth and
development in all countries”.>* And the Maastricht Treaty that established the EU in
1992 refers to the promotion of “sustainable and non-inflationary growth respecting the
environment”. >

The international political context of the 1990s, however, is vastly different from
the conditions that prevailed during most of the 20™ century. Greater economic growth
— measured by the increased GDP of many, but not all, countries — and the ever
increasing levels of international trade — measured by the overall levels of exports and

imports — since the end of the Second World War have apparently solidified the global

liberal economic order in international relations. Moreover, with the collapse of most of

31 See section 2.2.2 for more on Article XX and other GATT rules.

32 United Nations, Agenda 21: The United Nations Programme of Action from Rio (New York:
Department of Public Information, 1992), paragraph 2.3(a).

3 pallemaerts, “International Environmental Law From Stockholm to Rio: Back to the Future?”, pp. 14-
15. Ayres suggests that “the current interpretation of sustainable development from mainstream
institutions like the World Bank is virtually indistinguishable from the notion of continuing economic
growth as measured in the usual way”. R. Ayres, Turning Point: An End to the Growth Paradigm (New
York: St. Martin’s Press, 1998), p. 135. Economic growth is discussed in more depth in section 2.2.1.

3 UNGA Resolution 44/228 (emphasis added).

35 pallemaerts, “International Environmental Law From Stockholm to Rio: Back to the Future?”, p- 15.
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the world’s command economies in the late 1980s and early 1990s, there appears to be
no alternative to an international economic system predicated on open markets and free
trade. Global and transboundary environmental problems are thus addressed within this

wider political and economic framework.

1.3  Trade and Environment

Awareness-raising activities — such as international conferences devoted to
environmental themes — do not on their own tackle or improve the quality of the
environment. Scientific reports do not automatically lead to less stratospheric ozone
depletion. Statements of good intentions in the UN General Assembly cannot prevent the
extinction of endangered species. Sovereign states may not stop economically beneficial
— but environmentally polluting — activities for the ‘global good’. The creation of MEAs
is now the centrepiece of international efforts to control global environmental problems.
However, particular countries may sometimes take domestic action in order to protect
their own environment or the environment outside their borders. Indeed, it was domestic
actions of this type — particularly import bans — that placed the trade and environment
issue on the agenda of international politics.

Examples of conflict between trade and environmental policies are now well
documented. In addition to the tuna-dolphin dispute, there have been cases such as the
1988 intra-EC dispute over the Danish government’s regulations requiring carbonated
drinks to be sold in containers with a deposit and return system, the 1992 Belgian
(Wallonia) waste import ban, the 1994 US-EU disagreement over imports of European
cars that failed to comply with US corporate average fuel economy fuel efficiency
standards, and the ‘reformulated gasoline case’ brought against the US by Venezuela
and Brazil in 1996. More recently, the WTO in 1998 ruled against the unilateral US
trade measure — again, an import ban — designed to protect sea turtles from being killed

during shrimp harvesting in Asia.*®

3 For detail on all these cases, see J. Lee, “Trade-related Environmental Impacts: How Much is a Dolphin
Worth?”, pp. 27-48 in Brack (ed), Trade and Environment. The ‘shrimp-turtle’ case is revisited in section
2.2.2. A
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There have been attempts to reconcile trade and environment conflicts. Ever
since UNCED, many discussions have centred on the notion that trade policies and
environmental policies should be ‘mutually supportive’. What this means in practice,
however, has proven difficult to determine.’’ After all, GATT regulations are clearly
based on the premise that states must be prevented from creating barriers to the free
flow of goods in the world market. One way in which the international community has
attempted to deal with transboundary and global environmental problems, while
avoiding disruptive unilateral trade measures of the types described above, is through
the creation of MEAs. There are now nearly 200 MEAs, more than 20 of which in some
way incorporate trade measures to attain a larger environmental objective.’® And in the
absence of an overarching system of international environmental law, such individual
agreements will continue to be negotiated and some will certainly have implications for
international trade.

The interaction between such MEAs and the multilateral trading system has
been one of the most highly debated topics in the 1990s. In response to the growth of
the trade and environment debate in general, as well as the environmentalist criticisms
made of the GATT/WTO in particular, a Committee on Trade and Environment (CTE)
was created at the completion of the Uruguay Round of the GATT in 1994. The CTE
discussed the use of trade restrictive measures in MEAs, in addition to other trade and
environment issues, and presented its first report to the 1996 WTO Ministerial
Conference in .Singapore.39 There was widespread disappointment, however, with the
perceived lack of results from the CTE’s first two years of work: no substantive
recommendations were made in the report other than to continue discussions. Indeed,
after two further years of discussions, a high-level meeting of trade and environment

officials was held in Geneva in March 1999 to “break the log-jam’” in the CTE, but

37 Chapter 2 of Agenda 21 called on the international community to “ensure that environmental and trade
policies are mutually supportive”. See section 2.2.3 below.

38 Esty, Greening the GATT, lists MEAs with trade restrictive provisions in Appendix D.

¥ wWTO, Report (1996) of the Committee on Trade and Environment, WT/CTE/1, 12 November 1996.
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there was no resolution. The issue therefore remains high on the agenda for the
Millennium round of trade negotiations in the WTO and for discussion in other fora,

such as UNEP and UNCTAD.!

1.4  Structure of the Thesis

The purpose of this chapter has been to introduce the question addressed in this study,
as well as to outline the issues of international environmental politics and the trade and
environment debate that form the background for the research. The thesis is structured
into five further chapters.

Chapter 2 reviews the two bodies of literature that are drawn upon to form an
analytical framework for examining the research question. First, the literature on
international regimes. A review of three “driving forces” within regime analysis —
related to power, interests, and knowledge — provides a starting point for choosing the
factors with which to analyse regime content.*’ Second, the literature on trade and
environment issues, and on the use of trade restrictive measures in MEAs in particular,
provides an additional basis for examining the particular cases chosen and addressing
the subject of regime linkage. These reviews of the literature allow the construction of
an analytical framework for answering the research question. Four factors are proposed
to account for regime content.

Chapters 3 and 4 apply the analytical framework to two in-depth case studies.
The end of each chapter reviews the evidence for each of the factors proposed to
account for regime content. Chapter 3 examines the trade restrictive provisions of the
Montreal Protocol on ozone layer depletion, deemed to be one of the most successful
MEAs. The Protocol uses trade restrictions as part of a package of measures designed to

reduce the production and use of ozone-depleting substances. Imports and exports of

“0 ICTSD, “Integrating the Global Trade and Environment Agendas”, BRIDGES Weekly Trade News
Digest, vol. 2, no. 11 (30 March 1998), p. 1.

! See ICTSD, BRIDGES Weekly Trade News Digest, vol. 2, no. 45 (November 23, 1998). The CTE is
discussed in more detail in section 2.2.2.

20. Young and G. Osherenko, “International Regime Formation: Findings, Research Priorities, and
Applications”, pp. 223-61 in Young and Osherenko (eds), Polar Politics, p. 247.
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these substances, and products containing them, were prohibited between parties and
non-parties to the Protocol to encourage countries to adhere to the agreement and to
prevent industrial migration (or ‘leakage’) to non-parties to escape the control measures.

Chapter 4 examines the trade measures of the Basel Convention on
transboundary hazardous waste movements. Unlike the Montreal Protocol, the Basel
Convention’s provisions are structured around trade regulation and restriction of
hazardous waste movements, rather than as part of a package of measures aimed at
reducing the generation of the problem. Exports of hazardous waste can only take place
with the prior notification and consent of the importing country, and there is now a ban
on hazardous waste exports from industrialised to developing countries.

Chapter 5 reviews the findings from the case studies and considers what
elements of the framework could be improved or expanded. In particular, current
knowledge-based approaches within regime analysis are too narrowly drawn to account
for the influence of ideas and values on regime content. Thus, an expanded knowledge-
based approach emphasising the role of governing ideas, or dominant social paradigm,
is necessary. Using this approach, the two cases are revisited and the .analysis is
extended to two post-UNCED MEAs at the trade and environment interface: the
Rotterdam Convention on trade in chemicals and pesticides and the proposed Cartagena
Protocol to the Convention on Biological Diversity.

In conclusion, Chapter 6 summarises the factors that influence regime content as
evidenced by the use of trade restrictive provisions in the MEAs examined. It revisits
the issue of regime linkage and suggests why the trade regime should not take
precedence over environmental concerns in international society. The chapter further
outlines the relevance of the findings for international relations in general, and for
regime theory and international environmental politics in particular by drawing out
some implicatioqs for the design of future MEAs that might employ trade restrictions.

Lastly, the chapter proposes some avenues for further research.
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Chapter Two

Regime Content and Trade Restrictions: An Analytical Framework

This thesis focuses on international co-operation, and in particular on international
environmental regimes and the conditions under which trade restrictive measures are
used to help attain the objectives of these regimes. Trade restrictive measures are an
example of regime content, as will be outlined below. Moreover, the use of such
restrictions in multilateral environmental agreements (MEAs) points to an important
linkage between the international environmental and trade regimes.

This chapter outlines the analytical framework used to determine under what
conditions trade restrictive measures will be incorporated into an MEA. The first two
sections examine the literature that is central to the analytical framework, regime
analysis literature and the trade and environment literature. Regime theory provides a
well-developed theoretical framework regarding international co-operation and the
development of international agreements from which to pursue questions about regime
content. The trade and environment literature is employed because it has initiated the
debate about the relationship between the provisions of one regime — the multilateral
trading system — and others, such as environmental regimes designed to end depletion of
the ozone layer or control the hazardous waste trade. This thesis integrates the ideas and
concepts from two different literatures to advance understanding regarding the use of
trade restrictive measures in MEAs specifically, and factors influencing regime content
more generally.

The third and final section of the chapter expands on the concept of regime
content, outlines in detail the framework for analysis and presents the factors used to
answer the research question. The four factors relate to power, interests, knowledge and
institutional forum. Finally, the chapter discusses the selection of the cases studies

analysed within the framework.
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2.1 The Search for Relevant Theory: International Regimes and the Global
Environment

The conditions that facilitate or hinder international co-operation have been a major
focus for international relations scholars. Traditionally, some observers have argued that
because states are concerned primarily with issues of security and power, co-operation
is unlikely to occur frequently, if at all. And even when co-operation is achieved, it is
unlikely to be sustained. Both realists, who focus on the distribution of power in the
study of international politics, and neorealists, who focus on the anarchic nature of the
international system as the key characteristic, are pessimistic about the chances for co-
operation in such a “self-help” system.! States focus on maximising their power, or
“gains”, with respect to the relative power of other states thus making co-operation
“harder to achieve, more difficult to maintain and more dependent on state power”.2 In
this view, international environmental co-operation is even more unlikely given that it is
conceived of as an issue of ‘low politics’, that is, not concerned with state security or
power.

However, dissatisfaction with these dominant paradigms of international politics
was encouraged by the rise of global interdependencies, the growing evidence of co-
operative interstate behaviour and the increase in the number and prominence of
international institutions. Neoliberal institutionalism challenged the realist conception of
international society and its assumption that states are unlikely to co-operate even in the

face of mutual interests.’ Neoliberals focus on explaining international co-operation in

! Realism and neorealism is represented in J. Grieco, “Anarchy and the Limits of Cooperation: a realist
critique of the newest liberal institutionalism”, International Organization, no. 42 (Summer 1988), pp.
485-507; and K. Waltz, Theory of International Politics (London: Addison Wesley, 1979). See also R.
Powell, “Anarchy in International Relations Theory: the Neorealist-Neoliberal Debate”, International
Organization, vol. 48, no. 2 (Spring 1994), pp. 313-44.

? Grieco, “Anarchy and the Limits of Cooperation: a realist critique of the newest liberal institutionalism”,
p. 487.

* S. Haggard and B. Simmons, “Theories of international regimes”, International Organization, vol. 41,
no. 3 (Summer 1987), pp. 491-517. However, as Hurrell points out, much of European thinking on
international society has not been as ‘dichotomous’ between the notions of anarchy and society (and hence
Bull’s Anarchical Society) as post-war American scholarship, and more attuned to the possibility of co-
operation between states. See A. Hurrell, “International Society and the Study of Regimes: A Reflective
Approach”, pp. 49-72 in V. Rittberger (ed), Regime Theory and International Relations (Oxford:
Clarendon Press, 1995), p. 50. Or as Buzan puts it, “regime theory and international society are part of the
same tradition, but due to the peculiarities of academic discourse, they have become largely detached from
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international politics, and although they accept that anarchy is an important factor in
international relations, it is asserted that significant areas of common interest exists
between states and that institutions can help ensure — or even bring about — mutually
beneficial outcomes to co-operation.*

One manifestation of the attempts to explain international co-operation from an
institutionalist perspective is regime theory. According to Robert Keohane, the concept
of international regimes in fact “originated as a way to understand international
cooperation”.” Or as another group of scholars put it, “regime theory is to explain the
possibility, conditions, and consequences of international governance beyond anarchy
and short of supranational government”.® Co-operation occurs when “actors adjust their
behavior to the actual or anticipated preferences of others, through a process of policy
coordination” such that “benefits to participants” ensue.” Moreover, institutions can
provide the necessary incentives to produce such co-operation.

The need to understand such co-operation is framed by the fact that there is no

supra-national government or ‘Leviathan’ to impose such behaviour upon sovereign

states in a system without a higher authority. This is the ‘anarchy’ of international

one another”. B. Buzan, “From International System to International Society: Structural Realism and
Regime Theory Meet the English School”, International Organization, vol. 47, no. 3 (Summer 1993), pp.
327-52 (p. 328). Arguably, institutionalists have intellectual roots that go back as far as Grotius, through
the functionalist approaches (e.g. Mitrany) of the 1960s and ‘complex interdependence’ thesis of Nye and
Keohane in the 1970s. Indeed, in the seminal volume edited by Krasner on regimes, he refers to a debate
between ‘realists’ and ‘Grotians’ (liberal institutionalists), in which Grotians see institutions and regimes
as “pervasive and significant phenomena in the international system”, See S. Krasner, “Structural Causes
and Regime Consequences: Regimes as Intervening Variables”, pp.1-21 in S. Krasner (ed), International
Regimes (Ithaca: Cornell University Press, 1983), pp. viii and 10.

* Neo-liberal institutionalism is represented in the contributions to R. Keohane (ed), International
Institutions and State Power: Essays in International Relations Theory (Boulder: Westview Press, 1989),
particularly Keohane’s article on “Neoliberal Institutionalism: A Perspective on World Politics”, pp. 1-20.
See also O. Young, International Cooperation: Building Regimes for Natural Resources and the
Environment (Ithaca: Comell University Press, 1989) and for a review of the debate, D. Baldwin (ed),
Neorealism and Neoliberalism: The Contemporary Debate (New York: Columbia University Press, 1993).

5 R. Keohane, “The Analysis of International Regimes”, pp. 23-45 in Rittberger (ed), Regime Theory and
International Relations, p. 23.

S P. Mayer, V. Rittberger and M. Ziirn, “Regime Theory: State of the Art and Perspectives”, pp. 402-12 in
Rittberger (ed), Regime Theory and International Relations, p. 392.

7 Keohane, “The Analysis of International Regimes” in Rittberger (ed), Regime Theory and International
Relations, p. 23.
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politics that neorealists argue limits the likelihood of co-operation. But such co-
operation can and does take place. And while co-operation can also take place in the
absence of international regimes, regimes are examples of co-operative behaviour and,

according to some observers, facilitate such co-operation.®

2.1.1 International Regimes

Regime definition has not been an easy task for analysts, nor has it been universally
accepted as a useful enterprise.” The most common definition of regimes is that of
Stephen Krasner: regimes are “implicit or explicit principles, norms, rules and decision-
making procedures around which actor expectations converge in a given issue area”.'?
This definition seeks a middle ground between definitions of regimes which focus either
on the concepts of “order” (regular, patterned behaviour) and “explicit commitments”
(rules)."! For example, while some argue that the existence of patterned behaviour alone -
should lead one to suspect that a regime is at work (e.g. a predictable pattern of
multilateral financial interactions), others define a regime as agreements among states
which aim to regulate national actions within an issue area (e.g. formal treaties).'

Clearly, neither of these is sufficient on its own as a definition of a regime. Patterned

behaviour is not necessarily an indication of co-operative activity caused by an

¥ Haggard and Simmons, “Theories of International Regimes”, p. 495. See also Mayer, Rittberger and
Ziim, “Regime Theory: State of the Art and Perspectives” in Rittberger (ed), Regime Theory and
International Relations, pp. 402-12.

® The classic critique of the regime concept is S. Strange, “Cave! hic dragones: A Critique of Regime
Analysis”, pp. 337-54 in Krasner (ed), International Regimes. Strange argued that regimes were
epiphenomenal and that the concept itself obscured the power relationships that were the real determinants
of interstate behaviour. She also criticised it for being an American fad, but see accounts of subsequently
developed British and German approaches to regime analysis in R. Tooze, “Regimes and international
cooperation”, in A. Groom and P. Taylor (eds), Frameworks for International Co-operation (London:
Pinter Publishers, 1990) and V. Rittberger, “Research on International Regimes in Germany”, pp. 3-22 in
Rittberger (ed), Regime Theory and International Relations.

193, Krasner, “Structural Causes and Regime Consequences: regimes as intervening variables”, in
Krasner (ed), International Regimes, p. 1.

! Haggard and Simmons, “Theories of International Regimes”, p. 493; Keohane, “The Analysis of
International Regimes” in Rittberger (ed), Regime Theory and International Relations, p. 27.

12 For discussion, see Haggard and Simmons, “Theories of International Regimes”, pp. 493-96.
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institution or regime and treaties alone may do little to encourage co-operation or change
state behaviour. .

There does, however, seem to be some consensus among scholars that regimes
are best understood to encompass both elements: explicit rules and norms as well as
behavioural effects, and that there is a link between the two. Because regime theorists
are concerned with governance in an international system that has no higher authority
than the individual state, they examine the legitimacy of international rules and
institutions — as well as underlying norms — that encourage co-operation among actors. "
That is, they study the establishment of regimes.

It is useful at this stage to briefly draw attention to two approaches within
institutionalism and regime analysis that are most often termed “rationalist” and
“reflectivist™.'* Some approaches to regime theory — that focus on the distributions of
interest and power — are rooted in rational actor models such as those found in
economics and po‘litical economy. These approaches highlight the continuing
importance of the role of the state and the significance of negotiating processes in the
institutions and regimes that bring about and facilitate international co-operation. Other
approaches related to knowledge and socio-political context have incorporated views
from sociological and anthropological theory and illuminate how values, norms and
ideas are important factors in international relations. While it is beyond the scope of this
thesis to attempt a full review of the background to this debate, it is important to note

that defining key concepts within regime theory is an ongoing endeavour.'’ Thus, this

1 Mayer, Rittberger and Ziirn, “Regime Theory: State of the Art and Perspectives”, pp. 391-430. I would
also suggest that the variety of vocabulary employed in the discipline gives the impression of greater
confusion regarding regimes than actually exists, especially for the uninitiated. For example, the words
regime, governance, and institution are often used interchangeably — Young and von Moltke refer to the
establishment of “international regimes or governance systems” — although these terms could potentially
refer to different, if related, concepts. O. Young and K. von Moltke, “The Consequences of International
Regimes: Report from a Barcelona Workshop”, International Environmental Affairs, vol. 6, no. 4 (Fall
1994), pp. 348-70. However, the important point regarding what is called regime theory is that
explanations are required for political regulation that exists beyond the nation state and beyond what
realist perspectives can account for.

4 R. Keohane, “International Institutions: Two Approaches”, International Studies Quarterly, vol. 32, no.
4 (December 1988).

15 For more detail on the debate between rationalist and reflectivist theories, see A. Hasenclever, P. Mayer

and V. Rittberger, Theories of International Regimes (Cambridge: Cambridge University Press, 1997), pp.
23-26; 154-61; 211-24. :
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thesis makes the assumption that an analysis informed by a single theoretical approach
is less desirable than one that incorporates several approaches to achieve a satisfactory
explanation for complex behaviour.'® |
Regime definition, however, is not the purpose of this thesis and the differences
in the literature about some points does not in general detract from the usefulness of this
mode of inquiry. And as Keohane has pointed out, “it is counterproductive to dwell
excessively on definitional issues when important theoretical and empirical questions
are unresolved”.!” For the sake of continuity and clarity, however, it is useful to state
which definition of international regimes is used here. This thesis considers regimes to
be “social institutions that consist of agreed upon principles, norms, rules, decision-
making procedures, and programs that govern the interactions of actors in specific issue
areas”.'®
While international regimes may vary substantially in terms of membership,
functional scope, geographical domain, degree of formalisation and stage of
development, successful regimes serve to “enmesh their members in social practices
that evolve over time and guide the behavior of a variety of actors in significant
ways”.!"” Moreover, international regimes “almost always have at their core a written
agreement or convention that establishes specific rules, commitments, and decision-

making procedures to aid in the process of governance”.”’

' See sections 2.3.2 and 2.3.3 for further detail on the analytical approach taken here.

' Keohane, “The Analysis of International Regimes” in Rittberger (ed), Regime Theory and International
Relations, p. 26.

'® M. Levy, O. Young and M. Ziim, “The Study of International Regimes”, European Journal of
International Relations, vol. 1, no. 3 (September 1995), pp. 267-330 (p. 274). Conceived of in this
manner, international regimes are distinct from — although often related to — international organisations,
which are material entities possessing physical locations and other such attributes. See also O. Young,
International Cooperation: Building Regimes for Natural Resources and the Environment, p. 32,

0. Young, “Rights, Rules, and Resources in World Affairs”, pp. 1-24 in O. Young (ed); Global
Governance: Drawing Insights from the Environmental Experience (Cambridge, MA: MIT Press, 1997),
p. 6.

2D, Victor, K. Raustiala and E. Skolnikoff, “Introduction and Overview”, pp. 1-46 in D. Victor, K.

Raustiala and E. Skolnikoff (eds), The Implementation and Effectiveness of International Environmental
Commitments: Theory and Practice (Cambridge, MA: MIT Press, 1998), p. 8.
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2.1.2 Components of Regime Theory: Power, Intzrests, and Knowledge

In order to differentiate the various strands of thought in regime analysis, it is useful to
identify several explanatory arguments. The three categories, or “driving forces” as they
have been referred to, are power, interests, and knowledge.?' While these categories are
not necessarily mutually exclusive — and as will be suggested later, they probably

should not be — most analysts currently use this distinction.??

Power

Power remains an important feature in international relations. Traditional interpretations
of power relate to military and economic superiority.? In international environmental
relations, however, it is often suggested that not all forms of power are fungible. That is,
power in one area — such as military might — may not be transferable to another area —
such as environmental negotiations.?* While this may be true, various actors do exercise
power in pursuit of their environmental objectives.

Power-based theories of international regimes focus on the distribution of power
in the international system as the key determinant of regime formation. This way of
thinking is most closely related to the realist tradition in international relations. Realists
are sceptical about the chances for co-operation in an anarchic self-help system because

“the structure of international politics limits the cooperation of states”, and furthermore,

! Levy, Young and Ziirn, “The Study of International Regimes”, p. 283; O. Young and G. Osherenko,
“International Regime Formation: Findings, Research Priorities, and Applications”, pp. 223-61 in O.
Young and G. Osherenko (eds), Polar Politics: Creating International Environmental Regimes (Ithaca:
Commell University Press, 1993), p. 247.

2 gee Hasenclever, Mayer and Rittberger, Theories of International Regimes, pp. 3-5; G. Osherenko and
O. Young, “The Formation of International Regimes: Hypotheses and Cases”, pp. 1-21 in Young and
Osherenko (eds), Polar Politics; I. Rowlands, The Politics of Global Atmospheric Change (Manchester:
Manchester University Press, 1995), chapter 1; and P. Haas, “Epistemic Communities and the Dynamics
of International Environmental Cooperation”, pp. 168-201 in Rittberger (ed), Regime Theory and
International Relations.

2 As Holsti puts it, “the index of power is...technological, economic and military-weaponry leadership”;
K. Hosti, The Dividing Discipline: Hegemony and Diversity in International Theory (Boston: Unwin
Hyman, 1985), p. 56.

2 For discussion of the “diminished fungibility” of power, see J. Nye, Bound to Lead: The Changing
Nature of American Power (New York: Basic Books, 1990), p. 189.
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“structural constraints cannot be wished away”.>* In general, strict realist or neorealist

positions would not acknowledge that institutions or regimes could improve — or indeed
have any effect on — interstate relations.?

Nevertheless, Hasenclever, Mayer and Rittberger point out that power-based
theories of regime formation “are self-conciously realist yet take international
cooperation and regimes ... seriously as significant phenomena to be accounted for by
international relations theory.”?’ For example, scholars looking at international political
economy have suggested that the existence of a militarily, economically and
technologically dominant power — a hegemon — would lead to “more cooperative”
interstate relations.?® This became known as hegemonic stability theory, which linked
the status of regimes to the status of the hegemon. When a dominant power exists,
regimes are created and maintained, whereas when a hegemon declines, so do regimes.
This theory developed two explanations regarding ‘benign’ hegemons — the dominant
power is willing to pay the costs of certain institutional arrangements because of the
benefits that it will receive — and ‘malevolent” hegemons — who coerce others to accept
institutional arrangements that benefit the hegemon.?’ Power-based theories of regime
creation argue that an examination of power capabilities in the international system is
necessary for an understanding of co-operation in world politics.

The theory has been challenged in several ways. Theoretically, critics argue that

regimes can be maintained and even strengthened without the presence of a hegemon.*

¥ Waltz, Theory of International Politics, pp. 105 and 109.

26 See, for example, J. Mearsheimer, “The False Promise of International Institutions”, International
Security, vol. 15 (1990), pp. 5-56.

7 Hasenclever, Mayer and Rittberger, Theories of International Regimes, pp. 83-84.

2 R. Keohane, After Hegemony: Cooperation and Discord in the World Political Economy (Princeton:
Princeton University Press, 1984), p. 34. See also, R. Keohane and J. Nye, Power and Interdependence
(Boston: Little, Brown and Co, 1977).

¥ On the differentiation between benign and malevolent hegemonic stability theory, see D. Snidal, “The
Limits of Hegemonic Stability Theory”, International Organization, vol. 39, no. 4 (Autumn 1985), pp.
579-614. For examples of work employing the benign version, see C. Kindleberger, World in Depression
(Berkeley: University of California Press, 1973). For the malevolent version, see R. Gilpin, War and
Change in International Politics (New York: Cambridge University Press, 1981).

30 See Snidal, “The Limits of Hegemonic Stability Theory”. In “Theories of International Regimes”,
Haggard and Simmons provide a good overview of the critiques levelled at the theory.
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Robert Keohane further suggests that the empirical evidence supporting hegemonic
stability theory is also weak, a claim supported by Oran Young.>' A research project on
five different regimes found no evidence of a single state making use of superior
material resources to obtain or impose its preferred outcome.>? As a result, the theory
does not retain much influence in its purest form. Young has even argued that
hegemonic stability theory is “dead” ¥ Nevertheless, it would be a mistake to
completely dismiss the importance of power in the process of regime formation and
maintenance. For instance, a powérful actor may posses an informal ‘veto power’ over
the existence of a regime — the likely failure of the Kyoto Protocol if the US does not
ratify it, for example.’* An actor may also have power that is more ‘issue specific’

rather than hegemonic.*®> Environmental issue-specific power could for instance be

3! Keohane, After Hegemony, chapter 9; R. Keohane, “The Demand for International Regimes”, pp. 141-
171 in Krasner (ed), International Regimes, p. 142; and with reference to international environmental
regimes, O. Young, “Global Environmental Change and International Governance”, Millennium, vol. 19,
no. 3 (Winter 1992), p. 341.

32 0. Young and G. Osherenko, “Testing Theories of Regime Formation: Findings from a Large
Collaborative Research Project”, pp. 223- 51 in Rittberger (ed), Regime Theory and International
Relations, p. 228.

3 Young has variously claimed that hegemonic stability theory was “dead” and “laid to rest”. See Young,
International Cooperation: Building Regimes for Natural Resources and the Environment, p. 204, and
Young and Osherenko, “International Regime Formation: Findings, Research Priorities, and
Applications”, in Young and Osherenko (eds), Polar Politics, p. 253.

3 On veto power in international environmental politics, see G. Porter and J. Brown, Global
Environmental Politics (Boulder: Westview Press, 1991), pp. 38-44. Rowlands has referred to this as
“negative hegemony” and Litfin as “the power of the weak”; Rowlands, The Politics of Global
Atmospheric Change, p. 161; K. Litfin, Ozone Discourses: Science and Politics in Global Environmental
Cooperation (New York: Columbia University Press, 1994), p. 203.

35 On issue specific power, see Haas, “Epistemic Communities and the Dynamics of International
Environmental Cooperation”, in Rittberger (ed), Regime Theory and International Relations, p. 177.
Young also cautions against throwing out power as an explanatory variable completely; Young and
Osherenko, “International Regime Formation: Findings, Research Priorities, and Applications,” in Young
and Osherenko (eds), Polar Politics, p. 253. For an example of an attempt to ‘revive’ hegemonic theory,
see D. Lake, “Leadership, Hegemony, and the International Economy: Naked Emperor or Tattered
Monarch with Potential?”, International Studies Quarterly, vol. 37 (1993), pp. 459-489. Lake argues that
the weakness of the theory is that it has not been properly developed, a task which should still be
undertaken. Another power-based theory of international relations, which is generally ignored in the co-
operation literature, is ‘dependency theory’. While it has also been challenged for its usefulness in
explaining regime formation (see Rowlands, The Politics of Global Atmospheric Change, pp. 17-19), a
variation of dependency arguments (that the inequitable structure of the international system is ignored,
even under discussions of environment and development) may yet require closer examination. For an
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exercised by a state that controls enough trade so that unilateral trade restrictions for
environmental purposes would have serious economic consequences for trading
partners. Power can also be “soft”, in the sense of being able to set agendas and

determine the framework for debate.>¢

Interests

A second approach to explaining international co-operation focuses on the importance of
state interests. Supporters of this approach argue that international regimes help states
realise common interests, thus directly challenging realist scepticism towards
institutions. Based on rational choice models and closely related to the neoliberal beliefs
outlined above, interest-based theories of regimes have been extraordinarily influential
in the past decade and have come to represént the mainstream approach to analysing
international institutions.®’

The fundamental premise of interest-based theories is thus that regimes will arise
when self-interested parties seek to co-ordinate their behaviour to achieve joint gains.*®
States co-ordinate their behaviour to “avoid collectively sub-optimal outcomes, and
states can be shown to have an interest in maintaining existing regimes even when the
factors that brought them into being are no longer operative.”® Sometimes known as the
“utilitarian™ or “co-operation under anarchy” approach, insights from game theory are
often used to expand this argument.*’ Analysts assert that rational actors may not always
reach optimal outcomes (such as in the Prisoner’s Dilemma game situation) but that

regimes facilitate achieving joint gains (by lengthening the shadow of the future,

initial attempt at such an analysis using the case of climate change, see M. Paterson, Global Warming and
Global Politics (London: Routledge, 1996), chapter 8.

36 On “soft power”, see Nye, Bound to Lead, pp. 31-33.
37 Hasenclever, Mayer and Rittberger, Theories of International Regimes, p. 4.

38 Osherenko and Young, “The Formation of International Regimes: Hypotheses and Cases”, in Young
and Osherenko (eds), Polar Politics, p. 11. '

* Hasenclever, Mayer and Rittberger, Theories of International Regimes, p. 4.

40 For greater detail on interest-based approaches, see Chapter 3 of Hasenclever, Mayer and Rittberger,
Theories of International Regimes.
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encouraging reciprocity, and irﬂproving information and communication).* Thus,
regimes influence state behaviour, which in turn influence outcomes.

Despite these insights, however, this approach is limited because it has difficulty
explaining the form of any co-operation that takes place, as well as how a regime might
change or what scope it might have.*” What are the mechanisms by which international
institutions influence state behaviour and thus outcomes? Taken purely on its own
merits, an interest-based approach formalised in game theory suffers from the same
problems as hegemonic stability'theory. That is, while they are both parsimonious
theories, they fail to account for important features of international co-operation and are
therefore limited by their simplicity.

A second and less game-theoretic approach to interests asserts that while
institutions do not supersede or overshadow states, the way in which they influence state
interests is related to three factors -- the "three Cs".** First, institutions increase
governmental concern for the issue at hand; second, they enhance the contractual
environment for states to co-operate; and third, they increase national political and
administrative capacity.** This appfoach also has its weaknesses, however. Haggard and
Simmons argue that it is better at “specifying when regimes will be demanded rather
than suggesting how or when they will be supplied”.“ And while this approach better
clarifies how institutions affect state interests and behaviour, it does not take into
account how knowledge affects state behaviour. Hasenclever, Mayer and Rittberger
correctly point out that interest-based approaches in general cannot account for “the

effects of learning and ideas on how actors define and understand their interests”.*®

*! See K. Oye (ed), Cooperation Under Anarchy (Princeton: Princeton University Press, 1986); R.
Axelrod, The Evolution of Cooperation (New York: Basic Books, 1984); Keohane, After Hegemony, p. 69.

2 Haggard and Simmons, “Theories of International Regimes”, p. 504.

 Haggard and Simmons refer to these as “functional theories” of regimes; Haggard and Simmons,
“Theories of International Regimes”, p. 506.

“ M. Levy, R. Keohane and P. Haas, “Improving the Effectiveness of International Environmental
Institutions”, pp. 397-426 in P. Haas, R. Keohane and M. Levy (eds), Institutions for the Earth: Sources of
Effective International Environmental Protection (Cambridge, MA: MIT Press, 1993), p. 424.

4 Haggard and Simmons, “Theories of International Regimes”, p. 506.

4 Hasenclever, Mayer and Rittberger, Theories of International Regimes, p. 32.
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While interest-based approaches may have flaws, the concept of interests cannot
be ignored when considering explanations of regime formation. In fact, there have been
more recent attempts to reformulate what is included in an interest-based account of
international co-operation. Oran Young and Gail Osherenko, citing dissatisfaction with
traditional methods of factoring interests into regime formation explanations, conducted
a project that considered ten interest-based hypotheses that envision regime formation as
a process of interactive decision-making.” The hypotheses were successfully tested
empirically and interactive decision-making — or institutional bargaining — has
subsequently been referred to as a more realistic model of regime formation.*® However,
the authors encourage further empirical study to test the hypotheses. Hasenclever, Mayer
and Rittberger suggest that future tests need to include non-regime cases, to gain more
“explanatory leverage” from the hypotheses.*’ Nevertheless, Young and Osherenko
argued that the role of interests must form part of a multivariate approach to the study of

regimes.>

Knowledge _

Regime formation has also been attributed to knowledge-based, or cognitive, factors. As
Osherenko and Young explain, “knowledge and values not only affect power and
operate as determinants of interests, they also play a more direct role in regime
formation”.>! Knowledge-based theories challenge the realist and neoliberal assumption

that the state is a rational actor, and criticise a lack of attention to normative factors and

47 These hypotheses include: integrative bargaining and the veil of uncertainty, equity, salient solutions,
exogenous shocks or crises, policy priority, the common good, science and technology, relevant parties,
compliance mechanisms, and leadership; Osherenko and Young, “The Formation of International
Regimes: Hypotheses and Cases,” pp. 11-19. See also, Mayer, Rittberger and Zurn, “Regime Theory:
State of the Art and Perspectives,” in Rittberger (ed), Regime Theory and International Relations, p. 413.

%8 Hasenclever, Mayer and Rittberger, Theories of International Regimes, p. 72.
> Hasenclever, Mayer and Rittberger, Theories of International Regimes, p. 79.

50 Young and Osherenko, “International Regime Formation: Findings, Research Priorities, and
Applications”, pp. 232-42 and 246-51. I will return to this point in section 2.3.1.

5! Osherenko and Young, “The Formation of International Regimes: Hypotheses and Cases,” p. 19. An

oft-cited study on the importance of ideas in international relations is E. Haas, When Knowledge is Power:
Three Models of Change in International Organizations (Berkeley: University of California Press, 1990).
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the importance of ideas. In contrast, knowledge-based studies focus on the importance
of values, norms and ideas in international relations and take a reflective approach to
international institutions, as mentioned in section 2.1.1. Thus, as opposed to the
rationalistic orientation of the power and interest approaches, knowledge-based theories
have a sociological orientation.
Cognitive approaches emphasise the importance of inter-subjectively shared

meanings in regime analysis. As Peter Haas puts it:

Before states can agree on whether and how to deal collectively with a specific

problem, they must reach some consensus about the nature and the scope of the

problem and also about the manner in which the problem relates to other concerns in

the same and additional issue-areas.*
Thus, a minimum of collective understanding concerning the issues at stake is proposed
as a necessary condition for the creation of a substantive body of rules, otherwise co-
operation would not be possible.>

A first cognitive approach emphasises scientific convergence. Supporters argue

that an agreement or consensus within a scientific community on causal relationships
and appropriate responses to an environmental problem is a prerequisite for regime
formation.>® States can subsequently develop joint policies on the basis of this
consensual knowledge.’®> Richard Cooper’s investigation of the emergence of an
international public health regime is an example of a study that suggests these

findings.*

52 P, Haas, “Introduction: Epistemic Communities and International Policy Coordination”, pp. 1-35 in P.
Haas (ed), “Knowledge, Power and International Policy Coordination”, International Organization, vol.
46, no. 1 (1992).

53 Hasenclever, Mayer and Rittberger, Theories of International Regimes, p. 141.

34 Young and Osherenko, Polar Politics, p. 265.

55 G. Sjostedt, “Issue Clarification and the Role of Consensual Knowledge in the UNCED Process”, pp.
63-86 in B. Spector, G. Sjostedt and I. Zartman (eds), Negotiating International Regimes: Lessons
learned from the United Nations Conference on Environment and Development (London: Graham &
Trotman/Martinus Nijhoff and International Institute of Applied Systems Analysis, 1994), p. 66.

%8 R. Cooper, “International Cooperation in Public Health as a Prologue to Macroeconomic Cooperation”,

pp- 178-254 in R. Cooper et al, Can Nations Agree? Issues in International Economic Cooperation
{(Washington: Brookings Institution, 1989).
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Critics argue, however, that consensual knowledge “is not a guarantee for the
emergence of international cooperation”.’ More importantly, consensus may not always
be achieved and, as Peter Haas notes, even when consensus is achieved “it is unclear
how effective consensual knowledge is...at explaining and predicting state behavior”.”®

A second cognitive approach argues that epistemic communities — knowledge-
based groups of scientists and policy-makers who share a common view about causal
mechanisms and appropriate responses and who share certain political values — are
important in the process of regime formation. Peter Haas, for example, has argued that
the presence of an epistemic community was necessary for the environmental co-
operation to control pollution in the Mediterranean.>® Proponents of this approach argue
that epistemic communities actively promote their own preferred arrangements and are
also able to prevent opposing views and values from becoming influential and dominant
at the relevant states’ domestic level.®

While an attractive idea, the epistemic community approach encounters the same
problem as the scientific convergence approach with stipulating consensus as a
precondition. Indeed, Peter Haas himself points out that “(s)cientists split on causal
knowledge cannot be members of an epistemic community”.®' There are also very
specific requirements for what constitutes an epistemic community — requirements that
are seldom met in reality. The professionals of an epistemic community must have: a
shared set of normative and principled beliefs; shared causal beliefs; shared notions of

validity; and a common policy enterprise — a conviction of trying to enhance human

welfare.®> Additionally, epistemic communities need “the right conditions to be

57 Hasenclever, Mayer and Rittberger, Theories of International Regimes, p. 153. See also Young and
Osherenko, “Testing Theories of Regime Formation: Findings from a Large Collaborative Research
Project” in Rittberger (ed), Regime Theory and International Relations, p. 237.

58 Haas, “Introduction: Epistemic communities and International Policy Coordination”, p. 30.

% P. Haas, Saving the Mediterranean: The Politics of International Environmental Cooperation (New
York: Columbia University Press, 1990).

% Young and Osherenko, Polar Politics, p. 266.
! Haas, Saving the Mediterranean, p. 55.

62 See Haas, “Introduction: Epistemic communities and international policy coordination”, p. 3.
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effective; such conditions include a near-consensus amongst the relevant knowledge
holders, and an issue that does not touch the core interests of states.”®® Karen Litfin
criticises the epistemic community approach for assuming that knowledge is separate
from political power and argues that it underestimates the extent to which scientific
information can reinforce political conflicts.** Knowledge, once produced, becomes
“something of a collective good available to all who employ it skillfully”.® Litfin
pfefers discussing knowledge-based power by empbhasising the role of discourse and
analysing the importance of language, knowledge and power in negotiations.
Knowledge-based approéches have been welcomed for their focus on non-state
actors, such as epistemic communities and non-governmental organisations.66 Both
power-based and interest-based approaches are heavily state-centric. Additionally, their
consideration of domestic politics (often ignored by the other approaches) is a useful
addition to traditional theories; and because of an emphasis on actor learning, “cognitive
theories have a dynamic that other theoretical approaches lack”.®’ However, Brenda
Seaver argues that cognitive approaches “under-emphasise the fact that knowledge is
inherently value-laden, interest-driven, and influenced by power considerations.”®® As a
newer approach to regime analysis, it still needs “to develop testable theories” according
to Robert Keohane, not to mention that separating out the independent influence of

knowledge can be quite difficult in practice.®

% C. Brown, Understanding International Relations (New York: St. Martin's Press, 1997), p. 234.
® Litfin, Ozone Discéurses, pp. 186 and 12.

% Liftin, Ozone Discourses, p- 49.

% Rowlands, The Politics of Global Atmospheric Change, p. 27.

57 Haggard and Simmons, “Theories of International Regimes”, p. 510; and Young and Osherenko,
“International Regime Formation: Findings, Research Priorities, and Applications”, pp. 242-45.

%8 B. Seaver, “Stratospheric Ozone Protection: IR theory and the Montreal Protocol on Substances that
Deplete the Ozone Layer”, Environmental Politics, vol. 6, no. 3 (Autumn 1997), pp. 31-67. (p. 49)

%% Keohane, “International Institutions: Two Approaches”, p. 393; Haggard and Simmons, “Theories of
International Regimes”, p. 512. Some confusion seems to remain among various scholars seeking to test
this hypothesis. For example, in the introductory chapter to Polar Politics, Osherenko and Young assert
that scientific consensus (as distinct from epistemic communities) was important in achieving international
co-operation in the case of the Montreal Protocol, while P. Haas in his contribution to the same volume,
states that “the ozone case does not confirm {the] hypothesis that consensual knowledge is necessary for
regime creation” and that “a focus on epistemic communities does better”. While epistemic communities

39



As this review of the three approaches to international regime analysis suggests,
all have strengths and weaknesses. One of the main critiques of regime theory in general
remains that it tends to marginalise domestic political processes and explanations,”
although progress in the areas of knowledge-based theories and even attempts to ‘bring
the state back in’ to explanations of regime formation are arguably'working to redress
this weakness.”' Indeed, regime theory development is currently turning from regime
formation and maintenance towards regime effectiveness.”> Meanwhile, analysis is
lacking in areas such as regime content, as will be outlined in section 2.3. However,
before returning to the issue of international environmental regimes and an outline of the
analytical framework for the thesis, this chapter reviews of the second body of literature

integral to the research.

could obviously play a role in generating scientific consensus, what accounts for the differing
interpretations? In his study of regime formation resulting in the Montreal Protocol, Rowlands argues that
the “correlation between scientific consensus and international co-operation is moderate to high”; he does
not explicitly adopt an epistemic ‘lens’, however. Does this mean that the interpretations of Osherenko
and Young, Haas, and Rowlands are disparate, or merely indistinct? See Osherenko and Young, “The
Formation of International Regimes: Hypotheses and Cases”, p. 19; P. Haas, “Stratospheric Ozone:
Regime Formation in Stages”, pp. 152-85 in Young and Osherenko (eds), Polar Politics, p. 176; and
Rowlands, The Politics of Global Atmospheric Change, pp. 88-95. It should also be noted, however, that
neither Haas nor Rowlands base their explanations solely on the importance of knowledge.

7 Haggard and Simmons, “Theories of International Regimes”, p. 513; H. Milner, “International Theories
of Cooperation Among Nations”, World Politics, vol. 44 (April 1992), pp. 466-96.

™ Rowlands, The Politics of Global Atmospheric Change, p. 27. See also M. Ziirn, “Bringing the Second
Image (Back) In: About the Domestic Sources of Regime Formation”, pp. 282-311 in Rittberger (ed),
Regime Theory and International Relations.

7 The question of “do regimes matter?” was posed by Krasner in 1983 (see S. Krasner “Structural Causes
and Regime Consequences” in Krasner (ed) International Regimes, p. 6) although in 1987 Haggard and
Simmons concluded that “little research has addressed whether, and in what ways, regimes matter”
(Haggard and Simmons, “Theories of International Regimes, p. 492). For response, see Young and von
Moltke, “The Consequences of International Environmental Regimes: Report from a Barcelona
Workshop”, p. 348; Victor, Raustiala, and Skolnikoff, (eds), The Implementation and Effectiveness of
International Environmental Commitments: Theory and Practice; and E. Weiss and H. Jacobson,
Engaging Countries: Strengthening Compliance with International Environmental Accords (Cambridge,
MA: MIT Press, 1998).
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2.2  The Search for Relevant Theory: International Trade and the Global
Environment

The research question posed in this thesis benefits from the discussion that is taking
place among political scientists, economists, trade analysts, environmentalists, and
diplomats regarding trade and environment issues. Indeed the trade and environment
debate has been referred to as “one of the most significant legal and political issues of
the international environmental agenda”.” While the wider debate covers many topics
such as market access, international competitiveness, subsidies and investment, this
section will restrict discussion to three areas particularly relevant for the subject of this
thesis. First, the relationship between economic growth, trade and the environment;
second, the interaction between the multilateral trading system (MTS) and

environmental policy; and third, the use of trade restrictive measures in MEAs and their

compatibility with WTO rules.

2.2.1 [Economic Growth, Trade and the Environment
A key area of contention within the debate concerns basic assumptions about the impact
of economic activity on the environment. Important issues, such as the relationships
between economic growth and the environment and between trade and environmental
degradation, are raised.” In response to these questions, the literature reveals two basic
divisions: a liberal economic perspective and an environmental perspective.

Supporters of the liberal economic perspective generally hold that economic
growth and trade are not intrinsically harmful to the environment. Rather,
environmental degradation often results from market and government failure best

corrected by market instruments — such as correct pricing that subsumes the full costs of

3 H. Ward, “Trade and Environment in the Round - and After,” Journal of Environmental Law, vol. 6, no.
2 (1994), pp. 263-295.

™ For general discussions, see K. Anderson and R. Blackhurst, “Trade, the Environment and Public
Policy”, in K. Anderson and R. Blackhurst (eds), The Greening of World Trade Issues (London: Harvester
Wheatsheaf, 1992); M. Williams, “International Trade and the Environment: Issues, Perspectives and
Challenges”, Environmental Politics, vol. 2, no. 4 (Winter 1993), pp. 80-97; and D. Pearce, Blueprint 4.
Capturing Global Environmental Value (London: Earthscan, 1995), chapter 6.
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production so pollution is no longer an ‘externality’.” Moreover, economic growth

creates both the demand, as well as the resources, for environmental protection. As
regards trade per se, the theory of comparative advantage suggests that if countries
specialise in the production of goods and services in which they are relatively most
efficient, then trade will enable countries to maximise output from a given input of
resources — a move in the direction of environmental sustainability. In general, neo-
classical economists assert that a free-market economy is responsible for an optimal and
efficient allocation of resources and thus restrictions on trade are unlikely to be the most
appropriate way to address environmental problems.™

In contrast, many environmentalists argue that the current model of economic
growth is harmful to the environment because it is based on the unsustainable
consumption of natural resources, environmentally harmful production practices and the
generation of waste.”’ And market instruments have not taken into account the cost of
environmental degradation and resource depletion, as they are considered to be
externalities in neo-classical economics. Moreover, if such environmental externalities

are not incorporated into economic prices and decision-making, then trade acts as a

5 An example of environmental degradation caused by government “failure’ is the use of subsidies, which
may encourage intensified land use and the overuse of pesticides in the case of agriculture or overfishing
in the case of fisheries subsidies.

76 See, for example, M. Radetski, “Economic Growth and the Environment”, World Bank Working Paper
No. 122 (1992); P. Sorsa, “The Environment: A New Challenge to the GATT?”, World Bank Policy
Research Working Paper No. 980 (1992); P. Lloyd, “The Problem of Optimal Environmental Policy
Choice” in Anderson and Blackhurst (eds), The Greening of World Trade Issues, p. 49; and J. Bhagwati,
“The Case for Free-Trade”, Scientific American (November 1993), pp. 18-23.

7 One aspect of the relationship between economic growth and environmental degradation is well
illustrated by the debate over the so-called environmental Kuznets curve. The Kuznets Curve is an
inverted U showing that as per capita income rises, so do per capita emissions of certain pollutants. It is
asserted by some economists, however, that after a per capita level of income of $5,000 is reached, then
these per capita emissions decrease (in other words, higher incomes eventually lead to lower levels of
pollution). However, this argument was initially put forward on the basis of examining only one pollutant
emission, sulphur dioxide, and the premise was subsequently shown to be invalid for other pollutants, such
as carbon dioxide (that is, many emissions continue to increase as economic growth — measured as
increasing per capita income levels over $5,000 — also increases). Moreover, it has been shown that there
is no relationship between income per capita and problems such as deforestation or animal or plant
extinction. The existence of an environmental Kuznets curve was first proposed by G. Grossman and A.
Krueger, “Environmental Impacts of a North American Free Trade Agreement”, National Bureau of
Economic Research Working Paper No. 3914 (1991). For discussion, see Pearce, Blueprint 4: Capturing
Global Environmental Value, pp. 109-11.
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magnifier of unsustainable patterns of economic activity. Intervention in the market —
including restrictions on trade — may therefore be necessary.”

In addition to these key differences between the two perspectives, there is
controvei'sy regarding whether or not the global environmental resource base constitutes
a binding constraint on economic expansion and trade. Many environmentalists argue
that the earth is reaching its capacity for managing pollution and replenishing depleted
resources, while many economists argue that a combination of technological innovation,
human adaptability and the earth’s natural ability to cleanse itself will allow continued
economic growth in the future as it has in the past.”

There is also a North-South dimension to these discussions. Developing
countries have long been concemned that environmental problems could serve as a guise
for industrialised countries to engage in protectionist economic practices, such as
restricting market access for goods deemed to have been produced in an
environmentally harmful manner. Developing countries argue that their pressing priority
is to provide their populations with basic necessities such as adequate education and
health care — not environmental protection — and that economic growth is required to
provide the resources to do so. While it is now widely recognised that unsustainable
economic growth and consumption, as well as population expansion and poverty, are
the combinations that constitute the greatest threats to the global environment, practical

solutions are fraught with difficulties.®® The concept of sustainable development has

7 See, for example, T. Lang and C. Hines, The New Protectionism: Protecting the Future Against Free
Trade (London: Earthscan, 1993); H. Daly, “The Perils of Free Trade”, Scientific American (November
1993), pp. 24-29; D. Morris, “Free Trade: The Great Destroyer”, The Ecologist, vol. 20, no.5 (September
1990), pp. 190-95. Morris, among others, also argues that free trade entails other negative consequences
such as loss of national sovereignty, lowering of national standards, and loss of community.

™ While the Club of Rome’s Limits to Growth report of 1972 is widely seen as having been overblown in
its view of imminent global environmental catastrophe due to the collapse of available natural resources,
the basic premise that economic growth cannot be unlimited remains valid in many circles. See for
example, R. Goodland et al, Environmentally Sustainable Development: Building on Brundtland (Paris:
UNESCO, 1992); and W. Rees, “Pressing Global Limits: Trade as the Appropriation of Carrying
Capacity”, pp. 29-56 in T. Schrecker and J. Dalgleish (eds), Growth, Trade and Environmental Values
(London, ON: Westminister Institute for Ethics and Human Values, 1994). Ayres argues that “sustainable
economic growth...is probably an oxymoron”. R. Ayres, Turning Point: An End to the Growth Paradigm
(New York: St. Martin’s Press, 1998), p. 101. See Radetski, “Economic Growth and the Environment”, p.
122 for a pro-growth argument.

%0 A general discussion of these issues is beyond the scope of this thesis, but for discussion see J.
MacNeill, P. Winsemius and T. Yakushiji, Beyond Interdependence: The Meshing of the World's
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been proposed as a way to reconcile concerns for development and economic growth

with the need for environmental protection, but the concept remains contested.®!

2.2.2 The Multilateral Trading System and Environmental Policies
Probing further into the details of the trade and environment debate, divergent
perspectives are also reflected in the discussion about the role of the multilateral trading
system (MTS) in resolving — or exacerbating — global environmental degradation. This
debate has brought together two communities — the trade community and the
environmental community — with often distinct goals, traditions, operating procedures
and even languages. Dan Esty has referred to this both as a “clash of cultures” — trade
negotiators who are utilitarian and comfortable working in secret versus
environmentalists who may be more idealistic and place a high priority on the openness
of decision-making processes — and a “clash of paradigms”, essentially the liberal
economic versus environmental perspectives as outlined above.

Not surprisingly, the debate regarding the MTS parallels these two perspectives.
Economists tend to assert that:

...GATT rules do not generally conflict with the pursuit of efficient
environmental policies. Trade as such is not environmentally destructive, unlike
subsidies to polluting activities, unclear property rights or inappropriate pricing
of resources. By limiting the use of environmentally damaging policies — trade
instruments and unilateral sanctions — GATT rules promote the search for more
effective instruments and cooperative solutions. Moreover, GATT’s promotion
of free trade generates growth, which in turn makes it easier to allocate resources

for environmental protection. GATT is thus very “pro-environment”.**

Many environmentalists, on the other hand, argue that the GATT is environmentally

‘blind’, that it restricts the domestic actions that states can take to protect the

Economy and the Earth’s Ecology (New York: Oxford University Press, 1991). A more recent account,
with some suggested practical solutions, can be found in the report of The Commission on Global
Governance, Our Global Neighbourhood (Oxford: Oxford University Press, 1995).

8! See section 1.2.

82 See D. Esty, Greening the GATT: Trade, Environment and the Future (Washington, DC: Institute for
International Economics, 1994), pp. 36-37.

8 P. Sorsa, “The Environment: A New Challenge to the GATT?”.
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environment, and that international environmental agreements should be given priority
over WTO rules.® A former Greenpeace economist argues that “free trade is a major
cause of environmental damage...and GATT rules must be rejected in favour of a set of
trade rules that will adequately protect the environment”.®® This section explores the key
issues regarding the relationship between the MTS and environmental policies.

The central aim of the MTS, as overseen by the WTO, is to liberalise trade
between contracting parties.®® Its core principles are found in GATT Article I (Most
Favoured Nation, or MFN, treaﬁﬁent), Article III (National Treatment) and Article XI
(Elimination of Quantitative Restrictions). Article I requires that any trade advantage
granted by any contracting party to any product either for import or export must also be
applied to any other ‘like product’ originating in or bound for any other contracting
party. Article III similarly requires imported and domestic ‘like products’ to be treated
no less favourably with respect to internal laws, regulations and requirements. WTO
members, in other words, are not permitted to discriminate between traded products
produced by other WTO members, or between domestic and international products.
Article XI forbids any restrictions other than duties or taxes on imports from and
exports to other contracting parties.

The GATT does permit, however, certain trade restrictions in the pursuit of
environmental protection under particular circumstances. Article XX (General
Exceptions) states that:

Subject to the requirement that such measures are not applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimination between
countries where the same conditions prevail, or a disguised restriction on
international trade, nothing in this Agreement shall be construed to prevent the
adoption or enforcement by any contracting party of measures:...

(b) necessary to protect, human, animal or plant life and health;

# See N. Shaw and A. Cosbey, “GATT, the World Trade Organization, and Sustainable Development”,
International Environmental Affairs, vol. 6, no. 2 (Summer 1994), pp. 245-60.

8 C. Hines, “Summary of Remarks Made to the International Trade and Environment Conference”, The
Institute for Economic Affairs, London, 4 October 1996 (on file with author).

% There are currently 134 members in the WTO (contracting parties). For general discussion of the MTS,

see J. Jackson, The World Trading System: Law and Policy of International Economic Relations
(Cambridge, MA: MIT Press, 2Med, 1997).
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(g) relating to the conservation of exhaustible natural resources if such measures -
are made effective in conjunction with restrictions on domestic production or
consumption.®’

Countries can, therefore, ban or restrict the import (or export) of products that will harm
their own environments, as long as the standards applied are not discriminatory (either
arbitrary or unjustified) between countries and between domestic and foreign
production. This is to avoid having economic protectionism use environmental policy as
a disguise. o

A significant portion of the debate has centred on three issues: the use of
unilateral trade related environmental measures, the difference between products and
their process and production methods, and the use of trade restrictive measures in
MEAs.

First, the use of unilateral trade related environmental measures (or TREMs)
such as the US import restrictions against ‘dolphin unﬁ'iendly’ tuna. The US attempt to
restrict tuna trade with Mexico was deemed GATT-incompatible because, among other
things, it was a unilateral measure taken by the US against other GATT contracting
parties. While the GATT does allow for unilateral TREMs to be taken for the specific
reasons outlined in Article XX, such measures must not discriminate between countries
or between domestic and foreign production as it did in this case. Supporters of the
GATT argue that Article XX provisions are meant to ensure that TREMs are not used
simply for the protection of domestic industry and to prevent one country forcing its
environmental policies on another. Critics, on the other hand, argue that such limited
exceptions to GATT regulations undermines the sovereign ability of states to set their
own environmental standards and leads to a lowest common denominator approach to
environmental protection.

A second and related issue are trade restrictions based on process and production
methods (PPMs). GATT rules focus on eliminating trade barriers between °‘like |
products’ without any consideration of the different production methods that could be
used to make similar products. In addition to objecting to the unilateral nature of the US

ban on Mexican tuna, the GATT panel also found that the ban discriminated against a

% For a history and description of Article XX, see S. Charnovitz, “Exploring the Environmental
Exceptions in GATT Article XX", Journal of World Trade, vol. 25, no. 5 (October 1991), pp. 37-55.
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product because of the way it was produced (by killing dolphins at the same time as
catching tuna) rather than on the basis of the characteristics of the product itself (tuna
caught with dolphins is the same as tuna caught without killing dolphins - it is a ‘like
product’). The logic behind the like product distinction is that different countries have
different standards for the production of goods and the imposition of PPM standards
could undermine comparative advantages (such as the willingness to assimilate
pollution during production). Developing countries have expressed concern that
discussions about PPM standards — or trade restrictions based on PPMs — are really
veiled attempts to impose ‘green protectionism’ under the guise of eco-labelling
schemes that detail, for example, whether or not wood products were harvested
sustainably. From an environmental perspective, it is clear that production processes can
have serious environmental consequences and an artificial distinction between products
and how those products are made is difficult to sustain. The notion of like product,
however, is central to the functioning of the non-discrimination clauses of the WTO,
making resolution of this issue in that forum extremely difficult.

Although the tuna-dolphin panel ruling was never adopted (mainly because
Mexico did not want to jeopardise on-going NAFTA negotiations), critics argue that the
ruling sets a precedent and sends the message that in a dispute, the GATT/WTO will
most likely uphold the case of free markets at the expense of environmental
regulation.®® As Duncan Brack has noted, trade rules are set internationally and the
multilateral trading system may fail to allow for differences in national efforts at
achieving environmental sustainability, even when policies are aimed at controlling

transboundary or global environmental problems.*

%8 The GATT ruled a second time on this issue in June 1994 when the European Community initiated a
second panel (upset that the recommendations from the first one were never adopted). Known as Tuna II,
the ruling in this case was again against the United States, although some observers claim the reasoning in
Tuna II is more cogent as it focused on the unilateral aspect of the American embargo. See Esty, Greening
the GATT, pp. 30-31.

¥ D. Brack, “Guide to the Issues”, pp. 1-17 in D. Brack (ed), Trade and Environment: Conflict or
Compatibility? (London: Earthscan/RIIA, 1998), p. 2. The recent Appellate Body ruling in the shrimp-
turtle case has prompted some observers to suggest that the WTO’s approach to trade and environment
conflicts is moderating. Similar to the tuna-dolphin dispute, the shrimp-turtle case was the result of a
unilateral US import ban on shrimp from countries that did not use a ‘turtle excluder device’ to prevent the
deaths of sea turtles while shrimp harvesting. A 1998 WTO dispute settlement panel ruled, as did a

47



The response made by GATT/WTO defenders is that the US tuna embargo was
not the best policy for protecting the dolphins (a bilateral or international treaty would
have been better, for example)*®; moreover, it unfairly imposed a developed country’s
environmental standards upon a developing country, which is discriminatory.”® In fact,
it was partly due to developing country concemns regarding the US unilateral ban on
tuna and a possible trend towards “environmental colonialism” that Principle 12 of the
Rio Declaration stated: “unilateral actions to deal with environmental challenges outside
the jurisdiction of the importing cduntl;y should be avoided”.”? |

The third issue, the use of trade restrictive measures in MEAs, will be discussed
in greater detail in section 2.2.3. However, to understand the full context of all of the
issues surrounding the relationship between the MTS and environmental policies, it is
important to examine the institutional framework in which many of these debates took
place and to detail subsequent developments. '

The key forum for discussion on these three issues in the WTO has been the

Committee on Trade and Environment (CTE), which was established at the conclusion

subsequent appellate body, that this import ban violated GATT rules. In the case of shrimp-turtle, the
WTO panel found that it was not possible to “justify interpreting Article XX to allow a Member to
condition access to its market for a given product on the adoption of certain conservation policies by
exporting Members in order to bring them into line with those of the importing Member”; WTO, “United
States: Import Prohibition of Certain Shrimp and Shrimp Products, April 1998 Panel Report”, p. 295. In
other words, unilateral and discriminatory TREMs may not be used by one WTO member to alter
production methods in another member so that it can maintain market access for that product. The US
appealed this ruling against it, and the WTO Appellate Body ruled in October 1998 that the objective of
the trade restriction (the protection of sea turtles) was in fact legitimate (unlike in the case of the tuna-
dolphin panel decisions), thus admonishing the original Panel’s decision not to examine whether or not the
US measure was within the scope of Article XXg (the Appellate Body argued that is was). The Appellate
Body nevertheless went on to rule that the application of the restrictions was arbitrary and unjustifiable,
thus contravening WTO obligations (the ‘chapeau’ of Article XX). For discussion, see G. Shaffer, “The
US Shrimp-Turtle Appellate Body Report: Setting Guidelines toward Moderating the Trade-Environment
Conflict”, BRIDGES: Between Trade and Sustainable Development, vol. 2, no. 7 (October 1998), pp. 9-
12.

% However, this ignores US efforts at the time to convene an international agreement on dolphin
protection (which is now in place); see S. Charnovitz, “Environmentalism Confronts GATT Rules”,
Journal of World Trade, vol. 27, no. 2 (April 1993), pp. 37-53.

%! See Sorsa, “GATT and the Environment”, p. 335.

%21, Porras, “The Rio Declaration: A New Basis for International Cooperation”, pp. 20-34 in P. Sands (ed),
Greening International Law (London: Earthscan, 1993), p. 23. See also section 1.2,
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of the Uruguay Round in 1994.%> The precedent for the CTE was the GATT working
group on Environmental Measures and International Trade _(EMIT), which was formed
in 1971 but did not meet until 1991.** The mandate of the CTE is:

to identify the relationship between trade measures and environmental measures
in order to promote sustainable development [and] to make appropriate
recommendations on whether any modifications of the provisions of the
multilateral trade system are required, compatible with the open, equitable and
non-discriminatory nature of the system.”
A preparatory Sub-Committee on Trade and Environment held five meetings during
1994 and discussed topics ranging from the relationship between the WTO and
environmental standards to the use of trade restrictive measures in MEAs. With the
formal creation of the WTO in January 1995, this work was then taken over by the CTE.
However, there has been widespread disappointment with the lack of concrete
recommendations from the CTE. Dan Esty comments that the committee has had
“almost nothing in the way of results to show for its first four years of efforts”.*
Despite a lack of concrete recommendations, the 1996 report made after the
committee’s first two years was only adopted by consensus on the understanding that it
did not “modify the rights and obligations of any WTO Member under the WTO
Agreements”.”” The trade and environment debate became quite polarised within the

CTE context.

% GATT, “Ministerial Declaration and Decision on Trade and Environment”, MTN.TNC/45 (MIN), 6
May 1994,

% Unlike the CTE, which has a standing agenda, the EMIT group was on ‘stand by’ to consider specific
environmental matters at the request of a GATT party. No request for EMIT’s input was received until the
countries of the European Free Trade Association (EFTA) requested it in 1990, in the run-up to UNCED
and at a time when environmental concemns were peaking in industralised countries. Discussions held in
EMIT between 1991 and 1994 “resulted in delegations being better informed of, and more comfortable
with, the subject of trade and environment”. WTO Trade and Environment Division, Background
Document for the High Level Symposium on Trade and Environment, March 1999, pp. 3-8.

% Extracted from the WTO Ministerial Decision on Trade and Environment, reprinted in WTO, Trade and
Environment, 8 May 1995, pp. 2-3.

% D. Esty, “Economic Integration and the Environment”, pp. 190-209 in N. Vig and R. Axelrod (eds), The
Global Environment: Insitutions, Law, and Policy (Washington, DC: CG Press, 1999), p. 200.

" WTO Trade and Environment Division, Background Document for the High Level Symposium on Trade
and Environment, p. 13.
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After presenting its report to the WTO Ministerial Meeting in Singapore in late
1996, the Committee relaxed the pace of its work program and is now focussed on
analysing ‘clusters’ of issues rather than trying to achieve consensus on individual
issues that proved to be too contentious (such as allowing for the use of trade
restrictions in MEAs in Article XX, see section 2.2.3). The CTE is perceived by some
observers and participants to have been useful in beginning a dialogue between the trade
and environment communities and for educating trade officials about the concemns of
the environmental community. This was achieved by, for example, holding special
symposia for NGOs and CTE members and having MEA secretariats brief the CTE on
developments in those agreements.98 Other observers, however, have been highly
critical of the CTE, claiming that its refusal to allow NGOs to observe their meetings —
in contrast to the greater access they enjoy at UNEP meetings — illustrates a lack of
transparency; any resolution regarding these potentially conflicting issues is thus
unlikely to take place in this forum.”

As concerns about the ability of the WTO to resolve trade and environment
questions increased — and many observers also questioned whether the WTO was even
the appropriate body to undertake such work because of its exclusive trade focus — other
intergovernmental groups began to consider many of the same issues. The OECD, for
example, has undertaken work in its Joint Session of Trade and Environment Experts,
and UNEP has published a series of studies on trade and environment issues.'® Many of
these reports — while helping to clarify complex issues — acknowledge that there is as

yet no consensus on many of the outstanding questions. The NGO community has also

% Since 1994, the WTO Secretariat has held four symposia with NGOs on trade, environment and
sustainable development. See WTO Trade and Environment Division, Background Document for the High
Level Symposium on Trade and Environment, p. 33. In July 1998, eight MEA secretariats — including the
Secretariats of the Basel Convention, Convention on Biological Diversity and Framework Convention on
Climate Change — briefed CTE members. WTO, Trade and Environment Bulletin, Press Release TE 025,
13 August 1998.

% Fora critique of the CTE, see J. Cameron, “The CTE: A Renewed Mandate for Change or More
Dialogue?”, pp. 168-87 in Brack (ed), Trade and Environment; and S. Chamovitz, “A Critical Guide to
the WTO’s Report on Trade and the Environment”, Arizona Journal of International and Comparative
Law, vol. 14, no. 2 (1997).

1% See M. Reiterer, “OECD Perspective”, pp. 163-66, and H. Abaza, “UNEP Perspective”, pp. 166-68
both in Brack (ed), Trade and Environment.
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taken up the challenge and the World Wide Fund for Nature (WWF) International has
established an Expert Panel on Trade and Sustainable Development (EPTSD) in an
attempt to broaden the debate to include development — as well as environment —
issues.'"!

The first review of the results of UNCED and Agenda 21 was held in June 1997
at a special session of the UN General Assembly (UNGASS). UNGASS was perceived
to have failed in its objective of advancing efforts to achieve sustainable development,
and the UNGASS text on trade and environment simply refers to the need to “accelerate
economic growth, poverty eradication and environmental protection” and the “need to
promote the universality of the WTO”.!°2 However, new indications of how trade and
environment policies are to be made mutually supportive in practice are absent, and
UNGASS repeats the call for other bodies - the WTO, UNEP and UNCTAD - to
consider how this could be done.

Following this, Sir Leon Brittan, then Trade Commissioner of the European
Commission, proposed in March 1998 a high-level meeting on trade and environment
issues to “break the log jam” in the CTE.'”® This proposal was subsequently supported
by US President Clinton in his address to the GATT 50™ anniversary celebrations in
May 1998.'" The meeting — the WTO High Level Symposium on Trade and
Environment — was held in Geneva in March 1999, followed, at the insistence of
developing countries, by a High Level Symposium on Trade and Development. No
breakthrough was achieved, however, as many governments simply used the well-

attended meetings to repeat their already known views on the trade and environment

19! See C. Arden-Clarke, “The WTO Committee on Trade and Environment - Is it Serious?”, WWF
Briefing Paper, December 1996; and EPTSD Secretariat, Report of the 4" Meeting of the EPTSD, WWF
International, June 1998.

192 For discussion, see J. Krueger, “Trade and Environment: From Rio to UNGASS (via Singapore)”,
Environmental Politics, vol. 7, no. 1 (Spring 1998), pp. 207-213.

19 Quoted in ICTSD, “Integrating the Global Trade and Environment Agehdas”, BRIDGES Weekly Trade
News Digest, vol. 2, no. 11 (30 March 1998), p. 1.

1% Their original proposal was to convene such a meeting at the ministerial level. Subsequent discussions
revised the proposal to be a ‘dialogue’ at the level of senior officials. A developing country view of their
proposal can be found in “The Unending Debate on Trade and Environment”, Economiquity, no. 5 (Jan-
April 1998), p. 3.
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debate and to reiterate their initial negotiating positions regarding the upcoming round
of WTO negotiations.'®

The debate over the appropriate relationship between the MTS and
environmental policies is unlikely to be resolved in the near future. Dissatisfaction with
the lack of progress in the WTO’s CTE and the fact that the WTO itself is a trade body
and not an environmental organisation, have led other organisations such as UNEP, the
OECD and the WWF, to initiate analytical work in this area. There have also been
proposals to create an ‘environmental counterweight’ to the WTO — a Global
Environment Organization (GEO), but the present political environment is not
conducive to creating new, potentially large international bureaucracies.'®® In the
meantime, therefore, the international community will continue to forge environmental

policy through the creation of MEAs.

2.2.3 Multilateral Environmental Agreements and the World Trade Organization

Some multilateral environmental agreements contain trade restrictive measures, and the
relationship between those measures and the provisions of the WTO is central both to
the trade and environment debate and to this thesis. There are now around 200 MEAs in
existence, with about 20 that regulate or restrict trade in some way. Trade measures are

usually restraints on trade in particular substances or products, either between parties to

195 See the government statements in a report of the meeting by C. Carpenter and L. Rajamani, “Report of
High Level WTO Symposia”, Sustainable Developments, vol. 12, no. 2 (22 March 1999). Another
analysis of the meetings stated that “many participants from both governments and civil society expressed
disappointment that the symposia focused on environment and development separately, and thus did little
to dispel developing countries’ distrust of ‘trade and environment’ as an essentially Northern agenda, one
which competes with the Southem ‘trade and development’ agenda”. ICTSD, “WTO Holds First-ever
High Level Meetings on Sustainable Development”, BRIDGES: Between Trade and Sustainable
Development, vol. 3, no. 2 (March 1999), p. 1.

196 Esty has argued for a Global Environmental Organization (Esty, Greening the GATT, pp. 78-83) and
the former Director-Genera! of the WTO, Renato Ruggiero, proposed a World Environment Organisation
at the 1999 WTO High Level Symposium on Trade and Environment. However, the Programme for the
Further Implementation of Agenda 21, adopted by UNGASS in 1997, emphasises greater coherence in
various intergovernmental organisations and processes rather than establishing new institutions. See G.
Ulfstein, “The Proposed GEO and its Relationship to Existing MEAs”, Paper presented at the International
Conference on Synergies and Coordination between Multilateral Environmental Agreements, United
Nations University, Tokyo, 14-16 July 1999. Interestingly, the Secretary General of UNCTAD has also
opposed a GEO; see R. Ricupero, “Balancing the WTO is Not the Way to Go — and Does Not Require a
WEQO?”, BRIDGES: Between Trade and Sustainable Development, vol. 2, no. 3 (April-May 1998), pp. 15-
16.
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the MEA and/or between parties and non-parties. Trade restrictive measures have been

used in MEAs for four major reasons:

e to restrict markets for environmentally hazardous products or goods produced
unsustainably;

e to increase the coverage of the agreement’s provisions by encouraging governments
to join and/or comply with the MEA;

e to prevent free-riding, i.e. enjoying the advantages of an MEA without incurring
costs by remaining a non-party;

e and to ensure the MEA’s effectiveness by preventing ‘leakage’, e.g. non-participants
increasing emissions as a result of the control measures taken by parties.lo7

While no trade restrictive measures taken pursuant to an MEA have to date been

challenged under the rules of the MTS, there are concerns that restrictions such as those

used in the Basel Convention, CITES or Montreal Protocol would be deemed in

violation of GATT disciplines if a challengé were brought to the WTO. Moreover,

while the provisions in the GATT allowing trade restrictive measures for environmental

purposes (Article XX) clearly state that these measures must not be arbitrarily or

unjustifiably discriminatory, the trade measures actually used in MEAs are by their very

nature discriminatory. Non-signatories to a given convention are provided with an

incentive to join the agreement or to prohibit non-signatories from enjoying the benefits

of the agreement. For example, imports and exports of CFCs, and products containing

them, were prevented between parties and non-parties to the Montreal Protocol in order

to encourage countries to adhere to it and to prevent industrial migration (or leakage) to

non-parties to escape the control measures.

There are a limited number of ways in which the international community, or
parties to an MEA more specifically, can influence the behaviour of other countries.
These include political and diplomatic pressure, provision of financial or technical
assistance, trade sanctions and military force. Since the use of military force is generally
a non-option in international environmental politics, that leaves trade restrictions as one

of three tools to help implement and ehcourage compliance with the objectives of an

197 See D. Brack, “Environmental Treaties and Trade”, in H. Ward and D. Brack (eds), Trade, Investment
and the Environment (London: Earthscan/RIIA, 1999).
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MEA. As Dan Esty argues: “[In an international system] lacking a global authority for
managing environmental issues that makes cost internalization and other environmental
policy mechanisms feasible and effective, the use of trade measures becomes politically
attractive, if not strictly necessary”.'® Thus, existing and, quite likely, future MEAs will
contain such trade restrictive measures.

As part of the increasing salience and importance of the trade and environment
debate in the early 1990s, the question of the compatibility of such measures with the
rules of the MTS became a central focus for discussion. The CTE placed it as the first
agenda item in their work programme.'® Numerous government and non-government
studies have analysed the compatibility of specific agreements with the rules of the
MTS and debated the issue of the appropriateness of using such measures as a tool of
international environmental regulation.''® Despite this debate and discussion, there is as
yet no consensus on the issue.

Those concerned by the possibility that WTO rules could be used to undermine
the trade measures used in MEAs point to the rulings on the tuna-dolphin and shrimp-
turtle disputes as setting a precedent for conflicts between environment regulation and
the GATT.'"" That is, a WTO dispute panel will necessarily favour free trade at the
expense of environmental protection. However, the trade measures in these cases were
taken unilaterally and several commentators suggest that trade restrictive measures

endorsed by the international community, such as those found in MEAs, would be more

198 Esty, Greening the GATT, p. 130.

' The CTE agenda also included items on environmental taxes, domestically-prohibited goods, standards,
packaging, and labelling.

110 See, for example, OECD, Trade Measures in Multilateral Environmental Agreements: Synthesis Report
of the Three Case Studies, Joint Session of Trade and Environment Experts (12 November 1998); R.
Housman et al (eds), The Use of Trade Measures in Select Multilateral Environmental Agreements
(Geneva: UNEP Environment and Trade Series 10, 1995); the contributions to Brack (ed), Trade and
Environment, and A. Fijalkowski and J. Cameron (eds), Trade and Environment: Bridging the Gap
(London: Cameron May Publishers, 1998).

" A. Taylor, “International Cooperation in Conflict: A Study of the Contradictions between International

Trade Agreements and Environmental Responsibilities”, The Journal of Environment and Development,
vol. 2, no. 1 (Winter 1993), pp. 123-36.

54



likely to be acceptable to the WTO.!'> The WTO is particularly averse to trade measures
taken unilaterally, whether for environmental protection or for some other reason, as its
purpose is to provide a stable, predictable and mutually-agreed rule-based system for
international trade. Recall that Principle 12 of the Rio Declaration wamed specifically
that “unilateral actions to deal with environmental challenges outside the jurisdiction of
the importing country should be avoided”.

However, Principle 12 also stated that “trade policy measures for environmental
purposes should not constitute a means of arbitrary or unjustifiable discrimination or a
disguised restriction on international trade”, thereby implying that trade restrictions
used in multilateral environmental agreements were subject to the norms of the MTS.'"
The question from this perspective is thus: are trade restrictions in MEAs arbitrary,
unjustifiable or disguised? Developing countries in particular worry that trade
restrictions in MEAs could be used to legitimise protectionist policies designed to limit
access of their goods to markets in the industrialised world, therefore being both an
arbitrary and disguised restriction on international trade. But the evidence from the
experience of the operation of some MEAs employing trade restrictions suggests that
such measures can often be justifiable as an important component in achieving the

environmental objectives of the agreement.''*

12 See, for example, D. Palmeter, “Environment and Trade: Much Ado About Little?”, Journal of World
Trade, vol. 27, no. 3 (June 1993), pp. 55-70; and C. Sills, “Observations on Trade and the Environment”,
Columbia Journal of World Business (Fall and Winter 1992), pp. 84-89; and M. Shahin, “Developing
Country Perspective”, pp. 150-63 in Brack (ed), Trade and Environment.

'3 At UNCED, the business community made known their opposition to the use of trade restrictions in
MEAs: “Such agreements can and should be made compatible with existing international trade rules.
Their effectiveness should not depend on the threat of trade restrictions against countries that do not
comply with international environmental standards.” S. Schmidheiny with the Business Council for
Sustainable Development, Changing Course: A Global Business Perspective on Development and the
Environment (Cambridge, MA: MIT Press, 1992), p. 73 (emphasis added). However, Charnovitz makes
the provocative argument that “there is no reason why the environmental regime should eschew trade
discrimination when the trade regime utilises it. Several of the clearest examples of trade discrimination
occur in commodity agreements”. See Chamnovitz, “The Role of Trade Measures in Treaties”, pp. 97-117
in Fijalkowski and Cameron (eds), Trade and Environment, p. 116.

'™ See Chapter 3.
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Within the CTE, there are differing views regarding how to reconcile any
possible inconsistency between MEA provisions and WTO rules.'”® Some countries
have argued that because there is in fact a limited number of MEAs containing trade
provisions, and because no trade dispute has yet arisen over those provisions, then no
real problem exists.!'® Others suggest that the existing provisions of Article XX of the
GATT are sufficient to exempt MEA trade measures from WTO rules and that it is
neither necessary nor desirable to exceed that scope. Moreover, those countries
concerned about trade restrictioné in MEAs being used as a cover for protectionism
simply argue that MEAs should avoid using trade measures that are inconsistent with
WTO obligations.'"?

Other more proactive proposals focussed on an adjustment or amendment to
Article XX, such as adding a general reference to ‘environmental protection’ to the list
of legitimate exceptions on the conservation of exhaustible natural resources and
protection of human, animal or plant life and health. Other proposals would create either
selective or blanket waivers for MEAs, such that MEA provisions could take
precedence over WTO obligations.''® However, the 1996 CTE report conveyed a mixed
message regarding the compatibility of trade restrictions in MEAs and the WTO, clearly
showing that consensus had not been reached. The report did accept that trade measures

could, in certain cases, play an important role in MEAs, as they had in the past and may

15 Reviewing all the proposals put forward in the CTE is beyond the scope of this thesis, but a
comprehensive treatment can be found in K. Ewing and R. Tarasofsky, The Trade and Environment
Agenda: Survey of Major Issues and Proposals from Marrakesh to Singapore (Gland: ITUCN Environment
Policy and Law Paper No. 33, 1997). See also the 1996 report of the CTE, Report (1996) of the Committee
on Trade and Environment, WT/CTE/1, 12 November 1996, particularly paragraphs 5-31.

118 Report (1996) of the Committee on Trade and Environment, WT/CTE/1, 12 November 1996, paragraph
10. However, as Chapter 4 will show, the risk that some MEAs like the Basel Convention may yet
encounter a WTO challenge makes this view somewhat unrealistic.

"7 Once again, however, this view does little to address the question of MEAs already employing trade
restrictions and ignores the fact that WTO inconsistent measures may be useful in some cases.

"8 This is the approach taken in the North American Free Trade Agreement (NAFTA). Article 104 of
NAFTA provides that in the event of a conflict between it and the Montreal Protocol, CITES or the Basel
Convention (or other MEAs where all NAFTA parties agree), the provisions of the MEA should take
precedence over the provisions of the trade agreement, so long parties use “least NAFTA inconsistent™
means for implementing the MEAs. D. Wilkinson, “NAFTA and the Environment: Some Lessons for the
Next Round of GATT Negotiations”, The World Economy, vol. 17, no. 3 (May 1994), pp. 395-412.
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in the future.!'” But, the report also concluded that trade restrictions were not the only —
nor necessarily the most effective — policy instrument to use in MEAs and that there
was no agreement to modify WTO provisions to expressly accommodate MEA trade
restrictions.'?

Some observers find guidance in the Vienna Convention on the Law of
Treaties.'*! For example, in international law, later treaties take priority over earlier
ones, and more specific treaties take priority over the general. In reality, however, these
principles do little to clarify the issues. While the MEAs signed in the 1970s and 1980s
might be seen as the later treaties when compared to the GATT, this may not be the
case. While the GATT was founded in 1947, it was amended in 1994; and the WTO was

5.122 Which date should be chosen? Furthermore, while a specific treaty

created in 199
regarding trade in hazardous waste should perhaps take priority over a general treaty
regulating global trade, the rules for treaties are primarily focused on the relationship
between agreements covering the same subject matter. Environmental treaties which
incorporate some trade measures are arguably not of the same subject matter as trade

agreeinents designed to liberalise world trade.

1% Report (1996) of the Committee on Trade and Environment, WT/CTE/1, 12 November 1996, paragraph
173.

120 Report (1996) of the Committee on Trade and Environment, WT/CTE/1, 12 November 1996,
paragraphs 25-29, and 176.

12 3, Cameron et al, “Relationship Between Environmental Agreements and Instruments Related to Trade
and Development”, pp. 489-92 in P. Sand (ed), The Effectiveness of International Environmental
Agreements: A Survey of Existing International Instruments (Cambridge, UK: Grotius Publications, 1992).
See also Esty, Greening the GATT, p. 219.

122 Some clarification on legal structure may be helpful at this stage. The GATT, created in 1947 and
sometimes referred to as GATT 1947, is a multilateral agreement (or treaty) regulating international trade.
The institution created to administer GATT 1947, the International Trade Organization, never came into
being because the US refused to ratify the 1948 Havana Charter that created it. So while the ITO never
existed, the GATT also never formally entered into force but its provisions were applied provisionally as a
treaty obligation under international law. The GATT thus operated until 1994 as a treaty and de facto
organisation for world trade. The Uruguay Round of trade negotiations (1986-94) then resulted in the
creation of the World Trade Organization, which administers the GATT (renamed GATT 1994) and now
also regulates the trade in services and trade-related aspects of intellectual property rights; the WTO is
also endowed with a new and more powerful dispute settlement procedure. In simple terms, the GATT is
the agreement setting out the rules to be followed (such as national treatment, MFN, etc.), and the WTO is
the institution that administers the rules. For more detail on a complicated historical evolution, see
Jackson, The World Trading System, chapter 2.
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The issue of MEAs had a high profile at the 1999 WTO High Level Symposium
on Trade and Environment, and many divergent positions were still apparent. The EU,
for example, stressed the need for “confidence that WTO rules accommodate aims of
Parties to MEAs” and proposed either a new interpretation or textual amendment to the

12 Many developing countries such as Malaysia, India, the Philippines and

rules.
Thailand were, however, opposed to changing Article XX in any way for the sake of
MEAs.'** While the compatibility of the MEAs with the rules of the MTS was initially
considered one of the ‘easier’ tradé and environment issues targeted for early resolution
in the CTE, this has hardly been the case.

In sum, the progress to date on making trade and environment policies ‘mutually
supportive’ has been slow. The difficulty in reconciling the different assumptions and
values of the trade and environment communities, developing countries’ strong wish to
avoid policies that could be perceived as protectionist, and the complexity of the issues
at stake means that international agreement regarding many of the issues outlined above
will not take place any time soon. While the lack of progress in the CTE is
disappointing, the WTO now includes over 130 countries- and will necessarily be
important to the future development of the debate. Other efforts to move the debate
forward, such as the discussions in other fora like UNEP, the OECD and the WWF, are
welcome, but there is as yet no single global institution that has both the mandate and
the capacity to resolve trade and environment conflicts. While environment and
sustainable development issues are sure to be discussed during the upcoming
Millennium Round of trade negotiations, progress on these issues may or may not
oceur. Developing countries generally oppose discussing trade and environment issues

in the new round and the negotiations have been characterised as likely to be “the most
difficult trade talks ever held”.'?’

12 Text from the speech of the Rt. Honourable Sir Leon Brittan, Vice-President of the European
Commission, WTO Speech 99/47, 15 March 1999, www.wto.org/wto/hlms/Ibenv.org (accessed 16 March
1999).

124 See the government statements in Carpenter and Rajamani, “Report of High Level WTO Symposia”,
particularly pp. 3 and 4.

125 ICTSD, “The Elusive Seattle Mandate: What Will Members Negotiate?”, BRIDGES: Between Trade
and Sustainable Development, vol. 3, no. 5 (June 1999), pp. 1 and 6.
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Global environmental problems, however, do not await the schedule of the
WTO. MEAs continue to be regotiated and implemented, some of which have
potentially serious trade and international competitiveness consequences. The trade and
environment debate therefore remains an important feature on the agenda of

international environmental politics for the foreseeable future.

2.3  Formulating a Framework for Analysis

The preceding discussion outlined the two main bodies of literature that will be drawn
upon in formulating an analytical framework for this thesis. Regime theory is a
productive and well-developed method for analysing collective action and co-operation
between states. While the arguments advanced in this thesis also draw upon work that is
not directly related to regime theory — such as writings on international institutions and
international co-operation more broadly — the discussion takes place within the
academic debate about international regimes.

Second, the trade and environment literature illustrates the many important
themes (such as the connection between economic growth and the environment)
discussed here. It highlights the relationship between, and debates about, the use of
trade restrictive measures in MEAs and WTO provisions. The question remains,
however, how these literatures relate to the research question and what factors may be

drawn from them to examine the conditions influencing regime content.

2.3.1 A Focus on Regime Content
The primary concern among regime analysts has been the conditions necessary for
regime formation and maintenance. More recently, attempts have been made to
investigate the question of regime effectiveness. A neglected dimension to regime
theory, however, is regime'content, which may also be termed regime properties or
institutional design.

Young and Osherenko identify three aspects of regimes that should be
differentiated: first, their formation; second, the timing of the regime formation process;

and third, “the matter of a regime’s substantive content. We want to know not only -
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whether and when a regime forms, but also how to account for the contents of a
regime’s principal provisioﬁs”.|26 This proposition is echoed by Mayer, Rittberger and
Ziirn, who distinguish three main tasks for research on international regimes including
“to categorize and explain regime properties”.'”” Despite these recommendations, the
question of regime content remains under-researched. Mayer, Rittberger and Ziirn state
that “up to now, a systemic and concerted study of the determinants of regime content
(comparable with the study of regime formation) has not taken place”.128 Young agrees,
stating that “our understanding of institutional design...remains primitive”.'?

There have been some preliminary attempts to consider various particular
aspects of regime content. Oran Young discusses the specific attributes or properties of
a regime, so-called “endogenous variables”."*® Such variables can include the voting
procedures used to take decisions in international agreements or the review mechanisms
created to verify compliance. In his study of the international oil pollution regime,
Ronald Mitchell found that a regime design that aimed its rules at ship builders rather
than at ship operators was more effective in reducing operational discharges of oil from
tankers."*! Other scholars have focussed on the norms of different regimes and how they

impact regime functioning and state interests.'*? Nevertheless, regime theory has yet to

126 Young and Osherenko, “Testing Theories of Regime Formation: Findings from a Large Collaborative
Research Project”, in Rittberger (ed), Regime Theory and International Relations, pp. 224-25.

127 Mayer, Rittberger and Ziirn, “Regime Theory: State of the Art and Perspectives” in Rittberger (ed),
Regime Theory and International Relations, p. 392.

128 Mayer, Rittberger and Ziirn, “Regime Theory: State of the Art and Perspectives” in Rittberger (ed),
Regime Theory and International Relations, p. 418.

12 0. Young, “The Effectiveness of International Institutions: Hard Cases and Critical Variables”, pp.
160-194 in J. Rosenau and E. Czempiel (eds), Governance Without Government: Order and Change in
World Politics (Cambridge: Cambridge University Press, 1992), p. 194.

130 0. Young, International Governance: Protecting the Environment in a Stateless Society (Ithaca :
Cormnell University Press, 1994), p. 153.

13! R. Mitchell, “Regime Design Matters: Intentional Qil Pollution and Treaty Compliance”, International
Organization, vol. 48, no. 3 (Summer 1994), pp. 425-458.

132 5. VanDeveer, “Sea Changes and State Sovereignty”, pp. 283-308 in L. Brooks and S. VanDeveer,
Saving the Seas: Values, Scientists, and International Governance (College Park: Maryland Sea Grant
College, 1997); and M. Finnemore, National Interests in International Society (Ithaca: Cornell University
Press, 1996).
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investigate seriously the conditions that contribute to particular regime properties. This
research seeks to make first steps in the direction of explaining regime content in a
theoretical and empirically substantiated manner.

The notion of regime content is in fact explicitly stated in the definition of a
regime: social institutions that consist of agreed upon principles, norms, rules, decision-
making procedures, and programs.'*® The research programme of regime analysis has,
however, focused almost exclusively on formation rather than on the various
components constituting regime content. But a regime’s content is a link between its
formation and its effective implementation. As Ronald Mitchell argues, regime design —
or content — “matters”.'** While the study of regime formation is concerned with the
conditions under which a regime is or is not created, and regime maintenance with the
conditions needed to keep it functioning, the study of regime content focuses on how
and why particular properties — norms, rules, etc. — are included in the regime.

All definitions of regimes note that rights and rules are important aspects of
solving international collective action problems. These rights and rules reflect visions of
what sorts of behaviour are to be encouraged or restricted.'>> As Young argues, “the
core of every international regime is a cluster of rights and rules, [whose] exact content

d." This research examines regime

is a matter of intense interest” to the actors involve
content by studying the conditions under which particular properties become part of a
regime. One such property are the rules of a regime, and this thesis focuses on a

particular set of rules — the trade restrictive provisions in MEAs.

2.3.2 Trade Restrictive Measures as an Example of Regime Content

The trade and environment literature highlights important considerations for this thesis

from the debate regarding economic growth and the environmental protection. The

133 See the discussion on regime definition in section 2.1.1.
134 Mitchell, “Regime Design Matters: Intentional Oil Pollution and Treaty Compliance”, p. 458.

135 R. Keohane, “The Analysis of International Regimes” in Rittberger (ed), Regime Theory and
International Relations, p. 43.

¢ Young, International Cooperation, p. 15.
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debate displays the often large differences in fundamental assumptions and world-
views. The tension between those who conceive of growth and trade as harmful to the
environment and those who argue the contrary — that they in fact benefit environmental
protection — is a significant dynamic and provides an important backdrop to this
investigation of the conditions for inclusion of trade restrictive measures in MEAs.

The trade and environment literature also highlights an oversight within regime
theory: regimes are not isolated but interact with one another. Regime theory tends to
overlook this. As Young and Von Moltke point out:

[T]here is a need to devote increased attention to the institutional interactions

among regimes at the international level. For the most part, regime analysis has

proceeded on the simplifying assumption that individual regimes are
freestanding or self-contained arrangements that can be studied without
reference to other regimes operating concurrently. As the trade and environment
debate has made clear, however, this analytically attractive device can no longer
be adopted with impunity.'*’
In an analysis of the use of trade restrictions in MEAEs, it is therefore both empirically
necessary, as well as theoretically beneficial, to examine both the trade regime (the
multilateral trading system) and the environmental regimes (the various MEAs), and
how they relate to and affect each other.

Furthermore, as the trade and environment debate is normally considered from
legal, diplomatic, or economic perspectives, it could benefit from an international
relations approach to some of its key controversies. By employing various comparative
international environmental regimes as case studies, new insights may be gained
regarding how regime properties interact and our understanding about the use of trade
restrictive measures in MEAs advanced. Additionally, by constructing an analytical
framework to investigate the question of regime content, first steps will be taken in this
new area of regime analysis, and a more general contribution to the study of
international relations can be made.

Before outlining the specific factors used to account for regime content, a

clarification is needed about the type of trade restrictive measures examined as an

137 Young and von Moltke, “The Consequences of International Regimes: Report from a Barcelona
Workshop”, p. 362.
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example of regime content. Trade measures may be employed in MEAs for different
purposes. Four basic types of trade measures can be identified, of which three will te
considered here. The first type are trade restrictions — on a specific environmentally
harmful product — used by participants in an MEA to help achieve the larger goals of the
treaty. These goals can include eliminating the production and consumption of a.
harmful product, reducing the free rider problem, and maximising the number of
participants. This type of trade restriction deals directly with the product or resource that
the MEA seeks to regulate as part of a wider package of measures. The second type are
trade restrictions constituted through the MEA itself that govemns the trade in a
particular type of product. That is, regulation of the trade in a specific product or
resource is the goal of the treaty. A third type is the provision of positive trade
incentives such as access to markets and technology. Lastly, there are trade. measures
which are used in the case of a non-compliance problem; that is, as punishment for
breaching the rules of the MEA. This fourth type of trade measure, more accurately
called trade sanctions, does not relate to the product or resource considered by the MEA
but to ‘innocent’ products.'*® As trade sanctions have not been employed in MEAs to

date, they are excluded from the scope of this thesis.'*

2.3.3 Factors Accounting for Regime Content
The above sections outlined the relationship between the research question and the
relevant literatures, and suggested how this project contributes to the study of

international trade and the environment and to international regime theory. It remains to

138 Innocent products are products not related to the environmental problem under consideration by the
regime. For example, restricting trade in electronic products to get compliance with a fish conservation
treaty. On the concept and use of international sanctions generally, see K. Nossal, “International Sanctions
as International Punishment”, International Organization, vol. 43, no. 2 (Spring 1989), pp. 301-22. See
also section 2.2.3.

139 In other words, trade sanctions (such as the embargo on goods against Iraq to get it to comply with
decisions about UN inspection of its military facilities) imposed to attempt to change state behaviour need
to be differentiated from trade restrictions relating to a specific product or problem and employed to
encourage adherence to specific obligations about that product or problem.
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outline the factors that will be considered when answering the question: under what
conditions will trade restrictive measures be incorporated into an MEA?

It would be possible to employ only one of the theories of regime formation,
such as power-based approaches, and then test relevant case studies to see if power-
based factors can account for the inclusion of trade restrictive measures in a given
regime — e.g. the trade restrictions were included due to the influence of a hegemon.
Examining only one factor has the attraction of simplicity and would make
investigations of the case studies rélatively easy. However, not only does this seem to be
a limited approach to the issue — as the criticisms of each approach revealed in section
2.1.2 — but it is now becoming accepted in the literature that discussions of international
co-operation need to draw on multiple sources to create a comprehensive explanation.
This is perhaps especially true when considering environmental issues since they cut
across traditionally defined academic and theoretical boundaries and force the observer
to consider the interaction between many factors, including economics, politics,
physical and earth science, social theory, and law but to name a few.

While most closely linked with the use of knowledge-based hypotheses, and
particularly the epistemic community approach, Peter Haas argues that

[a] satisfying analytic explanation of the origin of multilateral environmental
cooperation requires the use of several different social science theories of
cooperation and regime creation. Although each theory satisfactorily explains a
part of the broader story, all need to be invoked to explain the full range of
outcomes.'*’
This thesis therefore adopts an approach informed both by the various explanatory
models of regime theory — power, interests, and knowledge — and by the discussion in
the trade and environment literature — specifically the relationship between trade

measures in MEAs and the provisions of the WTO.

19p. Haas, “Stratospheric Ozone: Regime Formation in Stages”, pp. 152-85 in Young and Osherenko
(eds) Polar Politics, p. 152. Such an analysis is echoed by Young and Osherenko, Rowlands, and even
earlier by Keohane and Nye. Young and Osherenko constructed a preliminary ‘multivariate model’ to
examine co-operation. See Young and Osherenko, “International Regime Formation: Findings, Research
Priorities, and Applications”, p. 246. Rowlands employs a multidimensional approach to his examination
of ozone-layer depletion and climate change; see Rowlands, The Politics of Global Atmospheric Change,
pp- 28-32. Keohane and Nye warned of the dangers of using a single model in 1977, see their Power and
Interdependence, p. 59.
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After the review of the relevant literatures and the observations made regarding
the nature of the research question and its background, the substance of the analytical
framework for this thesis can now be presented. Four factors will be investigated when
examining the conditions under which trade restrictive measures are employed in
MEAs:
power;
interests, or evaluation of costs and benefits;

knowledge; and

Wb

institutional forum.

The first factor relates to power. Traditional hegemonic stability theory would assert that
a powerful state could dictate the terms of co-operation for a regime, and therefore what
the contents of that regime would be.'*! With the help of this factor, I investigate
whether this idea applies to the MEAs examined in this research. Were the MEAs
influenced by the preferences of a powerful actor? Was this a state or another actor
involved in the design of the MEA, such as a non-governmental organisation or an
individual ‘leader’?'“? Were the contents of the MEAs — in the form of inclusion of trade
restrictive measures — a result of the actions of that powerful actor?

The second factor explores state interests. As a means of examining the role of
interests in accounting for regime content, I discuss calculations of economic and
environmental costs and benefits that are central to the trade and environment debate.'*

This factor is most closely related to interest-based approaches in regime theory. If

! Mayer, Rittberger and Ziin, “Regime Theory: State of the Art and Perspectives” in Rittberger (ed),
Regime Theory and International Relations, p. 418.

2 On the power of leaders to exert influence, see Young and Osherenko, Polar Politics, pp. 254-55.

14> Rowlands has also examined the calculation of costs and benefits as part of an interest-based approach
to regime formation. See Rowlands, The Politics of Global Atmospheric Change, p. 30. And Gehring has
suggested that “the assessment by an actor of his preferences in a given decision situation may be
conceived of as a cost-benefit calculation weighing up the disadvantages and advantages of cooperation™.
T. Gehring, Dynamic International Regimes: Institutions for International Environmental Governance
(Frankfurt: Peter Lang, 1994), p. 348. Calculations of benefits and costs are not simply financial
calculations, but consider the wider relative merits of employing trade restrictions. Moreover, such -
calculations of interests are not a static process as perceptions of costs and benefits can — and often do -
change during the negotiation process.
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parties negotiating an MEA regard the benefits of incorporating trade restrictive
measures as being greater than their perceived costs, is there a greater likelihood that
such measures will be employed? Perceived benefits of employing trade restrictions may
include: (1) maximising the number of participants in the MEA; (2) the perception that
without trade restrictive measures the MEA would fail in its environmental goals; 3)
and the opportunity for new markets in new products or recycling technology. Perceived
costs could include: (1) the elimination of markets and free trade with regards to a
specific product or resource; (2) financial costs required to comply with the restrictions;
(3) conflict with the WTO/GATT resulting in difficulties in the wider trade regime; and
(4) an unfair advantage given to states that can more easily adapt to new environmental
standards.

The third factor explores the role of knowledge, or rather whether the activities
of an epistemic community can account for the use of trade restrictions. Of the two
current approaches in knowledge-based regime analysis, the influence of an epistemic
community on regime content is most relevant here. Analysts who emphasise the first
approach — scientific consensus — as an important pre-condition for regime formation
add that the influence of such knowledge decreases as negotiations start.'* Diplomats
require consensus from the scientific community before they can agree to negotiate. But
once that decision is made, scientists have little or no influence over the details of the
agreement — its particular properties.'*> The scientific convergence approach is thus not
useful here. Supporters of the epistemic community approach, on the other hand, argue
that regime formation can be influenced by a group of individuals with certain shared
convictions and values. From their various influential positions in the negotiating
process, members of the epistemic community actively influence the design of regimes
by promoting their shared views. Was there an epistemic community of scientists and

policy-makers who shared the common value that trade in environmentally harmful

1 G. Sjostedt, “Issue Clarification and the Role of Consensual Knowledge in the UNCED Process” in
Spector, Sjostedt and Zartman (eds), Negotiating International Regimes, p. 66.

145 Scientists are most influential on the definition and framing of the issue during the pre-negotiation
phase. See V. Kremenyuk and W. Lang, “The Political, Diplomatic, and Legal Background”, pp. 3-16 in
G. Sjostedt (ed), International Environmental Negotiation (Newbury Park: SAGE Publications, 1993), p.
13.
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substances and materials should be restricted? Did such a community actively promote
the idea of trade restrictive measures and did its efforts result in the inclusion of trade
restrictive measures in the agreements examined here?

The fourth and final factor considered when asking what conditions will result in
the use of trade restrictive measures in an MEA is related to the institutional forum in
which an MEA is negotiated. Such a forum could be the UN General Assembly or the
UN Environment Programme. This factor is closely related to issue linkage between
environmental regimes and the multilateral trading system, as well as to the debate
about economic growth and environmental degradation.'*® Are trade restrictive
measures more likely to be incorporated into an MEA when it is negotiated in an
institutional forum that is sympathetic to using trade policies to achieve the
environmental goals that are its main concemn? On the other hand, are such measures
less likely if an MEA is negotiated in a forum that is reluctant to use trade restrictions
because they would conflict with that forum’s other priorities, such as economic growth
stimulated by trade liberalisation? Is the likelihood of using trade measures affected by
an institutions’ rules and procedures? UNEP meetings, for example, are open to a wide
range of participants who often have specific objectives related to environmental
protection, whereas the WTO’s CTE is a closed-body narrowly focussing on trade
concerns.'*” And as Breitmeier has pointed out, different international organisations can
have different systems of thought or world-views about the causes of a global problem
and prescriptions for appropriate solutions.!*® Such world views can also be an

important factor influencing regime content.'*’

146 See, for example, Pistorius® examination of negotiations over plant genetic resources in the FAO,
UNEP and GATT. R. Pistorius, “Forum Shopping: Issue Linkages in the Genetic Resources Issue”, pp.
209-22 in R. Bartlett, P. Kurian and M. Malik (eds), International Organizations and Environmental
Policy (Westport: Greenwood Press, 1995).

147 See section 2.2.2 on the CTE.
1% H. Breitmeier, “International Organizations and the Creation of Environmental Regimes”, pp. 87-114
in O. Young (ed), Global Governance: Drawing Insights from the Environmental Experience (Cambridge,

MA: MIT Press, 1997), p. 94.

19 The importance of world views — or governing ideas — is outlined in Chapter 5.
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2.3.4 Application of the Framework: the Case Studies

The previous sections outlined the framework for analysis for this thesis. First, a
research question was posed and second, the two relevant literatures to be employed
were reviewed and analysed. Third, the research question, and its relationship to the
literatures, was further refined and defended; this led to the fourth step, presentation of
the four specific factors to be examined in order to answer the research question. It
remains, then, to present the case studies to which the framework will be applied.

The nature of the research question requires that any case studies examined
involve elements of both ‘trade measures’ and ‘multilateralism’. That is, the case studies
must be clear instances of international co-operation explicitly involving restrictions on
trade to achieve an environmental goal. They must also allow for comparison in order to
test ideas about the determinants of regime content — in this case, trade measures.
However, since the cases considered here differ in terms of their functional scope and
context, they also offer interesting variance. This research focuses on trade restrictions

in two MEAs:

1. the 1987 Montreal Protocol on Substances that Deplete the Ozone Layer, and its
subsequent amendments
2. the 1989 Basel Convention on the Control of Transboundary Movements of

Hazardous Wastes and their Disposal, and its subsequent amendments

These MEAs were chosen because they are two of the most oft-mentioned examples of
MEAs that employ trade restrictive measures to further their environmental goals and
are the most commonly argued to be in conflict with the WTO. In other words, they are
clearly at the intersection of trade and environment. Moreover, both the Montreal
Protocol and the Basel Convention, as pre-UNCED MEAs, have enough negotiating
history — sucﬁ as documentation and availability of participants to interview — to
provide empirical evidence to answer the research question. At the same time, they
continue to evolve and their trade restrictive provisions remain relevant to the creation

of future policy both for these agreements and for others.'>

139 For purposes of research design and length of the thesis, the third significant pre-UNCED MEA that
restricts trade — the 1973 Convention on International Trade in Endangered Species (CITES) — is not
examined.
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In considering the possible limitations of the analytical framework and selected
case studies, the following points should be made. First, the framework advanced here is
used as a starting point to investigate the research question. That is, while certain factors
accounting for or influencing regime content are proposed, they should not be
considered inflexible and disallow the consideration of other factors in the course of the
investigation. Second, there is the question of case selection. Two MEAs are not the
universe of cases and one should therefore be wary about making generalisations
regarding the factors accounting for regime content. There have, in fact, been at least

151 As Young and

twenty MEAs since 1933 that have used trade restrictive measures.
von Moltke remind us, there is an ever-present concern regarding selection bias and one
must guard against manipulating the data so as to conform to theoretical expe:ctation.'s2
Carefully selected comparative case studies also have their advantages. That is, while
the results of one case may be questionable, “the opportunity to compare conclusions
across several well-chosen cases increases our ability to test specific hypotheses” and to

153 Thus, to increase the generalisability of the

refine theories regarding regime content.
findings and extend the analysis made based on the in-depth cases, two post-UNCED
MEAs that restrict or regulate trade are also considered in Chapter 5: the Rotterdam

Convention and the proposed Cartagena Protocol on Biosafety.

! See Esty, Greening the GATT, Appendix D for a listing of MEAs incorporating trade measures.

132 Young and von Moltke, “The Consequences of International Regimes: Report from a Barcelona
Workshop”, p. 359. -

13 Young and Osherenko, Polar Politics, p. ix.
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Chapter Three

Trade Restrictions and the Montreal Protocol

The 1987 Montreal Protocol on Substances that Deplete the Ozone Layer is one of the
most well-known multilateral environmental agreements that restricts international trade
in order to achieve its environmental objectives. The negotiation of the Protocol has also
provided a well-developed case study for scholars to test various theories regarding
international regime formation.!

There are three reasons for this. Firstly, it is generally considered to be a
‘successful’ example of international co-operation both in terms of the high level of
international participation in, as well as adherence, to the regime. Secondly, the problem
it was designed to address — ozone layer depletion — may in fact be solved in the
foreseeable future.? And thirdly, access to the proceedings, documents and actors
involved has been relatively easy, both because it is a current and on-going process and
because of the open structure of the regime — which allows participation by observers at
the Meeting of Parties, for example. For these reasons, and because of the Protocol’s

reliance on trade restrictions as part of a package of regulatory measures, it also

provides a good case-study for investigating the factors that determine regime content.

! See, for example, P. Haas, “Stratospheric Ozone: Regime Formation in Stages,” pp. 152-185 in O.
Young and G. Osherenko (eds), Polar Politics: Creating International Environmental Regimes (Ithaca:
Cornell University Press, 1993); K. Litfin, Ozone Discourses: Science and Politics in Global
Environmental Cooperation (New York: Columbia University Press, 1994); T. Gehring, Dynamic
International Regimes: Institutions for International Environmental Governance (Frankfurt: Peter Lang,
1994); and I. Rowlands, The Politics of Global Atmospheric Change (Manchester: Manchester University
Press, 1995).

? The rate of build-up of ozone depleting substances in the stratosphere has slowed significantly due to the
Protocol. The atmospheric abundances of some substitutes are increasing and full compliance with the
Protocol’s amendments will reduce chlorine concentrations to a level below critical (i.e. to normal pre-
ozone hole levels) by about 2050. See R. Bojkov, The Changing Ozone Layer (Geneva: WMO/UNEP,
1995), p. 22; and UNEP, Synthesis of the Reports of the Scientific, Environmental Effects, and Technology
and Economic Assessment Panels of the Montreal Protocol (Nairobi: UNEP, 1999), pp. 11-27. However,
some problems — relating to compliance with commitments and other issues — remain. See O. Greene,
“Emerging Challenges for the Montreal Protocol”, Globe (27 October 1995), pp. 5-6; and J. Krueger and
I. Rowlands, “Protecting the Earth’s Ozone Layer”, Global Environmental Change, vol. 6, no. 3 (1996),
pp. 245-47.
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This chapter addresses the question of regime content by examining the trade
restrictive provisions (Article 4) of the Montreal Protocol. The first section briefly
examines the history and science of ozone layer depletion before turning to an analysis
of the negotiations of the Montreal Protocol and its amendments in the second section.
The third section outlines spéciﬁc issues relating to the inclusion of Article 4 in the
regime, and the fourth section examines the trade restrictions in light of the four factors
proposed to account for regime content. The fifth and final section provides a summary

of the findings.

3.1  Background to the Montreal Protocol: Science and History to 1985

General awareness 'regarding the existence of ozone (O3), the stratospheric ozone layer
and chlorofluorocarbons (CFCs) has increased dramatically from the early 1970s —
when it was discussed mainly by a small group of scientists — to the late 1980s when
ozone layer depletion became an international issue. Indeed, it was the work of the
scientists that set in motion a process that would eventually result in an international
regime for protection of the ozone layer. The purpose of this section is to provide a

general background of the science and history behind the Montreal Protocol.’

3.1.1 Science, Ozone and CFCs

Ozone is a rare molecule of three oxygen atoms found mostly in the stratosphere (10-50
km above the earth). Ozone is in fact so rare, that if all the ozone in the atmosphere was
transferred to the earth’s surface it would comprise a layer of only 3 millimetres.* It is
formed by a process called photolysis, where solar radiation breaks down oxygen
molecules (O;) to atomic oxygen, which in turn combines with molecular oxygen to
produce ozone. This ozone can again be broken down to repeat the cycle. As this

process of ozone creation and destruction occurs naturally, there are always natural

? Information regarding the science of ozone layer depletion is taken largely from Bojkov, The Changing
Ozone Layer; UNEP, Scientific Assessment of Ozone Layer Depletion: 1994 (Nairobi: UNEP, 1994);
UNEP, Environmental Effects of Ozone Depletion: 1994 Assessment (Nairobi: UNEP, 1994); and Litfin,
Ozone Discourses, Chapter 3.

* Bojkov, The Changing Ozone Layer, p. 5.
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variations in the amount of ozone in the stratosphere — but not to a degree which
threatens the earth’s surface.

This unusual molecule plays a vital role by absorbing harmful solar ultraviolet
(UV) radiation that would otherwise damage most living organisms. Increased UV
radiation due to ozone depletion would damage human health by increasing incidences
of skin cancer, cataracts, and immune system problems; it also affects crops and aquatic
ecosystems, especially marine phytoplankton which is important for the food chain and
acts as a major sink for carbon dioxide (CO,). An oft-quoted statistic is that a sustained
1 percent decrease in total ozone will result in an increase in non-melanoma skin
cancers of 2-3 percent.’ Destruction of the ozone layer would indeed have serious
consequehces.

How could such destruction take place? And how was it discovered that CFCs,
and other ozone depleting substances (ODS), were responéible? First of all, while ozone
was discovered in 1839, and surface ozone measurements have been made regularly
since the 1860s, proof of the existence of ozone in the stratosphere only came in 1913.5
It would take until 1957, the International Geophysical Year (IGY), to establish a global
network of ozone observing stations under the responsibility of the World
Meteorological Organization (WMO). Up to then, despite suspicions of a link between
increased UV radiation and skin cancer, the world was “still unaware of the potential for
human activities to deplete the ozone layer”.’

The parallel development of importance was the invention of
chlorofluorocarbons (CFCs). The General Motor Company of the USA had charged
their Frigidaire Division to invent a new refrigerator coolant and the result, by 1930,

was a non-flammable, non-toxic, odourless, colourless substance called CFC-12.% Quite

3 Litfin, Ozone Discourses, p. 56; Bojkov, The Changing Ozone Layer, p. 19. Non-melanoma is a basal
skin cancer, whereas melanoma results in visible skin alterations.

¢ Stratospheric ozone should of course be distinguished from ground-level ozone that is a form of
pollution (smog).

? Bojkov, The Changing Ozone Layer, p. 8.

® M. Soroos, The Endangered Atmoshpere: Preserving the Global Commons (Columbia: University of
South Carolina Press, 1997), p. 148.
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quickly, CFCs were used in many more applications than just refrigeration: air
conditioning, blowing foams, solvents, sterilants, freczing agents and aerosol
propellants were just some of the uses for this new ‘miracle’ substance. As a result,
production of CFCs grew enormously from 1.2 million pounds in 1931, to 76 million
pounds by 1950, to more than 700,000 tonnes (2 billion pounds) per year by the early
1970s.’

While not yet known, the invention and widespread use of CFCs (and other
halocarbons such as bromine) was having a disastrous effect on the stratospheric ozone
layer. Because tﬁey are so stable, CFCs released into the lower atmosphere eventually
find their way into the stratosphere by convective air movements. Once in the
stratosphere, CFCs are broken down by UV radiation and begin the process of ozone
destruction.'® Some ODS also have extremely long lifetimes — CFCs remain in the
atmosphere for approximately 100 years. And while ozone is continually created, the
artificial presence of chlorine results in the process of ozone destruction being faster and
greater than the natural process of ozone creation, leading to a net ozone loss. This
process is exacerbated in polar stratospheric conditions (due to ice and aerosol

particles), leading to faster and greater ozone loss over the Poles.

3.1.2 Defining the Threat and the Start of the Controversy

While it is now known that ozone depletion is due to CFCs and other ODS, the first
man-made threat to the ozone layer was suspected in the 1960s. Proposals for high-
flying, supersonic passenger aircraft (SST) were considered in the US, Soviet Union,
Britain and France. The prospect of fleets of SSTs flying in the lower stratosphere
prompted some scientists to consider environmental effects. Primary among these

concerns was that the exhaust of the planes (containing nitric oxide) might accelerate

® Chemical Manufacturers Association, Production, Sales, and Calculated Release of CFC-11 and CFC-
12 Through 1986 (Washington, DC: CMA, 1987); Bojkov, The Changing Ozone Layer, p. 9.

' Under UV radiation, chlorine atoms are released, which in turn break apart the ozone molecules to form

chlorine oxide. And because the process is catalytic, the ozone depleter (chlorine, bromine, or fluorine,
etc.) ‘lives to deplete again’. One chlorine atom can destroy as many as 100,000 ozone molecules.
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natural ozone destruction.'" In the ensuing debate, some scientists, like Harold Johnson
from the University of California (Berkeley), argued that a fleet of 500 SSTs would
result in “average global ozone reductions ranging from 3 to 23 per cenf”, while others,
like Boeing scientist Amold Goldburg, countered that it was not nitrous oxide but
perhaps water vapour that would be responsible for any ozone loss.!? While the
scientific debate was never clearly resolved, it was to some degree over-ridden when the
US Congress cancelled the American SST program in 1971 — primarily for economic
reasons — and the threat of ozone depletion from stratospheric transport receded. The
Soviet program was also cancelled and the British-French project significantly
reduced."

Nevertheless, this controversy foreshadowed many important developments
regarding CFCs. First of all, while scientists became involved in questions regarding
environmental policy, the disagreement within the scientific community made
significant impact upon the political process difficult." Secondly, in the debate
regarding landing rights for the British-French Concorde planes after the end of the
American SST program, the Europeans accused the Americans of “attempting to export
their own environmental standards as a veil for their economic interests” — a claim
which would later be resurrected during the Montreal Protocol negotiations.'® Lastly,
while the political controversy over SSTs ended, the many remaining scientific

questions mobilised much interest and research in atmospheric problems.

! Bojkov, The Changing Ozone Layer, p. 9. This concern was originally voiced by scientist P. Crutzen,
“The Influence of Nitrogen Oxides on the Atmospheric Ozone Content”, Quarterly Journal of the Royal
Meteorological Society, vol. 97 (1970), pp. 320-25.

2 See L. Dotto and H. Schiff, The Ozone War (New York: Doubleday and Company, 1978), p, 64; and
Rowlands, The Politics of Global Atmospheric Change, pp. 44-45. For a history of the SST controversy,
see M. Horwitch, Clipped Wings: The American SST Conflict (Cambridge, MA: MIT Press, 1982).

13 Rowlands, The Politics of Global Atmospheric Change, p. 47.

" Dotto and Schiff report that an original draft of Harold Johnson’s paper was rejected by the editors of
the journal Science because of too many references to political questions. But top White House advisors
failed to take the scientific arguments seriously as long as there was no consensus among the scientists.
Dotto and Schiff, The Ozone War, pp. 61-65.

13 Litfin, Ozone Discourses, p. 62. See also section 3.3.2.

74



New research resulting from these concerns about the ozone layer first suggested
that the planned US space shuttle could also be a serious threat. In a 1973 meeting in
Japan, scientists Richard Stolarski and Ralph Cicerone suggested that chlorine in the
exhaust of the shuttle could destroy ozone much more efficiently than the nitric oxide of
the SST. However, it was the 1974 release of the now renowned paper by. two
University of California (Irvine) chemists, F. Sherwood Rowland and Mario Molina,
that pushed the chlorine-ozone controversy forward.'®

Theorising that CFCs could rise to the stratosphere and, when broken down by
UV radiation, release chlorine atoms that would then begin a catalytic process of ozone
destruction, Rowland ‘and Molina initially believed that the ozone layer could be
depleted between 7 and 13 percent given 1973 growth rates in CFC use. They suggested
an immediate ban on CFCs as aerosol propellants. This was the beginning of an
international debate that would eventually culminate in the Montreal Protocol. But it
was to be a long and difficult journey from that first paper in 1974, to 1987 when the

international community finally took decisive action.

3.1.3 The Great Ozone Debate of the 1970s
The suggestion that a seemingly harmless chemical in widespread use was destroying
the earth’s protective layer triggered varied and vocal responses. The public, concerned
with health issues, reacted with an outcry that prompted some American states (such as
Oregon and New York) to unilaterally restrict the use of CFCs as aerosol propellants.'’
Most sectors, however, including government, industry and other scientists, called for
more research. The U.S. government, for example, commissioned the National
Academy of Sciences (NAS) to prepare a report on the issue and the Manufacturing
Chemists Association (now the Chemical Manufacturers Association, CMA) increased
funding for its Fluorocarbon Program Panel.

While the basic science was eventually proven correct, the details were more

complex. Two years after that first paper, Rowland and Molina had to revise their

¢ M. Molina and F. Rowland, “Stratospheric Sink for Chlorofluoromethanes: chlorine atom-catalysed
destruction of ozone,” Nature, no. 249 (28 June 1974), pp. 810-12.

' Litfin, Ozone Discourses, p. 64.
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estimates of potential ozone loss when they discovered the presence of “reservoirs” of
chlorine nitrate which could retard the rate of ozone depletion.'® The much-anticipated
NAS report, also released in 1976, suggested that ozone depletion was probably
occurring — but in a lower range of 6-7.5 percent — and was therefore weak on
suggesting regulatory action.'” Industry believed that all of these findings vindicated
their confidence in the ‘harmlessness’ of CFCs.?°

Nevertheless, public concern in the US was great enough that amendments to the
Clean Air Act banning CFCs in ndn-essential aerosol uses were completed by the end of
1978. Interestingly, by April 1979 it also became illegal to ship aerosol cans containing
CFCs from one state to another.?’ The Americans tried to influence other countries to
take action, but only Canada, Norway and Sweden followed suit. Again foreshadowing
future developments, countries of the European Community (especially the British and
French) were very resistant to placing any controls on these profitable chemicals.

Studies continued into 1979, and while a statement by the chemical
manufacturer Du Pont made the point that ozone depletion remained a theory and had in
fact never been detected, a second NAS report supported a higher level of possible
ozone depletion (16.5 percent) and this time called for greater national and international
efforts.?? Studies in the UK were reaching similar conclusions on the nature of the
problem — a 1979 Department of the Environment report also estimated 16 percent
depletion. The UK report, however, differed significantly in its prescription for action.

While the US was enacting domestic legislation, the UK argued for more research and a

1% F. Rowland and M. Molina, “Stratospheric Formation and Photolysis of Chlorine Nitrate,” Journal of
Physical Chemistry, vol. 80, no. 24 (1976), pp. 2711-13.

' Rowlands, The Politics of Global Atmospheric Change, p. 49.

203, Gribben, The Hole in the Sky: Man'’s Threat to the Ozone Layer (London: Corgi Books, 1988), pp.
25-29.

2! Gribben, The Hole in the Sky, p. 53.
2 The Du Pont statement is found in S. Roan, Ozone Crisis: the 15 Year Evolution of a Sudden Global
Emergency (Chichester: John Wiley and Sons, 1989), p. 96. The NAS report is in Panel on Stratospheric

Chemistry and Transport, Stratospheric Ozone Depletion by Halocarbons: Chemistry and Transport
(Washington, DC: NAS, 1979).
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‘wait and see’ approach.? Industry took advantage of these national differences to
support their position that more research was required. These circumstances made any

subsequent international co-operation seem highly unlikely.

3.1.4 The Interim: 1980-85 and the Vienna Convention

The period between the first national action taken in the US and the first international
agreement (the Vienna Convention) in 1985 was characterised by decreased public
interest, continued questioning of the validity of the science behind ozone layer
depletion and downwards revisions of the predicted amount of ozone loss. Continued
research, however, developed a greater base of knowledge that eventually became
internationally convincing.

Some small steps in regulation were taken in the early 1980s (a voluntary
agreement among all major CFC producing countries to reduce non-aerosol emissions
was reached in Oslo in April 1980), but with the ozone issue receding from public view
and new conservative governments elected in the US and the UK, the possibility for a
significant international agreement on CFCs seemed more and more unlikely.?*
Moreover, industry, sensing that further regulation was unlikely, reduced research on
CFC alternatives. Du Pont, for example, stopped research in 1980 arguing that there was
neither scientific nor economic justification for continuing.?’ That the third and fourth
National Academy of Science reports revised the estimates of ozone depletion down to
5-9 percent in 1982, and then to 2-4 percent in 1984, did not encourage those still
arguing for more controls on CFCs.

The necessity for international regulation was perhaps felt mainly in the United

Nations Environment Programme (UNEP), that, along with the World Meteorological

» Rowlands, The Politics of Global Atmospheric Change, pp. 50-51.

2 Also in 1980, the EC agreed to a 30 percent reduction in aerosol uses of CFCs; however, since
consumption had already fallen by this amount, this reduction simply maintained the status quo. A further
decision by the EC to implement a production capacity cap was taken, but consumption at that time had
decreased and large production plants were idle. Thus, a limit on creating new production capacity, such
as preventing new factories, was largely symbolic. See Gehring, Dynamic International Regimes, p. 197,
and M. Jachtenfuchs, “The European Community and the Protection of the Ozone Layer,” Journal of
Common Market Studies, vol. 28 (1990), pp. 261-77.

25 1 itfin, Ozone Discourses, p. 70.
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Organization (WMO), had created the Coordinating Committee on the Ozone Layer
(CCOL) in 1977 under the World Plan of Action on the Ozone Layer. UNEP’s role was
to assume “catalytic and coordinating functions”.>® By 1982, UNEP had established a
Working Group to start work on a global convention. But divisions among the
participants were apparent from the outset. Generally, the EC, Soviet Union and Japan
opposed further controls on CFCs whereas what became know as the “Toronto Group”
(the US, Canada, the Nordic countries and eventually Australia, Austria and
Switzerland) supported a global bé.n on aerosol uses of CFCs and a limit on non-aerosol
uses.27_ Seven meetings of the Working Group failed to resolve these differences. By
March 1985, the Group had reached a framework agreement — the Vienna Convention —
that only contained non-specific obligations and requirements for more research and
exchange of information. A

The Vienna Convention was nevertheless hailed as a sign of “political maturity”
by UNEP’s Executive Director Mostafa Tolba as the first legal instrument to protect the
global atmosphere.”® While it is clear that the Convention did not directly tackle CFC
use, this framework agreement was seen as important for permanently placing the issue
of ozone layer depletion on the international agenda and establishing a deliberative

process which could, and eventually did, lead to further international measures.’

3.2  The 1987 Montreal Protocol
By the time of the Vienna Convention, two basic problems remained if further
international action was to take place: neither the effect of ozone layer depletion

(measured ozone decreases), nor the cause (CFCs), held international consensus among

% Gehring, Dynamic International Regimes, p. 199.

7 See P. Széll, “Negotiations on the Ozone Layer,” pp. 31-47 in G. Sjostedt (ed), International
Environmental Negotiation (Newbury Park: SAGE Publications, 1993). A detailed description of the
negotiations leading up to the Vienna Convention can be found in Gehring, Dynamic International
Regimes, pp. 200-34. At this time, participation by developing countries was negligible.

% Quoted in Litﬁn, Ozone Discourses, p. 75.

B See Gehring, Dynamic International Regimes, p. 217; Litfin, Ozone Discourses, p. 76.
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the scientific or policy communities. The continuing international debate was thrown
forward, however, when the first of these problems was resolved and ozone layer
depletion was no longer just a theory. In May 1985, only two months after the Vienna
Convention, the British Antarctic Survey published unexpected results showing that, for
three consecutive years since 1982, major losses of ozone (between 30 and 40 percent
during the month of October) had occurred over the Antarctic.*® This was the discovery
of the now renowned ‘ozone hole’; the cause of this ozone layer depletion, however,
could not yet be linked to CFCs.

With part of the puzzle solved, international negotiations continued from 1986 to
1987.3! And despite the assertion of one participant that the negotiators had decided to
formally ignore the Antarctic hole, the sense of urgency resulting from new scientific
findings contributed to a substantial agreement in 1987 that had not been possible in
1985.%% The negotiations for a protocol began somewhat informally with two UNEP-
sponsored workshops held in Rome, Italy (May 1986) and Leesburg, USA (Septémber
1996). The first meeting in Rome resulted in no more consensus on further controls than
had been achieved at Vienna. The second meeting in Leesburg, on the other hand,
resulted in a shift from ‘should’ CFCs be regulated to ‘when and how’ regulation should
take place.*

30§, Farman et al, “Large losses of total ozone in Antarctica reveal seasonal CLO,/NO, interaction”,
Nature, no. 315 (May 16, 1985), pp. 207-10. The trend of ozone loss was subsequently traced back much
further than 1982, although the period when ozone loss became critical (i.e. when the ‘hole’ appeared) due
to rising chlorine levels was the late 1970s to early 1980s.

*! The Toronto Group had tried and failed to have a protocol attached to the Vienna Convention that
would have required commitments to restrict CFC use. They continued to press for such an agreement
immediately following the signing of the Convention.

2 Richard Benedick, head of the US delegation, believed that “...linking the US position with the ozone
hole would risk its being undermined if that phenomenon turned out to be unrelated to chlorine.” See R.
Benedick, Ozone Diplomacy: New Directions in Safeguarding the Planet (Cambridge: Harvard University
Press, 1991), pp. 19 and 56. On the importance of the ozone hole, see Litfin, Ozone Discourses, pp. 96-
102; and Rowlands, The Politics of Global Atmospheric Change, p. 56. In addition to the British Antarctic
Survey report, a WMO/NASA report was released in 1986 that predicted greater ozone losses than the
1982 and 1984 NAS reports. See WMO/NASA, Atmospheric Ozone 1985 (Geneva: WMO Global Ozone
Research and Monitoring Project Report #16, 1986).

3 See Litfin, Ozone Discourses, pp. 86-92; Benedick, Ozone Diplomacy (1991), pp. 48-50. The UNEP

report of the conference records the expectation that the formal negotiations to follow would benefit from
the “spirit of Leesburg’. See UN document UNEP/WG.148/3.3/Annex II. :
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The formal negotiations for a Protocol to the Vienna Convention began in
December 1986. Despite any progress made in Leesburg, the principal adversaries
remained as before: the EC (opposing strict reductions and timetables) and the so-called
Toronto Group (advocating a more stringerit protocol). There was, however, at least one
influential actor that had changed position: US industry, in the form of Du Pont and the
industry lobby “Alliance for a Responsible CFC Policy”. The Alliance announced
support for an international protocol that would limit global emissions and Du Pont
declared that alternatives to CFCs would be available in as soon as five years.** Section
3.3.2 elaborates on this issue, so it suffices for now to point out the importance industry
attached to the development of internationally agreed controls and to the significance of
clear signals regarding regulation for the development of alternatives.

The Montreal Protocol on Substances that Deplete the Ozone Layer was signed
by 24 parties in September, 1987. The control measures affect eight major ozone
depleting substances (ODS)* and its key provisions are as follows:

e the production and consumption levels of five major CFCs were to be reduced by 50
percent of 1986 levels by 1999, while the production and consumption of three
halons would be frozen within three years (except for those deemed as essential,
such as fire retardants);

e developing countries (known as Article 5 countries, or those with less than a 0.3
percent annual consumption of CFCs per capita) were granted a 10 year grace
period with respect to implementation of the control measures;

e periodic scientific reviews, which could lead to revision of the control measures,
were to be held every four years beginning in 1990;

e and Article 4 imposed trade restrictions with non-parties (discussed further in
section 3.3).

While the Montreal Protocol was an important step forward in the quest to protect the
ozone layer, and was again hailed by UNEP’s Executive Director as “unprecedented”, it
remained unsatisfactory in several ways.*® First, despite the reductions in CFC use

mandated by the Protocol, by the year 2000 there would still be enormous amounts of

ODS emitted into the atmosphere from both controlled (CFCs) and non-controlled

3 Litfin, Ozone Discourses, pp. 92-93.
3 CFCs 11, 12, 113, 114, and 115 and halons 1211, 1301, and 2402.

3 UNEP Executive Director Mostafa Tolba, quoted in Litfin, Ozone Discourses, p. 115.
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sources (those ODS not yet addressed such as methyl bromide). Second, while most of
the current producers and consumers of CFCs were party to the Protocol, the potential
for CFC use by large developing countries (such as India and China) who were not
involved in the regime posed a significant threat to the ozone layer. Thus, the
mechanism for periodic review of both the science of ozone layer depletion and the
possible revision of control measures would play an important role.

In fact, it was only months after the completion of the Montreal Protocol that the
second mystery regarding ozone léyer depletion was solved. While ozone depletion had
been measured, it hadn’t been conclusively established that CFCs were responsible. In
1986, there were still several competing theories regarding the possible causes of ozone
depletion; the response of the scientific community was the creation of the Ozone
Trends Panel, a NASA-sponsored group of over one hundred scientists from ten
countries.”’ At about the same time as the on-going political negotiations, the Airborne
Antarctic Ozone Experiment (AAOE) was about to take place.® The result of this
experiment — involving a converted U2 spy-plane flying through the ozone ‘hole’ taking
chemical samples from the atmosphere — was the proof needed to link ozone depletion
to CFCs. The presence of chlorine in the stratosphere was the ‘smoking gun’ needed to
complete the chlorine-ozone thesis. While the preliminary release of this new evidence
at the end of September 1987 came too late to influence the just completed negotiations
— the Protocol had been signed on September 16 — it would prove significant for future

political discussions.

3.2.1 Post-Montreal Developments: Increasing Concern

The formal report of the Ozone Trends Panel (and the AAOE), released at a press
conference in March 1988, made headlines around the world.*® Concern regarding CFC
use was further increased by 1988 and 1989 reports that overall stratospheric ozone was

decreasing — not just above Antarctica but over more populated northern latitudes as

37 Rowlands, The Politics of Global Atmospheric Change, p. 56.

% For a comprehensive account of the AAOE, see Gribben, The Hole in the Sky, pp. 100-33.

3 R. Watson, F. Rowland and J. Gille, Ozone Trends Panel: Executive Summary (Washington, DC:
NASA, 1988). See also Benedick, Ozone Diplomacy (1991), p. 110.
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1.° There were some immediate responses to this new information, including a

wel
Swedish decision in June 1988 to ban CFC use, Margaret Thatcher’s “conversion” to a
belief in the seriousness of the problem (represented by her speech to the Royal Society
in September 1988), and declarations by industry in support of a phaseout of CFCs. Du
Pont announced that it would stop the production of CFCs as “soon as possible” and,
later that same year, European industry and the Alliance for a Responsible CFC Policy
both declared support for a CFC phaseout.*!

All these events created pressure for a revision of the original commitments in
the Montreal Protocol. UNEP sponsored meetings in March and October of 1988 to
begin this process, and established four panels to provide information to the meetings of
the Parties (panels on science, environmental effects, economics, and technical issues).42
The Protocol itself came into force on 1 January 1989, and, increasingly, various
countries were unilaterally committing to stricter controls: in February Canada
announced a ban on CFCs and halons within ten years; in March, the EC Environment
Council voted to end CFC use by 2000 and the United States also declared an end to
CFC production by the end of the century.® The UK and UNEP spohsored a London
conference in March 1989 on “Saving the Ozone Layer” that underlined the new
conse