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Abstract

The thesis compares national perspectives on the legitimacy of the European Union. It
develops a definition of legitimacy as a dual concept. Formal legitimacy describes the
constitutional nature of a political system, whereas felt legitimacy is defined as the
aggregate citizen beliefs about the legitimacy of their political system. Legitimacy is
important for the EU because it is a necessary condition for its efficacy and long-term
stability. The EU’s need for legitimacy also increases in proportion to the degree of
integration. The legitimacy of the EU is unusual in that it varies among the member
state from whose perspective it is evaluated. That is because the EU’s legitimacy is
contingent on the constitutional structure and national identity of its member states.
An empirical analysis of the legitimacy of the EU from the perspective of Britain and
Germany reveals that the EU suffers from a legitimacy deficit relative to the British
and German political systems. The nature and severity of the deficit depend on
country-specific factors, but the single most significant cause from both countries’
perspective is the lack of a European identity. Europeans do not regard themselves as
one political community, and they feel limited attachment or trust towards each other.
This diagnosis implies that the legitimacy deficit can only be remedied either by
creating a European identity or by reducing the need for its creation. The legitimising
potential of these two strategies differs between Britain and Germany, reflecting
country-specific variations in their perspective on the legitimacy deficit of the EU.
While the legitimacy deficit can in principle be resolved, the varying effectiveness of
these two strategies, and the reluctance of political decision-makers in the EU to
pursue either strategy, make an effective resolution of the legitimacy deficit unlikely

to occur in the forseable future.
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Introduction

0.1 The Research Questions

This thesis deals with two central research questions:

Does the European Union suffer from a legitimacy deficit, and if so, what is its

nature?

If the European Union suffers from a legitimacy deficit, is it susceptible to a remedy,

and what form could a remedy take?

This introductory chapter sets the general context for answering these questions. It
defines key terms and concepts and explains the methodology used in the thesis. The
introduction explains the general importance of legitimacy to political systems and
argues that the EU is itself a political system. That makes legitimacy relevant to the
EU, and it makes a potential legitimacy deficit a problem in need of resolution.

Finally, the introduction briefly outlines the structure of the following chapters.

0.2 The Importance of Legitimacy

Legitimacy matters. It is a quality of political systems which they can possess to
varying degrees.l According to Easton’s widely used definition which is adopted here,
a political system is that part of a wider social system through which values are
authoritatively allocated for a society and accepted as binding.” In addition, a political
system is defined by a stable and clearly defined set of institutions for collective
decision-making, their use by citizens and social groups to achieve political aims, and

the continuous interaction of political demands and political outputs.?

! David Easton: A Systems Analysis of Political Life, (Chicago: University of Chicago Press, 1965),
286
Ibid., pp.21-25

3 Simon Hix: The Political System of the European Union, (London: Macmillan, 1999), p-2
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The significance of legitimacy as a concept to political science becomes apparent
from an investigation of its definition.* In general terms, legitimacy can be defined as
a political relationship between a political system and its members.’\Legitimacy is
concerned with|the right of a political system{ or its designated representatives, to
exercise political power. This right to rule is normatively justified with reference to a

particular set of reasons and values, or legitimising principles.

These historically and socially variable legitimising principles include norms about
the valid sources of authority, the qualification of representatives to exercise that
authority (election, heredity, etc.) and the ends that authority should serve.’
Legitimising principles provide a standard against which the rightfulness of a political
system and its exercise of political power can be assessed. The legitimate exercise of
power is therefore synonymous with the rightful exercise of power. It follows that
legitimacy has two dimensions.\lt is claimed by political systems as a justification for
their powers, but it also manifests itself in public beliefs about the rightfulness of that
claim.7\Legitimation describes the activity of legitimising the powers of a political

system. Legitimacy is the product of successful legitimation.

By providing the normative underpinning for justifying political systems legitimacy is
one of their most important qualities.{éx legitimate political system commands popular
support, and it can rely on public acceptance of the political commands it issues. Such
acceptance of the right to rule is qualitatively different from mere obedience to a
political system and compliance with its rules and commands. Obedience is merely a

minimal condition for a political system to exist.

In absence of a sufficient degree of legitimacy, political systems may secure
obedience by relying on public acquiescence and inertia. Ultimately, coercion remains
the only instrument for ensuring public obedience and hence the continued existence

of a political system. But even coercing citizens into accepting the exercise of power

* A more detailed theory of legitimacy is presented in Chapter 2.

* The discussion is therefore confined to political legitimacy and excludes application of the term to
other forms of social organisation or structure, such as the economic system or instances of religious
domination. See: Rodney Barker: Political Legitimacy and the State, (Oxford: Clarendon Press, 1990),
p.15,20

¢ David Beetham: The Legitimation of Power, (London: Macmillan, 1991), p.21

7 These two dimensions of legitimacy are also identified by Weber, see: Barker (90): op. cit., p.59
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by their government may in the end be insufficient to prevent a system from
collapsing, as the history of many of the world’s political dictatorships has
demonstrated.® It will at the very least seriously damage the effectiveness with which
the powers of the political system are exercised.” In Easton’s terminology, the
political system will be stressed because the operation of its two defining variables,
the allocation of values for a society and society’s compliance with them, is
endangered.w The possession of legitimacy helps prevent system stress, since it
reduces the cost of governing for a political system by maximising public support and

minimising public resistance.

“A member [of a political system] may be willing to obey the authorities
and conform to the requirements of the regime for many different reasons.
But the most stable support will derive from the conviction on the part of
the member that it is right and proper for him to accept and obey the

authorities and abide by the requirements of the regime. »11

The terms “support” and “legitimacy” are therefore not equivalent, and legitimacy is
not merely inferred from obedience, as some critics maintain.'’ In a legitimate
political system, obedience to the system is morally sanctioned and accepted by the
public.’* Support for the political system arises from the belief that it conforms to
personally held moral principles about what is right and proper in the political sphere.
In other words, legitimacy constitutes the normative grounds for people’s political
obedience and support of their political system.'* Coercion or habitual acquiescence
are inadequate substitutes for this function of legitimacy. This is why, historically,
nearly all political systems have sought to legitimise themselves. By so doing they

have greatly facilitated their efficient operation and long-term stability. "

& Beetham (91), op. cit., p-26

® Easton (65), op. cit., p.279

' Ibid., p.24

' Ibid., p.278

12 See: Rodney Barker: “Legitimacy: The Identity of the Accused”, Political Studies, vol.42, no.1,
1994, p.101

13 Barker (90), op. cit., p.33ff

4 Beetham (91), op. cit., p.26

1 Barker (90), op. cit., p.14
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These considerations suggest that, with regard to the order, stability and effective
functioning of political systems, legitimacy is an independent variable.'® Although
other variables, such as organisational resources, coercion and external macro factors
(for example wars), also affect the stability of a political system, legitimacy represents
a crucial factor.” Legitimacy is a necessary, albeit not a sufficient condition, for the
long-term viability and effectiveness of political systems. That is no doubt one of the
reasons why “the identification of the conditions which justify government and

require obedience has always been at the centre of political enquiry.”*®

0.3 The Applicability of Legitimacy to the EU"*

Political legitimacy is conventionally discussed with respect to states, but the EU is
not a state in the Weberian sense of having a monopoly over the legitimate use of
coercion.” Some scholars have therefore questioned the relevance and applicability of
the notion of legitimacy to the EU. According to some versions of the “new
governance” school of EU studies, many of the categories of political theory, such as
legitimacy and democracy, are implicitly premised on the model of the state. The EU
not only lacks statehood, it constitutes a unique system of non-hierarchical, regulatory
and deliberative governance. The EU is, in other words, a political system sui generis
which cannot be easily compared with other, national political systems.21 Does such a

claim disable a comparative analysis of the legitimacy of the EU? This thesis argues

A
that it does not.

To begin with, statehood can express itself in different forms. Caporaso, for instance

classifies the EU as an “international state”, but there is no need to engage into

'8 Beetham (91), op. cit., p.26. However, for the first five chapters this thesis will focus on legitimacy
as a dependent variable, since they are mainly concemned with the various factors causally responsible
for different degrees of legitimacy.

' Ibid., p.33f

'® Barker (90), op. cit., p.4

¥ To avoid terminological confusion, the acronym EU is used throughout the thesis, although the
discussion concentrates on the first pillar (the EC). The term EC is only used for references which
clearly pre-date the creation of the EU in 1992.

%0 Simon Hix: “The Study of the European Union II: The “New Governance” Agenda and its Rival”,

Journal of European Public Policy, vol.5, no.1, 1998, p.41
2! For a review, and rejection, of these arguments see: Ibid., pp.38-65
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semantic redefinitions of statehood.”? The EU can fulfil many of the traditional
functions of government without the classic apparatus of a state.> And it need not be
a state to fit the definition of a political system offered above: its political outputs
affect the authoritative allocation of values in European society, it has a clearly
defined set of institutions and an increasing number of social and political groups
make demands on the system and interact with it European integration has produced
a full-blown political system not inherently different to any other democratic political
system.”> The EU exercises executive, legislative and judicial powers which pose
questions of freedom, power, democracy and legitimacy just as in other political
systems.”® Easton’s definition of a political system, by not being premised on
statehood, thus opens the possibility of supranational political systems. Indeed, Easton
argues that
“not only is there an international political system, but it may in fact be
usefully interpreted as just another type of system, to be analysed,
described and compared with all the other systems. [...] The international
political system possesses a theoretical status that is equivalent in every
respect but one with the political systems of national societies. It differs
only in the fact that the component units of the international system
consist of large and powerful subsystems that we call national political
systems, [...]. To be sure, there are differences in power among the
subsystems of the international system. But this is equally true of national
systems depending upon the legitimacy of the authorities and upon the
looseness or tightness of the coupling among subsystems [...]. This
interpretation of the international political system as just another kind of
political system cognate with any national system creates no theoretical

hardships, at least with the systems conceptualisation developed here. "’

While some of the theoretical and explanatory ambitions of systems theory have been

criticised, the core of Easton’s theoretical framework and its definitions remain

22 James A. Caporaso: “The European Union and Forms of State: Westphalian, Regulatory or Post-
Modern?”, Journal of Common Market Studies, vol.34, no.1, 1996, pp.29-52
23 . .
Hix (98), op. cit., p.41
* Ibid., p.41-43
 Ibid., p.43
% Ibid., p.54
%7 Easton (65), op. cit., p.485f
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widely used, especially in the literature on legitimacy.?® Since the EU undeniably does
engage in authoritatively allocating values for a society, albeit an international one, it
must justify its powers to do so - in short, it must legitimise itself. Indeed, most new
governance scholars concede the importance of the notion of legitimacy to the EU,
while at the same time maintaining that much of its content - the old legitimising
principles based on popular sovereignty and the national state - needs adapting to the

new and unique type of political system the EU represents.?

New governance theorists can therefore acknowledge the need for legitimacy without
compromising their claim that the EU is a political system sui generis. That leaves the
methodological problem about comparability unresolved.\The EU mayhl;eﬁ; political”
{systém, but national pblitical systems may differ from international ones. Although
the members of an international political system seek to resolve some of their
problems through the authoritative allocation of values, that process tends to be based
less on strong feelings of legitimacy, less centrally organised, less continuous and less
strictly complied with than in many national systems.’® The EU is qualitatively
different from its member states. For instance, the EU lacks some of the functions of
sovereign states such as the provision of internal and external security or tax raising
powers.\It also lacks a “demos” on which to build a European democracy.’|Can the
quality of its legitimacy therefore be validly compared with that of its member states

which possess all these features?

The answer to this question is positive if the traditional analytical paradigm for EU
studies, the international relations approach, is replaced with a comparative politics
approacyj./{Nhile the IR paradigm may be appropriate for the study of European

egra_tion, the comparative politics approach is more useful for the analysis of the
European political system.> This thesis is concerned with the latter which means that

it does not conceptualise the EU as sui generis, but compares the EU to other political

2 For instance: , Bettina Westle: Politische Legitimitit - Theorien, Konzepte, empirische Befunde,
(Baden-Baden: Nomos Verlagsgesellschaft, 1989), Hix (99), op. cit., pp.2ff.

%% Markus Jachtenfuchs and Beate Kohler-Koch: “Regieren im dynamischen Mehrebenensystem”, in:
Markus Jachtenfuchs and Beate Kohler-Koch: Europische Integration, (Opladen: Leske & Budrich,
1996), p.34ff

3% Easton (65), op. cit., p.487

3! See Chapter 5, pp.231ff

32 Simon Hix: “The Study of the European Community: The Challenge to Comparative Politics”, West
European Politics, vol.17, no.1, 1994, pp.22-24
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systems. It recognises that the EU is an international political system whose
legitimacy is for structural reasons likely to be lower than that of its member states.
However, the EU is constantly evolving, and its need for legitimacy increases in
proportion to the degree of European integration.>® The more the EU is involved in the
authoritative allocation of values which affects European citizens directly, the more it
requires legitimacy.>* The wide legislative, executive, regulative and judicial powers
exercised by the EU are already just as much in need of legitimation as the powers

exercised by sovereign states.

Even some new governance scholars have recently come to agree that the EU “could
well be compared with other political systems and their solutions to the problem of
responsible and responsive governance from an analytic as well as from a normative
standpoint.”*® Although the EU is not state in the Weberian sense, it fulfils many of
the traditional functions of states and possesses the characteristics of a political
system. The legitimacy of the EU is therefore susceptible of analytical comparison

with that of its member states.?®

0.4 A New Perspective on the Legitimacy of the EU

A considerable body of academic literature has accumulated which debates whether
the EU is somehow insufficiently legitimised or even illegitimateXlThe original
contribution of this thesis lies in exposing and overcoming three serious shortcomings

in existing academic treatments of the question of the EU’s legitimacy_/j\

First, the current debate does not draw on a sufficiently differentiated theory of
legitimacy which could be applied for empirical legitimacy research of both national
and international political systems. There is currently no academic consensus as to
whether and to what degree the EU is legitimate. This is because scholars employ

different and often incompatible analytical tools and adopt different interpretations of

33 Helen Wallace: “Deepening and Widening: Problems of Legitimacy for the EC”, in: Soledad Garcia:
European Identity and the Search for Legitimacy, (London: Pinter Publishers, 1993), pp.100

* David Beetham and Christopher Lord: Legitimacy and the European Union, (London: Longman,
1998), p.14 ‘

3% Markus Jachtenfuchs: “Democracy and Governance in the European Union”, in: Andreas Follesdal
and Peter Koslowski (eds.): Democracy and the European Union, (Berlin: Springer Verlag, 1998),
p4lf
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the meaning of the word “legitimacy”, none of which is fully able to capture the
multiple dimensions of a notion as complex as legitimacy. Without a rigorous

insights. |To remedy this shortcoming, {this thesis develops its own theoretical

groundinT in political theory applied research on legitimacy can at best yield partial
framework, the dual concept of legitimacy, which draws on existing dualistic theories
of legitimacy. The dual concept provides the analytical tools for an empirical,
falsifiable assessment of the extent to which claims about a legitimacy deficit in

Europe are justified.

Second, the existing literature does not acknowledge the essential contingency of the
legitimacy of the EU on the particular national frame of reference chosen. This thesis
argues that the EU is so intertwined institutionally with its member states, and its
popular perception is so influenced by factors determined at the level of each member

state that the EU’s legitimacy depends on the member state from whose perspective

—— e e

the question is approached. The methodological implication of this contingency is the
need to study the legitimacy of the EU against the concrete background of a particular

member state.

However, this property of the EU is best illustrated by analysing its legitimacy from
the perspective of two member states which will yield contrasting results. Britain and
Germany have been selected as particularly interesting case studies because,
compared to other large member states, the compatibility of domestic formal and felt
legitimacy with EU membership is high in Germany, but very low in the UK. As a
consequence, their national perspectives on the legitimacy of the EU differ noticeably,
and they deviate from the European average in opposite directions. Other large
member states, to which the discussion will occasionally refer, are either closer to the
European average (like France) or they distort the analysis because their national
political system suffers from a severe legitimacy deficit of its own (like Italy).
Because the British and German political system are both well-legitimised, their
contrasting perspectives on the legitimacy of the EU illustrate more clearly how
research results on this issue vary with the degree to which national political systems

are compatible with EU membership.

38 Hix (98), op. cit., p.54f
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Third, the strategies to remedy the legitimacy deficit which are proposed in the
existing literature offer at best partially effective solutions to the problem. Just as with
the diagnosis of the problem, much of the literature on possible solutions has some
theoretical shortcomings. It underplays the different dimensions of legitimacy and
disregards the country-specific nature of the legitimacy deficit. Some remedial
strategies are even counterproductive because they either merely displace the
legitimacy deficit from one sphere to another, or they are effective in one member
state while aggravating the deficit in another. Based on the diagnosis of the nature of
the EU’s legitimacy deficit in each of the two member states surveyed, this thesis
studies five possible remedial strategies and assesses which factors act as constraints

in the search for solutions to the problem of the legitimacy deficit.

0.5 Analvytical Structure and Methodology

The thesis falls into four parts: a review of the existing literature, a theoretical
discussion of legitimacy, an empirical application of the theoretical framework
developed and an evaluation of remedial strategies. The first and the last part are
mainly based on the existing secondary theoretical literature in EU studies,
supplemented with some primary legal and political sources. These include
resolutions of the European Parliament, legal documents and political pamphlets. The
dual concept of legitimacy on which the empirical analysis of the legitimacy of the
EU is based, combines two different analytical approaches. Formal legitimacy is
based on a legal-institutionalist approach, whereas felt legitimacy is based on political
culture theory and employs the methods of public opinion research. The second
chapter addresses some of the problems associated with the methods employed for the

study of formal and felt legitimacy.

The application of formal legitimacy involves the study of constitutional and legal
documents as primary sources, but it also draws on secondary sources 1n the shape of

P i

academlc 1nterpretat10ns of the constltutlonal reallt}} and _golltlcal quture in partlcular
p(}k[;pal systerri\ ‘The application of felt legitimacy is based on quantitative public
opinion surveys conducted in Germany and Britain about attitudes to these two
national political systems and the one of the EU. Where possible, these will offer

cross-temporal and cross-national consistency to enable accurate comparative
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analysis. The Eurobarometer series, which quantitatively dominates this thesis, has
been often been called “exceptional” in meeting these unusual methodological
challenges.>’ It analyses public attitudes across member states towards common
stimulus objects, the EU as well as the respective member state, employing questions
standardised over time and across countries. The analysis of public opinion surveys is
supplemented with qualitative indicators of legitimacy. These include analysis and
interpretation of national identities, the presence or absence of significant élite
cleavages, the presence of any significant anti-system parties, manifestations of open
hostility, such as breaches of the law or riots, election turnouts and public

participation in political activities.

0.6 Chapter Outline

The last ten years have witnessed a steady rise in the number of scholarly discussions
which have explicitly or implicitly dealt with the legitimacy of the EU. The first
chapter takes stock of the academic literature analysising the legitimacy deficit of the
EU and submits it to a critical scrutiny. It groups this literature into five categories
which reflect the principal analytical perspectives from which the question has been
approached. Identification and comparison of their key analytical and theoretical
features helps to evaluate the strengths and weaknesses of these five categories. The
first chapter concludes that each of them reveals partial insights, but none of them is
rooted in a satisfactory theory of legitimacy which could then gainfully be applied to
the EU. The academic debate also ignores that the EU is closely interwoven with its
member states, both with regard to the formal organisational structure as well as with
respect to the way it is publicly perceived. It follows that the legitimacy of the EU
cannot be studied in isolation - discussions on this issue are necessarily country-

specific and involve the member states.

To remedy these theoretical shortcomings, the second chapter opens with a discussion
of a number of possible theoretical definitions of the concept of legitimacy from
which it develops a new theory, the dual concept of legitimacy. The theory is dualistic

because all political systems have both formal and felt legitimacy. Formal legitimacy

37 Richard Eichenberg and Russell Dalton: “Europeans and the European Community: The Dynamics
of Public Support for European Integration”, International Organization, vol.47, no.4, 1993, p.517
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describes the legal validity of the possession and exercise of political power. It is
therefore concerned with the legitimising principles political systems use to justify
themselves. Felt legitimacy denotes the justifiability of a political system in terms of
the beliefs and values currently predominant in society. It measures to what extent a
political system is considered legitimate by its citizens. By the end of the second
chapter the dual concept is fully developed and its methodological and theoretical

problems are discussed.

The third, fourth and fifth chapter apply the dual concept of legitimacy to an empirical
comparative analysis of the legitimacy deficit of the EU. Since the EU’s legitimacy is
always perceived through the prism of its member states in which it is structurally
embedded, the formal and felt legitimacy of the two case studies, Britain and
Germany, must be studied first. The third chapter discusses the formal and felt
legitimacy of the United Kingdom, while the fourth chapter applies the dual concept
to Germany. The empirical analysis of these two chapters reveals substantial country-
specific variations which explain why the British and German political systems have
different degrees of compatibility with EU membership. However, at a basic level,
both countries formally legitimise political power through some version of
representative democracy and their political systems enjoy by and large very solid

levels of felt legitimacy.

Chapter five builds on these findings to analyse the formal and felt legitimacy of the
EU from the British and German perspectives. The fifth chapter concludes that,
relative to the national political systems of the FRG and the UK, the EU suffers from
a legitimacy deficit, but this deficit assumes a different shape and severity from each
country’s perspective. The lower compatibility of Britain’s formal and felt legitimacy
with EU membership means that in all the different categories of the dual concept
British levels of public support for the EU are almost consistently below those
recorded in Germany. However, in both countries the weakest component of felt
legitimacy is the lack of a European identity which could create affective attachment
to the EU and solidarity amongst its citizens. Since EU institutions are also generally
perceived as undemocratic, the EU’s legitimacy is over-dependent on support for its

policy outputs which tends to be more volatile over time.
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By the end of chapter five, the first of the two central research questions is answered.
The meaning and importance of legitimacy is clarified, and its application to the EU
yields the conclusion that there is a relative legitimacy deficit in Europe, but its extent
and nature is contingent on the national perspective from which it is studied. This
analysis of the deficit provides a reference point from which a discussion of practical

solutions to the legitimacy deficit can take place in chapter six.

Chapter six begins by revisiting the academic debate of chapter one, this time
focusing not on the diagnosis of the legitimacy deficit, but assessing whether a
successful legitimation of the EU is possible. The chapter assesses the dynamics and
effectiveness of the legitimation strategies that have been advocated by participants in
the academic debate. The discussion is structured with the help of the five schools of
thought distinguished in the first chapter, each of which offers a distinct strategy for
remedying the legitimacy deficit. These five strategies are evaluated against two

criteria which any successful remedial strategy must meet.

The pertinence criterion assesses whether remedial strategies adequately address the
exact nature of the legitimacy deficit. Since chapter five has diagnosed the lack of a
European identity as the greatest factor responsible for the legitimacy deficit, any
successful remedial strategy must therefore be able generate a sense of European
identity. The pertinence criterion also considers whether the various solutions in the
academic literature are mutually reinforcing or incompatible with each other and
whether they have equal validity for both Germany and Britain. The feasibility
criterion assesses the political feasibility of proposed remedial strategies in terms of
the support they could generate amongst Europe’s political leaders. The evaluation of
the five possible remedial strategies against the pertinence and the feasibility criterion

makes it possible to answer the second research question at the end of chapter six.
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Chapter One: Analysing the Legitimacy of the EU - The State of
the Debate

1.1 Introduction:

The large body of academic literature which implicitly or explicitly deals with the
legitimacy of the EU contains a diverse set of conclusions. They range from the claim
that the EU is perfectly well legitimised to assertions of its fundamental illegitimacy.
This chapter surveys the different normative premises and analytical approaches in the
scholarly debate on whether the EU suffers from a legitimacy deficit. Submitting the
existing literature to a critical scrutiny, the chapter concludes that none of the
contributions offers a satisfactory theoretical framework which can capture the multi-
facetted nature of legitimacy. It then identifies the criteria for a more adequate
theoretical conceptualisation of legitimacy which can serve as a basis for comparative

empirical research on the EU.

Five broad categories can be distinguished, and their names have been chosen to
symbolise the major analytical approaches to the debate on the legitimacy of the EU.
The first category, neo-functionalism, has raised least questions about the EU’s
legitimacy, partly because most of its proponents do not consider it deficient. The
second category (constitutionalism) questions the degree to which the EU enjoys
democratic legitimacy, the third (communitarianism) draws attention to the lack of a
communal identity among European citizens and the fourth (new governance)
considers conventional conceptions of legitimacy inappropriate for a multi-level entity
like the EU. Although each of them use different definitions of legitimacy, they do not
call into question the scope of the EU’s powers. That sets them af)art from the fifth
category, containment, which questions the extent to which the very exercise of
supranational political power is itself legitimate. It is concerned with the legitimacy of
the vertical balance of powers between the EU and its member states rather than the

horizontal distribution of powers between EU institutions.

Whereas the first four categories shares a broadly integrationist outlook, supporters of

containment tend (to different degrees) to be more critical of the aim of ever closer
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Union. Nonetheless, containment is not simply to be equated with Euroscepticism,
defined as opposition to a supranational EU. The term containment was chosen
deliberately to reflect the fact that many of its proponents apply a conditional caution
rather than a categorical objection to the EU which is motivated by their concern
about its lack of legitimacy. The table below illustrates this relationship between the

five categories and provides a convenient reference for the discussion to follow.

Academic School Analytical Perspective | Nature of Deficit
Neo-Functionalism | Functionalist No deficit/
Economic performance
Constitutionalism Institutionalist Lack of democracy
Communitarianism | Sociological Lack of a demos
New Governance Functionalist/ Lack of post-modern legitimising
Institutionalist principles
Containment Institutionalist/ Too much integration/
Sociological Lack of a demos

Table 1.1

1.2 Neo-Functionalism

Neo-functionalism has been the classic and long-dominant approach to the study of
European integration, yet neo-functionalists have generally paid little attention to the
issue of legitimacy. They are primarily interested in analysing the integration process,
and they seek to explain how the transfer of policy responsibility to the EU came
about. The traditional neo-functionalist approach to European integration has been
patrician, technocratic and corporatist.' Insofar as legitimacy and public support
feature at all in the literature, they are being discussed from a functionalist analytical

perspective which regards legitimacy as a function of socio-economic benefits.

For instance, John Monnet argued that popular consent to European integration would

be a consequence, not a precondition of a technocratic pursuit of common policies.>

! Helen Wallace (93), op. cit., p.95
2 See: William Wallace and Julie Smith: “Democracy or Technocracy? European Integration and the
Problem of Popular Consent”, in: West European Politics, vol.18, no.3, 1995, p.144
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Neo-functionalists like Haas postulated that the creation of efficient European
institutions generating maximal economic welfare and prosperity would in the long-
run “spill over” into public attachment to the project of “ever closer Union”, thereby
endowing it with legitimacy. At least, increasing beneficial interaction among the
social and economic élites of the member states would over time create and reinforce
a common interest of the wider political community.® The strong theoretical emphasis
on élites meant that at least early neo-functionalism paid very little attention to wider
public attitudes.* Later contributions to the debate adopt a more differentiated
position. Lindberg and Scheingold’s model of a “permissive consensus” postulates
that the level of popular support affects the scope for integration policies pursued by
the élites. Public attitudes towards the EU can facilitate or hinder the integration

process, but they do not directly determine it}

Even the more sophisticated neo-functionalist theories are premised on a flawed and
reductionist account of the motivations behind political attitudes and beliefs.® They
wrongly predicted a rejection of what they considered outdated political and
nationalist ideologies in favour of a de-politicised, technocratic search for wealth
maximisation. Apart from Deutsch, one of the few neo-functionalists aware of the
importance of a sense of communal identity for the integration process’, most scholars
assumed that individual loyalties, whether élite or not, are based on utilitarian
considerations of interest rather than affective ties of identity.® For instance, Lindberg
and Scheingold argued that “...the major problem becomes one of maximising wealth
- clearly a question for the experts, the technocrats.” Contemporary academics agree
with near consensus that decades of ever increasing economic and political integration

have not “spilled over” into a strong and sustainable common attachment of the wider

* E. B. Haas: The Uniting of Europe: Political, Social and Economic Forces 1950-1957, (Stanford:
Stanford University Press, 1958)

* Oskar Niedermayer: “Bevolkerungsorientierung gegentiber dem politischen System der Europ#ischen
Gemeinschaft”, in: Rudolf Wildenmann (ed.): Staatswerdung Europas? Optionen fiir eine Europ#ische
Union, (Baden-Baden: Nomos, 1991), p.322

3 Leon N. Lindberg and Stuart A. Scheingold: Europe’s Would-Be Polity - Patterns of Change in the
European Community, (Hemel Hempstead: Englewood Cliffs, 1970), p.41

® Wallace and Smith, op. cit., p.146

" Deutsch considers the development of a sense of identity a necessary condition for the integration
process. See: Karl W. Deutsch et al: Political Community and the North Atlantic Area, (Princeton, New
Jersey: Princeton University Press, 1957)

§ Wallace and Smith, op. cit., p.146

? Lindberg and Scheingold, op. cit., p.269
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political community.'® Moreover, the end of the Cold War has deprived the EU of its
historical functional legitimacy as a defence for its members’ liberal democracies

against the backdrop of the Soviet threat and autocratic South European regimes.”

It follows that neo-functionalists must deny, or at least play down, the existence of a
legitimacy deficit because its acknowledgement would invalidate one of the core
assumptions of their own theory. Decades of ever increasing economic and political
integration, culminating first in the Single Market and more recently in the Single
Currency, should have “spilled over” into a significant transfer of loyalties towards

the EU and elimination of any residual legitimacy deficit, yet it has failed to do so.

The prediction is based on flawed assumptions in neo-functionalist theory, according
to which loyalty towards the EU is created by means of a “learning process”.
Individuals are assumed to perceive the EU as the source of their utilitarian interests,
become committed to its maintenance and finally develop identitive links with the EU
and the broader community it serves.'” Yet this argument is based on the mistaken
premise of EU outputs being highly visible, tangible and intelligible to citizens and
that feelings of collective identity are predicated upon strictly functional concerns."
However, Jacques Delors once remarked that “you do not fall in love with the

common market”*

, and communal attachments have failed to materialise, thus
leaving the EU over-dependent on support for its policy outputs. Even if neo-
functionalists acknowledged the persistence of a deficit, constitutionalists as those
reviewed in the next category would deny the effectiveness of an output-geared,

functionalist remedy which is all neo-functionalism can offer.'®

It should be noted in passing that a similar charge can be made against neo-

functionalism’s great intellectual adversary inter-governmentalism.'® Like neo-

10 For an overview see: Wallace and Smith, op. cit., p.144ff

! Helen Wallace (93), op. cit., p.99

12 Juliet Lodge: “Loyalty and the EEC: The Limitations of the Functionalist Approach”, Political
Studies, vol.26, no.2, 1978, p.238

B Ibid., p.239, 246

1 Jacques Delors quoted in: Brigid Laffan: “The Politics of Identity and Political Order in Europe”,
Journal of Common Market Studies, vol.34, no.1, 1996, p.95

" Ibid., p.100

' See for example: Alan S. Milward: The European Rescue of the Nation State, (London: Routledge,
1994), or: Andrew Moravcsik: “Preferences and Power in the European Community: A Liberal




Chapter One 28

functionalism, its analytical focus is on the integration process, political actors and
policy outcomes, but its implicit assumptions about the EU’s legitimacy are
diametrically opposite to those of neo-functionalism. Inter-governmentalists do not
raise the legitimacy question because on their account the EU is ultimately firmly
controlled by its member states. Being legitimate themselves, national governments
merely delegate powers to the EU, thereby lending legitimacy through national
channels upwards. However, ever since the EU had outgrown the format of an
“ordinary” international organisation, its dependence on legitimation through the
member states has come under considerable strain. The over-reliance on indirect
legitimacy is now widely believed to be one of the contributing factors to the
perceived legitimacy deficit. Just as with neo-functionalism, inter-governmentalists
are reluctant to admit to such a deficit because its existence would be tantamount to an
admission that the EU no longer conforms to the inter-governmentalist image of a

limited, indirectly legitimised international organisation.

The disinterest these two important integration theories show in legitimacy should
maybe not come as a surprise. After all, they are primarily interested in explaining the
integration process rather than discussing the legitimising problems arising from the
current or any future European political system. The literature survey will therefore
now turn away from process-centred theories towards the most prominent perspective
from which European legitimacy has been discussed: the concern about democracy in

the EU.
1.3 Constitutionalism

The traditional approach to the legitimacy debate has been conducted from the
perspective of democracy. The approach is analytically rooted in institutionalism, and
its main motivation is to increase public acceptance of the EU through institutional
engineering. It claims the key to legitimacy problem lies in divergence between the
actual legitimation of European institutions and widely-held popular beliefs about
how they should be legitimised. As democracy has become the only acceptable form

of legitimising political institutions in the countries of Western Europe, scholars

Intergovernmentalist Approach”, in: Simon Bulmer and Andrew Scott (eds.): Economic and Political
Integration in Europe, (Oxford: Blackwell, 1994), pp.29-80
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began to compare the democratic “quality” of national political systems with that of
the EU. A large majority of them have concluded that the process of legislative
policy-making in the EU is characterised by what has widely become known as the
“democratic deficit”. Representatives of this approach can be found among political

scientists'’, (predominantly German) legal scholars'®, and even politicians.19

The Toussaint Report of the EP offers maybe the best and most concise definition of
the democratic deficit which entails
“the combination of two phenomena: (i) the transfer of powers from the
Member States to the EC, (ii) the exercise of these powers at Community
level by institutions other than the European Parliament, even though,
before the transfer, the national parliaments held power to pass laws in

the areas concerned. "

As the EU assumes more and more functions hitherto only associated with sovereign
states, so the democratic deficit school argued, its institutional structure has to reflect
this transformation in order to retain public support.®! Given the constitutional ideals
prevalent in Western Europe, this means tailoring a liberal democratic constitution for

the EU based on the model of a (federal) state.

It becomes evident from this definition that most discussions of the democratic deficit

are analytically restricted to comparative investigations of the shortcomings of

17 See for instance: Brigitte Boyce: “The Democratic Deficit of the European Community”, in:
Parliamentary Affairs, vol.46, no.4, 1993, pp.458-477

Juliet Lodge: “Transparency and Democratic Legitimacy”, in: Journal of Common Market Studies,
vol.32, no.3, 1994, pp.343-68

Werner Weidenfeld: Europa 96: Reformprogramm fiir die Europ#ische Union - Strategien und
Optionen fiir Europa (Giitersloh: Bertelsmann Stiftung, 1994)

'8 Claus-Dieter Classen: “Europiische Integration und demokratische Legitimation”, Archiv des
offentlichen Rechts, vol.119, no.2, 1994, pp.238-60

Philip Raworth: “A Timid Step Forwards: Maastricht and the Democratisation of the European
Community”, in: European Law Review, vol. 19, no.1, 1994, pp.16-33

' Michael Heseltine: The Democratic Deficit: The Balance in Europe for Britain to Redress, (London:
Centre for Policy Studies, 1989)

Heidemarie Wieczorek-Zeul: “Der Vertrag von Maastricht im Deutschen Bundestag”, in: Europa-
Archiv, vol.48, no.13, 1993, pp.405-412

2 European Parliament: Committee on Institutional Affairs, Report by Toussaint, 1/2/88, PE
111.236/fin., p.10f

2! Beate Wieland: “Verfassungspolitische Probleme der Staatswerdung Europas”, in: Rudolf
Wildenmann (ed.): Staatswerdung Europas? Optionen flir eine Européische Union, (Baden-Baden:
Nomos, 1991), p.430
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European parliamentary democracy. They usually propose to solve the democratic
deficit by means of enhanced scrutiny powers for the national parliaments of the
member states, or by giving the EP a greater role in legislation and sustaining the

EU’s executive, or both.

Only a few scholars disagree with this analysis and dispute the existence of a
democratic deficit, but their arguments are based on an unusual reading of legitimacy.
For instance, Kluth adopts an extremely restrictive, legalistic definition of democratic
legitimacy for assessing whether the EU conforms to the principles of the German
Basic Law.?? Banchoff and Smith confusingly equate democratic legitimacy with
political participation (“contestation”).”? Contrary to their assertion, the popular
recognition of the EU as an arena in which to pursue political objectives may at best
signal the absence of any obvious delegitimation. After all, MEPs representing the UK
Independence Party may participate vigorously in the deliberations of the EP, but they
still regard the EU as altogether illegitimate.

The conventional assessment of the legitimacy deficit offered by constitutionalists
suffers from at least two theoretical flaws. The first flaw lies in the generally ill-
defined and muddled terminology constitutionalists employ for their arguments.
Second, constitutionalism is guilty of premising its discussion of the EU on the

traditional model of the nation state, although the EU is evidently not a nation state.>*

As regards the first flaw, the two central concepts of constitutionalism, democracy
and legitimacy, are rarely defined with sufficient precision, and sometimes they are
even used interchangeably. The contested meaning of “democracy” is ignored by
conflating the many facets of the term into an often ill-defined and exclusively

parliamentary understanding of democracy. The confusion of different political

2 Winfried Kluth: Die demokratische Legitimation der EU, (Berlin: Duncker & Humblot, 1995), p.90ff
3 Thomas Banchoff and Mitchell P. Smith: “Introduction: Conceptualising Legitimacy in a Contested
Polity”, in: Thomas Banchoff and Mitchell P. Smith (eds.): Legitimacy and the EU, (London:
Routledge, 1999), p.2f

2 «Nation” is a contested concept. When refering to nation state or nationhood, this thesis follows
Smith by defining nation as a named population sharing a historical territory, common myths and
memories, a standardised public culture and common legal rights. Nationhood is not ethnically
primordeal and immutable - it is constructed and susceptible to manipulation, but only in the very long-
run. See: Anthony D. Smith: “National Identity and the Idea of European Unity”, International Affairs,
vol.68, no.1, 1992, p.60
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conceptions of democracy means both the extent and nature of the democratic deficit,
as well as its political significance, remain hotly disputed.”® Ultimately, the agreed
meaning of the word “democracy” is “rule by the people”, but beyond this rather

.. . . . 2
general definition little consensus is possible. 6

Often, a broad distinction is made between the different procedures advocated for
translating democracy into practice, such as direct or indirect, liberal, plebiscitarian or
people’s democracy. The choice of any one of them affects the structure as well as the
scope of the political system, depending, for instance, on whether democracy is
understood as entailing the popular control of the means of production (economic
democracy). A similar problem arises with regard to the existence conditions for
democracy within a given political system. To which extent do people have to
participate in, or at least consent to, major political decisions?*’ Even within the field
of representative democracy unanimous agreement is rare. For even a mode of
government which technically fulfils the basic criteria for representative democracy
(having a law-making assembly regularly elected by universal suffrage) might still be

considered profoundly undemocratic in every other respect.?®

The earliest forms of constitutionalism also suffered from a fallacious equation of
democracy with legitimacy, resulting in a reductionist focus on the “democratic
deficit.” By empowering the EP constitutionalists believed they could also solve the
legitimacy deficit. Such flawed reasoning is based on the frequently implicit
assumption that “democracy” is the paramount feature of political systems in Western
Europe, if not tantamount to a system of government itself.* However, political
systems employ a whole range of sometimes competing legitimising principles such
as rule of law, regulatory expertise, accountability or balance of powers, out of which
democracy is but one. These various legitimising principles of a political system must
be analysed separately as well as within a concrete comparative political context,

since their meaning and the relative value attached to them will vary cross-nationally.

% Brigitte Boyce, op. cit., p.458

% Like power or justice, the notion of democracy can be understood as an “essentially contested

concept”: it is appraisive, internally complex, open-textured and there are no fixed criteria for its

application. See: William Connolly: The Terms of Political Discourse, (Lexington, Massachusetts:

Heath, 2™ ed. 1983), p.14

i: Roger Scruton (ed.): A Dictionary of Political Thought, (London: Macmillan, 2nd ed. 1996), p.130f
Ibid., p.131
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By narrowly focusing on parliamentary competencies the democratic deficit approach
ignores that the exercise of political power is not confined to representative legislative

bodies (consider judicial or regulatory powers, for instance).

A good example is the ongoing debate about the legitimation of the European Central
Bank. The legal and institutional framework enshrined in the Maastricht Treaty
follows the functionalist legitimising principle favoured in Germany, according to
which the Central Bank, like the Bundesbank, is formally legitimised by virtue of its
technocratic expertise in pursuit of price stability. Legal independence from any
undue influence or operational interference by political actors provides the

constitutional means to achieve this objective.

From another perspective, still predominant in France, the conduct of monetary policy
is a quintessentially political affair and not simply a question of technocratic
expertise. Central banks should be democratically accountable to the electorate, and
should be made to pursue the economic objectives of the government of the day.
While there is little chance of this notion formally legitimising the ECB short of
amending the Treaties, one might speculate about attempts to secure political
influence over the central bank in constitutional reality, for instance via the so-called
Euro-X committee.”® Because of their narrow preoccupation with the EP older
versions of constitutionalism have little to contribute to this debate, yet a widely
accepted legitimation for the ECB is essential, given the impact of its monetary

powers on the performance of economies in the EURO-zone.*!

Not all the authors who might be grouped into the constitutionalist category would
fully subscribe to the somewhat simplistic tenets of the democratic deficit school,
even though the latter has long dominated the debate. In the meantime, the debate has
progressed from the rather unimaginative and often self-interested demands to

empower the European Parliament.>? Scholars increasingly recognise the complexities

% Brigitte Boyce, op.cit., p.466

30 «France Plans for Economic Policy Role”, Financial Times, 27/4/1998, p.2

3! Rainer Lepsius: “Nationalstaat oder Nationalititenstaat als Modell fir die Weiterentwicklung der
Européischen Gemeinschaft”, in: Rudolf Wildenmann (ed.): Staatswerdung Europas? Optionen fiir eine
Européische Union, (Baden-Baden: Nomos, 1991), p.24

32 One obvious case is the article written by the then EP President, Klaus Hinsch: “Europiische
Integration und parlamentarische Demokratie”, Europa Archiv, vol.41, no.7, 1986, pp.191-200







































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































