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Abstract

This thesis examines compliance with international human rights law in United Nations
(UN) operations. It focuses on the provision of emergency humanitarian assistance, and
on the assumption of administrative powers by the UN both 4¢ jure (international
administrations of territory) and de fao (refugee camps). It is argued that in these
operations the UN has the functional capacity to have a direct impact on individuals and
on the enjoyment of their fundamental rights. In part using case studies (the provision of
humanitarian assistance to Afghanistan, the UN administrations in Kosovo and East
Timor, and refugee camps in Kenya), it is shown that acts in violation of human rights
have indeed been committed in the course of these operations. Although the UN is not
itself a party to human rights treaties, various arguments are made to justify the
applicability of international human rights law to the UN, and to its specialised
programmes and agencies. Mechanisms — political, administrative, judicial and semi-judicial
- for ensuring the accountability of the UN for violations of human rights are examined.
However, existing mechanisms are largely inadequate. They neither offer remedies to the
victims of the violations, nor impose sanctions on the perpetrators; their ability to modify

future institutional conduct is also limited.
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Introduction

Until not so long ago the accountability of the United Nations (UN) for violations of
human rights would have probably been labelled as an “academic question”, where the
word “academic” has the rather disparaging meaning of ‘scholarly to the point of
being unaware of the outside world.! Nowadays, however, it is evident that
international institutions, and the UN in particular, have developed the functional
capacity to have a direct impact on individuals. Indeed, there are various situations in
which states have relinquished functions and responsibilities, and even effective power
and control over a territory, to UN bodies and agencies. In examining the UN’s
obligations in the sphere of human rights and its accountability for their violation, this
thesis focuses on the provision of humanitarian assistance, and on the assumption of
administrative control by the UN over a territory and a population both 4e jure (for
instance, in the international administrations in Bosnia and in Kosovo) and e facto (as

1s the case in refugee camps).

The topic for this thesis was conceived in the course of research on refugee rights
which I conducted in East Africa in 1997, while employed as a research officer at the
Refugee Studies Programme, University of Oxford. A disquieting finding of this
research was that some of the most glaring abuses of the rights of refugees were
practice the result of actions, omissions and policies of humanitarian agencies, and
especially of the Office of the United Nations High Commissioner for Refugees
(UNHCR). During one of my first visits to a refugee camp, in Kenya in 1997, I found
evidence of the imposition of collective punishment on the entire population of the
camp on two separate occasions. Refugees, whose survival depended almost entirely
on food aid, were subjected to the punitive suspension of food distribution after
protest had taken place in the camp against some UNHCR policies and practices. It
soon became clear that, in part through the establishment - alongside other parallel
institutional arrangements - of an extra-judicial and administrative system separate
from that of the state, UNHCR exercised effective control in this and other refugee

camps.”

t Oxford English Dictionary (2 ed.).

2 In the course of subsequent fieldwork in Kenya, Tanzania, Uganda, Sietra Leone and Liberia, I could
verify that what had happened in Kakuma was not an isolated incident and that human rights violations
in refugee camps are endemic.
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The example of collective punishment in refugee camps illustrates one of the main
propositions in this thesis, i.e. that the UN has developed the capacity to have a direct
irﬁpact on individuals and to violate their fundamental rights in the course of its
operations. The other side of my argument is that, despite the applicability of human
rights obligations to the UN, the international legal framework regulating UN
operations and UN accountability is inadequate failing to take iﬁto account the wide

powers that are in practice exercised by the UN in these circumstances.

One difficulty with defining the topic for this thesis was that UN operations have
grown in quantity and quality to such an extent as to make a cohesive all-
encompassing approach to their study almost impossible. Factual and legal differences
between different UN operations and interventions are significant. There are at least
five categories of operations in which human rights violations can occur, or have

indeed been reported to occur:

(@ The activities of international financial institutions. The World Bank and the
International Monetary Fund have been accused of imposing projects and policies that
violate human rights or that are detrimental to the environment. The impact of these
organisations on individuals, albeit considerable, is, however, usually mediated rather
than direct; it is normally the consequence of the political pressure they exercise on

the state, often in conjunction with bilateral donors.

(b) Security Council action. The Security Council has been accused of violating human
rights, and humanitarian law, mainly as a result of the use of its Chapter VII powers.
Examples include sanctions (Iraq), the implementation of a military enforcement
action (Iraq), the imposition of an arms embargo that prevents people facing genocide
from defending themselves (Bosnia), and the failure to intervene to prevent a genocide
(Rwanda or Cambodia). The acts and omissions in question are imputable to the

Security Council whose members would bear ultimate political (and, if applicable,

legal) responsibility.

(c) Peacekeeping operations. This category overlaps to some extent with (b).

Peacekeeping operations vary significantly in terms of mandate, size, and command
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structure. As a result, the risk, or actual occurrence of violations of humanitarian law

and human rights can change remarkably from one operation to the other.

(d) Humanitarian assistance. The provision of emergency humanitarian assistance has
become one of the main areas of multilateral action. Within the UN, at least four of
the main agencies are primarily or significantly devoted to it — UNHCR, the UN
Development Programme (UNDP), the UN Children’s Fund (UNICEF) and the
World Food Programme (WFP). In many an emergency, UN agencies are the primary
providers of essential services, such as water, food, sanitation, health, and education.
The power they exercise in these circumstances is enormous, as 1s their direct impact

on the lives of the millions of people who depend on this assistance.

(€) Administration of territory. International administration of territory has attained
prominence in the media in recent years as a result of the establishment of UN
administrations in Bosnia, Cambodia, Kosovo and East Timor. International
administrations are not, however, an entirely new phenomenon, and are presumably
going to be increasingly resorted to in the future as a means of post-conflict
intervention. In other situations, UN agencies assume administrative powers in a de
Jacto manner. With millions of refugees living in them the world over, UNHCR-
administered refugee camps are the main example of e facto administration, and one

of the best kept “secrets” of international governance.

In this thests, I focus on the last two categories of operations - the provision of
emergency humanitarian assistance, and the administration of tertitory by the UN -
mainly because of the marginal attention that these operations have so far received
from legal scholars. Humanitarian assistance has been examined from various
viewpoints, but so far the contribution of lawyers has for the most part dealt with
questions such as the existence of a tight to humanitarian assistance, whilst the
question of compliance with human rights law by the international institutions
providing this assistance - or indeed by non-governmental organisations INGOs) - has
been neglected. There is also a gap between the social sciences literature in this area,
which has drawn attention to the socio-economic impact of international actors, and
the legal literature, which has remained for the most part oblivious to these

denunciations. As far as the administration of tetritory is concerned, only a few
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authors have dealt with de jure administrations, while the ¢ fado exercise of
governmental authority has been almost entirely ignored. This thesis also contains
numerous references to peacekeeping operations, which bear important similarities
with the operations I am examining. I did not devote a separate chapter to
peacekeeping, however, because it has already been the object of extensive scholarly
work. Moreover, the pervasive role of troops-contributing states in the conduct of
peacekeeping operations distinguishes them from humanitarian operations and from

the administration of territory.

There are also important inherent differences between the categories of operations on
which I have chosen to concentrate, and the other categories — the activities of
international financial institutions and Security Council action. Firstly, it is in the
provision of humanitarian assistance and in the administration of territory that the
direct impact upon individuals of the institutional activities of the UN is most evident.
Secondly, violations of human rights in the course of these operations are normally
the direct result of actions and decisions of UN personnel, rather than of decisions of
representatives of states (as is the case with the Security Council). They are an
expression, albeit a pathological one, of the bureaucracy of the Organisation. Finally,
the institutions in category (a) — the World Bank and the IMF — are specialised

agencies of the UN, and have a different legal status.

This thests first examines the origins of the international legal regime that regulates
international institutions and humanitarian multilateralism (Chapter I). A genealogical
analysis of norms is fruitful as part of a critical approach to the concrete functioning
of a legal regime. Some of the basic norms regulating international institutions were
crystallised at a time when international institutions were facing an upward struggle for
self-affirmation in an entirely state-centric world. Humanitarian struggles have often
been conducted unilaterally, and the process of canvassing support and organising a
multilateral effort has been fraught with difficulties, as the history of the centennial

campaign to end the slave trade demonstrates.
Chapter II examines one of the key legal issues, the applicability of international

human rights law to the UN (with some references to humanitarian law). The rules on

international institutional responsibility are also dealt with in this chapter. Although
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the examples are for the most part drawn from the operations examined in Chapter
III and IV, the legal arguments developed in this chapter are susceptible of application

to other international institutions and to the full spectrum of institutional activities.

Chapter III looks into the provision of humanitarian assistance by the UN. It
discusses the general international legal framework applicable to the provision of such
assistance, and examines a case-study — the provision of multilateral assistance in
Afghanistan — that illustrates some of the legal difficulties and dilemmas in this type of
operation. It is submitted that the provision of humanitarian assistance by the UN in

Afghanistan in 1996-2000 violated the principle of non-discrimination.

Chapter IV examines the assumption of administrative powers by the UN. It discusses
the practice of the UN in de jure administrations, with a brief reference to the
experience of the League of Nations. The Chapter then analyses the exercise of de facto
governmental authority by UNHCR in refugee camps, using refugee camps in Kenya

as the main case-study.

Finally, Chapter V discusses existing mechanisms for accountability. Their
effectiveness is assessed both in the light of existing practice and on the basis of their
hypothetical application to some of the situations examined in the previous Chapters.
In discussing the effectiveness of existing mechanisms, some proposals for change
and improvement are put forward. Most, but not all, of these suggestions are made
not so much from a law-as-it-should-be (lx ferenda or droit desiderable) petspective, but
rather as a way of reviving §uristic conceptions’, as well as existing legal principles and
categories to make sure that they can effectively address the realities of these situations
rather than ‘obscure them’® In the conclusion, I outline some of the challenges that lie

ahead.

3 Lighthouses of Crete and Samos (France v. Greece), Judgment, (1937) PCIJ Series A/B, No. 71 at 127
(diss. op. of Judge Hudson).
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CHAPTER1

Origins and Development of the International Legal Regime

Regulating International Organisations and Humanitarianism

1.1 Introduction

The origins of both multilateralism and modern humanitarianism lie in the XIX
century. The two became quickly intertwined with states relying on various forms of
inter-state co-operation and on the establishment of international institutions for the
pursuit of common goals, among which humanitarian ones were prominent - ¢.g. the
provision of emergency humanitarian assistance, socio-economic development the
relief of poverty, and, after the Second World War and particularly in the last two

decades, the promotion of the rule of law and of respect for human rights.

The campaign for the end of the slave trade was the first attempt to establish an
internationally recognised humanitarian standard. The legality of the British maritime
policy to end the trade was questioned at the time with arguments that evoke current
debates on the limits of humanitarianism and, in particular, on the legality of the use
of force for humanitarian purposes. Britain, the superpower of the time, soon realised
that unilateral action was not sufficient and began to promote a multilateral effort to
end the trade. At the end of the XIX century, sufficient consensus among states
finally emerged to establish a Public International Union for the suppression of the
slave trade. Other humanitarian movements commenced in the second half of the
XIX century, most notably the movement to “humanise” the conduct of warfare
spearheaded by the International Committee of the Red Cross (ICRC). In spite of its
non-governmental status, the principles developed by the ICRC to operationalise its
humanitarian mandate became almost archetypical for multilateral humanitarianism in

general.

The creation of the League of Nations represented a ‘paradigm shift’ in international
relations. Undertaking a wide variety of activities, the League became the first truly
global international institution. The League promoted standard-setting in various

areas; it was the first international institution to administer territory (the Saarland);
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and it embarked upon various humanitarian programmes, from the struggle against
slavery and the slave trade to relief and settlement programmes for refugees.! In many
respects, the UN continued in the footsteps of its predecessor and multilateralism
grew steadily after World War II, despite the cold war slowing down progress for

many years.

The foundations of the international legal regime applying to international
organisations were largely laid down in the period before the Second World War. The
main concern at the time was to secure the presence of these fledgling actors in an
international arena completely dominated by states. It was believed necessary that
international institutions be immune from national jurisdictions, and that
accountability for their activities be essentially an internal matter so that they could be
placed, as far as possible, beyond the reach of states. Later, and in a manner
consistent with this approach, international organisations were shielded from being
sued by states in the World Court, despite being able to avail themselves of the
advisory jurisdiction of the Court. The view that international organisations are
potential victims of states is still dominant today, but jars with developments in the
last decades, most notably with the quantitative and qualitative expansion of

international institutions.

Since the end of the Second World War, international institutions, both within the
“United Nations (UN) family” and without it, have proliferated. They have
undertaken tasks, and have carried out operations in different fields and on a much
larger scale than ever before. Despite this expansion certain key aspects of the legal
regime governing the activities of international organisations have remained static. As
a result, the legal regulation of the activities of international institutions lags behind
reality in many ways, and does not offer solutions to some setious problems raised by

their activities.

Institutional expansion has thus often been dysfunctional. An examination of the
practice of various organisations in the UN family the powers and functions shows
that the powers that they actually exercise often go beyond the terms of their original

mandates. Their actual modus gperand; has come about as a result of policy statements,

t C. Skran, Refugees in Inter-War Europe (1995).
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internal guidelines, but also ‘unwritten’ codes and practices: together these often
constitute an informal statute which regulates the ways in which organisations operate

on the ground.

I1.2. The Struggle to End the Slave Trade and the Origins of

International Humanitarianism

(@) The initial phase

The Vienna Congress of 1815 is commonly heralded as the starting point of the
process of organisation of the international community of states.2 Although no stable
international institution was established, the principle of regular consultations among
European powers was laid down. The purported aim of these consultations was to

avoid the frequent recourse to war that had characterised European history before
then.

The Vienna Congress also saw the adoption of a declaration that condemned the
slave trade, one of the first examples of a pronouncement by representatives of states
on a humanitarian matter.> The declaration was adopted largely because of British
pressure. That the abolition of the slave trade had reached such a high position on
the British national agenda as to induce British leaders to raise it in Vienna was due to
the strength of the abolitionist movement in Britain. Normally inspired and
dominated by religious organisations, but also comprising private individuals and
secular associations that had been influenced by the ideas of the Enlightenment, the
abolitionists had developed a network of support across Britain that became a very
effective way for promoting momentous social change at first in Britain and then on
an international scale. With their assiduous campaigning since the 1780s they obtained
a landmark victory with the adoption in 1807 of the Slave Trade Abolition Act.# The

2 D. Armstrong, The Rise of International Organisation. A Short History (1982); C. Archer International
Organizations (27 ed., 1992) at 6-7.

3 Declaration of the Eight Courts Relative to the Abolition of the Slave Trade, 8 February 1815, in N.
G. Grewe (ed.) Fontes Historiae Juris Gentinm (1992), Vol. 3/1, at 376 and in Martens, NR, T, II, 432.
Also: Declaration of Eight European Courts on the Abolition of the Slave Trade, 8 February 1815.

4 The first European country to abolish the slave trade officially was Denmark in 1802, even though
slavery was still lawfully practised in some of her colonies for another decade (Daget, “The Abolition
of the Slave Trade’, in J. F. Ade Ajayi (ed.), General History of Africa. Africa in the XIX Century Until the
18805 (1989) 64). Britain had been among the most important slave-trading nations in the 18% century
after the Peace Treaty of Utrecht in 1713 had secured her monopoly of the trade to Latin America.
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abolitionist movement constituted one of the first examples of a civil society
movement propounding a humanitarian cause.5 It found in Britain a naturally fertile
soil owing to the strong economy and sizeable middle class, and to the traditional
respect for free speech. However, even the progressive array of legal scholars,
politicians and socialites involved in the abolitionist movement cannot always be
viewed as advocates of human equality as we would intend it today. Indeed, ‘the
emancipationists wished to free the slave within the minimum decency which
humanity required, but they insisted on European guardianship... As a result, the
primary goal was the creation of societies that, in the words of French premier
Georges Clemenceau, “complied with certain principles of government” to be
determined by Europeans’.® Humanists - or humanitarians as we would say today -

accepted the premise of European guardianship as a ‘sacred trust of civilisation’.

The declaration adopted in Vienna was later incorporated in the Final Act of the
Congress and, as such, became part of the treaty that formed the basis for the
European order following the Napoleonic wars.” However, the wording of the
declaration was carefully calibrated in order to avoid the introduction of an obligation
to abolish the slave trade. It may be seen as an early example of ‘legal soft law’. The

European powers simply declared that:

considering the universal abolition of the Slave Trade as a measure particularly
worthy of their attention, conformable to the spirit of the times, and to the
generous principles of their august Sovereigns, they are animated with the

sincere desire of concurring in the most prompt and effectual execution of

5 D. B. Davis, The Problem of Slavery in the Age of Revolution: 1770-1823 (1975) at 68.

It is, however, important not to romanticise ‘civil society’ as a force that pushes change from the
grassroots level and defies established power. As Gramsci illustrated — A. Gramsci, Onaderni dal Carcere
(Giulio Einaudi, 274 ed., 1975) at 40-41, 1222-1224, 1235-1237, 1249-1250, 1603, 2010-2011 - civil
society movements in the West are historically an expression of the elite and are normally respectful of
the underlying balance of power in a society. In the case of the British anti-slavery movement, for
example, the religious ideals of Protestant reformists played a crucial role. The British elite was
prepared to embrace the abolition of the slave trade as part of a ‘package’ of religious reforms that
aimed at rescuing Britain from evil. In fact, it has been argued that the association with the Jacobins
and with Thomas Paine in the 1790s was counterproductive for the abolitionist movement. See at
Kaufmann, Pape, ‘Explaining Costly International Moral Action: Britain’s Sixty-year Campaign Against
the Atlantic Slave Trade’, 53 Inz. Org. (1999) 631 at 662.

¢ Siba N’zatioula Grovogui Sovervigns, Quasi Sovereigns, and Africans. Race and Self- Determination Under
International Law (1996) 79.

7 Art. 118, No. 15 of the Final Act of the Congress of Vienna, 9 June 1815, 64 CTS (1815) 492. The
Final Act was signed by Great Britain, Austria, France, Portugal, Prussia, Russia, Spain, and Sweden-
Norway.
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this measure, by all the means at their disposal, and of acting in the
employment of these means, with all the zeal and perseverance which is due

to so great and noble a cause.

‘The declaration added that ‘however honourable their [the Sovereigns’] views, they
cannot be attained without due regard to the interests, the habits, and even the
prejudices of their subject’. Hence, Britain’s hopes to reach a legally binding
international commitment to end the slave trade, and to establish a common

international maritime policy for the suppression of this practice were crushed.8

In the years that followed the Congress of Vienna, Britain pursued mainly
unsuccessful diplomatic efforts to canvass enough international support in favour of a
common international maritime policy against the slave-trade. At the heart of the
British policy lay the right to visit, search and seize vessels suspected of transporting
slaves.? The other FEuropean powers, wary of British naval supremacy, feared that the
international legal acceptance of the right of seizure would consolidate the policing

role of the British Navy.

Another strategy adopted by Britain in this period was to include a provision on the
abolition of the slave trade in treaties that it concluded with other countries for
different purposes, for example in commercial agreements. By doing so, it often
managed to establish the right of search and seizure bilaterally.!® For instance, the
Hammerton Treaty of 2 October 1845 between Britain and the Sultan of Muscat
allowed the Royal Navy to search, seize and confiscate vessels belonging to the
subjects of the Sultan suspected of transporting slaves.!? Abolitionist clauses were also

included in some of the agreements that Britain concluded with African chiefdoms at

8 The inclusion of an abolitionist clause in a treaty which Britain concluded with France the year
before the Congress had seemed to indicate that obtaining such a legal commitment from the other
European counterparts could be possible (Additional Articles to the Definitive Treaty of Peace and
Amity between Austria, Great Britain, Portugal, Prussia, Russia, Sweden and France, 30 May 1814, 63
CTS (1814-15) 193).

9 After failing to achieve this in Vienna, Britain tried again at the Congress of Verona in 1822 but her
mitiative foundered on this occasion, too. Davis, s#pra note 5 at 35.

10 R. Howell, The Royal Navy and the Slave Trade (1987) at 9. For a complete list of the treaties that
contained a clause on the abolition of the slave trade signed by Britain until 1850. See also R.
Phillimore, Commentaries upon International Law (34 ed., 1879) at 420-421.

11 Art. 3, Agreement between Great Britain and Muscat for the Termination of the Export of Slaves, 2
October 1845, 99 CTS (1845-46) 27. In the preamble it was stated that the Sultan was agreeing to the
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the time of her colonial expansion in the continent.12 Throughout the XIX century
Britain also made recognition of the states that had gained independence in Latin

America conditional upon their total renunciation of the slave trade.

However important, these bilateral agreements were not per se sufficient to create a
generally binding international standard against the slave trade, so long as the main
European powers did not become parties to them. Convincing the European powers
proved much harder. Throughout the XIX century, Britain continued to stop foreign
vessels on the Atlantic ocean, particularly in front of the West African coast, generally
incurring the protest of the states concerned. In the 1840s, the British Navy, officially
authorised by Parliament, searched Portuguese and Brazilian ships unilaterally. In the
case of Brazil, the British intervention was particularly aggressive, and involved the
burning of ships of slave traders in Brazilian territorial waters and harbours. This
nearly led to a war with Brazil, averted when Brazil finally caved in and accepted to

ratify a treaty giving British ships a right of search and visit."®

The British position was not always consistent. The British were alert to national
security issues, and were naturally more prepared to coerce comparatively less
powerful states like Portugal, Brazil or Cuba, than the United States of America (US)
or France. Indeed, in official dealings with US and French officials, Britain for the
most part maintained that she did not claim a right to search and seize vessels
belonging to countries with which she had not entered into any agreement conferring
mutual rights of search and wvisit.14 At times, however, Britain did argue that her

warships were entitled to examine the papers of foreign vessels and, if necessary, to

end of the slave trade ‘in deference to the wishes of Her Majesty and of the British nation, and in
furtherance of the dictates of humanity’.

12 See for instance: Engagement between Great Britain and King Fanatoro and the Chiefs of Cape
Mount (West Africa), 2 January 1846, 99 CTS (1845-46) 272; Treaties between Great Britain and the
Chiefs of Sano and Moricaryah, Malaghea, Fouricane and Benira (West Africa), 20, 23 and 28 May
1845, 98 CT'S (1845) 205. These agreements normally contained provisions on free trade and access of
British goods to local matkets, as well as other provisions constituting the seeds of the colonial system
of ‘indirect rule’ (M. Mamdani, Cizizen and Subject: Continental Africa and the Legacy of Colonialfism (1996)
at 17).

18 Kaufmann and Pape, supra note 4 at 659.

14 See, for instance, letter from the Earl of Aberdeen to Mr Everett, 20 December 1841, XXX British
and Foreign State Papers (1841-42) 1178. A discrepancy between stated practice and actual practice
characterised both British and US policy in this area. In fact, the US, where the slave trade — but not
slavery - had been banned in 1793, was clearly aware of the fact that vessels under the American flag
were engaging in the trade but did not take active steps to suppress it. Britain, on the other hand,
stated that it was not searching vessels under foreign flags, unless there was a treaty authorising the
British fleet to do so. It nonetheless continued to police the seas, especially off the West African coast.
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board the ship.’s Other countries, like the US for instance, categorically denied that
the British fleet had such a right, and, perhaps not so surprisingly, Britain herself
vehemently denied the existence of such a right when Haiti, having banned the slave

trade, began to stop and search foreign vessels.1¢

In the still numerous cases in which the British Navy sought and seized vessels of
countries with which there was no specific agreement authorising this practice, Britain
was formally contravening principles of international law that she had declared to
recognise. In these cases, she would usually deny that she had searched or seized such
vessels — thereby implicitly ‘confirming’ the legal validity of the principle that there
was no general right to stop and search — but would also refer to principles of
‘humanity and universal morality’ at a time in which the natural law tradition was still

very strong.t?

(b) Judicial attitudes

The attitude of courts was cautious when they dealt with cases of foreign ships seized
on the high seas by the Royal Navy for trading in slaves. In the I¢ Louis case, the
High Court of Admiralty reversed the decision of the vice-admiralty court that had
condemned a French ship for engaging in the slave trade.’® In his judgment, Sir
William Scott explained that there was no right of search in time of peace and that
the slave trade could not be equated to piracy and, as such, treated as a crime jure
gentium. Unlike the pirates, slave-traders did not, in his view, engage in the ‘act of
freebooters, enemies of the human race, renouncing every country, and ravaging
every country in its coasts and vessels indiscriminately, and thereby creating an
universal terror and alarm’."” Slave-traders were ‘persons confining their transactions
(reprehensible as they may be) to particular countries, without exciting the slightest
apprehension in others’.” The different treatment that international law reserved to

pirates and slave-traders is revealing. Pirates were seen as disruptive of public order

since they interfered with the safety of navigation and with commerce; on the other

15 Letter of Viscount Palmerston to Mr Stevenson, 27 August 1841, XXX British and Foreign State
Papers (1841-42) 1152.

18] etter of Mr Stevenson to Viscount Palmerston, 27 February 1841, XXX British and Foreign State
Papers (1841-42) 1137.

17 See for instance Noyes ‘Christianity and Late XIX Century British Theories of International Law’ in
M. W. Janis, The Influence of Religion on the Development of International Law (1991).

18 L¢ Louis, (1817) in Parry (ed.) British International Law Cases (1965) Vol. I1I at 691.

19 Id. at 705.
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hand, slave-traders, who certainly caused much greater suffering, were not considered

hostes humani generss.

The Court rejected the argument that the right of visit and search derived from the
need to enforce Britain’s own navigation laws by checking the nationality of a ship to
ensure that she was not disguising her ‘true’ flag. Considerable weight was given to
the fact that a significant number of countries were still practising slavery and that
Britain could not impose its will on them.?t The High Court of Admiralty upheld this

precedent in other decisions.2

There were, however, also signs of a change in judicial attitudes. The 1822 case Unsted
States v. The La Jeune Eugenie?® concerned a French vessel which was carrying slaves and
had been seized by an American warship on the coast of Africa. The French consul
protested that the American courts had no jurisdiction to hear the case. The Circuit
Court stated that the preliminary jurisdictional matter concerned the international
legal status of the prohibition of slave trade. It was held that ‘at the present moment
the traffic is vindicated by no nation, and is admitted by almost all commercial
nations as incurably unjust and inhuman’;?¢ as a result ‘in all cases, where it is not
protected by a foreign government, [the courts will have] to deal with it as an offence
carrying with it the penalty of confiscation’.s The fact that France not only had
abolished the slave trade in law but had also ceased to tolerate its practice by her
citizens was decisive. The court still deemed it necessary to distinguish this case from
other cases in which the slave trade is carried out with the consent of a state. It

explained,

The independence of nations guarantees to each the right of guarding its own

honour, and the morals and interests of its own subjects. No one has a right

20 Jbid.

21 “To press forward to a great principle by breaking through every other great principle that stands in
the way of its establishment; to force the way to the liberation of Africa by trampling on the
independence of other states in Europe; in short, to procure an eminent good by means that are
unlawful is as little consonant to private morality as to public justice’ (Le Louzs, supra note 18, at 703).
2 For instance in San Juan Nepomuceno, Yambi, (1824) 1 Hag. Adm. 265, in Parry (ed.), s#pra note 18 at
711 and in Buron v. Denman, ibid. (Vol. VI) 385.

2 United States v. La The Jeune Eungenie, 26 F. Cas. 832, (2) Mason’s Reports 409. The case is also in
Dickinson A Selection of Cases and Other Readings on the Law of Nations (1925) 13.

24 Id. (La Jeune Engenie) at 847.

% Ihid.
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to sit in judgement generally upon the actions of another... No nation has
ever yet pretended to be the custos morum of the whole world; and though
abstractedly a particular regulation may violate the law of nations, it may

sometimes, in the case of nations, be a wrong without a remedy— 2

In a later case, in 1841, concerning fugitive slaves from a Spanish colony, the Supreme
Court of the United States declared that the slave trade as an ‘atrocious violation of
human rights’, and held that the US was not under an obligation to return them to

the Spanish authorities.Z/

(c) Theprogressive adoption oftreaty standards

On the international plane, the most significant outcome of British efforts was the
adoption of a multilateral treaty on the slave trade in 1841. Five European powers
were party to it - Great Britain, France, Austria, Prussia and Russia.® This treaty
established mutual rights of search and visits to be exercised by warships of the
contracting parties when there were Teasonable grounds’ for suspecting that a
merchant vessel belonging to any of the parties to the treaty was engaged in the slave
trade (Art. 2). Although this treaty instituted a form of international co-operation for
policing the High Seas, it did not go as far as establishing universal jurisdiction for the
suppression of the slave trade. Proceedings for the confiscation of the vessels could
be started only before ‘the competent Tribunal of the Country to which she
belongs’ 9 At that time only piracy thus met the definition of a crimejure gentium, for
which universal jurisdiction existed. Whereas slave traders were often referred to as
‘pirates’ in public statements, their treatment under the international law remained

substantially different.

26 Ibid.

27 The United States v. The Libellants and Claimants ofthe Schooner Amistad, 40 U.S. 518.

28 Treaty of London for the Suppression of the African Slave Trade, 20 December 1841 (Martens, T.
XII, 170; 92 CTS (1841-32) 437). On 24 February 1848, Belgium acceded to this treaty, but France
never ratified it. Fischer, ‘The Suppression of Slavery in International Law’, 3 International Law Quarterly
(1950) 28.

2 Art. 10, Treaty of London, id. The principle of the exclusive jurisdiction of the flag state for
offences committed on the High Seas was still invoked by France in the Lotus case, Judgment, (1927)
PCI1J Reports Series A, No. 10). The Court held that there was no principle of customary international
law ‘in regard to collision cases to the effect that criminal proceedings are exclusively within the
jurisdiction of the State whose flag is flown...” See also Fischer, supra note 28 at 45.



The 1890 Brussels Conference recognised the right to stop vessels under 500 tons in
the open sea suspected of trading in slaves, and to examine their papers.3® Mutual
rights of search and visit were established, but their exercise vis-a-vis vessels
belonging to non-state parties was expressly excluded. This provision, which was
legally superfluous merely confirming a general rule of treaty law (pacta tertiis nec nocent
nec prosuni), implicitly recognised that the enforcement of the ban on the slave trade
could not yet be considered part of customary international law.3t The Brussels
Conference also established an International Maritime Bureau in Zanzibar to gather
information and documentation from all the powers involved in the suppression of
the trade.2 Albeit its powers were limited compared to contemporary international
organisations, the Bureau represented one of the first concerted efforts to establish a
multilateral institution for humanitarian purposes. The twinning of multilateralism and
humanitarianism was inaugurated, and it would grow enormously in the following

century .

The right to stop and board a ship on high seas suspected of being involved in the
slave trade acquired customary status in the following decades, although, as is often
the case with customary law, it is difficult to identify the precise moment in time
when this happened. By the beginning of the XX century most commentators tn
international law argued that this right could be exercised only on the basis of a treaty

provision.”

While before the First World War the attempts to introduce a ban had been limited
to the slave trade, after the War slavery per se became illegal with the adoption of the
Slavery Convention in 1926.> The Final Act of the Berlin Conference had expressly
referred to the existence of slavery (Arts. 42), but had fallen short of prohibiting it.

The idea that international law could go as far as limiting the sovereignty of states and

30 Art. 42, General Act of the Brussels Conference on the African Slave Trade, 2 July 1890, Martens
NRG II, XVII, 345; 173 CTS (1890). Oppenheim, International Law Vol. I (1st ed., 1905) at 321. All
European States, the US, Persia, Turkey, Zanzibar and the Congo Free State signed and ratified the
General Act. Trebilcock, ‘Slavery’ in 8 Encyclgpaedia of Public International Law (1985) 482. Fischer, supra
note 28 at 49.

31 Art. 45, General Act of the Brussels Conference.

32 Chapter V (Arts. 74-80, General Act of the Brussels Conference, s#pra note 30.

33 See L. Oppenheim, s#pra note 30 at 347 and J. Westlake International Law, Vol. 1 (1904) at 166-167.
Sir Robert Phillimore however argued that the slave trade was a Tegal as well as a natural crime’.
Phillimore, s#pra note 10 at 410.

34 Slavery Convention (1926) 60 LNTS 253.
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impose obligations on the treatment of individuals took some time to be accepted,
and, when it finally was, freedom from slavery became the first human right protected
under international law. The right of search, visit and seizure of ships engaged in the
slave-trade also became part of customary international law in the period during the
two wars. Any remaining doubt that this was so was dispelled with the adoption of
the Geneva Convention on the High Seas in 1958 — which included a provision to
this effect and was expressly declaratory of customary international law existing at the

time.35

(d) The campaign to end the slave trade and the origins of humanitarianism

One can only speculate on the course that international law would have taken, had
British diplomacy been successful in its efforts to create international norms that
established the right of visit, search and seizure of any vessel engaged in the slave
trade. The fact that it proved very difficult even for Britain, the world’s leading super-
power in the XIX century, to overcome international resistance to the suppression of
the slave trade testifies to the enduring strength of the principles of the freedom of

the high seas, and of national sovereignty.

Interesting parallels can be drawn between the contemporary debate on
humanitarianism and the legal, moral and political debates around the end of the slave
trade. The opposing interpretations of the anti-slavery movement which have
emerged among historians are still relevant to the current debate on the value of
humanitarianism and humanitarian interventions.? According to one historical
interpretation of this phenomenon, which we could term ‘realist’ or ‘sceptical’, there
were no true humanitarian concerns behind the end to the slave trade: Britain and the
abolitionists were moved exclusively by their own economic interest and, in a
machiavellian way, they sought to create a ‘humanitarian discourse’ to justify their
actions.?” Realism also characterises Foucault’s analysis of another great reform which
took place in the late XVIII and early XIX centuries and which is also often
connected to the rise of the ‘humanitarian conscience’, the reform of the penal

system that led to the prohibition of torture and to the affirmation of detention as

35 Art. 22, Convention on the High Seas (1958) 450 UNTS 11. It was later confirmed by Art. 110,
Convention on the Law of the Sea (1982) UN Doc. A/CONF.62/122.

36'T. Bender (ed.) The Anti-slavery Debate. Capitalism and Abolitionism as a Problem in Historical Interpretation
(1992).

7 E. Williams Caprtalism and Slavery(1944).
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the standard form of punishment. Indeed, Foucault argued that, in spite of its avowed
humanitarian ethos, the aim of this reform was not ‘to punish less, but to punish
better; to punish with an attenuated severity perhaps, but in order to punish with

more universality and necessity; to insert the power to punish into the social body’.38

According to a different way of viewing the campaign to end the slave trade, the
abolitionists movement represented a moment of real growth in humanitarian
sensibility, a strengthening of ‘our feeling of responsibility for the stranger’s

suffering’®® that was pivotal in the rise of a new, and better, humanitarian conscience.

Whether the real motivation for suppressing the slave trade was altruistic or whether
it was the result of self-interested economic calculations, the clatm that the end of the
slave trade represented a triumph for social justice is not invalidated. An explanation
that is more likely to be historically accurate views domestic political factors as
decisive in determining the British military campaign to end the slave trade.
Throughout the first half of the XIX century the Protestant Dissenters, who were
staunch abolitionists, held the key to the precarious balance of power between the
two main parties in Britain, the Tories and the Whigs.* Because of their leverage,
which thus depended on the working of coalition politics in Britain at a particular
time, the Dissenters could succeed in putting British naval action to stop the trade
high on the political agenda in spite of the huge economic costs of the abolition in

Britain and in her colonies first, and of the military campaign to stop the trade later.

An important lesson that can be learnt from this excursus on the origins of modern
humanitarianism is that since its beginning there has been a connection between
hegemony and humanitarianism. Britain monopolised the great humanitarian
campaign to end the slave trade in the XIX century. Today the broader discourse on
humanitarianism, and especially the litmus test question of the legality of humanitarian
intervention, is still the prerogative of northern states, the ‘givers’ in the aid

relationship and at the same time those with political and military might.4 Many

38 M. Foucault Disepline and Punish: The Birth of the Prison (1977) at 82.

39 Haskell, ‘Capitalism and the Origin of Humanitarian Sensibility’ in Bender, s#pra note 36 at 128.

40 Kaufmann and Pape, su#pra note 4.

4 C. N. Murphy International Organisation and Industrial Change (1994) at 48. Murphy uses Gramscian
theory to explain the creation and evolution of international organisation. In particular, he observes,
‘Gramsci’s concept of a unified social order as a historical bloc linked by both coercive institutions of
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realists would see in this a confirmation of the fact that humanitarianism is nothing
but a smoke screen for new and perhaps more sophisticated forms of hegemony.
Moreover, the fact that a humanitarian label often implies immunity from criticism
surely encourages the mis-representation of hegemonic projects in humanitarian
terms. It is also important for activists to be aware of the hegemonic side of
humanitarianism, not only because they might become the unwitting executioners of
a hegemonic strategy, but also because, learning from the experience of the
Dissenters in Britain, they could exploit national political divisions to further a

humanitarian agenda.

Whether the abolitionist movement really sealed the birth of a new humanitarian
sensibility or not, its historical importance for the later developments of international
human rights and humanitarian law and international organisations can hardly be
underestimated. Two Public International Unions concerning slave trade were
founded: the Union for the Suppression of the Slave Trade, originally envisaged in the
General Act of the Brussels Conference in 1890, finally came to existence in 1912 and
was endowed with two international offices, one in Zanzibar and the other one in
Brussels attached to the Belgian Foreign Ministry, as it was common at the time for
international organisations to operate directly from the office of a ministry of one of
its founding members. The Union for the Suppression of the White Slave Traftic, on
the other hand, came to existence in May 1904.42 These two Unions became ‘the first
major global international organisation with a mandate to end abuses of human rights

around the world’.43

In the wake of the anti-slave trade movement, other humanitarian campaigns were
launched in the second half of the XIX century. King Leopold’s crimes in Congo
became a cause céféb at the turn of the century and a movement of journalists,
intellectuals and activists managed to put the brutal occupation of Congo on the
wotld’s agenda.* On another front, the founding of the ICRC in 1863 signalled the

growth of humanitarianism in another direction, that is the attempt to “humanise”

the state proper and consensual institutions of civil society can help us remember that the world
organisations, as co-operative institutions of international civil society, have only been effective when
they have worked alongside a coherent system of coercive power at the international level, a stable
military order’ (p. 10).

42 1.. Oppenheim International Law (274 ed., 1912) at 622.

43 Murphy, supra note 41 at 105.
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the conduct of warfare. Capturing and promoting this humanitarian spirit - ‘the spirit
of Solferino’ — to the point of almost becoming its embodiment, the ICRC played a
pivotal role in the development of humanitarian law. The campaign to end the slave-
trade had demonstrated what a private movement could achieve in terms of changing
state practice and international law. The ICRC took this a step further by directly
spearheading the adoption of treaties and becoming actively involved in the
international law-making process.” International law did not limit itself to regulating
the conduct of war from the standpoint of the state. At the Hague Conferences 1899-
1907, rules on the conduct of warfare to protect the wounded, the sick and
shipwrecked members of the naval forces were introduced.* ‘Geneva law’ took this
further and extended the protection of the ‘victims’ of armed conflict, including

civilian populations.”’

1.3. The Public International Unions

Public International Unions also trace their origins to the second half of the XIX
century. Unions established in that period include International Telegraph Union
(1865), the Universal Postal Union (1874) and the International Railway Congress
Association (1884). By 1914 there were many Unions dealing with such different
matters as communication, infrastructure, trade, intellectual property, labour,
agriculture, public order, relief, health, education, and even inter-state conflicts.*
These Unions, which ‘would have been inconceivable before the first decades of the
Industrial Revolution’, were the predecessors of modern international organisations,
but their organisational and institutional structure was embryonic compared to

international organisations nowadays.

The body of treaty law that emerged from the establishment of the Public

International Unions was often referred to by the commentators of the time as

4 The history of that movement is recounted in A. Hochschild, King Legpold’s Ghost (1999).

4 The first humanitarian law treaty to be adopted as a result of an ICRC initiative was the Convention
for the Amelioration of the Condition of the Wounded in Armies in the Field (1864) 129 CTS 361.

46 The Hague Conferences also dealt with disarmament and with the peaceful settlement of disputes.

47 Greenwood, Historical Development and Legal Basis’ in D. Fleck (ed.), The Handbook of
Humanitarian Law in Armed Conflict (1995) 1 at 19.

48 This sub-division is the one adopted by Murphy, id. at 47-48.
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‘international administrative law’.# The rise of the Unions was normally explained as a
result of the development and expansion of national public administrations since ‘the
vast majority of the interests which are the objects of public administration have
evolved and have by now become group interests in the community of civilised states
and, as such, [have become] international interests’50 It was also pointed out that
commercial interests of states were best served by creating these forms of

international administration.”

The constituent instrument of the Unions was a treaty which originated from a
diplomatic conference convened after a public initiative or, in some cases, after the
private initiative of capitalists or pressure groups.52 Membership of the Unions was
open to all states, with the obvious exception of those Unions that operated in a
geographically defined area. Unions generally had permanent organs, normally a
Commission, performing executive functions, and a ‘legislative’ body, the Congress or

Conference.

Unanimity was usually a requirement for decisions.53 An important distinction in the
Unions’ law, or international administrative law, was between the convention and the
réiglement, the former indicating the fundamental law, always treaty-based, that
regulated the Unions, the latter referring to the resolutions of the organs of the
Unions.5* Using today’s preferred terminology, the convention corresponds to the
binding constituent instrument of an organisation, and the rglements to the non-

binding resolutions or decisions of the organs.

4 Borsi, ‘Carattere ed oggetto del diritto amministrativo internazionale’, 12 Ré. Ir. Dir. Int. (1912) 368;
N. L. Hill International Administration (1931); Reinsch, ‘International Administrative Law and National
Sovereignty’, 3 AJIL (1909) 1; P. S. Reinsch, Public International Unions: Their Work and Organisation. A
Study in International Administrative Law (1911). Schucking ‘L’ organisation internationale’, 15 RGDIP
(1908) 15.

50 Ullman’s Vdlkerrecht cited in Schucking, 76id. at 15 (note 1).

51 Hill, s#pra note 49 at 14-16.

52 Reinsch (1909), supra note 49 at 20.

53 Hill s#pra note 49 at 6. Reinsch adds the Sugar Commission, the Agricultural Institute and the
Superior Council of Health to the list of Unions that allowed non-unanimous decisions in some cases
(¢bid. at 29).

54 Reinsch explains that ‘changes in the convention necessitate diplomatic action, and require,
therefore, greater formality as well as more extensive deliberation. The presence of diplomatic

representatives is always necessary when a convention is to be changed. Changes in the reglment may
be made by technical delegates’. (747d,, p. 30).
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At the outset, the Unions worked very closely with the governments of the country in
which their headquarters were situated. In some cases, the offices of the Union were
based at 2 ministry. Even the Unions that had separate offices - like the Telegraphic
Union, the Postal Union, or the Labour Office, predecessor of the International
Labour Otganisation (ILO) - operated closely with the host government, under
whose supetvision and direction they had been placed. Notwithstanding these
limitations, the nature of the Unions as independent entities and the need to
recognise them as international legal persons was quickly recognised. The
Commission appointed by the Director of the International Agricultural Institute in
1914 to investigate ‘the questions concerning the legal status’s of the Institute
concluded that state parties to the 1905 Convention that had created the Institute had
obliged themselves to give domestic legal recognition to the Institute. Such obligation
was not explicitly provided under that Convention, but - according to the
Commission - it was implied under it. According to this interpretation, the 1905
Convention established ‘54 different legal entities, all identical, except for their
different nationality’.5 This conclusion was not shared by Fusinato, a member of the
Permanent Court of Arbitration. In his view, the only possible construction was to
recognise that the Institute ‘must be considered as a real international legal entity,
composed of the state parties to the 1905 Convention, and recognised as such in the
territory of those states’s” He also added that the law applicable to the Institute
should be that deriving from the ‘personal statute of the Institute (as resulting from

the 1905 Convention and from the following réglements)’ 58

The recognition that the Public International Unions were international legal persons
was an acknowledgement of the importance of their functions. Immunities or
privileges, however, were not normally bestowed upon the officials of the Unions in
the pre-1914 period, but this changed with the League of Nations whose Covenant
granted immunity to its officials (Art. 7, 4).5° The staff of Public International Unions,

unlike those of subsequent organisations, were almost exclusively nationals of the

55 G. Fusinato, Avis sur les questions touchants la personalité juridique de I Institut International &' Agriculture
(1914) at 3.
56 Jbid. at 5.
57 Ibid. at 8.
58 Ibid. at 8.
59 Oppenheim, s#pra note 42 at 516. Immunity and privileges will become a fundamental legal feature
of IGOs later. The evolution of the law on the immunities of international organisations is examined
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country in which the Union had its headquarters. For example, the Swiss
Government reserved most of the positions in the Unions it hosted for its own
citizens.* Nevertheless, the principle that ‘the members of these international
Commissions are not called to defend the interests of their own country, but act -
with all the freedom of their conscience - for the benefit of the union of countries
which they represent’ had already been asserted in relation to the work of the
Unions.¢t This paved the way for the creation of an international professional elite,

which increased dramatically in size with the establishment of the League of Nations.

The establishment of the Unions also prompted a re-definition of national
sovereignty. States had caved in to the preponderance of economic considerations
and had accepted limitations on the exercise of their sovereignty in various matters.
As observed by Reinsch, the view that ‘everything must be avoided which would

constitute a derogation of the complete rights of sovereignty’ was abandoned.s2

I.4. The Inter-War Period: The League of Nations

The League of Nations was the first international organisation that could claim to be
‘global’. The League was not ‘global’ in the sense that its membership was universal —
the US never acceded to the Covenant — or in the sense that it was truly
representative of every people in the world — the interests of colonial peoples were
not in any way represented. Both in terms of its membership and of the interests it
represented, the League remained an essentially European club. However, the League
was the first ‘global’ international institution in terms of the breadth of its
constitutional competence that ranged from the peaceful settlement of disputes to the
promotion of welfare, free communication and disarmament (Art. 23 of the
Covenant). With the establishment of the League, there was a momentous
acceleration in the process of international institutionalisation. The debate on
‘international government’ in those years, often promoted by national associations,

went very far and proposals that would be deemed daring even by today’s standards

in Kunz, ‘Privileges and Immunities of International Organisations’, 41 AJIL (1947) 828. See also W.
Jenks International Immunities (1961).

50 Reinsch (1909), s#pra note 49 at 33.

61 Schucking, s#pra note 49 at 15.

62 Reinsch (1909), s#pra note 49 at 10.
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were made and given serious consideration.® In the end the League represented a
compromise that fell short of the suggestions of the advocates of a comprehensive
form of international administration, but it still managed to embrace ‘a wide range of
interests, somewhat greater in extent than a casual reading of the Covenant would

intimate’.%*

Usually blamed for its failure to maintain peace and to take resolute action against
major breaches of peace (by Italy in Ethiopia, by Japan in China, and by Germany in
Europe in the 1930s), the League should still be credited with undertaking numerous
initiatives in other areas, and with achieving some successes. It established auxiliary
organs to deal with economic and social questions (slavery and the slave trade,
intellectual property, refugees, etc.). In the area of welfare and labour conditions, the
ILO, which was part of the League system but enjoyed autonomy, achieved

important results in part owing to the fact that it was not beleaguered from the start

by limited membership since the US was a member.®

In the humanitarian field, the League must be credited with establishing the first
programmes for refugees and appointing Fridtjof Nansen as High Commissioner for
Russian Refugees in 1921. Although mainly limited to Furope, the League’s
involvement with refugees and other displaced persons soon expanded beyond
Russian refugees. Unlike the current refugee regime, which is essentially centred on
the provision of emergency relief, the League’s work for refugees aimed mainly at
securing their legal status and at finding a durable solution through local integration.
The only instance in which the League actively pursued the repatriation of refugees
was for Russian refugees, although in the end ‘only a fraction of the total number of
refugees returned to their homeland’.*® Otherwise, at the time the preferred durable
solution was the integration of refugees in their host countries. The League played a
pivotal role through the High Commissioner in the settlement of Asia Minor Greeks
expelled from Turkey as part of the Greco-Turkish population exchange, of ethnic

¢ Dubin, ‘Transgovernmental Processes in the League of Nations’, 37 Inz. Org. (1983) 469.

64 Hill, s#pra note 49 at 79.

¢ The US joined the ILO, although they never joined the League of Nations. Although Italy,
Germany and Japan withdrew from the ILO in the 1930s, the Soviet Union became a member, as did
a number of Latin American countries that had left the League of Nations.

6 Skran, s#pra note 1 at 149.
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Bulgarians in Bulgaria, of Armenian refugees in Syria.”’ After 1933 an ad hoc High
Commissioner was appointed to deal with German refugees. The first High
Commissioner for Jewish Refugees, James McDonald, resigned after two years
publicly denouncing the German Reich for its persecution of Jews and advocating a

more proactive role of the League.®®

Such a functional and operative expansion could not have taken place without the
formation of a large body of professional international civil servants. In order to
protect them from pressure from states and to guarantee the independence of the
organisation, the Covenant extended diplomatic privileges and immunities to ‘officials
of the League when engaged on the business of the League’ (Art. 7, 4). Before then,
the grant of immunity to officials of international organisations had been rare.” The
Covenant did not grant jurisdictional immunity to the League as a legal person, but it
did confer some privileges on it such as the inviolability of ‘buildings and other
property occupied by the League of its officials’ (Art. 7, 5). At any rate, in 1926 the
League reached an agreement with the Swiss Government that essentially guaranteed
the organisation’s immunity from lawsuits in Switzerland.”® This regulation of the
immunity of the League was seminal: the UN Charter ended up confirming the
personal immunities of UN officials, and added a general provision on the immunity
of the organisation (Art. 105, 1) which was fleshed out in two conventions.” The
immunity of the organisation and of its officials became a central principle in the

regulatory framework of international institutions.”

The existence of a professionalised civil service, in turn, facilitated the development
of an institutional ethos and an organisational identity, which with time became
important factors in shaping institutional practice. The League’s building, with its
sensational modern architecture, became a centrepiece for many career-minded and

glamour-searching individuals, and for scores of dyed-in-the-wool socialites that

67 Exchange of Greek and Turkish Populations, Advisory Opinion, (1925) PCIJ Series B, No. 10.

68 Skran, supra note 1 at 230 f£.

8 Kunz, supra note 59.

70 In the pre-1914 period, the European Danube Commission stood as an almost unique exception
among international organisations, since it was endowed with immunity. See Kunz, id at 857-859.

"t Convention on the Privileges and Immunities of the United Nations (1946) 1 UNTS 15;
Convention on the Privileges and Immunities of the Specialised Agencies (1947) 33 UNTS 261.

2 According to Brower, the UN Charter, by introducing the functional necessity doctrine, actually
‘marked an historical shift towards the diminution of international immunities’ (Brower, ‘International
Immunities: Some Dissident Views on the Role of Municipal Courts’, 41 Virg. . Int. L. (2000) 1 at 20).
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rotated around them. This social world of high-flying League officials in Geneva in
the 1920s and 1930s is brilliantly portrayed by Albert Cohen in Belle du Seignenr, a

riveting novel and a mordant literary indictment of international careetism.”

The increased importance of personal and organisational factors was not matched by
the establishment of mechanisms to ensure staff or organisational accountability, or
of other corrective mechanisms to remedy dysfunctional performance. An important
example of the unprecedented powers with which the League of Nations was vested
and of their dysfunctional use is the administration of territory. The League was often
severely criticised for the way it was administering the territories — Saarland and
Danzig — for which it was responsible under the peace settlement.” In Saarland, the
powers of the League’s administration were extensive, although France retained
control of the mines and maintained a significant public order presence in the
territory. In Danzig, on the other hand, the League had an essentially supervisory
role. Throughout its existence, the League’s administration of the Saarland was
accused of oppressing the German population, and of being acquiescent to the

French policy of ‘gallicisation’ of the Saarland.”

Another area in which the work of the League was seminal was economic
restructuring in war-affected countries. For example, a committee was established in
1921 to propose a scheme for economic reconstruction in Austria. A Commissioner-
General, appointed by the Council of the League and residing in Vienna, advised the
Austrian government on financial matters. His consent was necessary to release
money that formed part of the credits granted to Austria. As a result of the
recommendations of the committee and of the work of the Commissioner, important
policies were implemented such as the downsizing of the civil service.” In other
instances in the 1920s, the League assumed some measure of administrative control in
relation to economic reconstruction with the consent of the affected country (eg. in
Hungary, Bulgaria, and Greece).”” In the case of Bulgaria, the work of the

Commissioner of the League was mainly related to refugees and the Commissioner’s

7 A. Cohen, Belle du Seignenr (Gallimard, 1968).

74 See Chapter IV.2(a).

75 W. H. Dawson, The Saar Territory: Its History, Population, Industry and Government by the League of Nations
(1934) at 18 f£.; Hill, supra note 49 at 96-99; R. Jones, S. S. Sherman, The League of Nations: From ldea to
Reality (1927) at 164.

76 Hill, s#pra note 49 at 84-88.
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approval was necessary for the implementation of plans for refugees that used

7
external resources.”®

The ILO deserves a special mention not only because it can be viewed even with
hindsight as a success story in most respects, but also because it became the main
welfare organisation within the circle of the League.” The initial mandate of the ILO
was quite limited, but, pioneering a trend that would characterise other international
institutions, the ILO quickly undertook functions that ‘went well beyond the modest
task assigned to it by article 396 in Part XIII of the Versailles Treaty’.”® The ILO’s
modus operandi, which became typical of a certain type of welfare multilateralism,
involved standard-setting, gathering and dissemination of information, and, to a more
limited extent, monitoring. The ILO did undertake an operational role on various
occasions, but its operative functions were quite narrowly conceived and consisted
mainly of the provision of technical co-operation to countries engaged in economic
or legal reforms affecting the labour market.* Although such technical co-operation
is important and arguably had a considerable impact on different situations, the ILO
never extended its operational role beyond this to include the assumption of

administrative responsibilities.

International institutional law was consolidated in the inter-war period, but the
primary concern remained to secure the presence of international institutions in a
state-dominated world. The experience of the League of Nations, and of the wide
array of institutions, committees and other organs associated with it, moulded
archetypical forms of multilateral action that are still in place today. In some cases, the
terms of the debate are similar to current debates. Towards the 1930s the reform of
the League was on the agenda, but the predominant concern was related to the
League’s failures in the maintenance of peace rather than to its performance in other

areas. The outbreak of the war in 1939 cut short this debate.

77 1bid.

78 See Skran, supranote 1 at 167 ff.

7 In 1929, the ILO budget amounted to one-third of the total League budget (Hill, s#pra note 49 at
113).

8 V. Y. Ghebali, The International Labour Organisation: A Case-Study on the Evolution of UN Specialised
Agencies (1988) at 13.

81 A good analysis of ILO practice in this area is in Ghebali, supra note 80 at 242 ff.
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The Second Wotld War posed enormous dilemmas for humanitarian action. The
collapse of the League of Nations left only the ICRC in charge of humanitarian
operations during the war. The ICRC, whose model of intervention was premised on
the principles of neutrality and impartiality,”” was confronted with one of its most
difficult choices ever, the decision not to publicise the evidence it possessed about the
existence of the concentration camps and the extermination of the Jews.* In October
1942, a meeting of the Committee had been convened to discuss what to do with this
information. While it would appear that before the meeting the majority of the
members of the Committee had been in favour of some public form of
condemnation of the concentration camps, in the final vote all but one were finally
persuaded that a public appeal would have been useless or even counter-productive.
The fear of being perceived as partisan, and of the consequences that this could have
had on the work of the ICRC in Axis-occupied Europe, were the main reasons for
their final decision to abstain from any public condemnation of the concentration
camps. This episode in the history of the ICRC is emblematic of the limits of neutral
and impartial humanitarianism. Humanitarian neutrality is yet another example of a
principle that was conceived and consolidated in a different era but that

anachronistically still govern much of today’s institutional practice.*

I.5. From the League to the UN

(@) The steady growth of multilateralism

Within a few years of its establishment, the UN already found itself entangled in the
Cold War. The admission of European states that had fallen under the sphere of
influence of one or the other bloc, and the intervention in Korea were key questions
that the Organisation addressed in the first decade of its existence. The Cold War
however did not completely stop the growth of multilateralism and the progressive
qualitative and quantitative expansion of international institutions.” Furthermore, as

decolonisation increased the membership of the UN, international institutions had to

82 See Chapter II1.3.

8 C. Moorehead, Dunant’s Dream: War, Switeriand and the History of the Red Cross (1998) at xxiv-xxxi.

84 The ICRC is a non-governmental entity. However, its model of humanitarianism, and in particular
the principles of neutrality, have pervaded the humanitarian activities of other entities, including
international institutions and other non-governmental organisations. On the incompatibility of
neutrality with human rights, see Chapter II1.3.
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accommodate the claims and interests of new members, most notably self-

determination and socio-economic development.

With the exception of the United Nations Development Programme (UNDP), all
other key institutional actors of the UN that currently have a significant operational
dimension were in place by 1951. Some of the specialised agencies were created in the
aftermath of the Bretton Woods Conference in July 1944 — the World Bank and the
International Monetary Fund (IMF). Others, like the Food and Agriculture
Organisation (FAO), the World Health Organisation (WHO), the United Nations
Educational Scientific and Cultural Organisation (UNESCO), were established as new
organisations in the 1940s, although they had predecessors in the League system. The
ILO was one organisation that survived the dissolution of the League, although its
Constitution was amended and it became a specialised agency of the UN. A number
of important subsidiary agencies, like the United Nations Children’s Fund (UNICEF),
the United Nations Relief and Works Agency for Palestine Refugees in the Middle
East (UNRWA), and UNHCR, had also come to existence by 1950. The World Food
Programme (WFP) and UNDP were relative late-comers, the former established in
1961 and the latter in 1965, to accommodate respectively the need to provide
emergency food assistance in humanitarian crises and the developmentalist agenda of

many of the UN’s new members.

An important distinction for organisations in the UN family is between specialised
agencies and subsidiary agencies (or specialised programmes). Specialised agencies,
such as WHO, ILO, and the international financial institutions, are established by
treaty and are, in all respects, self-standing international legal persons. Specialised
programmes, on the other hand, like UNHCR, UNDP, UNICEF, are established by a
resolution of the General Assembly and are subsidiary organs of the UN. Despite
their apparent lack of autonomy, the specialised programmes, however, play a crucial

operational role, which is reflected in the expansion of their budget.*

The UN was involved in field operations since its inception, when it provided relief in

post-war Europe. The UN Relief and Rehabilitation Administration (UNRRA) co-

8 With a simile that is perhaps excessively vivid, Philip Allott writes that after the Second World War
Intergovernmental organizations multiplied like flies on rotting meat’ (Eunomia (274 ed., 2001) xiii).
3 See Chapter I1.2(c).
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ordinated activities for the relief and repatriation of those who had been displaced by
the war in Europe, and organised the repatriation of some seven million persons in a
few years.” It was dismantled in June 1947, when the International Refugee
Organization (IRO) was established to deal with some 2 million refugees for whom
repatriation was not possible. The IRO became the second largest operational
specialised agency, with a staff of nearly 3,000 persons at the peak of its activities and
a fleet of forty ships.” The IRO was eventually liquidated in 1951, and the Office of
the UNHCR was instituted. With most of the work for European refugees from the
war completed in the 1950s, UNHCR remained a relatively small organisation for the
first two decades of its existence: in 1971 it still numbered only 350 staff,” but in the
late 1970s, following the refugee crisis in South East Asia, its expenditure more than
tripled. The trend continued in the 1980s and 1990s, although a funding crisis hit the
organisation in the second half of the 1990s.° The other main international
institution responsible for refugees — UNRWA - was created in 1949. UNRWA began
to act as an operational agency quite early on, focusing on housing and education.” In
some respects, UNRWA resembled the office of the League’s High Commissioner
for Refugees more than UNHCR, particularly because of the prominent role that
refugees played in its administration.” This in turn exposed UNRWA to accusations
of becoming ‘politicised” and of espousing the Palestinian national cause rather than

adhering strictly to the humanitarian terms of its mandate.”

Although to some extent stifled by the confrontational climate of the Cold War, on at
least two occasions in the 1960s the UN succeeded in mounting operations on a large
scale with a multifarious agenda (peace-keeping, humanitartan assistance and
development, and administration). The most important of these operations was the

UN Operation in Congo (ONUC), 1960-64. ONUC was primarily a peace-keeping

8 L. Holborn, Refugees: A Problem of Our Time (1975) Vol. 1 at 26. One major refugee crisis in the post-
war era in which international organisations did not play a crucial role was the population exchange
between India and Pakistan, following the partition, in which some 14 million people moved across
the border — still the largest recorded instance of forced migration.

8 Ibid., at 30-33.

8 JThid., Vol. 11 at 1399.

%0 UNHCR, The State of the World's Refugees (2000) at 166-167.

21 See the various articles on UNRWA in the special issue of the 2 (1) J. Ref. Sz (1989).

92 Ibid. See also L. Takkenberg, The Status of Palestinian Refugees in International Law (1998).

% For example, Perlmutter, ‘Patrons in the Babylonian Captivity of Clients: UNRWA and World
Politics’ , 25 Inz. Org. (1971) 306.
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operation,” but, in addition to its 20,000 soldiers on the ground, it also employed a
staff of some 3,000 for its civiian component and performed important
administrative functions. Various UN agencies operated in the Congo: for instance,
UNHCR and the ILO ran a joint programme in Kivu province which had been
affected by the arrival of thousands of Rwandan ‘Tutsi’ refugees after 1959, and
UNESCO administered its largest educational programme up to that point. The other
prominent UN operation in this period was the UN Temporary Administration
(UNTEA) in West Irian (West New Guinea) in 1962-63. Albeit for only a short
period and smaller in size than ONUC, UNTEA exercised effective control in this
territory, maintaining security and public order, organising the civil service and the

judiciary and building some infrastructure.

As mentioned, the Charter strengthened the provisions in the League’s Covenant on
the immunity of the organisation and on the independence of international civil
servants. Indeed, Article 105 confers ‘such privileges and immunities as are necessary
for the fulfilment of its purposes’ on the Organisation and on its officials.” Article
100 affirms the independence of civil servants from governments or ‘from any other
authority external to the Organisation’, while Article 101 provides that ‘the
paramount consideration in the employment of the staff and in the determination of
the conditions of service shall be the necessity of securing the highest standard of
efficiency, competence, and integrity’. One need not be a committed realist to
acknowledge that, despite their loftiness, these provisions have often been
disregarded, except for those conferring privileges and jurisdictional immunities on
the UN. In the early years of the UN’s existence, the Secretary General had already
accepted the fact that various member states “screened” their nationals before they
could take up a position with the UN. In the case of the USSR and other countries in
the eastern bloc, such “screening” was largely conducted behind the scenes. The US,
on the other hand, instituted an official body — the International Otganizations
Employees Loyalty Board — entrusted with the “screening” of US nationals working
for the UN. Far from contesting the legitimacy of this step, the Secretary General

entered into ‘a written secret agreement with the US Department of State whereby

% ONUC’s operational modalities blur the distinction between peace-keeping and enforcement action
(N. White Kegping the Peace (1997) at 260-261). See also: R. Higgins, United Nations Peace-kegping 1946-
1967 HI: Africa (1980). In recent practice, this blurring has occurred even more distinctly (C. Gray
International Law and the Use of Force (2000) 165 f£.).
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(...) applicants for and incumbents in UN Secretariat positions were “screened”,
without their knowledge, by US agents’”® In the early 1950s, 2 number of US
nationals working for the UN even appeared before the US Senate’s Committee on
Anti-American Activities, and some of them lost their jobs. Some employees brought
their cases to the UN Administrative Tribunal and received monetary compensation

but they were not reinstated in their positions.”

There is no doubt that the actions of the Secretary General at the time were in
violation of the Charter. Although the victims were awarded compensation, no other
remedial steps were taken, and such overt interference with the independence of the
international civil service continued unabated for many years. It was only in 1986,
when the US courts finally deliberated on this matter, that the work of the
International Organizations Employee Loyalty Board was suspended. The District
Court for the Eastern District of Pennsylvania held that Executive Order 10422, with
which President Eisenhower had established the Board in 1953, was unconstitutional
in that it violated the First Amendment rights of free speech and free association.”
Although the District Court did not concern itself with the violation of the Charter,
its decision indirectly put an end to such violation, after years of acquiescence and
complicity on the part of the very organs of the UN entrusted with ensuring the
respect of the Charter.

95 The immunity of the UN and of UN officials is discussed in Chapter V.

% Hazzard, ‘Reflections. Breaking Faith-I’, The New Yorker, 25 September 1989, 63 at 63.

97 The dismissal of these employees formed the basis for the damages award that then led to the
Advisory Opinion of the International Court of Justice (IC]) in Effect of Awards of Compensation Made by
the UN Administrative Tribunal IC] Reports (1954) 47. The Administrative Tribunal had actually ordered
that four of the employees be reinstated, but the Secretary General found that it was ‘impossible or
inadvisable’ to reinstate. Compensation in lieu of reinstatement was thus awarded. See Cohen, ‘The
International Secretariat — Some Constitutional and Administrative Developments’, 49 AJIL (1955)
295 at 307.

Other employees brought a similar case against the Director-General of UNESCO who did not renew
their contracts after they refused to appear before the International Organizations Employees Loyalty
Board of the US Civil Service. In informing them of his decision, the Director-General of UNESCO
wrote, ‘I cannot accept your conduct as being consistent with the high standards of integrity which are
required of those employed by the Organization’. Judicial bodies, however, opposed this obvious
injustice: the Administrative Tribunal of the ILO found in favour of the employees, and the ICJ
recognised the competence of the Administrative Tribunal to hear their complaints and the validity of
its decision (Judgment of the Administrative Tribunal of the International Labour Organisation upon Complaints
Made against the United Nations Educational, Saentific and Cultural Organisation, Advisory Opinion, ICJ
Reports (1956) 77).

98 Hinton v. Devine, 633 F. Supp. 1023. See also Roy, ‘US Loyalty Program for Certain UN Employees
Declared Unconstitutional’, 80 AJIL (1986) 984.
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To protests against his connivance with practices that infringed the Charter, the
Secretary General responded with an argument ‘that would henceforth be used by
UN senior officials to deflect inquiry into malfunction and malpractice at the
organization: “Everything you say will be used against this organization by the
enemies of the United Nations™.” Given the tendency towards bureaucratisation,"”
and owing to the fact that the operational practice of the UN is also a function of its
institutional culture, these ‘original sins’ played an important and much-neglected role
in the development of the fledgling international civil service and in shaping its ethos.

In the short term,

The number of international employees who, in a steady draining, left the
United Nations system during its first decade because of intimidation,
indignation or disillusion may be estimated at several hundred. Some were
encouraged to resign with special payments, sixty others were removed as part
of an “efficiency survey”, carried out in 1952, whose records were immediately

destroyed.'”

Despite constraints on the independence of their civil service, the UN continued to
expand and to undertake an ever greater operational role, a process that accelerated in
the late 1960s and 1970s when the UN provided humanitarian relief in various
conflicts — in Biafra, Ogaden, Bangladesh, and Indochina. This process continued in
the 1980s and, as is almost a cliché to say, it gained momentum after the end of the
Cold War, when it became easier to reach the necessary political consensus for
operations that were not simply humanitarian. Such quantitative and qualitative
expansion, however, was not always accompanied by a careful analysis of the legal
aspects of these ‘new’ UN operations. International institutions often preferred a

“define-as-you-go” approach rather than a legal one based on their mandates.

The history of UNHCR illustrates this process of dysfunctional expansion. Until at
least the mid-1970s UNHCR was small compared with its size today. It had been

operative on a few occasions, for example in the Congo in 1960, but even then its

9 Hazzard, supra note 96 at 63.

100 Barnett and Finnemore, ‘The Politics, Power and Pathologies of International Organizations’, 53
Int. Org.(1999) 699.

101 Hazzard, supra note 96 at 68.
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operations required less staff and funding, than, for instance, those of UNRWA. The
core of UNHCR’s mandate as defined in its Statute’® was supposed to be
implemented through protection activities, i.e. activities that aimed at ensuring that
refugees could find an adequate replacement for the diplomatic protection denied to
them by their countries of nationality. As a result, within UNHCR the Division of
International Protection ‘dominated a rigid hierarchy’.’®® Another advantage offered
by this focué on the legal work of the organisation and on its protection activities was
that the organisation could be shielded from the ‘politically charged atmosphere of
the United Nations’.'**

With the refugee crisis in Indochina in the 1970s, UNHCR became a predominantly
operational organisation, in charge of so-called care and maintenance programmes to
assist refugees. UNHCR’s mandate, which was centred around the system of
international protection of refugees as a substitute for the lack of diplomatic
protection, was progressively eroded; ‘responsibility and accountability to mandate fell
by the wayside, to the extent that many organisational units today appear
institutionally incapable of relating their performance and activities to the mandate of
UNHCR as a whole’.'® In addition, UNHCR became more reluctant to challenge
states since it was by now closely co-operating with them in the management of
refugee camps and settlements, and in the provision of relief assistance. As has been

observed,

the pursuit of protection activities necessarily results in a tension between
state and individual, and between states and the international agency charged
with that responsibility. UNHCR cannot expect always to please all sides, but
the art is to stay close to principles, not to throw them overboard in an excess

of ‘realistic’ cohabitation.'®

The institutional transformation undergone by UNHCR is not unique among UN

agencies. To mention only a few, other recent examples of ‘controversial’

102 GA Res. 428 (V), 14 December 1950.

103 Goodwin-Gill, ‘Refugee Identity and Protection’s Fading Prospect’ in F. Nicholson and P. Twomey
(ed.) Refugee Rights and Realities (1999) 220 at 235.

104 14, at 224.

105 I4. at 235.

10614, at 223.
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humanitarian/development operations include UNICEF’s ‘complex emergency’
intervention in Sudan (Operational Lifeline Sudan),'” UNDP’s provision of assistance
to the internally displaced in Kenya,'® and the UNHCR-UNDP joint operation in
Rwanda to assist the process of Imidugugn which involved the forced eviction and
regroupement of rural inhabitants.'” In all these cases, the possible violation of the
institution’s mandate as well as of other rules of international law, including human
rights, has been directly or indirectly raised. One of the case studies, discussed in
detail at chapter III, illustrates how the operational practice of 4/ UN agencies
involved in Afghanistan under the Taliban was in open contrast not only with the
practice of the political organs of the Organisation, but also with rules of international
law (including jus cogens rules). The case of Afghanistan also shows that the practice of
international institutions is multi-layered. Rules of hard law, both those deriving from
the constituent instrument and those deriving from general international law, are
progressively eroded as one goes down these layers. Paradoxically, in the case of
subsidiary agencies with a strong operational component - UNDP, UNHCR,
UNICEF, WFP - ensuring their accountability as well as adherence to their
mandates is often more difficult than in the case of specialised agencies, which have
the paraphernalia of international institutions, including a plenary body, that can

perform some monitoring.

Another problem is that the operational practice of international institutions is the
object of only sporadic empirical examinations, usually conducted by anthropologists
and economists, and seldom if ever by lawyers and political scientists."'* With a few
exceptions, international relations scholars themselves are paradoxically reluctant to
study reality empirically, although many of them would still define themselves realists.

Only scant attention has therefore been given to the fundamental fact of the growing

107 ‘Sudan’s Child Soldiers Go Hungry in Unicef’s Filthy Demob Camps’, The Indgpendent, 23 April
2001.

108 Human Rights Watch, Failing the Internally Displaced: The UNDP Displaced Persons Program in Kenya
(1997).

109 Hilhorst, van Leeuwen, ‘Emergency and Development: the Case of Imiduguds, Villagization in
Rwanda’, 13 J. Ref. S¥. (2000) 264.

110 One reason for this reluctance to face the reality of institutional practice could be the deep-seated
belief that ‘any increase in international organisation is a triumph of idealism over realism, that more is
always better, and that cooperation is Zspo facto better than conflict (...) And the unspoken assumption,
of course, is that international officials are selfless dedicated missionaries with only the best interests
of the world community at heart’ - S. Strange, The Retreat of the State (1996) 162.
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power of international institutions, especially in the south, and to the development of

an institutional practice that is often dysfunctional and in some cases even ulfra vires."""

(b) Categories of UN Operations

Categorising the variety of operations undertaken by the UN and by its agencies is
not an easy task, partly because of the development, as discussed, of an operational
practice that is not always consistent with the mandate of the organisations, or that at

least does not derive directly from their statutes.

One category of UN operations which has received significant attention by
international lawyers is that of peace-keeping and peace-enforcement missions. Such
missions ought to find their legal basis in either Chapter VI or Chapter VII of the
Charter depending on the gravity of the situation. In practice, however, ‘there is often
no substantive factual distinction’'? between a dispute that ‘is likely to endanger the
maintenance of international peace and security’ (Art. 33), and a threat to the peace,
breach of the peace or act of aggression (Art. 39). These situations, to which different
powers of the Council correspond, ‘are, in effect, often merely ‘labels’ put into the

resolutions to indicate the political climate in the Council’.

Moreover, peace-keeping missions have evolved beyond the sheer monitoring of a
border zone or of military activities within a territory with a view of preventing a
conflict. Especially since the 1980s, peace-keeping operations have become
‘multifunctional’, comprising such activities as fact-finding and human rights
monitoring, the provision of humanitarian assistance, the exercise of some
administrative functions or administrative supervision, post-conflict reconstruction,
the demobilisation and reintegration of former combatants, election monitoring,
assistance to returnees, and judicial reform.'> As for interventions under Chapter VII,
the exercise of even broader powers, including the assumption of full administrative
responsibilities, has become the norm, as illustrated by the interventions in Somalia,

Bosnia, Kosovo and East Timor.

111 See Chapter III

112 White, s#pra note 94 at 37.

113 See Secretary-General, Supplement to an Agenda for Peace: Position Paper of the SG on the Occaston of the
Fiftieth Anniversary of the United Nations (1995) at paras. 21-22, UN Doc. A/50/60. See also White’s
analysis of the practice of peace-keeping, s#pra note 94 at Chapter 9.
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This move towards multifunctional peace-keeping has not been accompanied by
more pervasive regulation of these operations on the part of the Security Council.
There is a large body of Security Council resolutions adopted in the 1990s in respect
of the various conflicts in which the UN intervened in a multi-functional manner
(Somalia, Sierra Leone, Sudan, Iraq, Cambodia, Mozambique, Angola, Afghanistan,
Haiti, East Timor, former Yugoslavia, etc.). Yet these resolutions, even when they are
relatively detailed like resolution 1244 (1999) on Kosovo, normally only spell out the
mandate of the mission in rather general terms, indicating the goals of the mission
and leaving significant latitude to the agencies on the ground to determine the specific
course of action. For example SC Res. 1244 did not spell out what the applicable law
would be, nor did it specify the role of different UN agencies or NGOs. In other
instances, the terms of the SC resolution are so vague as to fail to give an indication
of the actual scope and nature of the UN involvement. Resolution 1181 (1998), which
established the UN Observer Mission in Sierra Leone (UNOMSIL), regulated the
peace-keeping component and contained a cursory reference to the role of the
cvilian staff, but no mention, let alone regulation, of the role of UNICEF and
UNHCR - two agencies that ran key programmes in Sierra Leone at the time. When
in August 1999 UNOMSIL was expanded, the Security Council simply stated that it
authorised ‘the strengthening of the political, civil affairs, information, human rights
and child protection elements of UNOMSIL’,"* but the detailed regulation of these
activities was left to the staff on the ground. UNOMSIL became the UN Mission in
Sierra Leone (UNAMSIL), when, with the Sierra Leonean crisis worsening, the
Security Council acted under Chapter VII and further expanded the mandate of the

UN mission.!®

This time, some guidelines were given, and subsequent resolutions
contained a relatively detailed indication of the main goals of the peace-keeping
mission."® The regulation of the civilian activities and of the activities of other UN
agencies on the ground was in comparison scant, and the choice of means for
pursuing the objectives was left to the bureaucracy on the ground. It could be argued
that ‘civilian’ activities were undertaken with the consent of the government of Sierra

Leone and their regulation did not need to feature in a resolution of the Security

Council.

114 SC Res. 1260 (1999) at para. 6.
115 SC Res. 1270 (1999).
116 SC Res. 1289, 1299, 1313 (2000).
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UN agencies have mounted important operations also outside the framework of
peace-keeping. In these cases, no legal regulation of the operations, however generic,
can be found in Security Council resolutions. One example is the UNICEF-led
Operation Lifeline Sudan (OLS), which has organised the provision of humanitarian
assistance in south Sudan since the eatly 1990s. In the 1990s, the Security Council
condemned Sudan and, acting under Chapter VII, imposed sanctions in the aftermath
of the attempted assassination of President Mubarak in Addis Ababa, for which the
Sudanese government was blamed."'” The Council however did not regulate OLS,
although it could have been argued that the protracted conflict in south Sudan
warranted at least an intervention under Chapter VI. Neither the General Assembly
nor the Economic and Social Council are normally forthcoming with providing a
regulatory framework for these operations. When they do intervene, these organs
usually limit themselves to short statements, commending the work of the UN
agencies on the ground, and at times condemning certain actions of government or
insurgents, particularly when they interfere with the delivery of relief or when they
endanger the lives of humanitarian personnel. The paucity of regulation coming from
the political organs of the UN has ensured greater autonomy and power for the UN

bureaucracy.

The Secretary General has adopted a categorisation of UN interventions in the peace-
keeping area that is conceptual rather than legal, and casts ‘little light on the regulation
of these various types of operations. Six main types of interventions have been
identified: preventive diplomacy and peace-making; traditional peace-keeping; post-
conflict peace-building; disarmament; sanctions; and enforcement action. Of these
actions, the first three would require the consent of the affected state(s), while the last
three can all be undertaken under Chapter VII (disarmament can be undertaken
either as a consensual operation or as part of an enforcement action).® Most of these
operations would form part of an intervention under Chapter VI or VII, but, as
acknowledged by the Secretary General, there are situations in which such operations
are carried out entirely outside the umbrella of the Security Council. This can pose

some problems,

117 SC Res. 1044, 1054 (1996) and 1070 (1996), the last two taken under Chapter VIL
18 Supplement to an Agenda for Peace, supranote 113 at para. 23.
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The more difficult situation is when post-conflict (or preventive) peace-
building activities are seen to be necessary in a country where the United
Nations does not already have a peacemaking or peace-keeping mandate.
Who then will identify the need for such measures and propose them to the
Government? If the measures are exclusively in the economic, social and
humanitarian fields, they are likely to fall within the purview of the resident

coordinator. He or she could recommend them to the Government.'”

An example of a large scale post-conflict peace-building operation in a country where
no peace-keeping mission was in place is Rwanda after 1996. Although the UN
Assistant Mission for Rwanda (UNAMIR) had had its mandate extended to include
activities beyond the scope of ‘classic’ peace-keeping, with its withdrawal in March
1996'* an inter-agency UN operation of post-conflict building remained in place

albeit devoid of a Security Council mandate.

The six categories identified by the Secretary General are therefore not exhaustive of
the operations that the UN in practice puts in place. In other cases, UN agencies
continue to operate under their mandates and with the consent of the affected state.
In such cases, the Memoranda of Understanding (MoU) concluded with the affected
state should provide a regulatory basis. In practice all MoU tend to be similar, and
reiterate privileges, immunities and exemptions of the international organisation, but
normally have remarkably little to say about the actual conduct and the goals of the

operation.

I.6. Conclusion: Autonomy v. Heteronomy

The traditional realist view is that international institutions, albeit endowed with legal
personality under international law, do not possess real autonomy. They are
controlled by the powerful states and are subservient to the interests of the main
powers. Unfortunately, as mentioned, there is a paucity of empirical studies on
decision-making in international institutions that can actually substantiate these

claims.'!

119 Supplement to an Agenda for Peace, supra note 113 at para. 55.
120 SC Res. 1050 (1996).
121 Tt never fails to surprise me how unempirical most of the realist literature can be.
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However, some in the international relations literature have critically re-assessed
realist and statist assumptions, by tackling the two prongs of the realist attack against
international law, that is scepticism both about the role of international institutions
and of non-state actors, and about the ability of norms to influence the behaviour of
states.'?? Legal scholars for their part have contributed to this anti-realist offensive not
only reiterating their deep-seated faith in the power of rules,'™ but also developing
innovative — and at times empirical - approaches that attempt to demonstrate that

norms and institutions do matter in international decision-making,'*

Other important contributions to the study of international organisations have
highlighted the importance of bureaucratic elements and organisational culture. In
particular, ‘drawing on long-standing Weberian arguments about bureaucracy and
sociological institutionalist approaches to organizational behavior’, it has been argued
that ‘the rational-legal authority that international organizations embody gives them
power independent of the states that created them and channels that power in
particular directions’.'” The case studies at chapters IV and V of this thesis support
these positions as they analyse situations in which the UN and its specialised
programmes or agencies acted autonomously, even disregarding the will of the UN

political organs.

It would be unwise however to generalise and conclude that the UN and other
international institutions have developed the unfettered ability to act autonomously
and that they challenge the interests of the most powerful states in all circumstances.
In fact, states, especially the main powers, persevere with attempts to use the UN as

an instrument of their foreign policy.”” Thus, despite the distinct growth in their

122 See, for example, A. Klotz, Norms in International Relations: The Struggle against Apartheid (1995), and
Risse, Ropp, Sikkink (eds.), The Power of Human Rights: International Norms and Domestic Change (1999),
especially Risse’s and Sikkink’s Introduction ‘“The Socialisation of International Human Rights Norms
into Domestic Practices’ 1.

123 E g.: M. Byers, Custors, Power and the Power of Rules (1999) 15.

124 E g: the new international legal process ‘school’ (O’Connell, ‘New International Legal Process’, 93
AJIL (1999) 334 at 336-7).

15 Barnett and Finnemore, s#pra note 100 at 699. The authors correctly observe that, while
international organisations are certainly constrained by states, ‘the notion that they are passive
mechanisms with no independent agendas of their own was not borne out by any detailed empirical
study of an international organization that we have found’ (at 705).

26 According to Curtis, one of the primary foreign policy objectives of the leading Western states, and
especially of the US and Britain was ‘to render the United Nations an instrument of their foreign
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power and autonomy the instances in which international organisations succumb to
the will of the most powerful states remain numerous. The sanctions against Iraq are
a case in point. Notwithstanding the vocal opposition of the UN bureaucracy,
particularly the humanitarian side of it,'” sanctions against Iraq have remained in
place owing to Anglo-American support, and to the attitude of other powers, such as
France, Russia or China, which have at best been capable of only feeble opposition,
but for the most part have acquiesced to the US-British position. It is still noteworthy
however that UN officials did actually voice their criticism of the consequences of the
Anglo-American policy. Various reports, like UNICEF’s 1999 report on child
mortality, were still issued and depicted a truthful and scathing account of the

situation in Iraq.'”®

This short digression shows that reality is far more complex than the claim that
international organisations are weaklings to be defended against leviathan states would
suggest. A ‘power shift’” from states to international institutions has taken place and
international organisations have developed over the years the capacity not only to act
autonomously, but also to put in place multifunctional operations in which wide
powers are exercised and in which they can have a direct impact on individuals.
Reality has in some respects outpaced legal developments: the model for
humanitarian actions was crystallised at a time when warfare was conducted in a very
different manner; some of the founding principles of international institutional law,

including the conferral of privileges and immunities on the institutions and on its

policies: serviceable as such when required; discarded when not.” (M. Curtis, The Great Deception. Anglo-
American Power and World Order (1998) at 176). See also White, s#pra note 94 at 43.

127 ‘Former UN Official Decries Sanctions on Iraq’, The Guardian, 27 Jan. 1999; ‘Second Official Quits
UN Iraq Team’, The Guardian, 16 Feb. 2000.

122 UNICEF-Ministry of Health (Iraq), ‘Iraq Child and Matemal Mortality Survey 1999’, July 1999.
The reports of the human rights bodies of the UN, on the other hand, were disturbingly cautious. For
example, in a country where hundreds of thousand of children are said to have died as a result of
sanctions, the Committee on the Rights of the Child could only note ‘that the embargo imposed by the
Security Council has adversely affected the economy and many aspects of daily life, thereby impeding
the full enjoyment by the State party’s population, particularly children, of their rights to survival,
health and education’ (‘Concluding Observations of the Committee on the Rights of the Child: Iraq,
26/10/1998’, UN Doc. CRC/C/15/Add.94). For the rest, some of the Committee’s extemporaneous
recommendation to Iraq included the establishment of an independent mechanism for children to file
complaints (which, incidentally, even wealthy states in the north still lack), the translation of the
Convention into minority languages, training programmes for professional groups, the revision of
welfare policies, the disaggregation of data collected following the guidelines set by UN specialised
agencies, greater recognition of the role of NGOs like the National Federation of Iraqi Students and
Youth, changes in citizenship law, etc.. Noze of these praiseworthy recommended steps would have
had any effect on the single most important violation of children’s rights in Iraq, i.e. the systematic
violation of the right to life as a result of preventable or curable malnutrition-related deaths.
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personnel, were consolidated at a time when international organisations still needed to
be protected from the states. On the other hand, many of the important
developments that have characterised institutional practice — the operational role and
the direct impact on individuals - in the last decennia have not been mirrored by

developments in the law.

129 Mathews, ‘Power Shift’ , 76 Foreign Affairs (1997) 50.
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CHAPTERII

The Applicability of International Human Rights Law to the UN

II.1. Introduction: Arguments for Applicability

Having outlined the key moments in the historical development of international
institutions and of their engagement in humanitarian operations in the previous
chapter, I now argue that international human rights law is binding on the United
Nations (UN). From a legal point of view, the main obstacle to the applicability of
human rights norms to the activities of the UN is the fact that the UN is not itself a
party to human rights treaties — or indeed to humanitarian law ones. However, the
legal obligations of the UN are not limited to those contained in the treaties to which
they are party. This chapter examines other sources of legal obligations from which
the applicability of human rights norms to the UN can be derived.

Firstly, international institutions possess international legal personality, which
encompasses both rights and duties on the international plane. Particular attention is
devoted to the legal personality of specialised agencies and specialised programmes of
the UN, since they play an important role in the operations that are examined in
chapters III and IV. Legal personality can form the basis for the application of human
rights norms that have acquired customary status and for rules of jus cggens. In
addition, the constituent instrument of the organisation regulates the terms of the legal
personality of international organisations, not only conferring powers on them

expressly as well as impliedly, but also forming the basis for institutional obligations.

Secondly, the fact that member states of international institutions have become parties
to human rights treaties is not devoid of consequences for their collective action
through multilateral institutions. In particular, the European Court of Human Rights
has argued that, when functions are transferred to international organisations, state
parties to the European Convention remain obliged to ensure respect for Convention
rights. A corollary of this principle is that international institutions should not commuit

acts that could engage the responsibility of their member states.
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The third argument, or basis, for the applicability of international human rights norms
to institutional activities is policy considerations, namely the impact on international
culture of the view that international organisations could operate unbound by human

rights law.

Finally, the obligation to observe international norms for the protection of individuals
may feature in the internal law of the organisations through the adoption of codes of
conduct, resolutions and other instruments. The mandates of specific operations may
also contain provisions on human rights. The way in which international norms are
internalised is important because it gives an indication of how they will be
operationalised in the work of the organisation; internal soft law can often be

determinative of the actual behaviour of international organisations.’

The applicability of the law of responsibility to international institutions is examined at
the end of this chapter. Owing to the absence of systematic codification and to the
paucity of case-law, institutional responsibility is an area of uncharted waters in many

respects.

I1.2. International Legal Personality

(a) Autonomy and legal personality
A legal person is in essence ‘a right-and-duty bearing unit’;® and legal personality is ‘the
capacity of being a subject of legal duties and legal rights, of performing legal

transactions and of suing and being sued at law’.’

The discussion on the autonomy of international institutions, which concluded the
previous chapter, is of some relevance to the question of legal personality. The link
between autonomy and legal personality is important because it shows that
international organisations ‘deserve’ their legal personality by virtue of the distinction

of their powers and purposes from those of member states. In fact, Brownlie indicates

1 An example of a clash between hard norms and their operationalisation is the provision of UN
humanitarian assistance to Afghanistan examined in Chapter III.

2 Maitland, quoted in Dewey, ‘The Historic Background of Corporate Legal Personality’, XXXV Yak L.
J. (1926) 655 at 656. In this rare incursion in the legal field, the philosopher John Dewey also argued
that ‘person signifies what the law makes it signify’ (at 655).

3 H. Kelsen The Law of the United Nations (1950) 329.
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as criteria of legal personality the ‘distinction, in terms of legal powers and purposes,
between the organisation and its member states’ and ‘the existence of legal powers
exercisable not solely within the national systems of one or more states’.* Brownlie’s
position is premised on a conception of autonomy that would be opposed by realists,
who would argue that an international organisation can satisfy these requirements and
still enjoy only limited or even no effective autonomy from states. Realists normally
view ‘organisations simply as fora for attempting to resolve conflict of national
interest, and therefore lacking distinct personality’.’ There are schools of thought that
do not take such a radical view; in particular ‘the functionalist, rationalist and
conflictive (developing States’) views ... put forward the idea that international
organisations not only have a separate personality from the member states, but can
and do have powers which States by themselves cannot have, although this is relatively

rare’®

For essentially practical reasons, the autonomy of an international organisation is
normally presumed, and not based on a case-by-case factual assessment. Such
presumption of autonomy characterises the notion of legal personality in other areas
of the law too. For example, criminal liability, as well as the preclusion of certain rights
under private law, can be excluded on grounds of age, insanity or intoxication, but
only after proving that particular conditions have obtained.” On the other hand,
psychological or environmental factors that can in practice affect the psycho-social
autonomy of an individual do not usually constitute sufficient grounds for departing

from the presumption of autonomy.

The argument that an international institution should not be considered a legal person
for any purpose in view of its complete heteronomy was considered in the Phosphate
Lands in Naurn case in which the International Court of Justice (IC]) held that the

Administering Authority for Nauru ‘did not have an international legal personality

* L. Brownlie, Principles of Public International Law (5% ed., 1998) 679-680.

5 N. White, The Law of International Organisations (1996) 27. The implications of realism for international
institutional personality are similar to those of determinism in the sphere of individual criminal
responsibility. Realism and determinism maintain that the conduct of, respectively, an international
institution and a person is determined by factors beyond their volitive control. These positions can lead
to a significant reduction of the sphere of legal personality, and offer grounds for limiting or excluding
responsibility for wrongful acts. On determinism and criminal responsibility, see H. L. A. Hart,
Punishment and Responsibility (1968) 28 ff.

6 N. White, s#pra note 5 at 27.

7 A. Ashworth, Principles of Criniinal Law (34 ed., 1999) 210 ff.
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distinct from those of the States’.* The Administering Authority had been established
under the Trusteeship over Nauru that the UN granted jointly to Australia, New
Zealand and the United Kingdom in 1947, and that originated from a previous
mandate of the League of Nations. The Court remarked that the Administrator ‘was at
all times appointed by the Australian Government and was accordingly under the
instructions of that Government’ and his acts ‘were subject to confirmation or

rejection by the Governor-General of Australia’.’

An institution that is autonomous can still be shown to have lacked autonomy in the
performance of a particular act. In this case, it would be inappropriate to deprive the
institution of its legal personality, but the validity of the act in question may be
affected. For instance, a treaty concluded by an international organisation or a state
under external coercion is invalid.”® Coercion is an extreme example of heteronomy.
Other ‘softer’ or better disguised forms of heteronomy — such as political and
economic pressure - do not usually have consequences on the validity of the act or on
the personality of the organisation. From the point of view of the law of state
responsibility, coercion per se does not preclude the wrongfulness of an act and the
responsibility of the coerced state, but it does have the effect of making the coercing
state internationally responsible."! The responsibility of an international organisation
for wrongful conduct committed under coercion is an area in which autonomy can
have important legal consequences. This is in essence the vexed question of ‘lifting the
veil’, in which the law of legal personality and the law of responsibility become
intertwined.'” In the hypothetical case of an international organisation lacking any
degree of autonomy, member states could be considered the ‘real’ legal persons
behind the organisation and bear responsibility for its acts, but the ILC Special

Rapporteur for State Responsibility has opined that such cases are ‘inconceivable’.” It

8 Case Concerning Certain Phosphate Lands in Nawrs (Nauru v. Australia), Judgment (Preliminary
Objections), IC] Report (1992) 240 at 258.

° Phosphate Lands in Naurs, supra note 8 at 257.

10 Arts. 52-53, Vienna Convention on the Law of Treaties between States and International
Organisations or between International Organisations (1986), 25 ILM 543, ot yet in force.

11 Art. 18, Draft Articles on State Responsibility provisionally adopted by the Drafting Committee of
the International Law Commission on Second Reading (2001), UN Doc. A/CN.4/L.602 [hereinafter
Draft Articles on State Responsibility].

2 On the law of responsibility see IL6.

13 For this reason, he has recommended that Article 9 and 13 should be deleted to the extent that they
referred to responsibility for the conduct of organs placed at the disposal of a state by an international
organisation. International Law Commission, ‘First Report (and Addenda) on State Responsibility by
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does in fact appear that the interactions between member states and international
organisations tend to be far more complex and that international institutions normally
do have a2 minimum degree of autonomy even if this is limited to their constitutional
powers shom of any effectiveness. As for the argument, raised in the context of the
International Tin Council litigation,'* that the relationship between a state and an
international organisation can in some circumstances be described as one of agency,”
this argument would not imply by necessity that the institution is heteronomous. On

the contrary, even under private law the agent is a legal person in his/her own right."®

(b) International legal personality in international decisions

The Permanent Court of International Justice had discussed the legal personality of
international organisations in an advisory opinion on the International Labour
Organisation.”” However, it was in the advisory opinion on the Reparation case that
institutional legal personality was examined in a systematic fashion, this time by the
ICJ and in regard to the UN.”® The General Assembly requested an opinion from the
IC] on the capacity of the UN to bring an international claim for damages caused
against its employees and against the Organisation itself. In its opinion, the Court
determined that the UN is endowed with international legal personality, because ‘the
Organisation was intended to exercise and enjoy, and is in fact exercising and
enjoying, functions and rights which can only be explained on the basis of the
possession of a large measure of international personality and the capacity to operate
upon an international plane’.”” The UN is thus ‘a subject of international law and
capable of possessing international rights and duties, and ... has capacity to maintain
its rights by bringing international claims’.?” The Court then considered whether ‘the
sum of the international rights of the Organisation comprises the right to bring the
kind of international claim described in the Request for this Opinion’* The Court

answered this question in the affirmative, having had regard to the ‘purposes and

James Crawford, Special Rapporteur’, UN Doc. A/CN.4/490 at paras. 256-262; and ILC Report
(1998), UN Doc. A/53/10 at paras. 414-15.

14 See below I1.6(d).

15 C. Chinkin, Third Parties in International Law (1993) at 114-118.

16 See 7nfra at 125 ff.

Y Competence of the International Labour Organisation to Regulate, Incidentally, the Personal Work of the Employers,
Advisory Opinion, (1926) PCIJ Reports Series B, No. 13.

18 Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion, IC] Reports (1949)
174.

19 14. at 179.

20 Ibid.

21 Thid,
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functions as specified or implied in its constituent documents and developed in

practice’.”

As pointed out by Bowett, the pronouncement of the ICJ in the Reparation case can be
construed as based on a circular notion of international legal personality: personality is
inductively inferred from the existence of specific rights and duties, while at the same
time the capacity of the organisation to bear a particular right or duty is deduced from
its international legal personality.” In this sense international legal personality would
be an essentially flawed concept with an exclusively descriptive validity, and it could be
substituted with a case-by-case enquiry to determine if the organisation has a particular
right or duty.*

Rama-Montaldo has given a different reading of the Reparation case endeavouring to
salvage the concept of international legal personality. He has argued that the Court
adopted an objective and material approach to the question of personality, firstly by
identifying certain objective structural prerequisites of international legal personality,
and secondly by attaching to such personality ‘precise legal consequences in regard to
the potential activities of the organization’.” According to Rama-Montaldo, there are
rights and duties ‘that find their source in personality itself — like (...) : the rights to
bring a claim, to negotiate, to conclude a special agreement, protest, request for an
inquiry, etc.’® In addition to these rights and duties arising directly from legal
personality, international organisations would be able to bear other rights and duties

linked with the purposes and functions of the organisation.

The thesis that any international institutional person has a minimum of rights and
duties that derive directly from its personality undoubtedly has its appeal, but the best

case that can be made for it is that the IC] did not entirely rule it out in the Reparation

2 ]d. at 180.

2 ‘... one might be tempted to deduce, say, a general treaty-making power, from the very fact of
personality, even though personality is itself deduced from a specific treaty-making power’ (D. W.
Bowett, The Law of International Institutions (4% ed., 1982) at 337).

24 This seems to be the view of E. Lauterpacht, who, commenting on the distinction between powers
and personality, asks if it is in any event necessary to determine the scope of powers, what function is
performed by the concept of personality?”” (E. Lauterpacht, ‘Development of Law of International
Organization’, in 152, IV RC (1976) 381 at 407).

25 Rama-Montaldo, ‘International Legal Personality and Implied Powers of International Organisations’,
in XLIV BYBIL (1970) 111 at 116. Rama-Montaldo’s views are shared by C. F. Amerasinghe (Principles
of the Institutional Law of International Organizations (1996) 69-70 and 100-104).
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case, although there is clearly no indication of an endorsement either. Indeed, in a
decisive passage, the Court inferred the personality of the UN from the Convention
on the Privileges and Immunities of the United Nations of 1946,” in a sense justifying
Bowett’s concerns about the circular nature of the notion of personality. The practical
consequences of these juxtaposed views of international legal personality are not
significant. Certain basic rights of international organisations, such as those alluded to
by the Court in the Reparation case, can find a sound enough legal basis in the
functions and powers vested upon the organisation by its constituent instrument,”
without need to resort to the hermeneutically more convolute notion of inherent
rights. As will be seen, however, different approaches can yield conflicting results in

respect of the extent of the implied powers and the practice of the organisation.

The Legality of Nuclear Weapons (WHO request) case is the most recent case in which the
ICJ discussed the international legal personality of international organisations.” The
Assembly of the World Health Organisation (WHO) had requested an opinion from
the Court on the legality of the use of nuclear weapons in armed conflict, and based
this request on its constitutional powers.”® The Court examined the scope of the
Charter-based right of the WHO, as a specialised agency of the UN, to request an
advisory opinion ‘on legal questions arising within the scope of their activities’ (Art.
96, II). The Court drew an unpersuasive distinction between the effects on health of
the use of nuclear weapons, which would come under the competence of the WHO,
and the question of the legality of the use of nuclear weapons, which formed the
subject matter of the request and which, in its view, was not covered by the functions

of the WHO as enumerated at Article 2 of its Constitution.” This reasoning has been

26 Ibid., at 139.

27 Reparation, supra note 18 at 179: ‘It is difficult to see how such a convention could operate except
upon the international plane and as between parties possessing international personality’.

28 In the course of debates within the International Law Commission, it was observed that capacity and
competence are two distinct concepts which should be kept separate (P. Bekker, The Legal Position of
Intergovernmental Organizations (1994) at 88), whilst the proposed approach seems to conflate them.

However, although the two terms are not normally inter-exchangeable on the plane of domestic law, for
all practical purposes the capacity of an interational organisation is indeed determined by its powers as

derived from, or implied in the constituent instrument. Art. 16 of the Constitution of the Food and

Agriculture Organisation (FAO) reflects this conceptual overlap of capacity and competence: ‘The

Organization shall have the capacity of a legal person to perform any legal act approprate to its

purpose which is not beyond the powers granted to it by this Constitution’.

2 Legality of the Use by a State of Nuclear Weapons in Armed Conflict (World Health Organization Request),

Adwisory Opinion, IC] Reports (1996) 66, 110 ILR 1. See L. Boisson de Chazournes, P. Sands (eds.)

International Law, the International Court of Justice and Nuclear Weapons (1999).

30 World Health Assembly Res. 46 (40), 14 May 1993.

31 Nuclear Weapons — WHO Regquest, supra note 29 at 75-76.
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almost universally criticised, and even described as ‘formalistic, oversimplistic, cynical

and even logically flawed’.*

The Court also maintained that international institutions ‘are govemed by the
“principle of speciality”, that is to say, they are invested by the States which create
them with powers, the limits of which are a function of the common interests whose
promotion those States entrust to them’.* Furthermore, although the implied powers
of an organisation were considered, it was controversially held that the competence of
the WHO to address the legality of the use of nuclear weapons could not be a
necessary implication of its constituent instrument.> It was found that, as a result of
the ‘logic of the overall system contemplated by the Charter’, the responsibilities of a
specialised agency like the WHO could not be construed so widely as to allow them to
encroach upon the responsibilities of other parts of the UN system, in particular the
exclusive competence of the UN on ‘questions concerning the use of force, the
regulation of armaments and disarmament’.® In his dissenting opinion, Judge
Weeramantry was critical of this approach, which, in his view, denied the obvious
interrelatedness of health and peace and the fact that health matters do normally

overlap with concerns of peace and security.*

The Nuclear Weapons (WHO Reguest) should not be regarded as representing a
retrogression in the jurisprudence of the ICJ on international legal personality that will
be decisive in future determinations of the rights and duties of international
organisations.”” Indeed, this case concerned a particular right of an international
organisation, the duty-holder of which was the Court itself. The existence of this right

was preliminary to the exercise of the Court’s jurisdiction, and the decision could also

32 Bothe, ‘The WHO Request’, in Boisson de Chazoures and Sands, s#pra note 29, 103 at 104. See also
Akande, ‘The Competence of International Organisations and the Advisory Jurisdiction of the
International Court of Justice', 9 EJIL (1998) 437 at 447-448.

33 Nuclear Weapons — WHO Reguest, supra note 29 at para. 25. Lauterpacht observes that principle of
speciality is ‘an expression directly derived from French law’, which the Court employed without any
‘introductory or explanatory comment’ (Lauterpacht, ‘Judicial Review of the Acts of International
Organisations’, in Boisson de Chazournes and Sands, s#pra note 29, 92 at 98-99.

34 Elsewhere the Court used the expression ‘necessary intendment’ (Effect of Awards of Compensation Made
by the UN Adnrinistrative Tribanal, Advisory Opinion, IC] Reports (1954) 47 at 56-57).

35 Nuclear Weapons — WHO Reguest, supra note 29 at para. 26.

36 Id. at 133-134, 148 (diss. op. of Judge Weeramantry). Judge Koroma, also dissenting, emphasised that
the question that the WHO had posed to the IC] was not about the illegality of the use of nuclear
weapons per se, but on the effects of such use on the state obligations related to the environment and
health (Id. at 201, diss. op. of Judge Koroma).
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be viewed as an example of judicial self-restraint on the part of the Court.* The ICJ
also knew that it was going to address the issues raised in the WHO request as a result
of the similar request for an advisory opinion by the General Assembly. More
importantly, the Court was hamstrung by the adoption of a restrictive approach to the
principle of speciality and to the interaction between the personality of the UN and
that of its specialised agencies. It was assumed that the rights of the WHO must
terminate where the rights of the UN begin, thus leaving no room for co-extensive
activities in spite of existing practice. Hence, this opinion of the Court does not imply
a narrow approach to international legal personality in general, and is actually
premised on a generous construction of the legal personality of the UN at the expense

of the personality of the specialised agencies.”

A cogent indication of the Court’s stance towards legal personality is to be found in
the Certain Expenses case. This advisory opinion concerned the scope and meaning of
the expression ‘the expenses of the organisation’ at Article 17, IT of the Charter.”” The
Court had to determine the scope of a right of the UN — the right to have expenses
covered by member states — to which corresponded a duty of member states, without
consequences for the rights of other international organisations. Different states had
submitted that they were not under an obligation to cover expenses for those peace-
keeping operations that, in their view, had not been duly authorised. Hence, the Court
also had to make a preliminary finding on the capacity of the UN to establish the
peace-keeping operations in question. In its opinion, the Court recognised a large
measure of personality to the UN. It held that the General Assembly had the right to
establish the peace-keeping operations in question in spite of the lack of an express

provision in the Charter, and that by doing so the Assembly had not ‘usurped or

37 Akande maintains that in this case the Court departed from its own previous jurisprudence (supra
note 32 at 444).

38 It would be difficult, however, to reconcile this reading of the Court’s decision with the antecedent
judgment in Qatar-Babrain (Matitime Delimitation and Territorial Questions Between Qatar and
Bahrain, Judgment, ICJ Report (1995) 6) in which the Court asserted its judsdiction notwithstanding
the manifest lack of consent to it of at least one party. In addition, as pointed out by the three
dissenting judges in the Nuckar Weapons case, the precedents of the Court indicated that the Court
normally exercises its judicial function, and refrains from delivering an advisory opinion only in extreme
circumstances, such as, for example, the occurrence of irregularities. E.g. see: Nuckar Weapons — WHO
Request, supra note 29 at 193 (diss. op. of Judge Koroma).

39 See below 87 ff.

40 Certain Excpenses of the UN, Advisory Opinion, ICJ Reports (1962) 151.
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impinged upon the prerogatives conferred by the Charter on the Security Council’.*! It
was also found that the term ‘expenses’ did not refer only to ‘regular expenses’,” and
that internal irregularities in the establishment of the operations would not change the
qualification of the expenditure as ‘expenses of the organisation’.* In the view of the
Court, the ultimate test for determining whether the ‘expenses’ were ‘expenses of the
organisation’ was ‘their relationship to the purposes of the UN’ as set forth in Art 1 of
the Charter.** Since the action in question ‘was appropriate for the fulfilment of one of
the stated purposes of the United Nations, the presumption is that such an action is
not #ltra vires the Organisation [sic]’, and that, even ‘if the action was taken by the
wrong organ, it was irregular as a matter of that internal structure [of the organisation],
but this would not necessarily mean that the expense incurred was not an expense of

the Organisation’.”

In spite of the ‘backward step’ represented by the advisory opinion on Nuclar
Weapons (WHO Reguest), it does not seem too optimistic to assume that the more
purposive and generous interpretation of the legal personality of international
organisations that had characterised the previous case law of the IC] will form the
basis for future decisions. The view that emerges from this case law is that, rather than
determining in abstract what the content of legal personality is, the better approach is
to ascertain whether an international institution has sufficient personality for
performing a certain act. The idea of personality ‘with a variable content’,” or
personality for different purposes, may appear outlandish, because we tend to
conceptualise legal personality having states in mind. However, whereas there is a
general principle of equality of states - the corollary of which is equal personality for
all states - no such principle exists for international institutions. In addition, the idea
of a flexible legal personality suits the fact that international institutions often take on

new functions in the course of their existence.

1 Ihid. at 177. The Court rejected the argument that there had been a violation of the Charter in the
implementation of the resolution of the Security Council on the operations in the Congo, inasmuch as
the Secretary General had determined which states were going to participate in the mission although
such determination should be made only by the Security Council (I47d. at 175).

42 1hid. at 161.

4 Tbid. at 168.

44 Ihid. at 167.

45 1bid. at 167-169.

% Leary, ‘The WHO Case: Implications for Specialised Agencies’, in Boisson des Chazournes and
Sands, s#pra note 29, 112 at 127.
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(c) Legal personality of the Specialised Agencies and the Specialised Programmes

The Charter identifies two fundamental prerequisites for specialised agencies: the
constituent instrument must be a treaty, and the agencies must have ‘wide
international responsibilities, as defined in their basic instruments, in economic, social,
cultural, educational, health and related fields’ (Art. 57, I). The first of these
prerequisites excludes important organisations, such as the United Nations High
Commissioner for Refugees (UNHCR), the United Nations Development Programme
(UNDP), and the United Nations Children’s Fund (UNICEF),” which, although
entrusted with significant responsibilities both at the operational and at the policy-
formulation level, were not established by treaty, but by resolutions of an UN organ,
normally the General Assembly.” The legal status of specialised agencies, such as the
Food and Agriculture Organisation (FAQO), the International Monetary Fund (IMF),
the World Bank, the International Labour Organisation (ILO) and WHO, ‘s no
different from that of other international organisations’.® Their special characteristic is
the existence of a relationship agreement with the UN which spells out the terms of
the co-ordinative and recommendatory role of the UN pursuant to Articles 58 and 63
of the Charter. While there is universal agreement on the proposition that specialised
agencies have international legal personality,” it is argued by some that the legal
personality of specialised agencies, in contrast with that of the UN, is not opposable

to non- member states.”

47 Bettati, ‘Création et Personalité Juridique des Organisations Internationales’, in R J. Dupuy, A
Handbook of International Organizations (2nd ed., 1998) 33 at 53.

48 Bowett’s use of the term ‘operational agencies’ (Bowett, supra note 23, at 57) to describe these
programmes seems appropriate, while Conforti’s claim that the UN remains primarily a normative
rather than an operative entity is out of line with institutional practice and historical developments (B.
Conforti, L¢ Naziori Unite (5* ed., 1994), at 236).

4 UNDP: GA Res. 2029 (XX), 22 November 1965; UNHCR: GA Res. 428 (V), 14 December 1950,
UNICEF: GA Res. 57 (I), 11 December 1946. An interesting case is that of the UN Industrial
Development Organisation (UNIDO) which was initially established as subsidiary organ of the General
Assembly and was later transformed into a specialised agency (Bretton, ‘La transformation de I
ONUDI en institution spécialisée’, 25 AFDI (1979) 567). In the humanitarian field, another important
organisation established as a subsidiary organ by the General Assembly (GA Res. 302 (IV), 8 December
1949) is the UN Relief and Works Agency for Palestinian Refugees in the Near East (UNRWA).

50 Meng, ‘Article 57’, in Simma, B. Simma (ed.) The Charter of the United Nations: A Commentary (1995) 796
at 800.

51 E. g: Brownlie, s#pra note 4, at 680; A. Verdross and B. Simma, Universelles Vilkerrecht (39 ed., 1984)
180.

%2 Meng, s#pra note 50, at 800-801. The opposability of the UN’s international personality to non-
member states was addressed by the Court in the Reparation case. Judge Kryzov in his dissenting
opinion opted for an objective approach which echoed the declaratory doctrine of recognition of states.
He argued that an international organisation possessing certain minimum requirement ought to be
recognised by all other actors, including non-member states (Reparation, supra note 18, at 218-219).
However, the Court was more cautious and insisted on the fact that “fifty states, representing the vast
majority of the members of the international community had the power, in conformity with
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Prerequisites for the lawful establishment of a subsidiary agency are that an UN
principal organ has established it in accordance with the Charter, and that the parent
organ exercises some control over its subsidiary.”> The parent organ has the power to
revise, and even to revoke, the mandates of the subsidiary agencies.” The World Food
Programme (WFP) is a special case in that it has two parent organs, the UN General
Assembly and FAO.

The fact that specialised programmes are endowed with legal personality is expressly
recognised in some constituent instruments, for example in WFP’s General
Regulations.® But it is widely accepted that, even where similar provisions do not
feature, by virtue of their organisational structure and of the functions they perform,
specialised programmes possess a degree of international legal personality, albeit
derivative rather than primary.*® The mandates of the specialised programmes spell out
the terms of their relationship of subsidiarity with other UN organs, normally the
General Assembly and the Economic and Social Council. For example, UNHCR 1s
mandated to follow ‘policy directives’ of the General Assembly and of the Economic

and Social Council, and can engage in other activities, ‘such as repatriation and

international law, to bring into being an entity possessing objective international personality, and not
merely personakty recognized by them alone. .. [emphasis added]’ (It7d. at 185). The position of the Court could
be interpreted as implying that the personality of other non-universal organisations, such as regional or
functionally limited international organisations, would not be opposable to non-member states.

53 Sarooshi, ‘The Legal Framework Governing United Nations Subsidiary Organs’, LXVII BYBIL
(1996) 413 at 416. Sarooshi adds that the subsidiary organ has to have such a degree of independence
from the parent organ as to warrant its ‘separateness’ as an entity from the parent organ. This, however,
is a logical requirement rather than an additional prerequisite of lawfulness.

54 For example, UNHCR’s mandate is renewed by the General Assembly every five years (G. S.
Goodwin-Gill, The Refugee in International Law (2 ed., 1996) 214 fn 41). The General Assembly has also
modified and expanded UNHCR’s mandate in the course of the years, for example to include some
responsibilities for providing assistance to internally displaced persons (I#d., at 264 ff).

55 GA Res. 1714 (XVT), 19 December 1961, and in FAO Conference Res. 1/61, 24 November 1961.

56 For example, the General Regulations of WFP state that the ‘Programme (...) shall, drawing on the
legal personality of the United Nations, have legal capacity... > (emphasis added). Some trace the
ultimate legal source of their personality in Art. 104 of the Charter conferring personality on the UN
(Rudolph, Seidl-Hohenveldern, ‘Article 104’, in Simma, s#pra note 50, 1125 at 1131). Goodwin-Gill
states that ‘clearly, by derivation and by intention, UNHCR does enjoy international personality’
(Goodwin-Gill, supra note 54 at 216). On the personality of UNRWA, see: Dale,, ‘UN.RW.A. — A
Subsidiary Organ of the United Nations’, 23 ICT,Q (1974) 576. In support of the legal personality of
subsidiary organs, see Brownlie, s#prz note 4, at 62 and 680. Recent practice that bespeaks the
international legal personality is the conclusion of agreements by the 44 bos Tribunals with states for the
detention of individuals sentenced by the Trbunals (See, for example, the agreements of the
International Criminal Tribunal for Rwanda with Benin and Mali, Fact Sheet no. 7, at www.ictr.org). A
restrictive view of the extent of the legal personality of subsidiary organs is held by Hilf, ‘Article 22’, in
Simma, s#pra note 50, 380 at 389.
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resettlement, as the General Assembly may determine’.”’ UNICEF, on the other hand,
must act ‘in accordance with such principles as may be laid down the by the Economic
and Social Council and its Social Commission’.>® Rules of treaty interpretation do not
apply to the interpretation of these mandates given that they are acts of an UN organ

and not treaties ‘having certain special characteristics’.”

The authority and control that parent organs can exercise on their subsidiary agencies
should not obscure the fact that subsidiary agencies may enjoy a large measure of
autonomy. Indeed, in the Effect of Awards case the ICJ even accepted that in principle
the decisions of the UN Administrative Tribunal - a subsidiary organ of the General
Assembly — can bind the General Assembly itself, as long as the General Assembly
had intended to confer these powers on the Tribunal.*’ The degree of autonomy that
subsidiary agencies concretely possess depends on the terms of their mandates, but
also on institutional practice. In particular, the creation of a professional civil service
and the process of bureaucratisation have contributed to buttressing the autonomy of
the specialised programmes. With time these programmes have developed distinct
institutional identities and organisational ethoi, while inter-agency competition often
characterises their interactions.’ The size of their staff, their budget, the range and
importance of the operations they lead are by now often larger than those of the
putatively more autonomous specialised agencies.” The field offices of UNHCR or
UNICETF, with their display of agency’s flags, pictures of the head of the institution,
and various gadgets and posters with the institutional logo, visually illustrate these
developments. Specialised programmes, like other international organisations, have

thus grown more powerful as a result of the concutrent affirmation of ‘the legitimacy

57 GA Res. 428 (V) at paras. 3 and 9.

58 GA Res. 57 (I) at paras. 3 (a) and 9.

59 Certain Expenses, supra note 40, at 157.

0 Effect of Awards case, supra note 34, at 60-61.

61 Bamett and Finnemore, “The Politics, Power and Pathologies of International Organizations’, 53 Inz.
Org. (1999) 699 at 704 ff.

& A differentation between specialised agencies and specialised programmes in terms of budget and
functions is therefore not possible (Dagory, Les rapports entre les institutions spécialisées et I’
organisation des Nations Unies’, 73 RGDIP (1969) 286 at 291). UNICEEF, for example, had 5827

employees and a budget of nearly US§$ 1 billion in 1998 (http://www.unicef.org/emerg). UNHCR had
5200 staff ~ members and a budget of US$ 1,27 billion in 1999

(attp://www.unhcr.ch/un&ref/numbers/numbers.htm). FAO, on the other hand, which is a
specmhscd agency, had 4,300 members staff and a biennial budget of US$ 650 million in 1998-1999

t fao.org/UNFAQ/WHATITISHTM). WFP’s budget was larger than that of one of its
parent bodies, FAO (US$ 1,4 billion in 1999, http://www.wfp.org/info/Intro/donors/index html).
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of the rational-legal authority they embody’ and of ‘control over technical expertise

and information’.**

An important difference between specialised agencies and specialised programmes
remains that the latter rely principally on voluntary contributions from states to
finance their operations and are therefore potentially more susceptible to pressure
from donor countries.** It would be wrong to conclude, however, that specialised
programmes are more easily manoeuvrable by states; on the contrary, it may often be
easier for them to evade the political control of states.”> Whereas the plenary organs of
specialised agencies include representatives of member states and are usually entrusted
with a function of control and general policy-making, specialised programmes are not
constitutionally subject to forms of direct control by member states. Their conduct is
subject to indirect scrutiny by states through the parent organ, usually the General

Assembly, or the Economic and Social Council.*

The General Assembly tends to discharge its functions of control over subsidiary
agencies in a cursory manner. For example, with respect to UNHCR, Goodwin-Gill
has observed that its resolutions are ‘rarely consistent in their language, and their
rationale, too, is often hidden’.” He has underscored the ‘after the event’ nature of the
interventions of the General Assembly simply to rubber-stamp changes in institutional
practice and competence that have already occurred. The General Assembly therefore
seems to have ‘established subsidiary organs that act as specialised agencies without
having that qualification’*® As is discussed elsewhere, the erosion and/or abdication of
responsibilities on the part of the political organs of the UN, and the attendant
empowerment of the institutional bureaucracy i1s a phenomenon of great practical
significance.” Seen in this light, the practice of the General Assembly seems

incongruous: in the area of standard-setting, it stretches its role to the limit, or even

63 Barnett, Finnemore, s#pra note 61 at 707.

64 An important difference between specialised agencies and subsidiary agencies is that contributions to
the latter are on a voluntary rather than treaty-based assessed basis (see D. Williams, The Spedalised
Agencies and the United Nations (1987) at 43).

65 See Chapter V.4.

66 White observes that, while specialised agencies have a reporting obligation to the Economic and
Social Council, specialised programmes, like UNDP and UNCTAD, have not only grown very
autonomous but they have often become nvals of the Economic and Social Council (White, s#pra note
6 at 146).

§7 Goodwin-Gill, sypra note 54, at 11, and at 15 fn 61.

68 Dagory, supranote 62 at 291.
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beyond the feasible limit, by adopting a plethora of resolutions on the most disparate
subjects and contributing to the development of a rich body of soft law, which
according to some aids the governance of globalisation;” on the other hand, the
General Assembly fails to exercise its constitutional powers in the area of institutional
governance and leaves unencumbered latitude to the programmes it has established,

although in this case it would have the instruments to play a more significant role.

As has been seen, the restrictive approach to the position of specialised agencies vis-a-
vis the UN that was adopted in the Nuckar Weapons (WHO Reguest) hinged upon the
notion that there can be no functional overlap between the UN and its specialised
agencies. This reasoning, which would apply # fortiori to specialised programmes, is at
variance with much institutional practice, especially in the humanitarian field, where
functional overlap is not only accepted but recurrent. The Court gave little regard to
the consequences of its reasoning: if the WHO is not even permitted simply to request
an advisory opinion from the Court because this could encroach upon the UN’s
prerogatives, does it not follow that - to give only one example - statements of
UNICEF, UNDP or UNHCR officials that denounce violations of humanitarian law
and that have not been sanctioned by the UN are #/ra vires? This position would be
unsustainable and would paralyse the work of UN agencies and programmes
particularly in situations of conflict. Furthermore, it has been correctly pointed out
that such a rigid attitude to the division of functions and responsibilities among

. . . . . . . . 7
various international organisations could undermine co-operation among agencies.

It is not the sheer functional overlap that should be of concemn but the functional
overlap accompanied by contradictory practice, as is the case when a specialised
agency or programme acts in 2 manner that contradicts antecedent acts or practice of
other bodies of the UN. For example, a number of operational agencies of the UN
have entered into agreements not only with insurgents in effective control of territory
- such as the Rahanwein Resistance Army (RRA) in Somalia and the Sudan People’s
Liberation Army (SPLA) in south Sudan — but also with non-recognised entities

69 See, for example, Barnett and Finnemore, s#pra note 61. See also Chapter L.6.

70 O’ Connell, “The Role of Soft Law in a Global Order’, in D. Shelton (ed.), Commitment and Compliance
(2000) 100 at 102.

1 Akande, supra note 37 at 450-451. Critical is also Leary, supra note 46 at 119-120.
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claiming statehood, like Somaliland.” Although there is no Security Council resolution
imposing a duty of non-recognition of Somaliland — as is the case for northern Cyprus
— no member state of the UN has thus far recognised Somaliland. It could thus be
argued that the UN should have refrained from acts implying recognition of
Somaliland. On the other hand, to justify this practice it could be submitted that these
agreements are meant to ensure the provision of essential humanitarian assistance and

do not imply recognition.

(d) Identifying the duties of international organisations

The existence of a legal duty to obsetrve human rights or humanitarian law cannot be
derived font-conrt from the sheer conferral of international legal personality on the UN.
Such an inference would be a non sequitur, since international legal personality simply
involves the capacity to bear rights and duties, but does not imply per se the existence
of specific legal duties.” Even if one shares Rama-Montaldo’s views on the existence
of rights and duties inherent to international legal personality, the logical nexus
between the conferral of legal personality and specific duties would still need to be
established. In other words, the fact that subject A has sufficient capacity to bear duty
X does not mean that A is automatically bound by X; or, to give an example from
private law, whereas there is no doubt that corporate personality could in principle
encompass an obligation to invest part of the profits of the company in a particular

manner, whether this obligation actually exists or not is a different matter.

Existing case law does not offer clear-cut guidance on how to go about the
determination of the specific duties of the UN. Although the IC] observed that
‘attendant duties and responsibilities’ flowed from the ‘entrusting of certain functions’

to the UN,” in practice its decisions have dealt with specific rights of the ILO, the

2 Eg.: the tripartite Agreement on the Implementation of Principles Governing the Protection an
Provision of Humanitarian Assistance to War Affected Civilian Populations, between the Government
of Sudan, the Sudan Peoples’ Liberation Movement (SPLM) and the UN-Operation Lifeline Sudan
(OLS), signed in Geneva, 15 December 1999, available at www.reliefweb.int). This is part of a series of
tripartite and bilateral agreements concluded by OLS in the context of the conflict in Sudan. While
these agreements do not normally contain a clause that explicitly states that they are binding agreements
regulated by international law, they do contain numerous references to international law but none to the
domestic law of Sudan. As a result not only of these textual elements, but also of the intention of the
parties, the alternative — that these agreements are contracts regulated by Sudanese contract law, or by
administrative law given the involvement of the government — does not seem at all plausible.

73 On this, see, for example, H. G. Schermers, N. M. Blokker, International Institutional Law (34 ed., 1999)
at 981.

74 Reparation, supra note 18 at 179.
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UN, and the WHO.” The dearth of judicial decisions on the duties of the UN is not
so surprising, as UN organs and specialised agencies are likely to make use of the
advisory jurisdiction of the Court to invoke their rights rather than to request

clarifications on their duties.”

It is still worth surveying the handful of indirect references to duties of international
organisations that can be found in the sparse case law of the IC]. In the Effect of
Apwards opinion, the Court justified the establishment of the UN Administrative
Tribunal by the General Assembly notwithstanding the absence of an express

provision in the Charter in the following terms,

It was inevitable that there would be disputes between the Organization and
staff members as to their rights and duties (...) The Charter contains no
provision which authorizes any of the principal organs of the United Nations
to adjudicate these disputes, and Article 105 secures for the United Nations
jurisdictional immunities in national courts. It would, in the opinion of the
Court, hardly be consistent with the expressed aim of the Charter to promote
freedom and justice for individuals and with the constant preoccupation of the
United Nations Organization to promote this aim that it should afford no
judicial or arbitral remedy to its own staff for the settlement of any disputes

which may arise between and them.”

The question that had been put to the Court was whether the General Assembly had
the power to establish the UN Administrative Tribunal. In response, the Court
reasoned that, since the General Assembly had to provide some remedy, it was
empowered to provide the particular remedy in the form of the UN Administrative
Tribunal. The Court did not overtly state that the UN was under an ‘implied duty’ to

provide a remedy to its own staff for the settlement of disputes, but it did assert that

5 The judgment in the Reparation case does not deal with specific institutional duties. One incidental
reference, however, is to the duty of the Organisation to remind member states of certain obligations
(Reparation, supra note 18, at 179).

76 In addition, the paucity of litigation, as well as scholarly analysis, on institutional duties can be
explained in the context of the challenges historically faced by international organisations in a state-
dominated world. Perpetuating this attitude today, however, would mean to deny that international
society has entered into a new phase in which once marginal actors, like international organisations and
non-governmental organisations, play a central role and have significant powers (J. Mathews, Power
Shift’, 76 Foreign Affars (1997) 50).

7 Effect of Awards, supra note 34 at 57.
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failure to provide such remedy would be incompatible with the Charter, and thus

constitute a violation thereof.

In another decision the ICJ made an explicit, albeit curt, reference to the obligations
of international organisations. In the Interpretation of Agreement case, it found that
‘international organizations are subjects of international law, and, as such, are bound by
any obligations incumbent upon them under general rules of international law, under their
constitutions or under international agreements to which they are parties’ (emphasis
added).” The expression ‘general rules of international law’ includes at least custom
and jius cogens.” The applicability of customary rules to international organisations is
also recognised, albeit implicitly, in Article 38 of the Vienna Convention on Treaties
between States and International Organisations, and between International

Otrganisations themselves,”

while Article 53 expressly confirms the subjection of
international organisations to j#s cogens. There are, however, two grounds that could
justify the non-applicability of specific rules of general international law to
international organisations. Firstly, the organisation may not concretely exercise such
functions as to warrant the existence of certain obligations. Secondly, the constituent
instrument, or any other international agreement, may expressly exempt the
organisations from particular obligations.* Similar arguments apply to the obligation
of specialised agencies and specialised programmes to comply with international
customary law and jus cogens. Specialised programmes, in particular, cannot be
endowed with more rights — i.e. the right to act free from obligations in the human

rights and humanitarian sphere - than their parent organs possess on account of the

general principle, nemo plus iutis in alinm transferre potest quam ipse habet.

As for obligations that cannot be based on ‘general rules of international law’, the
starting point must be the statement in the Reparation case that ‘rights and duties [of

the organisation] will depend upon its purposes and functions as specified or implied

™8 Interpretation of the Agreement of March 1951 between the WHO and Egypr, Advisory Opinion, ICJ Reports
(1980) 73 at 90. See also Judge El-Erian’s independent opinion at 168.

7 See also Schermers and Blokker, supra note 73 at 824.

8 Art. 38, Vienna Convention, s#pra note 10, reads: ‘Nothing in Arts. 34-37 precludes a rule set forth in
a treaty from becoming binding upon third states and third organizations as a customary rule of
international law, recognised as such’.

81 The constituent instrument, like any other treaty, could contain provisions that are different from
existing customary rules, but, in case of conflict between a rule of jus cogens and a treaty provision, the
former prevails (Art. 53, Vienna Convention on the Law of Treaties (1969), 1155 UNTS 331).
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in its constituent documents and functions in practice’.** Leaving aside the fact that
many rules of human rights and humanitarian law are customary in nature, there are
two other ways of proving that the UN is bound by the whole body of human rights
and humanitarian law. It must be demonstrated that either human rights and
humanitarian law obligations expressly feature in the Charter,”” or that such
obligations are in a sense ‘implied duties’ of the organisation, which are necessary for

the fulfilment of its purposes and the discharge of its functions.

The Charter contains a number of direct references to human rights that provide a
legal basis for the applicability of human rights law to the activities of the UN. Of
particular importance is the fact that one of the purposes of the UN, as enumerated at
Article 1, is to promote and encourage ‘respect for human rights and for fundamental
freedoms’. It would be impossible for the UN effectively to promote and encourage
respect for obligations by which it does not consider itself bound and which it sets out
to violate. Furthermore, the Charter explicitly obliges the Security Council, in
discharging its duties, ‘to act in accordance with the Purposes and Principles of the
United Nations’ (Art. 24, 2). Human rights do not feature in Article 2 of the Charter,
which lists the principles regulating the action of the organisation and of its members,
but this omission is not material. Indeed, in spite of its opening sentence,’* Article 2 is
directed at member states rather than at the (jrganisaﬁon itself. Of the seven
principles therein listed, only the duty to ensure that non-member states act in
accordance with the principles and the principle of non-intervention in matters within
the domestic jurisdiction of states apply also to international organisations, while all
the others pertain typically to states. Furthermore, Article 2 does not provide an
exhaustive set of rules for the organisation, and some of the legal obligations that

derive from these principles are fleshed out in other provisions of the Charter.”

Article 55 of the Charter specifies the purposes enumerated at Article 1. It asserts that
the UN shall ‘promote’ inter alia ‘universal respect for, and observance of (respect effectsj),

human rights and fundamental freedoms for all without distinction as to race, sex,

82 Reparation, supra note 18 at 180.

8 An international organisation cannot obviously be a party to its own constituent instrument, but this
can nonetheless create binding obligations on the organisation. This argument is developed in detail by
Chinkin, s#pra note 15 at 94-96.

8 ‘The Organisation and its Members, in pursuit of the purposes stated in Article 1, shall act in
accordance with the following principles...".
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language or religion’. On the one hand, the use of the word ‘promote’ — rather than
‘ensure’ or ‘secure’ - bespeaks the inevitably programmatic nature® of this obligation
since the UN was not going to be empowered to enforce human rights the world
over; on the other hand, ‘universal respect’ and ‘observance’ are robust terms — and
the locution respect effectif used in the French text even more so. Again, the duty to
respect and observe human rights in its activities is an implied and indispensable
premise for the successful promotion by the UN of effective compliance with human
rights in the practice of its member states. Paraphrasing the aforementioned passage in
the Effect of Awards,”’ it could be observed that, since disputes on the fundamental
rights of individuals are bound to arise in the course of UN operations, it would
hardly be consistent with the expressed aim of the Charter to promote freedom and
justice and with the constant preoccupation of the UN to do the same if the UN were

allowed to act without regard to human rights and humanitarian law.

In dealing with the now defunct Trusteeship system, Chapter XII of the Charter gives
prominence to ‘respect for human rights and for fundamental freedoms’ (Art. 76).
Although trust territories no longer exist, it is evident from these provisions that
under the Charter the exceptional exercise of governmental authority by an entity
other than the member state to which the territory belongs is to be accompanied by
certain duties, which, incidentally, also include the obligation ‘to promote the political,
economic, social and educational advancement of the inhabitants’ of the ternitory
(Ibid). It is reasonable to assume the applicability of similar standards to the UN in all

situations in which it exercises administrative functions.

Identifying obligations that are ‘implied’ in the constituent instrument and in the
practice of the organisation requires an even more demanding interpretative effort.
This 1s espectally so because, as mentioned, the method for fleshing out the legal
personality of international organisations has been developed having the ‘rights’ of the
organisations in mind rather than their ‘duties’. One can only attempt to apply this

method mutatis mutandis to institutional duties, but little help is found in scholarly

8 Randelzhofer, ‘Introduction to Article 2°, in Simma, supra note 50, 72 at 73.
8 Partsch, ‘Article 55 (c)’, in B. Simma, s#pra note 50, 776 at 780.
87 Supra note 77.
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writings because, with a few exceptions,” most authors have also concentrated on the

rights of international organisations.

Another difficulty is that the scope of ‘implied powers’ is also quite controversial. The
Permanent Court of International Justice considered the extent of the implied powers
of the ILO in an advisory opinion. It recognised the implied power of the ILO to
provide an incidental regulation of the work of employers, regardless of the lack of an
express reference to employers in the constituent instrument of the ILO.” The
Permanent Court explained that this power was consistent with the institutional goal
of assuring humane conditions of labour and the protection of workers, and that ‘a
limitation of the powers of the International Labour Organization, clearly inconsistent
with the aim of the scope of Part XIII [of the Treaty establishing the organisation]
(...) would have been expressed in the Treaty itself.” It could be inferred from this
passage that powers necessary to the fulfilment of the institutional purposes can
always be implied, unless they are expressly excluded from the constituent instrument.
But in the Reparation case the IC] fine-tuned this position by making reference to
‘those powers which, though not expressly provided in the Charter, are conferred
upon it by necessary implication as being essential to the performance of its duties’
(fonctions in French). A number of judges dissented from the majority on the question
of implied powers, most notably Judge Hackworth, who uttered a series of cautionary

remarks on the use of implied powers.”

Writers’ views on the acceptable extent of implied powers have also differed.
Seyersted has argued in favour of a large measure of implied powers. He maintains
that international organisations have inherent rights and that the fact that they exercise
territorial and personal jurisdiction to a more limited extent than states i1s due to a
difference of fact between international organisations and states, and not to
differences in their inherent legal capacity. He thus concludes that an international

organisation can perform any act as long as it is not expressly forbidden by its

8 C. Eagleton, ‘International Organisation and the Law of Responsibility’, 76 RC (1950) 323 at 385 ff.
Some have simply acknowledged that these areas are ‘uncharted seas’ (Morgenstern, Legality in
International Organizations’, XLVIII BYBIL (1976-77) 241 at 253).

8 Competence of the ILO, supra note 17.

20 Competence of the ILO, sypra note 17, at 18.

91 Effect of Awards, supra note 34 at 80 (diss. op. Judge Hackworth). He also dissented on similar grounds
in Reparation, supra note 18 at 198.
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constituent instrument.”® It is not necessary — in his view — ‘to look for specific
provisions in the constitution, or to resort to strained interpretations of texts and
intentions, or to look for precedents or other constructions to justify legally the
petformance by an intergovernmental organisation of a sovereign or international act

not specifically authorised in its constitution’.®

Perhaps the most helpful approach to the theory of ‘implied powers’ is to view it as
‘nothing but an interpretative directive of the constituent instruments of international
organisations’” Such interpretative directives would apply equally for the
identification of rights or powers of international institutions, and of their duties. In
fact, although the question of institutional duties has not been tackled systematically,
there would almost certainly be general agreement on the proposition that institutional
duties are not simply limited to those based on the constituent instrument. For
example, legal writers unanimously acknowledge that - to give a paradigmatic example
of international legal obligations - the law of responsibility applies, matatis mutandis, to
the UN in spite of no express mention of this in the Charter.”” Another example of
‘implied duties’ of the UN is the obligation to respect humanitarian law. Chapter VII
of the Charter gives the UN the power to use force, and the exercise of these
functions is to be accompanied by the obligation to respect the laws of warfare, as, in
the words of the IC]J quoted above, functions were entrusted to the UN ‘with the

attendant duties and responsibilities’.

To summarise, as a result of international legal personality, international organisations
have the undisputed capacity to carry obligations in the human rights and
humanitarian sphere. The specific sources of obligation can be found in the
constituent instrument, in treaties to which they have become parties, but often result
from the purposes and functions of the organisations. With respect to custom, it
could be remarked that international organisations play a marginal role in the

formation of custom, their exclusion being one of the enduring legacies of a state-

%2 Seyersted, ‘International Personality of Intergovernmental Organizations: Do Their Capacities Really
Depend upon Their Constitutions?, 4 Indian J. Int. L. (1964) 1 at 20-25.

9 Ibid., at 22.

%4 N. Q. Dinh, P. Daillier, A. Pellet, Drvst International Public (6% ed., 1999) at 598. A similar position is in
Verdross, Simma, sypranote 51 at 494-495.

9 See infra p. 113 ff.
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centred international legal order.” It may appear unfair that intemational organisations
have to respect norms to the formation of which they have not contributed, but the
same was expected of states that became independent in the post-colonial period. It
would be far less desirable to have a category of ever more powerful actors in the

international arena exempted from respect of custom.

I1.3. 'The Effects of Member States’ Obligations on Institutional Duties
Legal personality alone cannot justify the applicability to international organisations of
rules that have not acquired customary status, unless they feature, expressly or
impliedly, in the constituent instrument.”’ Given that such organisations ‘hitherto ...
have been accepted as parties to multi-lateral law-making treaties only exceptionally’,”
the problem of the applicability to international organisations of treaty standards is not
only theoretical. The widespread reluctance to include international institutions as
parties to human rights treaties was confirmed in Opinion 2/94 of the European
Court of Justice, which held that the Furopean Community did not have the
competence to accede to the European Convention of Human Rights emphasising
that the ‘institutional implications’ of accession to the European Convention would
have ‘constitutional significance’. * This decision is anachronistic considering that the
European Community actively promotes respect for human rights in its external
relations, including its commercial policies.'® If the Furopean Community does not
have the competence to enter into human rights agreements, would its credibility as a

promoter of human rights in its external relations not be affected?

The European Community is a powerful international institution, which its

constituent instrument endows with a high measure of legal personality and of

% International organisations can however play an important role in the identification of custom, most
notably the International Law Commission as part of its mandate to contribute to the progressive
codification of international law.

7 For example, the European Court of Justice has held that, since the European Community is not a
party to the Vienna Convention on the Law of Treaties, it cannot be bound by its terms except for
those rules in the Convention which have acquired customary status (Case C-162/96, A. Racke GmbH
and co. v. Hauprzollamt Maing, [1998] 3 CLMR 219 at 227).

%8 Schermers and Blokker, su#pra note 73, at 984.

9 Opinion 2/ 94 [1996} ECR 1-1759, at para. 36. However, the European Court of Justice has affirmed in
other cases that ‘the European Community must respect intemational law in the exercise of its powers’
(Case C-286/90, Ankiagemyndigheden v. Peter Michael Poulsen and Diva Navigation Corp., [1992] ECR 1-6019
at para. 9), and that a Community act adopted in manifest violation of a rule of customary international
law can be annulled (Racke, sypra note 97 at 245-246).
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autonomy from member states. The interpretation of its competence in Opinion 2/94
could a fortiori apply to less powerful international organisations. At present, there is
no recognisable international effort to promote the accession of international
organisations to human rights or humanitarian law treaties; it is an effort that neither

states nor international organisations have an interest to undertake.

The conclusion that the human rights obligations incumbent upon international
organisations are limited to the ‘minimum common denominator’ of customary law
remains, to say the least, disturbing. However, the argument that humanitarian and
human rights law treaty standards should bind the UN #pso facto appears to clash with
the consensualist foundations of contemporary international law: treaties to which an
international organisation is not a party ate res inter alios acta!™ It is certainly no
coincidence that the ICJ in the Interpretation of Agreement case, when listing the sources
of binding obligations for international organisations, only mentioned the agreements
to which they are parties.'” While even the most rigid consensualist would accept that
there is one category of treaties, i.e. constituent instruments, that bind international
organisations although they are not parties to them, this still seems to be a logical
exception rather than a falsification of the consensualist principles. As in the case of
custom, it would be similarly ironic if the marginalisation of international
organisations from the international legal process were to result in an outright
exemption from certain obligations. Moreover, as Schermers and Blokker
appropriately observed, ‘Their [international organisations’] general abstention from
becoming such parties cannot therefore be interpreted as a desire not to be bound. In
considering the question whether an international organization is subject to rules of
treaty law, one cannot start from the hypothesis that this is not the case unless the
organization expressly bound itself.'” A ‘proper’ consensualist and statist approach, in
other words, would also imply that international organisations are bound by certain
treaty standards, since after all it is the consent of states that is the basis of the whole

system.

100 On the human nights policy of the European Community, see Brandtner and Rosas, ‘Human Rights
and the External Relations of the European Community: An Analysis of Doctrine and Practice’, 9 EJIL
(1998) 468.

101 Chinkin, s#pra note 15, at 89.

102 Tnterpretation of Agreement, supra note 78.

103 Schermers and Blokker, supra note 73 at 984.
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The arguments developed by the European Court of Human Rights in the Matthews
case are useful at this point. The applicant, a resident in Gibraltar, contended that her
rights under Article 3, Protocol No.1,' had been violated because the EC Act on
Direct Elections of 1976 limited the franchise for the elections of the European
Parliament to the United Kingdom, excluding Gibraltar. In its opinion, the
Commission, while finding the application admissible, stated that no violation of
Article 3, Protocol 1, had taken place. Five dissenting commissioners referred to a
previous case,'® in which the Commission had opined that the Convention does not
‘prohibit 2 Member State from transferring powers to international organisations’, but
that the State ‘would be answerable for any resulting breach of its obligations’ under
the Convention."”® According to another dissenting Commissioner, ‘at the present
stage of European and international development, where increasingly governmental
powers are transferred to European or international organs, I consider it essential to
underline that the Contracting States remain responsible for infringements of human
rights if they do not provide for adequate protection of these rights by the institutions

to which powers are transferred’.'”

The judgment of the Court supported the position of the dissenting commissioners. It
was held that ‘the Convention does not exclude the transfer of competences to
international organisations provided that Convention rights continue to be
“secured”.’” The Court rejected the submission of the United Kingdom (UK) that ‘to
engage the responsibility of any State under the Convention, that State must have a
power of effective control over the act complained of.!” In another decision on the
same day, although it found that no violation of Convention rights had been

committed, the Court confirmed its position in Matthews,

104 'The High Contracting Parties undertake to hold free elections at reasonable intervals by secret
ballot, under conditions which will ensure the free expression of the opinion of the people in the choice
of the legislature’.

105 M. and Co. v. Germany (No. 13258/ 87), Report of the Commission, 9 February 1990.

106 Matthews v. United Kingdomt (No. 24833/94), Report of the Commission, 29 October 1997 (diss. op. of
Commissioners Weitzel and others).

107 Jbid. (diss. op. of Commissioner Schermers).

108 Jbid. at par. 32. This approach was criticised by Judges Sir John Freeland and Jungwiert, who, in their
dissenting opinions, stated (at par. 9):

.. we see a certain incongruity in the branding of the United Kingdom of as a violator of
obligations under Article 3 of Protocol No. 1 when the exclusion from the franchise effected
multilaterally by the 1976 Decision and Act ... was at that ime wholly consistent with those
obligations...; when at no subsequent time has it been possible for the United Kingdom
unilaterally to secure the modification of the position so as to include Gibraltar within the
franchise; and when such a modification would require the agreement of all member States.
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The Court is of the opinion that where States establish international
organisations in order to pursue or strengthen their cooperation in certain fields
of activities, and where they attribute to these organisations certain competences
and accord them immunities, there may be implications as to the protection of
fundamental rights. It would be incompatible with the purpose and object of the
Convention, however, if the Contracting States were thereby absolved from
their responsibility under the Convention in relation to the field of activity
covered by such attribution. It should be recalled that the Convention is
intended to guarantee not theoretical or illusory rights, but rights that are

practical and effective.”’

The point of law in Matthews could thus be summarised: when effective control over
certain acts is wluntarily transferred to an international organisation, the state will retain
at least some responsibility for violations of human rights. The ratio decidend; of this case
is not applicable to those situations in which the state has lost effective control
involuntarily, as a result, for example, of a resolution of the Security Council
Furthermore, the Court could not make a finding on the question of the responsibility
of the European Community, since the Community is not a party to the Convention.
Far from logically excluding its responsibility, the approach of the Court can be
construed as implicitly supporting the notion of joint and several liability of states and

of international organisations in certain situations.

Moaithews places a significant burden on member states by making them responsible, in
certain circumstances, for violative acts of international organisations. The Court did
not find that the UK was responsible for a violation of the Convention rights because
the act was nominally imputable to the Community but effectively imputable to the
UK. On the contrary, it was recognised that the act in question was a Community act.
The responsibility of the UK was in a sense at the root, resulting from the violation of
the obligation to ‘secure’ that rights are respected by international organisations when
the UK transfers functions to them. The corollary of this finding is that international

organisations — the European Community in this case — have an obligation not to

199 Matthews v. United Kingdom (No. 24833/94), Judgment (Merits), 18 February 1999 at para. 27.
10 Waite and Kennedy v. Germany (No. 26083/94), Judgment (Merits), 18 February 1999, para. 67.
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commit an act that could engender the responsibility of the member states. It may be a
rather tortuous path to reach the desired goal, i.e. the conclusion that international
organisations have to respect human rights, but one that could have far-reaching
consequences because it requires states to exercise effective control over international

organisations.

There are, however, some difficulties with applying Matthews to the UN. First, while
there is uniformity in the obligations incumbent upon European states under the
European Convention of Human Rights, the human rights obligations of member
states of the UN can vary significantly. If the Matthews approach is extended to the
UN, there could be situations in which a certain UN act would engage the
responsibility of state A but not of state B because of differences in the obligations
incumbent on these two states. Even worse, the commission of a certain act by the
UN could result in the responsibility of state A, whereas the omission of the same act
would cause a breach of state B’s obligations.'"" However, it could still be argued that
the UN ought to comply with treaty standards accepted only by some of its member
states, whenever such compliance is devoid of consequences for other member states
— which would be so in the vast majority of cases. In practice, the Matthews approach
can thus still be applied to the UN, and it signifies that, when some member states
have accepted a certain human rights obligation whilst others have not, the UN

normally has to consider itself bound by it.

Another difficulty is that in Matthews it was easy to identify the ‘culprit’ state, which
had failed its obligation to secure respect for Convention rights when it transferred
certain functions to the European Community. When complex UN operations are
involved, it is not so easy to identify one culprit state, or a small group of them; in
most cases, the culprits would be all the member states of the UN. This may be an
interesting proposition legally, but hardly useful practically, since victims cannot bring

a lawsuit in every member state of the UN.

Thirdly, Matthews is premised on the idea that states transfer functions to international

organisations and that they have the power, and are under an obligation to ‘secure’
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rights at this stage. This is ultimately a statist, Hobbesian approach based on the
notion that all power originates from states, and from them it may be transferred to
other entities, which are born powerless and whose power is always derivative. It is an
approach that overlooks the role of international organisations as autonomous centres
of power, which often exercise functions without an express, or a clearly identifiable,
prior attribution from states. The doctrine of implied powers, and the institutional
practice examined in the following Chapters of this work are evidence of the

autonomous power of international organisations.

Finally, without relapsing into the endless debate on the role of fault in responsibility,
it is important to define the boundaries of this ‘obligation to secure’ rights, which
according to the European Court of Human Rights is incumbent upon state parties
when they give up functions and powers to international institutions. International
institutions often grow beyond what their founders had envisaged, not necessarily as a
result of subsequent transfers of functions from states, but also, and perhaps
principally, as a result of their own autonomous expansion. Would it be possible to
construe the ‘obligation to secure’ rights in such a way as to make states responsible
for what is in practice a failure ‘to foresee the future’, that is the growth of power of
the UN? Furthermore, the establishment of many an international organisation
predates the development of human rights law, and in these cases states cannot be

blamed for not entrenching human rights in the constituent instruments.

There are cases, however, in which the obligations of member states can be of great
importance in the regulatory framework of UN operations. In particular, whenever an
UN operation is carried out through member states, the latter normally remain bound
by their international obligations. Peace-keeping operations and enforcement actions
are examples in question.''? Since the UN does not have its own military forces, it
continues to rely on troops made available by nation states. The fact that national
troops are acting under the UN banner does not exempt them from their international

legal obligations." Indeed, as is also the case with human rights law, states are not

111 This is however a notional hypothesis. I cannot think of any example in the human rights field where
this situation could obtain.

112 On delegation to member states, see: D. Sarooshi, The United Nations and the Development of Collective
Security (1999).

113 Greenwood, ‘International Humanitarian Law and United Nations Military Operations’, 1 YB Inz.
Humanir. L. (1998) 3 at 17. Also: Gasser, ‘Die Anwendbarkeit dese humanitiren Volkerrechts auf
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simply to respect but to ‘ensure respect in all circumstances’ for the Geneva

Conventions and for Additional Protocol L'

Matthews shows that human rights obligations are not devoid of consequences for the
collective action of state through multilateral institutions. States have a duty to ‘secure’
human rights, when they transfer functions; international organisations, in turn, have a
duty not to commit acts that constitute breaches of the human rights obligations of
their members. The ‘maximum denominator’ - or ‘most progressive member states’ -
standard is the one that is likely to ensure in most circumstances that member states of
the UN do not incur responsibility for acts of the UN in breach of their obligations,
and, as such, is the one that should provide the yardstick for UN compliance with

human rights.

I1.4. Policy Considerations
The arguments for the applicability of international human rights law to international
institutions that have just been discussed are alone sufficient to justify such
applicability. However, other grounds for applicability can still be found. For example,
the conclusion that human rights law is applicable could be based on the promotion

of the fundamental values of international society.

There is disagreement on what values and policies are fundamental in the international
society. Cassese, for example, argues that peace, human rights and self-determination
are the three sets of values that ‘underpin the overarching system of inter-state
relations’, but adds that ‘if a conflict or tension emerges between two ot more of these
values, peace must always constitute the ultimate and prevailing factor’.'® Policy-

oriented jurisprudence has developed ‘a classification to inventory human desires ot

3 116

wants, 1.e. ... “values™ that the system of international law is meant to promote.

militirische Operationen der Vereinten Nationen’, 5 Revwe Suisse de Droit International et de Droit Européen
(1994) 443 at 462.

114 Greenwood, ‘Scope of Application of Humanitarian Law’, in D. Fleck (ed.), The Handbook of
Humanitarian Law in Armed Conflit (1995) 39 at 46. See also L. C. Green, The Contemporary Law of Armed
Conflict (2 ed., 2000) 338-339. D. W. Bowett expressed doubt about the applicability of humanitarian
law to UN forces (UN Forves: A Legal Stady of United Nations Practice (1966) at 484).

115 Cassese, ‘Ex Iniuria Jus Oritur. Are We Moving Towards International Legitimation of Forcible
Humanitarian Countermeasures in the World Community?’, 10 EJIL (1999) 23 at 24.

116 Wiessner and Willard, ‘Policy-Orented Jurisprudence and Human Rights Abuses in Internal
Conflict: Toward a World Public Order of Human Dignity’, 93 AJIL (1999) 316 at 318.
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This list of basic values is significantly broader than Cassese’s ‘three sets of values’."”

Policy-oriented theorists would argue that the exclusive pursuit of security
characterised international law of the Grotian era, and is not appropriate to our era
which is characterised ‘by a rich pluralism in effective power and by the pursuit,
beyond security, of the goals of an optimum order in the shaping and sharing of all
values’.'"® Despite such disagreements, the Preamble of the UN Charter offers a clear
indication of what at least some fundamental values are: security (‘to save succeeding
generations from the scourge of war’), human rights (‘to reaffirm faith in fundamental
human rights’), rule of law (‘to establish conditions under which justice and the
obligations arising from treaties and other sources... can be maintained), and quality

of life (‘to promote social progress and better standards of life in larger freedom’).

Echoes of the policy-oriented approach can be found in the Advisory Opinion on the
Legality of the Threat or Use of Nuclear Weapons (GA Request).”’ The decision was
controversial also because a conflict between values (humanity vs. security/self-
defence) lay behind it. The non Zguet which the Court reached could be attributed to
the failure to solve such conflict. Judge Higgins, however, dissented from the majority
and underscored that ‘the corpus of international law is frequently made up of norms
that, taken in isolation, appear to pull in different directions’. She added that in these
cases ‘the judicial lodestar ... must be those values that international law seeks to
promote and protect’.'” It could similarly be argued that, whenever the question of
the applicability of certain human rights standards to UN activities becomes
problematic from the point of view of positive law, the temptation to succumb to a
non lkguet should be shunned and the values of international law ought to be affirmed
by confirming that international institutions are not exempt from the rule of law. This

position would be a function of the pursuit of at least three of the fundamental values

117 The eight values identified by policy-oriented theorists are power, enlightenment, wealth, well-being,
skill, affection, respect and rectitude (#%24). See also H. D. Lassall, M. S. McDougal, Jurisprudence for a
Free Society: Studses in Law, Science and Policy (1992).

118 McDougal and Reisman, ‘International Law in Policy-Oriented Perspective’, in R. St. J. Macdonald,
D. M. Johnston, The Structure and Process of International Law: Essays in Legal Philosophy, Doctrine and Theory
(1983) 103 at 128.

119 T goality of the Threat or Use of Nuclear Weapons (GA Reguest), Advisory Opinion, ICJ Reports (1996), 110
ILR 227.

120 1 ggality of Nuclear Weapons (GA Reguest), supra note 119, at paras. 40-41 (diss. op. of Judge Higgins).
The ambitions of the policy-oriented junsprudence would probably go beyond the essentially
intepretative function assigned to it by Judge Higgins, and purport to offer a comprehensive way of
looking at international law. Judge Weeramantry also filed a dissenting opinion observing that the
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identified in the Preamble of the Charter — human rights, rule of law and quality of
life.

I1.5. Other arguments for applicability

(a) General Assembly and Security Council Resolutions

Neither Security Council nor General Assembly resolutions have addressed the
applicability of human rights or humanitarian law to UN forces and to UN operations.
However, resolutions of these organs have dealt with human rights extensively and, to
a lesser extent, with aspects of humanitarian law. In particular, many human rights

1 .
121 while numerous

treaties were adopted first as resolutions of the General Assembly,
resolutions address human rights issues in specific country situations.'” The
normative production of the General Assembly in the human rights sphere began with
the adoption of the Universal Declaration of Human Rights, which provides ‘an
authoritative guide’ to the interpretation of the provisions of the Charter that refer to

human rights and that often lack precision.'”

General Assembly resolutions are an important tool for setting standards in the
human rights field for specialised programmes. As a parent organ, the General
Assembly has a general regulatory power vis-3-vis its subsidiaries.'”* Moreover, under
Article 60 of the Charter, ‘responsibility for the discharge of the functions’ of the UN
in the area of international economic and social co-operation ‘shall be vested in the
General Assembly and, under the authority of the General Assembly, in the Economic
and Social Council’. Resolutions of the General Assembly bind the recipient organs,

‘cardinal unit of value’ in the global society envisaged by the Charter was the dignity and worth of the
human being (at para. 1.3 (diss. op. of Judge Weeramantry).

121 For example: Convention on the Prevention and Punishment of the Crame of Genocide (1948), 78
UNTS 277, Universal Declaration of Human Rights, GA Res. 217A (III), 10 December 1948;
International Covenant on Civil and Political Rights (1966), 999 UNTS 171; International Covenant on
Economic, Social and Cultural Rights (1966), 993 UNTS 3; Convention on the Elimination of All
Forms of Discrimination Against Women (CEDAW) (1979), 19 ILM 33; Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment, GA Res. 39/46, 10 December
1984; Convention on the Rights of the Child, GA Res. 44/25, 20 November 1989.

122 Quinn, ‘The General Assembly into the 1990s’, in P. Alston, The United Nations and Human Rights: A
Critical Appraisal (1992) 55 at 77.

123 Brownlie, s#pra note 4 at 574-575. The Universal Declaration is GA Res. GA Res. 217A (III), 10
December 1948.

124 The Effects of Awards case was rather peculiar because the Court concluded that the General
Assembly was bound by the awards of the Tribunal, which it had established. But this conclusion does
not contradict the relationship of subsidiarity between the Assembly and the Trbunal, since the power
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when these are subsidiary programmes established by the Assembly. Indeed, in Certain
Exspenses, the ICJ observed that certain resolutions are not ‘merely hortatory’, but do
have ‘dispositive force and effect’.’” In the words of Amerasinghe, they constitute

‘institutional or organizational acts’.'**

In part owing to the failure of the General Assembly to exercise its powers of control
and policy direction over specialised programmes like UNICEF, UNHCR and UNDP
and over UN operations in general, there are only a few resolutions addressed
specifically to them, and these tend to be unsubstantial in terms of content.'” On the
other hand, the mandate of some UN operations, especially peace-keeping and peace-
building ones, is contained in a resolution of the Security Council. In some cases - for
example East Timor, Kosovo, Bosnia -'** the Security Council resolution enumerates
the protection and promotion of human rights among the responsibilities of the UN.
However, as observed, one of the problems is that in many other cases such a

mandate from either the Security Council or the General Assembly does not exist.

Specialised programmes are also bound by the terms of resolutions that are not
specifically addressed to them, for example standard-setting resolutions in the field of
human rights. The General Assembly, as a parent organ, can expect its own
subsidiaries, over which it has greater clout than over states, to comply with the
standards it sets. With respect to the specialised agencies, the situation is not so
straight-forward. Art 58 empowers the UN to ‘make recommendations for the co-
ordination of the policies and activities of the specialised agencies’. The agreement
between the UN and the specialised agencies is meant to flesh out the terms of this
relationship. However, the practice of the IMF, the World Bank and the International
Civil Aviation Organization (ICAO) suggests that some specialised agencies do not
consider themselves bound by the resolutions of the General Assembly, although the

to bind the General Assembly had been vested with the Tribunal by the Assembly itself. See s#pra note
60.

125 Certain Expenses, supranote 40 at 163.

126 Amerasinghe, supra note 25 at 192 ff.

127 See supra page 90.

128 Respectively: SC Res. 1272 (1999) at paras. 8 and 15; SC Res. 1244 (1999) at para. 11 (j); SC Res.
1088 (1996) at para. 28.
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Assembly, supported by the Secretariat, traditionally views its powers vis-a-vis the

. . . . 9
specialised agencies more extensively. **

A separate but related issue is that of the limits of the powers of the Security Council
and of the scope of Article 103. The question whether Security Council has the power
to adopt binding resolutions that involve a breach of human rights and humanitarian
law (or even jus cogens) has been very much debated and has given rise to divergent
views.' It has been argued, for example, that through the imposition of sanctions on
Traq, which resulted, among other things, in a shocking increase in child mortality,”"
the Council has perpetrated a breach of the most fundamental human rights. States
that support the sanctions argue that this dismal situation is causally related to the
sanctions, but legally imputable to the Iraqi government, which could put an end to it
by complying with the terms of the Security Council resolution. Whether this
argument is persuasive or not, it is important to note that in the practice of the
Security Council this putative power to breach customary law or jus cogens has not been
invoked. Whether or not the Council has such power in theory, its practice suggests

that it does not avowedly exercise it.

(b) Other sources of law regulating UN ogperations

UN peace-keeping practice includes the conclusion of treaties with host countries;
these treaties are known as Status-of-Forces Agreements (SOFAs). Given the
consensual nature of most peace-keeping operations, SOFAs constitute an important
source of regulation.” Following the adoption of a model SOFA in 1990 by the

133

Secretary General upon a request of the General Assembly, ™ it has been the practice

of peace-keeping missions to apply it provisionally pending the negotiation of a final

129 Schermers and Blokker, supra note 73 at 1073-1075; 1. Shihata, The Worid Bank in a Changing World
(1991). Vol I, at 99 £f,; D. Williams, s#pra note 64 at 160 £f..

130 Martenczuk argues that the Council’s discretion under Chapter VII ‘is essentially unlimited’ (“The
Security Council, the International Court of Justice and Judicial Review’, 10 EJIL (1999) 517 at 546),
whilst Gowland-Debbas (‘Security Council Enforcement Action and Issues of State Responsibility’, 43
ICLQ (1994) 55) and Watson (‘Constitutionalism, Judicial Review, and the World Court’, 34 Harv. Int.
L. J. (1993) 1) have taken the view that at least jus cpgens should bind the Security Council. See Chapter
V on accountability.

131 UNICEF (with Iraq’s Ministry of Health), ‘Iraq child and Matemal Mortality Survey’, Preliminary
Report, July 1999, available on the internet at www.unicef.org/reseval/pdfs /irgrptsc2.pdf .

132 I jke SOFAs, Memoranda of Understanding are also treaties concluded between UN agencies and
the host state to regulate a particular operation. Memoranda of Understanding, however, normally
mvolve a slightly less formalised procedure. In addition, no central blueprint for such Memoranda
approved by the General Assembly exists.

133 UN Doc. A/45/59%4.
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SOFA with the host state.”** The model should constitute only a starting point for
negotiations, although in practice the final agreement is unlikely to depart substantially

from its provisions.

SOFAs normally impose an obligation on the UN to refrain from activities that are
incompatible with the impartial nature of its operations, and to respect the laws of the
host country. These obligations, which also feature in the 1994 Convention on the
Safety of UN and Associated Personnel,” may provide an adequate legal basis for
binding the UN to respect norms of humanitarian law and human rights at least to the
extent these norms form part of the laws of the host country. SOFAs impose a wide
range of legal obligations on the UN, including the grant of privileges and immunities
to its personnel. Although the 1990 model SOFA did not contain any reference to the
applicability of international humanitarian law, recent peace-keeping and ‘peace-
building’ practice has often included applicability clauses.'® In addition, the mandates
of ‘peace-building’ operations often include the obligation to promote and protect

human rights."”’

In 1999, the Secretary General adopted guidelines for UN Forces about compliance
with international humanitarian law."® The guidelines, which apply ‘in enforcement
actions, or in peacekeeping operations when the use of force is permitted in self-
defence’ (Sec. 1), specify that the ‘obligation to respect (...) is applicable to the United
Nations forces even in the absence of a status-of-forces agreement’ (Sec. 3). Together
with the entry into force in 1999 of the Convention on the Safety of UN Personnel,
the Bulletin of the Secretary General ought to finally put an end to the antinomian

134 GA Res. 52/12 B, at para. 7. Security Council resolutions have normally contained a clause to this
effect, see for example SC Res. 1159 (1998), on the peace-keeping mission to the Central African
Republic; SC Res. 1198 (1998), on western Sahara; SC Res. 1270 (1999) on Sierra Leone.

135 GA Res. 49/59, 9 December 1994. In spite of a savings clause on ‘the applicability of international
humanitarian law and universally recognised standards of human rights’ (Art. 20), Costa Rica decided to
enter a reservation stating that ‘in the event of conflicts with the application of the Convention,
Costa Rica will, where necessary, give precedence to humanitarian law’.

136 Carlevaris, ‘Recenti sviluppi nella prassi degli Status-of-Forces Agreements per le operazioni di
peace-keeping delle Nazioni Unite’, 53 Com. Int. (1998) 667 at 677, Shraga, ‘UN Peacekeeping
Operations: Applicability of International Humanitarian Law and Responsibility for Operations-Related
Damages’, 94 AJIL (2000) 406 at 407.

137 See Chapter I'V.2 and IV.3 on human rights in Security Council resolutions establishing international
administrations.

138 UN Doc. ST/SGB/1999/13 (6 August 1999), reprinted in 836 Inz. Rev. R. C. (1999) 812-817. The
SG’s Bulletin is considered ‘binding on members of UN forces in the same way as are all other
instructions issued by the Secretary General in his capacity as “commander in chief” of UN operations’
(Shraga, supra note 136 at 409.
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practice of the past within the UN that denied the applicability of international
humanitarian law to UN forces.’ On the other hand, however, it must be noted that
the better option would have been to accept explicitly that UN forces are bound by
the whole of body humanitarian law rather than attempt to encapsulate ‘the
fundamental principles and rules’ of international humanitarian law in a document that
inevitably turned out to be ‘short, succinct, and simplified’.'* Some non-customary
rules and principles were included, but others excluded, inevitably creating the
appearances of arbitrariness in the process of deciding which rules and principles are

truly ‘fundamental’.

Another important development has been the commissioning of the Brahimi report to
review peace-keeping practice. Among the final recommendations of the report was
the inclusion of human rights and humanitarian law in peace-keeping missions,'*! and
it is likely that this will lead to the incorporation of clauses on compliance with human

rights and humanitarian law in an ever growing number of SOFAs.

In addition to SOFAs, rules of engagement are another important source of regulation
of the activities of UN forces; soldiers and officers on the ground would probably be
more familiar with these rules than with the Security Council mandate for their
mission or with the SOFAs. The Brahimi report called for the adoption of ‘robust

rules of engagement’ to deal with those parties to a conflict that renege on previous

139 The Office of Legal Affairs traditionally maintained that the UN was not bound by the Geneva
Conventions, emphasising in the early 1990s that one problem with applicability is that ‘some of the
troops put at the disposal of the United Nations are provided by countries which are not yet parties to
some of the humanitarian law conventions’ (UN Office of Legal Affairs, ‘Letter to the President of the
ICRC on the Question of the Application of the 1949 Geneva Conventions’, 17 September 1992, UN
Jur. YB (1992) 431). See also Gutman, ‘United Nations and the Geneva Convennons , available at
www.crimesofwar.org/essayshtml, and M. Hirsch, The Regponsibility of International Organizations Toward
Third Parties: Some Basic Principles (1995) at 32-35. There were occasions, however, when the position of
the Legal Office on a related matter implied the applicability of the Geneva Conventions to the UN.

For example, it was argued that the UN could not unconditionally surrender the mercenares (for the
most part European citizens) in its detention to the Congolese authorities because of its ‘duty’ under
Common article 3 ‘to satisfy itself ... that [the Congolese Government] is able and willing to treat such
personnel humanely and, in particular, to afford it, in accordance with sub-paragraph (d) [of Common
Article 3] “all the judicial guarantees which are recognized as indispensable by civilized people™ (UN
Office of Legal Affairs, Note to the Under-Secretary for Special Political Affairs and the Under-
Secretary for General Assembly Affairs on the Legal Policy conceming the detention by the UN of
mercenaries, UN Jur. YB (1962) at 244).

140 Shraga, supra note 136 at 408.

141 Report of the Panel on United Nations Peace Operations |[hereinafter ‘Brahimi report’], 21 August
2000, UN Doc. A/55/305, S/2000/809, at 54-58.
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commitments.*?

Rules of engagement are drafted by the Secretariat, who, while
retaining some discretion, has to tailor them to the mandate of the mission as
established by the Security Council. It is interesting that the rules of engagement of
the UN Assistance Mission in Rwanda (UNAMIR) implicitly recognised that not only
were UN forces obliged to respect humanitarian law, but that they also had an
obligation to ensure its respect and to intervene to stop violations of humanitarian
law. In fact, paragraph 17 asserted that the commission of crimes against humanity
> 143

would ‘legally and morally require UNAMIR to use all available means to halt them’.
As is well known, this rule was tragically flouted during the genocide.

Last but not least, one should not omit the rich body of institutional soft law (reports,
guidelines, etc.)) that is normally quite important in bureaucratic decision-making
processes. In some operations, a more formalised law-making procedure may even be
in place. For example, the UN Mission in Kosovo (UNMIK) issues regulations that

cover a wide range of aspects of its administration in Kosovo.

(c) Human rights as entitlements

Another route for arriving at the conclusion that human rights and humanitarian law
are applicable to international institutions is by focusing on the entitlements that this
body of law vests in individuals, rather than on the obligations that it imposes on
states. It 1s axiomatic that such entitlements are inalienable and appertain to the

individual, whichever is the authority that exercises effective control.

Human rights treaties have traditionally referred almost exclusively to states, but there
are some important, and ever more frequent exceptions. The Universal Declaration of
Human Rights already stated that ‘every individual and organ of society ... shall strive
by teaching and education to promote respect for these rights and freedoms and by
progressive measures, national and international, to secure their universal and effective
recognition and observance’."** Of particular relevance to the activities of the UN is

Article 28 of the Declaration, which provides that ‘everyone is entitled to a social and

142 Brahimi report, s#pra note 141 at 10 (para. 55).

143 Commission of Inquiry on Rwanda (1999) ‘Report of the Independent Inquiry into the Actions of
the United Nations during the 1994 Genocide in Rwanda’.

144 GA Res. 217 A (III).
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international order in which the rights and freedoms set forth in this Declaration can be

fully realised’ (emphasis added).

The Convention on the Rights of the Child is an example of a human rights treaty that
goes beyond traditional approaches by explicitly imposing obligations on ‘private
welfare institutions’, in addition to the institutions of the state (Art. 2). In the field of
humanitarian law, Protocol II logically applies to the conduct of hostilities by non-
state actors as well as the state, and the standards it lies down apply indistinctly to the

% The Convention on the Eliminaton of All Forms of

former and the latter.
Discrimination Against Women (CEDAW) follows a more oblique way for ‘ensuring’
a woman’s right to be free from discrimination: it imposes direct obligations only on
states, but some of these obligations are to ‘take all appropriate measures’ to end
discrimination in areas such as education and work, where the regulation of the
activities of non-state actors is necessary. In other words, CEDAW obliges states to
impose obligations on third parties.'"*® Future human rights law-making should
continue the tendency initiated by the Convention on the Rights of the Child and refer
to obligations of actors other than the states as a way of fleshing out the content of

the obligation to ensure rights. This would also reflect the inalienable nature of human

rights as well as the diverse faces that power and authority can assume.

I1.6. 'The Law of Responsibility
The ILC’s work on the law of responsibility has so far concentrated on state
responsibility, leaving out the responsibility of other subjects of international law.'*’
Owing to the lack of codification, some uncertainty on the rules that regulate
international institutional responsibility remains. Despite this, at least two basic
principles are widely accepted. First, the UN bears responsibility on the international

plane for the international wrongful acts that it commits.'*® Secondly, the rules of the

145 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection
of Victims of Non-International Armed Conflicts (1977) 1125 UNTS 609.

146 Eg Art. 2 (e) of CEDAW, supra note 121, which obliges states ‘to take all appropriate measures to
eliminate discrimination against women by any person, organization or enterprise’.

147 The responsibility of international organisations is part of the long term programme of work of the
Commission (ILC Report (2000) at 290 ff.).

148 This is also implicitly recognised in the Draft Articles on State Responsibility (s#pra note 11). Art. 57
states that ‘these articles are without prejudice to any question of responsibility under international law
of an international organization, or of any State for the conduct of an international organization’. This
provision did not feature in the 1996 Draft Articles provisionally adopted by the International Law
Commission on First Reading, ILC Report (1996), UN Doc. A/51/10 [hereinafter 1996 Draft Articles
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law on state responsibility, which have customary status,'* apply, mutatis mutandss, to
international organisations.” The paucity of case-law on international institutional
responsibility is a function of the lack of fora for bringing claims against international
institutions. Consequently, the process of adapting the rules on state responsibility to
international organisations is left entirely to the interpreter. The main elements of
institutional responsibility - the commission of an internationally wrongful act, the
attribution of this act to the international institutions, circumstances excluding
wrongfulness, and responsibility of member states — are examined here with examples
taken from the specific type of UN operations and the case studies analysed in
chapters IIT and IV.

(a) Wrongful act

A wrongful act is defined as an action or omission which constitutes a breach of an
international obligation.”®" Whether a breach has really occurred is the question that is
likely to arouse controversy when the author of the wrongful act is a state. When an
international organisation commits a wrongful act, on the other hand, the very
existence of an obligation binding the organisation is likely to be disputed, given that -
the identification of intemational institutional obligations can raise more problems

than in the case of state obligations.

In the sphere of human rights, it is important to emphasise that states’ obligations are
not limited to the obligation to respect, but encompass the obligation to ensure

human rights."” As a result, states in whose territories UN operations are carried out

on State Responsibility]. I will rely mainly on the 2001 draft, and refer to the provision in the old draft
whenever appropriate. The main differences between the old draft and the proposals on which the 2001
draft is based are explained by Crawford, ‘Revising the Draft Articles on State Responsibility’, 10 EJIL
(1999) 435.

149 Scobbie, ‘International Organizations and International Relations’, in R. J. Dupuy, 4 Handbook of
International Organizations (2nd ed., 1998) 831 at 887.

150 See: Amerasinghe, s#pra note 25 at 240; Arsanjani ‘Claims against International Organizations: Qwis
Custodiet Ipsos Custodes (1981) 7 Yale Journal of World Public Order 131; Eagleton, supra note 88 at 323,
Hirsch, supra note 139 at 7-10; Scobbie, s#pra note 150 at 887, and N. Quoc Dinh, P. Daillier, and A.
Pellet, s#pra note 94 at 756, who underscore that 4 fortior customary rules on responsibility should apply
to international organisations. See also International Law Commission, ‘First Report on State
Responsibility by the Special Rapporteur, Mt F. V. Garcia-Amador’, UN Doc. A/CN.4/96, and in
(1956, IT) YBILC 173 at pp.189-190.

151 Art. 2, Draft Articles on State Responsibility.

1532 See for example Art. 2 (1), International Covenant on Civil and Political Rights (ICCPR) (1966), 999
UNTS 171. As has been mentioned above (see note 114), the obligation to ensure also applies to
humanitarian law obligations. See Art. 1 in each of the four Geneva Conventions and in Protocol I:
Geneva Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed
Forced in the Field, Geneva (1949), 75 UNTS 31; Geneva Convention (II) for the Amelioration of the
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are, in principle, under an obligation to ensure that the UN, like any other authority in
the country, complies with the full spectrum of human rights obligations undertaken
by them. In practice, however, it is quite often the case that the weaker the territorial
state, the stronger the UN, i.e. the range of powers that UN agencies assume on the
ground tend to be inversely correlated to the strength of national institutions. In fact,
situations of internal strife and conflict, and most notably in the case of the failed
states, are those in which there is a need for a multifunctional UN presence. These are
also the situations in which obligations, including the obligation to ensure respect for
human rights, are to a significant extent “transferred” to the UN agencies that have

assumed such a large measure of control.

In order to determine whether a wrongful act has been committed by the UN in the
course of its operations, it is necessary at first to determine the content of the specific
obligation at stake, which might involve adapting an obligation that has been
formulated for states to the particular activities of the international organisation.'
Being itself obliged to ensure human rights, the UN could incur responsibility in some
circumstances for failing to act. For example, when the UN is a provider of
humanitarian assistance that is material to the enjoyment of fundamental human
rights, and is forced to operate in a social context in which women are discriminated
against, it is obliged to strive ‘to modify the social and cultural patterns of conduct of
men and women™* that result in discrimination against women. In the light of this

obligation, even conceding that there might be disagreement on the choice of the

Condition of the Wounded, Sick and Shipwrecked Members of the Armed Forces at Sea (1949), 75
UNTS 85; Geneva Convention (II) Relative to the Treatment of Prisoners of War (1949), 75 UNTS
135; Geneva Convention (IV) Relative to the Protection of Civilians in Time of War, Geneva (1949), 75
UNTS 287; Protocol I Additional to the Geneva Conventions of 1949, and Relating to the Protection
of Victims of International Armed Conflict (1977), 1125 UNTS 3.

153 In some cases, a negative conduct, ie. refraining from doing something, is all that is required; in
others, a positive obligation exists. Most rights involve some type of positive obligation, including
“traditional” civil and political rights. For example, in order to ensure the right to life states not only
have to refrain from arbitrarily depriving individuals of their life, but might also have ‘to take preventive
operational measures to protect an individual whose life is at risk from the cominal acts of another
individual’ (Osman v. UK (No. 23452/94), Judgment (Merits), 28 Oct. 1998, 29 EHRR 245 at 246). The
content of the obligation is to be determined giving due regard to existing treaty provisions, case-law
and practice of international judicial, and semi- or quasi-judicial bodies, including the general comments
of the two Committees established under the ICCPR and the ICESCR, and state practice. See Chapter
IV.3 and IV.4.C. for a broader discussion of the implications of the obligation to ensure human rights
in international administrations and in refugee camps.

154 Art. 5 (a) CEDAW, supra note 121. States cannot thus use the socio-cultural szatus guo as an excuse
for discrimination; on the contrary, they can bear responsibility on the international plane for
maintaining it ‘despite evidence of pervasive inequality’ (Cook, ‘State Responsibility for Violations of
Women’s Human Rights’, 7 Harv. HR . (1994) 125 at 137).
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most effective means for bring about the necessary changes in society, it would be
hard to deny that the UN practice in Afghanistan to acquiesce to the sexual apartheid

created by the Taliban regime constitutes a wrongful act.'

The rule that states can incur responsibility for having been accomplices in the
commission of an internationally wrongful act by another state also applies to
international organisations. Article 16 of the Draft Articles on State Responsibility
provides that ‘a State which aids or assists another State in the commission of an
internationally wrongful act’ bears responsibility if it had knowledge of the
circumstances of the wrongful act, and if the act would have constituted an
international wrong if committed by that state."*® What ‘aiding and abetting’ concretely
means depends on the wrongful act in question. For example, in his Separate Opinion
in the Order of the ICJ in the Bosnia Genocide case, Judge Lauterpacht took the view
that compliance with the arms embargo imposed on Bosnia could make members of
the UN ‘accessories to genocide’.’””’ The rule on aiding and abetting is of great
importance for the UN, since in various situations it can in practice aid or abet in the
commission of a wrongful act by a state. For example, it could be argued that, through
the provision of humanitarian assistance to Afghanistan under the Taliban, or to
Ethiopia in the days of the Menghistu regime, the UN became an accessory to the
systematic human rights violations perpetrated by the rulers in those two countries.'”
Another example, also examined below, of complicity with the wrongful act of a state

is the rigid application of neutrality in humanitarian action in conflict."”

In other instances, the international organisation can be the primary author of a
wrongful act, while a state is an accessory. With the exception of UN operations in
failed states and of UN 4 jure administration of territory, the UN relies on some form
of co-operation with the territorial state, even if is only the acceptance of its presence.

The violations of the refugees’ human rights in camps are primarily committed by

155 See Chapter ITL4.

156 Art. 27 in the 1996 Draft Articles on State Responsibility.

157 _Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Yugoslavia), Order of 8 April 1993, IC] Reports (1993) 325 at 441 (sep. op. of Judge
Lauterpacht).

158 As far as Afghanistan is concerned, the responsibility of the humanitarian agencies there is also
primary to the extent that they directly provide certain services like education and health in a gender
discriminatory manner.

159 See Chapter III.3.
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UNHCR, but the state is an accomplice, for example by enforcing the policy of
encampment and by imposing heavy sanctions on refugees who run away from the

16/
camps.'®

(b) Imputability

The attribution to the UN of alleged breaches of human rights committed in the
exercise of de jure or de facto control of territory, or in humanitarian operations, can
pose some problems: should the wrongful act be imputed to the nominal sovereign —
the host state in refugee camps, and the Federal Republic of Yugoslavia (FRY) in
Kosovo — or to the organisation that exercises effective control? Or, when UNHCR
assumes responsibility for refugee status determination, is the state still responsible for
violations of the rights of asylum-seekers resulting from the application of a legal
procedure which the state should normally put in place, but which it has decided to

relinquish to an international organisation?

The attribution of the act is also one of the elements of responsibility in which the
adaptation of the existing rules on state responsibility to international organisations
can turn out to be problematic. The general rule on state responsibility is that the
conduct of an organ of the state is imputable to the state, whether it ‘exercises
legislative, executive, judicial or any other function, whatever position it holds in the
organization of the Stat€’ (Art. 4, Draft Articles on State Responsibility)."! The
adaptation of a similarly broad rule on the attribution of the acts of organs to
international institutions would presumably result in the imputability of the acts of any
of organ or office, including field offices, to the organisation. Furthermore, by analogy

162 the acts of

with state responsibility (Art. 7, Draft Articles on State Responsibility),
organs that have acted #lra wvires or of officials acting in excess of authorty are
imputable to the organisation. It would therefore be no justification to argue, for
example, that the imposition of collective punishment on the entire population of a
refugee camp'® is carried out by “rogue” UNHCR officials acting in excess of

authority, and that it does not engage the responsibility of the organisation.

160 Chapter IV.4.

161 Arts. 5-6, 1996 Draft Articles on State Responsibility.

162 Art, 10, 1996 Draft Articles on State Responsibility. See also, for example, the Rainbow Warrior case,
26 ILM 1346.

163 Chapter IV.4.C.
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Acts committed by UNHCR, or by UNDP and WFP - which are, as we have seen,
subsidiary agencies of the General Assembly — are subject to dual attribution: to the
UN as a whole, and to the specific operational agency as an international legal person
in its own right. Dual attribution can raise some problems. While the general
principles on the law of responsibility, including the obligation to make reparation for
illegal wrongs,'** apply to specialised agencies and specialised programmes alike, for
the latter a problematic aspect is the determination of the responsibility of the parent
organ. The statutes of some specialised programmes make express provision in this
respect, normally excluding the liability of the UN for claims arising in the context of
the operations of the subsidiary organs.'® The legality of these provisions could be
contested since they could obliterate the obligation to make reparation if the
operational agency is financially “starved” as a result of lack of voluntary
contributions. The UN could shun its obligation to make reparation each time it so
wishes by transferring the discharge of its functions to subsidiary agencies in financial
troubles.

Another paradigmatic example of dual attribution is that of wrongful acts committed
in the course of peacekeeping operations. In these cases, the wrongful act is normally
imputable both to the UN and to the state(s) to whose armed forces the individual(s)
responsible for the act belongs. The Secretary General has maintained that, in such
cases, the UN is entitled to ‘seek recovery from the State of nationality’,'® and this

167

position has been endorsed by the General Assembly.

A separate issue, and one of great importance in the context of humanitarian
operations, is the attributions of wrongful acts of non-governmental organisations
(NGOs) or private companies sub-contracted for the provision of certain services.'*®
The rules on state responsibility for wrongful acts committed in the private sphere are

influenced by the public/private dualism.'® States can bear responsibility only for the

164 Lauterpacht, ‘The Legal Effect of Illegal Acts of International Organisations’, in R. Y. Jennings (ed.),
Essays in Hononr of Lord Mc Nair (1965) 88 at 89.

165 Statute of UNHCR, s#pra note 49, at sec. 20; UNICEF’s mandate, s#pra note 49, at sec. 5; General
Regulations of WEP, supra note 49, at sec. 9, b.

166 Report of the Secretary General on Administrative and Budgetary Aspects of the Financing of
United Nations Peacekeeping Operations, 20 Sept. 1996, UN Doc. A/51/389 (reproduced in 37 ILM 700)
at para. 42.

167 GA Res. 52/247, 17 July 1998.

168 On the privatisation and sub-contracting of humanitarian aid, see Chapter II1.1.

169 Chinkin, ‘A Critique of the Public/Private Dimension’, 10 EJIL (1999) 387.
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conduct of an insurrectional movement provided that it becomes the new government
(Art. 10, Draft Articles on State Responsibility), and for the conduct of persons or
entities exercising elements of governmental control if empowered to do so by the law
of the state (Art. 5, 76id) or ‘in the absence or default of the official authorities and in
circumstances such as to call for the exercise of those elements of authority’ (Art. 9,
ibid)."" In spite of this rather narrow approach, state obligations in the human rights
sphere have been interpreted in such a way as to make states responsible in various
circumstances for the acts of private actors."” In particular, in Costello-Roberts v. UK

and in the Osman case,'”

the European Court of Human Rights found that the
positive nature of the states’ obligations vis-a-vis Convention rights can result in state
responsibility for acts of private actors, like a private school or an individual. In Van
der Mussele v. Belgium,”"* the Court held that ‘Contracting parties cannot relieve
themselves of their responsibilities under the Convention by imposing them by law on

private bodies’ - the Belgian Bar Association in this case.

The same arguments could be used in respect of international organisations when they
delegate functions to private actors. A fortiori these arguments apply to international
organisations that exercise governmental authority: by delegating powers to private
entities and individuals - including, for example, the community leaders who in
refugee camps are given significant judicial powers —° they cannot elude
responsibility. A wrongful act committed by an NGO in these circumstances is again
susceptible of dual attribution, to the international institution and to the NGO; but as

far as responsibility on the international plane is concerned, only the attribution to the

international institution can be consequential.

The attribution of acts in the context of administration of territory raises particular
problems, in part related to the interaction between sovereignty and the exercise of
effective control, especially when there is a disassociation between these two. Under
the rules on state responsibility, acts of persons or entities exercising elements of

governmental authority are attributed to the state if the person or entity was

170 In the previous version of the Draft Articles, these rules were formulated in a different manner and
were at Arts. 7, 8, 11, 14 (1996 Draft Articles on State Responsibility).

17 See Chinkin,, s#pra note 169 at 393-394, and Cook, supra note 154.

172 Costello-Roberts v. UK (No. 13134/87), Judgment (Merits), 25 Mar. 1993, 19 EHRR 112.

173 Osman, supra note 153.

174 an der Mussele v. Bejgium No. 8919/80), Judgment (Merits), 23 Nov. 1983, 6 EHRR 163 at 163.
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empowered by the law of the state to exercise such authority (Art. 5, Draft Articles on

176

State Responsibility).” But what if the entity exercising elements of governmental
authority is another international legal person? The distinction between nominal
sovereignty and effective control is germane to the question of attribution in these

circumstances.

In Lighthouses in Crete and Samos,”’ the Permanent Court took the view that nominal
sovereignty is what ultimately matters. The Court held that, ‘although the Sultan had
been obliged to accept important restricions on the exercise of his rights of
sovereignty in Crete, that sovereignty had not ceased to belong to him’.'’® The dispute
hinged upon the power of the Ottoman Empire to grant concessions in Crete, where
the ‘Ottoman Government exercised no governmental powers (...) although the
Sultan’s flag was ceremoniously flown until February, 1913"."” Judge Hudson,

dissenting, argued that

if it can be said that a theoretical sovereignty remained in the Sultan after
1899, it was a sovereignty shorn of the last vestige of power. He could neither terminate
nor modify the autonomy with which Crete had been endowed against his will
and with the sanction of the four European States. A juristic conception must
not be stretched to the breaking-point, and a ghost of hollow sovereignty
cannot be permitted to obscure the realities of this situation’ (emphasis

added).”®

In Legal Consequences for States of the Continned Presence of South Aftica in Namibia, the 1CJ
dealt with the reverse situation: South Africa had continued to exercise effective
control in Namibia in spite of the termination of its mandate, that is of its title to
administer Namibia. Regardless of the lack of any title to territory South Africa thus

181

continued to exercise rights connected to sovereignty.” The Court then considered

175 Chapter IV.4.B.

176 Art. 7, 1996 Draft Articles on State Responsibility.

177 1ighthonses in Crete and Samos (France v. Greece), (1937) PCIJ Series A/B, No. 71.

178 Jhyd

179 Id. at 127 (diss. op. of Judge Hudson).

180 Jhrd.

181 Whether in a mandate sovereignty lies with the mandatory state or with other entities (the
population living in the mandated territory, the League of Nations or the UN, etc.) is a moot point (R.
Jennings, A. Watts , Oppenbeim’s International Law (9 ed., 1992) at 296 n 6.

120



the legal consequences of the unlawfulness of South Africa’s presence in Namibia on

other states.

In neither case did the Court explicitly examine the effect of the dissociation of
sovereignty from administrative and legislative powers on the attribution of acts
respectively to the nominal sovereign and to the entity in effective control. The
doctrine of effectivité (‘effectiveness’), developed mainly in the context of territorial
disputes, can offer some guidance in questions of attribution. Under this doctrine the
effective exercise of administrative power can be determinative of the final destination
of the territory, if sole consideration of the legal titles would result in a 7on lgnet.!™
Applied to imputability, efectivité would imply a recognition of the essential role of
effective control for imputing acts and allocating the attendant responsibility between

the nominal sovereign and the administering entity.

An application of the principle of ¢ffectivrté for the attribution of violations of human
rights can be found in the decision of the European Court of Human Rights in the
Loigzdon case, where it held that ‘the responsibility of 2 Contracting Party could also
arise when as a consequence of military action--whether lawful or unlawful--it
exercises effective control of an area outside its national territory’ (emphasis added)."®
Given this earlier decision, the judgment of the Court in the Marthews case’™ might
appear odd, or even in contradiction with Lozg7don. In its submissions to the Court, the
UK Government had argued that ‘to engage the responsibility of any State under the
Convention, that State must have a power of effective control over the act complained
of .’ The argument of the UK Government essentially relied on the doctrine of
¢ffectivité without mentioning it: responsibility should ensue, according to this approach,

only if, and to the extent that the state has effective control over the act. Lack of

182 In Frontier Dispute (Burkina Faso v. Mali), Judgment, IC] Reports (1986) 554 at 586-587, the Court
explained that ‘where the act corresponds exactly to law, where effective administration is additional to
the ## possidetis juris, the only role of effectivité is to confirm the exercise of the right derived from a legal
title. Where the act does not correspond to the law, where the territory which is the subject of the
dispute is, in effect, administered by a State other than the one possessing the legal title, preference
should be given to the holder of the title. In the event that the ¢ffeczivité does not co-exist with any legal
title, it must invariably be taken into consideration. Finally, there are cases where the legal title is not
capable of showing exactly the territorial expanse to which it related. The gféczizité can then play an
essential role in showing how the title is interpreted in practice’.

183 [ gizidou v. Tarkey (No. 15318/89), Judgment (Merits), 18 Dec. 1996, 23 EHRR 513 at 530.

184 For the facts of this case and the decisions, see s#pra I1.3. See also supra note 106 (Report of the
Commission) and 109 (Judgment of the Court).

185 Matthews (Judgment), supra note 109 at para. 27.
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effective control would thus prejudice the imputability of the act in question to the
state. The Court rejected this argument and held that ‘the Convention does not
exclude the transfer of competences to international organisations provided that
Convention rights continue to be “secured”. Clearly, in Maithews the European Court
of Human Rights found itself in a difficult position since it did not have jurisdiction
ratione personae to adjudicate on the responsibility of the Community, but its finding is
nonetheless important. Furthermore, it could be argued that this decision does not
really contradict Loigidow: in Loigidon the Court held that effective control means
responsibility, but in Matthews it specified that lack thereof does not necessarily mean
lack of responsibility. Effective control is not therefore a necessary condition of

responsibility, but it is a sufficient one.

A key element in Matthews was that the UK had transferred competences to the EC
voluntarily. Applied to the responsibility of the UN and the territorial state, this means
that, when power is not transferred voluntarily, the responsibility of the nominal
sovereign is excluded. This would apply to international administrations of territory,
such as the one over Saarland, created by a peace treaty. It would, after all, be ironic if
Germany, which had reluctantly lost all control over the Saarland, should have
retained some measure of responsibility for the acts committed by the international
administration led by the League of Nations. The same considerations could apply to

the international administration in Kosovo and to the responsibility of the FRY.'®

In de facto administrations of territory, states normally transfer powers to the
international organisations voluntarily, or have acquiesced to their presence. In these
cases, states are responsible for the acts committed as part of the operation of an
international organisation in their territory, although this does not exclude the
responsibility of the international institutions. For example, both UNHCR and the
territorial state can incur responsibility for wrongful acts committed by UNHCR as
part of the exercise of its wide administrative powers in refugee camps. A similar

answer would be given to the attribution of an internationally wrongful act committed

18 The international administration in the Saarland and in Kosovo are discussed in Chapter IV
respectively at IV.2.A and IV.2.B. But the involuntary character of a transfer of authority to an
international institution is not always manifest. Distinguishing between formal consent and real consent
is particularly important in the relations between international financial institutions and developing
countries. In fact, while developing countries formally consent to economic re-structuring programmes
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as part of the refugee status determination process when this is conducted by
UNHCR." In these situations, given that the act, or the series of acts, is imputable
simultaneously to the state and the international organisation, the problem becomes
mainly the apportionment of responsibility, which can only be carried out on the basis
of a rigorous determination of the facts and context of each operation. In all phases it
is imperative to heed the advice of Judge Hudson and overcome the predilection for
juristic conceptions and formalities often regardless of the realittes of a given
situation.'® In order to determine the attribution of acts and allocate responsibility for
them in such complex situations, it is necessary to lift the veil of some of these juristic

conceptions and formalities, and to unmask the reality of effective power relations.

(c) Circumstances precluding wrongfulness

The rules on defences (Arts. 20-27) are for the most part not susceptible of
application to international organisations, or are not at least easily adaptable. What
does self-defence mean for an international organisation? And how can the notion of
‘grave and imminent peril’, which underlies necessity as a circumstance excluding

wrongfulness, apply to an international organisation?

Distress (Art. 24)' is a defence that can be adapted to international organisations. In
fact, UN official(s) might be forced to commit a wrongful act because there is ‘no
other reasonable way’ to save his/her life or the lives of other persons ‘entrusted to
the author’s care’ (#bid). It is difficult, however, to imagine situations in which the
breach of a human rights obligation could not have been avoided because of distress.
Distress cannot be invoked to justify violations of peremptory norms of international
law (jus cogens). It could not thus exclude the wrongfulness of the provision of
humanitarian assistance in Afghanistan in 2 gender discriminatory manner.”™ In
contrast, there are situations in which distress can be invoked to justify breaches of
other international obligations iz the interest of human rights.”” For example, UN
peacekeepers or officials who are forced to violate the terms of their presence in a

country and thereby the territorial states’ sovereignty, can invoke distress if their

proposed by the international financial institutions, in practice they have no choice but to do so,
although it would be difficult legally to characterise such political and economic pressure as coercion.
187 Chapter IV.4.

188  johthouses in Crete and Samos (diss. op. of Judge Hudson), supranote 179.

189 Art. 32, 1996 Draft Articles on State Responsibility.

190 Chapter I11.4.
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actions are needed to save human lives. Hence, during the genocide in Rwanda, the
Belgian peacekeepers stationed at the Ecole Technique Officielle (ETO) could have
refused to comply with the order to withdraw, thus exposing themselves to the
accusation of committing a wrongful act, *’because leaving the school would have
meant, as it did, abandoning hundreds of human lives to sure death. This is the exact

opposite of what happened.”

For its peacekeeping operations the UN has developed the concept of ‘operational
necessity’ as a circumstance excluding the liability of the organisation ‘for property
loss and damage’."”* Operational necessity is considered distinct from military necessity
and applies ‘Where damage results from necessary actions taken by a peacekeeping
force in the course of carrying out its operations in pursuance of its mandates’.'”> The
concept of operational necessity as defined in reports of the Secretary General is an
attempt at adapting necessity as a general circumstance precluding wrongfulness to the
specifics of a UN peacekeeping operation. Nevertheless, it is extraordinary that this
concept, which amounts to a circumstance precluding wrongfulness tailored to UN
peacekeeping, has been surreptitiously introduced by the Secretary General. This is
even more surprising if one compares the “smoothness” of this operation with the
laborious work that the ILC has had to put into defining each aspect of state

responsibility.

191 Saving human life is after all a human rights imperative (right to lifef).

192 The interim government in Rwanda, which was carrying out the genocide, would have presumably
argued that, lacking a Security Council resolution under Chapter VII, the peacekeepers could not
engage in combat with the Rwandan army. However, this argument was weak not only because of its
provenance (a government which was committing genocide) but also because the rules of engagement
of the UN Mission in Rwanda would have allowed peacekeepers to intervene to stop the commission
of violations of humanitarian law (s#pra IL.5(b)).

19 Hundreds of <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>