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Abstract

This thesis aims to construct a conceptual framework for characterising
the relationship between duties to refugees and duties to fellow nationals. The
need for such a framework is generated by the current impasse on the policy
debate about the nature and scope of refugee rights. The thesis examines a range
of liberal political theories to see if they can provide an adequate account,
evaluating them on three criteria: normative desirability; practical feasibility; and

internal coherence.

The discussion criticises liberal theories on two levels. Firstly, it shows
how liberal universalist theories raise a problem of moral motivation: they impose
overly stringent ethical demands, and risk being counter-productive. Attempts to
incorporate some notion of the significance of national ties or to justify a national
social contract simply produce an incoherent amalgam of universalist and

particularist premises.

Secondly, the thesis argues that these problems reflect a more profound
weakness in liberal theories of moral agency and motivation. Liberal theory relies
on an assumed dichotomy between a personal and an impartial perspective. The
moral agent is assumed to abstract from her personal characteristics to adopt an
“ethical” view-point. This notion of impartiality is descriptively implausible, and
produces a highly problematic rationalist theory of motivation. The thesis argues
instead for an account that sees the agent as motivated by her personal disposition
and community values to respect refugee rights. On this account there is no
necessary conflict between particularism and duties to non-nationals. I develop
this non-rationalist account by providing (1) a philosophical theory of motivation;

substantiated by (2) a theory of the psychology of moral development.

The thesis shows how this non-rationalist account is consistent with a
substantive commitment to universal duties. Moreover, it fulfils the two
additional criteria of internal coherence and feasibility, thus providing a superior

conception of the relationship between duties to compatriots and to refugees.
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Introduction

1. The Crisis in International Refugee Policy

International refugee policy appears to be facing a crisis: an escalation in
the level of refugee flows, accompanied by an increased reluctance of states to
grant asylum to large numbers of refugees.! Most commentators characterise the
crisis as a conflict between refugee rights and national interests, especially in
cases of mass refugee influx. Granting asylum to large numbers of refugees is
considered to impose a financial and political burden on receiving states, running
directly counter to their national interest. The crisis in refugee policy has cast
doubt on the adequacy of current international legal provisions for protecting the
rights of refugees. These provisions oblige states to respect a range of rights and
standards for asylum-seekers and those with refugee status.” The crisis also
challenges the feasibility of recognising duties to respect the rights of those
beyond borders. These moral duties are perceived by many to impose overly
stringent requirements on states which are not realisable under current economic
and political circumstances - especially not where they require absorbing large

numbers of non-nationals.

Most of those defending refugee rights against this attack invoke liberal

: The United Nations High Commission for Refugees (UNHCR) estimates that there are around
50 million refugees and displaced persons world-wide. See UNHCR, The State of the World's
Refugees: A Humanitarian Agenda (Oxford and New York: Oxford University Press, 1997), p. 2;
and Refugees and Others of Concern to UNHCR: 1999 Statistical Overview
(bttp://www.unhcr.ch/statist/99oviewtoc.htm). Moreover, as UNHCR writes, “It can be predicted
with some degree of certainty that states will prove increasingly reluctant to open their borders to
refugees and to provide them with effective protection.... [T]he exclusionary attitude of states is
now firmly established in both richer and poorer regions of the world.” UNHCR, State of the
World's Refugees (ibid.), p. 264.

The most important instruments are the Convention Relating to the Status of Refugees (Geneva,
28 July 1951 (189 UNTS 137)) and its 1967 Protocol (New York, 31 January, 1967 (606 UNTS
267)); but there are also a range of “soft law” provisions, notably United Nations General
Assembly Resolutions, and Conclusions of the UNHCR Executive Committee. For good
overviews of these provisions, see James C. Hathaway, The Law of Refugee Status (Toronto and
Vancouver: Butterworths, 1991); and Guy S. Goodwin-Gill, The Refugee in International Law
(Oxford: Clarendon, 1996).



http://www.unhcr.ch/statist/99oviewtoc.htm

universalist arguments to justify their claims about duties to refuge:es.3 Liberal
universalism provides an accessible and cogent grounding for theories of duties to
non-nationals, and its assumptions about the moral equality of human-beings
deeply pervade moral and political discourse in liberal democratic societies. It is
not surprising, then, that liberal universalist theories have a virtual monopoly on
arguments for admitting greater numbers of refugees, and more generally for

recognising moral duties beyond borders.

Yet despite this apparent facility for justifying refugee rights, liberal
universalist theories are ill-equipped to provide an account of the relationship
between duties to refugees and duties to fellow nationals. These theories have
problems accounting for the significance of membership in particular states or
communities. Starting from a premise of the moral equality of all individuals,
pure liberal universalism denies the moral relevance of nationality and other
characteristics that are not universally shared. And - unless liberal theorists can
find practical or instrumental arguments for diluting this universal commitment
(which many of them attempt to do*) - they proceed to derive theories of duties to
refugees that seem hopelessly unfeasible. Consistent liberal universalist theories
produce normative prescriptions that are at best utopian, at worst counter-
productive to their own ends. The liberal universalist claim about the moral
equality of refugees and nationals of receiving states produces practical norms
that seem increasingly out of touch with the current debate on asylum policies in

liberal democracies.’

3 1 use the term “duty” to denote the obligations generated by individual rights in liberal political
theory. In some contexts, I also use the term to refer to other types of ethical duties not generated
by rights - for example duties related to notions of charity and humanity, or “special” duties
generated by particular relationships with others.

As | shall argue later on in the chapter, where liberal theorists have attempted to limit the moral
demands of their theories, the outcome tends to be either based on dubious empirical claims, or an
incoherent amalgam of universalist and communitarian premises.
> On “utopian” applications of liberal universalism to the question of refugees or migration, see,
for example, Peter Singer, "Insiders and Outsiders”, in his Practical Ethics (Cambridge and New
York: Cambridge University Press, 1979), pp. 247-163; Ann Dummett, “The Transnational
Migration of People seen from within a Natural Law Tradition,” in Free Movement: Ethical Issues
in the Transnational Migration of People and of Money, ed. Brian Barry and Robert E. Goodin
(Hemel Hempstead: Harvester Wheatsheaf, 1992), especially pp. 174-7. See also Mark Gibney,
ed., Open Borders? Closed Societies?: The Ethical and Political Issues (New York and London:
Greenwood Press, 1989). On general theories of liberal universalism (often termed
cosmopolitanism) that create this kind of problem of feasibility, see Charles R. Beitz, Political



The patent unfeasibility of these theories generates a risk that liberal
universalist arguments will come to be seen as irrelevant to the refugee policy
debate. By advancing such stringent conceptions of duties, liberal universalism
may be effectively relegating itself to the margins of political discussion. The
dangers inherent in this tendency are clear: if liberal universalism is seen as
irrelevant, there is no alternative political theory that could provide anything like
a substitute in terms of the breadth and persistence of its appeal. The
marginalisation of liberal universalist arguments would leave the field clear for

the defenders of “national interest”, or crude forms of communitarianism.®

This thesis is motivated by a concern to counter the marginalisation of
liberal universalist notions of duties to refugees. Thus while I am deeply critical
of the liberal universalist failure to recognise the importance of community, it is
not my intention to embrace a communitarian political theory of special duties.
While rejecting many of its premises, I am broadly sympathetic to the liberal
universalist normative agenda of promoting a more generous asylum policy in
liberal democracies. Indeed, it is precisely because of this ethical commitment
that I am keen to salvage liberal universalist prescriptions from their nationalist
and communitarian critics. But I believe that the best hope for rescuing liberal
universalism is to significantly modify its ontological assumptions about the self,
and in particular about moral agency. This project of salvaging liberal
universalist theory will require ascertaining the reasons for liberal theory’s

inability to provide a plausible account of duties to refugees. Once the underlying

Theory and International Relations (Princeton, NJ: Princeton University Press, 1979); Robert E.
Goodin, “What Is So Special About Our Fellow Countrymen?,” Ethics 98:4 (1988), pp. 663-686;
Thomas W. Pogge, Realizing Rawls (Ithaca and London: Comell University Press, 1989),
especially pp. 211-80; Onora O’Neill, Towards Justice and Virtue: A Constructive Account of
Practical Reasoning (Cambridge: Cambridge University Press, 1996); Henry Shue, Basic Rights:
Subsistence, Affuence and U.S. Foreign Policy (New Jersey: Princeton University Press, 1980).
Similarly universalist accounts can be derived from the work of Alan Gewirth, Human Rights:
Essays on Justification and Applications (Chicago: University of Chicago Press, 1982); and Brian
Barry, Justice As Impartiality (Oxford: Clarendon Press, 1995).

6 Arguably, this tendency is already discernible in certain of the cruder forms of communitarian
and post-modernist responses to the inadequacies of liberal universalist theory. The retreat from
universalist ethics can be understood as at least in part a response to the problem of the excessive
motivational demands imposed by universalist morality. See, for example, Charles Taylor,
Sources of the Self: The Making of Modern [dentity (Cambridge, Mass: Harvard University Press,
1989), pp. 518-9; and Aaron Ridley's account of the relationship between guilt and morality in



problems are revealed, the thesis will need to revise the relevant liberal premises,
and offer an alternative account that avoids this risk of marginalisation. I shall
argue that the short-comings of liberal universalism can be traced to its
assumptions about moral agency and motivation. Thus rather than targeting the
liberal universalist first order commitment to universal duties, the thesis will
challenge its assumptions about the role of particular ties, interests and values in

moral agency.

Clearly, the general critique of liberal ontology is not new. Many theorists
have challenged liberal assumptions about the self as somehow able to detach
herself from her social context and autonomously choose her own interests and
goals; or the moral agent as rationally deliberating on practical action, abstracted
from her particular ties and values.” But the line of argument pursued in this
thesis is original in two senses. First, the specific focus of the thesis is on the less
widely discussed question of liberal universalist assumptions about moral
motivation.® It will reject the deep-seated liberal commitment to the notion of a
split between an impartial, ethical perspective, and a particularist, self-interested
perspective. And in providing an alternative account, it will bring together moral
philosophy and psychological accounts to provide a plausible conception of moral
agency and motivation. In so doing, the theoretical analysis will provide an
original contribution to the question of moral motivation and agency. Second, the
theoretical analysis is driven by a practical concern.to retain or extend
conceptions of duties to refugees. Thus while the political and moral philosophy

analysis will have broader relevance to a range of ethical issues, the discussion

Nietzsche, Neitzsche's Conscience: Six Character Studies from the 'Genealogy" (Ithaca: Cornell
University Press, 1998), especially pp. 30-3.

7 For important contemporary critiques of liberal ontology, see Michael J. Sandel, Liberalism and
the Limits of Justice (Cambridge: Cambridge University Press, 1982); and Charles Taylor,
Sources of the Self: The Making of Modern Identity (Harvard: Harvard University Press, 1989),
pp- 3-107.

® On the question of motivation, critiques of liberal (usually Kantian) assumptions about
motivation include those of Bernard Williams, “Internal and External Reasons,” in Moral Luck:
Philosophical Papers 1973-1980, ed. Bernard Williams (Cambridge: Cambridge University Press,
1981), pp. 101-13; G. E. M. Anscombe, “On Practical Reasoning,” in Practical Reasoning, ed.
Joseph Raz (Oxford and New York: Oxford University Press, 1978), pp. 33-45. Riidiger Bubner,
"The Possibilities of Practical Reason", in Essays in Hermeneutics and Critical Theory, ed.
Riidiger Bubner, trans. Eric Matthews (New York: Columbia University Press, 1988), pp. 147-94.
These discussions have rarely been taken up in political theory discussions of liberalism, and (as



will also shed light on an immediate political problem. Putting these two points
together, the aim of the thesis is to fundamentally revise liberal universalist
assumptions about moral agency, whilst promoting the normative goal of

recognising duties to refugees.

This type of combination of a critique of liberal ontology and adherence to
substantive liberal values has been defended - on different grounds - by a number
of political theorists and international relations scholars.” These authors have
attempted to avoid  grounding their commitment to liberal values in a
transcendental justification or "strong foundationalism". Instead, they have
located the source of their commitment to liberal universalism in shared
intersubjective values (Charles Taylor, Mervyn Frost and the later John Rawls);
or have justified conceptions of liberalism or rights through a pragmatic
justification that supposedly dispenses with strong foundations (Richard Rorty
and Molly Cochran); or have defended a form of liberal universalism conceived
as an inclusive dialogic community (Jiirgen Habermas and Andrew Linklater).'®
However, while these authors have made valuable contributions to the debate on
ethics and foundations, none of them is directly concerned with the specific
configuration of issues raised by my thesis. This is so for two reasons. First,

none of them - with the partial exception of Charles Taylor and Jiirgen Habermas

far as I know) not at all in international political theory.

° For important contemporary political theory accounts, see Taylor, Sources of the Self (op. cit);
and Richard Rorty, Contingency, Irony and Solidarity (Cambridge: Cambridge University Press,
1989), and "Human Rights, Rationality and Sentimentality", in On Human Rights, ed. Stephen
Shute and Susan Hurley (New York: Basic Books, 1993), pp. 111-35. Arguably, Rawls' later
work also falls into this category - see his Political Liberalism (New York: Columbia University
Press, 1993); so too, [ would claim, does the work of Jiirgen Habermas, "Discourse Ethics: Notes
on a Program of Philosophical Justification", in Moral Consciousness and Communicative Action,
ed. Jiirgen Habermas (Cambridge: Polity Press, 1990), pp. 43-115. For international theories with
a similar combination, see Andrew Linklater, The Transformation of Political Community: Ethical
Foundations of the Post-Westphalian Era (Columbia: University of South Carolina Press, 1998);
Mervyn Frost, Ethics in International Relations: Towards a Normative Theory (Cambridge:
Cambridge University Press, 1996); several contributions by Chris Brown, including his recent
"Universal Human Rights: A Critique", in Human Rights in Global Politics, ed. Tim Dunne and
Nicholas J. Wheeler (Cambridge: Cambridge University Press, 1999), pp. 103-27; and Molly
Cochran, Normative Theory in International Relations: A Pragmatic Approach (Cambridge:
Cambridge University Press, 1999).

10 Arguably, some recent post-structuralist writers such as Richard Ashley, Rob Walker and
William Connolly have embraced a similar combination of "anti-foundationalism" and an ethic of
freedom or "marginal conduct", although they would deny that this represents a substantive



- addresses the questions of moral agency and motivation to extend duties to non-
nationals, issues which are critical to the thesis. For this reason, in my discussion
of motivation and moral agency I shall draw on liberal theorists who have dealt
explicitly with questions of motivation (Chapters Two, Three and Four) and
moral philosophers and psychologists who have written about moral agency
(Chapters Five and Six), rather than theorists who have focused on questions of
foundations. My rejection of liberal ontology flows from and is to a great extent
shaped by my critique of liberal universalist theories of motivation and moral

agency, rather than by a critique of their foundational claims per se.

Secondly, and related to this point, most of the attempts of international
relations theorists to combine substantive liberal values with a critique of liberal
ontology have been more concerned with the problem of value pluralism than that
of motivation. They have been preoccupied with practical questions about the
possibility of constructing an international community of shared values,
justifications for intervention, or concerns about cultural imperialism. This has
led theorists such as Mervyn Frost, Chris Brown and Molly Cochran down a
somewhat different path, focusing on how one can justify particular norms and
policies in the absence of an Archidemean point from which to evaluate different
values. While such questions are clearly crucial to international relations, they do

not directly address the practical problem of extending duties to non-nationals.

One exception to this is Andrew Linklater, who is explicitly concerned
with the relationship between ethical duties to fellow nationals and to the rest of
humanity.!" In his recent work, Linklater's central normative concern has been to
demonstrate the possibilities of political and social forms within modern societies
that promote the inclusion of minority groups and aliens. However, Linklater's
project is primarily a sociological enquiry into the prospects and empirical
conditions for this form of inclusiveness. Thus his account teases out common

strands in current ethical and political debates on universalism and particularism

commitment to liberalism. See Linklater, Transformation (op. cit), pp. 71-2; Cochrane,
Normative Theory (op. cit.), pp. 133-5.

& Linklater, Transformation (op. cit.), p. 56.



and the social and political contexts in which such debates arise, in order to
demonstrate the potential for inclusive dialogic communities. It does not
systematically address the conceptual and ontological questions which I consider
to be crucial for constructing an adequate conception of duties to refugees. Thus
while I am sympathetic to Linklater's normative focus on problems of inclusion
and exclusion, its more sociological focus nonetheless leaves unanswered the
questions of moral agency and motivation which are the major concerns of this

thesis.

In sum, while much attention has recently been devoted to questions of
how to justify duties beyond borders in the absence of a universalist liberal
ontology, existing literature fails to address the specific practical and theoretical
concerns of the current thesis. Most contributions have concentrated on the
problems of value pluralism, without grappling with questions of motivation to
extend duties to others; or they have focused on the sociological conditions under
which societies may extend duties to non-nationals, but without a detailed
philosophical and psychological analysis of conceptions of duties and moral
agency. This thesis aims to fill this gap, providing a conceptual and ontological
analysis of the relationship between ethical duties to compatriots and to refugees.
Its objective is therefore two-fold: to advance theoretical understanding of moral
agency and motivation in liberal theory; and to help motivate a more generous

policy towards refugees in liberal democratic states.

Given these two concerns — the practical and the theoretical - it is
important to elaborate the concerns that triggered this critique of liberal
universalism. I shall do this below in sections 1.1 and 1.2, returning to the

question of theoretical approaches to addressing the problem in 1.3 and 1.4.
1.1  The conflict between refugee rights and national interests

I suggested that refugee policy is facing a crisis, and that this crisis had
generated doubts about the feasibility of international refugee law and the liberal

universalist model. But in order to understand why the universalist model is so

12



vulnerable to attack, we should consider how the policy debate on this issue is
framed. For it is partly as a result of the polarised nature of the debate that liberal

universalism has come to appear so unfeasible.

Over the past two decades or more, the debate on strategies to respond to
the refugee crisis has become polarised around two apparently incompatible
perspectives. On the one hand, advocates of human rights and refugee protection
berate states for restrictive measures and a failure to respect the standards for
refugee protection defined in international law. These critics of state practice
invoke international refugee law as the ethical standard for evaluating refugee
policy, basing their normative prescriptions on universalist theories of individual
rights.!> On the other hand, states tend to draw on notions of national interest to
justify restriction. They claim that national economic, strategic and social goals
take precedence over duties to refugees. Defence of the national prerogative to
restrict refugee influx may be couched in pragmatic, realpolitik language, or be

defended in terms of the ethical relevance of national ties. '

The apparent incompatibility of these two perspectives — the nationalist
and the universalist — would suggest that there is a conflict or trade-off between
these two sets of interests. Indeed, most academics, human rights lobbyists,
government and United Nations (UN) officials share a similar characterisation of
the basic problem: a conflict between the rights of refugees and national interests

in situations of mass influx.'"* This notion of a conflict assumes that the two sets

12 See, for example, Jens Vedsted Hansen, "Non-Admission Policies and the Right to Protection:
Refugees' Choice versus States' Exclusion”, in Refugee Rights and Realities, ed. Frances
Nicholson and Patrick Twomey (Cambridge: Cambridge University Press, 1999), pp. 269-88;
Reinhard Marx, "Non-Refoulement, Access to Procedures, and Responsibility for Determining
Refugee Claims", International Journal of Refugee Law 7:3 (1995), pp. 383-406; Arthur C.
Helton, "What is Refugee Protection?", International Journal of Refugee Law, Special Issue
(1990), pp. 119-29.

The former category comprises realists who see the pursuit of such national interests as
inevitable. See Rainer Baubdck, "Legitimate Immigration Control”, in Legitimate and lllegitimate
Discrimination: New Issues in Migration, ed. Howard Adelman (York, Canada: York Lanes Press,
1995), pp. 3-40. The second category includes some communitarian thinkers, such as Michael
Walzer, who argues that communities should be entitled to choose who to admit to membership.
See Walzer, Spheres of Justice (op. cit.), pp. 49-50.

' For an overview of this debate, see Christina Boswell, "The Conflict Between Refugee Rights
and National Interests: Background and Policy Strategies", Refugee Survey Quarterly, 18:2
(1999), pp. 64-84.

13



of considerations are shaped independently of one another. National interests
reflect exclusively self-interested domestic concerns, and are shaped by interests
and beliefs quite separate from those that define ethical duties. On this account,
any coincidence between ethical duty and national interest is contingent on
economic and political circumstances. The two sets of considerations may
converge in certain periods, as indeed they did in the post-war decades, when the
need for additional labour in industrialised states encouraged a more generous
stance to both refugees and economic immigrants. But the current configuration
of socio-economic conditions in most states, so it is argued, has generated a clear

conflict between national interests and refugee rights.

It should not be any great surprise that the trade-off characterisation is
favoured by those keen to restrict refugee influx. Defence of the national interest
is often effective in mobilising political support - it conveys notions of
pragmatism, skilful leadership and patriotism. By extension, those who seek to
prioritise refugee rights over the national interest can be labelled as politically
naive, unpatriotic or idealistic. The combination of realpolitik and patriotic
loyalty is politically extremely effective - so that even where there is no vital
political or economic interest at stake, the term can be invoked to cover a broad
set of moral and pragmatic arguments. It is partly its lack of clear definition that
makes it an effective political tool. Where duties to non-nationals are
characterised as in conflict with the national interest, there is a cluster of ill-
defined but intuitively persuasive arguments to limit the number of refugees

recognised.

Given the political uses of this term, it is all the more surprising that many
proponents of universal rights have tended to embrace a similar conception of the
relationship between universal duties and national interests. They also share the
notion that the “ethical” stance is in conflict with national interests, but they
castigate the national interest as selfish and unethical. Any deviation from the
requirements of universal rights reflects the self-serving and power-seeking
nature of states. On many universal rights accounts, there is an implicit suspicion

about the motives of states, and an idea that political objectives are somehow



> But while

impure and constraining of humanitarian and human rights goals.’
rejecting the legitimacy of pursuing the national interest over ethical duty, they

nonetheless accept the assumed dichotomy between the two.'®

Now it is certainly not my intention to undermine the aspiration of refugee
rights activists to encourage a more generous refugee policy. Indeed, as I have
already noted, one of the central aims of the thesis is to find a framework that can
provide scope for encouraging the extension of duties to refugees. Nor do I want
to question here whether there is a moral case to be made for prioritising the
“national interest” over duties to non-nationals in any given situation. My aim is
rather to question whether it is both descriptively accurate, and politically
advisable, for proponents of refugee rights to accept a sharp distinction between
ethical concerns and national interests. In other words, is it an adequate
characterisation of the relationship between the interests of compatriots, and
duties to non-nationals? And, if not, is there an alternative way of
conceptualising this relationship, that avoids the descriptive and practical short-
comings of this trade-off characterisation? The answer to this question will take
shape through the critical analysis of liberal universalism in the following
chapters. For now, I shall limit my remarks to raising some initial doubts about
the adequacy of this characterisation in the debate on refugee policy (in 1.2); and
suggesting how its origins might be traced to more profound tensions in liberal

political philosophy (1.3).

15 For example, the liberal theorist Brian Barry writes about a "celebration of selfishness” in UK
and US foreign policy — see Brian Barry, "Can States be Moral? International Morality and the
Compliance Problem,” in International Ethics in the Nuclear Age, ed. Robert J. Myers (Lanham
and London: University Press of America, 1987), p. 106. A good example of the tendency to
juxtapose states and the "political” with refugee rights can be found in a piece by S. Alex Cunliffe
and Michael Pugh, "UNHCR as Leader in Humanitarian Assistance: A Triumph of Politics over
Law?", in Refugee Rights and Realities, ed. Frances Nicolson and Patrick Twomey (Cambridge:
Cambridge University Press, 1999), pp. 175-99.

16 This description is slightly caricatured, since many also acknowledge that ethical considerations
may in certain cases influence states, or that ethical goals may coincide with self-interest. See, for
example, John R. Vincent, Human Rights and International Relations (Cambridge: Cambridge
University Press, in association with the Royal Institute of Inteational Affairs, 1986), p. 151.
However, this characterisation of liberal universalism arguments nonetheless captures an
important underlying assumption in the refugee policy debate about the basic dichotomy between
the two interests or values, and one which - as I shall argue - has deep roots in liberal political and
moral thought.

15



1.2 Practical doubts about the trade-off model

First, in terms of the descriptive accuracy of this trade-off account, a large
body of literature in international relations has cast doubt on simplistic notions of
national interest. Many theorists have rejected the claim that there is a set of
“real” interests that can be derived from a rational assessment of national
economic and political considerations. Rather, notions of national interest are
shaped by a range of values, beliefs and interests that are not directly determined
by rational calculations of narrow domestic interests.!” One subset of this critique
involves a rejection of the conception of nation-states as separate, bounded units
of interest, instead stressing the role of transnational or sub-national interests and

ties in shaping political action.'®

While this discussion is of general interest to
the question of refugee policy, I am more concerned with a second type of
critique that stresses the role of shared values in defining interests. The concern
here is not so much linked to the empirical claim that political decisions are
shaped by sub- or transnational interests. Rather, the point is that it is misguided
to conceive of interests - whether individual, national, sub-national or
transnational - as independent of ethical values.'” Just as it is simplistic to
assume that an individual’s interests are independent of her values and beliefs, so

too is it is misleading to conceive of a national interest that is independent of

broader ethical considerations. Commitment to ethical values will create implicit

17 For a useful collection of these critiques, see Robert O. Keohane, ed., Neorealism and its
Critics (New York : Columbia University Press, 1986), especially Robert W. Cox, "Social Forces,
States and World", pp. 204-54; and Richard Ashley, "The Poverty of Neorealism", pp. 255-300.

18 For a selection of contributions that can be loosely grouped under this category, see John
Burton, World Society; see Robert O. Keohane and Joseph S. Nye, Power and Interdependence:
World Politics in Transition (Boston: Little, Brown, 1977); John Gerard Ruggie, "Continuity and
Transformation in the World Polity: Toward a Neorealist Synthesis", in Keohane, Neorealism and
its Critics (op. cit), pp. 131-57; Stephen D. Krasner, Defending the National Interest: Raw
Materials Investment and U.S. Foreign Policy (Princeton: Princeton University Press, 1978), Part
One.

19 This point has been made by a number of international relations theorists associated with the
revival of “normative theory” in international relations theory - see Andrew Linklater,
Transformation (op. cit), pp. 23-5; Mervyn Frost, Ethics in International Relations: A
Constitutive Theory (op. cit.), especially pp. 141-2. On realist assumptions about amoralism in
politics, see Chris Brown, International Relations Theory: New Normative Approaches (Hemel
Hempstead: Harvester Wheatsheaf, 1992), p. 97. For a discussion of the question in relation to
refugee policy, see Randolph Kent, "Emergency Aid: Politics and Priorities", in Refugees and
International Relations, ed. Gil Loescher and Laila Monahan (Oxford: Clarendon, 1990), pp. 63-
84.
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norms and expectations about what constitutes acceptable or desirable behaviour.
I do not want to exaggerate the role of such ethical norms in shaping refugee
policy. But it would be equally wrong to overlook it, especially on an issue as
normatively laden as that of duties to refugees. In short, the notion of a
dichotomy or trade-off between refugee rights and national interests seems

descriptively simplistic.

Second, quite apart from the descriptive problems with the trade-off
conception, there are also considerable practical risks in embracing this account.
Drawing a distinction between national interests and ethical duty is not a
particularly effective strategy for motivating support for a generous refugee
policy. If adopting an ethical stance is characterised as in opposition to one’s
interests - as self-abnegating rather than personally fulfilling - then it is not
evident how advocates of refugee rights could motivate support for their cause.
Castigating the defenders of national interest as self-centred and calling for a
more purist moral approach is likely to be counter-productive, especially in a
climate where the claims of liberal universalism appear to be so unfeasible.
Again, as we shall see in the thesis, there are parallels here with the moral
philosophical distinction between fhe personal disposition and the requirements
of morality. The traditional Kantian distinction between will and moral duty
seems to have pervaded the discourse on national interest and universal ethics,

bringing with it the associated problems with generating moral motivation.?

In addition to this practical problem of encouraging motivation, the trade-
off characterisation has a second prescriptive weakness: it limits the scope for
defining and evaluating possible alternative solutions to refugee problems.
Couching the relationship in terms of refugee rights versus national interests
precludes the possibility of defining approaches which could meet the concerns of
both nationals and refugees. For want of a better term, the trade-off conception
constrains the development of “positive sum” approaches to refugee problems.

The requirements of ethical duty are defined in rigid terms, with any

20| shall unpack this question in detail in Chapter Five.



incorporation of national concerns representing a deviation from universalist
ethics. Yet recent developments in refugee policy seem to have transcended this
trade-off conception. A number of innovative policy approaches have been
debated and implemented over the past decade, which do seek to address the
concerns of states whilst meeting the needs of refugees. For example, the
temporary protection regime for Bosnian refugees established a form of short
term asylum which was designed to ensure the safety of refugees for the duration
of the conflict, whilst minimising the burden on receiving countries. An
increased emphasis on protecting the “internally displaced” and monitoring of
refugees after they have repatriated also aims to ensure the human rights of
refugees through alternatives to asylum. However, these innovations have been
ad hoc and for the most part lacking a coherent rationale. Debate on and
evaluation of these policies has also suffered from a marked lack of consensus on

2! Trapped in the trade-off characterisation, refugee

how to define their success.
rights activists often criticise them as a “compromise” of refugee rights under

pressure from states.

These descriptive and practical short-comings of the trade-off account -
the simplistic definition of national interest, the problem of motivation and the
lack of framework for designing and evaluating new policies - would imply that
the current impasse in the policy debate is partly a conceptual problem. While it
would be a mistake .to underplay the conflicts of interest between states and
refugees, the main concern being addressed here is that the current
characterisation may be inadequate, and even counter-productive to the normative

goals of liberal universalism.

2! For general overviews of the issues raised, see James Hathaway, Towards the Reformulation of
International Refugee Law: Research Report 1992-97 (Center for Refugee Studies, York
University, Canada, 1997); Pirkko Kourula, Broadening the Edges: Refugee Definition and
International Protection Revisited (The Hague: Martinus Nijhoff Publishers, 1997). For examples
of those opposed to the new approaches, see James C. Hathaway, “New Directions to Avoid Hard
Problems: The Distortion of the Palliative Role of Refugee Protection”, Journal of Refugee
Studies 8:3 (1995), pp. 288-300; and Mikhael Barutciski, “The Reinforcement of Non-Admission
Policies and the Subversion of UNHCR?”, International Journal of Refugee Law, 8:1/2 (1996), pp.
49-110.
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1.3 The inadequacy of applied political theory analyses of the problem

The inadequacy of current conceptions of refugee rights and national
interests becomes more evident if one considers recent offerings of liberal
political theorists on the question. The relatively few attempts that have been
made to apply political theory to the specific problem of refugee policy can be

divided into two categories.

Firstly, a number of contemporary political theorists have defended
particular approaches to refugee policy as one component of a broader theory of
justice.” In most cases, theories of justice are advanced in the first instance for
application at the domestic level. Even where such theories are premised on
universal rights, the restriction of immigration is justified by the need to preserve
and nurture pre-established political institutions and principles in the domestic
arena. As we shall see in the following chapters, the attempt to justify restriction
on these grounds usually takes one of two routes. Either the theorist introduces
particularist arguments for restricting immigration, in which case the argument
tends to result in an incoherent jumble of different types of justification based on
conflicting premises.® Or restriction is justified on tenuous instrumental
grounds.?*  Alternatively, where liberal theories do remain faithful to their
universalist premises, they either rely on implausible empirical assumptions about
the limited scale of the refugee problem or a high degree of motivation to admit
refugees.> These liberal universalist arguments will be considered in detail in

chapters two to five. What it is important to note for now is that these few

22See, for example, Walzer, Spheres of Justice, op. cit., pp. 49-50; Bruce Ackerman, Social
Justice in the Liberal State (Hew Haven, Conn: Yale University Press, 1980), p. 95; Jiirgen
Habermas, “Struggles for Recognition in the Democratic Constitutional State”, in
Multiculturalism: Examining the Politics of Recognition, ed. Charles Taylor and Amy Gutman
(Princeton, NJ: Princeton University Press, 1994), pp. 142-3.

B Thisisa problem with David Miller’s account of duties to non-nationals, in his On Nationality
(Oxford and New York: Oxford University Press, 1995). For a full discussion, see Chapter Three.
24 See Ackerman, Social Justice (op. cit.), p. 95.

25 Habermas, "Struggles for Recognition” (op. cit.), pp. 142-3; Ann Dummett, “The Transnational
Migration of People seen from within a Natural Law Perspective”, in Free Movement: Ethical -

Issues in the Transnational Migration of People and of Money, ed. Brian Barry and Robert E.
Goodin (Hemel Hempstead: Harvester Wheatsheaf, 1992), pp. 169-80.



attempts to directly address the refugee question hold out little promise of
advancing the policy debate. As I shall argue, they rely on the same assumptions
about the conflict between national interests and universal duties that characterise

the policy debate.

The implications of the conceptual inadequacy of liberal universalist
notions of duties to refugees seems to be entirely lost on most political theorists.
The refugee problem is deemed to represent an aberrant case which is atypical of
the questions confronting liberal political thought.”® Liberal theorists on the
whole are preoccupied with issues of how to regulate competing claims within
multicultural states, or how to ensure a fair distribution of resources between
citizens. Most theories dealing with justice at the international level are more
concerned with norms of justice for regulating relations between states, or the
question of how to export liberal values to non-liberal states. The question of the
nature and grounds of duties to refugees is something to be worked out once these
more important components of the theory are in place. The failure of these
conceptions of justice to provide a convincing account of the relationship
between refugee rights and national interests is not considered to pose a
fundamental challenge to such theories. Rather, it encourages them to view the

refugee question as an exceptional case.

This marginalisation of the refugee issue in political theory is partly
redressed by the second category of literature, which draws on broad traditions in
political theory to clarify and address refugee-related policy issues.”” Some recent
works on immigration policy raise many issues relevant to refugee policy, indeed
the refugee problem is often treated as a subset of the question of immigration.
However, by drawing unproblematically on current political theory conceptions,
these contributions tend to encounter a similar problem to the theories discussed

above. Their direct application of political theory to the problem of refugees

28 Thus John Rawls, for example, justifies his failure to address the question of duties to refugees
on the grounds that flight "is eliminated as a serious problem in a realistic utopia". See his The
Law of Peoples (Cambridge, Mass and London: Harvard University Press, 1999), p. 9.
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takes on board the same assumed dichotomy between universal ethics and
national interests. As such, it obscures deeper flaws in the way political theory

addresses the issue of duties to non-nationals.

Gibney, for example, introduces a collection of essays on ethics and
immigration policy with the questions “[c]an closed borders be morally justified?
To what extent should a nation be able to maintain its “communal autonomy”
through its immigration policies??® Likewise Whelan highlights the problem of
migration pressures caused by global disparities in wealth, and the need for
political philosophers “to inquire into what (if any) justifications can be offered
for the power universally claimed by states to exclude foreigners from their
territory...”29 The policy issues these authors seek to address parallel those raised
in this thesis: namely, conflicts between the (more or less morally founded)
claims of immigrants, and national interests. Yet the sources of these conflicts
are unlikely to be clarified - let alone resolved - by considering whether states
may legitimately restrict influx. Such an approach already assumes a distinction
between the requirements of universal ethics and the interests and goals of
nationals of the receiving state. The former require that receiving states respect
the universal rights of refugees and (certain categories of) immigrants. And the
latter call for some restriction on unlimited immigration, based on the value of
preserving the institutions and values of the receiving society. The question of
determining immigration or refugee policy thus becomes a matter of finding the

right balance in a trade-off between two sets of conflicting ethical demands.

As with the liberal theories of justice discussed above, these political
theory discussions of immigration reinforce the notion of a dichotomy between
refugee rights and national interests. The theoretical enquiry is defined from the

outset in such a way as to preclude the influence of