Transatlantic Dispute Settlement:
Two-Level Games and the

Helms-Burton Act

Shoshana Perl
London School of Economics and Political Science
PhD in International Relations

June 2005



UMI Number: U202327

All rights reserved

INFORMATION TO ALL USERS
The quality of this reproduction is dependent upon the quality of the copy submitted.

In the unlikely event that the author did not send a complete manuscript
and there are missing pages, these will be noted. Also, if material had to be removed,
a note will indicate the deletion.

Dissertation Publishing

UMI U202327
Published by ProQuest LLC 2014. Copyright in the Dissertation held by the Author.
Microform Edition © ProQuest LLC.
All rights reserved. This work is protected against
unauthorized copying under Title 17, United States Code.

ProQuest LLC
789 East Eisenhower Parkway
P.O. Box 1346
Ann Arbor, Ml 48106-1346






Abstract

This empirical study examines the question of why the United States persisted in enacting
unilateral sanctions during the 1990s, given the increasing constraints, particularly by the
European Union, in trade and investment policy. It selects the Helms-Burton Act of 1996
as its case study, a bill that not only tightened the long-standing American embargo against
Cuba, but also incorporated extraterritorial aspects that purported to regulate third
countries' legitimate rights to trade with that island nation. The European Union was
particularly disturbed by the bill's extraterritoriality, and took the decision to request a
WTO Dispute Settlement Panel. Out of concern that their dispute may irreparably damage
the fledgling WTO, Washington and Brussels embarked on lengthy bilateral negotiations
that resulted in an accord that suspended the WTO panel. As the United States did not

implement the requisite changes to Helms-Burton, the agreement remains inchoate.

This thesis argues that Helms-Burton was a particularly ill-conceived piece of legislation.
It strives to understand why the United States acted in this irrational manner by opening up
the 'black box' of the state to examine internal constraints on the formation of foreign
policy. Putnam's two-level game provides the analytic framework within which the thesis
evaluates the simultaneous responses of domestic (Level II) and international (Level I)
influences. The thesis investigates the domestic American politics that led to the passage
of Helms-Burton, and the intergovernmental tensions at play in the EU's decision to
request a WTO panel, both Level II. It then examines the protagonists' strategies at the
Level I international bargaining table, where statesmen are simultaneously constrained by
what other nations will accept and by what domestic constituencies will ratify. It
concludes with an analysis of how the EU successfully overcame its Level II national
preferences to ratify the agreement, whilst the US defaulted. This thesis argues that
Brussels' mounting of a WTO action was crucial in bringing the United States to the

negotiating table and that the EU won the greater gains in these negotiations.
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Introduction

Research Problem

The United States passed the Helms-Burton Act on 12™ March 1996, hardening the
long-standing embargo against Cuba. On 5™ August 1996, Washington passed the Iran-
Libya Sanctions Act (ILSA), designed to deny Western technology in developing oil
and gas resources to these countries. Both acts encompassed extraterritorial aspects,
insofar as both sought to extend American sanctions to third countries' legitimate rights
to engage in commerce and trade. This research project has chosen to focus on the
Helms-Burton Act, as it was arguably a more problematic bill; ILSA targeted rogue
countries that posed terrorist threats internationally, whereas Helms-Burton targeted
Cuba, a poor, inconsequential couritry struggling under one of the last communist

dictatorships in the post-Cold War world.

American foreign policy during the Cold War was overwhelmingly constrained by
security concerns that relegated other interests to the back seat. Containing
communism demanded multilateral cooperation and the building of strategic alliances
to protect the West, sacrificing personal short-term gains for the collective good. In this
respect, the US laboured single-mindedly, establishing the IMF to promote monetary
cooperation, creating the NATO military alliance, financing the Marshall Plan to aid

economic recovery in Europe, and promoting GATT to liberalise international trade.

The 1990s unipolar world that witnessed the rise of American unilateralism, particularly
in the field of economic sanctions, represented a significant departure from US foreign
policy of the previous fifty years. Samuel Huntington argues that the removal of the
communist threat to the dearly-held American principles of liberty and democracy
forced the US to re-define the national interest. Mighty institutions created in the Cold
War were "redirected to serve narrow subnational, transnational and even nonnational
purposes.” American foreign policy increasingly became one of "particularism
increasingly devoted to the promotion abroad of highly specific commercial and ethnic

interests." Huntington quotes James Schlesinger saying that the US did not have a
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coherent foreign policy, rather a "stapling together" of various objectives sought by

domestic interests. (Huntington 1997: 37-48)

While not quite the isolationists of the interregnum years, Americans turned their
attention inwards, preferring to focus on more immediate domestic concerns of crime,
education, healthcare, and the economy. A 1998 survey by the Chicago Council on
Foreign Relations found that, when asked to cite current problems facing the US, foreign
policy was never mentioned; the most common response (21 percent) to identifying
foreign policy issues was "don't know." Harvard's Stephen Walt links America's
overwhelming preponderance to a loss of interest in foreign issues and the public
perception of favourable times, as reflected in the 1994 Congress, whose "disdain for
foreign affairs is almost gleeful." (Walt 2000: 65) Clinton won re-election in 1996 solely
on domestic issues, providing a startling measure of American indifference to the world
in his second inaugural speech, where he spoke for twenty minutes, but hardly mentioned

foreign affairs at all. (Briscoe 1997)

Walt argues that America's declining interest in foreign affairs necessarily increased the
influence of special interest groups. In the absence of any major threat, pandering to
partisan politics and narrow interest groups ensures their support whilst not antagonising
other voters. He concludes that, rather than blaming Clinton for failing to set clear
foreign policy priorities, these perceived failings are attributable to Washington's
"unusual international position and the political incentives this position reinforces."

(Walt 2000: 66)

Finally, the 1990s witnessed an accelerated decentralisation and fragmentation along
bureaucratic and institutional lines. The Founding Fathers' distrust of government led
them to fashion a government designed to encourage deliberation, with separation of
powers and checks and balances restricting capabilities, slowing down a government
designed not to govern. The absence of any clear national threats in the 1990s
encouraged a recalcitrant and fractious Congress; the President found it increasingly
difficult to act purposefully and to actualise his preferences in the face of determined

opposition.



Thus the 1990s were difficult and uncharted waters for American foreign policy-makers
who struggled to define a new focus in the absence of a clear threat, while domestic
interests took advantage of the resulting void to pursue their own agendas. This thesis
argues that American domestic interests, while always a leitmotif in foreign policy
decision-making, rose to prominence in the unipolar world of the 1990s. The Helms-
Burton Act of 1996 encapsulated Washington's rather cavalier attitude to and carefree

disregard of foreign interests in that decade.

Historical Context

The United States and Cuba have long had an ambivalent relationship. Their physical
proximity, with Cuba only ninety miles from the Florida coast, has bound the two
countries together in an intimate, psychologically charged love-hate association.
Although attempts to buy Cuba from Spain in the nineteenth century, propelled by
American visions of 'manifest destiny,' were not successful, the Republic of Cuba was
born in 1902 under the American eagle, as the US implemented the Platt Amendment,
under which Washington reserved the right to intervene in Cuban affairs to maintain
stability. Cuba increasingly fell under American commercial and cultural hegemony;
Cuban prosperity depended on American technology, capital and markets, despite
American policies that discouraged anything but a sugar monoculture. Cuban elites
often held dual-citizenship and sent their children to American universities; their
adoption of American baseball in 1874 symbolised their affinity for 'enlightened' and

modern North American culture.

By the 1950s, Cuba had the highest standard of living in Latin America after Venezuela,
but suffered under the double burden of a politically corrupt regime that was culturally
and economically dependent on Washington. Wealthy Americans tourists enjoyed the
Cuban playground, where gambling was legal and tax laws notoriously lax. The
American presence in Cuba was so blatantly associated with preserving the status quo of
the propertied classes that anti-Americanism spread amongst intellectuals, nationalists,

and workers. Fidel Castro rode to victory in 1959 on the romantic nationalism of the
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nineteenth century to which was added a strong twentieth century anti-American
component as revolutionaries were increasingly convinced that national self-
determination could only be fulfilled by severing all links with the United States.
Indeed, children marched daily in the streets, clad in red berets and red neckerchiefs,
chanting, “Uno, dos, tres, cuatro, Cuba si, Yanquis no, Cuba si, Yanquis no...” (Eire
2003: 269)

Castro's initial liberalism attracted a degree of foreign admiration before the revolution
gave way to rigid central control, censorship and large-scale nationalisation of private
property. The escalating American embargo against Cuba began in the summer of 1960;
American oil refineries in Cuba refused to refine Soviet oil, leading to their
nationalisation and Washington reducing Cuba's sugar quota. When Washington
cancelled Cuba's sugar quota, Castro expropriated all remaining American property,
worth $1 billion. The US imposed a total embargo on exports to Cuba in October 1960,
followed by a ban on imports in early 1962. The entrance of a 'white knight'
substantially offset the deleterious effects of a total embargo by a powerful and once-
important trading partner; Moscow effectively neutralised Washington's embargo by
purchasing Cuban sugar at five times the world price, and supplying Havana with
heavily subsidised Soviet oil. The deepening of the Cold War and the discovery of
Soviet missiles in Cuba in late 1962 intensified American antipathy, transforming Cuba
into a national security threat on America's doorstep. Washington imposed a freeze on

all Cuban assets under the Trading with the Enemy Act in July 1963.

The collapse of the Soviet Union in 1989 left Cuba bereft of support, and forced Castro
to liberalise his command economy sufficiently to attract foreign investment. Many
American policy-makers were inclined to ease Washington's hard-line Cuba policy with
the end of the Cold War. Eager to open commercial links with Havana, corporate and
agricultural interests lobbied for moderating the embargo. Although the Republican
capture of Congress in 1994 made modification of Washington's Cuba policy difficult,
there remained a palpable feeling that the Clinton administration was predisposed to

slowly open the door to normalising relations with Cuba after the 1996 elections.

On the other hand, there were hard-liners, prominent among them the highly politicised

Cuban-American exile community, who saw the Cuban economic distress engendered by
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the loss of Soviet support as an opportunity to hammer the final nail into Castro's coffin.
Senator Jesse Helms and Congressman Dan Burton introduced their bill in early 1995,
intended to hasten Cuba's economic collapse by toughening the embargo. Helms-Burton
faced stiff opposition in the Senate, resulting in the Senate and House passing different
versions of the Act, and necessitating a conference, where all presumed the bill would
languish. Castro's shooting down of two American civilian aeroplanes in early 1996,

killing all four Cuban-Americans on board, propelled Helms-Burton into law.
The Helms-Burton Act

Helms-Burton extended the American embargo and put into law all existing economic
sanctions against Cuba. This 'codification' of the embargo removed an important
presidential prerogative, revoking his authority to lift the embargo and granting this right
to Congress, which has traditionally been very sensitive to the most conservative
elements in the Cuban exile community. Furthermore, the bill laid out a number of
extremely strict criteria that must be met by a post-Castro Cuban government for the
embargo to be suspended, including the establishment of an independent judiciary and
free trade unions. Most provocatively, Helms-Burton targeted foreign companies that
acquire or otherwise 'traffic' in Cuban properties that were expropriated from their
American owners without compensation. Such firms could become subject to lawsuits
brought by American claimants to the expropriated properties, and their executives could

be denied entry visas to the United States under this extraterritorial legislation.

Having universally condemned Castro's brutality in killing civilian pilots, the
international community diverted its anger from Cuba to the US. The European Union
(along with Canada and Mexico) expressed dismay at the unilateral nature of the
measure, particularly in view of the recent initiatives promoting consultation in matters
of mutual interest.! Specifically, the EU argued that Helms-Burton was inconsistent with
widely accepted principles of international law, contradicted WTO rules and OECD

codes, and would jeopardise the reputation of the US as a safe market for foreign

' The New Transatlantic Agenda was signed in December 1995. (Fuller discussion in chapter 7)
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investment. Furthermore, prosecuting American allies would do nothing to further the

bill's stated objective of promoting democracy in Cuba. (Santer 1996b)

The European Union acted on two levels to combat the extraterritorial reach of the
Helms-Burton Act. Internally, its Council of Ministers passed a 'blocking action' in
October 1996 to challenge Helms-Burton: any European company cited by the United
States was to ignore the charges, was prohibited from co-operating with the
investigations, and could counter-claim any penalties in European courts. Externally,
Brussels requested a World Trade Organisation (WTO) Dispute Settlement Panel in late
1996. Bilateral negotiations led to a suspension of the WTO action on 18" April 1997,
as Washington and Brussels agreed to hold further talks to settle their differences; the
United States meanwhile pledged to take no further action against European companies

under the Helms-Burton.

In May 1998, the US and the EU reached a comprehensive agreement, abandoning the
WTO hearing.  President Clinton agreed to amend Helms-Burton so that all
extraterritorial provisions would be subject to presidential discretion, further pledging
not to prosecute any European companies under this legislation. Brussels agreed to
exercise more caution in future investments in Cuba, to ensure that they were not
expropriated American assets and to compile protocols protecting investments
worldwide. The 15 member states of the EU ratified the agreement, but the US
defaulted. As of 2005, Congress has not amended Helms-Burton and the EU has not
implemented its investment disciplines. There is a de facto truce as no European entity
has been prosecuted under Helms-Burton (although two British citizens remain excluded

from the US), but de jure, the Helms-Burton episode remains unresolved.
Research question and hypothesis

Helms-Burton was problematic in manifold ways. Firstly was the substantive
consideration of whether the law was likely to achieve its purpose of internationalising
the embargo and toppling Castro. Why would the international community suddenly

adopt Washington's embargo policy in 1996 when it had never felt inclined to do so
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before? What indication did Washington have that increasing the suffering of ordinary
Cubans would overturn a communist dictatorship, especially when over forty years of
asphyxiation had not succeeded? Did the Washington establishment ever consider

offering 'carrots' instead of 'sticks'?

Secondly, why would the US deliberately enact legislation that jeopardised significant
national interests in maintaining good relations with important allies and trading
partners? Surely Washington anticipated the international outcry against Helms-Burton's
extraterritorial provisions? Was domestic pressure in a presidential election year so

strong as to override rational legitimate international considerations?

In a wider context, Helms-Burton represented an acceleration of the 1990s trend to
employ unilateral economic sanctions as a tool of foreign policy. This was disturbing,
not only on a commercial level, but because it showed Washington's preference for
unilateral action over engagement in multilateral institutions. Furthermore, in ignoring
the reproach of the international community, the US was displaying an arrogant
disregard for international law that was worryingly misplaced in an increasingly
interdependent world. Why did the United States persist in enacting unilateral economic
sanctions in the 1990s, given the increasing constraints, particularly by the European

Union, in trade and investment policy?

Finally, how should the countries involved in commercial activities targeted by Helms-
Burton have defended themselves when confronted with an onerous bill that infringed on
their sovereign rights? Was the WTO the correct venue to adjudicate the dispute, and
was the institution robust and mature enough to withstand the consequences of the
American threat to ignore the ruling? Given the American disdain for the Panel, did the
EU unnecessarily jeopardise the authority of the fledgling organisation by pursuing the

case? Was the EU's WTO threat substantive or merely tactical?

These three broad areas address American domestic preferences vis-a-vis Cuba,
American unilateralist tendencies, and the defensive options open to the European
Union. The first two questions raise concerns over the rationality of US decision-making.

Realists assume that states are rational actors; Foreign Policy Analysis (FPA) contests
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this axiom and attempts to explain seemingly irrational foreign policy decisions. Realists
also assume that states are unitary actors, whilst FPA opens up the 'black box' to examine
relations within the decision-making apparatus, and how they affect outcomes. FPA
links the micro level of domestic politics with the macro level of the international system
in seeking to understand foreign policy decisions. (Light 1994: 93-94) This thesis is
firmly in the FPA camp, opening the 'black box' to understand how domestic
circumstances affect transactions between states, and how those transactions affect the

international system.

The two central questions this thesis addresses are:
1. Why did the United States pass Helms-Burton further toughening an embargo that had
little chance of success and including extraterritorial provisions that deliberately

provoked disagreements with Washington's close allies?

2. How successful was the European Union's strategy of mounting a World Trade

Organisation challenge in achieving European aims?

Washington's perception of Cuba policy as an extension of domestic policy begins to
answer the first question. Harvard's Cuba scholar, Jorge Dominguez, argues
Washington's intense preoccupation with Cuba is the modern-day incarnation of the
Monroe Doctrine in the post-Cold War world. Domestic hardliners in both Cuba and the
US have helped maintain the belligerent policies that characterise US-Cuban relations.
(J. Dominguez 1997) Many American policy-makers could not understand why the
Europeans didn't accept American leadership in its natural sphere of influence. (Noriega
interview) The Economist understood that America's close relationship with Cuba
meant that "Cuba is always domestic, not foreign policy."*> Although Washington
normalised relations with many former Cold War antagonists, Cuba was unique in
continuing to arouse high levels of animosity from single-minded pressure groups that
locked Washington into an unhealthy love-hate relationship that clouded objectivity.
This thesis argues that Helms-Burton was a particularly ill-conceived and ineffective

piece of legislation whose extraterritorial aspects showed alarming disregard for the

%Survey: The Secret Life of the American Embargo — Dances with Wolves,” Economist 338, 6™ April
1996.
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legitimate commercial concerns of third parties. Washington ignored significant
international considerations because Helms-Burton was driven by domestic politics in a

presidential election year.

With regard to the second question, the European Union sought to demonstrate resolve
after repeated objections to Helms-Burton fell on deaf ears. This thesis argues that the
European Union's strategic initiation of a World Trade Organisation hearing was both
tactical and instrumental in bringing Washington to the negotiating table, and that it
resulted in a successful challenge to American unilateralist attempts to undermine
European sovereignty. It further argues that Washington and Brussels earnestly sought a
compromise, as both agreed that Cuba was not worth a potentially disastrous showdown.

(Roy 1997: 91)

Methodology, research design and aim

This research project explores a case study using 'qualitative' methodology, whereby
inductive logic prevails as information is gleaned from actors, rather than being
identified a priori by the researcher. Qualitative research is a discursive, comprehensive
account of an event using in-depth interviews and analysis of historical materials. The
research design encompasses four components: the research question, theory, data, and

interpretation of the data. (King, Keohane and Verba, 1994: 4-13)

The research questions and the hypotheses have already been established. As the core
questions demand both domestic and international level explanations, this thesis will
combine these two levels of analysis by using Robert Putnam's two-level game
metaphor. Putnam essentially argues that diplomats bargain at two levels concurrently,
negotiating international agreements and seeking domestic ratification. Diplomatic
strategies are constrained simultaneously by what foreign nations will accept and by
what domestic constituencies will ratify. Putnam's analysis attempts to move beyond the
simple acknowledgement of the effect of domestic politics on international bargaining to
provide a dynamic framework within which one can analyse the simultaneous responses

of domestic and international influences.
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The aim of this thesis is to focus on the international negotiations and explain why the
EU strategy in challenging the US at the WTO was primarily responsible for defusing
the Helms-Burton dispute peaceably. Furthermore, although the EU was criticised for
allowing the WTO Panel to lapse instead of forcefully pursuing its case, this thesis
argues that the EU won the greater gains in this dispute with Washington. As such, this
thesis justifies the EU's decision to negotiate bilaterally and conclude an agreement

rather than doggedly pursue the dispute at the WTO.

This thesis will use the analytic framework of the two-level game to investigate:
American and European domestic preferences that underpinned the passage and the
reaction to Helms-Burton (Level IT)
The bilateral international bargaining that defused the dispute (Level I)
European domestic constraints that were overcome to ratify the agreement while

the US defaulted (Level II)

Academic studies of the Helms-Burton dispute have focused either on more narrow
aspects of the dispute, such as legal treatises analysing extraterritoriality under
international law, or economic interpretations of the investment protocols, or on a wider
analysis, evaluating world-wide responses to the legislation.  This thesis focuses
specifically on the transatlantic dispute provoked by Helms-Burton, and proposes to use
the two-level game framework to analyse the international negotiations necessitated by
the European Union's WTO challenge to Helms-Burton. This approach will fill a gap in
the research that should prove valuable in providing a greater understanding of the
dispute by considering how domestic preferences and international pressures
reverberated upon each another. This research has resonance for students of Foreign
Policy Analysis and economic sanctions policy, as well as for the wider field of
International Relations, and for anyone interested in gaining a better understanding of

transatlantic trade relations in the 1990s.

Putnam's model demands data on the Level I international negotiations, and the Level 11
of both the US domestic constituency and EU national preferences. Official documents,

congressional proceedings, speeches, academic journals, books and newspaper articles
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were helpful but limited, as high-level negotiations take place in secret. The major
research tool in accessing new data was elite interviews with policy-makers, diplomats,
and interest groups on both sides of the Atlantic, many of whom disclosed confidential
information, and consented to being interviewed strictly on the condition of anonymity.
These elite interviews were a particularly rich source of information concerning

e the Level II interaction between the White House and Capitol Hill in enacting Helms-
Burton

o the Level I talks, especially the EU's internal management of the negotiations,

e the EU's Level Il ratification of the agreement.

Putnam emphasises the crucial role played by a creative chief negotiator at Level I. This
research particularly benefited from interviews with the two extremely gifted Level I
chief negotiators, Stuart Eizenstat for the US and Sir (now Lord) Leon Brittan for the
EU, who provided valuable insights into their preferences and their respective

negotiating strategies.

It is possible to glean knowledge about the world around us in social sciences, but that
knowledge may be somewhat uncertain. (King et al 1994: 6) Furthermore, as a
qualitative research project is necessarily interpretative, the analysis of the data can be
somewhat subjective. This thesis has attempted to honestly report uncertainty and to
verify the accuracy of an account through triangulation (Creswell 1994: 158) and

through requesting feedback from interviewees.

Structurally, rather than consolidating all the data interpretation in one section, this thesis
prefers to present the narrative and the data collection simultaneously with the data
analysis. The thesis thus progresses seamlessly from the Level II American constituency
supporting and opposing the Helms-Burton Act, to the Level II European constituency
protesting Helms-Burton, to the Level I negotiations over resolving the impasse, and
back to the domestic constituencies on both sides of the Atlantic that grappled with

ratification, with interpretation and analysis following on the heels of the narrative.
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The end of the Clinton Administration in 2000 is the cut-off point for this study for two
reasons. Firstly, the EU's Unilateral Statement issued in conjunction with the May 1998
agreement interpreted the agreement as mandating that the EU's commitments would not
apply if the US had not fulfilled its obligations by the end of Clinton's term. As the
accords contained an in-built deadline for their implementation, it is reasonable to use
the same time frame within which to analyse this dispute. Secondly, 9/11 re-focused the
ambiguous American foreign policy of the 1990s in one devastating moment. National
security became a primary national concern, as Washington struggled to shape a
comprehensive response to transnational terrorism. As Washington's foreign policy
emphasis has changed so completely, the decision to complete this analysis with the end

of the Clinton Administration has been reinforced.
Structure of Thesis

This thesis is composed of ten chapters of more or less similar length. Chapter 1
chronicles the events leading to the passage of Helms-Burton, and examines the
legislation and its implementation. Chapter 2 presents a literature review of economic
sanctions, exploring how costs and multilateral cooperation affect outcomes, analysing
positive and secondary sanctions, and relating all to the American sanctions against
Cuba. Chapter 3 introduces Putnam's two-level game, the analytical framework upon
which this thesis is built. It discusses the different levels, the centrality of win-sets and
their size, and the importance of the chief negotiator before presenting some critiques on

Putnam's theory.

Chapters 4-6 present the Level II American domestic constituencies interested in Helms-
Burton, both those supporting and those opposing the legislation. Chapter 4 examines
the drafting of Helms-Burton, the fierce debates on Capitol Hill, and the strong White
House representations against the bill, followed by Clinton's hasty capitulation after the
shootdown that ensured Helms-Burton's passage. It concludes with a discussion of the
legal implications of extraterritoriality and rights granted to Cuban-Americans. Chapter
5 analyses the main domestic interest group that drove Helms-Burton, the Cuban-
American hard-liners, exploring their influence in perpetuating Washington's harsh Cuba

policy. Chapter 6 investigates the formation of business and agricultural lobby groups as
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a countervailing weight to the Cuban-Americans and examines the sanctions reform
legislation of the late 1990s. This chapter concludes with an analysis of Clinton's

implementation of Helms-Burton in the context of the two-level game metaphor.

Chapter 7 analyses the EU's competence to conduct foreign policy, and presents the
European domestic Level II constituency that demanded a defence of European rights in
the face of American extraterritorial legislation. Chapter 8 investigates the Level I
negotiations between Washington and Brussels, exploring the shared win-sets, and how
the negotiating strategies affected the outcomes before examining the text of the
agreements. Chapter 9 analyses the outcomes of the negotiations as a two-level game,
focusing on the importance of an innovative negotiator in facilitating an acceptable
compromise. [t discusses the distribution of gains from the negotiations, and analyses
whether Washington's defection could have been prevented. Chapter 10 summarises
both the main and the secondary arguments of this research project before making some

concluding observations.
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Chapter 1

The Helms-Burton Act

’

"'One reads about the world's desire for American leadership only in the United States,
one British diplomat observed. 'Everywhere else one reads about American arrogance
and unilateralism.'" (Huntington 1999: 42)

1.1 The Shootdown

Brothers to the Rescue (BTTR) was founded in 1991 by Jose Basulto, a member of the
Cuban exile community living in Miami. Its objective was to patrol the often-
treacherous Straits of Florida to rescue Cubans trying to reach the American coast. It
was particularly active in the summer of 1994, when more than 30,000 desperate Cubans
fled the island on rafts and small boats in search of political freedom. The signing of
bilateral accords in May 1995 stabilised immigration, so BTTR changed its focus from
the humanitarian to the political, flying over Cuba and dropping propaganda leaflets
urging Cubans to oppose the Castro regime.” Despite formal complaints by the Cuban
government to Washington, the flights continued unabated, with as many as seven in

1994-1995.

The International Civil Aviation Organisation (ICAO) report of the Cuban shootdown
claimed that, following a low flight over Havana that released political leaflets on 14"
July 1995, the Cuban government declared its determination to prevent further
provocative flights, and warned that aircraft violating Cuban airspace may be shot down.
When BTTR had the temerity to release leaflets over Cuba twice in January 1996, Cuban
patience was exhausted. Havana, realising that the US government was either unwilling
or unable to control the pilots, authorised its air force to intercept and shoot down if

required. (ICAO 1996)

Washington chose to take almost no measures at all against BT TR, despite the fact that

the Chicago Convention demands all governments ensure that aircraft flying under their

* “EU Frames Law to Defy US Bill on Cuban Trade,” International Herald Tribune, 31 June 1996.
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flag comply with commonly accepted rules of aviation, such as preventing unauthorised
entry into foreign airspace. Washington was conscious of numerous violations of
American regulations on the part of Brothers to the Rescue, including the filing of false
flight plans, yet did not revoke pilot's licences or ground planes. (W. Smith 1996a: 1-2;
ICAO 1996), leading the Independent to charge that they operated with the tacit approval
of the US government.* The Federal Aviation Administration (FAA) claimed to have
suspended the license of a BTTR pilot in 1994 and sought to suspend Basulto's pilot's
license for 120 days for violating Cuban airspace in August 1995. However, the case
was appealed, and Basulto retained his license, piloting the only plane to return safely on
that fateful morning.> (Phillips 1996) The Washington Post reported that the issue of
American flights over Cuba had been the topic of diplomatic concern for months, with
US officials conceding that Cuba's "legitimate rights" were being violated. (Graham
1996)

As Cuba knew of Basulto's earlier ties to the CIA, Washington's failure to curb sorties by
BTTR provoked great suspicion in Havana. The fact that BTTR were able to operate
almost with impunity suggested that an official operation might soon be mounted against
Cuba. Misgiving was further aroused when Basulto was interviewed in January on
Radio Marti,® where he readily acknowledged that he had flown over Cuba and
cavalierly suggested that he may well do so again. The following day, the radio
commentator taunted the Cuban air force, implying that the economic crisis had led to
such a deterioration of the military's capability that they could not respond to the
incursions of BTTR. Cuba interpreted these irresponsible comments made on an official

American radio programme as a dare. (W. Smith 1996a: 2)

On the morning of February 24, 1996 three Cessnas operated by Brothers to the Rescue
set off from Miami towards Cuba. Provoked again, Castro fired at the offending aircraft,
shooting down two of the planes, and killing all four Cuban-Americans on board.
Although Washington claimed the planes were over international waters when hit, it did

acknowledge that at least one of the planes, and possibly all three, had penetrated Cuban

* “Keeping Calm over Cuba,” Independent Editorial, 28"™ February 1996.

5 The FAA belatedly announced strict emergency measures against pilots violating Cuban airspace,
including immediate forfeiture of both of license and aircraft, on 8" March.

® Radio Marti and TV Marti are financed and operated by the United States Information Agency.
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airspace earlier. Cuba disputed this account, claiming they had the wreckage to prove
the planes were violating Cuban airspace when shot down. Moreover, Havana air
control had warned the planes that they were entering Cuban airspace, but Basulto boldly

replied that they knew where they were, and would continue regardless. (Ibid: 1)

The ICAO report could not "reconcile”" the different accounts of the US and Cuba over
the planes' position, but it did note that international law demands that states refrain from
using weapons against civilian aircraft, irrespective of whether airspace has been

violated. (ICAO 1996)

What were Castro's motives? Castro's hard-liners argued that the US would never
respond to goodwill gestures from Cuba and indeed, would not relax the embargo while
Castro remained in office. Many in Castro's ruling elite were frightened that significant
improvements in civil rights of ordinary citizens would compromise their political
control. Although the Cuban military was principally responsible for the economic
reforms of 1993-4, this institution was wary of concomitant political reform. Finally,
there were elements in the Cuban power structure that valued the American embargo as a
scapegoat for all manner of economic ills, and feared that its removal, with a resulting
influx of Americans to the island, would pose a greater threat than the continuing
embargo. (Gunn 1997: 87) These considerations led Castro to conclude that he had
nothing to lose, and even stood to gain, by provoking Washington into tightening the

embargo.

1.1.1 Mobilising Incident

American officials condemned the shootdown as a blatant violation of the Chicago
Convention on International Airways, which prohibits attacks against civilian aircraft
under any circumstances. The Convention demands radio or visual communication, such
as the tipping of wings, to warn civilian aircraft and escort them back into international
airspace, none of which Castro did. (White House 1996a) The American authorities
said nothing about previous penetrations by Brothers to the Rescue of Cuban airspace;
the impression given was that the aeroplanes had been on a humanitarian mission, and

that the Cuban action had come entirely without warning.
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The international community universally condemned the Cuban shooting down of two
planes. The United Nations Security Council "strongly deplored" Cuba's actions,
disappointing US Ambassador Madeleine Albright, who had sought stronger language
censuring Cuba.” The European Union had been considering an economic agreement
with Cuba that would have led to closer trade and investment ties, conditioned on
political liberalisation. These negotiations were put on hold as a direct consequence of

Castro's action.

Initially, President Clinton acted cautiously, announcing restrictions on travel for Cuban
diplomats and cancelling all charter flights between Miami and Havana.® (Clinton
1996a) The international media praised Clinton for "talking tough but wielding a very
small stick" in rejecting calls for a military strike, not recalling American diplomats from
Havana,’ not blocking dollar remittances sent by Cuban-Americans to family members

on the island, and not cutting phone services. (Dunne and Fletcher 1996)

But the fallout from the shootdown created a "mobilising incident...an event that lifts
some political constraints blocking action" as Helms-Burton was propelled from the back
burner to enacted legislation in weeks. (J. Dominguez 1997: 61-63) In the outrage that
swept the US over Castro's brutality, Congress swiftly passed the Helms-Burton Act,
leaving President Clinton little choice but to sign the legislation intended to deny Castro
the foreign investment that had become his regime's economic lifeline. Clinton could
hardly ignore the Florida primary, with its strong Cuban-American community calling

for a military response, which was only two weeks away.

1.2 The United States Embargo before Libertad

When Fidel Castro's revolution gained power on 1* January 1959, the US had substantial

private investment in Cuba, totalling about $2 billion. Castro's initial liberalism soon

7 “US Makes the Best of UN’s Softer Denunciation of Cuban Downing,” International Herald Tribune, 28"
February 1996, p. 3.

% This inconvenienced Americans more than it punished Cuba, for one could still fly to Havana, but only
via a third country.

° Independent Editorial, Op. cit. footnote 4.
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dissipated as he began consolidating a Marxist police state, nationalising private property
and supporting revolutions abroad. The US sought to isolate Cuba through a series of
escalating trade embargos, culminating in the 1963 comprehensive embargo imposed by
the Cuban Assets Control Regulations, under Washington's Trading with the Enemy Act.
All Cuban assets in the US were frozen, and American citizens were prohibited from
engaging in any commercial or financial transactions with Cuba. Travel was forbidden,
as was sending money to relatives in Cuba, though clandestine remittances were sent
before legalisation in the 1990s. Criminal penalties for violations were severe; up to ten
years prison sentence and $1 million in corporate fines. (Treasury 1963) This embargo
had limited extraterritorial effect, principally because its application was restricted to
American businesses and individuals and foreign businesses owned or controlled by
American companies. Serious negotiations over compensating Americans for property
expropriated by the revolution have never been held; Castro has offered limited
compensation, but this is complicated by counterclaims for damage to the Cuban

economy caused by the American embargo.lO (Roy 2000a: 63)

Since 1965 the United States has maintained a list of claims by American nationals
against Castro's Cuba, arising out of the expropriations that occurred after 1* January
1959. These claims have been 'certified’ by the United States Foreign Claims Settlement
Commission, which means that there has been a pre-settlement adjudication of the claims
by the United States. These certified claims would be included in any compensation
negotiations with the Cuban government. There were 5,911 claims with a value of
almost $2 billion certified through this process by 1970. The Cuban government argues
that the cost of the American sanctions, which it estimates at $67 billion, must be offset

against any American property claims. (Askari et al 158)

Castro benefited from intensive Soviet subsidies worth about $6 billion a year, with 85
per cent of Cuban trade with the Soviet Bloc in 1988; this largely offset the deleterious
effects of the American embargo. The collapse of communism in 1990 led to a sharp

contraction in the Cuban economy. GDP declined by almost 50 per cent by 1993;

' Cuba has compensated other countries whose assets were seized, among them Mexico, [taly, France,
Switzerland and Britain. See Anita Snow, “Cuba: Long-Ignored Property Claims at Center of US-Cuba
Debate” Associated Press 24™ August 1996.
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particularly hard hit were the foreign exchange earning sugar and nickel industries,
suffering largely due the inability to import the fertilizer and fuel crucial to sustaining
them. (Lisio 1996: 696) This crisis ushered in the 'Special Period', in which Castro
undertook drastic economic reforms, entailing austerity measures internally, and
incentives to attract foreign investors, particularly in tourism, leading to 110 joint
ventures by 1993. Continuing hardship brought further reforms - legalising dollars,

allowing full ownership by foreigners, and extending opportunities for self-employment.

The economic deprivation suffered by their brethren propelled Cuban-Americans to send
ever larger remittances to relatives at home; estimates range to over $1 billion by 1999.
By 2003, Cuba had (quite successfully) made the transition from a highly centralised
economy to a form of state capitalism, with state-owned industries increasingly
decentralised, and more than 300 investment projects planned jointly by foreign
investors and the government. The cost, however, has been the erosion of social
equality, as there exists a two-tier society: the privileged with access to dollars and
‘dollar stores', and those who are paid in pesos.!' Paradoxically, the educated elite, such
as doctors and professors, struggle in pesos, while chambermaids and waiters work in the
dollar economy. Cuba's faltering economy is mainly a result of an inefficient centralised
system, and a continuing reliance on a monocrop that places it at the mercy of the
vagaries of weather and world commodity prices, rather than a direct outcome of the

American embargo. (Askariet al 111-151)

In order to attract foreign investors in the 1990s, Castro staged an international fire sale
of the properties he had confiscated in the 1960s. For example, Cuban government
brochures advertised properties like the "Hermanos Diaz" petroleum refinery in Santiago
de Cuba. The brochure highlighted the American technology, but failed to disclose that
the refinery had been confiscated from Texaco in July 1960 (Sanchez 1995: 127). In
1991 and again in 1993, in reaction to the increasing foreign investment in Cuba,
American embassies warned foreign companies against investing in Cuban properties

subject to certified claims by American nationals.

"' Castro abruptly announced an end to the dollar economy in October 2004. See David Adams, "Castro
Bans the Dollar in Response to American Sanctions," The Times, October 27, 2004, p. 16.
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In anticipation of Castro's imminent demise with the worldwide collapse of communism,
the US strengthened and expanded the scope of the primary embargo through a series of
new regulations in the 1990s. These moves were largely supported by Cuban-American
exiles, who dreamed of returning to a post-Castro Cuba paradise, by certain American
companies who had much to gain by Castro's fall,'* and by a conservative, anti-Castro
Congress. For example, in October 1991 Washington reduced the dollar amount of
remittances that could be shipped to close relatives in Cuba. In April 1992 the US
prohibited the entry into American ports of vessels engaged in trade with Cuba. In
October 1992, President Bush signed the Cuban Democracy Act of 1992, which
prohibited foreign subsidiaries of American companies from doing business in Cuba and
barred foreign vessels that transported goods or passengers to or from Cuba from

American ports for six months.

Senator Jesse Helms (R/NC) and Congressman Dan Burton, (R/IN) introduced their bill
to harden the Cuban embargo in February 1995. Heated opposition forced Senator
Helms to delete the more controversial provisions of the legislation, resulting in the
Senate and House approving different versions of the bill in autumn 1995. The bill
proceeded to a conference committee to reconcile the differences, but most lawmakers

assumed the legislation would simply fade away.

Support for increasing pressure on Castro was far from universal in the US. Corporate
America lobbied President Clinton and key congressional leaders for further
modification of the Cuban embargo as some restrictions on travel and
telecommunications were eased. Many American firms undertook 'goodwill' missions to
Cuba to explore possible future investments pending the removal of the embargo. (Falk
1996) The Republican sweep of Capitol Hill in 1994 made it difficult for Clinton to
launch any new Cuba initiatives, but there was a feeling that his Administration would
begin to normalise relations after the 1996 presidential elections. (Brenner and Kornbluh

1995: 39)

Then Castro shot down two civilian Cuban-American aircraft on 24™ February 1996.

Libertad's conference report was significantly harder on Castro than either of the

2 For example, Bacardi Rum Corporation, which sought to recover nationalised sugar propetties.
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previous House or Senate bills. Despite Clinton's well-documented reservations over the
bill, the White House and Capitol Hill reached a speedy compromise in late February, as
all sides wanted to avoid a pitched legislative battle and present a unified front to Castro.
The only concession granted to the President was limited authority to suspend the right
of Americans to file suit in US courts against foreign businesses that 'trafficked’ in

expropriated American assets.

Congress passed the Cuban Liberty and Democratic Solidarity Act by overwhelming
majorities - 74 to 22 on 5" March in the Senate and 336 to 86 on 6™ March in the House.
President Bill Clinton enthusiastically signed Helms-Burton into law on 12" March
1996, making it Public Law 104-114; while Clinton could have continued to express
reservations, he had little room for manoeuvre, as he was "boxed in by Cuba's

confrontational tactics and domestic political realities." (Doherty 1996a)
1.3 Text of the Helms-Burton Act
1.3.1 Purposes

The Cuban Liberty and Democratic Solidarity Act (Libertad) stated as its purpose:

e toassist the Cuban people in regaining their freedom and prosperity, as well as in joining the
community of democratic countries that are flourishing in the Western Hemisphere;

e to strengthen international sanctions against the Castro government;
to provide for the continued national security of the United States in the face of continuing
threats from the Castro government of terrorism, theft of property from United States
nationals by the Castro government, and the political manipulation by the Castro
government of the desire of Cubans to escape that results in mass migration to the United
States;

e to encourage the holding of free and fair democratic elections in Cuba, conducted under the
supervision of internationally recognized observers; '

* to provide a policy framework for United States support to the Cuban people in response to
the formation of a transition government or a democratically elected government in Cuba,
and

e to protect United States nationals against confiscatory takings and the wrongful trafficking in
property confiscated by the Castro regime. (PL104-114, §3)

Three of these six purposes detailed American assistance and support for the return of
democracy in Cuba, giving the impression of sincere motives behind the legislation. In
fact, the bulk of the legislation was devoted to extending and strengthening the embargo

against Cuba, and to protecting the property rights of American nationals.



26

The third stated purpose of the Act implied that Cuba presented a continuing 'national
security' threat to the United States. Cuba had posed a significant threat to the US during
the Cold War, particularly when Russian missiles were stationed a mere ninety miles
from the Florida coast during the Cuban Missile Crisis of 1962. Cuba was also a force
for destabilisation in the Western Hemisphere with its promotion of revolution.
However, Cuba of the 1990s was a weak and impoverished nation; a 1995 Pentagon
report confirmed that Cuba no longer posed a military threat to the US. When challenged
that Helms-Burton violated fair trade regulations of NAFTA and the WTO, Washington
responded that Helms-Burton was not a trade issue, but rather an issue of national
security; perhaps Washington was preparing to defend Helms-Burton from its inception

on the national security escape clause of those multilateral institutions.

The actual body of the Helms-Burton Act consisted of four 'titles'. Title I contained the
greatest detail, dealing with the extension of sanctions against Cuba. Title II focused on
the transition to democracy in Cuba. Titles III and IV dealt extraterritorially with

property rights.

1.3.2 Title I: Strengthening International Sanctions against the Castro

Government

Congress found that the "acts of the Castro government, including its massive,
systematic, and extraordinary violations of human rights, were a threat to international
peace" (§101/1). Therefore, the US intended to seek an international embargo against
Cuba in the UN's Security Council. (§101/2).

Perhaps the most significant section of Title I was the 'codification’ of the embargo on
Cuba: '

"Codification of Economic Embargo: The economic embargo of Cuba, as in effect on March
1, 1996, including all restrictions under part 515 of title 31, Code of Federal Regulations, shall
be in effect on March 12, 1996, and shall remain in eftect, subject to section 204 of this Act."
(§102h) .






























































































































































































































































































































































































































































































































