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ABSTRACT
Freedom of religious and belief is a recognized right in international law. In order to
understand, interpret, develop and implement this right, it is important to go back and
analyse the fundamental reasoning behind this right. Freedom of religion and belief is
a contradictory right: a freedom for self-constraint. It is a double-sided right, a right of
expression and a right of identity, two aspects related to individual and group
perceptions of this right. Therefore, this right must be understood through a conflict
between competing conceptions of individual and group rights. International law
should protect the religious freedoms of individuals, and should protect groups only
as derivative from the rights of individuals, and never in contravention of them, and
generally does so. Current tendencies towards recognising group rights raise concerns,
highlighting the importance of this determination. The conceptual analysis of the right
serves as a critical tool for discussion of specific conflicts of rights regarding religious
freedom, in different area of legal regulation.
Different state constitutional structures concerning religion have important
implications for analysis of the group/individual conflict. A categorization of
constitutional arrangements shows that each presents problems for guaranteeing
religious freedom. The constitutional analysis shows religions have public
characteristics, and so must abide by human rights norms. The recognition of group
rights compromises state neutrality, central to liberal theory. Whatever their
constitutional arrangement, states must allow participation in religious communities
while protecting individual rights.
Particular conflicts are analysed: A conflict between group and individual rights exists
between community religious autonomy and women’s rights. While international law
has been decisive in mandating supremacy of individual rights in this conflict, it has
not addressed some of the root causes undermining women’s individual rights.
Children’s religious freedom, in conflict between state, religious group, family, and
child, has not always been amply protected in international law, due to absence of
differentiation between group and individual interests. Lastly, use of speech by
individuals directed against, or in conflict with, religious groups, such as blasphemy,
proselytism or hate speech, is addressed.
Discussion of these conflicts examines difficulties created, and shows that although
some states, based on their respective histories, religions, and cultures, protect the
group over the individual, ultimately only an individualistic approach of international

law is a coherent way of protecting religious freedom as a human right.
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INTRODUCTION

‘What is the area within which the subject... is or should be left to do or be
what he is able to do or be without interference from other persons?’...’What
or who is the source of control or interference that can determine someone to
do, or be, this rather than that?’ The two questions are clearly different even
though the answers to them may overlap.

Isaiah Berlin [1969] p. 118

Freedom of religion is a seeming contradiction in terms. Freedom is the absence of
constraint, religion is a self-imposed constraint on freedom. Freedom of religion is
thus a unique human right. Religion is an all-encompassing normative system,
providing a complete value system for all aspects of life. Therefore, it poses an
authority alternative to that of the state. In this, religious freedom is different from
other human rights. Other human rights, such as free speech or privacy, are not
associated with an alternative normative system. There is simply no such thing as a
normative system of speech or of privacy. The construction of the right of freedom of
religion must therefore deal with elements of constraint as well as freedom, and so the
interpretation and protection of religious freedom as a human right is more

complicated than that of other rights.

Because of this nature of religions as systems of rules, religions might claim group or
institutional determinations to supersede individual autonomy. In fact, a vital
constitutive part of many religions might be the ability of the group or its institutions
to make binding determinations for its members. As will be seen, the group can stand
in conflict not only with non-members but also with its members and its own

dissenting sub-groups.

Religions as communal normative systems, alternative to legal authorities, operate on
different levels, from the smallest community - the family - to transnational
communities. Religion can form an important part of state identity, particularly in the
process of state building, as did, for instance, the rise of autocephalous Churches in

the states of the former Soviet Union (manifested in the legal regulation of



registration of religionsl). Religion can be a force behind regime change (Iran), or
aligned with it (Franco’s Spain). Legitimation of religion can be associated both with
democratization (post-Soviet Russia) and with a change to totalitarianism. Religion is
often entwined with other aspects of the state. Indeed, the relationship between state
and religion is not static. Religious changes can cause constitutional changes, and
changes of regime can use religion to power the political and constitutional change.
With the arrival of new religious groups, through immigration or mass conversion,
states which before had only to determine their legal relationship with a predominant
religion, now have to do so with several religions, which may serve for their members

as competing sources of authority with the state.

Any determination in international law as to how states must accord the right to
religious freedom restricts the state’s ability to manifest its own ideology and restricts
its sovereignty. This is true regarding all international protection of human rights, but
especially so with religious freedom, as the religious, or alternatively secular, outlook
is often an important part of the state’s self-definition. Nevertheless, perhaps even
more so because of this, it is a restriction which must be made in order truly to accord

religious freedom.

This study argues that central to the interpretation of religious freedom is the
understanding of the clash between individual claims and group claims. It argues that
religious freedom is foremost an individual right; a right of groups can only be a right
derivative of individual rights, and thus can never supersede them. Conceptually,
group rights of religious freedom do not exist except as aggregates of individual right.
Therefore, such rights should not be recognized (except as derivative rights). States
do, in practice, recognize group rights. For this reason, I will refer to group rights,
where such have been recognized, even though their existence and legitimacy is
disputed in this work. (I refer to group rights and community rights interchangeably,

as there is no meaningful difference between the terms for the purposes of this work).

The argument in this study is both that the supremacy of individual rights to group

rights ought to be the interpretation of international law, and that largely it is so.

' See Chapter Three.




















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































