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ABSTRACT

This study analyses the dynamics of the police decision to invoke deadly force in
a particular situation called encounters, using the Mumbai police as a case study.
Police encounters in India are officially portrayed as spontaneous, unplanned
‘shoot-outs’ between the police and alleged criminals, in which the criminal
almost invariably is killed but there are hardly any injuries on the part of the
police. However the ‘cover story’ is always the same raising the suspicion that it

is a cover up for facts that might not be legally defensible or permissible.

The core of this study is to understand why in a free and democratic society like
India, such abuse of police use of deadly force is not only tolerated, but also in
many ways (both overtly and tacitly) encouraged. The study adopts a qualitative
approach to understand police officers’ perspectives of the issues surrounding the
use of deadly force and compares it with the perspectives of a few influential
opinion makers via in-depth semi-structured interviews. A broader examination
of media, social, organisational and governmental responses towards police use
of deadly force helps contextualize police justifications within the Denial Theory
framework and the study draws upon wider policing literature in the UK, USA,
South Africa and certain Latin American countries to explain why this form of

police violence occurs.

The abuse of deadly force has to be understood as not only a social problem, but
also a sociological one. It gives rise to fundamental questions such as — what
makes ordinary, ‘decent’ human beings do horrible things? What motivational
techniques and justifications are used to override social norms governing moral
conduct? This problem has received little attention in the Indian context, to that
extent the research will fill a gap in the existing criminological literature and
allow for a more comprehensive understanding of these issues. Also, by drawing
lessons from the experience of other countries who have tackled similar
problems, it will provide broad guidelines and recommendations for reforms in

policing policy and practice.
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INTRODUCTION

Police encounters are a peculiar feature of Indian policing. An encounter is a
spontaneous, unplanned ‘shoot-out’ between the police and alleged criminals, in
which the criminal is usually killed, with few or no police injuries. However the
police ‘cover story’ (Hunt & Manning 1991) from official sources and cited in
the media is always the same raising the suspicion that it is a cover up for facts
that might not be legally defensible or permissible. The term encounter is not just
police jargon but is part of everyday discourse in Mumbai, where my research
was conducted and in the rest of India and is used by police officers, media and
public to refer to police use of deadly force in circumstances described by one
newspaper report as follows:
“‘Mumbai Police pats itself as encounter deaths double’

The Mumbai police call it ‘proactive policing’. In everyday parlance,
it is referred to as an ‘encounter’ between policemen and gangsters
that always results in the death of these gangsters.

That these encounters do not have a surprise element, instead are
planned, to a large extent, by the police, no longer raises eyebrows.
But even by their own standards, Mumbai police have been far too
‘proactive’ in 2001 compared to the past few years...In 2000, the
total number of alleged gangsters killed in encounters was 49, and the
year before that it was 60. The quantum leap to 94 has certainly sent
shockwaves through the underworld. Extremely pleased at this leap,
Police Commissioner M.N. Singh said: “Organised crime is well
under check. This is the final blow”. (The Indian Express, Mumbai,
December 29, 2001)

Of all types of force used by the police, deadly force is cause of most concern,
not only because its consequences are irreversible and irreparable, but because it
‘affects citizens’ attitude toward the police and toward the government in
general’ (Geller & Scott 1991), as does all inappropriate use of force. The core of
my study is to understand why it is that in a free and democratic society like
India, the abuse of deadly force is not only tolerated, but in many ways (both
overtly and tacitly) encouraged. I set out to answer the question that has been

asked by others - what makes ordinary, ‘decent’ human beings do horrible
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things?; and how are such ‘wrongdoings’ on the part of state actors justified in a

democratic society?

I worked as an officer of the Indian Police Service (IPS) in the state of Uttar
Pradesh, which is one of the more backward, illiterate, densely populated, and
crime-infested regions of the country. My experience, during training and
subsequently in the field, led me to believe that the influence of the occupational
subculture' is ubiquitous and tangible. There is formal emphasis on the rule of
law and due process, but these are viewed by police officers more as obstacles to
be overcome in the ultimate quest to tackle crime and law & order problems. The
‘heroes’ or ‘model cops’ to be emulated are those who have proved their
‘bravery’ or ‘toughness’ in the field through dealing with one or more ‘dreaded
criminals’ in encounters. These messages are rarely articulated explicitly, but are
disseminated in more subtle ways, that are nonetheless very powerful. A few
young officers even join the police with the aim of joining the ranks of encounter

‘heroes’ and tend to use deadly force with less reservation than is mandatory?.

This pattern is not replicated across India as some states have a much better
record on the use of deadly force than others. Areas facing serious challenges
from Naxalites (communist rebel groups), organised gangs, very high levels of
serious crime (for e.g. dacoit® infested areas), and separatist groups or terrorist
operations, have a greater tendency to engage in encounters than others.
Furthermore, the context and circumstances in which encounters happen are very

different in all these different situations.

Certain states in India that were and some that continue to be affected by
counterinsurgency, like Punjab, Kashmir, Assam and other North Eastern states

have different experiences as compared to those affected by militant Maoist

! Several studies have shown that the police organisation has a particular occupational culture,
which is shared by almost all police forces across the world. It is characterised by mission, action,
cynicism, suspicion, pragmatism, machismo, solidarity, isolation etc. ( Reiner 2000a).

% Studies by Van Maanen (1973), Hunt (1985) and Harris (1978) found that a similar process of
‘indoctrination’ of new police recruits into the ‘masculine ethic’ and the regaling of war stories
featuring violence by instructors was a feature of police training in the US.

3 Dacoity is defined under section 391 of the Indian Penal Code as robbery committed conjointly
by five or more persons.
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rebels. Gossman (2002) describes types of ‘death squads’ that operate in various
parts of India, differentiating between out-of-uniform police officers who form
death squads in insurgency ridden Punjab; security forces (army, paramilitary
forces, and the police) operating in Kashmir and in Assam, threatening and
assassinating militant leaders and other opposition figures; and special police
squads operating in Naxal infested areas. The Naxalite movement began in India
in 1969 formed by radical Maoists, who believe that the enemy of class struggle,
defined as power-wielders in the existing social order, have to be eliminated even
if that enemy (state agents) may not have directly harmed them. States affected
by the Naxal movement include Bihar, Chattisgarh, Andhra Pradesh, parts of
Orissa, Maharashtra, Madhya Pradesh and is spreading to Uttar Pradesh. In these
states, especially Andhra Pradesh, special police squads have executed suspected
militants and prominent activists in custody and “claim that they have been killed
in armed ‘encounters’; for most of these routine killings, no elaborate cover-up

was considered necessary” (Gossman 2002: 262).

Another pattern of encounter killings was well established in Punjab (during the
days of insurgency in the 1980s and early 90s) where the ‘victim’ was detained,
and tortured for several days before being killed. Gossman (2002: 268) suggests,
“government practice of providing cash rewards for police who eliminated

wanted militants encouraged the police to engage in extrajudicial killings”.

Encounters may be considered by the police to be nau{ral fallout of routine
policing in these ‘difficult’ areas. However, it is my belief that in other parts of
the country, especially in some large cities like New Delhi and Mumbai,
encounters are used more as a deliberate, short cut method to bypass the delays
and uncertainties of processing ‘criminals’ through the criminal justice system
rather than being spontaneous shootouts between organised criminals and the

police.

Police encounters are not only ‘prized’ internally by the police organisation and
are sometimes rewarded by the government (either with one-rank-promotions, or
bravery medals, and/or other privileges), but also enjoy some societal approval in

Mumbai. There have been several examples when the police have been publicly
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congratulated for ‘acts of bravery’ that have ridden society of a ‘menace’. Most
police officers® consider their work to be not just a job, but to be a ‘way of life
with a worthwhile mission’ (Reiner 2000a; Skolnick and Fyfe 1993) - to serve
the public and protect society against the forces of evil. Public adulation is a
heady stimulant and combined with positive press ratings and organisational
approval in the form of allowing such actions to continue unquestioned, can
serve to demolish any moral compunctions that the police have towards
depriving another person of life. All police officers are recruited from among
ordinary citizens, (albeit at different levels and ranks) and are not inherently evil
or natural ‘killers’. The question that arises is how and why do ordinary people
kill fellow citizens? The explanations might lie in their difficult working
conditions, the demands of the socio-political milieu within which they operate,
combined with a spiralling crime problem that have led to a situation where
‘criminals’ are seen to deserve executions. Or could it be the case that since most
police encounters are not subject to detailed scrutiny, the decision to invoke
deadly force maybe undertaken lightly, or without considering the full impact of

the moral and legal aspects involved? The research focuses on these issues.

There is growing human rights awareness in India and a number of Non
Governmental Organisations (NGOs) and pressure groups have over the past few
years questioned some of these more dubious police tactics and actions. Over the
past decade there has been some public outcry against encounters and criminal
action has been initiated against some well-intentioned but misguided policemen

who have been involved in encounters.

The main reason I chose to study the police use of deadly force is not only
because it has a very significant impact on the right to life of the victim, but it
also affects the life of the police officer involved, in many far-reaching ways -
from being involved in criminal or departmental proceedings and inquiries to

maintaining their moral well-being. Solving the moral dilemma of using ‘dirty

* In India a distinction is drawn between the subordinate ranks (men) and officers (called
Gazetted Officers and are of the rank of Assistant Commissioner of Police or Deputy
Superintendent of Police and above). However, I shall be using the term ‘police officers’ to cover
all ranks of police personnel.
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means to achieve good ends’ (Klockars 1991) is something every police officer
has to confront during his/her career in some form or the other. By undertaking
this research I hope to explore the issues that contribute to encounters in a non-
judgemental manner to enable other police officers, as well as myself, to better
understand the truly complex nature of the issues that surround the police
decision to invoke deadly force. This study is important in providing sociological
insight into an area that has profound ramifications for policing, police

malpractice, and the social and cultural context in which it takes place.

The aim of my research is not merely to uncover or describe police use of deadly
force, but in order to understand the use of force,

“One must evaluate them [police accounts] from the point of view of
the cops who succumb to these moral hazards of their occupation.
Doing so requires that the cops themselves be permitted to speak at
length and in intimate detail about these issues. As they do, they
often advance extremely complex and sometimes highly seductive
moral and psychological arguments for their behaviour.” (Klockars
and Mastrofski 1991: 396)

Therefore, an important part of the research is to explore the different ways in
which police officers and people whom I call ‘claimsmakers’ interviewed
perceived and talked about issues around encounters. Various justificatory
arguments used by officers and described in the following chapters clearly
indicate that they used a discourse of denial to account for encounters, arguments
that not only neutralised their actions but also served useful functions for the
audience they were intended for. Thus the discourse of denial served two
purposes: first, ameliorating guilt or culpability about the action itself; and
second, enabled the public to respond to encounters not as cold-blooded police

killings but as part of a justified war on crime.

Encounters have not yet been publicly perceived as a ‘social problem’ - ‘a social
condition that has been found to be harmful to individual and /or societal well
being’ (Bassis et al 1982: 2) - in India. It is therefore imperative to understand
how the phenomenon of encounters is socially constructed by ‘claimsmakers’
asking the sorts of questions that Best (1995) explores: what sorts of claims get

made; when do claims get made, and by whom; how are these claims received by
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the intended audiences and under what conditions? By adopting a form of
contextual constructionism in the research, I explore the claims made by those
interviewed (officers and ‘claimsmakers’) in Chapters 4, 5, 6, and 7. In the final
Chapter I reconcile the subjective construction of these claims about the social
condition of encounters with my own evaluation of whether objective reality
corresponds to claims made by the actors interviewed, drawing upon available
literature and similar studies in other countries. This final chapter will use ‘their’
(interviewees’) reasons to extrapolate ‘the’ (structural) reasons for why
encounters happen (Cohen 2001:58), why they are tolerated, and identifies

agendas for future research.

The Thesis is organised in the following manner:

I begin by reviewing the literature on police violence in chapter 1, concentrating
on studies of police violence in some western democracies, especially the US, the
UK, Canada and Australia; as well as in other less developed democratic
countries, in Latin America and Africa. I situate the Mumbai police within this
wider literature and discuss the various models (individual, situational,
organisational and structural) put forward by criminologists and sociologists to
explain the causes of police violence, that are relevant to the Mumbai situation. I
then explore the ‘moral dilemma’ that arises in situations that call for solutions to
a ‘means-and-ends’ problem. The content and nature of policing is intrinsically
linked to the use of force, and in many countries has been associated with some
form of racial discrimination. The situation in India, and Mumbai, in particular,
is slightly different, in that, the use of deadly force by the police is allegedly not
necessarily directed against members of a minority ethnic community or group,
but against ‘hardened criminals’, who are not distinguishable as a visibly distinct

group of victims.

In Chapter 2 I discuss the methods adopted to examine police encounters and
discuss the methodological issues arising from this research including the ethical
issues involved in researching a sensitive topic, as well as situating myself in the
research process. The research is primarily qualitative as I was interested in
understanding issues around encounters from the perspective of the police

officers as well as ‘claimsmakers’ who were responsible for the public discourse.
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The richness of the material is derived from delving into the individual’s
perspective and justifications of encounters. The question - how do ‘they’
explain these issues to themselves and to other public audiences could only be
answered by adopting a qualitative approach based on semi-structured

interviews.

In Chapter 3, I introduce Mumbeai city and its socio-economic and cultural place
in Indian life. The city, its size, population, ethnic composition, importance as a
commercial trade centre, its manufacturing and service industries, and its special
position as the capital of the film industry in India (Bollywood) all demonstrate
that Mumbai is unlike any other city in India and has a unique social, cultural and
economic position. The city’s contemporary police force has grown out of a
colonial legacy of policing based on the model of the Royal Ulster Constabulary.
I describe the structure of the police service, as well as the administrative
framework that provided the context within which encounters emerged and
different power structures operated and influenced the politics of day-to-day
policing. I also describe the growth of organised crime in Mumbai since the
1970s that led to the use of deadly force by the police, in scenarios constructed as
encounters. 1 describe the growth and development of some of the leading gangs,
and how their activities impacted on citizens of Mumbai. The twin processes of
the politicalization of organised crime and the criminalization of politics in

Mumbeai are also discussed with reference to organised crime.

Chapters 4 and 5 focus on police officers’ perspectives of encounters, their
understanding of the term, and attitude towards the legality, morality, desirability
and acceptability of encounters, individually and organisationally. Police
officers’ perception of their role and responsibilities are vital in shaping their
attitude towards encounters and whether they are willing to adopt or condone
these actions. Their perception of how the public respond to the use of deadly

force is also important in understanding their justifications for encounters.

In Chapter 6, I put perceptions of police officers’ perspectives on encounters
together with Stan Cohen’s Theory of Denial to demonstrate how officers use

denial and justificatory accounts to explain the necessity and importance of
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encounters in Mumbai. Police officers have to live with the fact that they used or
condoned the use of deadly force as perpetrators or bystanders and that they act
as judge, jury and executioners against alleged criminals. I suggest that classic
denial mechanisms are used to justify their actions to themselves and to their

audiences.

In Chapter 7 I explore the themes around encounters that emerged out of the
interviews with ‘claimsmakers’ in Mumbai. I call the group of people I
interviewed ‘claimsmakers’ because these particular individuals - lawyers,
journalists, judges, politicians, Human Rights activists and representatives from
the industrial associations - actually had made public claims about encounters
over the period of study (1993-2003). These interviews were used to
contextualize the conviction of police officers that society not only approved of
and encouraged their actions in encounters, but that there actually was a vocal
social demand for such proactive action. I describe that while there was no
consensus on the moral or legal rectitude of police encounters, there was a
common belief that encounters were very effective as a short-term measure to
control spiralling organised crime. There was also a belief that even though
police actions were suspect, there was very little anyone could do to prevent or
punish ‘wrongdoing’. Furthermore, a striking feature of these interviews was the
lack of consternation or protest that the police were involved in executing alleged
criminals and this appeared to provide the moral impetus to police justifications

of encounters.

In Chapter 8, I take one step back from these stories and explore ‘the’ reasons
why police actions were not challenged. I look at the wider structural and
systemic factors that create conditions where killing ‘hardened’ criminals seems
to be the last resort for the police to gain some control in the fight against crime.
I also examine the social and political situation in a commercial, crime-ridden
city, preoccupied with protecting its businesses, manufacturing units and service
industry as well as safeguarding the life and property of its citizens. I discuss the
wider cultural and specifically police subcultural factors that made encounters
both feasible and acceptable. Janet Chan’s use of Bourdieu’s concepts of field

and habitus to provide a cultural explanation for the existence of police deviance
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is explored in this context. I also compare and contrast factors accounting for
police abuse of force in Mumbai with prevailing conditions in some other
democratic societies where police executions feature prominently and examine
how criminologists have accounted for police killings in these societies. I
examine how different police forces and policy makers in other countries have
sought to control police use of deadly force by introducing legal, procedural,
cultural, and/or structural changes and whether these have proved to be effective
in limiting that use. I also suggest possible ways in which favourable conditions
could be developed in Mumbai to curb excessive use of deadly force by the
police and protect the right to life of every citizen. The final part of this chapter
summarises the findings of the research and draws conclusions about - what
makes ordinary human beings abuse deadly force and how is such abuse justified

in a democratic society.
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CHAPTER 1: POLICING AND THE USE OF DEADLY FORCE: A
REVIEW OF THE LITERATURE

1.1 Introduction

The use of force has always been an integral aspect of policing. Distinguishing
between the use of justified, legitimate force and illegitimate force raises many
complex and delicate moral, legal and sociological conundrums. Explaining
variations in the use of force, legitimate or not, also requires understanding
police actions and the exercise of discretion that have been at the heart of
empirical and theoretical research on policing as it has developed in the Western

world over the last half century.

Sociologists who have studied the police in various parts of the world have
suggested that police work is characterised by similar features, such as danger,
authority, and the mandate to use coercive force that is non-negotiable (Skolnick
& Fyfe 1993, Bittner 1975). As the law enforcement agency of the government,
the police see themselves as the ‘thin blue line’ that separates anarchy from order
(Skolnick 1975). It is often when police act idealistically, with a ‘sense of
mission’ (Reiner 2000a) to control a dangerous and unruly underclass, that the
most shocking abuses of police power take place (Skolnick & Fyfe 1993). The
police are armed and potentially dangerous in most countries and while
protection by the police is generally assumed theoretically, protection from their
misdeeds and mistakes is more problematic and less well-defined (Manning
2003). Studying police use of force is important not only because its proper
execution is essential for maintaining state order and legitimacy, but also as it
affects the public’s perception, attitude and behaviour towards the police and the

government (Friedrich 1980).

In this chapter I discuss relevant theoretical precepts that have guided the study
of police use of force in the literature, beginning with studies of policing in India.
I then review the broader literature on the police use of force, especially the use

of deadly force.
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1.2 Review of Literature: The Indian Police

Research on the modern (i.e. post independence®) Indian police begins with
Bayley’s (1969) pioneering work that looks at the relationship between the police
and political development in India. Its insights are largely valid even today and
inform my research in mapping out the structure and role of the police
organisation in India (Chapter 3). Since Bayley’s study, there has been little
rigorous academic research on the Indian police, especially on the use of force.
Many books written on the Indian police are either personal accounts of senior
and retired police officers about their own experiences (for e.g. Nath 1981;
Rebeiro 1998; Singh 1999; Rajagopalan 2000; Vaikunth 2000; Subramanium
2000; Bedi 1998, 2003; Khan 2004) or mainly descriptive studies or work
located within the structural-functional theoretical school written by public
administration scholars and criminologists (Mukhopadhyaya 1997). Most of the
discussions appear to be armchair theorizing, that may be valuable but lack
empirical grounding and there is very little written about the police from a
critical sociological viewpoint (Verma 2005). This body of literature based on
police officers’ reflections on their own experiences and understanding of the
socio-political situation is not necessarily either biased or inauthentic, but does
lack a certain objectivity and appreciation of the complex dynamics of police
decision making and actions. While there have been no studies directly related to
the police use of force or deadly force, the studies referred to above and other
studies identify problems with the Indian police (Mehra 1985, Ghosh 1993).

One of the most systematic and authoritative analysis in the field of policing and
human rights is Krishnamurthy’s (1996) study. Although his focus is mainly on
the rights of the accused in pre-trial processes, he identifies some of the factors
that are commonly used to ‘explain’ abuses of police power in India, many of
which would apply to the abuse of deadly force too. These include: ego
gratification of officers; corruption; police sub-culture; perception (of the officers

and public alike) that the police have to be brutal to be effective; political and

* India gained independence from British colonial rule on 15% August 1947 and became a
Republic on 26" January 1950.
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other group pressures; work overload; lack of scientific approach and training;
lack of infrastructure and resources; lack of openness in police working; poor
treatment of subordinate staff by supervising officers; and the belief that ‘bad’
means to achieve ‘good’ ends are justified. Nonetheless, after identifying these
serious institutional and organisational problems, Krishnamurthy then dismisses
them as being no justification for ‘lawless actions’. However, some of the points
raised by him recurred in my interviews with police officers and were part of

their discourse on justifications for the use of deadly force.

There have been a variety of National and State Police Commissions set up since
the early 1960s looking into the question of police reforms. The reports of the
National Police Commission (1978-81) identify numerous structural and
organisational problems faced by the police and have made recommendations to
improve working practices and service conditions, including training,
administration, and accountability structures. Even though the recommended
reforms are comprehensive, Verma (2005) is critical of the recommendations of
the National Police Commission for not proposing change incrementally, but
because they advocated overhauling the entire system. The result would have
tilted the balance of power away from the politicians and bureaucrats and in
favour of the police and this, naturally met with severe resistance from the
government machinery. Also, despite its sweeping mandate, the National Police
Commission did not open its discussions to social scientists, other external
consultants, and activists; did not involve the media or initiate a public
discussion; and also did not take into account sweeping changes in policing
around the world, failing to go beyond managerial changes (Verma 2005).
Recommendations of subsequent committees, the Rebeiro Committee (1997), the
Padmanabhaiah Committee (2000), the Soli Sorabjee Committee (2006), and
various other proposals of expert bodies, outcomes of seminars, conferences,
police workshops and State Police Commissions have all remained exercises in
futility (Dhillon 2005) because they mainly recommend operational and
administrative independence from political control. As a result, there has been
little or no attempt made by any of the governments since India’s Independence
to introduce legal and administrative reforms, or training improvements, that are

long overdue.
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Given the little relevant research on police violence in the India, I have relied on
accounts of police violence in countries as diverse as the USA, UK, Canada,
Australia, Brazil, Argentina, Guyana, South Africa, and Jamaica, to inform this
study. Issues of police violence in Latin America and South Africa and some
other third world countries are similar to those in India given a common
background of colonial imperialism, a culture of violence, developing
economies, class inequalities, and widespread poverty that the they share, though
there are also admittedly some crucial differences between these countries (see
Chapter 8).

I find that a lot of my work resonates with early studies on policing in both the
USA and the UK. This could be due to two reasons: first, there are certain
similarities between the conditions under which the police described in these
studies were operating, especially as described by Bittner (1975), Skolnick
(1963), Westley (1970), Holdaway (1983) and others on policing in the 1960s
and 70s in the US and UK and those of the Mumbai police. The level of
awareness on issues such as human rights and due process and rule of law are, if
not identical, at least, comparable. The second reason could be that these studies
are among pioneering works commenting on the working of the police. Thus, the
methods used by these scholars to arrive at their analysis - primarily
ethnographic, and incorporating qualitative methods such as participant
observation and interviews - are similar to the ones used in this study. My study
makes the modest claim of being one of the first qualitative studies on policing

and use of deadly force in one city in India.

1.3 Police Use of Force

Manning (1977: 40) suggests that British policing is synonymous with “legal
monopoly on violence and is protected to the point of legal sanctioning for the
use of fatal force”. There might be disagreements about the view, especially
since the British police do not have a legal monopoly of violence — they have
greater legal powers than ordinary citizens, but anyone is entitled to use violence
in certain circumstances e.g. self-defence. Also the police are not necessarily

protected for use of fatal force but their immunity is dependant on the

23



circumstances surrounding the particular incident. This is just one illustration of
how issues around police use of force are fraught with complexities. However,
the concept of ‘the capacity to use force as the core of police role’ (Bittner 1991:
42) is central to understanding police work. Police use of coercive force could be
conceived as a continuum, “consisting of a range of control tactics commencing
from body language and oral communication, through weaponless physical
control, to non-lethal weapons, and finally to lethal measures” (McKenzie
2000:182). One way of defining force is, “acts that threaten or inflict physical
harm on citizens”, which could be measured according to the “severity of harm it
imposes on a citizen” from least to most harmful (Terrill 2001: 2). The terms
‘police use of force’, ‘police violence’ and ‘police brutality’ are often used
interchangeably in the literature, though they could imply use of force that is
either justified and/or unjustified, legally and/or morally. Public understanding of
the words police brutality mean anything from the use of abusive language,
commands to move on or go home, stop and search, threats to use force,
prodding with a stick or approaching with a pistol or actual use of physical force
(Reiss 1968). Bayley (1996) suggests an eight-point classification of ‘police
brutality’: arrest related assaults, torture (or third degree), deaths in custody
under suspicious circumstances, police shootings, police raids, riot and crowd
control, intimidation and revenge, and non-physical brutality. However, police
brutality is not necessarily synonymous with use of excessive force - it has more
to do with perception of the observer of what is considered unacceptable
behaviour. Thus, some of what may be considered police brutality (for e.g. use of
abusive language) is not necessarily excessive force and in certain circumstances
use of what the law defines as excessive force may be perceived by the observer

as justified and thus not an instance of police brutality.

The term ‘excessive’ is problematic, and defining it involves value judgements.
Various criteria could be applied to an instance of use of force depending upon
who is making this judgement, for example, “Judges apply legal standards;
police administrators apply professional standards; and citizens apply ‘common
sense’ standards” (Adams 1999: 62) and human rights activists apply ethical
standards. There is also the distinction between excessive use of force (‘using

force in too many incidents’) and use of excessive force (‘more force than
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needed to gain compliance in any given incident’) (Terrill 2001: 22, citing
Adams 1995).

Klockars (1996) suggests that the conventional understanding of the term
excessive use of force (in the sense of being either a criminal offence, a civil
liability, or a public scandal) is inadequate for identifying instances where
excessive force has been used. Instead he proposes a new standard to judge
extent of force used, “Excessive force should be defined as the use of more force
than a highly skilled police officer would find necessary to use in that particular
situation” (Klockars 1996: 8). Klockars (1996: 10-11) offers 5 arguments in
favour of this definition over others: ontological (force that a highly skilled
officer would not find necessary to employ in a given situation is not necessary
force); personal (no citizen would like force used against them that a highly
professional officer would not find necessary to use); professional (highest
possible standard of skill acts as the benchmark); administrative (reduce
criminal, civil liability and scandals); and utility (not its ability to punish officers
criminally, civilly, administratively or politically, but its potential to help control
abuses of authority by imposing the highest possible standard for measuring its

necessity).

Police use of force is often not wrong or uncalled for. Policing engenders
situations when the use of force or violence may become inevitable. For
example, when confronted with situations they are unable to control through
other alternative means, such as a riot situation, the police can be left with no
choice but to resort to the use of force to disperse rioters and bring public
violence under control. However, the amount and mode of violence used by the
police in any situation is subject to debate. There will be conflicting viewpoints
on the advisability and efficacy of police actions in such circumstances and
whether the police did all that was necessary to avoid the use of force to control a
situation. It is therefore difficult to predict whether a particular incident of use of
force would be perceived as legitimate or as police brutality. As Bayley (1996:
277) notes, “brutality is in the eye of the beholder”. This subjectivity makes

defining the concept fairly contentious. In general, the only principled
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justification for the use of force is that it is proportionate, i.e. necessary and

minimal.

There has been little or no effort made to define what is meant by ‘excessive
force’, although the police are accused of using it frequently. Bittner (1975)
comments, “our expectation that policemen will use force, coupled by our
refusals to state clearly what we mean by it (aside from sanctimonious homilies)
smacks of more than a bit of perversity” (cited in Klockars 1996: 1) reiterates
this point. Assuming, at least conceptually, that some police use of force is
necessary and justified, Fyfe suggests there are two other kinds of force, which
appear to be based on the mens rea of the police - extralegal and unnecessary;
“Extralegal violence involves the wilful and wrongful use of force by officers
who knowingly exceed the bounds of their office. Unnecessary violence occurs
when well-meaning officers prove incapable of dealing with the situations they

encounter without needless or too hasty resort to force” (1986: 207).

1.4 Deadly Force

This study focuses on police shootings, specifically shootings in a situation of
direct confrontation between the police and ‘criminals’ (termed encounters in
India) and not in a riot control or public disorder situation, where the
circumstantial and situational factors precipitating the use of deadly force, are
quite different. Whether such shootings are instances of legitimate use of force,

or of abuse, or excessive, or illegal use of force is analysed in this study.

The fascination of police brutality or violence for criminological research in the
USA goes back thirty or forty years when anyone doing research on the police,
was assumed to be studying either police brutality or police corruption (Klockars
and Mastrofski 1991: 394). Deadly force as the most extreme form of police
violence has attracted its fair share of attention. Deadly force can be employed
either through the use of firearms, other lethal and non-lethal weapons, or the
improper use of holds or restraining techniques, in this research we limit it to the
use of firearms. Police use of deadly force in a public order context
(Waddington 1987, 1991; Jefferson 1987, 1990) is somewhat different from that

used against alleged criminals. For example, Waddington suggests that the
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policing strategy in most public disorder cases is ‘to maintain or restore order’
and the particular strategy adopted depends on the ‘nature of the disorder, whom
it involves, and where and when it occurs’ (Waddington 1991: 145). In most riot
situations the police primarily aim to disperse, or arrest, or (more rarely)
incapacitate offenders (Waddington 1991) not just in the UK, but even in India.
Maximum effort is made to issue warnings to the crowd and to give them ample
opportunity to disperse on their own without a show of force. In the UK, police
are deployed in public order situations, not as an assembly of individuals but in
squad formation under a hierarchy of command similar to that in the military,
theoretically making them a more formidable force (Waddington 1991). Policing
civil disorders often engenders fear, anger and frustration; heightening anxiety
for police officers who are too close to the action to be objective, and the
heightened emotions on the part of the public makes the situation more volatile.
Therefore stricter supervision, command and control of such operations are
required (Waddington 1991: 137). Only when the mob is very violent or in an
uncontrollable frenzy do the police resort legitimately to the use of deadly force,
ideally, in a controlled, precisely targeted and methodical manner. This is the
theory: in practice force may be misused. In contrast to this, a sudden
confrontation between police and ‘criminals’ can be more fluid, with greater
discretion on the part of individual officers to use deadly force, though
admittedly some riot situations may flare up and some confrontations with
criminals may be planned operations. However, principles that ought to govern
the use of deadly force by the police are universal and not contingent upon the
situation under which it has to be employed. Lessons can be learned from those
police forces that have constructed policies and structured training promoting
good practice in order to avoid excessive or unnecessary use of force (see
Chapter 8).

In terms of deadly force that results from the use of firearms, Geller and Scott
(1991) examine police shootings of civilians, and shootings of police officers by
civilians and other police officers in the USA. They too acknowledge definitional
problems associated with deadly force, such as: whether it refers exclusively to
use of firearms or includes all force capable of causing death; whether incidents

occurred while an officer was on duty or off duty; and whether they were
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officially or personally motivated. If seen as deviant behaviour, then use of force
can be perceived either as police crimes or state crimes (Green & Ward 2004).
Geller and Scott’s (1991) review of studies on police use of deadly force find that
these focused on one or more of the following: counting (identify the incidence
of police involved shootings); describing (characteristics of shooting incidents
and their participants); explaining (why certain shooting patterns emerge);
controlling (identification and assessment of strategies to reduce police
shootings). Studies that describe and/ or explain the use of deadly force by the
police are of particular relevance to my study as the aim is to explore whether
there are any similarities or universal features that characterise the dynamics of
such use. Green and Ward (2004) suggest that theories that explain police
violence in the context of western countries such as the USA, the UK, Australia
and Canada, seek common fundamental and apparently universal features of
policing as the cause for police deviance, despite key differences in policing
histories and styles. They should thus, be applicable in “widely different cultures,
economies and political systems” (2004: 69). In the discussion below I discuss

how these explanations apply in the Indian context.

1.5 Police Deviance or State Crime

Of the four frameworks offered by Kappeler et al (1998) to understand police
deviance (the statistical, the absolutist, the reactivist, and the normative) the
normative definition comes closest to explaining the dynamics of the process by
which behaviour is perceived as being deviant. The labelling perspective says
“whether an act is labelled deviant depends on the response of others to the
particular aét” and is ‘not the quality of the act itself but the consequence of it’
(Becker 1964: 9). However, the normative definition goes further in suggesting
that it is not just behaviour, but the social context in which the behaviour occurs,
the formal and informal rules of conduct, and the perception of the behaviour as
violating existing social norms that explains why an act is considered deviant.
Therefore behaviour is deviant when it is perceived as such either by the victims,
or because it outrages the public and its morality, or when the police cannot
account for it in a court of law or inquiry. Behaviour that may be perfectly
acceptable in terms of police culture and their codes of acceptable behaviour may

be seen as deviant from the perspective of the outsider. Deviance can also be
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addressed only when there are demands for change and greater accountability in
police actions. Until such an acknowledgement is made and the desire for change
is felt, either organisationally or socially, particular police behaviours cannot be

addressed.

Punch (1996: 56) defines organisational deviance as one kind of deviance where
“serious and deliberate practices conducted with a measure of deception, stealth
and cunning...in order to achieve formal or informal organisational goals. These
can be acts of commission or omission and they are frequently supported, overtly
or covertly, by senior management”. Thus when the police organisation supports
and promotes abuse of deadly force, it is a form of organisational deviance where
job-related criminal activities during the course of their work are possible
because the very nature of police work (individual discretion and low level

visibility) supports it (Sutherland 1939).

In Mumbeai, it will be shown, police use of deadly force in encounters was not
widely perceived as a form of deviance, either by the police officers, the media
or public discourse. Nor was it recognized as a state crime in the sense of being
acts that are mala in se or mala prohibita. Although, encounters were not seen as
a social problem, they are problematic in many ways and therefore need further
analysis. Any analysis of police deviance involves distinguishing between actual
misconduct and mere appearance of wrongdoing (Kappeler et al 1998). This
would involve making a judgement about the apparent merits of the police action
in every instance. However, my research concentrates on understanding the
police and public’s perception of deviance and not on providing evidence of
actual police misconduct in encounter situations. Making any judgement or
accusations of actual police misconduct in particular cases would have to be
based on a greater degree of proof about each one than was accessible to me.
Given that there was little independent evidence to substantiate claims of actual
deviance, I avoided travelling down that particular slippery slope. Besides, public
perception of what was acceptable deviance in police conduct was of greater
fascination in the Mumbai context. People appeared to know, or it was common
knowledge, that the police used excessive deadly force against criminals. This

was evident in public discourse, in the interviews conducted during the research,
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and in the way that media portrayed such events, even bearing in mind the
warning that “we have an obligation to guard against sensationalism and
distortion often present in media accounts of police activities” (Kapperler et al
1998: 3). Evidently either people were unaware or did not want to know the
actual extent and nature of the deviance involved in such encounters - and this

study investigates why.

Ross (2000) defines state crime to include cover-ups, corruption, disinformation,
lack of accountability and violations of domestic and/or international laws,
carried out by the state or by any state agency on its behalf (Friedrichs 2000).
The fact that the police in their capacity as state personnel violate the laws that
are supposed to bind them in the pursuit of their job as representatives of the
state makes abuse of deadly force a state crime (Chambliss 1989, Menzies 2000,
Green & Ward 2004). My research suggested encounters incorporated all the
elements described as state crime, though this was neither widely recognized nor
condemned in official or public discourse. The research revealed that even when
police killings in cold blood were deemed to be illegal and undesirable by those
interviewed, this recognition did not prompt a public response decrying it. There
were a few incidents when police actions were questioned by the media and even
in the courts of law, but encounters were not seen as a social problem. Exploring
whether a form of socio-political complicity existed in what appeared to be a
state crime that sustained and encouraged encounters was a major object of my
research. However, recognizing that encounters are state crimes would benefit
the police organisation in reassessing their own actions and policies, especially in
a climate of growing awareness of human rights issues. One of the officers
interviewed recognized the proliferation of the use of deadly force as, “a ticking
time bomb waiting to explode” and that it would cause a lot of damage (in terms
of legal action against, as well as loss of public confidence in, the police) if

allowed to continue unchecked (T 33: Senior Management Officer).

The main causes for a sustained pattern of excessive violence in the Americas
appear to be corruption and political interference in the police (Chevigny 1995).
According to Chevigny (1995) a particular kind of corruption in which predatory
crime, being ‘bent as a job’ (predatory corruption- Punch 1985), fused with a
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distorted sense of ‘mission’, being ‘bent for the job’ (combative or strategic
corruption- Punch 1985), was responsible for most police violence not only in
New York, but other cities he studied in the Americas. Instances where police
abuse of force did not cause political ripples, but rather was the outcome of
political directives, underline the importance of political backing for such abuse

of force to be sustained and continue unpunished.

The police are often in effect allowed to get away with blatant abuse of force.
Prosecutions of officers may be rare even in cases of excessive use of deadly
force in many countries, and convictions rarer still (Blumberg 1989, Uldricks and
van Mastrigt 1991, Geller & Scott 1992). Factors responsible for low rates of
culpability for police officers in many instances of excessive use of force are:
frustration with the criminal justice system which appears to provide a magical
cloak of immunity for police officers; the relatively small number of complaints
made against the police; difficulties in substantiating complaints; complete
control of investigation by the police themselves; the ‘code’ of silence that
ensures officers go to great lengths to protect fellow officers; the greater
credibility commonly attached to a police officer’s account of events as opposed
to that of an accused criminal; jurors frequently feeling more sympathetic to an
officer than the complainant, and sometimes even intimidation of witnesses,
lawyers, magistrates. Thus there is often a lack of public accountability for police
actions, (Muir 1977, Box 1983, Chevigny 1995, Klockars 1996, Cheh 1996). In
Mumbai, the Srikrishna Commission inquiring into the police response to
religious riots in 1992-3 found 31 police officers guilty of malpractice and
excessive use of force but action was only initiated against a few (for further
discussion see Chapter 3). Also no serious criminal sentence has been passed
(until very recently, see page 205) against any officer in an encounter case so far,
another instance where the police have been allowed to get away with excessive

use of force.

1.6 Police Shootings

Reviewing the literature on police shootings in the USA, Geller and Scott (1991:
453) suggest that, “the most common type of incident in which police and

civilians shoot one another in urban America involves an on-duty, uniformed,
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white, male officer and an unarmed black, male civilian between the ages of 17
and 30 in a public location within a high-crime precinct at night in connection
with a suspected armed robbery or a ‘man with a gun’ call” (Geller & Karales
1981a). Clearly therefore gender, race and age of the police officer and of the
‘suspect’, as well as the situational factors and circumstances that lead up to the
incident appear to be important. Also important are structures of race and class

inequality and the culture of racial antagonism that flows from this.

That the police use violence as a type of informal punishment for defying police
authority, or as a form of ‘street justice’ or vigilante justice has been reported by
researchers in several places (Skolnick & Fyfe 1993, Chevigny 1995, van
Maanen 1978, Westley 1970). Geller and Scott (1991) found that the most
common reason given by police officers for shooting (ranging from 65 to 73 per
cent) was self-defence or defence of another person’s life because that is the only
way of making it legally acceptable (they cite Fyfe 1978, Geller & Karales
1981a, Horvath 1987). However, while there have been substantial number of
shootings when the victim was unarmed, this does not mean that the officers
necessarily knew or believed that he was unarmed. Fyfe (1981a) describes a
continuum from elective (the officer decides whether he wants to shoot or not) to
non-elective shootings (where the officer has no choice but to shoot). Research
also suggests that police have used deadly force in situations such as flight
without resistance, warning shots, shots to summon assistance and felonious
shootings (Geller & Scott 1991 citing Geller & Karales 1981a, 1981b; Meyer
1980). Geller’s (1989) study found that officers’ reasons for shooting ranged
from gun use threat, to use of threat of other deadly weapons, ﬁght without other
resistance, other reasons for intentionally shooting, accidents, mistaken identity,
and a stray bullet. However, Chevigny’s (1995: 213) conclusion that the worst
abuses occur when “the police, impatient with the workings of the courts, simply

%

dispose of suspects in bogus ‘shootouts’” comes closest to describing the actual
prime motivation behind police encounters in Mumbai (See Chapter 6) though

officers cited many of the other reasons stated above for shooting.

Studies of police shootings also found that virtually all the civilians shot at by the
police were male (Geller & Scott 1991), but Geller & Scott do not mention

32



whether all the officers doing the shooting were predominantly male. Though
they found that shootings seemed to occur “predominantly in public locations”
this did not ensure that they were élways witnessed by the public (1991: 462).
Fyfe’s study of New York shootings found that uninvolved witnesses were rarely
present at public locations when deadly force was used, perhaps in part because
most of the shootings occur at night (Fyfe 1981a). Location was of interest in my
research as often officers justified the legitimacy of and encounter by saying that
it occurred in a public place, either in daylight or even if, as Fyfe’s research

found, it was in the middle of the night.

Researchers have found that race was a crucial element in shooting incidents and
that black people were more likely than their white counterparts to be involved in
police related shootings (Geller & Karales 1981a, Fyfe 1981b, Robin 1963).
Some research studies found this to be rooted in systematic racism (Takagi
1974). Others suggest the possibility that blacks and Hispanic minorities were
disproportionately involved in violent crimes and therefore were represented in
higher numbers in police shootings (Matulia 1985, Fyfe 1978, 1981b, Alpert
1989). They also were disproportionately more unemployed and likely to spend
their time on the streets exposing them to confrontation with the police and
involvement in shootings (Milton et al 1977). All these factors reflect wider
structures of racial inequality. Other studies led researchers to observe that race
was not a controlling factor in a patrol officer’s decision to shoot, nor were there
significant differences in the race of the victim given similar situational factors
(Brown 1984, Binder et al. 1982). Various findings regarding the connection
between police shootings and race are highly contradictory and do not
conclusively show any correlation between the two. I explore why research
concerning race and police shootings is important to my research in the next

section (also see Chapter 3).

1.7 Mumbai Police and Deadly Force

Police use of deadly force through encounters in Mumbai is a special case. Not
only do they seem to be cases of arbitrary street justice where the police act as
judge, jury and executioner, deciding to do something about the ‘crime problem’

by eliminating alleged criminals, but they appear to do so with the blessing of the
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