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ABSTRACT

The objective of this study is to offer a different way of seeing and understanding defences in
international criminal law. By contrast to the standard texts on defences which identify what the
law is — and in some few cases to suggest what it should be —this work seeks to understand why
the law is the way it is, and in doing so, reveal the gender biases that international criminal law

defences conceal.

International criminal law evolved out of a need to respond to gross wrongdoings that amounted
to international offences perpetrated during conflict. The paradox is that conflict is about the
‘legalised’ use of violence by men and it is through this process that all too often women,
subsumed within the category of civilians, become the direct and indirect victims of that

violence.

From its inception international criminal law has primarily addressed wrongs committed in
conflict — but as perceived and defined by men. Moreover, because war crimes trials have
always been about selective narratives that are controlled by the most powerful, women’s voices
have consistently been excluded. This study questions whether, as with offences, defences have
evolved in such a way as to prefer the interests of the male soldier over the civilian and thereby

foster a gendered view of defences in international criminal law.

This work has been guided by some of the more recent theoretical debates that have engaged the
scholarly community on the domestic level that challenges the traditional explanations of
defences and that exposes the law to be fundamentally incoherent and characterised by bias. It
offers an alternative perspective on defences in international criminal law that seeks to

understand the interests that legal defences serve to protect.

This thesis concludes that defences play a vital function in regulating relations between
individuals and between the state and citizens by articulating the responsibilities of the different
participants in a social grouping. Defences provide a powerful means through which the law
delineates a society’s moral boundaries and an effective mechanism through which specific
normative values of liberal states are conveyed. The overriding objective of this study is to
emphasise the need to take greater account of the inherent gender bias that continues to
characterise the law in the process, of judging the defendant who is charged with serious

violations of international law perpetrated in a conflict.
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PREFACE

On July 11, 1995 following a relentless and targeted attack, the town of Srebrenica — a
designated UN ‘safe area’ — fell to the Bosnian Serb forces resulting in a mass exodus of
thousands of Muslim civilians. During the following week the men were separated from the
women and children by the Bosnian Serb authorities and transported to a farm north west of
Zvornik. On July 16 Drazen Erdemovic and seven members of the 10™ Sabotage Unit of the
Bosnian Serb army were instructed to go to the farm and on their arrival, ordered to kill the
arriving civilians. Erdemovic had initially refused to comply with the order but on being
threatened with death, he took part in the mass murder, personally killing about seventy

people.

A year later Erdemovic was arrested and transferred to The Hague where, in November
1996, following a guilty plea he was sentenced to 10 years for his part in the massacre.! In
1997, on appeal, the tribunal issued a judgement that concerned a vital question of law on
whether duress could afford a complete defence toa charge of crimes against humanity
and/or war crimes which involved the killing of innocent people. The process of reaching
the decision was fraught with difficulties and the final outcome, highly contentious. The
judgment has been described by Robert Cryer as one that was characterised by two
philosophies manifested in four opinions.> The issue once again surfaced during the ICC
negotiations and the final provision on duress, recognises the defence even in the killing of
innocents, thus setting aside the jurisprudence of the ICTY. Today, academics and
practitioners continue to divide on the content of duress for what are essentially the same

reasons as those that divided the Appeals Chamber.

What the Erdemovic case clearly demonstrates is the enormous challenge that war crimes
tribunals face in determining the scope of any defence because they encapsulate a society’s
moral values and political priorities. But what this case also exposes is the extent to which
the international criminal law (ICL) narrative continues to be dictated by the dominant
methodologies of western liberal states and the values around which their criminal justice
systems are structured. The objective of this study is to offer an understanding of legal
defences in ICL that explains why the law is the way it is and to reveal the core liberal values
that ICL defences serve to protect. In other words, I look below the surface at the partially

hidden narratives to discover what normative values ICL, through legal defences, functions

! Prosecutor v Erdemovic, 1T-96-22.
2 Robert Cryer, “One Appeal, Two Philosophies, Four Opinions and a Remittal: the Erdemovic Case
at the ICTY Appeals Chamber,” (1997) 2(2) Journal of Conflict and Security Law, 193-208.

13



to safeguard. But my interest also lies with the omitted narratives that continue to remind us
of the structural failures of the law and how much further ICL still needs to progress before
it can live up to its own description of being genuinely international in the universal and

inclusive sense of the word.

In my opening chapter I locate ICL defences within their historical context and argue that
the scope of a defence has been largely determined by the struggle over control of the
narrative, most notably between the liberal legalists and realists, and that in that
confrontation the male voice has dominated. The exclusion of the woman’s voice was to
cultivate an ICL narrative that was originally deeply gendered, most clearly exemplified by
- the near absence of offences that disproportionately harmed women in conflict. Although in
recent years significant progress has been made to address the gender imbalances that so
characterised the post-war narrative, I question whether, as with offences, defences have also
evolved in such a way as to prefer the interests of the male soldier above the civilian thereby
fostering a view that is intrinsically gendered.® The critique I offer in this chapter should not
be interpreted as a rejection of the ICL project since in spite of the law’s shortcomings, 1

take the view that ICL has the potential to offer significant rewards.

Critically examining the dominant methodologies that have shaped the jurisprudence of war
crimes trials as they vie with one another to tell the ICL story is the subject matter of my
second chapter. I pay particular attention to the civil law/common law divide because it is
only by being sensitive to the theoretical distinctions that characterise each tradition that we
can better comprehend some of the fundamental differences that manifest themselves in
legal defences. I conclude this chapter with a general sketch of some of the legal
commentaries on defences generated in response to the establishment of the International
Criminal Court (ICC), and suggest that by contrast to most, which have sought to identify
what the law is and to assess the extent to which the treaty provisions correlate with
customary international law, my project is one that seeks to question the assumptions upon
which ICL is founded.

3 1 do not however wish to convey the impression that men are not equally at risk in conflict; the
atrocities that took place in Srebrenica ¢learly indicate otherwise. Statistics reveal that more men are
killed as a consequence of conflict; nonetheless it is widely accepted that women and children are
“disproportionately targeted in contemporary armed conflicts and constitute the majority of all
victims”; Report of the Secretary-General on Women, Peace and Security; $/2002/1154. The equally
troubling trend is that over the course of the 20” century, the ratio of civilian fatalities escalated
dramatically from 5 per cent at the turn of the century to over 75 per cent during the last decade;
Elisabeth Rehn and Ellen Johnson Sirleaf, Women, War and Peace, [2002] United Nations
Development Fund for Women, 5

14



Whether the intrinsic incoherencies that plague ICL can be surmounted is a concern that
continues to trouble scholars. As ICL oscillates back and forth between the international and
national domains its discomfort with having to reconcile the realities of collective violence
with its faithful and necessary attachment to the notion of individual responsibility and the
free will paradigm, becomes apparent. In Chapter Three I consider in some detail the
conceptual problems that will contjque to challenge the way we think of and respond to ICL.
But I also look to the criminal law,‘from which ICL has so heavily borrowed, and to the
theoretical debates that have engaged the criminal law community in recent years in an
attempt to initiate similar debates at the international level. How might we distinguish
between offences and defences in ICL? And between justification and excuse? How
accurate is it to talk of free choice in conflict? And what of moral luck? Having raised
some of the questions which I believe are vital to a richer understanding of defences in ICL,
I turn my attention over the course of the following three chapters to specific defences in
ICL.

In Chapter Four, I limit my field of inquiry to the defences of mistake of fact and law. As
with each of the defences that I examine in the remainder of the work, I begin with the
theoretical reasoning that forms the basis upon which the law exculpates the defendant. My
concern throughout is to reveal the assumptions that are made by the law on the nature of
free choice and moral responsibility, and about the obligations that individuals owe to one
another in a social context and the extent to which such obligations contain a gendered
element. But I also suggest that “hidden in plain view” are the normative values that liberal
theory conveys through legal defences about the rule of law, pluralism, and its concerns over
self-exemption. And finally my purpose is to question whether the rationale that explains a
legal defence in domestic law is sustainable in the context of ICL given the fundamentally
altered context that the condition of conflict creates.  This is because the scope and
conditions of any legal defence, it would seem, are intimately linked to the context within
which an offence has been perpetrated and the relationships between the individuals within

that given context.

Since the condition of conflict not only radically changes the environment but the
relationships between the various participants in war and the obligations they might owe one
another, it should come as no surprise that the scope and conditions of a legal defence in ICL
might need to be reconceptualised and merit some modification. So for example, that the
rationale that explains self-defence in domestic criminal law is not easily reconciled with
how self-defence operates in ICL is an argument that I pursue in Chapter Five. Under this

chapter I also consider in some detail the defences of military necessity and belligerent
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reprisal, and conclude that of all the available defences in ICL, it is the latter that conceals a
profoundly disturbing rationale that, in effect, justifies the disproportionate targeting of

women.

Defences, both in the criminal law and ICL, serve a dual role insofar as they delineate the
boundaries of morally acceptable behaviour and at the same time function to regulate the
relationship between individuals and between the state and the citizen. This dual theme
forms the backdrop to Chapter Six in which I consider the defences of duress and necessity.
Both these defences raise very difficult questions pertaining to choice and character, blame

and responsibility and in the most adverse situations, good and evil.

My objective in critically examining defences in ICL should not be misconstrued as an
attempt to deny a soldier a defence when justice so demands. For the soldier might be
viewed as much a victim of conflict as those he has harmed. Yet if we are all to be judged
by the choices we make in life, it would seem that the soldier, by entering the military or
joining a rebel movement, has made the choice to take on a role that risks placing him in a
situation in which violence becomes the norm.* And although that heightened state of
violence allows the soldier to resort to violence, that right is very much subject to legal

constraints and to legal and moral responsibilities.

*ok ok

In wanting to bring ‘gender’ into the body of this work, I initially chose to use the female
pronoun but realised that to do so would be to convey a wrong impression. Of course not all
women are merely passive victims in conflict. But as far as ICL is concerned, it would be
disingenuous to ignore the fact that women do enter the narrative principally as victims and

only in a very few instances as the perpetrators of violence.

4 Subject, of course, to conscription.
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CHAPTER 1

WAR CRIMES TRIALS:
A LIBERAL LEGACY

A question that has engaged the scholarly community since the 1990s, prompted in large
measure by the establishment of the ad hoc tribunals and the creation of the International
Criminal Court (ICC), has been why states have supported the establishment of international
war crimes tribunals particularly when such institutions might one day “turn against” the
very creators themselves.! But to ask that question seems to give undue weight to the realist
concern that the development and institutionalisation of international criminal justice
equates to the concomitant loss of state sovereignty; and what is more, it is to underestimate
the extent to which international criminal law (ICL) might be viewed as a didactic process
through which liberal states can most effectively transmit and reinforce liberal values within

a specific normative framework.

I begin this chapter with a critical examination of the long-standing discord between realists
and liberal legalists® over war crimes tribunals. My interest is not in the content of that
disagreement but the consequences of the tension and, in particular, its effect on the
development of the law in relation to legal defences. Since defences are the criminal law’s
way of selectively opening its ears to some narratives that allow for the context within which
the defendant acted to be given far greater prominence, whether or not a plea is recognised
as amounting to a valid legal defence under ICL has provoked significant debate and
disagreement not only between realists and liberals but among the liberals themselves. How

ICL has attempted to reconcile these differences will be the topic of the first section.

War crimes tribunals have always been about and will no doubt continue to be about
selective narratives that are controlled by those who wield the most power. In the second
part of this chapter I consider the intimate relationship that exists between control over the
legal narrative and power and in doing so examine the extent to which such control serves as
a catalyst that continues to divide realist from legalist. I conclude that since legal narratives

are controlled by those that claim and assert such power it is of little surprise that war crimes

! See Frederic Megret, ‘The Politics of International Criminal Justice’ (2002) 13 EJIL 1261 and G.
Bass, Stay the Hand of Vengeance: The Politics of War Crimes Tribunals (Princeton University Press,
Princeton 2000) 6.

2 Unless otherwise stated, any further reference to ‘liberals® will denote the sub-category of liberal
legalists.
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tribunals and ICL have, at least until very recently, been dominated by the male voice. This
leads me to question whether, and to what extent, legal defences in ICL have developed in
such a way as to prioritise the interests of the male combatant over the civilian. My
objective is to ask whether ICL might be sustaining the gender bias that all too often

characterises international humanitarian law (IHL).

I end this chapter on a less sceptical note as ICL and war crimes trials, if done ‘properly’, are
capable of offering significant benefits and advantages to societies that have been damaged
by the ravages of conflict. Throughout this work I aim to illustrate how, through legal
defences, ICL plays a vital function in conveying and advancing some of the most
fundamental moral and political values that shape and characterise liberal states — from the
separation of powers to the fear of self-exemption, from tolerance to the celebration of
pluralism and the rule of law.’ In doing so, I aim to make a positive contribution to the

debate as to why states support war crimes tribunals.

1.1 A HISTORY OF LEGAL DEFENCES IN ICL

How states might properly treat i ndividuals who have engaged in large scale violence
continues to divide the realist from the liberal. This tension is no better exemplified than by
the Bush administration’s policies concerning the treatment of enemy combatants in the
‘global war on terror’ which have been the subject matter of numerous legal proceedings in

the US courts.” In many respects, there is little that differentiates the more recent debates

* The dominance of liberal legalism and the law’s part in maintaining it has come under considerable
critical scrutiny by both critical legal studies theorists and feminists although because the priority of
the latter has been to address gender inequality, criticism of liberalism’s shortcomings has been more
tempered. See D. Rhode, ‘Feminist Critical Theories’, (1989) 42 Stanford Law Review 617, 627 and
more generally, R. West ‘Jurisprudence and Gender’, (1988) 55 University of Chicago Law Review 1.
By ‘realist’ I refer to those who view the development of ICL as a process that is determined by
power and state interests. According to Falk, realism is the dominant orientation among the
leadership of most states insofar as the formation of policy is concerned. State interests take priority
while international law and morality are largely regarded as “instruments of propaganda useful in
relation to adversary states, rather than as providing policy guidelines that clarify national interests for
one's own country.” Although they are a divergent group, what unites realists is the fundamental
view that “interests, not rules or values, are the grounds of policy for a state in its external relations”;
‘Telford Taylor and the Legacy of Nuremberg’, (1999) 37 Columbia Journal of Transnational Law,
706-7. By liberal, I refer to those who regard the law as pivotal element in regulating relations
whether it is between states, between the state and the individual, or between individuals in a society.
But as with the realists, liberals too comprise a divergent group although what unites them is a belief
that legalism, understood as “the ethical attitude that holds moral conduct to be a matter of rule
following, and moral relationships to consist of duties and rights determined by rules”, is a
fundamental feature of liberal ideology; see J. Shklar, Legalism, (1964) 1.

5 See for example, Rasul v Bush, 124 S. Ct. 2686 (2004), Hamdi v Rumsfeld, 124 S. Ct. 2633 (2004),
In re Guantanamo Detainee Cases, 355 F. Supp. 2d 443 (D.D.C. 2005), Gherebi v Bush, 374
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from those that took place during the period prior to the establishment of the Nuremberg
tribunal despite the apparent shift in recent years among realists to support some form of
legal procedure for the leaders of mass atrocities. But, clearly, what continues to divide
opinion is the extent to which such a legal process must satisfy the demands of a liberal

judgment.

The divergent and sometimes conflicting priorities and objectives of realists and liberals
have clearly led to the selective enforcement of the law; but this tension has also translated
into the selective development of the substantive law, no more so than in the area of legal
defences. Although war crimes tribunals have generally been set up in circumstances in
which the interests of both groups have happened to coincide, because the priorities of each
group has differed quite significantly, the law itself has been subject to constant
transformation, modification and redefinition. In this section I trace the relationship
between realists and liberals since the post-war period to show how the scope and nature of
some ‘defences’ have evolved in ='r,esponse to compromises negotiated between the two

competing viewpoints.”

It is common knowledge that as late as October 1944 neither Roosevelt nor Churchill had
any intention of pursuing criminal prosecutions of Nazi leaders preferring the option of
summary executions. What is however often overlooked is that a distinction had always
made between how best to treat the Jeaders who had engaged in criminal conduct and “the
great mass of German war criminals” who, it was assumed, would be judged and punished in
the jurisdictions in which the crimes had been committed.® The belief that the law could not
adequately accommodate the wrongdoings of the leadership was made abundantly clear in a
draft memorandum from Churchill to Stalin proposing a list be prepared of up to 100 high

ranking Nazis who would be shot within six hours of a court confirming their identity. The

F.3d.727 (9" Cir. 2004), Khalid v Bush, 355 F. Supp. 2d 311 (D.D.C. 2005), Hamdan v Rumsfeld, S.
Ct. 29 June 2006.

¢ For example, the support in the Bush Administration for the prosecution of Saddam Hussein;
http://www.state.gov/s/l/rls/61110.htm (last accessed 06/06) and the Clinton Administration’s support
for Milosevic to be brought to justice before the ICTY. Of course not all political realists support a
legal process and even under the Presidential Military Order of 13 November 2001, authorising the
establishment of military commissions, the option for indefinite incarcerations was left open,
prompting wide-spread criticisms by the legal community for having introduced a programme of
indefinite administrative detentions without charge or trial;
http://www.whitehouse.gov/news/releases/2001/11/20011113-27.html (last accessed 06/06).

"1 focus in this section of superior orders and immunity although I am acutely aware that the latter is
better regarded as a bar to adjudicative jurisdiction rather than a legal defence while the prevailing
opinion is to treat superior orders as a factual element which may be taken into consideration in
conjunction with other circumstances of the case in assessing whether duress or mistake are made out.
8 War Cabinet document (3 October 1944) W.0. (44) 555, PREM 4/100/10, Public Records Office
(PRO) UK.
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proposal, based on a separate submission that had rather ironically been drafted by the Lord

Chancellor, was defended on the grounds that:

...[i]t would seem that the method of trial, conviction and judicial sentence is
quite inappropriate for notorious ringleaders such as Hitler, Himmler, Goring,
Goebbels and Ribbentrop. Apart from the formidable difficulties of
constituting the Court, formulating the charge and assembling the evidence, the
question of their fate is a political and not a judicial one. It could not rest with
Jjudges however eminent or learned to decide finally a matter like this which is
of the widest and most vital public policg. The decision must be ‘the joint
decision of the Governments of the Allies’.

Yet two weeks later in a telegram sent to Roosevelt, Churchill requested the memorandum to
be considered withdrawn following discussions held with Stalin who had insisted on
criminal prosecutions for the Nazi war leaders.'® In Washington opinion was divided
between the Treasury Department headed by Henry Morgenthau Jr., a realist, who advocated
summary executions for the Nazi leaders and the War Department headed by Henry Stimson

" This impasse was finally

who continued to press for some form of judicial process .
resolved in April 1945 in favour of the establishment of a tribunal when Harry Truman, a
former judge, succeeded Roosevelt in the White House and appointed Justice Robert H.
Jackson of the Supreme Court to the post of ‘Chief of Counsel for the Prosecution of Axis
Criminality’. Although on one level this development might be seen as the ascendancy of
legalism over realism, the more accurate assessment is that the realists in Washington had
begun to regard the prospect of a trial as a process that could more successfully address
some of the post-war reconstruction concerns that summary executions would fail to fulfil."

Realist and liberal objectives did coincide in one very important respect. For the realists it

? Ibid. .

1° The text of Churchill’s telegram to President Roosevelt of 21.10.44 stated: “On major war criminals
U.J. took an unexpectedly ultra-respectable line. There must be no executions without trial otherwise
the world would say we were afraid to try them. I pointed out the difficulties in international law but
he replied if there were no trials there must be no death sentences, but only life-long confinements. In
face of this view from this quarter I do not wish to press the memorandum I gave you which you said
you would have examined by the State Department. Kindly therefore treat it as withdrawn”; PREM
4/100/10, PRO.

"' Bradley Smith, Reaching Judgment it Nuremberg (Andre Deutsch, London 1977), 24; see also B.
Smith, The American Road to Nuremberg (Hoover Institution Press, California 1982), 27-30.

12 According to Falk, “Nuremberg occurred only for opportunistic reasons within the specific
historical setting of the ending of World War II, and that far deeper than the normative impulses
associated with imposing criminal liability on the individuals responsible were the currents of opinion
that stressed the vital importance of moving toward unabashed realism in terms of American
participation in the world”. As Falk suggests, the shift in favour of trials among the realists can be
attributed to a number of converging interests including public pressure for punitive action, the
geopolitical idea that the defeated enemy might make valuable allies in the next phase of geopolitical
rivalry, the guilty conscience that not enough had been done to protect the victims of Nazi
persecutions and that reconstruction would be furthered by taking a moderate line; Falk ‘Telford
Taylor’ 711-12.
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was vital that any record of what had transpired be depicted as the defeat of “an evil
ideology” by the victorious powers and criminal prosecutions of the Nazi leaders could
satisfy that objective.” For the liberals, the prospect of a trial also offered an opportunity to
record the catastrophic events that had taken place but in the language of legalism and as the

triumph of liberalism over facism. As Stimson made clear:

the very punishment of these men in a dignified manner consistent with the
advance of civilization, will have all the greater effect upon posterity [and] it
will afford the most effective way of making a record of the Nazi system of
terrorism and of the effort of the Allies to terminate the system and prevent its
recurrence.

The British, still sceptical of a judicial process, nevertheless recognised that the tide had
turned and in appointing the new Attorney-General David Maxwell Fyfe as negotiator-
prosecutor, paved the way for the liberals to take control over the fate of the Nazi leadership.
This transfer of responsibility did not mean, however, that the realists had no hand in
influencing the terms of the Charter of the tribunal as negotiations to co-ordinate certain
aspects of the substantive law had already been pursued during the latter war years between
London and Washington. Moreover, throughout the drafting process, the realists continued
to take every available opportunity to contribute to the determination of the substantive law

and consequently were to have a decisive input into the final provisions of the Charter.

The degree to which the realists were involved in the delineating the scope of the substantive
law distinguishes the post-war military tribunals from other ‘safe’ tribunals and thus
deserves closer scrutiny.'” By early January 1945, when it was becoming increasingly clear
that the US War Department was winning the argument in favour of criminal prosecutions,
officials from the Treasury Department reluctantly conceded that they would accept a
judicial process on condition that it was unencumbered by “technical delays and defenses ...
that impeded the execution of justice”.'® More specifically, the Treasury insisted that the

pleas of “sovereign immunity, superior orders, and insanity be eliminated as automatic

¥ Falk ‘Telford Taylor’ 711. v

' Smith, The American Road, 30-1. Telford Taylor in The Anatomy of the Nuremberg Trials (Alfred
Knopf, N.Y. 1992) 42 explains, “...in the minds of Stimson and his colleagues, their prime purpose
was to bring the weight of law and criminal sanctions to bear in support of the peaceful and
humanitarian principles that the United Nations was to promote by consultation and collective
action.” '

13 A distinction between ‘safe’ and ‘unsafe’ tribunals was initially made by Michael Bothe in
‘International Humanitarian Law and War Crimes Tribunals, Recent Developments and Perspective’
in International Law: Theory and Practice, Essays in Honour of Eric Suy, (Karel Wellens, ed.)
(Martinus Nijhoff Publishers, The Hague, 1998) 581-95. The distinction is based on whether the
creators of the tribunal and the prospective defendants are of the same nationality.

16 Smith, The American Road, 128.
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defences”.!” In London there had been little, if any, debate on the defences of immunity and
insanity; what had concerned government officials was the defence of superior orders which
had been discussed on numerous occasions since 1942. As far as the Foreign Office was
concerned, the defence was one that involved a policy decision rather than a legal opinion.
In the comments attached to a parliamentary question addressed to the Foreign Secretary
requesting clarification on its scoi)e, officials in the Foreign Office observing that superior
orders had been one of the “most fruitful sources of controversy among international

lawyers”, added:

[i]t was by pleading this defence that many of the accused at the Leipzig trials
after the last war were able to escape conviction. Apart from a general feeling
that this must not be allowed to happen again, the Allied Governments
represent upon the United Nations Commission for the investigation of War
Crimes have not yet made their attitude clear on the subject. HM Government
have hitherto skated round it. ...[I]n all the circumstances it would seem best
that in replying we should adhere to the rather vague formula hitherto
adopted.'

That the formula was regarded as ‘vague’ was probably due to the obvious inconsistency
between the defence as had been interpreted by the courts during the inter-war years in
which the ‘manifest illegality’ principle had been applied'® and the defence as defined in the
military manuals of both the UK and US which had adopted Oppenheim’s version of the
defence based on the doctrine of respondeat superior®® The uncertainty as to the legal
effect of the defence continued to trouble government lawyers in London although there was
a growing consensus that superior orders might be best regarded as a conditional defence.
Following a consultation process on the ambit of the defence in 1942, the Attorney General
and Solicitor General indicated that neither was convinced that superior orders afforded a

prima facie defence yet neither were they prepared to call for its absolute rejection.?’ Yet

7 Ibid.

'® parliamentary question put by Sir John Mellor and responded to on 2 February 1944; FO 371/38990,
PRO.

1% See Dover Castle Case, (1922) 16 AJIL and the Llandovery Castle Case (1922) 16 AJIL and for
additional analysis, Yoram Dinstein, The Defence of ‘Obedience to Superior Order’ in International
Law (Leyden, Sijthaoff 1965) 19.

® According to Oppenheim if members of the forces “commit violations ordered by their
commanders, the member may not be punished, for the commanders are alone responsible, and the
latter may, therefore, be punished as war criminals on their capture by the enemy”; International Law,
Volume 2 (1906) at 264. In other words, superior orders could afford an absolute defence to a
subordinate who acts on the orders of his commander.

2l “We are not quite sure whether we accept the view that it is prima facie a defence. We think
probably the right view is that it is not a defence; but it would be contrary to all our principles to
proceed after hostilities are over against a subordinate acting under orders in circumstances in which
he clearly had no option but to obey. To take an obvious example, if there had been an illegal
shooting, no one would think of proceeding against the firing squad: they would proceed against the
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little effort was made to alter the British military manual. In July1943 the issue surfaced
once more in the correspondence between Sir H. MacGeagh of the Office of the Judge
Advocate-General and the Solicitor General when the former noted, “[t]his question of
‘superior orders’ ... was raised to me in February of this year by Colonel Betts of the U.S.
Forces. 1 then, in confidence, showed him your Opinion and expressed my view that
‘superior orders’ was no defence, except possibly where an accused was a mere automaton
such as a member of a firing squad who really had no discretion and would himself probably
be shot if he disobeyed the order. I understood from Betts that this was also the American
view.”? Yet once again little effort was made to alter the manual and it was not until
January 1944 that the matter was brought to the attention of the Chiefs of Staff who “agreed
that it was desirable that an early attempt should be made to co-ordinate British and
American policy on [the] matter”* with the result that both the British and American
manuals were amended. But rather than adopting a uniform approach, the revised British
version incorporated the manifest illegality principle while the American version accepted
superior orders as a possible defence or as a factor to be considered in mitigation of

punishment 2

In March 1945 the U.S. War Department once again reiterated its concerns regarding the
status of certain legal defences that would serve to exculpate the Nazi leaders and

recommended, inter alia, that:

the Joint War Crimes Organization amend the Rules of Land Warfare of the
United States and England, and possibly of other countries, to the extent
necessary to clarify the offenses to be charged and to deny the defenses of
‘sovereignty’ or ‘acts of State’ and to deny or materially modify the defense of
‘superior orders.’”

While the liberals involved in the drafting of the Charter were not averse to the absolute
denial of the immunity defence, a draft proposal presented to the foreign ministers who met
at San Francisco in April 1945 did contain a provision on superior orders that, in principle,
retained it as a conditional defence. As far as Jackson was concerned the doctrine of

immunity coupled with superior orders as an absolute defence was unacceptable since

officer who had ordered the man to be shot.” Memorandum by the Law Officers of the Crown, April
15, 1942; FO 371/30916, PRO.

22 FO document C729/14/62, FO 371/38990, PRO.

2 Letter from Colonel Price, War Cabinet Offices to OC Harvey, FO/ 6 Jan 1944; FO 371/38990,
PRO.

24 Cryer, ‘The Boundaries of Liability in International Criminal Law, or Selectivity by Stealth’, 12.

% In a memorandum from Brigadier General Kenneth Royall, to the US Assistant Secretary of War
cited by Smith, The American Road, 143. According to Smith, “a major factor in this revision was
the desire to facilitate enemy war crimes prosecutions.”
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clearly the combination of these ‘defences’ would mean that no individual could be held
responsible for any offence. Yet Jackson remained unconvinced by the arguments calling
for the absolute denial of superior orders.?® And despite the continued pressure from the
War Department, the initial draft of the provision submitted on 14 June to the delegates at
the London Conference by Jackson and his legal staff read:

in any trial before an International Military Tribunal the fact that a defendant
acted pursuant to orders of a superior or government sanction shall not
constitute a defense per se, but may be considered either in defense or in
mitigation of punishment if the tribunal determines that justice so requires.”’

Sometime between the 14 and 30 June, a decision was taken by Jackson to opt for the
absolute rejection of superior orders; and it was this amended version which was to form the
text that was finally incorporated into the Charter.” What led Jackson to change his mind
remains uncertain. But what is clear is that during the remaining negotiations both Jackson
and Maxwell-Fyfe continued to emphasize that the objective of the provision was to reject
superior orders absolutely as a defence.”” The most convincing explanation for this apparent
volte face is the suggestion that the defence was not abolished by the provision but excluded
in “very particular and unusual circumstances”.*® The individuals that were to be prosecuted
had been identified some time prior to the drafting of the Charter’’ and had been chosen

because of their role or prominence in the Nazi war machinery and therefore the jurisdiction

% In his report to the President dated 6 June 1945, Jackson comments: “there is doubtless a sphere in
which the defense of obedience to superior orders should prevail”;
http://www.yale.edu/lawweb/avalon/imt/jackson/jack08.htm (last accessed 06/06).

27 Revision of American Draft of Proposed Agreement, June 14, 1945;
http://www.yale.edu/lawweb/avalon/imt/jackson/jack09.htm (last accessed 05/03)

%8 Article 8 of the Charter provides: “The fact that the defendant acted pursuant to orders of his
Government or of a superior shall not free him from responsibility, but may be considered in
mitigation of punishment if the Tribunal determines that justice so requires.” Article 6 of the Charter
of the IMTFE reads: “Neither the official position, at any time, of an accused, nor the fact that an
accused acted pursuant to orders of his government or of a superior shall, of itself, be sufficient to free
such accused from responsibility for any crime with which he is charged, but such circumstances may
be considered in mitigation of punishment if the Tribunal determines that justice so requires.”

# See, for example, the exchange that took place during the London Conference between Judge Falco,
Jackson and Maxwell-Fyfe; minutes 24 July 1945
http://www.yale.edu/lawweb/avalon/imt/jackson/jack47.htm (last accessed 06/06).

%% H. McCoubrey, ‘From Nuremberg to Rome: Restoring the Defence of Superior Orders’ (2001) 50
ICLQ 386, 391.

3! By spring 1944, the British had already compiled a list of leading Nazis for summary execution but
when the decision to hold criminal trials was finally taken the number of names on the list were cut to
shorten and simplify the proceedings. The Attorney General, Maxwell-Fyfe, suggested ten
individuals including Goering, Hess, Ribbentrop, Ley, Keitel, Steicher, Kaltenbrunner, Rosenberg,
Frank, Frick, on the basis that “their names were well known to the general public”; Taylor, The
Anatomy, 86. Taylor comments: “apparently, little effort had been made to assess the evidence which
might be available against them individually... All in all, the task of selecting the defendants was
hastily and negligently discharged, mainly because no guiding principles of selection had been agreed
on”, 90. Also see Taylor’s commentary concerning the “sloppiness of the selection process” and the
“mix-up” over Gustav and Alfred Krupp, 90-94.
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of the tribunal was restricted in scope.32 Moreover, as far as the drafters of the Charter were
concerned the offences under consideration were so serious that any order to commit such

acts would have been considered manifestly illegal per se.®

Perhaps too Jackson saw this modification to the substantive law as a small price to pay
given the greater legal battles that had to be won including agreement not only on the
definitions of the relevant crimes and criminalizing organisations but an acceptance by all
parties to the London Conference as to the validity of the charge of conspiracy.’ But
whatever the intention of Jackson and Maxwell Fyfe, that the wording of Article 8 on
superior orders was replicated in subsequent legal instruments® led to some serious legal
questions being raised in successive tribunals that attempted to apply what was considered a
precedent-setting Nuremberg principle.”®* On a second level the decision to incorporate the
restrictive wording on superior orders had the unfortunate consequence of inadvertently

laying open the post-war tribunals to criticisms of selectivity.

The attempt to codify defences through multi-lateral treaties in the post-war period generally
resulted in failure with states displaying a reluctance to agree in principle to restrictions
being imposed on their own nationals.”” In November 1948 when state representatives of an
ad hoc committee set up by the United Nations Economic and Social Council met to

negotiate the terms of the draft Genocide Convention the definition of superior orders caused

32 Of course this means that the provisfon was an intrusion into the fact-finding powers of the court;
Cryer, ‘The Boundaries’, 12.

3 As McCoubrey suggests: “[i]t was unequivocally clear that the upper echelons of the Third Reich
were all too well aware that many of their decisions and actions were made and undertaken in
violation of international law”; ‘From Nuremberg’ 390. Also see C. Garraway, ‘Superior Orders and
the International Criminal Court; Justice Delivered or Justice Denied?’ (1999) 336 IRRC, 785.

34 See report by Robert Jackson, December 29, 1947
http://www.yale.edu/lawweb/avalon/imt/jackson/preface.htm (last accessed 05/03).

3 Article II 4 (b) of Control Council 10 read, “[t]he fact that any person acted pursuant to the order of
his Government or of a superior does not free him from responsibility for a crime, but may be
considered in mitigation.” Article 6 IMTFE provided, “[n]either the official position, at any time, of
an accused, nor the fact that an accused acted pursuant to order of his government or of a superior
shall, of itself, be sufficient to free such accused from responsibility for any crime with which he is
charged, but such circumstances may be considered in mitigation of punishment if the Tribunal
determines that justice so requires.”

36 See for example, The Hostage Case, TWC, Vol. X1 and the Einsatzgruppen Case, TWC, Vol. IV,

" For a concise historical analysis see M.C. Bassiouni, Crimes Against Humanity in International
Criminal Law (M. Nijhoff Publishers 1992) 477-81. See also G. Schwarzenberger, ‘The Problem of
an International Criminal Law’, (1950) 3 Current Legal Problems 263, Kriangsak Kittichaisaree,
International Criminal Law (OUP 2001) Chapter 1, 3-16; A. Cassese, ‘On the Current Trends towards
Criminal Prosecution and Punishment of Breaches of International Hymanitarian Law’, (1998) 9 EJIL
2.
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serious splits among the delegates.®® In a rather ironic twist the Soviet proposal to
incorporate the wording of the defence as provided in the Nuremberg Charter was rejected
by both the committee and subsequently, by the General Assembly’® with representatives of
the US and UK resisting any mention of the defence being drafted into the Convention
preferring to “leave the judge free to pronounce judgment in each individual case, taking the
special circumstances into account.” As a result the Convention is silent on the subject.
Failure to reach an agreement on superior orders during the negotiations over the Geneva
Conventions*' as well as the 1977 Additional Protocol I* meant that no reference was made

to the defence in any of the final versions of these conventions.

The IMT and IMTFE remained the only examples of official international tribunals for
nearly fifty years until the establishment of the International Criminal Tribunal for former
Yugoslavia (ICTY) in 1993 and the International Criminal Tribunal for Rwanda (ICTR) the
following year. The repeated failure by states to reach a consensus on the scope of superior
orders in treaty negotiations did not however seem to present much of an obstacle where it
concerned the drafting of the statutes of the ad hoc tribunals in which the defence was
explicitly excluded under Articles 7 and 6 of the ICTY and ICTR statutes respectively.” As
Theodor Meron has observed, that the drafters of both Statutes opted to adopt “the black
letter of the Nuremberg Charter without taking into account the more nuanced approach
adopted by the post-World War II war crimes tribunals, literature and manuals of military

law™* was unfortunate.*’ This incongruity is perhaps best understood not only within the

% Ad hoc Committee on Genocide, Summary Record of the 18" Meeting, (23 April, 1948)

E/AC.25/SR.18 and 28" Meeting, (10 May 1948) E/AC.25/SR.28. See A. Cassese, Violence and Law

in the Modern Age (Polity Press, Cambridge 1986) 142-3.

% General Assembly Official Records (1948), VI Committee, 3 Session, 301-14.

0 Per Maktos, US representative at the 92™ meeting of the General Assembly, Official Records

(1948), VI Committee, 3" Session, 307.

I The 1949 proposed article provided: ‘The fact that the accused acted in obedience to orders of a

superior or in pursuance of a law or regulation shall not constitute a valid defence if the prosecution

can show that in view of the circumstances the accused had reasonable grounds to assume that he was

committing a breach of this Convention. In such a case the punishment may nevertheless be

mitigated or remitted, if the circumstances justify’; cited by P. Gaeta, ‘The Defence of Superior

Orders,’ (1999) 10 EJIL, 172, fn. 44.

*2 The proposal read: ‘(1) No person shall be punished for refusing to obey an order of his government

or of a superior which, if carried out, would constitute a grave breach of the provisions of the

Conventions or of the present Protocol. (2) The fact of having acted pursuant to an order of his

government or of a superior does not absolve an accused person from penal responsibility if it is

established that, in the circumstances at the time, he should have reasonably known that he was

committing a grave breach of the Conventions or of the present Protocol and that he had the
ossibility of refusing to obey the order’; cited by Gaeta, ‘The Defence of Superior Orders’, fn. 44.

3 The right to raise other defences is, however, permitted through the Rules of Procedure and

Evidence, Rule 67(A)(ii); www.un.org/icty/basic/rpe/IT32_rev22.htm#67.

* Theodor Meron, War Crimes Law Comes of Age (Clarendon Press, Oxford 1998) 224.
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broader context of realists/liberal tension, but more specifically within the emerging divide
among the liberals themselves. This division can best be explained by an appreciation of the

context within which the ad hoc tribunals came into being.

In response to mounting public pressure fuelled by the escalation of violence in the former
Yugoslavia during 1992 precipitating widespread violations of international humanitarian
law, member states, acting under the Security Council adopted a resolution to request the
Secretary-General to establish a Commission of Experts to report on the evidence of grave
breaches being committed by the parties to the conflict.*® Several weeks after the
publication of the Commission’s first interim report in January 1993 the Security Council
adopted Resolution 808 to establish an international tribunal. That the Secretary-General
was given the mandate to determine the content of the provisions of the tribunal points to a
general lack of interest among state representatives to become involved in the drafting of the
statute and although some states did submit draft proposals, the vast majority displayed little
interest in actively engaging in the process. From a realist perspective there was little to be
gained and no apparent interests to protect; the tribunal itself was of no direct relevance to
nationals other than those in the Balkans, whether as pbtential defendants or victims. What
was far more significant for the realists was that the respective governments had been seen
to take an active step to stem the atrocities in the region by calling for the establishment of a
mechanism by which to hold individuals accountable for their wrongdoings. Paradoxically,
Resolution 808 might be viewed as a realist response to a complex political situation that
necessitated some kind of action. A self-contained tribunal offered an unthreatening answer

demanding little significant commitment by individual states.*’

Although in his final report to the Security Council Boutros Boutros-Ghali made clear that in
proposing the terms of the ICTY statute he had taken into account the views of thirty-one

% However, in Erdemovic, the Trial Chamber stated, “while the complete defense based on moral
duress and/or a state of necessity stemming from superior orders in not ruled out absolutely, its
conditions of application are particularly strict.”

46 SC Res. 780, 6 October 1992, UN Doc. S/RES/780 (1992). The ‘unspoken understanding’ was that
the Commission was a step towards the establishment of a tribunal to prosecute individuals who had
breached the laws of war; Daphna Shraga and Ralph Zacklin, ‘The International Criminal Tribunal for
the Former Yugoslavia’, (1994) 5 EJIL 360, 361.

47 This presumption was to be challenged to the extent that following NATO’s bombing of the FRY in
1999, allegations of violations of IHL by NATO were brought to the prosecutor’s attention which
resulted in the creation of a committee to examine and asses the charges. In June 2000 the ICTY
prosecutor, in a report to the Security Council, determined that there was no basis to open a criminal
investigation into any aspect of the NATO campaign;
http://www.un.org/icty/pressreal/nato061300.htm (last accessed 06/06).
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states and several organizations,*® only in five submissions are legal defences mentioned,
three of which cite the definition of superior orders that had been proposed by the ILC in its
1991 draft Code of Crimes against the Peace and Security of Mankind.* Perhaps the most
revealing of the contributions was that submitted by the United States in which a preference
for the incorporation of a conditional superior orders defence was mooted.”® Thus it seems
even more anomalous that the Security Council should have unanimously adopted the statute
of the ICTY containing the restrictive Nuremberg definition that only allowed superior
orders to be considered in mitigation of punishment.’' The most plausible explanation for
this is that while some states were willing to offer drafting suggestions none held strong
views on the subject because there were no immediate or apparent interests to protect. What
remains unclear is why the office of the Secretary-General was so keen to adopt the
Nuremberg wording rather than that proposed by the ILC.”> One explanation may be that
Boutros Boutros-Ghali may have been persuaded by those international lawyers who
favoured a ‘modern’ deductive approach to identifying customary international law rules
above the ‘traditionalist’ inductive approach signifying an emerging divide among the

liberals.>

If the content of the ICTY statute stimulated little interest among states, the ICTR statute
inspired even less and only the US and New Zealand, as the two original proposers of a
tribunal, directly participated in the drafting process. Once again a Commission of Experts
was established by the Secretary-General — this time to examine and report on the
allegations of genocide in Rwanda.** In its Final Report the Commission referred briefly to
defences in general but in particular it concluded that “since the inception of the Nuremberg

Charter it has been recognized that the existence of superior orders may be taken into

*® Report of the Secretary-General pursuant to paragraph 2 of Security Council Resolution 808, UN

Doc: S/25704, paras. 13-14.

* See Yearbook of the ILC (1991) 100.

% Letter dated 5 April 1993 from the US Permanent Representative at the UN, S/25575.

3! Security Council Resolution 827 (25 May 1993). Nevertheless during the debate following the

adoption of the Statute of the ICTY, the US ambassador to the UN, Madeleine Albright, reiterated the

US position that a superior order should be considered a defence if “the accused was acting pursuant

to orders where he or she did not know that the orders were unlawful and a person of ordinary sense
. would not have known the orders to be unlawful”. S/PV.3217, p. 16 cited by Andreas

Zimmermann, ‘Superior Orders’ in The Rome Statute of the International Criminal Court: A

Commentary, Cassese, Gaeta, & Jones (eds) (OUP 2002).

52 According to Shraga & Zacklin, the final report was “very much the Secretary-General’s report”;

“The ICTY” 362.

33 See Chapter 2.1 on sources for further commentary.

34 SC Resolution 935 (1994).
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account with respect to mitigation of punishment.” It is therefore hardly surprising that the
text of the Rwanda statute adopts the identical wording as that of the ICTY statute.

That the realists who had played an integral part in establishing both the ad hoc tribunals
were not discontent to accept a narrow definition of superior orders is understandable given
that both tribunals were considered ‘safe’.”® But as the prospect for the establishment of an
international criminal court with jurisdiction over all individuals, regardless of nationality,
began unexpectedly to take shape interest among the realists in contributing more actively to
the drafting process began to increase. Although throughout 1996 deliberations among the
respective delegations were clearly becoming “much more intensive, substantive, and
technical””’, the adoption of General Assembly Resolution 51/207 in December 1996 setting
a date for a Diplomatic Conference on the Establishment of an International Criminal Court
for June 1998, proved to be the turning point when state representatives began to take
seriously the implications of setting up such a court. That the draft statute, prepared by an
inter-sessional meeting held in Zutphen, Netherlands, during which participating states were
given the opportunity to submit proposed amendments, was “riddled with some fourteen
hundred square brackets, i.e., points of disagreement, surrounding partial and complete

9558

provisions, with any number of alternative texts”” is indicative of a significant shift in

attitude among the realists.

During the Rome negotiations, legal defences received far less scrutiny compared with the
provisions relating to the Court’s jurisdiction and triggering mechanisms which were
regarded as the most complex and politically sensitive to be negotiated because they
threatened to impinge on state sovereignty.” As far as the provisions on the substantive
offences and principles of liability were concerned, there was a general consensus among the

leading state delegates that the new court would be accorded very limited discretionary

55 Final Report of the Commission of Experts established pursuant to Security Council Resolution 935
(1994), UN Doc. S/1994/1405, paras. 174-5. The Commission further noted that “it considers the
defences of duress and mistake of fact as possible defences to individual allegations of serious human
rights violations.”

%6 But the ILC’s decision to amend its 1996 version of the Draft Code of Crimes to reflect the wording
of the statutes of the ICTY and ICTR is disappointing. See draft Code at
http://www.un.org/law/ilc/reporfra.htm (last accessed 05/03).

57 Adrian Bos, ‘From the International Law Commission to the Rome Conference’ in The Rome
Statute of the International Criminal Court, Cassese, Gaeta, & Jones (eds) (OUP 2002) 54.

5% philippe Kirsch & John Holmes, ‘The Rome Conference on an International Criminal Court; The
Negotiating Process’, (1999) 93 4JIL, 2, 3.

% Kirsch & Holmes, ‘The Rome Conference’, 8. According to Bassiouni, these “weighty issues ...
were left for last minute political compromises”; Bassiouni, ‘Negotiating’, 448.
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powers to develop the law with the exception of grounds for exculpation.*® Although the ad
hoc tribunals are also able to take into consideration other potential defences there is a
fundamental difference between expressly providing a tribunal with such powers and
implicitly allowing the tribunal to claim the same power.?’ Moreover, while superior orders
was excluded as a defence to genbc;ide and crimes against humanity, it was controversially

‘reintroduced’ in its conditional form for war crimes.

In this section I have tried to illustrate how the evolution of certain defences, and in
particular that of superior orders, have been subject to constant modification primarily as a
consequence of whether or not realists have perceived there to be any political interest at
stake. But this is not to suggest that defences are simply the product of political impulses
dictated by realists since tribunals have generally asserted their discretionary powers in the
interpretation and application of pleas entered by defendants irrespective of the actual text in
the relevant statute. Where realists have taken a ‘back seat’ the scope of a defence has been
very much moulded by a more subtle divide that has emerged between those liberals who
adopt a ‘modern’ approach and those who take a ‘traditional’ approach to identifying the

applicable customary law rule.

The proliferation of war crimes tribunals witnessed since the early nineties can, in part, be
attributed to the shift in attitude among realists who are increasingly treating ICL as an
alternative means through which to respond to challenging political situations in which there
is little direct state interest to be gained from a more robust form of intervention whether it is
to prevent further violations in a volatile environment or in response to post-conflict needs.”
For the realist, war crimes tribunals can serve a useful function but only to the extent that
such institutions have limited jurisdictional scope. On one level, it may be possible to
describe the realist/liberal divide over war crimes tribunals as being founded on
fundamentally differing conceptions of the law itself. While it cannot be denied that the

more reactionary realists continue to view international law as an obstacle to state interests,

¢ Roy Lee, ‘Introduction: the Rome Conference and its Contributions to International Law’, in The
International Criminal Court, R. Lee (ed.) (Kluwer Law International, The Hague 1999) 1-39, 4.
Bassiouni, ‘Negotiating’ 454. Article 31(3) allows the Court to “consider a ground for excluding
criminal responsibility other than those referred to in paragraph 1 where such a ground is derived
from applicable law as set forth in article 21.” See also Cryer, ‘The Boundaries’, 4.

¢! The absence of any reference to legal defences other than superior orders and immunity in previous
statutes has been explained on the grounds that, “by making generally accepted legal rules applicable,
they [judges] can and in their practice do take consideration” other potential defences; Otto Triffterer,
Commentary on the Rome Statute of the ICC, Ambos & Triffterer (eds.) (Baden-Baden, 1999) 558-9.
52 For a similar ‘realist response’ see also Security Council Resolution 1593 (2005) referring the
situation in Darfur to the Prosecutor of the ICC. This in part also accounts for the Bush
administration’s support for the Iraqi Special Tribunal as well as the Clinton administration’s support
for the ICTY.
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it would seem that among the more moderate realists, what is really at issue is who has

control over ICL’s narrative.

1.2 CONTROLLING THE NARRATIVE

While all trials are selective narratives of one sort or another war crimes trials are
particularly susceptible to the charge of being politicised selective narratives. For the realist,
the apprehension that war crimes tribunals evoke is located in the fear that, in the hands of
the ‘wrong’ narrator, the law may convey the ‘wrong’ narrative. This was certainly what
disturbed the Foreign Office on hearing in late 1943 that the German government were
intending to try British and American POWs for war crimes. Drawing the matter to the
attention of the Chiefs of Staff, Sir William Malkin, Legal Advisor at the Foreign Office,

warned:

[i]t seems to be extremely probable that if the Germans carry out their threat to
put on trial British prisoners of war for war crimes, the first prisoners of war to
be tried will be airmen. In announcing this yesterday the German radio said
that these trials will be given all publicity, that British and American papers will
have ample opportunity to publish reports and that the airmen will be able to
reveal the exact nature of their bombing missions... If these men are brought to
trial it is most important I think that the Allied case for bombing German war
industries should be properly presented, even if there were no publicity this
would be important for purposes of record. If the trials are to receive maximum
publicity it becomes much more important. But these airmen are young officers
or NCO’s who know little or nothing about the rules of air warfare, and they
will get very little help from their German counsel. I foresee that they will be
cross-examined on such questions as what is indiscriminate bombing, the
definition of a military target, or the question of prior notice to civilians to
evacuate an area which is to be bombed [emphasis added].*

These very same fears are also found in the language of officials from the Bush
administration as, for example, when announcing that the US would not become a party to
the Rome Treaty, the Under Secretary for Political Affairs explained: “we must ensure that
our soldiers and government officials are not exposed to the prospect of politicized
prosecutions and investigations™.** For the realist, maintaining full control over the narrative
will continue to take priority over other considerations since to do otherwise is to risk the
loss of power that would result as a consequence of the state being judged for its structural

failures by the international community. This fear is no better exemplified than by the Bush

% Memorandum of 24 December 1943, FO 371/38990, PRO.
¢ Per Marc Grossmen, ‘American Foreign Policy and the ICC’, Remarks to the Center for Strategic
and International Studies, Washing DC, 6 May 2002.
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administration’s global campaign to conclude Article 98 agreements prohibiting the
signatory state to surrender US nationals to the ICC. Yet at the same time, the realists
continue to emphasise their commitment to ending impunity and holding perpetrators of
genocide, crimes against humanity and war crimes to account — even their own.** So how
might these seemingly incongruous positions be reconciled? 1 suggest the problem lies in
the inherent nature of the war crimes tribunal that situates the individual in a significantly
broader historical narrative than that of the ordinary criminal trial or court martial. War
crimes tribunals are often more than about the deviance or culpability of the individual and
can function as a platform from which to deliver a judgment about the state itself. And it is
the prospect of the individual being used as a conduit through which the state’s conduct and

policies are assessed that most alarms the realist.

Where the defendant is a non-national, war crimes tribunals can afford a useful means
through which a broader narrative about failed histories, politics and ideologies of other
states can be conveyed. But where the violator is a national, court martial proceedings are
preferred because, only then, can the state effectively contain the narrative to the criminality
of the individual. Moreover, the realist simultaneously seeks to distance the violator from
the rest of his society by displaying indignation and disapproval at the deviant’s conduct
which can then be followed by a prosecution that functions to reaffirm the state’s own

integrity.% As long as the state of nationality of the offender is able to retain ‘ownership’

% Grossmen, ‘American Foreign Policy and the ICC’.

% For example, when evidence of torture and prisoner maltreatment was revealed at Abu Ghraib,
President Bush, quick to distance himself from the violations, described what had happened as
“abhorrent [and that] ...what took place in that prison does not represent the America that I know”, A
spokesperson from the coalition described the abuse as the work of a “few bad apples” who did not
represent the Us army. For further commentary,
http://news.bbc.co.uk/1/hi/world/americas/3685669.stm (last accessed 06/06). For further
information on the court martial of Private Lynndie England & others see
http://www.timesonline.co.uk/article/0,,7374-1597384,00.html. In addition to the prosecutions
relating to the torture at Abu Ghraib, the US has investigated and prosecuted dozens of alleged
violations by its own soldiers in Iraq (for details, see http://www.cid.army.mil/, The US Army
Criminal Investigation Command) including most recently, the events surrounding the massacre at
Haditha http:/news.bbc.co.uk/1/hi/world/middle_east/5033648.stm (last accessed 06/06). The UK
has also investigated numerous allegations of violations by UK soldiers and has brought courts
martial proceedings against over a dozen soldiers for their part in the death or maltreatment of Iraqi
civilians. See also response of Prime Minister Blair to the evidence of abuse by British soldiers at
camp Bread Basket, Basra in January 2006: “First, let me say that everyone finds those photographs
shocking and appalling. There are simply no other words to describe them. However, in fairness to
our armed forces, I want to make two points. First, the difference between democracy and tyranny is
not that in a democracy bad things do not happen, but that in a democracy when they do happen
people are held and brought to account, and that is what is happening under our judicial system.
Secondly, the vast majority of those 65,000 British soldiers who have served out in Iraq have done so
with distinction, with courage and with great honour to this country. So while we express in a unified
way our disgust at those pictures, I hope that we do not allow that to tarnish the good name—fully
deserved—of our British armed forces”. For further details on the courts martial of Corporal Daniel
Kenyon & two others, see http:/www.army.mod.uk/news/year_2005/cgs sentance_statement.htm.
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over the narrative it is able to redefine the offence as one that is about individual deviance

rather than state responsibility."’

Paradoxically, it is the sceptics of the ICC who have most often cited the dangers of
selectivity in a bid to undermine the credibility of the new court. In describing the ICC as an

“institution too far” former UK Secretary of State for Foreign Affairs Lord Hurd warns:

governments making their own policies pick and choose between peace and
Jjustice to suit the requirements of each case. But a Court cannot pick and
choose. It is concerned not with policy, but with law which has to be applied
evenly if it is to command respect. Policy can be selective; law has to be
universal. A Court which failed to prosecute individuals who belonged to
powerful countries or who might be needed in a peace process however fearful
their offences, would not be a true Court but just an instrument of policy
pretending to be something else.”*

The underlying problem with Hurd’s position, if taken to the extreme, is that no prosecutions
would be preferable to selective prosecutions. But in addition, Hurd’s statement reveals the
very critique that has long-bothered the liberals — that war crimes trials have always been the
prerogative of the powerful and are merely politics in disguise; in other words, war crimes

trials are in effect, show trials.

Liberals have, on the other hand, alWays sought to distinguish between war crimes trials that,
for all intents and purposes, are show trials and those that are founded on a sincere belief in
the merits and value that legalism has to offer. For the liberal, the histories of war crimes
trials are troubling because they have all too often been marred by selective enforcement
guided by political considerations. Critics, like Cherif Bassiouni, have repeatedly
condemned states for being all too willing to subjugate the pursuit of justice to their political
interests as a result of which “impunity has become the political price paid to secure an end
to the violence of ongoing conflicts or as a means to secure tyrannical regime changes”.%
Justice, Bassiouni concludes, has become the victim of realpolitik evidenced by the absence

of the uniform application of ICL. That the enforcement of ICL through war crimes trials is

7 For example, those who took an active part in the torture and abuse at Abu Ghraib could be charged
under Article 93 of the Uniform Code of Military Justice (UCMIJ) for ‘Cruelty and Maltreatment’.
The offence reads: “any person subject to this chapter who is guilty of cruelty towards, or oppression
or maltreatment of, any person subject to his orders shall be punished as a court-martial may direct”.
What is crucial is that the wording of this provision excluded any state involvement which contrasts
sharply from the definition of torture under the Convention Against Torture.

% The Rt. Hon. Lord Hurd of Westwell, ‘Is there an international community?’ The John Smith
Memorial Lecture, Edinburgh, 13 June 2002.

69 Cherif Bassiouni, ‘Searching for Peace and Achieving Justice: the Need for Accountability’,
(1996) 59 Law and Contemporary Problems, 9, 11-12.
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characterised by selectivity is self-evident.”” Few would argue that the most troubling aspect
of the post-war tribunals were that they represented the most blatant form of selectivity —
victor’s justice — insofar as they involved “the imposition of structures and processes for the
collective prosecution of alleged atrocities by Axis Power individuals with no willingness to
countenance the subjection of Allied Power individuals to the same or similar procedures”.”
This aspect of victor’s justice is perhaps most clearly reflected in the sheer number of trials
(usually referred to as ‘B’ and ‘C’ category trials) held in the post-war period of Axis Power
nationals compared with those held of Allied nationals despite evidence indicating that war
crimes had also been committed by Allied soldiers.” Given that they are rarely mentioned,
the number of trials that were held by the Allies in the aftermath of the Second World War —
quite apart from Nuremberg and Tokyo Trials — is staggering. In the Far East alone, the
United States prosecuted 1,409 defendants in 474 trials; 3 Australia prosecuted 924
defendants in 296 ftrials; " Britain prosecuted 920 defendants in 306 trials;” China
prosecuted 883 defendants in 605 trials;"® the Dutch prosecuted 1,038 in 448 trials;”” the
Philippines prosecuted 169 in 72 trials;”® the French prosecuted 230 in 39 trials;”® Russian

™ See G.J. Simpson, ‘War Crimes: A Critical Introduction’ in T.L.H. McCormack & G.J. Simpson
(eds.) The Law of War Crimes: National and International Approaches (1997) 1, 11; T.L.H.
McCormack, ‘Selective Reaction to Atrocity: War Crimes and the Development of International
Criminal Law’ (1997) 60 Albany Law Review 681-732; R. Cryer, ‘The Boundaries’.

" McCormack, ‘Selective Reaction’ at 717. As other commentators have already pointed out, the
criticism of victor’s justice levelled at those who were involved in Nuremberg and Tokyo should not
in any way, minimize the crimes of those found guilty by the respective tribunals. The victor’s justice
argument was raised by the defendants at Nuremberg in a bid to dismiss the indictment on the
grounds that the composition of the tribunal was exclusively made up of nationals from Allied States
with no judges from neutral states taking part. On behalf of all the defendants Dr. Stahmer challenged
the tribunal’s legitimacy reasoning: “...judges are appointed only by states that belong to one side of
this war. This side is everything in one: creator of the charter, of the penal law, the prosecutor and the
judge.” Rather than merely dismissing the problem Justice Jackson, Chief US Prosecutor, countered
that “unfortunately, the nature of these crimes is such that both prosecution and judgment must be by
victor nations over vanquished foes. The world-wide scope of the aggressions carried out by these
men has left but few neutrals. Either the victors must judge the vanquished or we must leave the
defeated to judge themselves...”; http://www.yale.edu/lawweb/avalon/imt/proc/v1-30.htm (last
accessed 11/02).

2 Records of the WUSt German Army Agency for Investigating Violations of International Law
which was responsible for investigating allegations of war crimes by all nationals indicate that
following the Nazi assault on Poland, many atrocities were committed by the Poles against the ethnic
Germans; moreover, allegations of serious violations of IHL by Soviet troops against both the
Germans and Polish population are also supported by credible evidence; B. Ferencz, Book Review
(1981) 75 AJIL, 403.

7 Philip Piccigallo, The Japanese on Trial (University of Texas Press, 1979) at 95 (hereinafter ‘The
Japanese’); other writers have suggested different figures, see John Ginn, Sugamo Prison, Tokyo
(McFarland & Co., N.C., 1992) at 56, who suggests that the Eighth Army Military Commissions
based in Yokohama prosecuted 1,002 defendants instead of the 996 quoted by Piccigallo.

™ Piccigallo, The Japanese, 139; see also David Bevan, 4 Case To Answer (Wakefield Press, 1994),
24. :

7 Piccigallo, The Japanese, 120.
™ Ibid., 173.

7 Ibid., 183,

™ Ibid., 197.
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figures remain, to this day, undisclosed.* By contrast, trials of soldiers of the Allied Powers
for offences committed during this period are few® and restricted primarily to charges of
espionage® while there was no attempt to hold the leaders of any of the belligerent states
responsible for decisions taken in the conduct of hostilities save that of the Axis Powers.
The fundamental hypocrisy among the Allies is most visibly revealed by the inclusion of the
Russian delegation as a full and equal participant in the Nuremberg process despite its

appalling record.” As John Kenny explains:

[h]aving entered into a non-aggression pact with Germany, the Hitler-
Stalin Pact of August 23, 1939, the Soviet Union proceeded to violate
‘its treaties with Finland, Estonia, Latvia, Lithuania, Poland and
Rumania, and annexed parts of Finland, all the Baltic States, and parts
of Poland and Rumania.’ ... yet instead of standing trial for these
aggressive acts in violation of international treaties, agreements and
assurances, Russia participated in the trial and punishment of the
Nuremberg defendants.®

But if the Russian leadership were guilty of violations of international law, so were the
leaders of the other Allied Powers, albeit not to the same extent. Yet it was only the leaders

of the Axis States who had to answer for their conduct and so while Admiral Raeder and

7 Ibid., 208.

8 According to Piccigallo the Soviet Union continued during the post-war years to refuse to repatriate
over 400,000 Japanese POWs claiming that they were ‘war criminals’. After much pressure, the
Khabarovsk Trial was held in December 1949 although it was essentially a ‘political trial’ where only
a handful of defendants were tried under highly dubious circumstances; The Japanese on Trial, 141-
157.

8! For example when, in reprisal for the Kharkov trials held by the Russians, the German
Administration threatened to hold trials of British and American prisoners of war who had been
accused of war crimes Foreign Office minutes addressed to Sir William Malkin in January 1944 state:
“[t]he Germans have alleged that certain of our prisoners were guilty of atrocities in Crete and have
sent us documents. The claims are probably exaggerated but cannot be entirely dismissed’; FO
371/38990, PRO. As Dinstein points out when war crimes are committed against an enemy’s
nationals states have been inclined “to show a remarkable degree of empathy for the root causes of the
crime, often failing to prosecute or punish the offenders. Conversely, when a state is the victim of
war crimes, it is liable to act ruthlessly and immoderately in responding to the same pattern of
behavior”; Y. Dinstein, ‘The Parameters and Content of International Criminal Law’ (1990) 1 Touro
Journal of Transnational Law, 315.

%2 The issue of whether British citizens would also be prosecuted was raised in a Parliamentary
question on 18 January 1944 by Sir Waldron Smithers but the question was restricted to those who
had “committed acts of sabotage or fomented industrial strife or who [had] in any other way
deliberately hindered the war effort”. '

% This caused great antagonism during the negotiations of the London Agreement between the US
representative, Jackson, and the Soviet delegation headed by General Nikitchenko. See Whitney
Harris, ‘Justice Jackson at Nuremberg’ (1986) 20 International Lawyer 867. Likewise, following the
presentation of evidence by the prosecution on the effect of Hilter’s Commando Order in Western
Europe, Telford Taylor admits, “after the midmormning recess, we turned our attention to the East, but
to protect Soviet sensibilities I disavowed any intention ‘to make a full or even partial showing of war
crimes on the Eastern Front”; The Anatomy, 255. See also R. Minear, in Victors’ Justice, (Princeton
University Press: NJ, 1971) 93-102, who observes that at no time did the Tribunal consider
adjudicating on war crimes committed by the Allies.

% John Kenny, Moral Aspects of Nuremberg (1949), 118-119,
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Alfred Rosenberg were each found guilty for their part in the planning of aggressive war
against Norway — and for which the former was sentenced to life and the latter hanged — the
fact that the British too were guilty of aggression against, what was in the Spring of 1940, a
neutral Norway was largely ignored by the tribunal®* The victor’s justice critique is perhaps
best illustrated by the Allied bombing campaign on major German cities and in particular
Dresden which has in recent years been subject to serious criticisms. Although the rules of
warfare during the Second World War were ill-defined, it was generally recognised that the
aerial bombardment of civilian populations was considered illegal.®® Yet at a War Cabinet
meeting held in July 1944 the Chiefs of Staff agreed “that the time might well come in the
not too distant future when an all-out attack by every means at our disposal on German
civilian morale might be decisive” and further recommended to the Prime Minister “that the
method by which such an attack would be carried out should be examined and all possible

preparations made”.*’” In January 1945 the War Cabinet authorised the “adjustment” of

% See Smith, Reaching Judgment, 149-151. Raeder defended his actions arguing that “our
Intelligence Service ... had received reports at various times during the last week of September
[1939] that the British intended to occupy bases in Norway.” Cabinet office and Chief of Staff
documents during this period indicate that the intelligence information was accurate and that there
was strong support among Cabinet members for a pre-emptive occupation of Norway (see CAB 65,
PRO, for the exchange of correspondence on the legal consequence of whether to pre-empt or wait to
react to Germany’s potential invasion of Norway.) In his defence, Raeder further reasoned, “I
described the dangers which might result to us from a British occupation of bases on the Norwegian
coast and might affect our entire war effort, dangers which I considered tremendous. ...1I told Hitler
that the best thing for us would be strict neutrality on the part of Norway. ...[a]t the time I did not
make any proposal that we should occupy Norway or that we should obtain bases in Norway. I only
did my duty in telling [Hitler]...about this grave danger which was threatening us and against which
we might have to use emergency defensive measures”; The Trial of German Major War Criminals:
Proceedings of the IMT, Part 14, (HMSO, 1951), 145-147.

% A statement by Prime Minister Neville Chamberlain on 21 June 1938 outlining three principles that
should govern the protection of civilians against aerial bombing was adopted in a Resolution of the
League of Nations Assembly in 1938. It called for the prohibition of the intentional bombing of
civilian populations, specifying that only identifiable military objectives should be targeted and
suggested that care should be exercised to avoid the bombing by negligence of the civilian population.
For further details see, D. Schindler & J. Toman, The Laws of Armed Conflict, (Martinus Nijhoff,
1988), 221-2.

7 A memorandum entitled ‘Air Attack on German Civilian Morale’ was issued by the Chief of Air
Staff in August 1944 in which five separate forms of attack were suggested and considered; PREM
4/100/10, PRO. These included:

i) Widespread strafing attacks by fighters on civilian objectives in Germany. Such attacks can
undoubtedly do much to cause widespread uneasiness and confusion. They could not,
however, be applied on a sufficient scale to produce any catastrophic calamity or threat to the
civilian population as a whole.

i) Air Control. As a variant of the above proposal, it has been suggested that we should proclaim
that from a given date all road and rail movement in Germany should cease and that all
disobeying this order would be attacked. It would not in fact be practicable to execute this
threat effectively throughout a country such as Germany, with the forces available.

iii) Attack of small towns (say 20,000 inhabitants). Towns of 20,000 inhabitants represent small
targets which can only effectively be attacked by visual bombing and this must normally be
carried out by day. To ‘write off” a town of this size would require that 600 tons be aimed
accurately at the target, and this on an average would demand the despatch of about 900 tons to
each town in favourable weather conditions. ... Itis ... difficult to even in the best conditions
to achieve a scale of attack of sufficiently catastrophic force....

36



bombing priorities for the Strategic Bomber Forces: while oil plants remained the primary
target of the bombing raids, the attack of Berlin, Leipzig, Dresden and associated cities were
also listed as high priority targets on the basis that heavy attacks “will cause great confusion
in civilian evacuation from the East...”.*® There is little doubt that the resulting destruction
of Dresden by British and US bombers during the course of two days in February 1945
killing as many as 100,000 civilians would have been held to be a war crime had it been
perpetrated by the Axis Powers.”” The defendants did, of course, cite each of these examples
of Allied misconduct within the context of the tu quoque plea — a doctrine that is better
regarded as a principle of equity rather than as a criminal law defence.”® In rejecting the plea
as inapplicable, the tribunal in the Ministries Case held that even were Russia’s actions
wholly untenable, and its guilt “as deep as that of the Third Reich ... this cannot in law avail
the defendants or lessen the guilt of those of the Third Reich who were themselves
responsible” while in the High Command Case the tribunal reasoned: “an accused does not
exculpate himself from a crimes by showing that another committed a similar crime”.”!
Although the tribunals’ decision to reject the t# quoque plea cannot be faulted, the dismissal
of the doctrine high-lighted, what for the liberals, was the most problematic feature of war
crimes tribunals: that they have always been, and will for the foreseeable future continue to
be, characterised by selective enforcement — and therefore selective narratives by those who
wield the most power both militarily and politically. To the extent that the judgments of the
post-war tribunals have conveyed a strong and lasting impression about the criminality of
the Axis States, combined with a deafening silence as to the conduct of the Allied States
(thus indirectly legitimising their behaviour), their legacy from a realist perspective must be
regarded as an unmitigated success. But the judgments of the post-war tribunals also

conveyed another narrative in the form of a silence which has only in recent years begun to

iv) Berlin. The operational advantage of selecting Berlin as a target is that in view of its large size,
attack is relatively free from restriction by weather conditions; the attack may be sustained
over periods of bad weather by the use of blind bombing devices. It would thus be possible to
arrange a heavy attack on Berlin at short notice and to maintain it for a number of consecutive
days in all but the very worst weather conditions....

V) Other large towns. ...Immense devastation could be produced if the entire attack was
concentrated on a single big town other than Berlin and the effect would be especially great if
the town was on hitherto relatively undamaged. The political effect would however be less
than that of comparable devastation in Berlin.”

% War Cabinet Chiefs of Staff Committee minutes, COS (45) 92, 1 February 1945, PRO.

% The outcome of the type of selective approach taken by the Allies at Nuremberg and Tokyo was
that it seemed to almost legitimise Allied conduct during the war in comparison to the depravity of
Axis Power atrocities; see T.L.H. McCormack, ‘Selective Reaction’, 719.

50 Quincy Wright, ‘The Law of the Nuremberg Trial,” 41 AJIL (1947) 38, 46.

! The Ministries Case, 14 TWC 332-23; The High Command Case, 11 TWC 482. For a less
convincing response to the Allied bombing of German cities, see The Einsatzgruppen Case, 4 TWC
466. But see Arendt, on the tu quoque argument and the problem of selective enforcement of ICL;
Hannah Arendt, Eichmann in Jerusalem: a report on the banality of evil (Faber: London 1963), 234-
3s.
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be addressed. For despite the abundance of evidence of serious offences directed
specifically at women, and in particular the mass rapes that were perpetrated in both Europe
and the Pacific, such information was often met with incredulity and very rarely prosecuted.

And it was this silence that helped to sustain the gender biases inherent in ICL for the next
fifty years.

1.2.1 The absent voice

If war crimes tribunals are, as I suggest, forums for conveying narratives that are controlled
by those who exercise the most power, it is of little surprise that gender specific offences
were absent or ‘hidden from view’ in the post-war statutes since the process of drafting these
statutes was clearly dominated by the male voice.”” Nor is it surprising that little effort was
made by the tribunals to prosecute gender specific offences even when such offences were
expressly contained within the statutes since the tribunals themselves were dominated by
men.”® This near absence of any attention to offences that had disproportionately affected
women in the conflict was clearly a reflection of male-centric perceptions about the priority
that was accorded to some interests above others, rather than as a consequence of any lack of

evidential material pointing to gross gender specific violations perpetrated during the war.”*

The effects of these failings were however far-reaching. The failure to expressly criminalise
certain conduct was to convey the impression that there was no legal right to protect and to
treat offences like rape as an inevitable feature of conflict.”® But equally, the failure to
prosecute an offence that had been expressly recognised was to treat the legal right it
protected as a right that was intrinsically of a lesser value than those rights that were
protected through prosecutions and to perpetuate the belief that rape, for example, was not as

grave as other war crimes.”® Moreover, the exclusion of the female voice from war crimes

%2 As Campanaro points out nowhere in the IMT Charter was ‘rape or ‘sexual assaults’ explicitly
mentioned; Jocelyn Campanaro, ‘Women, War, and International Law: The Historical Treatment of
Gender-Based War Crimes,” 89 Georgia Law Journal 2557 (2000), 2561. For a more detailed
analysis of the different post-war statutes, see 2557-2565.
% There were of course some notable exceptlons as in the trial of General Yamashita; see Campanaro,
‘Women, War’, 2564.
* The Nazis efﬁcxently kept updated records and therefore, as Campanaro points out, there were
ample reports and transcripts containing evidence of rape, forced prostitution, forced sterilization,
forced abortion, pornography, sexual mutilation and sexual sadism; Campanaro, ‘Women, War’, 2561.
% For further commentary, see D. Thomas & R. Regan, ‘Rape in War: Challenging the Tradmon of
Impumty, SAIS Review 1994, 82-99.

% Campanaro, ‘Women, War’ 2561. But for a revealing study, see Joan Ringelheim, ‘Women and the
Holocaust: A Reconsideration of Research,” Signs 10:4 (1985: Summer) 741, 745. Critically re-
examining her own work, Ringelheim comments, “one survivor told me that she had been sexually
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trials was to conceal a further reality about the nature of women as victims in warfare: that
women are usually victimized several times over— as enemy nationals, as women, as
mothers.” And although gender bias in ICL has over recent years received far greater
attention and scrutiny than ever before evidenced by revolutionary changes at the
institutional level®® as well as to the substantive law’® and not least, with the unparalleled
prosecutions of various forms of gender-related crime by the ad hoc tribunals,'® bias
continues to characterise war crimes trials and international law at a more subliminal level.
This is so in two respects: first, through the legitimisation of the use of force (a masculine
response) to maintain order and control; and second, through the retention of male-centric

principles that underpin both humanitarian law and ICL.

It is widely accepted that the state has a monoboly on the right to resort to violence'®! and
that it uses force and the threat of force to maintain social order.'” According to liberal

theory, were the state to relinquish its monopoly on violence, it would risk vigilantism or the

abused by a number of Gentile men while she was in hiding, when she was about eleven years old.
Her comment about this was that is ‘was not important ... except to me.” She meant that it had no
significance within the larger picture of the Holocaust. By why should ideas about the Holocaust as a
whole exclude these women’s experiences — exclude what is important to women — and thus make the
judgment that women’s experiences as women are trivial?”

" For example during the Holocaust, Jewish women found themselves not only vulnerable as women
but also in mortal danger as Jews. See generally Ringelheim, ‘Women and the Holocaust’. See also
the Jager Report, produced by the commander of Einsatzkommando 3, in which a detailed record was
kept of the massacres by the unit in Lithuania. In determining that the “Jewish problem for
Lithuania” had been achieved, Jager further noted “I am of the view that the sterilization programme
of the male worker Jews should be started immediately so that reproduction is prevented” but then
concluded, “if despite sterilization a Jewess becomes pregnant she will be liquidated”;
www.nizkor.org (last accessed 06/06).

% To date, two out of the three Chief Prosecutors to the ICTY and ICTR have been women and the
number of women judges appointed to these tribunals has far exceeded any other international
tribunal. In an effort to further build on this progress and to tackle overt institutional bias, Article 36
of the ICC statute that deals with the qualifications, nomination and election of judge to the ICC,
attempts to secure a more equitable balance of representation;
www.iccwomen.org/Elections/ELECTIONSindex.htm. In February 2003, of the 18 judges elected to
the ICC, 11 were men and 7 women.

% The judgments of the ad hoc tribunals, too, have led to considerable advances in what Askin
describes as “redressing crimes committed disproportionately against women and girls, particularly
rape and sexual slavery”; Kelly Askin, ‘Prosecuting Wartime Rape and Other Gender-Related Crimes
under International Law: Extraordinary Advances, Enduring Obstacles,” (2003) 21 Berkley Journal of
International Law, 288. See in particular, Prosecutor v Furundzija (1T-95-17/1-T), Prosecutor v
Delalic et al (IT-96-21-T) and Prosecutor v Akeyasu (ICTR-96-4).

1% gee generally, Askin, ‘Prosecuting Wartime Rape’ and Campanaro, ‘Women, War’.

199 Max Weber ‘Political Concerns,’ in From Max Weber: Essays in Sociology, (H.H.Gerth & C.
Wright Mills: eds.) (Routledge, London, 1997), 78. Weber also points out that that “...the right to use
physical force is ascribed to other institutions or to individuals only to the extent to which the state
permits it”. Nozick comments: “a state claims a monopoly on deciding who may use force when; it
says that only it may decided who may use force and under what conditions; it reserves to itself the
sole right to pass on the legitimacy and permissibility of any use of force within its boundaries”;
Robert Nozick, Anarchy, State and Utopia (Oxford: Blackwell, 1974) 23,
192y, Spike Peterson, ‘Security and Sovereign States: What is at Stake in Taking Feminism
Seriously?’ in Gendered States, V.S. Peterson (ed.) (Lynne Rienner Publishers: London, 1992), 46.
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unilateral use of force by individuals that would inevitably lead to the dominance of the
strong over the weak and ultimately, anarchy. But the very process of upholding the social
order — whether internal or external — by means of force not only serves to maintain the deep
structural gender biases that characterise the very makeup of the state itself ' but also
functions to perpetuate, reinforce and even institutionalise this ‘masculine’ response.'® For
in the hands of the state, violence itself is given legitimacy. What is more, at the
international level, respect for the principles of ‘sovereignty’, ‘territorial integrity’ and
‘political independence’ function to “legitimize the maintenance of the state system in which
direct violence is the ultimate arbiter of social conflict(s).”’® And, not least, through jus ad
bellum and jus in bello, violence is given legal form providing for its presence within
reason'® and because we seem destined to regulate the use of force rather than to transcend

it, peace is paradoxically secured only insofar as it is a ‘negative peace’.'”’

As with peace, justice too is conditioned on violence. Because war crimes trials are founded
on the principles of legalism they are generally regarded as the embodiment of the triumph
of law over power obscuring the fact that war crimes trials act “to legitimate an order
achieved through military force.”'® According to Chesterman, justice through war crimes
trials can legitimate violence in two ways: “[f]irst, it explicitly validates certain acts of
violence as lawful and acceptable [and] second, it binds the dominant conception of order
(equated with ‘peace’) to the continual possibility of and respect for violence”. This process,
Chesterman concludes, is “dominated by force, instrumental power, and the perpetual

opposition of unitary actors [that, to all intents and purposes] may be characterized as a

19 As Charlesworth, Chinkin & Wright remind us: “states are patriarchal structures ... because they
are based on the concentration of power in, and control by, an elite and the domestic legitimation of a
monopoly over the use of force to maintain that control.  This foundation is reinforced by
international legal principles of sovereign equality, political independence and territorial integrity and
the legitimation of force to defend those attributes”; Hilary Charlesworth, Christine Chinkin & Shelly
Wright ‘Feminist Approaches to International Law,” (1991) 85 AJIL 613, 622.

194 Reardon suggests that war has also “been legitimated and institutionalised”; Betty A. Readon,
Sexism and the War System (1985, Teachers College Press: New York) 13.

195 peterson, ‘Security and Sovereign States’, 48. See also David Kennedy, International Legal
Structures, (1987, Nomos Verlagasesellschaft: Baden-Baden) 261.

%P, Kennedy, International Legal Structures at 260.

197 peterson, ‘Security and Sovereign States’, 48. Kennedy had earlier commented on this paradox:
“...this drive to overcome warfare — to institutionalize peace — seems, if not a continuation of violence,
at least a continual reference to and respect for violence”; International Legal Structures, 283

19 Simon Chesterman, ‘Never Again...and Again: Law, Order, and the Gender of War Crimes in
Bosnia and Beyond,” (1997) 22 Yale Journal of International Law, 299, 321. Jacque Derrida also
reveals the complex relationship between law and violence in Force de Loi when he observed : “apres
la ceremonie de la guerre, la ceremonie de la paix signifie que law victoire un nouveau droit. Et la
guerre, qui passé pour la violence originaire ... est en fait une violence fondatrice de droit”. ‘Prenom
de Benjamin’ in Force de Loi (Paris: Galilee, 1994) 97. (After the ceremony of war, the ceremony of
peace signifies that victory has inaugurated a new rule of law. And so war, mistaken for crude
violence, is in fact a violence which founds the law.)
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masculine conception of international ‘order’”.'® But in exposing that legal discourse is apt
to mislead and lull us into believing that what we are engaged in is a gender-neutral process
is certainly not to suggest that war crimes trials should be abandoned altogether for they can
offer substantial benefits to individuals and communities alike; my aim, at this stage, is to

reveal the structural biases that characterise ICL for only then can they be fully addressed.

The disproportionate effect that the legitimisation of violence in conflict has on women has
been considered in some detail by scholars.'"® In particular, Judith Gardam’s valuable
insight and analysis has exposed how the laws of war are inherently gendered because
international humanitarian law (IHL) takes as its norm the male combatant who is accorded
priority treatment over civilians for reasons of military necessity. In distinguishing between
combatants and civilians, IHL unavoidably integrates a gender component that incorporates

""" Gardam reveals not only how the rules of IHL reflect

assumptions as to the value of lives.
a particular view of the interests of states, but how the combatant plays an integral role in
protecting those interests which can often be at the expense of the civilian.'” And even
within the subset of civilians, it is the male civilian who is treated as the norm around which

[HL has evolved.'?

That gender bias characterises ICL is only to be expected given that the discipline has
evolved from an amalgam of IHL and human rights law and in doing so, has ‘adopted’ the
“gendered blind spots of both traditions™.""* As I have already suggested, as far as the post-
war tribunals are concerned, because it was predominantly men who determined what

conduct was so grave as to warrant;criminal prosecution, crimes that had disproportionately

19 Chesterman, ‘Never Again’, 321.

1% For example, see Chris af Jochnick & Roger Normand, ‘The Legitimation of Violence: A Critical
History of the Laws of War,” (1994) 35 Harvard International Law Journal, 49; Judith Gardam,
‘Women and the Law of Armed Conflict: Why the Silence?’ [1997] 46 ICLQ 55; Simon Chesterman,
‘Never Again’, 299-343; Judith Gardam & Hilary Charlesworth, ‘Protection of Women in Armed
Conflict,” (2000) 22 Human Rights Quarterly, 148; Hilary Charlesworth & Christine Chinkin, The
Boundaries of International Law: A Feminist Analysis, (Manchester University Press: Manchester,
2000).

" yudith Gardam & M. Jarvis, Women, Armed Conflict and International Law (Kluwer Law
International: The Hague, 2001) 118.

"2 Gardam & Jarvis, Women, Armed Conflict and IL, 251; but see also 112-122. Gardam argues: “the
role of the military is pivotal and, as we will see, the law reflects these values by privileging the life of
the combatant. It does this through the doctrine of military necessity”; ‘Gender and Non-Combatant
Immunity,’ (1993) 3 Transnational Law and Contemporary Problems, 345, 349.

113 See generally Gardam, ‘Why the Silence?’ and Gardam & Jarvis, Women, Armed Conflict and IL,
251.

14 H. Charlesworth, ‘Feminist Methods in International Law,” (1999) 93 AJIL, 379.
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affected women in war were more often than not overlooked.'” But if the gffences were
dictated by male interests, did defences also conceal gender biases and function to relegate

the interests of women in conflict?

Records indicate that apart from a handful of pleas that were rejected absolutely'' the
tribunals were persuaded in principle to admit most legal defences although they were
usually denied on the facts. The willingness of the tribunals to admit defences that had
evolved in the context of domestic criminal law does however raise questions as to whether,
in the circumstances, it was appropriate to do so given the gravity of the offences that had
been perpetrated during the conflict.''” But in addition to those defence traditional
recognised under the domestic law, ICL also recognises a subset of justifications that derive
from international law including for example, reprisals and ‘military necessity. That these
defences were admitted as valid legal pleas was to legitimise their presence in ICL. But
against a backdrop of unprecedented massive civilian casualties, in which women had
disproportionately been affected, whether these pleas functioned to protect the interests of
men at the expense of women clearly requires careful but urgent consideration.'”® What is
clear is that in spite of the unparalleled advances in ICL, the statute of the newly created
Court is not entirely satisfactory to the extent that “the definitions of previously existing

principles are at times wider where defences are involved, and frequently narrower on

115 Gardam & Jarvis conclude that “historically, it has been actions most likely to affect men that have
been criminalised and prosecuted. This trend has continued in the initiatives adopted by the Security
Council to respond to violations of IHL”; Women, Armed Conflict and IL, 252.

116 Apart from immunity, the plea that the act was legal or obligatory under municipal law was also
rejected; superior orders was despite the wording in the text of the statutes admitted subject to the
‘manifestly unlawful’ test.

17 Whether criminal law principles can readily be transplanted to the international arena will be
considered more fully in the following chapter at 2.2.2.

"8 Of the estimated 62 million deaths during World War II, 37 million comprised civilians; the war
seemed to mark the beginning of a global trend to the extent that civilians have continued to be
targeted at an alarming rate in conflict. In a report entitled Women, Peace and Security, submitted by
the Secretary-General pursuant to Security Council resolution 1325 (2000) and published in 2002, it
was confirmed that “while during the First World War, only S per cent of all casualties were civilians,
during the 1990s civilians accounted for up to 90 per cent of casualties. ...in contemporary conflicts
civilians are targets. Mass displacement, use of child soldiers, and violence against ethnic and
religious groups, as well as gender-based and sexual violence, are common”;
http://www.un.org/womenwatch/daw/public/eWPS.pdf (last accessed 10/03). These statistics have
been challenged by a recent study conducted by the Human Security Centre at the University of
British Columbia. According to the authors, the claim has no basis in fact and the ‘misinformation’
traced back to two sources: a report published by Uppsala University in 1991 entitled Causalities of
Conflict in which the claim that nine out of ten victims of conflict are civilians included those killed
and displaced by conflict. The authors maintain that the more accurate number killed as a
consequence of conflict in 1989 stood at 67%; Human Security Report 2005,
http://www.humansecurityreport.info/ (last accessed 01/06). But while this figure may be lower, it is
still unacceptably high and clearly disproportionate to the number of women who comprised regular
army personnel which, in 1995, stood at 2 percent globally; Charlesworth, ‘Feminist Methods in
International Law,’ 379.
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"% and therefore fails to accurately reflect existing international law.

inculpatory doctrines
To the extent that women continue to be disproportionately affected by the violence done by
men, the consequences of this ‘realignment’ of the substantive law deserves further critical

commentary.

1.3 THE PARADOXES OF ICL

If war crimes trials are merely forﬁms controlled by the most powerful for transmitting
partial and gendered messages, one might validly question whether there is much value to
them. But if war crimes trials are criticised for doing too little, they are equally subject to
the criticism that they do too much to the extent that major war crimes trials have been used
as vehicles for producing broad historical/political narratives with didactic objectives. As
such, they have come under attack not only for being inappropriate forums for delivering
finite statements on such matters but also that they are simply incapable of adequately

satisfying those objectives.

In this last section I argue that the strength of war crimes tribunals does not lie in the ability
to record major historical events principally because the criminal law itself resists this trend.
I suggest that the paradox of ICL is that it is both drawn by the need to contextualise within
the larger historical/political narrative, but that because its foundations are located in the
criminal law it needs to decontextualise the individual to locate culpability. If war crimes
trials have a vital didactic purpose, I suggest that it is not primarily or necessarily to do with
recording the ‘truth’ about the broader political or historic context within which the offence
took place but rather about conveying the values and principles that liberal theory has to
offer through the criminal law.'® This is not to deny that such trials can also offer a
symbolic statement that helps to facilitate post-conflict recovery for both the individual
victims and post-conflict societies as a whole. But what war crimes trials are most
effectively able to do — if done properly — is through the process of punishing the culpable
offender, convey something more about the nature of liberal governance and to advance

1

particular political values through the medium of legalism.'' For if these selective

narratives — whether told in Nuremberg or Arusha, in The Hague or Baghdad — come to have

"R, Cryer, Prosecuting International Crimes (CUP 2005), 326.

120 1t may be that truth and reconciliation commissions or local justice mechanisms like gacaca
hearings are better able to offer to address and record the ‘truth’ unencumbered by the criminal law.

12 This, of course, is in addition to punishing culpable offenders.
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the ‘power of truth’, they offer a powerful means through which to convey more than just a

story about a defendant’s guilt or innocence.

1.3.1 History, politics and the decontextualised defendant

One of the most influential advocates of the view that war crimes tribunals should not delve
into the realms of history is Hannah Arendt who, reporting on the Eichmann trial,

vehemently argued:

the purpose of the trial is to render justice and nothing else; even the noblest of
ulterior purposes — “the making of a record of the Hitler regime which would
withstand the test of history,” ... can only detract from law’s main business: to
weigh the charges brought against the accused, to render judgment, and to mete
out punishment.'??

Arendt’s discomfort with Prime Minister David Ben-Gurion’s attempt to use the trial as an
opportunity to further the goals of Israeli nation-building, also extended to the tactics used
by the Prosecutor on the basis that they were “bad history” and “cheap rhetoric”, the
consequence of which was that “it is not an individual that is in the dock at this historic trial,
and not the Nazi regime alone, but anti-Semitism throughout history”.'?® Arendt’s central
critique is based on the view that the law should not try to answer the broader historical or
political questions going to the origins of a conflict nor pass judgment between competing
historical interpretations'>* because that risked undermining the right of the accused to due
process and with it, the credibility of the law itself. A similar concern is shared by Shklar,
albeit in the context of the IMT, when she observes that “history had to be tortured
throughout in order to reduce events to proportions similar to those of a model criminal trial
within a municipal system”.'”® For both Arendt and Shklar the law cannot easily — if at all —
accommodate the wider historical events because the ‘truth’, according to the law, represents
something quite different from history.'”® That the law is inherently inadequate becomes

particularly evident in the wake of mass atrocities where the magnitude of the offences

122 Arendt, Eichmann in Jerusalem, 232. Arendt does however commend the parts of the judgment
because the court had limited its inquiry to the question of law and justice.

123 Arendt, Eichmann, 7-8

124 «Justice demands that the accused be prosecuted, defended and judged, and that all other questions
of seemingly greater import — of ‘How could it happen?’ and ‘Why did it happen?,’ of ‘Why the
Jews?’ and ‘Why the Germans?’, of ‘What was the role of other nations?’ ... — be left in abeyance”;
Eichmann, 3.

123 yudith Shklar, Legalism, 147.

126 M. Koskenniemi, observes, “as criminal lawyers have always known, legal and historical truth are
far from identical”’; ‘Between Impunity and Show Trials’, (2002) 6 Max Planck Yearbook of United
Nations Law 1, 11.
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perpetrated are such that punishing'an individual does not even begin to address the gross

wrongdoings. As Arendt comments:

the Nazi crimes, it seems to me, explode the limits of the law... For these
crimes, no punishment is severe enough. It may well be essential to hang
Goring, but it is totally inadequate. That is, this guilt, in contrast to all criminal
guilt, oversteps and shatters any and all legal systems. That is the reason why
the Nazis in Nuremberg are so smug. ...We are simply not equipped to deal, on
a human, political level, with a guilt that is beyond crime and an innocence that
is beyond goodness or virtue.'”’

But as Arendt also seems to concede, because even politics cannot respond adequately

to mass atrocities, we are ‘left” with nothing but the law despite its shortcomings:

it seems to me to be in the nature of this case that we have no tools to hand
except legal ones with which we have to judge and pass sentence on something
that cannot event be adequately represented either in legal terms or in political
terms.'?®

A second criticism that is directed at the law is its inability to offer more than one ‘truth’.'?
Because the law can only offer a single narrative about a series of historical events it “is
likely to discredit itself when it presumes to impose any answer to an interpretive question
over which reasonable historians differ”."”® As Koskeniemmi points out, this problem is
even more difficult to resolve at the international level where there is a plurality of ‘truths’
and the challenge for a tribunal is in judging who’s truth to convey. In Milosevic trial for
example, “the narrative of ‘Greater Serbia’ collides head-on with the self-determination
stories of the seceding populations, while political assessments of ‘socialism’ and
‘nationalism’ competes with long-term historical and religious explanations”."*! As I have
already suggested because the narrative that is accepted and officially adopted transforms

into fact, it leaves alternative accounts largely ignored, dismissed, or at worst, disbelieved.'*

27 Extract from letter date August 17, 1946 from Arendt to Jaspers, Hannah Arendt Karl Jasper
Correspondence 1926-1969 (Kohler & Saner: eds) (Harcourt Brace Joavanovich: London, 1992) 54.
128 Extract from letter dated 23 December 1960 from Arendt to Jaspers in Correspondence, 417.

129 Legal argument, Luban points out “is a struggle for the privilege of recounting the past”; David
Luban, ‘Difference Made Legal: The Court and Dr. King,” (1988) 87 Michigan Law Review 2152,
2152,

130 Mark Osiel, Mass Atrocity, Collective Memory and the Law, Transaction Publishers, London 1997,
119,

I'M. Koskenniemi, ‘Between Impunity and Show Trials,” 12.

132 In a meeting held on 29 June 1945 in London to assess and plan for evidence gathering, the role of
Jewish refugee groups were simply discounted as is evidenced by the minutes that state: “the view
was expressed that their materials are mostly gossip and that their evaluations are very emotional. It
was considered that they are not a useful source for evidence”; moreover, detailed reports into what
had happened at Dachau and Buchenwald were considered of “questionable value”. As Hagan &
Greer observe, “the European victims of the Holocaust were not simply powerless ... but this
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And the choice of one story above another is of crucial concern not just to the defendant but

to the victims and to society, for that choice has real legal consequences.'”?

A third criticism of the law is located in the nature of legal reasoning itself which is an
inherently “repressive form of intérpretive thought” that limits our understanding and
comprehension of the social world."** The criminal law needs to treat the individual as
‘separate’ from his social context because the criminal law is a system that blames
individuals."*> The more the criminal law locates the individual in their social context the
less it is able to assign individual liability and at the international level the law’s limits
become even more evident. Within a criminal state, the individual offender becomes
subsumed within the bigger narrative and begins to appear like an ‘innocent executor’ of
some foreordained destiny.'”® Yet at the same time, the law’s focus on individualisation
risks ignoring the environment within which the offence became possible — and even normal.
As with the criminal law, ICL oscillates back and forth between needing to decontextualise
the individual in order to find him criminally culpable which it can only really do by
assuming that the individual has the capacity for individual judgment, yet at the same time
ICL necessarily needs to situate the individual within a broader historic, social, cultural and
political space. Although Koskenniemi speaks of not trying to settle the epistemological
controversy about whether the individual or the contextual focus provides a better truth, it
would seem that for both the criminal law and ICL, the focus must necessarily be on the
individuAal.137 And artificial though it may be, it is through defences that both the criminal
law and ICL are able, most comfortably, to introduce context. Perhaps then judgments about
history and politics are better serviced through truth commissions, or the works of historians
and the conduct of politicians. I do not mean to avoid this difficult question; but it would
seem that if we want the criminal trial to do more than it currently does, we may need to

reinvent it. But if we do that, it may be that what we are left with is no longer a trial.

powerlessness placed them at risk of historical invisibility”.; J. Hagan & S.Greer, ‘Making War
Criminal,” 40 Criminology 231, 249.

13 See generally Scheppele, ‘Foreword: Telling Stories,” (1988) 87 Michigan Law Review 2073 and
in particular 2085. :

134 J. Gabel, ‘Reification in Legal Reasoning,’ in Marxism and Law 262 cited by Kim Lane Scheppele,
‘Foreword,” 2077-78. Judicial narratives are always selective and come to be regarded as the ‘truth’
“despite there being other versions that lead to other conclusions or other ways of seeing”; Scheppele,
‘Foreword’, 2074.

133 1 explore this more fully in Chapter 3.2.

136 K oskenniemi, ‘Between Impunity and Show Trials,’ 16.

137 K oskenniemi, ‘Between Impunity and Show Trials,’ 15.
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1.3.2 Liberal theory and ICL

In a vitriolic attack on the International Criminal Court, Baroness Thatcher, former UK

Prime Minister, has argued:

[tThe Nuremberg trials were attacked at the time as ‘victor’s justice’. And this is
precisely what they were — and were intended to be. Far from being staged by
uninvolved outsiders, they were organised by the powers which together had
defeated and occupied Germany. It was these occupying powers which now
exercised sovereignty there.

Why is all this so important? Because those now advocating ever greater
intrusions of international justice into the affairs of sovereign nations repeatedly
claim that in some sense they are building upon and fulfilling the aims of
Nuremberg. And this is quite wrong...

I have no doubt that the twelve Nazi leaders sentenced to death for their part in
the Nazi crimes deserved their fate. The Holocaust was the greatest crime
committed against any group, nation or race. The disadvantage of treating the
means by which these terrible figures received their just deserts as a trial with
all the panoply of judges and lawyers was that it set an ambiguous precedent.'®

That Thatcher is unable to see the war crimes trial as anything but a ‘political’ instrument
and a threat to the sovereign independence of states is typical of the realist view that
considers the ‘moralistic’ Nuremberg model as both “misplaced and dangerously
sentimental.” ' In this final section I argue that this view, also espoused by an
overwhelming majority in the Bush administration,'* reflects a fundamental failure to
recognise that, “[t]here are occasions when political trials [as with Nuremberg] may actually
serve liberal ends, where they promote legalistic values in such a way as to contribute to

constitutional politics and to a decent legal system.”'"!

That war crimes trials are ‘political’ trials seems to be self-evident; but as with any trial, it
would seem that the more appropriate question to ask is what interests and normative values
are being conveyed through such trials."? In other words, what political objectives are these

trials seeking to secure? I remain unconvinced by the view that liberal states pursue a policy

18 M. Thatcher, Statecraft (Harper Collins, London) 2002.

139 Ralk, ‘Telford Taylor’, 706.

140 Commenting on the role of the ICC following the Iraq conflict, Michael Byers notes, “[lJegal
protections aside, even the theoretical prospect of international prosecutions of its soldiers and
officials has left the Bush administration apoplectic. An absolutist conception of sovereignty prevails
in Washington, where international rules that might constrain the US are regarded as threats to
American democracy.” See ‘America in the Dock’ Independent on Sunday (London), 9 March 2003,

. 29,
Fa Judith Shklar, Legalism (1964) 145.
142 Consider, for example, cases involving civil disobedience.
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based on legalism as a “principled idea” and out of a sense of what is right or just since
legalism is better understood as a policy or instrument that is compatible with different
definitions and understandings of ‘justice’.'® Legalism, I suggest, might be better viewed
as a policy through which liberal states have most effectively been able to channel and
control private violence while transmitting some of liberalism’s core political values.'*
Liberal states instinctively turn to trials and legalism not because they are inherently ‘better’
states but because the criminal law serves as an effective means through which to respond to
private violence and a powerful tool by which to govern. As Judith Shklar, commenting on

the International Military Tribunal (IMT), suggests:

The Trial fulfilled an immediate function which is both the most ancient and the
most compelling purpose of all criminal justice. It replaced private uncontrolled
vengeance with a measured process of fixing guilt in each case, and taking the
power to punish out of the hands of those directly injured. ... When one
remembers the setting in which the Trial took place, it is clear that these men
had to be punished. The only consequence of officially doing nothing would
have been to invite a perfect blood bath, with all its dynamic possibilities for
anarchy and conflict on an already disoriented continent.'*’

For liberal theory, private violence poses a serious structural threat for if it is not controlled,
it risks the rule of the strong over the weak, and threatens to undermine the “strong norm at
the heart of liberal morality: the self-exemption prohibition™.'*® One way that liberal states
safeguard and protect this norm is obviously through the separation of powers, an integral
feature of liberal criminal justice. That liberal theory needs there to be clearly defined
boundaries between the different organs of the state explains the response by the Foreign
Office in June 1944 when, on hearing that the Nazis were to hold trials of British and
American prisoners of war who had been accused of war crimes, it was stated: “we cannot
object to trials, if properly conducted, in principle and we have urged the Germans on
several occasions that British prisoners whom they have captured in Norway while they
were engaged on special operations, should have been tried before being shot.”'’ This need
to separate, functions to sustain tlhe prohibition on self-exemption and is replicated at all
levels: at the institutional level it is clearly ‘visible’ through judgments including, for

example, the Supreme Court’s decision in Hamdan or the Law Lords’ decision in 4(FC) and

'3 Bass, Stay the Hand of Vengeance, 7; see also Shklar Legalism 113-123.

'“ For example, Shklar suggests that Nuremberg functioned as “a legalistic way of coping with
violence, vengeance, disorder, and even the future of German politics”; Shklar Legalism 147.

5 Shklar, Legalism, 158. :

6 per Stephen Holmes, The Anatomy of Antiliberalism at 238 cited by V.F. Nourse,
‘Reconceptualizing Criminal Law Defenses,” 1738.

“7FO 371/38990, PRO.
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others v Home Secretary, ®8 But the need to ‘separate’ is also found in the lawitself and in

individual defences which will be explored in the following chapters.

A second way in which liberal criminal law safeguards the prohibition on self-exemption is
through an uncompromising commitment to processes and rules that are applicable to all
citizens without exception. For Justice Jackson, the rule of law was a fundamental political
principle that could best be conveyed through a trial that would “set the tone of the Allied
occupation of Germany by showing that a government of laws and not of men has begun”.
Liberal states had to be distinguished from totalitarian ones and the law provided the answer
since the alternative, “a political disposition of the Axis leaders ... would look like, and
would be, a continuation of totalitarian practices”. ¥ And although the criminal law’s
inability to adequately respond to mass atrocities is generally regarded as an inherent failing
of the law, by treating the leaders of such atrocities within the same legal framework as that
of the common criminal, liberal criminal justice underscores the principle that all men are
subject to the same laws. Thus, in responding to Arendt’s unease over the Nuremberg

tribunal, Karl Jasper suggests that prosecutions are necessary because:

a guilt that goes beyond all criminal guilt inevitably takes on astreak of
‘greatness’ - of satanic greatness - which is, for me, as inappropriate for the
Nazis as all the talk about the ‘demonic’ element in Hitler and so forth. It
seems to me that we have to see these things in their total banality, in their
prosaic triviality, because that’s what truly characterizes them 19

And perhaps it is only through the trial that we are able to perceive and judge former leaders

as ordinary men despite their extraordinary offences:

It was only in the courtroom, at the American military base, that their physical
insignificance, their sheer unremitting ordinariness, became so plain.

On television last Thursday, the images ofthe 12 former Iraqi leaders conveyed
an altogether bigger impression, perhaps because the lens tightened until their
faces filled the screen. But to a reporter sitting 25 feet away, for the five hours it
took to complete preliminary hearings against Saddam Hussein and 11 others
who terrorized Iraq, they seemed to have shrunk, pressing home the question:
How could these utterly unremarkable men, forgettable in any other context,

WHamdan v Rumsfeld, SC decision 29 August 2006; A(FC) and others (FC) v Secretary ofStatefor
the Home Department, [2005] UKHL 71,8 December 2005.

0 “A purely political disposition of the Axis leaders without trial, however disguised, may be
regarded eventually, and probably immediately, as adoption of the methods of the Axis itself’;
Memorandum o fProposalsfor the Prosecution and Punishment of Certain War Criminals and Other
Offenders, Report ofthe R. Jackson, 30 April 1945;
http://www.vale.edu/lawweb/avalon/imt/iackson/iack05.htm (last accessed 06/06).

10 Extract from letter dated 19 October 1946 from Jaspers to Arendt in Correspondence,
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have so tyrannized their 25 million countrymen that they remained
unchallenged for 35 years?'"!

But liberal criminal justice conveys more than just the prohibition on self-exemption, for it
seeks to disseminate pluralism, social diversity and tolerance. Liberalism is committed to
the belief that “tolerance is a primary virtue and that a diversity of opinions and habits is not

d”'"*? and it is through the criminal law

only to be endured but to be cherished and encourage
and individual legal defences that liberal states are able to accommodate and mediate

between conflicting interests. As Shklar comments:

law as a political instrument can play its most significant part in societies in
which open group conflicts are accepted and which are sufficiently stable to be
able to absorb and settle them in terms of rules... A trial, the supreme legalistic
act, like all political acts, does not take place in a vacuum. ... A trial within a
constitutional government is not like a trial in a state of near-anarchy, or in a
totalitarian order.'”

To return once again to the question posed at the beginning of this chapter as to why states
support the creation of war crimes tribunals, the answer may lie in the fact that liberal states
intuitively recognise the enormous potential benefits that such trials offer and in spite of the
risk that one day those very tribunals may even turn against the creators, the advantages
simply outweigh the risks they pose. Certainly insofar as the ICC is concerned, those liberal
states that have supported its creation rely on the complementarity provision within the
statute to preserve their ‘ownership’ over prosecuting their own nationals. They do so not
necessarily because the defendant is their national but because, by contrast to the ‘visual
scope’ of international tribunals which extends beyond the individual to the state itself, the
criminal law, as with courts martial .proceedings, remains ‘blind’ to the presence of the state.

The consequence of this is that the state’s participation and involvement is simply excluded.

131 John Burns, ‘Shrynk to Size, Hussein Faces His Reckoning,’ New York Times, 4 July 2004,
132 Shklar, Legalism, 5.
153 Shklar, Legalism, 144.
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CHAPTER 2

LOCATING DEFENCES IN ICL
SOME CHALLENGES

But for the huge selection of literature on superior orders the lack of séholarly interest in
ICL defences — at least prior to the emerging jurisprudence of the ICTY and ICTR and the
adoption of the Rome Treaty — is not disputed.' The issue of whether or not individuals
accused of committing the most serious crimes should, in principle, be entitled to rely on a
legal defence that exempts them from responsibility or punishment is an emotive one. Thus,

what is more surprising is that so /ittle commentary has been generated on the topic.

An alternative explanation is that it is only in recent years that scholars have begun to
systematically examine the constituent elements that make up the ‘general part’ of ICL of
which defences comprise but one aspect. What is more, it seems that scholars who haye
been drawn to ICL, have been primarily concerned with the normative development of the
‘general part’ that focuses on responsibility. Perhaps the most convincing explanation for
the absence of critical commentary and analysis is simply that this reflects the lack of
juridical pronouncements on individual defences by international tribunals since where
courts have dealt with specific defences — as in the case of Erdemovic and Kupreskic * —

scholarly commentary is immediately stimulated.

In the following section I first locate ICL within public international and then consider the
doctrine of sources in international law and specifically as it relates to ICL. The traditional
sources not only define the boundaries within which the law might be identified but
determine the relative value of the respective sources which patently affects how the scope
and content of a defence in ICL might be defined. Given its relative short history, the
indeterminacy of the law continues to challenge adjudicators and scholars alike. In the
second section I consider some of the competing ‘visibns’ of ICL that have been preferred
by adjudicators to illustrate the extent to which a preference for a particular perspective or
methodology has real legal consequences. My purpose is both descriptive and analytic for I

suggest that the traditional views are based on assumptions that fail to recognise the biases

! Albin Eser describes the topic as a “vast terra incognita”; ““Defences” in War Crimes Trials,’(1995)
Israel Yearbook on Human Rights 201-222, 202,
2 In the case of the former, duress was at issue while in the case of the latter, the law on belligerent
reprisals was debated in some depth by scholars,
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that characterise the law. In the final section I explore other contributions and commentaries
on defences in ICL to show how this work may be distinguished from the work of other

contributors in the field.
2.1 SOURCES

Most commentators share the view that ICL should be regarded as a branch of public
international law;’ accordingly, the relevant sources of law are to be found in international
law. But while it might be convenient to view ICL as a branch of public international law,
the premises on which each body of law is constructed differs significantly. As such, before
examining the different sources, a number of observations abdut the nature of ICL seems not

only apposite but necessary.

The underlying objective of public international law is to promote the co-existence and co-
operation between states; as a result the rules and principles that apply in international law
have generally been determinate where the rule is facilitative in nature but indeterminate
where the rules have contained a moral element.* Consequently treaties and customary
international law principles that contain a heavy moral content have inclined to encapsulate
fairly broad normative standards and even those treaties that proscribed certain conduct in

conflict failed to provide a corresponding enforcement mechanism.

With the establishment of the Nuremberg tribunal, the traditional perception that the
‘international’ was the exclusive domain of states was fundamentally altered. That
individuals also had rights and responsibilities in international law was to prompt the
emergence of two new bodies of law: international human rights law and international
criminal law. Both bodies of law would find their way into the texts of the Geneva
Conventions which, inter alia, created a regime of grave breaches that “opened the way” for

prosecutions.” Nevertheless, for reasons primarily linked to the outbreak of the Cold War,

* A. Cassese, International Criminal Law (OUP, 2003) 16. Dinstein suggests that ICL should be
regarded as a “branch of international law, just as Italian criminal law is a branch of Italian law”;
Yoram Dinstein, ‘The Parameters and Content of International Criminal Law,” (1990) 1 Touro
Journal of Transnational Law, 315.

* As Roberts observes, “claims about ‘morality’ are contentious because it remains unclear whether
morality is objective or culturally relative”; A. Roberts, ‘Traditional and Modern Approaches to
Customary International Law: A Reconciliation,” [2001] 95 AJIL 757, 762.

’ Bing Bing Jia, ‘Protected Property and Its Protection in International Humanitarian Law,’ (2002) 15
Leiden Journal of International Law, 131, 134. Citing both state practice and opinio juris the
Nuremberg Tribunal held that a finding of individual criminal responsibility was not barred by the
lack of treaty provisions providing for the punishment of violations. According to the tribunal there
was clear evidence to indicate that states intended to criminalise certain conduct and because “crimes
against international law are committed by men, not by abstract entities”; moreover the tribunal went
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ICL as a discipline was to develop in a piecemeal fashion initially through the jurisprudence

of the post-war tribunals, but more recently through the work of the ad hoc tribunals.®

ICL provides a normative framework that allows for the criminalisation of some serious
violations of international humanitarian law (IHL) and international human rights (HR) law.
Since not all violations of IHL translate into offences that incur criminal responsibility,’
what is considered ‘harm’ in international law can seem incongruous and arbitrary.® That
this is so is of little surprise since the discipline amalgamates and attempts to reconcile the
penal aspects of international law and IHL with principles derived from national criminal
law while maintaining a legal distinction between offences committed in wartime and those
committed in peace, and between those perpetrated in international conflicts and those
committed in internal conflicts. These separations are politically convenient and from the
vantage of the parties to the respective treaties are internally coherent. The law therefore
treats the distinctions as necessary yet at the same time they are clearly artificial divisions
and, as such, from the perspective of women who are victims of violence they remain

difficult to justify. As Rehn and Sirleaf explain:

The extreme violence that women suffer during conflict does not arise solely out
of the conditions of war; it is directly related to the violence that exists in
women’s lives during peacetime. Throughout the world, women experience
violence because they are women, and often because they do not have the same
rights or autonomy that men do. They are subjected to gender-based
persecution, discrimination and oppression, including sexual violence and
slavery. ...Because so much of this persecution goes largely unpunished,
violence against women comes to be an accepted norm, one which escalates
during conflict as violence in general increases. Domestic violence and sexual
abuse increase sharply. Militarization and the presence of weapons legitimize
new levels of brutality and ever greater levels of impunity.’

ICL’s willingness to accept IHL’s distinctions has meant that certain forms of violence even
when committed in the midst of conflict, are simply not the concern of international law
thereby perpetuating the public/private divide that leaves a significant proportion of women

marginalised and stripped of a legal remedy. A further troubling consequence of the

on to state: “only by punishing individuals who commit such crimes can the provisions of
international law be enforced.”

¢ M. McAuliffe de Guzman, ‘Article 21’ in Commentary on the Rome Statute, Otto Triffterer (ed.),
435, 438. In his separate opinion in Tadic, Judge Abi-Saab regarded the establishment of the ad hoc
tribunals as affording “a unique opportunity to assume the responsibility for the further
rationalisation” of ICL given the piecemeal way in which the discipline had evolved; (IT-94-1)
Defence Motion for Interlocutory Appeal on Jurisdiction, 2 October 1995.

? See Prosecutor v Tadic (IT-94-1), Decision of the Defence Motion for Interlocutory Appeal on
Jurisdiction, 2 October 1995, para.94.

¥ Ratner has famously described ICL to be ‘schizophrenic’; Steven Ratner, ‘The Schizophrenias of
International Criminal Law,’ (1998) 33 Texas International Law Journal, 237.

°E. Rehn & E Johnson Sirlef, Women, War and Peace, [2002] UNIFEM, 10-11.
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amalgamation of IHL, IHR and the criminal law is that ICL has adopted the “gendered blind

2510

spots”" of each discipline. Although significant progress has been achieved through both

the jurisprudence of the ad hoc tribunals and the codification of offences that
disproportionately affect women in conflict ICL has, as I have already suggested, too readily
embraced the masculine language and discourse of ITHL which has reinforced the
development of a discipline based on a male-dominated vision characterised by male-centric

values.

While a tribunal’s primary source of law is to be found within its own statute, that treaties
and customary international law principles that encapsulate obligations entered into between
states provide much of the content of the law, remains a conceptually challenging feature of
ICL. In recognition of the special nature of international criminal law, Article 21 of the ICC
Statute — which constitutes the first codification of the sources of ICL!' — modifies the

traditional sources of international law'? and reads:

1. The Court shall apply:

(a) In the first place, this Statute, Elements of Crimes and its Rules of
Procedures and Evidence;

(b) In the second place, where appropriate, applicable treaties and the
principles and rules of international law, including the established
principles of the international law of armed conflict;

(c) Failing that, general principles of law derived by the Court from
national laws of legal systems of the world including, as
appropriate, the national laws of States that would normally
exercise jurisdiction over the crime, provided that those principles
are not inconsistent with this Statute and with international law
and internationally recognized norms and standards.

2. The Court may apply principles and rules of law as interpreted in its
previous decisions.

3. The application and interpretation of law pursuant to this article must
be consistent with internationally recognized human rights, and be
without any adverse distinction founded on grounds such as gender as
defined in article 7, paragraph 3, age, race, colour, language, religion,
or belief, political or other opinion, national, ethnic or social origin,
wealth, birth or other status.

' Charlesworth ‘Feminist Methods’, 386.
" McAuliffe de Guzman, ‘Article 21°, 438.
12 Ibid., 436. The ‘traditional’ sources refers to Article 38(1), which is the most authoritative
statement on the source of general public international law provides: “The Court, whose function is to
decide in accordance with international law such disputes as are submitted to it, shall apply:
a. international conventions, whether general or particular, establishing rules expressly
recognized by the contesting states;
b. international custom, as evidence of a general practice accepted as law;
c. the general principles of law recognized by civilized nations;
d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly
qualified publicists of the various nations, as subsidiary means for the determination of rules
of law.”
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This provision leaves much to judicial discretion. The ‘principles and rules of international
law’ refers to customary international law, of which there are two elements: state practice
and opinio juris.”® The jurisprudence of the International Court of Justice (ICJ) suggests that
for a rule to be regarded as part of customary international law, state practice needs to be .
both widespread and consistent.'* Moreover, opinio juris sive necessitatis — the belief by
states that certain conduct is legally obligatory or permitted — is considered a necessary
prerequisite to establishing the existence of a customary rule.”” Somewhat paradoxically,
despite the emphasis placed by the Court on the need to show widespread and consistent
state practice, in the Nicaragua (Merits) case'® the ICJ willingly ‘found’ a customary
international law rule on non-intervention derived primarily from statements made by states
and General Assembly resolution with little regard for actual state practice. This suggests a
shift in emphasis as to how customary law might validly be identified particularly where the

subject matter contains a strong normative element.”

As with the ICJ, international tribunals — including both the post-war and ad hoc tribunals —
have been far more disposed to ‘finding’ customary international law through a process of
‘deduction’ with an emphasis on opinio juris rather than state practice. Theodore Meron has
observed that international courts have a tendency to ignore the lack of evidence of state
practice and “to assume that noble humanitarian principles that deserve recognition as the
positive law of the international community have in fact been recognized as such by States.

The ‘ought’ merges with the ‘is,” the lex ferenda with the lex lata.”"®

While this trend has been welcomed in many quarters, it has also been the subject of
significant criticism by those who prioritise descriptive accuracy over substantive
normativity.”” Any attempt to accommodate the views of those who favour the traditional

inductive approach to identifying custom from state practice with those who favour a

13 North Sea Continental Shelf Case, 1.C.J. Reports 1969, para.77. For the sake of clarity, I adopt the
distinction used by Anthony D’ Amato between action — as state practice — and statements — as opinio
Jjuris. Treaties and declarations are therefore treated as opinio juris because they are statements about
the legality of the action rather than examples of the action. For a critical comment on the fallacy of
the orthodox two-element theory for identifying customary law, see M. Koskenniemi, ‘The Pull of the
Mainstream,’ (1990) 88 Michigan Law Review, 1946, 1952,

" See in particular Anglo-Norwegian Fisheries case, 1.C.J. Reports 1951, 116. In the North Sea
Continental Shelf case, the ICJ noted that for a rule to be considered as binding under customary law,
state practice had to be both “extensive and virtually uniform”. 1.C.J. Reports 1969, para.74.

1358 Lotus (France v Turkey) 1927, P.C.LJ. Reports, Series A, No. 10.

' Military and Paramilitary Activities in and against Nicaragua (Nicaragua v U.S.) I.C.J. Rep. 1986.
1 J. Tasioulas, ‘In Defence of Relative Normativity: Communitarian Values and the Nicaragua Case,’
16 Oxford Journal of Legal Studies, 85.

'8 T, Meron, ‘The Geneva Conventions as Customary Law,” (1987) 81 AJIL 348, 361.

% See chapter 5.3 on belligerent reprisals.
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‘modern’ deductive approach that focuses primarily on opinio juris will no doubt prove
futile.”® It is however difficult to envisage the ICC adopting any approach in identifying the
principles and rules of customary international law other than the ‘modern’ one embraced by
all previous international criminal tribunals. As Meron points out, tribunals “are likely to
continue to be guided, by the degree of offensiveness of certain acts to human dignity; the
more heinous the act, the more the tribunal will assume that it violates not only a moral

principle of humanity but also a positive norm of customary law”.”

The reference to ‘general principles’ in paragraph 1(c) includes, for example, such well-
established international law principles as legality, specificity, and the presumption of
innocence, all of which can be traced back to domestic criminal law principles; but the
provision also allows the Court to consider any other general principle by means of
comparative law analysis.”> But if the jurisprudence of the ad hoc tribunals is anything to go
by, determining the scope and content of the law will no doubt continue to be dominated by

compromises reached between the adversarial and inquisitorial methodologies.

One issue that continues to cause concern is whether ICL ‘borrows’ too indiscriminately
from national criminal law paradigms given that ICL differs from domestic criminal law in
very fundamental ways.2 This was certainly a matter that concerned those who advocated a
legal solution to the atrocities that had been committed by the Nazis since in dealing with the
defendants it was necessary to act as though an international legal system existed analogous
to a domestic order.” But in view of the fact that ICL has structured itself on the domestic
model and does ‘extract’ from domestic criminal law, my concern throughout the rest of this
work is to ask whether what has been ‘replicated’ on the international level is sustainable in

its own right.2*

P See generally, Roberts, ‘Traditional and Modern’.

2! Meron, ‘The Geneva Conventions’ 361.

2 For additional commentary, see Accountability for Human Rights Atrocities in International Law:
Beyond the Nuremberg Legacy, S. Ratner & J. Abrams (eds), OUP (2001), 21-24,

# Minear also comments: “[i]nternational law is not domestic or national law. In domestic law there
is not often question as to who is sovereign, not often question as to who makes or interprets law. In
international law, however, these are very real questions. In the absence of world government, who
makes law and who interprets it? If ‘all civilized nations’ — what exactly does ‘civilized’ mean? — are
party to a treaty establishing a tribunal, defining international crimes and setting punishments for
these crimes, then there are few problems”; Minear, Victors' Justice, 35. Dinstein also stresses the
importance of distinguishing ICL from domestic criminal law and comparative criminal law on the
grounds that ICL does not reflect the fundamental precepts shared by the domestic criminal laws of
sovereign states; ‘Parameters’, 315.

%% Shklar, Legalism, 146.

¥ Drumbl suggests that “when deconstructed, the discipline of international criminal justice lacks
independent theoretical foundations”. He continues “the structure, modalities, rules and
methodologies of international criminal process and punishment largely constitute an extension of the
structure, modalities, rules and methodologies of ordinary criminal process and punishment”; M.
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Whether the “expropriation” of domestic methodologies to the international level is
appropriate given the stark contrast between the context within which offences in domestic
law and international offences take place is a particularly vexing question where culpability
is concerned. Because the latter often contain a “group component” the deviant nature of the
conduct in question is often partially concealed particularly in environments in which state-
sanctioned violence has become the norm.”® Of course this is not to suggest that those who
have participated in the violence should be able to rely on a culture, climate or environment
of ‘collective violence’ in mitigation or exculpation for then we come close to treating
collective violence as an excuse behind which the individual might take shelter. But the
collective nature of mass atrocities highlights the inherent weakness in the criminal law that
focuses exclusively on the doctrine of individual culpability for wrongdoing. As a
consequence, it has been suggested that the notion of responsibility in ICL might require
reconceptualisation or even modification because it fails to fully capture the culpability of
individuals who have participated in mass atrocities as part of a collective.”’ The recent
jurisprudence of the tribunals is, however, conveying a mixed message as judgments seem to
vacillate between broader notions of vicarious liability that incorporate the ‘collective’ to
narrower traditional understandings of responsibility that focus on the individual’s

culpability.®®

Comparative criminal lawyers have long advocated a cautious approach to legal transplants,
arguing that the doctrinal, historical, sociological, structural and procedural characteristics
between different criminal jurisdictions are so divergent that careful introspection is called

for before embracing any form of legal transplant across jurisdictions.”” But if ‘transplants’

Drumbl, ‘Collective Violence and Individual Punishment: The Criminality of Mass Atrocity,” (2005)
99 Northwestern University Law Review 539, 566-67.

% Drumbl, ‘Collective’, 567-69.

27 Drumbl, ‘Collective’, 572. Mark Osiel also suggests that because state atrocities are often “the
product of collective, systematic, bureaucratic activity, made possible only by the collaboration of
massive and complex organisations in the execution of criminal policies initiated at the highest levels
of government” standard legal doctrines may prove inadequate; Osiel, ‘The Banality of Good:
Aligning Incentives Against Mass Atrocity,” (2005) 105 Columbia Law Review 1751, 1767. But also
see M. Dan-Cohen, ‘Responsibility and the Boundaries of the Self,’ (1992) 105 Harvard Law Review
959, 985-89 and G. Fletcher, ‘Liberals and Romantics at War: The Problem of Collective Guilt,’
(2002) 111 Yale Law Journal, 1499,

% See Prosecutor v Blaskic, (IT-95-14-A) in which the Appeals Chamber reversed 16 of the 19
convictions and Prosecutor v Kristic (IT-98-33-A) where the tribunal held that in the case of a joint
criminal enterprise, the intent had to be shared by the co-perpetrators.

 See for example, Malcolm Feeley, ‘Comparative Criminal Law for Criminologists: Comparing for
What Purpose?’ in Comparing Legal Cultures, (David Nelken ed.), (Dartmouth, 1997) Chapter 5;
Pierre Legrand, ‘How to compare now,’ (1996) 16 Legal Studies, 232-242; John Reitz, ‘How to Do
Comparative Law,’ (1998) 46 AJCL, 617-636. T. Franck warns: “certainly, notions of basic human
rights, limits on authority, distributive justice, and so forth developed in one society or culture, may
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between jurisdictions (horizontal) demands caution, so do transplants between national and
international levels (vertical). This sentiment was also voiced by Judge Cassese who warned
against mechanically importing and automatically applying national laws in international
criminal proceedings preferring a far more guarded approach when contemplating legal
transplants.®* The problems that direct transplants are prone to cause is clearly illustréted in
the case of the wording of self-defence in Article 31 of the ICC Statute in which the concept
of the protection of property — while widely recognised in national legal systems — was

introduced into ICL with arguably inadequate consideration to the specificity of ICL.*

Describing the evolution of international norms through the ascending incorporation of
domestic law into principles of ICL as a “process of hybridization”, Mireille Delmas-Marty
suggests that this process goes beyond “simple juxtaposition, requiring genuine, creative
recomposition through the search for a synthesis of, or equilibrium between, diverse
elements or diverse systems.”™? Delmas-Marty argues that hybridization would address the
unfortunate division that arose in the Appeal Chamber in the case of Erdemovic because it
would “provide safeguards against law-makers who give precedence to a dominant legal
system and judges who attempt to legitimate a posteriori a solution that they have already
chosen.” But while hybridization may, in theory, offer the most satisfactory methodological
approach in determining the scope and content of the law, on a practical level a resolution
between two diametrically opposed positions may not be a viable option. In such instances
the most equitable solution may be that judges should be encouraged to apply the national
laws of the accused as this would offer “the best way to further effective progressive

9933

development, even at the expense of uniformity of the law.” This point was also raised by

Judge Cassese in Erdemovic when he convincingly argued:

have global application, but the transfer must be justified and its rationale cannot simply be
assumed.... Without teleological justification, transfer will fail. With it, transfer is often, hearteningly
?ossible"; Thomas M. Franck, The Power of Legitimacy Among Nations, (OUP: Oxford, 1990) 14.

0 Separate and Dissenting Opinion of Judge Cassese, Erdemovic, para.2. See also Prosecutor v
Furundzija (IT-95-17) Trial Chamber judgment 10 December 1998, paras.177-8 and Prosecutor v
Blaskic, (IT-95-14-AR108bis) para.23, Appeals Chamber, 29 October 1997 in which the Court held,
“[d]omestic judicial views or approaches should be handled with the greatest caution at the
international level, lest one should fail to make due allowance for the unique characteristics of
international criminal proceedings”. For additional commentary see Mireille Delmas-Marty, ‘The
Contribution of Comparative Law to a Pluralist Conception of International Criminal Law,’ (2003) 1
JICJ, 13-25, 20. Along similar lines, Thomas Franck also warns: “certainly, notions of basic human
rights, limits on authority, distributive justice, and so forth developed in one society or culture, may
have global application, but the transfer must be justified and its rationale cannot simply be assumed.
... Without teleological justification, transfer will fail”; The Power of Legitimacy Among Nations, 14.
*! See 5.1.2 for further analysis.

32 Delmas-Marty, ‘The Contribution of Comparative Law’, 18.
3 Jose Alvarez, ‘Crimes of States, Crimes of Hat: Lessons from Rwanda’, (1999) 24 Yale Journal of
International Law, 365, 462.
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assuming that no clear legal regulation of the matter were available in
international law, arguably the Appeals Chamber majority should have drawn
upon the law applicable in the former Yugoslavia. In the former Yugoslavia and
in the present States of the area the relevant criminal law provides that duress
(called “extreme necessity”) may amount to a total defence for any crime,
whether or not implying the killing of persons. A national of one of the States
of that region fighting in an armed conflict was required to know those national
criminal provisions and base his expectations on their contents. [W]ere ex
hypothesi international criminal law really ambiguous on duress or were it even
to contain a gap, it would therefore be appropriate and judicious to have
recourse — as a last resort — to the national legislation of the accused, rather than
to moral considerations or policy-oriented principles.**

Throughout the rest of this work an attempt will be made to identify possible principles of
international law that may be relevant in determining the scope of a defence.*®* The
judgments of international criminal tribunals, military tribunals, and domestic criminal -
courts — all of which will be explored — provide a rich source of substantive law. And
although the content of military manuals will be referred to, they provide evidence of the law

rather than being a definitive source of law in their own right.*®

2.2 COMPETING VISIONS

One consequence of ICL’s indeterminacy is that in some cases considerable friction has
surfaced among adjudicators from different doctrinal traditions exposing the theoretical
deficiencies and political disadvantages of the different approaches that courts have relied on

to justify their decisions.”’ In the post-war period, the indeterminacy of the law drew

* Separate and Dissenting Opinion of Judge Cassese, Erdemovic, para.49.

% According to Dworkin, a principle is “a standard that is to be observed ... because it is a
requirement of justice or fairness or some other dimension of morality”; R. Dworkin, Taking Rights
Seriously (Duckworth: London, 1977) 22. See also Michael Bogdan, ‘General Principles of Law and
the Problem of Lacunae in the Law of Nations’, 46 Nordic Journal of International Law, 37.

% For example, in The Hostages Case when the defence attempted to rely on the British and
American military manuals in support of the defence of superior orders, the US military tribunal
ruled: “[Alrmy regulations are not a competent source of international law. They are neither
legislative nor judicial pronouncements. They are not competent for purpose in determining whether
a fundamental principle of justice has been accepted by civilized nations generally. ...[w]hether a
fundamental principle of justice has been accepted, is a question of judicial or legislative declaration.
In determining the former, military regulations may play an important role but in the latter they do not
constitute an authoritative precedent”; TWC, Vol. XI, 756, 858-864 and 1237. T. Meron also suggests
that “manuals of military law and national legislation providing for the implementation of
humanitarian law norms as internal law should be accepted as among the best types of evidence of
[state] practice, and sometimes as statements of opinio juris as well. This is especially so because
military manuals frequently not only state government policy but establish obligations binding on
members of the armed forces, violations of which are punishable under military penal codes”; Human
Rights and Humanitarian Norms as Customary Law (Oxford, 1989), 41.

37 Shklar, Legalism, 157.
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attention to the deep-rooted tension between positivism and natural law while, more
recently, the tension that characterised the judgment of the Erdemovic Appeal Chamber
derived from a conflict between legal positivism and a policy-oriented approach. As
adjudicators vie with one another to impress their particular methodology or viewpoint in the
formation of ICL, what becomes apparent is the crucial role that methodology occupies in

the formation of the law.*®

That ICL is partially a product of natural law is a truism; nonetheless, over-reliance on
natural law principles by Joseph Keenan, the American Chief Prosecutor at the IMTFE, was
harshly criticised by Justice Pal in his dissenting opinion® and has been subject to much
critical analysis by scholars since then.* By appealing to the law of nature as a basis for

condemning the accused Keenan was, in the words of Judith Shklar:

only applying a foreign ideology, serving his nation’s interests, to a group of
people who neither knew nor cared about this doctrine. The assumption of
universal agreement served here merely to impose dogmatically an ethnocentric
vision of international order.*!

Because natural law is premised on the assumption that the ultimate source of authority
exists in a transcendent ‘nature’ and the rules and principles that govern human behaviour

and society exist independently of any formally enacted laws, as Shklar observes, problems

38 Although I do not suggest that the method preferred by individual judges will necessarily determine
the outcome of a judgement, it is of some note that at the Tokyo Trial, Justice Pal, a firm adherent of
legal positivism, concluded that all the defendants were entitled to an acquittal, while the majority,
relying on natural law doctrines found all twenty-two defendants guilty, of whom seven were
executed; The Tokyo War Crimes Trials, Volume 20, Judgment and Annexes, (R.J. Pritchard & S.M.
Zaide, eds.) (Garland Publishing, N.Y. 1981).

% In attacking the majority’s reliance on natural law principles to reach its Judgment on the grounds
that its doctrines were not part of positive law, Justice Pal states: “I cannot leave the subject without
referring to another line of reasoning in which reference is made to the various doctrines of natural
law and a conclusion is drawn therefore that ‘the dictates of the public, common, or universal
conscience profess the natural law which is promulgated by man’s conscience and thus universally
binds all civilized nations even in the absence of the statutory enactment’ ...[T]hat this natural law is
not a mere matter of history but is an essential part of the living international law is sought to be
established by reference to the preamble of the Hague Convention of 1907 as also to the text of the
American Declaration of Independence. ... [F]rom these and various other authorities it is concluded
‘that public international law’ is based on natural law: It is said ‘the principles of international law are
based on the very nature of man and are made known to man by this reason, hence we call them the
dictates of right reason. They are, therefore, not subject to the arbitrary will of any man or nation.
Consequently, the world commonwealth of nations forms one natural organic, moral, juridical and
political unity’. ...International life is not yet organized into a community under a rule of law. A
community life has not even been agreed upon as yet. Such an agreement is essential before the so-
called natural law may be allowed to function in the manner suggested”; Tokyo WCT, Volume 21,
Separate Opinions, 147-151.

% See for example, A.M. Prevost, ‘Race and War Crimes: the 1945 War Crimes Trial of General
Tomoyuki Yamashita’ (1992) 14 Human Rights Quarterly, 303 and B.V. A, Roling, The Tokyo Trial
and Beyond, Reflections of a Peacemonger, (Antonio Cassese, ed.) (Polity Press: UK, 1993).

4 Shklar, Legalism, 128.
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begin to appear when such rules and principles are enforced in the form of punitive
judgments on those who do not share the same beliefs. The result is that the cultural realities
of the situation make the application of the law seem both arbitrary and hypocritical” while

the principles of nullem crimen sine lege and of certainty are also challenged.”’

But the post-war tribunals also highlighted the ideological weakness inherent in positivism
with the retrospective extension of international criminal responsibility for crimes against
humanity which clearly violated a fundamental principle of legal positivism.** The difficult
question of how, without undermining its own integrity the law might properly hold an
individual criminally responsible for engaging in serious wrongdoings either in the absence
of a prohibitory law or beéause they have complied with immoral laws, has been the subject
of considerable debate and anguish among both the legal profession and scholars alike.*
While the ‘positivism versus natural law’ debate has generally taken place within the context
of offences and criminal liability, the methodological divide that had a real consequence in
determining the scope of a defence, was one that emerged more recently between legal
positivism and a policy-oriented approach. In their Joint Separate Opinion in Erdemovic
Judges McDonald and Vohrah controversially concluded that in the absence of customary
law, and where general principles of law were inconsistent, it would be appropriate for the
Court to take account of broader policy considerations in determining the scope of a
defence.*® To justify their decision the Judges cite R. Higgins that in making a legal choice,
“one must inevitably have consideration for the humanitarian, moral and social purposes of
the law”.*” The conflation of law and policy by the majority prompted a forceful dissent by
Judge Cassese who, locating his arguments squarely within the tradition of legal positivism,

insisted that a fundamental condition of ‘lawyering’ required a strict adherence to

* According to Joseph Kuntz, “natural law is not law, but ethics. ...a true natural law is not a system
of legal norms, but a system of highest ethical principles”; ‘Natural-Law Thinking in the Modern
Science of International Law,’ (1961) 55 AJIL 951, 958.

3 See generally Alfred Rubin, Ethics and authority in international law (CUP, 1997) chapters 1-2.

* See in particular essay by Andrew Clapham discussing the ‘judicial activism® of the IMT judges;
‘Issues of complexity, complicity and complementarity: from the Nuremberg trials to the dawn of the
new International Criminal Court,” in From Nuremberg to The Hague, (Philippe Sands, ed.) (CUP,
2003) 30.

“ See H.L.A. Hart, ‘Positivism and the Separation of Law and Morals,” and Lon L. Fuller,
‘Positivism and Fidelity to Law — A Reply to Professor Hart,” (1958) 71 Harvard Law Review 593
and 630 respectively. In a handful of post-war cases, the defendants sought to rely on a plea that the
offence for which were being charged had been legal or even obligatory under domestic law. In the
Justice Trial, in rejecting the plea, the tribunal stated: “the very essence of the prosecution case is that
the laws, the Hitler decrees and the Draconic, corrupt, and perverted Nazi judicial system themselves
constituted the substance of war crimes and crimes against humanity and participation in the
enactment and enforcement of them amounts to complicity in crime”; TWC, Vol. VI, 48-49.

% For a useful analysis, see Cryer, ‘One Appeal, Two Philosophies, Four Opinions’, 195.

“7 Joint Separate Opinion of Judges McDonald and Vohrah, Erdemovic, (IT-96-22-A) para.78.
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identifiable concrete rules.”® While positivism neither dismisses nor diminishes the value of
policy, it is regarded as belonging outside a court of law; it was therefore of little surprise
that Cassese was to ‘remind’ the Court that the tribunal should “refrain from engaging in
meta-legal analyses” and that “a policy-oriented approach in the area of criminal law runs

contrary to the fundamental principle nullum crimen sine lege.”™

What remains all too clear is that a tribunal’s preferred methodology can have fundamental
legal consequences for the defendant; for it can translate into the difference between being
entitled to a full or conditional defence or alternatively, being precluded from pleading any
defence whatsoever as was eventually to be the case fof Erdemovic. But what these
exchanges also highlight is that often, the traditional methods of locating the law are
grounded in assumptions that simply fail to consider issues that pertain to gender. In some
sense, the indeterminacy of the law has created an intellectual battleground in the court
room, over method as much as substance, where adjudicators with different normative
commitments and competing theoretical approaches confront one another as they grapple
with profound ethical problems in an attempt to do ‘justice’ to the accused and the

community touched by violence.

Although ICL has begun to develop its own rules the methodology it adopts, by and large,
replicates the methods of prosecution and punishment that prevail within those states that
dominate the international political order.”® Drumbl has rightly criticised international
criminal justice as being “a reflection of the hegemonic values of Western punitive criminal

justice”! in which adversarial and inquisitorial methodologies are reconciled through

*® Simma and Paulus criticise a policy-oriented approach because conflating law with policy confuses
norms and values. The consequence is that a policy-oriented approach “ideologizes international law,
which is all too often based on a minimal consensus on means and not on ends”; B. Simma & A.
Paulus, ‘Responsibility of Individuals for Human Rights Abuses in Internal Conflicts: A Positivist
View,” (1999) 93 AJIL 302, 305. Also see Anne-Marie Slaughter & Steven Ratner, ‘The Method is
the Message,” (1999) 93 AJIL 410 at 421.

* Separate and Dissenting Opinion of Judge Cassese, Prosecutor v Erdemovic, Appeals (IT-96-22-
A), para.l1l. It is worth noting though that while imposing inculpatory ex post facto laws is widely
recognised as being prohibited, the extent to which courts may apply retroactive laws that exculpate
remains unsettled. Stephen J., the author of the English draft Criminal Code of 1879 argued, “if the
Code provided that nothing should amount to an excuse or justification which was not within the
express words of the Code, it would, in such a case, be vain to allege that the conduct of the accused
person was morally justifiable; that, but for the Code, it would have been legally justifiable; that every
legal analogy was in its favour; and that the omission of an express provision about it was probably an
oversight. I think such a result would be eminently unsatisfactory”; The Nineteenth Century, January
1880, 153-4, cited by Glanville Williams [1978] Criminal Law Review 128.

%0 See generally Diane Marie Amann, ‘Harmonic Convergence? Constitutional Criminal Procedures
in an International Context,” (2000) 75 Indiana Law Journal 809.

*! Drumbl, ‘Collective’, 599.
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political settlements among the powerful international actors.”> Needless to say, if ICL is to
become truly “cosmopolitan” in nature it cannot simply “extend Western doctrine onto the
transnational plane without considering the implications for societies not sharing similarly
underlying assumptions”.*® That ICL suffers from a ‘democratic deficit’ insofar as its form
is dominated by a Western conception of justice — and that it assumes an understanding of

‘justice’ that is fundamentally gendered — cannot be ignored.

The dichotomy between common law and civil law traditions within the context of the
development of ICL is a topic that has led to some discord within tribunals and with the ICC
being extended the right to determine general principles of law by means of comparative
analysis, this tension will no doubt persist. For this reason alone, it becomes particularly
vital that there is an understanding of the different doctrinal approaches. Comparative
criminal lawyers have already examined in some depth the similarities and differences
between the inquisitorial and adversarial models revealing how each model has evolved in
response to, and as a consequence of, a host of considerations ranging from the differing
emphasis accorded to the priorities and objectives of the criminal law, to the structures and
organisational make-up of the state itself.** Although not wishing to over-emphasise their
differences, each model has developed their own rules on, for example, the admissibility of
evidence in order to best secure their respective goals while significant differences exist

between the two approaches in how legal instruments are interpreted.”

That in contrast to common law jurisdictions, civil law jurisdictions have a long established
tradition of formally differentiating between justifications and excuses continues to cause
some friction among international lawyers. Civil law lawyers have criticised the format

adopted in the statute of the ICC which provides for a list of justifications and excuses

52 This problem with ICL has also been addressed by the ICTY which has expressly ruled that
although reliance upon national legislation is justified this is subject to the condition that “reference
should not be made to one national legal system only ... [but] rather, international courts must draw
upon the general concepts and legal institutions common to all the major legal systems of the world”;
Furundzija (IT-95-17/1-T) para.178.

% Osiel, “The Banality of Good’, 1753.

** See in particular, Mirjan Damaska, ‘The Uncertain Fate of Evidentiary Transplants: Anglo-
American and Continental Experiments,” (1997) 45 AJCL 839 and ‘Epistemology and Legal
Regulation of Proof,’ (2003) 2 Law, Probability and Risk, 117.

%5 Christie observes that “while there are important variations among the common law countries in
how they interpret statutes and other legal instruments, it can be said that, on the whole, in the
English-speaking world, the approach to interpretation is more narrowly-focused, literalistic, and, in
the minds of some, less imaginative than the approach taken elsewhere”; George Christie, ‘Some Key
Jurisprudential Issues of the Twenty-First Century,” (2000) 8 Tulane Journal of International and
Comparative Law 217,219,
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“haphazardly [and] without any distinction or categorization™ on the grounds that f:ormally
differentiating would have helped to clarify the practical consequences that ensue as a result
of a successful defence plea particularly in relation to the status of victims and third
parties.”’  But in addition to clarifying the practical consequences that may follow,
distinguishing between justifications and excuses has the added benefit of helping to reveal

the moral and political normative values being advanced by the particular society.

That adjudicators and scholars from different jurisdictions approach the ‘general part’ of the
criminal law based on distinct and different preconceptions is a consideration that is often
overlooked and thus deserves some comment. Perceptions as to how offences are structured
can differ from state to state and among Continental and Anglo-American systems the
modes of analysis fall into one of three categories — bipartite, tripartite or quadripartite.®
Anglo-American and French criminal law are based on the bipartite model that distinguishes
between actus reus and mens rea; the weakness of this formulae, according to Fletcher, is
that defences exist ‘outside’ the offence. But the quadripartite system — the dominant theory
under Communist criminal law — also treats justifications as falling outside the framework
although excuses pertaining to the mental capacity of the individual are treated as part of the
offence structure.”® By contrast, the German tripartite model treats the offence as a “single
entity” and as Fletcher explains, all the issues bearing on substantive liability are “ordered
under a set of rules defining what it means to commit, and to be liable for a crime”.®
Defences are treated within the three dimensions of liability — the definition of the offence,

wrongfulness and culpability — where justifications negate wrongfulness and excuses negate

culpability. And because under the tripartite model, culpability is treated as an integral

56 A. Cassese, ‘Justifications and Excuses in International Criminal Law,’ in Commentary on the
Rome Statute Ambos and Triffterer (eds.), 954.

%7 See 3.3.1 for a full discussion. Fletcher discusses the problems that common law jurisdictions
encounter by not clearly distinguishing between the categories in his analysis of putative self-defence;
see George Fletcher, Rethinking Criminal Law (OUP, 1978) 762-9. See also Albin Eser,
‘Justification and Excuse,” (1976) 24 AJCL, 621. Paul Robinson argues that the failure to explicitly
categorise suppresses important moral and penological functions of the defence doctrine”; ‘Criminal
Law Defences: A Systematic Analysis,” (1982) 82 Columbia Law Review, 199. However, not all
commentators have supported compartmentalisation; see for example, Kent Greenawalt, ‘The
Perplexing Boarders of Justification and Excuse,” (1984) 84 Columbia Law Review, 1897 and
William Wilson, Central Issues in Criminal Theory (2002, Hart Publishing, Oxford), 282-292.

%% G. Fletcher, ‘Criminal Theory in the Twentieth Century,” (2001) 2 Theoretical Inquiries in Law,
265, 268. See also a useful publication written by Albin Eser & George Fletcher, Justification and
Excuse: Comparative Perspectives, published by Albin Eser.

% As Fletcher explains, elements are classified into the following categories: “(1) the subject of the
offense; (2) the subjective side of liability; (3) the object of the offense; and (4) the objective side of
liability”. According to this format, the subjective side of the offence equates to the mens rea while
the objective, to the actus reus. Because the first category refers to the person who is addressed by the
norm, this allow the law to examine and consider ‘defences’ such as insanity and infancy.

% Fletcher, ‘Criminal Theory’, 272.
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component in assessing liability, defences such as mistake of law are more readily

assimilated into the process of judgment.

That the duress defence raised by Erdemovic should have led to a divided court is therefore
hardly surprising given the diverse doctrinal traditions of the respective judges. The
different sociological, cultural and legal traditions embraced by the individual adjudicators
therefore begins to offer a panial explanation for the divide. Evident in the Joint Separate
Opinion of Judges McDonald and Vorah is a reasoning that is ultimately dependant on the
rationale adopted in common law jurisdictions that the defence is available to all offences
except to a charge of murder. And while the explanations for this exception are often
couched in the language of policy — that the law is there to guide people in difficult moral
situations or that fecognising the defence for murder would have untold social ramifications
— at the heart of this exception is a moral statement about what it is to be a responsible
human being as much as about the value of life itself. It is embodied in the statement made
By Judges ‘McDonald and Vorah, that those who kill innocent persons will not “get away
with impunity for their criminal acts in the taking of innocent lives” whatever the
circumstances.*’  Although in civil law jurisdictions duress is likewise regarded as a
paradigmatic example of an excuse by contrast to common law jurisdictions there is no
impediment to invoking the excuse to any wrongful act including homicide.*? Starting with
the premise that the law should only punish in cases of voluntary wrongdoing, the approach
adopted in civil law jurisdictions has been to focus on the circumstances of the act and the
actor’s capacity to avoid the wrong; hence, it is the inability of the actor to exercise free
choice in her actions that underpins the basis for the law’s recognition of the defence.”
Determining the resistance threshold — in other words, how much harm a morally
responsible individual is required to tolerate given the harm that they inflict — is a matter of
moral judgment. This approach to the duress defence is clearly the approach preferred by

Judge Cassese in his dissenting opinion.**

In the final section I review of some of the current literature on defences in ICL to illustrate
how the same issues that have divided tribunals also divide scholars. What is clear is that
the vast majority have generally preferred a methodological approach grounded in legal
positivism; in other words, they have sought to identify the law as is. 1 suggest that my work

can be distinguished on the basis that I pose a different set of questions as my interest lies in

¢! Joint Separate Opinion of Judge McDonald and Judge Vohrah, Erdemovic, para.80.
2 Fletcher, Rethinking, 831.

% Stanley Yeo, Compulsion in the Criminal Law (Sweet & Maxwell, London 1990) 40.
¢ Separate and Dissenting Opinion of Judge Cassese, Erdemovic, para.16.
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asking why the law is the way it is and in the process of doing so expose the biases that the

law seeks to conceal.

2.3 LEGAL COMMENTARIES

International lawyers who have contributed to the discourse on defences in ICL can be
broadly divided into those who emphasise the normative value of the law and consequently
tend to adopt an approach that favours limiting the scope of a defence (or excluding it
altogether) and those who emphasise the need to take into account contextual consideration
and accordingly prefer a flexible approach towards both recognising and defining defences
in ICL. For the former, because the protection of the most vulnerable in a time of conflict is
all-important, their views are inclined to be based on a ‘top-down’ approach with a strong
moralistic undertone.” Cherif Bassiouni is probably one of the most vocal proponents of a
‘normative’ approach and although he was one of the leading architects of the ICC, he has
also been one of its greatest critics insofar as the Articles on defences are concerned.
Attacking some of the provisions for being incongruous on the basis that there are no
limitations on affirmative defenses such as insanity, intoxication, mistake of law, and
mistake of fact, Bassiouni suggests that “a head of state could claim that he or she issued an
order to commit genocide while intoxicated and should therefore be exonerated of criminal
responsibility” and questions whether the drafters intended “to allow those who order,
command, or execute such crimes as genocide and crimes against humanity to assert these

5 While these criticisms are not entirely convincing, they nonetheless

affirmative defenses.
illustrate the reluctance among some commentators like Bassiouni to recognise, in principle,

certain defences to charges involving genocide or crimes against humanity.

Other scholars have criticised a number of the provisions in the Statute on the grounds that

either it more closely reflects the law as applied in a particular jurisdiction or that the

% Commenting on what defences should be recognized by the ICTY, V. Morris & M. Scharf plead:
“[iln deciding whether to recognize defenses to war crimes and crimes against humanity, it is
important that the International Tribunal carefully weigh the consequences of any erosion in the
fundamental principles of individual criminal responsibility, which are perhaps the greatest legacy of
the Nuremberg Judgment and the greatest protection against the commission of such atrocities in the
future. While the law does not require a person faced with the dire consequences of an armed conflict
to be a hero or a martyr, the memory of those heroic individuals who defied the criminal policies of
their government and the orders of their superiors, and paid the ultimate price for doing so, should not
be forgotten”; An Insider’s Guide to the ICTY, Volume 1 (1995) 111. While conceding that there is
no legal obligation for heroism in war, it seems rather disingenuous for Morris and Scharf to then
urge the tribunal to keep in mind those individuals who do meet the highest of standard in conflict.

% M.C. Bassiouni, ‘Negotiating the Treaty of Rome on the Establishment of an International Criminal
Court,” (1999) 32 Cornell International Law Journal, 443, 463-64,
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provision fails to reflect customary international law. Both these critiques obviously parallel
the divisions that have characterised the judgments of some tribunals. That the provisions
on defences in the ICC statute too closely replicate the common law perception of defences,
to the exclusion of civil law approach, has been commented on by numerous scholars. For
example, Albin Eser has remarked that “by abstaining from a closer differentiation between
various types of exclusionary grounds, as known in most continental-European jurisdictions,
article 31 appears to have been phrased along common law propositions of a rather broad
and undifferentiated concept of ‘defences’”. With the exception of a handful of scholars
primarily from civil law jurisdictions, there have been very few attempts to examine any of
the defences in the statute in any great depth and consequently, much of the detailed
critiques are offered through the lens of the civil law tradition. This is an unfortunate trend
that needs to be redressed if only to address any possible misconceptions that may have

arisen.

Scholars including Paola Gaeta and Antonio Cassese have expressed their disquiet with the
wording of Article 33 on superior orders because, in their opinion, it departs from customary
law. Although both scholars are adamant that superior orders is never a defence in
international law to serious violations of humanitarian law, this conclusion is open to
dispute. According to Gaeta and Cassese, because Article 8 sets out an exhaustive list of
war crimes covering acts that are “unquestionably and blatantly criminal”,¥’ it would be
inconceivable that a situation might arise in which the conduct is deemed to fall under
Article 8, yet the order to engage in the conduct was not manifestly unlawful. The difficulty
with this position is that it may not necessarily be sustainable in practice. The conflict in
Jenin in spring 2002 is a prime example of an instance where there was evidence to indicate
that the tactics employed by all parties to the conflict contravened international humanitarian
law and would arguably have violated the rules as proscribed under Article 8(2)(b)(vii) and

(ix)®. Soldiers did open fire on ambulances but given that the information available to them

7 “How,” Gaeta questions, “would it be possible to claim that the order to commit one of those
crimes is not manifestly unlawful or that subordinates cannot recognize its illegality?”; Gaeta, ‘The
Defence of Superior Orders,” 190; see also A. Cassese, ‘The Statute of the ICC: Some Preliminary
Reflections,” (1999) 10 EJIL 144, 157.

88 War crimes under Article 8(2)(vii) and (ix) respectively include: “Making improper use of a flag of
truce, of the flag or of the military insignia and uniform of the enemy or of the United Nations, as well
as of the distinctive emblems of the Geneva Conventions, resulting in death or serious personal
injury”; and “Intentionally directing attacks against buildings dedicated to religion, education, art,
science or charitable purposes, historic monuments, hospitals and places where the sick and wounded
are collected, provided they are not military objectives”. See in particular, the decisions of the Israeli
Supreme Court in Barake v Minister of Defense and The Public Committee against Torture in Israel v
The Government of Israel (12/2005) in which the court held that the law of international armed
conflict applied to ‘any case of an armed conflict of international character — in other words, one that
crosses borders of the state — whether or not the place in which the armed conflict occurs is subject to
belligerent occupation’.

67



at the time strongly indicated that ambulances were being used to transport enemy
combatants and weapons their conduct would probably have been held to be lawful because
it fell within the exception in the definition of the offence. However, if it subsequently
emerged that the information on which they had relied was wrong, it is not inconceivable
that the soldiers would have been entitled to plead superior orders and mistake.” The fact
that the soldiers presumably acted pursuant to orders would be a significant factual element

that should be taken into consideration in conjunction with the plea of mistake.

In some respects, Cassese and Gaeta’s positioh is based on a modern approach to CIL that
emphasises opinio juris at the expense of state practice and can be contrasted with the views
taken by other scholars who adopt a more traditional approach to identifying rules of CIL.
Wary of setting normative standards that might be unrealistic given the realities of conflict,
scholars like Matthew Lippman and Leslie Green have been far more inclined to take
account of contextual considerations when determining the scope of a defence in ICL.
Lippman articulates a view that is also shared by other scholars: that courts have typically
underestimated the significance of both “trained obedience and the cataclysmic
circumstances of military conflict” because introducing such realities would risk reducing

respect for the integrity of the humanitarian law of war.”

Of all the pleas, it is probably that of superior orders that most clearly divides commentators.
While some reject the ‘defence’ absolutely, other scholars continue to support its retention
subject to the condition that the order is not manifestly unlawful.”' For the latter, the
superior orders plea consci;)usly allows the tribunal to take account of military training as an
integral factor that must be considered when assessing the culpability of a combatant
~accused of violating the law.”? For some, the defence does not go far enough in that it fails
to fully capture the impact of conflict itself on the decision-making capability of the
combatant caught in the midst of hostilities. Commenting on the guidance document issued
by the U.S. Army in the aftermath of the Calley case on how soldiers are expected to react to
illegal orders, Leslie Green observes: “it should perhaps be pointed out that these directives

might sound completely reasonable outside the heat of battle and particularly to those who

% See in particular, Report of the Secretary-General prepared pursuant to General Assembly
resolution ES-10/10 at www.un.org/peace/jenin/index.html, paras.26-7.

M. Lippman, ‘Conundrums of Armed Conflict: Criminal Defenses to Violations of the
Humanitarian Law of War,” (1996) 15 Dickinson Journal of International Law, 2, 111.

" Those who subscribe to the latter view have described the provision in the ICC statute as “a
sensible and practical solution”. See for example, C. Garraway, ‘Superior Orders and the
International Criminal Court: Justice Delivered or Justice Denied?’ (1999) 336 IRRC, 785.

™ Lippman, citing N.C.H. Dunbar, concludes “the manifest illegality standard also reflects an
appreciation for the view that a ‘soldier cannot be expected to carry in his knapsack not only a Field
Marshal’s baton but also a treaties on international law”; ‘Conundrums’, 54.
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will not have to carry the brunt of actual fighting. ... unfortunately, soldiers remain human
beings and susceptible to all the normal human emotions and ideological reactions.”” As

Green explains

it is easy to tell men that they are only allowed to search out and destroy the
fighting capacity of enemy troops, and must not take action which would result
in the death of women and children. But there is no attempt to tell the soldier
how he is to distinguish the child from the boy soldier, and the ordinary civilian
population from guerrilla units, when the latter are dressed in exactly the same
clothing as the former, as appears to have been the case so often in, for example,
Indochina; nor is any attempt made to indicate to ordinary soldiers when they
may destroy civilian residences because the village is being used as a harbour
for irregular troops.™

Yoram Dinstein has probably been one of the harshest critics of Article 33 although in
contrast to most scholarly analyses on superior orders,” Dinstein adopts what is essentially a
criminological approach, reasoning that the right to legitimately rely on any legal defence to
a charge of war crimes or crimes against humanity rests solely with showing the absence of
mens rea. Accordingly, Dinstein suggests, superior orders cannot constitute a defence per
se but “only a factual element that may be taken into account in conjunction with the other
circumstances of the given case.”® It therefore follows that the legal defences that merit
critical commentary are those on which superior orders depend — duress and mistake.”” That
Dinstein is inclined to lean towards a normative approach becomes apparent with his
analysis of duress. Agreeing with the Joint Separate Opinion of Judges McDonald and
Vohrah in Prosecutor v Erdemovic, Dinstein suggests that an accused cannot be exonerated
on the grounds of duress if he committed atrocities or even plain murder because “neither
ethically nor legally can the life of the accused be regarded as more valuable than that of
another human being”. Dinstein’s assertion rests exclusively on his personal ethics and the
very high moral threshold he sets does require that individuals under duress conduct
themselves with a considerable degree of heroism. The standard was, in effect, rejected by

those that negotiated the terms of the Rome Statute on the grounds that it far exceeded the

™ L.C. Green, Superior Order in National and International Law (A.W. Sijthoff, Leyden 1976), 254.
Commentators who support the retention of the defence also cite the changing nature of warfare as
giving further support for retaining the conditional test. Dinstein too maintains that some account
should be taken of the relative uncertainty of laws of war; Y. Dinstein, The Defence of ‘Obedience to
Superior Orders’, 33.

™ Green, Superior Order, 255-6.

5 Most works on superior orders tend to assess its development over time in different jurisdictions
and, in general, focus on the underlying philosophical justifications for recognising it as an absolute
or partial defence or for rejecting it in toto.

" Dinstein, ‘Obedience to Superior Orders’, 88. This was the approach adopted by Judges McDonald
and Vorah in their Joint Separate Opinion in Erdemovic, para.34.

Y. Dinstein, “Defences” in Substantive and Procedural Aspect of International Criminal Law, Vol.
1, G. Kirk McDonald & O. Swaak-Goldman (eds.) (Kluwer: The Hague 2000).
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level of conduct that could, or should, be expected of a soldier in a combat situation. By
contrast, commenting on the duress provision in the ICC statute Kai Ambos commends the
provision for recognising that “we cannot expect others to live up to a standard that is so
high that we cannot guarantee that we ourselves would uphold it under similar

circumstances.”’®

While superior orders most clearly illustrates the different approaches taken by the
respective commentators, the defence of mistake has also divided commentators along
similar lines. Cassese, for example, has suggested that ICL is governed by the principle
ignorantia legis non excusat and therefore the ICC statute represents a departure from
customary law; by contrast, Albin Eser defends the provision on the grounds that “even the
soldier who has been informed of the contents of the Geneva Conventions may not be aware
of the variety and reach of all relevant prohibitions, particularly insofar as they are of formal

character.””

So while the priority for some scholars is clearly to ensure that the laws that
protect the most vulnerable in conflict are strictly adhered to, for others scholars, far greater
emphasis is placed on securing “a satisfactory balance between the interests of justice and

the obligations of a soldier.”®°

Cautious about the top-down approach to the development of international humanitarian
norms Mark Osiel, in his work on superior orders, rejects what he calls the ‘legalist
approach’ because it focuses exclusively on the threats of punishment ex post.®' Through an
in-depth study of superior orders, Osiel illustrates how the scope of the rules of warfare are
determined by particular social contexts® and rather than assuming that because the
conditional test has traditionally been favoured by the military it must necessarily be the
optimum means by which to secure military efficacy, Osiel re-examines the structures and
relationships within the military in a bid to question this assumption. Following a critical

study of the actual behaviour and reasoning of soldiers and the sources of atrocities in

™ Kai Ambos, ‘Other Grounds for Excluding Criminal Responsibility,” in The Rome Statute of the
International Criminal Court: A Commentary, Cassese, Gaeta & Jones (eds.) (OUP, 2002) 1003 at
1043,

™ Albin Eser, ‘Mental Elements — Mistake of Fact and Mistake of Law,’ in The Rome Statute of the
International Criminal Court:, Cassese, Gaeta & Jones (eds.), 889-948 at 945. Eser has also reasoned
“the danger of committing an error as to the terms and rules of international war law is particularly
great for military leaders who must act even when burdened by extraordinary responsibility and
serious emotional strain; Eser, ‘Defences in War Crimes Trials,” (1995) 24 Israel Yearbook on
Human Rights 201-222 at 217

80 Garraway, ‘Superior Orders’, 785. .

8! Osiel, ‘Obeying Orders: Atrocity, Military Discipline, and the Law of War,’ (1998) 86 California
Law Review, 1021-22. Osiel is equally critical of the traditional realist approach in that it is prone to
misconstruing and oversimplifying reality.

82 See also comments by Alvarez, ‘Crimes of States’, 435.
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conflict situations, Osiel argues that military law should abandon its traditional insistence on
bright-line disciplinary rules in favour of general standards of circumstantial reasonableness
which would better enhance both the efficacy of military operations as well as the moral
accountability of individual soldiers who have executed the orders. In other words, Osiel
concludes, soldiers should be held responsible not only for obeying orders that are
manifestly unlawful but for any crimes resulting from an unreasonable mistaken belief that a
superior’s orders were lawful. Osiel’s approach is useful because by questioning the
assumptions that form the basis of this area of law, he is able to develop and offer an
alternative perspective and a new way of ‘seeing’ that may more readily satisfy the concerns
of those who want to ensure that the law does not set such high standards as to be
completely meaningless and those who want to secure the maximum protection for victims

in conflict.

My objective throughout the rest of this work is to question the assumptions — as Osiel has
done — that form the basis of ICL and to do so through legal defences.” In looking below the
- surface I seek to reveal what and whose interests the law is serving to protect and to question
the extent to which defences in ICL sustain any assumptions that foster an intrinsically

gendered view.

One of the most disturbing paradoxes about the criminal law is that it is the law itself that
forces us to remember the names of the offender. And so it is with ICL. Open any textbook,
any monograph, any collection of essays on ICL; attend any lecture, teach any class, read
any opinion or judgment involving ICL and what names stare out at you from the pages but
the names of the perpetrators. They are the names that we repeat, that we teach, that we
remember. And, but for perhaps one or two exceptions, these names belong to men. Of
course this is only to be expected since it is men who primarily engage in war. ICL is
therefore necessarily about the extraordinary violence done by men in conflict. That the vast
majority of defendants have been men, and at least for the foreseeable future will continue to
be men, is an inevitable consequence of the gendered composition of the state itself where
the vast majority of decision-makers and active servicemen are just that — men. Of course,
this is not to suggest that women are not capable of transgressing the law and. doing
violence, as the case of Abu Graib clearly illustrates.?> Nonetheless, the reality is that

significantly fewer women are involved in front-line operations and in the higher echelons of

8 Of course in internal conflicts a larger proportion of participants engaged in the violence are
women; Yyet even in such conflicts, men make up the vast majority. Abu Ghraib is a particularly
instructive example that highlights some of our preconceived notions about violence in conflict. The
shock that one of the offenders was a woman seems to underscore the deep-rooted bias and
acceptance that in conflict it is men who engage in violence and the abuse of power.
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the political and military hierarchy. But women are not absent in conflict. They are there,
more often than not, as part of the civilian population, as pawns, as providers, facilitators,
carers and as direct and indirect victims of the belligerents. They are the names we shall
never remember because they remain the victims and their presence and existence within the
legal narrative, a peripheral issue.* While I cannot hope to make any contribution in
changing how the law might better record legal narratives, what I propose to do throughout
the rest of this work is by adopting a ‘woman’s perspective’ critically re-examine ICL
+ through a handful of legal defences. I do not adopt the ‘standard’ feminist perspective
which asks whether the law sustains a gender bias in its operation and effect from the view
of the woman who commits an act of violence. My concern for the present is to ask whether,
given the virtual absence of women from the ‘law-making process’, legal defences in ICL
have been moulded in such a way as to offer men disproportionate protection in times of

conflict at the expense of women.

% «Somebody could have gunned Eichmann down on the street and then immediately given himself
up to the police. That, too, would have produced a trial. The whole story would have been rolled out
again just as it will be now — only with a different hero in the leading role. ... Shalom Schwarzbard
did precisely this in Paris in the early 1920s when he shot the man who had been the ringleader of the
Ukraine pogroms during the civil-war years in Russia, then immediately went to the nearest police
station. After a two-year trial, during which the history of these pogroms was detailed, Schwarzbard
was acquitted”; letter from Hannah Arendt to Karl Jaspers, 23 December 1960, Arendt-Jaspers
Correspondence, 415.
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CHAPTER 3

IN SEARCH OF A FRAMEWORK
'LESSIONS FROM DOMESTIC LAW

As I have argued in the preceding chapter, the method or theory preferred by an adjudicator
or scholar can have a profound effect on how each might respond to a host of questions
including “what the law is, where it might be going, what it should be and why it is the way
it is”.! International criminal lawyers who have examined the substantive law in any great
depth have primarily subscribed to legal positivism or alternatively, a comparative
methodology in a bid to identify the contours of ICL, in other words, to discover what the
law is. By contrast, my interest lies principally in asking why the law is the way it is and to
understand the rationale that lies behind individual defences in ICL. Especially where there
is consensus as to substance, I seek to uncover the presumptions on which the particular rule
is based and to isolate and reveal the interests being protected. In the two preceding chapters
I have attempted to illustrate that the law is “neither objective nor neutral but, rather, reflects
the particular cultural background and orientation of its creators”.2 Bearing this in mind, the
questions I pose and seek to answer throughout the rest of this work are simple. First, what
is the rationale that sustains a particular defence?® Second, what interests are being
protected or promoted? And last, what gender implications might we draw from the answers
to these questions? In seeking to respond to each of these questions, I shall rely extensively

on the theoretical debates that have dominated the discourse among domestic criminal law

scholars in recent times.

I begin this chapter by first exploring some of the more recent debates that have engaged the
scholarly community at the domestic level to assess the extent to which these exchanges can
offer some clarity to understanding defences in ICL. I do so in view of the fact that ICL has

‘borrowed’ extensively from domestic criminal law, and especially from the Western liberal

! Ratner & Slaughter, ‘Appraising the Methods of International Law: A Prospectus for Readers,’
(1999) 93 AJIL 291,292,

? Angela Harris, ‘Foreword: The Jurisprudence of Reconstruction,’ (1994) 82 California Law Review,
741, 748; Harris continues: “what has been presented in our social-political and our intellectual
traditions as knowledge, truth, objectivity, and reason are actually merely the effects of a particular
form of social power, the victory of a particular way of representing the world that then presents itself
as beyond mere interpretation, as truth itself”.

* And, by implication, I aim to uncover the ‘structure of argument’ that underpins a defence.
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criminal justice paradigm and bipartite model.* I then turn my attention to the doctrine of
defences as it provides a basic framework and starting point from which I propose to

consider defences in ICL.

3.1 EXPOSING SOME ASSUMPTIONS

It is generally recognised that because the criminal law is characterised by internal
contradictions it is constantly struggling to reconcile the theoretical assumptions that
underpin it with its social practice.” A clear example of this tension is the vacillation
between satisfying the collective goals of order and security that at times conflict with the
individual’s right to a fair trial.° On the international level, the contradictions and
incoherencies are magnified several times over. Especially where major war crimes trials
are concerned, the tension is most acutely felt between the need to offer the audience — from
the victim to the wider global community — a persuasive narrative while simultaneously
securing for the accused the minimum normative requirements of a liberal judgment. But
whatever their broader objectives, -at a minimum war crimes trials, like their domestic

counterparts, are about establishing individual criminal responsibility.

What is clear is that the law that governed the post-war military courts as well as that which
applies to the more recently established tribunals embodies assumptions about human nature
and society that are essentially liberal in nature in that they are premised on “the moral
autonomy and rational capacity of individual persons and their corresponding rights to equal
concern and respect by fellow citizens and the state.”” To establish both moral and legal
responsibility the liberal paradigm requires “that those whom we punish should have had,
when they acted, the normal capacities, physical and mental, for doing what the law requires
and abstaining from what it forbids, and a fair opportunity to exercise those capacities.”

For, it is reasoned, it is only when all the preconditions to responsibility are met, that the

4 Mark Drumbl, observes “...the methodology of international criminal law largely replicates methods
of prosecution of punishment dominant within those states that dominate the international political
order”; ‘Pluralizing International Criminal Justice,” (2005) 103 Michigan Law Review 1295, 1303

3 See for example, Mark Kelman, 4 Guide to Critical Legal Studies (Harvard University Press, 1987)
and Alan Norrie, Crime, Reason and History, (Weidenfeld & Nicolson, London 1993).

8 At the core of this ‘conflict’ is the tension between consequentialist objectives and
nonconsequentialist demands, between which no stable compromise is possible; A. Duff, ‘Principle
and Contradiction,’ in Philosophy and the Criminal Law, A. Duff (ed.) (CUP 1998) 123 referring to N.
Lacey, State Punishment (1988), 46-56.

" Mark Osiel, ‘Ever Again: Legal Remembrance of Administrative Massacre,” (1995) 144 University
of Pennsylvania Law Review, 463, 469, fn. 19.

¥ H.L.A Hart, Punishment and Responsibility (1968) 152.
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individual’s choice to violate the law is a sufficient condition for criminal liability.’ To
blame the individual the law needs to treat man’s conduct as “autonomous and willed, not

»1% and through its emphasis

because it is, but because it is desirable to proceed as if it were
on the mens rea doctrine, the criminal law assumes that the subject is ultimately responsible
for the choices he makes and has the capacity to choose between good and bad from

alternative options."!

Since it is the inability of the subject to choose that undermines the essence of blaming,'? the
challenge for the law has been to define what is meant by ‘choice’ particularly in the face of
the “ubiquitous specter of determinism”."”® In assigning culpability the law presumes that a
correlation.exists between responsibility and choice but once the element of determinism is
admitted this correlation is no longer fully sustainable: there can be no criminal
responsibility, absent free choice.'* But rather than opt for incompatibilism'® — the thesis
that if determinism is true, there is no point in talking about free will — most lawyers and
scholars have adopted a ‘compromise’ position that lies somewhere between maintaining
that human behaviour is not so resolute that blame is inappropriate while conceding that in
some circumstances moral luck is relevant because it acts to displace the subject’s free

1'16

wil But a further problem for the law is that the notion of free will, and with it the idea

® C. Finkelstein, ‘Excuses and Dispositions in the Criminal Law, (2003) 6 Buffalo Criminal Law
Review, 317, 323.

1 packer, The Limits of the Criminal Sanction 74-75 (1968) cited by M. Moore, ‘Causation and the
Excuses,’(1985) 73 California Law Review 1091, 1122, Moore rejects this view on the basis that for
him the legal and moral system is based on culpability and culpability depends on freedom. Without
freedom — not just a pretence that freedom is — the legal and moral framework is unsustainable. But
Kadish observes, “the idea that a normal actor, who commits a crime intentionally and under no
physical or psychological compulsion, might have been unable to choose to act otherwise threatens to
undermine blame at its foundation”; S. Kadish, ‘Excusing Crime,’ (1987) 75 California Law Review
257,282,

" Lacey argues that “the development of a sophisticated mens rea doctrine contributed to the
maintenance of a discrete area of specialist social knowledge and practice, answering both the
demands of legal professional interests and those of a political establishment whose legitimising
ideology was predominantly individualist”; Nicola Lacey, ‘Contingency, Coherence,
Conceptualism,’ in Philosophy and the Criminal Law, A. Duff (ed.) (CUP, 1998) 33.

12 Meir Dan-Cohen, ‘Responsibility and the Boundaries of the Self,’ (1992) 105 Harvard Law Review
959. The criminal law’s assumption that the individual has the capacity to choose is, however,
subject to certain qualifications including, for example, age or whether the defendant is considered
sane or intoxicated. In this way choice theory gives rise to the capacity theory of excuses; Finkelstein,
‘Excuses and Dispositions’ 323.

¥ Ibid., 960.

' As Duff explains criminal liability depends on establishing culpability which presumes some
element of control. Where the subject has no control, there can be no criminal liability. This
understanding of criminal liability, Duff suggests, “sits happily with central aspects of a familiar kind
of liberal individualism that often finds its inspiration in Kant”; R.A. Duff, ‘Virtue, Vice and
Criminal Liability,’ (2002) 6 Buffalo Criminal Law Review 147, 149.

' Sometimes referred to as ‘hard determinism’. See generally, Stephen Morse, ‘Reason, Results, and
Criminal Responsibility,’ [2004] University of Illinois Law Review 363, 382.

'® A. Ashworth, Principles of Criminal Law, (OUP 2003) 28.
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that individuals have choices, is usually a perspective of the privileged — and one that is also
very gendered.”” For ICL, choice theory is apt to be hugely problematic for not only does
conflict severely limit an individual’s ability to choose, but the principle of military

discipline also functions to curtail a soldier’s right to engage in free choice.'®

At the domestic level, the notion of the free will paradigm has come under critical scrutiny
because it presupposes that the individual is a responsible moral agent who is both capable

of and able to control his fate.'

Critics have exposed this premise to be a kind of
‘falsehood’ since it is to treat the individual as though he exists in isolation from his social
and moral environment whereas the reality is that he is inextricably linked to his social
surroundings.® Moreover, it is further argued, the liberal legal order is intrinsically
masculine because it assumes the individual to be separate, atomistic and competitive; the
inevitable consequence of this is that there is greater emphasis on rights over responsibilities,
separateness over connection and the individual over the community.?’ But a further
consequence of this ‘denial’ is that the criminal law has evolved in such a way as to
superficially differentiate between formal legal justice and the moral content of why the
individual may have acted in a particular manner.> As Alan Norrie suggests, the separation
of the subject from his social and moral context has engendered “an individualism of legal
culpability, in which fault terms must be rendered in formal, technical and ‘substantively
demoralized’ terms”.? In other words, the _criminal law has pursued a content-neutral
conception of fault and in doing so has attempted to exclude any reference to motives.>* The
reasons for why an individual might comply with society’s norms — as with why they violate
them — are simply treated as irrelevant. Delving into the reasons why the subject has
breached the rule, or his ‘motive’ for having done so, would risk “contextualizing” him in

his social and political environment that would have the effect of introducing wider moral

1" Barbara Hudson, ‘Punishing the Poor: a Critique of the Dominance of Legal Reasoning in Penal
Policy and Practice,” in A. Duff et al (eds) Penal Theory and Practice (1994) 302 cited by Ashworth,
Principles of Criminal Law, 28.

'® This accounts for the post-war tribunals’ need to temper the rejection of superior orders by
reference to a ‘moral choice’ test.

1% As Norrie points out, the criminal law presupposes an individual subject in whom responsibility is
fixed by mental characteristics relating to the cognitive control of actions. But what if, Norrie rightly
asks, subjects are not like that?; Alan Norrie, Punishment, Responsibility and Justice: A Relational
Critiqgue (OUP, 2000) 12.

2 Moreover, if these presumptions are open to dispute, the wider criminal law project must also be
questioned since the law and its respective legal categories are all premised on a falsehood. See also
Dan-Cohen, ‘Responsibility’ 961.

2 Linda McClain, ‘Atomistic Man Revisited: Liberalism, Connection and Feminist Jurisprudence,’
(1991) 65 Southern California Law Review, 1171m 1173-74,

2 Generally, Norrie, Punishment.

2 Norrie, Punishment, 166.

% But see Dulff, ‘Principle and Contradiction,” 170-189; it may be more accurate to say that the law
treats as irrelevant, motive insofar as it is not an element of the definition of the offence.
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arguments. But the law rigorously resists this ‘movement’ to preserve the illusion of
neutrality that formal legal justice claims to embody.” This artificial separation is necessary
on both national and international levels because only then can the law sustain any notion of
individual criminal responsibility. This underlying tension seems to be most acutely felt in
war crimes trials where the need to contextualise is at the same moment resisted by the law’s

need to separate.

3.1.1 Offences and defences

The differentiation between formal legal justice and moral judgment in the general part is
translated into the separation between the acts and intentions (actus reus and mens rea) that
occupy the central position and general defences that are treated as secondary and
exceptional components in the process of legal judgment?® The effect of this is that the
minimal demand on the definition of an offense is that it reflects, as George Fletcher
suggests, a “morally coherent norm” and that it is “only when the definition corresponds to a
norm of this social force that satisfying the definition inculpates the actor”.’ The norm,
Fletcher maintains, must contain a sufficient number of elements to state a coherent moral
imperative; in other words, “the norm must be so defined that its violation is
incriminating”.”® But the practical reality for the criminal law is that situations will
inevitably arise when the elements of a particular offence are fully satisfied but where
“blame and punishment are unwarranted because of the presence of culpability-reducing
factors unspecified in the offence.”” Defences therefore play a “default role” by ensuring
that “justice is done to defendants who would otherwise be convicted because their conduct
satisfies the definition of an offence”,’ and so represent the law’s exception to the rule that
reasons for violating the norm are irrelevant. Through individual defences, the law
selectively “opens its ears” to some reasons that some defendants may have had for not
conforming with the law’s norms.*’ In effect, defences are the law’s way of responding to
and compensating for its own inadequacies. Defences, according to Norrie, fashion “a moral

periphery” in which moral and political considerations can be integrated, “yet be insulated

2 A. Norrie, ‘Simulacra of Morality?’ in Philosophy and the Criminal Law, A. Duff (ed.) (CUP,
1998), 120. '
26 Norrie, ‘Simulacra’, 123.
%" The common law assesses ‘guilt’ in terms of liability that arises as a consequence of satisfying the
elements of the offence; G. Fletcher, Basic Concepts of Criminal Law, (OUP 1998) 94.
2 Fletcher, Rethinking, 567-68.
zz A.P. Simester & G. R. Sullivan, Criminal Law Theory and Doctrine, (OUP, 2000), 638.
1bid.
31 John Gardner, ‘Fletcher on Offences and Defences,’ (2004) 39 Tulsa Law Review, 817, 822.
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from the main categories of judgment, actus reus and mens rea, as the definitional elements
of the offence.” And this is the very point that Fletcher is making when he suggests that in
order to make out a complete case of responsible wrongdoing, whether in law or in moral
discourse, the simple imperatives must be supplemented by taking account of justifications
and excuses.” If articulating the precise basis on which the criminal law selects who it hears
and what it hears proves challenging, this process is even more taxing at the international
level. In extending the list of defences available to a soldier beyond those that are widely
recognized at the domestic level, ICL recognizes and legitimizes other ‘reasons’ for non-
compliance within its normative framework. All of these additional grounds, I suggest, have
important gender implications because each inadvertently offers an additional layer of
‘protection’ to the combatant at the expense of the civilian. I shall return to develop this

point in full in due course.

Structurally defences can take one of two forms. Either they are incorporated into an
offence™ or they can be free-standing affirmative defences that are provided in a separate
provision. On what basis and why one format is preferred over the other has been thé
subject of much scholarly debate. Kenneth Campbell has suggested that the reason why it is
difficult to know whether to assign something to the offence or defence side is not because
the distinction is opaque but because the underlying value judgements are so nebulous.
Using the example of consent to physical force, Campbell suggests that assigning consent to
either the offence or defence side of the ‘equation’ promotes a different view. Assigning it
to the offence side implies that the law considers that force consented to is, in law, no harm
at all; by contrast, assigning it to the defence side implies that all use of force is in law harm

but that such use is justified or excused if there is consent.** In other words, the significance

32 Norrie, Punishment, 166. Ashworth distinguishes between moral and legal responsibility noting
that “in criminal law the behaviour has to be fitted into a pre-existing category which will specify
certain elements and not others, whereas in moral discourse the blame may be expressed in a narrative
and more individuated form”; A. Ashworth, ‘Taking the Consequences,’ in Action and Value in the
Criminal Law, Shute, Gardner & Horder (eds.) (1993) 107, 113-14,

* Fletcher, Rethinking, 562.

3 Claire Finkelstein refers to this type of defence provision as a ‘negative offense element’; ‘When
the Rule Swallows the Exception,’ (2000) 19 Quinnipiac Law Review, 505.

35 Kenneth Campbell, ‘Offence and Defence,’ in Criminal Law and Justice, Essays from the W.G.
Hart Workshop, LH. Dennis (ed.), (Sweet & Maxwell, 1987) 84. Fletcher offers a similar explanation
when he suggests that where no separation between an offence and justification is accepted, the law is,
in effect, conveying a message that “there is no harm relevant to the criminal law”. In other words,
that “...an aggressor killed in self-defence, or a home destroyed as a matter of necessity, is not a
relevant invasion of [a] protected legal interest”. By contrast, distinguishing between the definition of
the offence and the justification is to acknowledge that there is some harm that should be registered in
the criminal law, but that causing the harm is justified as a matter of principle; Fletcher, ‘The Nature
of Justification,’ in Action and Value in Criminal Law, 178.
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of such a determination lies in the nature of the value that society is seeking to protect.’®
While the prevailing view seems to be that a distinction between offence and defence needs
to be maintained on conceptual grounds, some scholars have rejected this distinction as
being merely a matter of classificatory expediency since there is no conceptual difference
between the two, while a third view has been to treat them separately for reasons relating to

policy.”’

Glanville Williams, one of the leading proponents of the view that no distinction is required,
has suggested that “what we think of as the definition of an offence and what we call a
defence can only be regarded as depending largely upon the accidents of language, the
convenience of legal drafting, or the unreasoning force of tradition”.® Not convinced that
accidents of legislative drafting (or judicial discretion) determine whether a matter falls
within an inculpatory or an exculpatory issue, Fletcher rigorously defends the need for the
criminal law to distinguish between offences and defences.® As Fletcher suggests,
maintaining the distinction between offences and justifications is crucial because there are

substantive and moral consequences at stake:

First, it is of critical importanée in deciding when external facts, standing alone,
should have an exculpatory effect. Secondly, it might bear on the analysis of
permissible vagueness in legal norms. Thirdly, it might bear on the allocation of

% Distinguishing can become even more complex in conflict where the intentional killing of an
enemy combatant is lawful but only to the extent that the killing has not violated other laws of war
that have penal consequences.

7 Campbell, ‘Offence and Defence,’, 73. See for example, Fletcher, Rethinking, 552-579 and
Gardner, ‘Fletcher on Offences and Defences,’, 817. But for an alternative view, see G. Williams,
‘The Logic of ‘Exceptions’,” (1988) 47 Cambridge Law Journal, 261 and ‘Offences and Defences,’
(1982) 2 Legal Studies, 233. For further useful commentaries and analyses, see Joseph Raz, ‘Legal
Principles and the Limits of the Law,” (1971) 81 Yale Law Journal, 823; Federick Schauer,
‘Exceptions’ (1991) 58 University of Chicago Law Review, 871 and Finkelstein, ‘When the Rule’.

3 Williams, ‘Offences and defences,” 233. Williams offers an example of two draft statutes by way
of illustrating this point: “the first draft defines an assault as an intentional or reckless attack upon a
person without his consent. Non-consent is then, presumably, a definitional element of the offence.
The second draft defines assault as an intentional or reckless attack upon a person, but adds the
proviso or qualification that the offence is not committed where the person attacked has consented.
Consent now appears to be a matter of defence.” This example leads Williams to conclude that the
difference is purely verbal, “a matter of convenience in expression” and as such, he asks, “is there any
reason why rules of substantive law should hinge upon a draftsman’s convenience?”

% Fletcher argues: “Collapsing the distinction between definition and justification eliminates the
distinction between conduct that is perfectly legal and conduct that nominally violates a norm but is
justified by the assertion of a superior interest or right. It treats killing a human being in self-defense
on par with hunting and killing a coyote. It suggests that a physician’s pounding a patient’s chest is
of the same order as pounding a nail”; Fletcher, Rethinking, 561. As Duff points out, those theorists
who subscribe to distinguishing between offence and defence “argue that if we are to grasp the logical
structure of criminal liability, we must distinguish more firmly the elements that are necessary and
sufficient for the commission of the crime as a criminal wrong ... from the conditions that bear on
whether one who is proved to have committed that wrong should be held liable for it”; R. A. Duff,
“Theorizing Criminal Law: a 25 Anniversary Essay,” (2005) 25 Oxford Journal of Legal Studies,
353, 360.
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power between the legislature and judiciary in the continuing development of the
criminal law. And fourthly, it might be of importance in analyzing the
exculpatory effect of mistakes.*’

But although Fletcher is able to show that there are moral consequences to the distinction, he
also concedes that he is unable to offer a sufficiently precise methodology for distinguishing
between the two since cases that fall in the borderline between the definition of the offence

and justification remain unresolved.”!

Following a critical examination of the different theoretical analyses developed by some
leading scholars on the distinction between offence and defence Alan Norrie, like Fletcher,
concludes that there is a real need to rationalize the legal separation of offence and defence
since if there is any logical structure to criminal liability, it must be possible to distinguish
the elements that are both necessary and sufficient to identify the conduct as a criminal
wrong from those conditions that are relevant to holding the subject liable for the wrongful
conduct. Norrie however concludes that this is ultimately an impossible task because what
counts as an element of the definition as opposed to a justification is not a matter of
conceptual analysis but “of the shifting sands of historico-political judgment”.”>  As a
matter of legal conceptualization, the distinction between offence and defence, Norrie
suggests, has little to commend it. But as an account of the “inherently normative character
of the criminal law, ... the blurred line between definition and justification is most
instructive: what demarcates offence from defence is no more — and no less — than the

evolving dialectic of social pbwer, translated into a would-be independent conceptual |
differentiation”.” That we are unable to distinguish the legal core from the moral periphery
— the offence from the defence — is of little surprise since the two inevitably collapse into
one another. Criminal law scholars cannot speak about the definition of intention while
ignoring the normative issues of culpability énd blameworthiness and hence excuses, but
neither can they separate a justification from a wrongful act because the latter seems to lie
somewhere between being legally wrongful and morally wrong. This need to separate

offence from defence, yet the inability to do so, also pervades ICL. Neither the criminal law

0 Fletcher, Rethinking, 555; see also Fletcher, ‘The Nature of Justification,’ in Action and Value, 175,
178-82.

! See also Fletcher, ‘The Unmet Challenge of Criminal Theory,’ (1986) 33 Wayne Law Review, 1439,
1433 in which he concludes: “the unmet challenge of criminal theory consists in working out the basis
of the incriminating dimension of crime and relating this incriminating dimension to the exculpatory
dimension of justification and excuse.”

* Norrie, Punishment, 164, Gardner also identifies this to be problematic conceding that “the mere
fact that one points to a reason in favour of one’s action does not mean ... that one assets a
justification as opposed to denying the application of the law to the case”; John Gardner, ‘Justification
and Reasons,” in Harm and Culpability, A.P, Simester and A.T.H. Smith (eds.) (Clarendon Press,
1996) 103, 118.

3 Norrie, Punishment, 164.
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nor ICL can resolve this internal paradox for in the process of legal judgment, moral

inculpation, as revealed by Norrie, necessarily takes place across both offence and defence.*

3.2 THE DOCTRINE OF DEFENCES: MORAL AND POLITICAL
CONSIDERATIONS

Defences have been described as good reasons for violating prohibitory norms. But why
should individuals who have breached a prohibitory norm ever be fully exculpated? Can the
violation of some norms ever be considered ‘justified’? And why do we recognise certain
conditions as excusing the offender from criminal liability while rejecting others? As
already suggested, the answers to these questions can be complex because défences are
symbolic statements about a society’s moral and political choices. Obviously these issues
become even more difficult to unravel bn the international level which is characterised, to a
far greater extent, by moral and political pluralism.*’ If defences are determined by moral
and political values, the question arises as to whose standards are being applied on the
international level. To begin addressing these questions an understanding of the rationale
that underpins defences in general is needed and because the doctrine of defences as
formulated and developed by criminal lawyers within the domestic context offers a practical
framework I rely on it as a useful starting point from which to explore individual defences in
ICL.* It should however be noted that some feminist critiques have rejected this division on

the grounds that justifications (which focus on conduct) and excuses (which focus on actor)

* Norrie concludes that “the general part is driven by an attempt to take moral and political issues out
of the definition of the offence, leaving a ‘technical’ core to the law [but] ...this project is
fundamentally flawed, for there is no factual, technical or amoral legal core that can do the work of
judgment and inculpation that the law needs”; Norrie, Punishment, 192.

% Since even within liberal societies there are widely divergent views on fundamental issues of
morality it is only to be expected that between different cultures and traditions views will differ. For
example, to what extent can we expect societies that traditionally view intoxication as an aggravating
factor to accept it as an absolute defence that negates criminal liability? See generally, Joseph Raz,
Engaging Reason, (OUP 1999), chapter 7. Norrie also observes, “modern societies are structured by
deep conflicts over social class, race, and gender, and this leaves society’s ‘normative conversations’
plural, conflictual, and incomplete” in Norrie, ‘Simulacra of Morality?’ 143,

* In doi