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Abstract

This thesis investigates the relationship between memory and transitional
justice (T]) in Argentina and Uruguay from the 1980s to the present.

The research focuses on two questions. First, how do TJ policies emerge
and evolve over time? Second, what is the connection between T] and the
memory of past human rights violence?

These important concerns have, thus far, largely been sidelined by the
literature. It is proposed here that memory is both integral and central to T}
policies, not only in terms of specific memorialisation initiatives (museums,

memorials) that are sometimes examined by the scholarship.

Through the use of interviews, as well as primary and secondary sources,
the following conclusions were reached.

First, the origins and evolution of T] can be explained with reference to
various dynamics, actors and power balances at local, national and
international spheres. In Argentina and Uruguay, T] was cumulative: every
initiative was built upon previous achievements, complementing them. T]
often unfolded through unpredictable and unconventional paths, bearing
witness to triumphs and failures, set backs and sudden developments.

Second, an interactive and dynamic interplay exists between memory and
TJ. TJ initiatives are in fact influenced by ideas and representations of the
past violence held by relevant social and political actors. Examining these
narratives helps achieve a deeper understanding of how T] policies were
implemented and evolved. Additionally, T] mechanisms, especially trials and
truth commissions, often champion, whether explicitly or not, specific
understandings about what happened during the contested years of violence.
For years, Uruguay successfully minimised discussion on past crimes to the
limited sphere of human rights activism. By contrast, the Argentine Executive
never achieved such a hegemonic position on the landscape of memory and
T]. Rather, it was forced to endure a difficult co-existence with the military

and human rights activists.
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Introduction

Over the past few decades, countries as diverse as East Timor, Guatemala, Chile
and Rwanda have had to provide answers to a particularly difficult question. What,
if anything, should be done about past injustices?

Since the early 1980s an unequivocal trend has been unfolding. Societies as far
and as different as countries from Latin America, Africa and Eastern Europe had to
confront the similar political, legal and moral dilemmas that are associated with
coming to terms with a legacy of severe human rights abuses. As Jeremy Sarkin
suggested, ‘dealing with past injustices is a crucial test for a new democratic order’.
(Sarkin, 2001:144) Nonetheless, responding to such complex questions is far from
straightforward. Rather, it normally entails challenging exercises in what José
Zalaquett has described as ‘balancing ethical imperatives and political constraints’.

(Zalaquett, 1992:1425)

How shall we live with evil? asks the Argentine lawyer Carlos Nino. How should
societies respond to ‘offences against human dignity so widespread, persistent,
and organised’ that stretch morality and ethics to their limits? (Nino, 1996:vii)
Similarly, Hannah Arendt alluded to the complexities raised by responding to
radical evil through the ordinary measures that are at a society’s disposal. Arendt
noted how we ‘are unable to forgive what [we] cannot punish and that [we] are
unable to punish what has turned out to be unforgivable’. (Arendt in: Nino,

1996:viii)



Questions of Transitional Justice (hereafter TJ) are not novel but establishing
when the notion emerged is subject to debate. Jon Elster, for instance, suggests
that early episodes of T] occurred in Athens in 411 and 403 B.C. upon the
restoration of democracy after the defeat of the oligarchs. (Elster, 1998, 2004)
Others, like Ruti Teitel, trace the origins of modern T] to World War I, after which
the international community debated the parameters of justifiable punishment.
(Teitel, 2003)

Nowadays, T] refers to a network of practitioners, academics and institutions
that are drawn together by a common concern with addressing a legacy of past
human rights abuses that were perpetrated within the context of authoritarianism
or conflict. Almost every aspect of T] is disputed. There is no agreed definition of
T], no single theory and the coining of the term itself is actually a source of debate.
Teitel claims authorship of the expression in her latest article, where she asserts to
have coined it in 1991. (Teitel, 2008:1) Paige Arthur, on the other hand, traces its
first appearance to a Boston Herald article of 1992. (Arthur, 2009) Nonetheless,
questions that would nowadays come under the T] umbrella were already being
discussed in 1988. In fact, the Aspen Institute Conference and the homonymous
publication titled State Crimes: Punishment or Pardon tackled issues such as the
political, legal and moral challenges of justice in transition, obligations under
international law on redressing past crimes and the role of the military. (Aspen-
Institute, 1989)

Notwithstanding whom the original author of the phrase T] really was, its
transmission and acceptance was significantly aided by the publication of Neil

Kitz's influential three-volume collection entitled Transitional Justice: How
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Emerging Democracies Reckon with Former Regimes of 1995. (Arthur, 2009:329-
330)

This thesis focuses on TJ, to investigate specifically the previously unexplored
relationship between T] and memory. This introduction provides: first, a concise
and organised literature review; second, the rationale behind the selection of the
case-studies, and third, the research questions, arguments and original
contributions of this work. Finally, there is an overview of what is examined in the

remaining chapters.

Literature Review

T] emerges as an academic discipline in the late 1980s and early 1990s, to study
how societies emerging from conflict or authoritarian rule were confronting a
legacy of violence. Much of this early literature directly drew upon the work of
both leaders and scholars in Latin America and Eastern Europe who, upon
democratisation, had to tackle first hand the dilemmas connected with redressing
human rights abuses, without however jeopardising newly acquired and often
fragile democratic structures.

In her recent article, Christine Bell aptly defined T] as ‘The Incredibly Fast Field'.
(C. Bell, 2009:6) This is quite an appropriate label for a subject area that, from its
initial origins in international law (IL), expanded so broadly as to now embrace
several disciplines such as politics, anthropology, psychology, sociology and
international relations.

T] scholarship has certainly witnessed a remarkable development. By 2009, it
has a dedicated journal, The International Journal of Transitional Justice,

established in 2007, several research institutes, including the International Center
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for Transitional Justice created in New York City in 2001, dedicated panels at
international conferences, academic centres such as the Transitional Justice
Institute at the University of Ulster, NGOs, offices in international organisations
and UN-sponsored publications. - see e.g. (OHCHR, 2006, 2008)

All of this is both astonishing and puzzling, raising the questions of how and
why this has happened? Still, despite this rapid development, the present
boundaries of T are porous and open-ended, yet to be clearly defined.

This literature review is organised in three unequal parts. The first traces the
origins of TJ, the second considers the present status of the scholarship, and finally

gaps that this works aims to address are identified.

A thesis on TJ requires at least a working characterisation of what is meant by
the term, despite the lack of consensus within the scholarship.

Definitions abound within the literature. Most highlight the legal, moral and
political problems that arise in cases of accountability, others point to the
mechanisms normally employed to confront such a legacy, and finally others still
allude to conceptions of justice during periods of political change. See e.g. (C. Bell
et al.,, 2004; Boraine, 2006; Roht-Arriaza, 2006; Teitel, 2005)

The working definition adopted here is the one advanced by the UN Secretary-
General (UNSG) in its pioneering report titled The rule of law and transitional
justice in conflict and post-conflict societies of August 2004. There, T] was denoted
as comprising of ‘[...] the full range of processes and mechanisms associated with a
society's attempts to come to terms with a legacy of large-scale past abuses, in
order to ensure accountability, serve justice and achieve reconciliation. These may

include both judicial and non-judicial mechanisms, with differing levels of
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international involvement (or none at all) and individual prosecutions,
reparations, truth-seeking, institutional reform, vetting and dismissals, or a
combination thereof.’ (UNSG, 2004:4)

This definition is the most appropriate for three reasons. First, it underscores
how T] prompts moral, ethical and legal questions associated with coming to terms
with a violent past. Second, it comprises a full variety of T] mechanisms,
illustrating the relevance of judicial and alternative tools, as well as elements of
retribution and restoration. Finally, it recognises how TJ often unfolds at several

levels, the local, national and international.

The Early Days of Transitional Justice

Current TJ debates originate from events that have been happening since the
1980s, when transitions from military rule to nascent or restored democracy
occurred in various parts of the world, but especially Latin America. Then and now,
a society that is confronting T] issues is, in the words of Elster (1998:14), ‘in a real
sense judging itself, driven by the desire to prove that ‘We are not like them’ as
Vaclav Havel famously asserted. (cited from: Elster, 2006:1)

Within the scholarship there is undoubtedly a shared perception that T} marks a
clear temporal distinction between a before and an after. As Rosemary Nagy
indicated, T] ‘bridges a violent or repressive past and a peaceful, democratic
future’, establishing a clear distinction between ‘now and then’. (Nagy, 2008:280)

Several answers have been suggested on how best to respond to the past.
Nevertheless, there is agreement within the literature on the fact that ‘some crimes
are of such a magnitude that the wounds they leave in society cannot and must not

be simply swept under the rug’. (Méndez, 1997b:1) Indeed in the early days,
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revealing the truth about past abuses was already recognised as a ‘non-negotiable

moral obligation of governments’. (Orentlicher, 2007:12)

The first generation of T] academic writings mainly dealt with instances of
transition from authoritarian regimes (normally military) to democratically-
elected civilian administrations. The latter usually had partially functioning
judiciaries and institutions to rely upon in confronting past crimes. Past violence
habitually resulted from years of state-organised repression against the
population. As Ellen Lutz asserts, the human rights framework was the explanatory
paradigm in that context. (Lutz, 2006:326) This ‘early days’ (my term) scholarship
presents transitional times as exceptional, just like the mechanism employed to
handle past evils. (Elster, 1998)

Two crucial aspects of this literature are reflected upon in some detail here: its
legalistic tone and the framing of the discussion in terms of mutually exclusive

dichotomies.

The Prosecution Preference

This early scholarship emerged from IL, human rights in particular. Leslie
Vinjamuri and Jack Snyder argue that there are two dominant perspectives within
the TJ] literature: pragmatism and legalism. (Vinjamuri & Snyder, 2004)
Pragmatism is premised on what March and Olsen labelled as the logic of
consequences.! Accordingly, pragmatist accounts focus on issues of power, the

interests of various political actors and ‘the actual consequences of justice

! Snyder & Vinjamuri (2003/2004:8) argue that ‘the logic of consequences assumes that actors try to achieve their
objectives using the full panoply of material, institutional, and persuasive resources at their disposal. Norms may
facilitate or coordinate actors’ strategies, but actors will follow rules and promote new norms only insofar as they are
likely to be effective in achieving substantive ends’.
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strategies’. (Ibid.353) Legalism follows instead the logic of appropriateness.2
Therefore, ‘underpinning much of the scholarship in this tradition is the
assumption that the behaviour of actors in international politics is guided by
norms that they believe to be appropriate’, particularly the promotion of universal
standards of justice. (Ibid.346-347) The logic of appropriateness ‘dictates that
reducing atrocities is in part a matter of persuading elites and masses to comply
with international humanitarian norms’. (1bid.347)

As a matter of fact, and as we shall see in more detail in chapter 1, in these early
stages, numerous scholars indeed pointed to the existence of a universal duty to
prosecute those who had committed human rights violations. Miriam Aukerman
notably defined this tendency as the ‘prosecution preference’. (Aukerman,
2002:39-40)

Legalistic contributions have contended that there is an unmistakable trend in
international law in favour of punishing the perpetrators of crimes like torture,
genocide and war crimes. See e.g. (Bassiouni, 1996; Méndez, 1997a; Van-Dyke &
Berkley, 1992) At that time, prosecutions were particularly perceived as the
optimal method for dealing with atrocities.

Still, some scholars presented more nuanced positions. (Kritz, 1996;
Orentlicher, 1991) In what is now regarded as a seminal article, Diane Orentlicher
recognised that a duty to prosecute could not be systematically applied to all cases
of transitions, regardless of local dynamics and histories. Instead, Orentlicher
recognises that, although impunity is generally inconsistent with states’

obligations under IL, this requirement should not be construed as demanding

2 Snyder & Vinjamuri (2003/2004:7) suggest that ‘norms define “a logic of appropriateness” that plays a central role in
shaping the choices and actions that constitute a political order'. Under this logic, ‘norms do more than regulate
behaviour, they ‘mould the identities of actors, define social roles, shape actors’ understandings of their interests,
confer power on authoritative interpreters of norms, and infuse institutions with guiding principles’. (Snyder & Vinjamuri,
2003/2004:8)
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actions incompatible with political and legal dynamics on the ground. Orentlicher
(1991:2598-2603) accordingly draws attention to the threat to stability that
widespread prosecutions might cause, and argues for a limited and selective
programme of trials. She claims that it is not necessary to prosecute all human

rights violators, as exemplary trials would suffice.

The Dichotomies of T]

Claire Moon (2008:19) stresses how early literature adopted an ‘entirely
dualised way of thinking about issues central to transition’. Very frequently,
dilemmas were in fact presented as encompassing the following positions: truth vs.
justice, restoration vs. retribution, national political order vs. international legal
imperatives, trials vs. forgiveness, peace vs. justice, and amnesty vs. punishment.

Such an approach is problematic on numerous grounds. First, T] is neither
progressive nor linear. Rather, it is likely to advance in unexpected ways, with
setbacks or unpredictable progressions. There may even be further violence under
democracy. Thus, T] tends to linger for a long time, requiring different responses at
various times. This challenges mutually exclusive positions. More often than not,
bargains struck during transitional stages are not permanent, being usually
revisited and questioned as time progresses.

Second, empirical research has demonstrated that ‘in many parts of the word,
transitional justice solutions have been neither durable nor dichotomous’. (Sikkink
& Booth-Walling, 2007:435) In effect, in several Latin American countries, for
instance, the considerable variation that typified the post-transition years derived

from evolving power balances and the passing of time.
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Third, this dualism did reduce the horizons of the discussion on the possible
forms that T] may take. Although prosecutions and truth commissions have been
dominant, various other tools have been employed in practice, combining elements

of retribution and restoration, as well as investigation and prosecution.

A welcome development is that more contemporary literature has moved away
from both the prosecution preference and this dichotomous framing. Current
scholarship has apparently transcended the tensions that were for long
summarised by the truth vs. justice dilemma. These have been replaced by the
recognition that there is in reality no consensus on how best to deal with the past,
as Nigel Biggar argues. (Biggar, 2001) Likewise, Naomi Roht-Arriaza hails this
advancement, contending that truth and justice are no longer mutually exclusive
positions, but complement each other. (Roht-Arriaza, 2006)

Contemporary literature shares the conviction that the past cannot be ignored.
It is however mindful that there does not exist a one-size-fits-all approach to T]. In
fact, in his latest contribution, Juan Méndez calls attention to the possibility that
‘what has worked in one country may fail in another’. (Méndez, 2009:160)

The dichotomies of early scholarship have been replaced by arguments pointing
instead to a reality characterised by a variety of T] goals and objectives that are
mutually reinforcing and interconnected. See e.g. (Boraine, 2006; Fletcher &
Weinstein, 2002; Roht-Arriaza, 2006) These works underscore the existence of
intertwined sets of obligations in instances of systematic crimes. These include
elements of truth, justice, reparations, memory and guarantees of non-repetition.

These scholars have also increasingly adopted a longer term perspective and a
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local focus. But has T] reached a consensus? Nothing could be further from the

truth.

From State Terror to State Failure: Transitional Justice in the 21st century

The past decades have witnessed an unparalleled and unprecedented rise in
efforts to pursue accountability both at the international and domestic levels. In
the words of Teitel (2008:2), we are now living through ‘a global phase of
transitional justice’. While questions associated with accountability have largely
endured unchanged, the nature of transitional societies has dramatically been
transformed. If in the early days T] mainly occurred after episodes of state
terrorism, the vast majority of contemporary transitional societies are principally
emerging from armed conflict towards edgy peace. See e.g. (Branch, 2007;
Longman, 2006; Ssenyonjo, 2007; Wigglesworth, 2008)

As a consequence, T] was confronted by new challenges such as what should be
done in situations where the alleged perpetrators totalled in their thousands?
Where there is a lack of adequate facilities and infrastructure? When judges and
moral leaders have often perished during the violence?

Lutz (2006) appropriately brings attention to the fact that present-day
atrocities are mainly instances of war crimes, genocide or crimes against humanity
committed by the state but to a greater extent than ever before by non-state actors.
International humanitarian law has now become the new the language in which
accountability demands are framed. (Lutz, 2006)

While early on human rights abuses frequently stemmed from strong states and
the use of their full resources and powers, now the situation has been turned

upside down. In the post-Cold War world, political violence is frequently triggered
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by the collapse of the authority and structures of the state, giving rise to them
being notably branded as failed states.

From 1990 onwards, these new types of wars in which violence is defined along
ethnic, racial or religious lines, have prevailed. In these situations, violence is
multi-directional: state policies of ethnic cleansing or genocide, as in former-
Yugoslavia or present day Darfur, often coexist with abuses of comparable scale
perpetrated by non-state actors (namely warlords, rebel groups, organised-crime

and even terrorist networks) like in Uganda or Pakistan.

The evolution of T] over the years went hand-in-hand with, and reflected, the
different sets of dilemmas that typify this new context of atrocities, such as gender
violence, the rights of children or minorities.

Additionally, a positive occurrence is the expanding attention paid to local
dynamics, culture and heritage when moulding T] responses. Already the UNSG'’s
Report (2004:7) recognised that ‘pre-packaged solutions were ill-advised’, and
that ‘experiences from other places should simply be used as a starting point for
local debates and decisions’. Several current contributions underline how
accountability at the national-level may often be insufficient, outlining the
advantages associated with local-level programmes. (Roht-Arriaza & Arriaza,
2008) For example, Kimberly Theidon studied the case of Peru, looking at the
practices of communal justice in what she labels the ‘micropolitics of
reconciliation’ that combine retributive and restorative forms to address the scars
of the past. (Theidon, 2006:436)

This author concurs with Lutz (2006:333) when she stresses that T] ‘must be

both contextually and culturally appropriate’. Current scholarship indeed
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embraces the use of local or hybrid mechanisms, such as the mixed courts of Sierra
Leone, East Timor and Cambodia, the traditional dispute-resolution process of

nahe biti bot (unrolling of the mat) in East Timor, or the truth trials in Argentina.

When reviewing contemporary scholarship it becomes immediately apparent
that the discipline is in a state of flux. Several fundamental concerns are currently
debated, but one is particularly fitting for our purpose. What is TJ: is it a discipline
or a field?

Christine Bell (2009:25) recently described T] as a battlefield. She alleges that
two battles are ongoing: one at the level of each transition for the control of T]
mechanisms and the direction of the transition; by constrast, the second
encompasses academia, policy and practice in an attempt to master T] and its
goals. (/bid.25-26) Bell’s stance appears a rather suitable characterisation of the
current state of affairs.

T] evolved at an extreme speed and, during in its infancy in the mid-1990s, still
pondering upon the questions associated with military transitions and the lessons
to be learnt, the nature of human rights violence changed so severely as to force T]
to re-examine itself. Thus, it should not be surprising that T] is in what I like to
define as a ‘soul-searching phase’.

For Bell (2009:6) TJ ‘does not constitute a coherent “field” but rather is a label
or cloak that aims to rationalize a set of diverse bargains in relation to the past as
an integrated endeavour, so as to obscure the quite different normative, moral and
political implications of the bargains’. Rather, Méndez (2009:157) asserts that
‘there is no dispute that “transitional justice” is recognised as a field, distinct from

related disciplines and human endeavours’. Nonetheless, Méndez acknowledges
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the difficulties of providing ‘an accurate description of its contours and scope’.
(Ibid.) In discussing Bell's work, Méndez slightly changes'his position towards the
end of his discussion to state that ‘perhaps T] is a cloak at this stage in its process
of becoming a field’. (Ibid.160) A position closer to Méndez’s is the one taken by
Arthur (2009:358) who affirms that T] is not simply part of the human rights
movement, but ‘is a distinct field'. It is apparent that the issue is far from settled.

T] is, if one thing is clear by this point, very much unsettled at present. In fact,
contemporary T] has fittingly been described as a patchwork of ‘geographies of
crime and justice’ and ‘zones of impunity’, which comprise of a multilayered
pattern of transnational crimes, national borders, state and non-state actors, and
international norms of accountability as well as institutions. (Sriram & Ross,
2007:46,47) Over the years, there has certainly been a proliferation of a
multiplicity of sites of accountability. Further, in contrast to some early scholars
that perceived accountability as a threat to stability and consolidation, T] and
reconciliation are now appreciated as long-term aspirations for political

communities. (Leebaw, 2008)

This author feels that TJ literature suffers from various failings. First, several
contributions within it tend to be largely descriptive: they outline how
accountability was achieved in various societies, sometimes with the implicit
assumption that legal responses should be the primary tools. See e.g. (Bassiouni,
2000; Ocampo, 1999; Sieff & Vinjamuri, 1999) In this respect, Laurel Fletcher et al.
have importantly pointed out how, notwithstanding the recognition that ‘multiple

kinds of interventions and institutional changes are necessary’, still ‘there remains

21



an almost unremitting spotlight on trials and truth commissions’. (Fletcher et al,,
2009:167)

Second, a large section of the scholarship has a tendency to be prescriptive; this
was particularly evident in the early days but still continues in the present. See e.g.
(Lambourne, 2009; Mani, 2005) Despite the appreciation that a TJ] blueprint does
not only exist, but would actually be counterproductive, there is still a
predisposition to look for best practices. These concerns are shared by some of the
latest academic writings. Fletcher et al. (2009:210) for example ask whether it is
‘necessary to put into place a model that mimics Western legal mechanisms?’
These scholars take a stand against what they label a ‘standardised “tool-kit” of
interventions’ that can be used in different contexts, assuming that these
mechanisms are ‘appropriate and productive, if one can only determine which
intervention to deploy’. (Ibid.170)

Finally, the subject-matter of T] has been excessively broadened to comprehend
topics such as gender, structural violence, war economies, corruption, and social
injustice. See e.g. (C. Bell et al.,, 2004; Mani, 2008; Nagy, 2008) All these concerns
are unquestionably legitimate, given the context of new wars and conflict that T]
increasingly has to confront. Nevertheless, there is a perception that T] has enough
to contend with already. This state of affairs should make us wonder whether this
expanding and overstretching of the discipline may not spell its end. What may
apparently seem an obvious question actually becomes critical: are not other
fields, such as development, IR or conflict studies, better equipped at addressing
these concerns?

Roht-Arriaza’s (2006:2) stand that ‘broadening the scope of what we mean by

transitional justice to encompass the building of a just as well as peaceful society

22



may make the effort so broad as to become meaningless’ definitely has some truth
in it. Though interactions with other disciplines are vital, the stretching of TJ's
boundaries to include such a variety of issues can be risky. It is not recommended
here that these genuine problems should be overlooked, but that they are possibly
best tackled by other subject areas. In this respect, Méndez (2009) also points to
the significance of conversations with other actors such as conflict resolution

specialists, or dialogue between development and T] agents.

How is This Thesis Different?

This thesis takes a step back, returning to the origins of T]. This is not, however,
a return to the dualist approach of early works or the prosecution preference. On
the contrary, what is encouraged is a focus on coming to terms with a heritage of
past abuses once some sense of stability and peace is achieved. Granted, if left
untended, from the ashes of violence, new violence is likely to emerge.
Nonetheless, this author believes that T] is best equipped to tackle the legacy of the
past, while other academic disciplines could, and indeed should, simultaneously
provide solutions to issues like structural violence or social injustice to effectively
attend to the root causes behind violence and atrocities.

This thesis recognises the multifaceted essence of TJ, by embracing judicial,
investigative and alternative methods. It also appreciates the multiple factors that
shape the nature of TJ initiatives, and the manner in which they unfold.
Accountability initiatives are seen here as ‘slow-burning’: accordingly, a long term
perspective in examining how T] evolves over the years has to be employed.

Indeed the selection of Argentina and Uruguay as case studies illustrates this.

Elster has distinguished between immediate and second-wave T] to underscore
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how dealing with the past is a continuous endeavour, likely to last for decades.
(Elster, 2006:6) Immediate T] refers to cases where accountability proceedings
begin shortly after transition and come to end within a short space of time (the
years 1983 to 1990 in Argentina, 1985 to 1989 in Uruguay). Second-wave
instances highlight how after the initial endeavours, there may be a period of
latency when no action is taken (Argentina 1990 to 2003, Uruguay 1989 to 2005).
But this is only so until new proceedings start (Argentina 2003 to present, Uruguay
2005 to present).

Finally, this thesis particularly aims to restore memory to a central position
within TJ, where it rightfully belongs. From here comes its title. The Missing
Memory of Transitional Justice is in fact a challenging assertion that aspires to
illustrate how memory has so far only been tangentially addressed by T]. The
creation of museums and memorials to the past has thus far been the only aspect
of memory that has been considered.

Some, but only some, of the more recent scholarship has begun to deal with
these issues. Elizabeth Jelin importantly calls attention to the fact that ‘much of the
literature on transitional justice sets apart institutional and symbolic measures’.
(Jelin, 2007b:156) Similarly, Alexandra Brito asserted in a 2008 lecture that [...]
there are two overlapping dynamics, transitional justice per se, and the politics of
memory’. (Brito, 2008:3).

Already a decade ago, in what is now an influential article, Alexander Wilde had
called on scholars to consider what he branded ‘the expressive dimension of
transitional politics’, to look at how collective memory was activated in transitional

societies. (Wilde, 1999:474)
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Although memory does weaken with time, Elster importantly emphasised that
memories of emotionally charged events tend to deteriorate more slowly. (Elster,
2004) This is evident when thinking about the impact of the Holocaust but also
more recent events such as state terrorism in the Southern Cone.

Collective memory for Mark Osiel (1995:475) ‘consists of the stories a society
tells about momentous events in its history, the events that most profoundly affect
the lives of its members and most arouse their passions for long periods’. Thus,
memory can be used as a political tool, and this is particularly so in the aftermath
of human rights violence when rival versions over what happened in the past exist.
(Aguilar-Fernandez et al.,, 2001) Interestingly, collective memory, just like T], is not
static. Memory does not preserve a single conclusive account of what happened.
On the contrary, what is remembered changes with evolutions in ideas, interests,
identities and visions of the future.

Osiel (1986) was among the first to consider how the different lenses through
which various actors make sense of a country’s past had an impact on their actions
in terms of legal accountability. (Osiel, 1986) This thesis takes a similar approach,
in examining the multiple ways in which social, political and institutional actors
that are involved in T] remember the receding past and how their worldviews
inform actions and strategies of accountability.

This project is very much in line with current scholarship. This author agrees
with Jelin who asserts that ‘policies of memorialisation are part of a larger arena of
transitional politics and cannot be seen independently’. (Jelin, 2007b:139) Memory
is not in fact just a secondary, symbolic and subjective layer, but ‘an integral and
central component of the practices and policies regarding the past’. (Jelin,

2007b:156) For this author, a close relationship exists between T] mechanisms
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and memory. As memory can be manipulated. to obtain specific goals, T]
mechanisms need to be carefully examined to see if they are used to produce
specific interpretations of the past violence. See e.g. (Lanegran, 2005; Schaap,
2005) As a matter of fact, trials and truth commissions, in particular, often
champion, whether explicitly or not, specific understandings of what happened
during the contested years of violence. This dynamic interaction between memory
and TJ needs to be drawn out, in acknowledging that there will always be more

than one memory of past atrocities.

Case Studies

The selection of Argentina and Uruguay as case studies for this thesis was based
upon two criteria: the type of human rights violence that was experienced, and the
saliency of the politics of transitional justice and memory.

Argentina and Uruguay lived through similar repressive military governments
that were inspired by the national security doctrine in the 1970s and the early
1980s. These regimes did however differ in terms of the length and the nature of
the repression. Argentina and Uruguay also have quite different political cultures
and historical backgrounds. While Argentina has a rather long history of military
interventionism in political life, Uruguay was a model of democratic rule within the
region until 1973.

When looking at the accountability policies that Argentina and Uruguay
employed, different T] mechanisms can be identified. Argentina is generally
considered a regional and global protagonist in TJ], whereas Uruguay is more of a
laggard. Interestingly enough, however, their positions are now closer than ever

before. This is a trajectory that is definitely worth exploring.
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Argentina and Uruguay also encompass other significant issues. The dictatorial
regimes in both countries relied on the complicity of law enforcement agencies and
societal support for the violence, more often than not their passive endorsement.
The extent of social complicity has been largely understudied. The role of cultural
factors and their impact on the evolution of T] has also been frequently sidelined.
While Uruguayans are allegedly famous for their tradition of negotiations and
compromise, Argentine political culture has been much more violent and
intransigent throughout history.

Though Argentina and Uruguay are close neighbours, a comparison between the
two has not been attempted in relation to questions of T]. The Argentine case has
often been likened to Greece’s experience in 1974. See e.g. (Nino, 1996) Uruguay
has conversely been studied generally together with Chile, as they share long
histories of democracy in the region, as well as negotiated exits from military rule.
See e.g. (Brito, 1993, 1997) Argentina and Uruguay feature together in some
comparative collections on the Southern Cone. See e.g. (Brito, 2001b; Groppo,

2001; Roniger & Sznajder, 1999)

Research Questions and Arguments

Two research questions are at the core of this project: Q1 - how do TJ policies
emerge and evolve over time? Q2 - what is the connection between T] and the
memory of past human rights violence?

First, this thesis contends, in line with recent scholarship but in contrast with
earlier writings, that there can be no blueprint or one-size-fits-all approach when
discussing TJ. Rather, processes of accountability are fuzzy, non-linear and often

messy. As a consequence, the trajectory of T] cannot be mapped out beforehand.

27



Rather, it tends to be unpredictable, also given that its politics often involve several
actors and factors at local, national and international levels.

Second, T] and memory have a dynamic and powerful interplay. Hence, T] has to
be complemented by a consideration of ideas and narratives over the past that are
held by various social and political actors in providing a deeper appreciation of
accountability policies. Further, T] mechanisms, especially trials and truth
commissions, get to play a specific part in terms of memory that is often left

unaccounted for.

The original contribution of this thesis is three-fold. First, the framework on the
politics of T] (chapter 1) is holistic, in combining factors and actors on at least
three levels (local, national, international). It allows for a more complete
awareness of the emergence and later evolution of T] that for this author lays
somewhere at the intersection among these spheres.

Second, this work argues against the fictional separation that commonly exists
between institutional and symbolic measures of T]. It shows instead how T} and
memory are two intersecting dynamics in Argentina and Uruguay.

Last, it fills the gap in the existing literature, at least in Anglo-American
scholarship, for examining the evolution of T] in Argentina and Uruguay over the
course of three decades (1980s to present). This is particularly important in the
case of Uruguay that has largely been neglected after 1989 by most of the

literature.
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Thesis Outline

Chapter one focuses on the politics of transitional justice. It considers four
mechanisms (amnesties, trials, truth commissions, and reparations) and develops
a scheme to unpack the emergence and evolution of accountability policies. It
contends that their development is not linear, but rather nebulous and untidy. T]
originates from the constant interaction among local, national and international
levels and unique combinations of historical, institutional, political, social and
cultural factors as well as actors.

Chapter two discusses the politics of memory. First, it provides a background on
the field of memory studies, and later outlines a framework necessary to untangle
struggles over memory in transitional societies. It claims that ideas and
representations of the past help understand the present and its politics, where the
memories of the past violence remain highly contested and disputed for years.

Chapter three provides a succinct historical background on Argentina and
Uruguay in the twentieth century, highlighting why these countries experienced
unprecedented levels of state terror. It is argued that, from the mid-1950s
onwards, and against the background of the Cold War, a blend of economic crisis,
social conflict and polarisation, and extreme right and left-wing terrorism
produced military regimes responsible for egregious human rights crimes.

Chapter four provides an account of transitional justice in Argentina and
Uruguay since the mid-1980s. Three phases can be distinguished. Over time, the
two countries used a variety of mechanisms, including truth commissions,
prosecutions, amnesties and reparations, to come to terms with past evils. The
emergence and evolution of policies of T] can be explained with reference to the

leadership of the Executive, the residual power of the armed forces, the role of
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human rights organisations (hereafter HROs), the judiciary, and finally
developments on the international stage.

Chapter five outlines the politics of memory in Argentina between the 1970s
and the present. It suggests that the Argentine state attempted to have a
hegemonic role in memory but was never successful. Rather, it was forced to co-
exist in the memory arena with two other powerful actors, the military and HROs.
The chapter provides a short introduction on questions of memory in Argentina
and then outlines the perspectives suggested by the government, the military and
HROs. Third, memory knots, namely specific examples of places, dates and groups
relating to memory, are discussed, looking at the Madres de Plaza de Mayo, H.1.].0.S.
and their escraches, commemorations on March 24, and the image of the
desaparecidos, as well as the Memory Park and the ESMA. Last, the dynamic
interaction between memory and TJ is explored, studying the 1984 CONADEP truth
commission and the 1985 Trial of the Military Commanders.

Chapter six describes the politics of memory in Uruguay. It is shown how
President Sanguinetti’s slogan ‘no hay que tener los ojos en la nuca’ (you should not
have eyes at the back of your head) characterised the politics of memory in
Uruguay for fifteen years. During this time, the Uruguayan state was the most
successful in the Southern Cone in minimising discussion about the crimes
committed in the past. Until the late 1990s, debate over these questions was
effectively limited to the reduced sphere of HROs and those directly affected. By
the end of the millennium, however, the human rights question effectively
returned to the public and social agendas, thanks to the efforts of HROs. The
chapter has the same format as chapter five for the first two sections. Likewise, the

third part focuses on memory knots, looking at the two attempts, in 1987-89 and
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2007-09, to subject the Expiry Law to popular referendum, and the work of former
female political prisoners, and remembrance of symbolic dates like April 14, May
20, and June 19. Finally, the interplay between T] and memory is exposed,
examining the work of the Peace Commission of 2000-03 and the ‘Uruguayan Style
Two Demons Theory’ (my term).

The conclusion returns to the research questions, and reflects on the principal
points made in the thesis. Finally, further research questions are raised both on TJ

as an expanding subject, and the specific T] trajectory in Argentina and Uruguay.
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The Politics of Transitional Justice

Transitional societies, defined by David Little as ‘those moving from
authoritarianism, and often violent repression, to democracy’ have been a defining
feature of the past three decades. (Little, 2006:65) Samuel Huntington famously
pointed to the existence of several waves of democratisation in the twentieth
century. (Huntington, 1991) The first involved countries from Southern Europe in
the mid-1970s, the second came from Central and South America in the 1980s and
1990s, and finally from Eastern Europe and Africa during the 1990s.

Despite local differences, all of these societies had to face similar challenges in
terms of political and economic democratisation. (Boraine, 2006) In addition to
this, the question of how to confront gross human rights violations committed by
previous regimes has recently emerged as an important issue. (Cohen, 1995)

Given the high number of countries attempting to come to terms with the past, it
should not be surprising that diverse approaches have been adopted. These have
ranged from prosecutions to the establishment of truth commissions, firstly
pioneered in South America and Africa, to policies of lustration, amnesty,

reparations and memorialisation.

Two interrelated questions are at the heart of this chapter. How do policies of T]
originate? What accounts for their variation and evolution over time?
Policies of T] is taken here to refer quite loosely to the different ways in which

successor (mainly democratic) regimes tackle a past characterised by human
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rights violence. They include not only official policies, i.e. those devised and carried
out by state or governmental bodies, but also those sponsored and undertaken by
civil society and/or international organisations.

As many approaches to the past exist as there are cases of transitional societies.
In fact, accountability policies do vary considerably from country to country, to
reflect the unique context and particularity of each case. In this author’s opinion,
several social, political, historical and institutional variables, as well as the role
played by internal and external actors serve to account for differences in
responses. It is contended here that the emergence and evolution of T] initiatives

lays at the intersection among three levels, the local, national and international.

At the outset, this chapter briefly considers four T] mechanisms, namely
amnesty, prosecutions, truth commissions and reparations, that are most relevant
for the later case studies. Second, the key phases and actors involved in the politics
of T] are identified. They have all played a role in both the emergence and the

evolution of T] policies over the years.

1.1 Mechanisms of Transitional Justice

The twentieth century undoubtedly proved the state’s unrivalled power in
mobilising force against its citizens. From the Holocaust, systematic
disappearances in Central and South America, to Cambodia’s killing fields and,
more recently, genocidal violence in Rwanda and Darfur, there is little doubt that
the state has horrific potential for meting out bloodshed.

But what happens once the violence subsides? What should be done to

torturers, members of death squads, their collaborators and superiors? Should
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their deeds be investigated and exposed? Or is it better to forget the past

altogether, letting bygones be bygones?

The key challenge for often incomplete and fledging democracies is indeed how
to deal with past evils without opening Pandora’s Box. In the words of Francisco
Panizza, ‘the central dilemma [...] was how to balance demands for justice and
retribution with the need to safeguard the democratic transition itself. (Panizza,
1995:176)

The peace vs. justice impasse was a stark reality in many countries that had to
ponder whether to strengthen the new democracy at all costs, including oblivion,
or journey down the winding and uncertain road to accountability. Young
democracies have developed several (even creative) mechanisms to respond to
past burdensome inheritances of torture, murder and brutality. These include
amnesty, truth commissions, reparations, prosecutions, lustration, public access to
(police) files, apology, memorialisation, and grassroots approaches.

In striking an often difficult balance between demands for justice by victims and
their families, and those for impunity by members of previous regimes, a whole
range of what are now labelled T] mechanisms have taken shape. These strive to
address various interrelated obligations and the diverse needs of transitional
societies, including truth, justice, reparations, guarantees of non-repetition and
memorialisation. (Fletcher & Weinstein, 2002)

Increasingly, a local focus has also been adopted, paying more attention to
grassroots alternatives. This has been typified by initiatives like Rwanda’s gacaca

courts, Mozambique’s traditional community healers -the curandeiros, the Acholi
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(Luo) traditional reconciliation mechanism of mato oput in Uganda or Guatemala’s

houses of memory, community-sponsored projects based on Mayan methods.

For a long time, confronting the past simply meant turning the page. Amnesties,
adopted in dozens of countries as Brazil, El Salvador, Guatemala, South Africa and
Spain, often served this function.

Despite recent jurisprudence from international human rights bodies and courts
consistently considers amnesty laws incompatible with state obligations under
human rights treaties, amnesties and pardons were for long the norm in a context
of impunity. See e.g. (HRC, 1994, 1995, 1996; IACHR, 19923, 1992b; IACtHR, 2001)
Essentially, amnesties and self-amnesties officially absolve human rights violators
of their crimes, eliminating the possibility of criminal and civil prosecution against
former repressors. (Walsh, 1996) Likewise, pardons are executive actions that
mitigate or set aside punishment for a crime. (Huyse, 1995)

Amnesties are generally granted by the Executive or the Legislature, and reflect
the volatile position in which several governments often find themselves in.
Despite transition, former violators frequently retain significant authority and
influence in the new democratic settings, and are able to pose a real threat to the
country’s stability and consolidation. (Cohen, 1995) Thus, unsurprisingly,
democratic administrations sometimes do not have enough power to initiate
accountability processes. For example in the cases of Chile or Guatemala, still
powerful military establishments, at the time responsible for the majority of
crimes, were not simply going to sit back and watch their comrades face judicial

proceedings. (Agiiero, 1992)
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Consequently, impunity was presented for years as the price to be paid to end
violence, secure the transition and guarantee democratic consolidation. In the
name of national pacification and stability, human rights repressors usually
escaped being held to account for their deeds. Since the 1980s, however, a new
trend has unfolded.

Ellen Lutz and Kathryn Sikkink label it as ‘a justice cascade’ that has occurred
within the context of a larger human rights norms cascade. (Lutz & Sikkink,
2001:4) Lutz and Sikkink contend that human rights have recently been
recognised as legitimate, pointing to increased international and regional action ‘to
effect compliance with those norms’. (Ibid.) The consequences of the justice

cascade are not simply limited to Latin America but reverberated internationally.

We follow here Kathryn Sikkink and Carrie Booth-Walling (2007:430)
distinction between three types of prosecutions: domestic, foreign and
international. The goal, in all cases, is to attribute individual criminal responsibility
for human rights violations. (Sikkink & Booth-Walling, 2007)

Domestic trials are ‘those conducted in a single country for human rights abuses
committed in that country’ (emphasis in original). (/bid) Significant examples
include the 1985 Trial of the Military Commanders in Argentina, ongoing
prosecutions in Chile against members of the 1973-1990 regime, and cases against
former-President Fujimori in Peru. In fact, despite its long tradition of impunity,
between 1979 and 2004, 54% of domestic trials for human rights abuses occurred
in the Americas. (Ibid.432)

Since the 1990s, foreign and international fora have become significant in

obtaining accountability, especially when chances of achieving justice at home
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were closed. Foreign trials are ‘those conducted in a single country for hurﬁan
rights abuses committed in another country’. (Ibid.430) In this case, the judicial
system of a state other than the one where abuses occurred is employed. This
occurs by relying on either claims of universal jurisdiction as in Spain, or the
passive personality principle in proceedings in Italian, French, German and
Swedish courts. Examples are the case of former Argentine Navy officer Cavallo,
the sentence to 640 years in prison for Adolfo Scilingo in Spain and the Pinochet
cases in London.

International trials refer instead to prosecutions ‘for individual criminal
responsibility for human rights violations in a particular country or conflict and
result from the cooperation of multiple states’, typically the UN. (/bid.430) The
International Tribunal for Ex-Yugoslavia (ICTY) set up in 1993 and for Rwanda
(ICTR) in 1994, the Hybrid Courts of the late 1990s in Sierra Leone, East Timor and
Cambodia, and the International Criminal Court (ICC), illustrate this type. The ICC
finally became a reality in July 2002, and began hearing its first case against the
Congolese militia leader Lubanga in January 2009. (Coleman, 2008; Walker &

McGreal, 2009)

Why have trials proved so popular?

Miriam Aukerman outlines how, although most scholars disagree as to whether
trials are possible in practice, they all share the basic assumption that prosecuting
perpetrators of injustice is the ‘optimal method’ for dealing with past atrocities.
(Aukerman, 2002:40) Likewise, Juan Méndez contends that trials are ‘a necessary
and even desirable ingredient in any serious effort at accountability’. (Méndez,

1997a:257)
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Jon Van Dyke and Gerald Berkley (1992:244), drawing upon Diane Orentlicher
(1991), delineate several benefits of prosecutions. They deter future violations and
reassert the rule of law, by fostering respect for democratic institutions, advancing
the transition to democracy, and clearly distinguishing between the previous and
the new government. They also reassert the inherent dignity of individuals,
especially victims and their families. Finally, they provide a complete and
irrefutable record of what happened in the past, avoiding future revisionism, while
simultaneously complying with obligations under international law. (Van-Dyke &
Berkley, 1992) Similarly, Fletcher and Weinstein (2002:586) emphasise how
advocates of international criminal trials believe that prosecutions support the
following goals: the discovery and dissemination of the truth on past atrocities, the
punishment of perpetrators, and the promotion of the rule of law and

reconciliation.

This prosecution preference has recently been criticised, as to whether in fact
trials are the best method to achieve accountability. Jack Snyder and Leslie
Vinjamuri have gone as far as suggesting that prosecuting perpetrators according
to universal standards actually risks causing more abuses, as it does not pay
sufficient attention to political realities on the ground. (Snyder & Vinjamuri,
2003/2004) Other scholars stress how trials are necessarily selective. Aukerman
(2002:51) aptly points out how often entire societies are implicated in the
commission of atrocities. But, in fact, only a small number of even the worst
perpetrators ever stands trial. Aukerman also suggests that prosecuting
perpetrators could in fact be destabilising, socially and politically, as well as being

logistically and economically unsustainable. Gary Bass (2000:298) shares this
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assertion on the extent of social complicity, stating that prosecutions only allow for
the conviction of ‘actual perpetrators and that there will always be a wider circle of
bystanders and collaborators, who may not bear actual criminal culpability but can
reasonably be said to bear a moral taint’. (Bass, 2000) Along these lines, Laurel
Fletcher and Harvey Weinstein (2002:579) emphasise how criminal trials indeed
have a limited focus on individual responsibility, and cannot therefore account for
the role of other groups involved in the violence. Finally, Stephan Landsman
suggests that prosecutions raise issues of fairness and can sometimes be charged
with being nothing more than "victors’ justice” ‘a settling of scores by those who

have won the contest’. (Landsman, 1996:85)

The predominance of prosecutions for a long time fostered the belief that
alternative approaches were just ‘inferior substitutes’, justified only by the
inadequacy of the judicial and legal systems after times of repression and the
possible political consequences of criminal trials in still fragile societies.
(Aukerman, 2002:40)

Nonetheless, since the mid-1990s truth commissions have attracted rising
interest. The use of this mechanism has lately proliferated, particularly in the
Americas and Africa. Archbishop Desmond Tutu notably defined them as a ‘third
way’ between trials and blanket amnesty or national amnesia. (/n: Chapman & Ball,
2001:2)

The first commissions to be ever set up were in Uganda in 1974, to investigate
accusations of disappearances at the hands of military forces, and in Bolivia in
1982 with the National Commission of Inquiry into Disappearances. (Hayner,

1994) It was, however, Argentina’s 1983 National Commission on the
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Disappearance of Persons the first to complete a final report and receive
widespread international attention. (Grandin, 2005)

Since then, over thirty commissions have been established throughout the
world. Most recently, in Canada in April 2008, where a Truth and Reconciliation
Commission is considering the legacy of forced cultural assimilation of Aboriginal
children and other human rights violations. In parallel to the justice cascade, Erin
Daly thus suggests that a ‘truth cascade’ has been unfolding, with truth
commissions being ‘fashionable’ in times of transition. (Daly, 2008:23) Similarly,
Naomi Roht-Arriaza argues that truth commissions have become ‘a staple of the

transitional justice menu’. (Roht-Arriaza, 2006:4)

Truth commissions, according to a textbook definition, are ‘bodies set up to
investigate a past history of violations of human rights in a particular country -
which can include violations by the military or other government forces or by
armed opposition forces’. (Hayner, 1994:600)

Truth commissions focus on truth-finding, more exactly the official
documentation and acknowledgement of past crimes. (Chapman & Ball, 2001;
Garton-Ash, 1998) Over time, truth commissions have adopted different formats,
mandates, time limits, staff, budget, resources, and structure. Chile’s National
Commission for Truth and Reconciliation was, for instance, composed of eight
members, four were Pinochet’s supporters and the remaining four from the
opposition. The Commission on the Truth for El Salvador was brokered, staffed
and administered by the UN. The commissioners, three highly respected
international figures, were appointed by the UN Secretary General (UNSG). The

Historical Clarification Commission of Guatemala was a hybrid that combined
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domestic and international personalities. It was chaired by a non-Guatemalan,
appointed by the UNSG, while the other two members were from Guatemala.
Despite different formats, truth commissions are normally established in countries
where successor governments feel secure enough to take cautious steps towards

accountability. (Dimitrijevi¢, 2006)

Priscilla Hayner, the most renowned scholar on truth commissions, suggests
that these bodies share four characteristics. They focus on the past. Second, they
investigate a pattern of abuses over a period of time, rather than a specific event,
attempting to sketch the overall picture. Third, they are temporary bodies that
exist for a limited, pre-defined, period of time, and cease to function upon
submission of their final report. Finally, they are officially sanctioned, authorised,
or empowered by states or international organisations, with such authority needed
to have greater access to information. (Hayner, 2002:14)

Truth commission have been assigned numerous broad-ranging goals, from
advancing healing for victims and national reconciliation, to ending impunity and
preventing future abuses. Hayner (2002:24-31) contends that truth commissions
may have any or all of the following five aims:

e clarify and acknowledge the truth, establishing accurate and authoritative

records of past abuses, to officially recognise and expose this legacy;

e respond to the needs and interests of victims, listening to their stories, and

publishing a report describing wide-ranging experiences to give victims a
public voice, and bring their suffering to the awareness of the public;

e contribute to justice and accountability;
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e outline institutional responsibility and recommend reforms, as truth
commissions are often well positioned to evaluate institutional
responsibilities for extensive abuses and expose weaknesses in structures
(like the judiciary or police) or existing laws in need of reform;

e promote reconciliation and reduce tensions resulting from past violence.

Truth commissions have also, however, been fiercely criticised, it being unclear
what effects truth-telling exercises really have in transitional situations. (Brahm,
2007; Mendeloff, 2004) Jonathan Tepperman aptly summarises the state of affairs,
suggesting that ‘almost everything about truth commissions -including their
missions, compositions, and outcomes’ has been the subject of intense debate.
(Tepperman, 2002:129) Significant problems include the fact that truth
commissions generally lack prosecutorial powers, namely they are unable to
subpoena witnesses, bring cases to trial or investigate specific individuals accused
of crimes. Moreover, they cannot examine the present situation of human rights.
Audrey Chapman and Patrick Ball (2001) particularly emphasise how the work of
these commissions can not only be affected and limited by the terms of their
mandates, but also by the perceptions and priorities of commissioners and staff, as
well as the methodology used and the resources allocated. All of these affect the
quality and type of truth that is uncovered and produced. (Chapman & Ball, 2001)
Finally, there are significant charges of partiality and politicisation in an
environment where there are sharply conflicting and politically freighted versions
regarding a past of violence. Is there really only one truth to be told? Or are there
several truth(s) co-existing? (Mamdani, 2000; Rotberg & Thompson, 2000) As Daly

correctly emphasises, the truth ‘is not as monolithic, objective or verifiable as we

42



would like it to be’: indeed, 'no period of a nation’s history can be described by a
single, elegant truth narrative’. (Daly, 2008:23,25)

South Africa’s Truth and Reconciliation Commission, for instance, was among
the most self-conscious about its conception of the truth, distinguishing in its
report between four types: factual or forensic, personal or narrative, social or
dialogue, and healing and restorative. The Commission considered these as goals
to be achieved, not alternative or competing forms: narrative, social and healing
and restorative truths were seen as complementing the objective and analytical
approach to truth finding.

Rather than dealing with the micro-truth (i.e. the specifics of particular events,
cases and people), truth commissions are better suited at establishing a macro or
global truth, that is to say broad patterns of facts, contexts, and causes. (Hayner,
2002; Méndez, 2006) They also expose what I like to define as institutional truth,
namely the extent of social complicity and responsibility in the perpetration of
human rights crimes at societal and institutional level. This encompasses the role
played by the judiciary, the police or other agents, like doctors and journalists, who

by their inaction or omission, became passive bystanders.

Despite its healing, restorative and cathartic qualities, the truth alone is often
insufficient. Pablo De-Greiff rightly stresses that ‘in the absence of other positive
and tangible manifestations truth, by itself, can easily be considered as an empty
gesture, as cheap and inconsequential talk’. (De-Greiff, 2006b:2) Truth, in reality,
only constitutes one form of closure for individuals. (Hamber & Wilson, 2003)
Reparations programmes have recently been adopted in several countries like

Malawi, Brazil and Peru. Given the direct impact reparations have on victims, they
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occupy a unique space among transitional measures, by virtue of recognising
individual suffering, while also seeking to attain national and individual
reconciliation. (De-Greiff, 2006b)

In international law, the term reparations comprises of all the measures used to
remedy the harm victims may have experienced as a consequence of crimes. Four
types exist: restitution, compensation, rehabilitation, and satisfaction and
guarantees of non-recurrence. (De-Greiff, 2006a)

Here, reparations is taken to refer to sets of coordinated measures that are
normally adopted in the aftermath of violence, and endeavour to provide direct
benefits to victims. Reparations programmes can have an individual and/or
collective nature. They usually consist of material elements (namely cash
payments or service packages, provisions for education, health and housing), and
symbolic initiatives (like official apologies, commemoration days, the creation of
museums, memorials or parks to the victims’ memory, and changes to street
names). (Brett et al,, 2008; Hamber & Wilson, 2003)

The right of victims to reparations is widely recognised in international law, and
derives from the doctrine of state responsibility. Accordingly, ‘the state has a duty
to compensate victims for breaches of state obligations’, regardless of leadership
changes. (Walsh, 1996:112) Reparations do demonstrate the willingness of the
state to accept liability and acknowledge human rights crimes, while also satisfying
the need for justice for victims and societies, helping them rebuild their lives.
(Laplante & Theidon, 2007)

Nevertheless, reparation programmes have been subjected to criticism. First,
reparations and truth-telling must be linked, as otherwise the state is seen as

simply buying silence from victims, with the benefits portrayed as ‘blood money’
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paid to stop the search for truth and justice. (De-Greiff, 2006a:461) Second,
reparations are not substitutes but are imperative in complementing other
mechanisms of T] in a particular way, ‘namely by helping to keep those other
measures from fading into irrelevance for most victims’. (/bid.)

Despite growing consensus regarding the necessity of reparations, developing
such programmes is not easy. Which groups should benefit, in cases where almost
the entire population can claim to have suffered unjustly? Moreover, quantifying
harm is problematic and, in situations of massive violence, attention has also to be
paid to the collectivity, working to reconstruct the rule of law and institutions.

(Calhoun, 2004)

1.2 The Key Phases and Actors of Transitional Justice

In this section, attention focuses on identifying relevant social, political,
historical and institutional variables that play a role in the materialisation and
later progress of policies of TJ]. Specific internal and external actors are also
examined, in endeavouring to explain the variation of TJ initiatives in various

countries.

Pre-Transition

Authoritarian Rule and Repression

In coming to terms with past crimes, T] strategies are likely to be affected not
only by current political dynamics and power balances, but also by the intrinsic
features of the repression: its nature, length and the intensity of the violence.

(Adler, 2001; Elster, 2006) Judging previous regimes is no easy task, given that

45



authoritarian rule often pervaded large segments of society. Thus, responsibility
for abuses can be widely dispersed, and this explains why confronting the past can
be an ambiguous task. (Huyse, 1995)

The duration of authoritarian rule and repression is significant. In cases like
Brazil, Spain or the former-communist countries, repression was hardest early on.
At transition, the passage of time had blurred the memories of what had happened
and/or direct victims or their families were no longer around to galvanise the
momentum for accountability. (Nino, 1996)

The intensity and the magnitude of repression also has an impact on the
unfolding of T] demands. (Acufia & Smulovitz, 1996b) In cases where repression
was particularly bloody, the outgoing regime has generally little to offer in return
for escaping prosecutions. As a consequence, pacts between opposing actors are
less likely. In Latin America, Panizza (1995:169) pertinently highlights how ‘the
massive and unprecedented nature’ of the abuses ‘made human rights a crucial
component of public debate in the region’.

The type of violence (public vs. hidden) can also impinge upon later attempts to
demonstrate that crimes have indeed occurred, given that most information may
be unknown, and abuses were routinely denied. Then again, secret repression can
catalyse families into action to find out the fate of missing loved ones, spurring the
development of human rights activism. Finally, was repression selective? The
randomness of the brutality, with terror used as a mechanism for social control,
can produce either a culture of fear hard to eradicate, producing passivity and
apathy, or generate strong opposition against the regime, that may result in strong

demands for accountability.
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Guatemala witnessed a 36-year-long internal armed conflict, resulting in unprecedented
human rights abuses that claimed the lives of thousands of people, including 50,000
disappearances.’ Since the mid-1950s, ever-increasing violence was used to suppress
popular demands for change. The practice of detention-disappearances was established in
the 1960s for the first time.

Throughout the 1970s, the military engaged in an all-out war against left-wing and
centre opposition, students, trade unions, Christian organisations, journalist associations
and community activists. In the early 1980s, repression targeted the civilian population,
with over 70,000 killed, especially in the western highlands. One million indigenous
peasants were forced from their homes, a deliberate policy of genocide against the Mayan
population.

The conflict’s most destructive element was the forced involvement of civilians in
counterinsurgency violence, through the local Civil Self-Defence Patrols. Numbering some
800,000 in the mid-1980s, these patrols were responsible for serious abuses, giving state
violence a highly localised dimension and effectively fracturing the civilian population.
Violence continued until the UN-brokered the 1996 peace accords.

The brutality and length of authoritarian rule played a role in pushing for TJ policies. In
December 1996, the government and the National Guatemalan Revolutionary Unity
guerrilla (URNG) agreed the Law of National Reconciliation that protected perpetrators
from criminal responsibility, but did not apply to torture, genocide and disappearances.
Several accountability initiatives took place. A UN-sponsored Commission for Historical
Clarification (CEH) was agreed in June 1994. Additionally, the Human Rights Office of the
Catholic Archdiocese documented the extent of atrocities, releasing the Nunca Mds report
in April 1998. On the basis of over 6,000 collected testimonies, it registered 55,000 victims

as well as over 25,000 murders, attributing 80% to state security forces and 9% to the

% Section based on (McSherry & Molina-Mejia, 1992; Molina-Mejia, 1999; Roht-Arriaza & Arriaza, 2008; Sieder, 2001a,
2001b)
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URNG. In February 1999, the CEH published its report, Guatemala: Memory of Silence. 1t
recorded 42,275 cases and 658 massacres, estimating the total number of victims at over
200,000. The military was found responsible in 93% of all cases whilst the URNG in 3%.
Since 1993, civil society groups also promoted grassroots alternatives and conflict
resolution based on Mayan methods in local communities, including exhumations of mass

graves and the building of monuments.

Similarly, during the 1980s, the Honduran military forces committed widespread human
rights violations, in the endeavour to defeat guerrilla groups and suppress civil society
sectors that had demanded social reform.* Violence was however more limited, with the
military often attempting to tackle popular discontent through cooptation rather than
repression. Unrest was so defused and people were given a stake in the existing system,
preventing polarisation and political instability like in El Salvador and Guatemala.

During the 1980s, as the violent conflict engulfing Central America started to affect the
Honduran military, the armed forces adhered to the national security doctrine and
bypassed the executive. They set up counterinsurgency networks, and employed systematic
torture, selective assassinations and disappearances. As a consequence of the 1979
Nicaraguan revolution, Honduras became strategically important to the US and thus
enjoyed unprecedented levels of military and economic assistance. Various guerrillas
groups emerged but failed to secure a civilian support base. Therefore, repression always
specifically targeted left-wing members of popular opposition and Salvadoreans suspected
of providing support for the guerrilla Farabundo Marti Front for National Liberation (FMLN).

T) initiatives were substantially different here. The Human Rights Commissioner Leo
Valladares, proprio motu, announced that the recently established office of the National

Commissioner for Human Rights (CNDH) would carry out a thorough investigation into the

4 Section based on (Kaye, 1997; Lutz & Sikkink, 2000; Popkin & Bhuta, 1999; Sieder, 2001a)
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fate of the disappeared, and the violence between 1980 and 1993. The report, The Facts
Speak for Themselves, released in December 1993, documented 179 disappearances,
attributing responsibility for 99 cases to the military or paramilitary death-squads, and 37 to
the Nicaraguan Contras. In February 1996, compensation was also paid to the victims’
families, amounting to USD 302,000. Furthermore, clandestine cemeteries were located and
bodies exhumed. In December 1995, Colonel Blas-Salazar was the first member of the
military to be convicted for past violations. Further prosecutions, however, proved

problematic.

Guatemala and Honduras adopted contrasting strategies to tackle the legacies of
their pasts. In Guatemala, the country with the highest number of victims and
brutal waves of violence, two truth commissions were established, and several
local groups carried out grassroots initiatives. Conversely, Honduras had more
modest policies, with only one report investigating violence and prosecutions with

limited outcomes.

Transition

Modes of transition

The type of transition, that is to say the way in which a country moves from
authoritarianism to new democratic settings, is quite significant. The way in which
the transition unfolded helps to account for differences in later accountability
processes, often directly determining their scope and boundaries. (Aguilar-

Fernandez et al., 2001)
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Transition modes have a direct impact on democratisation processes, as well as
the nature and prospects for the consolidation of the new democracy. Resulting
power balances between old elites and their successors, as well as political
constrains, shape the way in which a country is likely to confront past crimes, at
least during the first democratic administration. (Karl & Schmitter, 1991) Power
dynamics originating from transition are, in fact, not cemented. Rather, they are
likely to change due to social demands for truth and justice, international variables
or internal political agendas. (Skaar, 1999)

Recent waves of democratisation have followed three patterns: collapse,

negotiation or transformation.>

Situations of collapse are generally the most favourable under which
accountability flourishes, in that they often produce positive conditions for wide-
ranging T] policies. Indeed, few political constraints exist, therefore facilitating the
fulfilment of demands for truth and justice.

Under this scenario, the old regime has often been weakened to the point of
disintegration, giving the opposition the opportunity to seize power. (Mainwaring,
1992) These transitions are normally the least problematic. There is a clear break
with the past and the weakness of previous elites lends itself to the creation of new
institutional frameworks without preconditions or limitations. (G. Munck &
Skalnik-Leff, 1997)

The collapse of regimes can be attributed to several factors notably foreign
intervention or force (Nicaragua; Bolivia), loss of internal legitimacy, loss of

control of key powers or defeat in an external war (Argentina; Greece),

® Huntington (1991) uses replacement, transplacement, and transformation; Nino (1996) and Calhoun (2004) rupture,
negotiated (pacted) and transformation.
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revolutionary action by military forces (Portugal), or incorporation as East
Germany. (Aguilar-Ferndndez et al., 2001) Regardless of the motivation for the
collapse, the old regime is discredited, and its leaders have to relinquish office.
Consequently, T] initiatives are less likely to suffer from constraints, given that
former incumbents are unable to prevent investigations into past abuses.

(Calhoun, 2004)

The Portuguese dictatorship repressed the opposition for decades, through censorship,
the banning of political parties and trade unions, by requiring political loyalty in education
and public administration, and using special courts and police for political offences.®

A grave economic crisis, together with exhaustion due to the colonial wars in
Mozambique, Angola, and Guinea Bissau, provided the motor for the military coup of April
1974 that signalled the return of democracy. The military became the protagonist of the
political transformation, orchestrating a transition without pacts.

Three stages of transition and democratisation occurred, each with a corresponding TJ
phase. The revolutionary period (April 1974 to March 1975) encompasses the fall of the
regime and the crisis of the state. It was characterised by expropriations of private
enterprises, agrarian land reform, nationalisation and widespread, often a-legal, purges. A
normalisation period (1976 to 1982) saw democratic consolidation, with the rise of more
moderate parties who lobbied for the establishment of constitutional democracy. The
military retreated from power and steps were taken to reverse the effects of expropriations,
nationalisation and purges. In the last phase, since 1982, there has been a process of
democratic consolidation.

The defining feature in Portugal was the process of purges, saneamentos. The first

institution to be affected was the military: by late 1974, 300 officers from all ranks and

¢ Section based on (Costa Pinto, 2001, 2006; Nino, 1996)
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services had been removed from active duty, replaced by a new generation. Purges were
often spontaneous, also affecting businesses and education, especially universities. By
November 1975, 20,000 people had been removed from their posts. Purges did not follow a
coherent strategy. The civil service was particularly targeted, though not uniformly. At the
end of 1974, around 4,300 public servants were dismissed. Members of economic elites, the
media, and censorship services were also affected.

From 1982, various initiatives emerged as a means of confronting the past, including
legislation to address compensation issues and access to police files. Others related to
amending street names, the public rehabilitation of opposition figures like General Delgado,
the creation of exhibitions, films and documentaries, and changes to national holidays, with
the view of allowing the country to examine its past, and understand the legacies of both

authoritarianism and the revolutionary period.

Transitions by negotiation as in Chile, Spain, Hungary and Poland, or by
transformation like Bulgaria and Brazil, are considered the least conducive to
accountability. Successor regimes are unlikely to prosecute or investigate past
crimes, as their predecessors often retain sufficient power to threaten democratic
consolidation, oppose T] policies or influence their remit. (Calhoun, 2004)

In instances of negotiation, pacts, whether formalised or not, between the
regime and the opposition normally address crucial features of transition. In cases
of military dictatorships, it is highly likely that accords firmly guarantee that the
past will be overlooked and secure the broad participation of the military in the
civilian government. (Mainwaring, 1992; 0'Donnell, 1992) Under this scenario, the
old regime is weakened but is still able to dictate the terms of transition, and later

may undermine democratic consolidation, given that the new elites only have
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limited options. The relative power of these two groups of actors ‘hang in an often
wobbly balance’. (Calhoun, 2004:14) Outgoing authorities may receive favourable
terms in exchange for handing over power, and successor governments are usually

too vulnerable to provoke still powerful elites.

Chile’s democratisation was largely a top-down affair.” Despite losing the 1988
referendum and the 1989 democratic elections, the armed forces retained substantial
power, legitimacy and autonomy, reinforced by an economic boom and unprecedented
growth rates, and they were effectively the arbiters of transition. Given this, Chile’s
transition was the region’s most restricted. The regime had successfully institutionalised
itself through the 1980 Constitution, protecting the military and ensuring ‘a step-by-step
passage to a protected democracy’. (Brito, 2001b:133)

The loss of the 1988 referendum marked the beginning of the transition. Henceforth,
several phases unfolded, including negotiations between the regime and opposition on
constitutional reforms, the strengthening of authoritarian political and institutional enclaves,
and finally the electoral campaign and elections in December 1989.

Between December 1989 and March 1990, when the democratic government of
President Aylwin was inaugurated, additional last-minute leyes de amarre (tying-up laws)
were adopted, limiting the new government’s powers. These laws granted security of tenure
to civil servants and created nine appointed senatorial positions, later filled by Pinochet
supporters. The January 1990 Organic Constitutional Law of Congress forbids Congress from
investigating the old regime and bringing constitutional charges for corruption and treason
committed before March 1990. Both the Constitutional Tribunal and the Supreme Court
were reshuffled, obstructing future reform and increasing the number of Justices favouring

Pinochet. Just before transition, the secret police was dissolved with no civilian oversight and

7 Section based on (Brito, 2001a; Roniger & Sznajder, 1999)

53



incorporated into the Army intelligence unit. The regime also modified the electoral law,
guaranteeing the overrepresentation of the Right in the legislature.

The Concertacion de Partidos por la Democracia, a coalition of parties led by Patricio
Aylwin, shared the common goal of re-establishing democracy, and were committed to
working for accountability. Aylwin’s famous promise to obtain truth and justice ‘as far as is
possible’ exposes the obstacles that Chile faced in the shadow of the dictatorship. {/bid.132)

The main pillar of accountability was the multi-partisan National Commission for Truth
and Reconciliation of April 1990. It focused on the most serious abuses that had resulted in
death or disappearance between 1973 and 1990. The Commission examined 3,400 cases,
reaching conclusions on about 2,279: 2,115 had died as a result of violations by state agents
and 164 from political violence. The government also set up an autonomous public
corporation to further investigate unsolved cases and adopted a Reparations Law in 1992
that provided a monthly salary of USD 380 to affected families, and offered health and
education benefits, as well as exemption from military service.

Due to the restrictions imposed, the first democratic administration limited its policies
vis-a-vis uncovering the truth. More recently, further progress has been achieved. In 1999, a
Mesa de Dialogo was convened with representatives of the Catholic Church, human rights
lawyers, armed and polices forces, and politicians, holding a pluralistic and public debate
about the past, with the military implicitly assuming responsibility. Furthermore, several
judicial proceedings for past crimes have started and in 2004 the government-sponsored
Informe Valech was published, which recorded the testimonies of over 30,000 torture

victims.

Transitions by transformation occur when authoritarian regimes decide to
gradually open up, attempting to transform themselves into democracies. A

process of democratisation is initiated, with slow political change orchestrated
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from above that normally culminates in free elections. (Calhoun, 2004) In this
scenario, authoritarian incumbents remain decisive actors throughout.

The decision to open up may arise because the authoritarian intervention was
always only ever meant to be a short parenthesis in a crisis situation, or more
frequently because the costs of retaining power have increased whilst
concurrently the costs associated with democratisation have decreased.
(Mainwaring, 1992) Political openings are created through a steady process of
political change and stakes in the new system are invested by both old and new
elites. (G. Munck & Skalnik-Leff, 1997) Here too, accountability prospects are

limited, given the inherited constraints.

Brazil's military regime began in 1964.% Repression worsened since October 1969, with
thousands of people killed or tortured. in March 1974, a slow and gradual process of political
liberalisation (aberdura) started, reducing systematic repression. Negotiations with the
opposition agreed a mutual amnesty that covered those accused of political crimes and state
security agents of human rights crimes perpetrated between 1964 and 1979.

The aberdura can be divided into two phases as suggested by Scott Mainwaring (1986):
political liberalisation (March 1974 to October 1983) and the struggle for democracy
(October 1983 to January 1985). The first period witnessed constant struggles and
negotiations, with the opposition trying to fight for democracy, and the regime attempting
to contain it. The government reduced the incidence of torture, granted an amnesty to exiles
and abolished Institutional Act No. 5 which had eliminated civil liberties. At the elections in
1974 and 1982, the opposition claimed significant victories, winning most of the major states
in 1982. Nevertheless, the regime still remained strong. The regime showed continuity in

policies and leadership, with sporadic repression against popular movements and the Left. It

® Section based on (Brito, 2001b; Cano & Salvao-Ferreira, 2006; Mainwaring, 1985, 1986; Nino, 1996; Weschler, 1998)
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institutionalised itself through regular presidential succession and the aberdura was
particularly slow, because the government could control and contain the scope of political
change.

From October 1983, the government lost the ability to develop a sound political strategy
and control presidential succession, thus opening the way for an early transition.
Notwithstanding, the government managed the transition with good political skills,
circumventing the quick loss of legitimacy and rise in political mobilisation.

Until Cardoso’s election in 1995, the executive mainly ignored the cause of the relatives
of the disappeared. An important achievement was President Collor-de-Mello’s order to
open police archives. However, only in 1994 did a new phase begin, when presidential
candidate Cardoso signed a manifesto calling for the truth regarding the fate of the
disappeared. In December 1995, Law 9140/95 was enacted, officially recognising the death
of 136 political militants disappeared between 1961 and 1979, and stipulating economic
compensation for their families and efforts to locate their remains. By 1999, indemnities of
approximately USD 100-150,000 were paid to each family. Two new laws were issued in
2002 and 2004, extending compensation to apply to all cases between September 1961 and
October 1988 and also to victims of police repression, and those that had committed suicide.
Finally, official attempts to locate remains of missing victims in Araguaia occurred.

Dealing with the past has been complicated, given the military has remained united and
unremorseful. Despite advances, prosecutions are unlikely, due to the blanket amnesty and

possible military resistance.
These mini cases demonstrated the impact that the type of transition is likely to

have on the width and scope of accountability. In Portugal, where the regime

collapsed, the scope for action was greater than in Brazil and Chile where the
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terms of transition were established early by outgoing regimes or negotiated
during transition.

Transitions by collapse see broader accountability policies, as new democratic
forces are in a stronger position to call the old elite to account for past actions. In
contrast, in transitions by negotiation or transformation, members of previous
regime are able to impose limitations on the terms of democratisations, its

consolidation and investigations into the past.

Democratisation processes

Although the type of transition has important predictive value on later
accountability policies, it is far from decisive. An interrelated factor is the type of
democratisation processes that Carlos Nino (1996:120) categorises, according to
legal status, as continuous, legal breakdown/rupture, and legal restoration.

When the new regime is legally continuous with the old, violations of human
rights tended to have been legally protected at the time of commission, and
afterwards by amnesty laws or other provisions. Accountability is much harder but
still possible, most often through truth commissions.

The easiest path usually occurs in cases of legal breakdown/rupture as in post-
war Germany and Japan. Even acts lawful under the previous system can be
criminalised retrospectively and norms against ‘ex post facto changes in criminal
definitions, procedures, and statutes of limitations are not applicable’ and any
amnesties can be disregarded. (Nino, 1996:120) T] policies acquire an
‘intermediate degree of difficulty’ in cases of legal restoration, as in Austria and
Greece. Previous legal restraints can be overcome but new ones may arise as a

consequence of the restoration of earlier democratic laws. (Ibid.)
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Post-Transition

Accountability policies emerge from the struggles among the various actors that
co-exist in the new democratic environment which can influence the ways in which
the past is addressed. Rarely are accountability policies easily agreed upon and/or
imposed unilaterally, even in circumstances where theoretically the new
government has a wider scope to directly implement such initiatives. Invariably,

other actors still need to be involved in the drafting of policy.

The new government

Upon democratisation, successor governments have to tackle various issues,
from the state of the economy to other political and legislative matters. Despite
transition, it is hard for democratic authorities to totally operate free from the
shackles of the past, particularly in the sphere of human rights accountability.

If one looks at the transitions that have occurred over the past decades, it is
usually the case that incumbents find themselves constrained in their actions by
many social and political actors, most notably the members of the former regime,
their loyal followers and collaborators. It is within this restricted setting that one
has to consider and assess the acts of new governments. An important question
which warrants attention is whether, despite the fagade of transition, have any real

changes in the political environment actually occurred.

Brazil is a good example, as notwithstanding democratisation, no transition really took

place.’ A large degree of continuity existed between the government of President Sarney

® Same references as footnote 8.
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and the previous regime. The Sarney administration was drawn from the National
Renovating Alliance which was the pro-military party during the dictatorship. As such, the
government kept close ties with the intelligence services and the military, which retained all
their functions, including what amounted to a veto over civilian rule. Sarney effectively
governed in association with elements of the Armed Forces to whom it was beholden. Due
to the regime’s internal transformation since 1974, the military maintained a high degree of
power throughout the mid-1990s.

The transition occurred with the consent of significant sectors of the military regime and
thus, immediately, constraints became evident. The new Congress included individuals
elected under the authoritarian regime’s electoral legislation, which underrepresented
liberal parts 'of the country, and six ministers had served under the previous regime.

Far beyond hampering agrarian and new labour law reforms, these residual elements of
the former regime also prevented investigations and prosecutions for past crimes. Given
this, it is unsurprising that efforts in pursuing accountability were postponed until the mid-

1990s.

Though often operating in constrained circumstances, some governments,
especially individual political figures, rose to the challenges posed by
accountability initiatives, at times rather successful in denouncing past crimes and
officially acknowledging systematic terror. David Pion-Berlin (1993) rightly
suggests that it is essential to look at the deeds and decisions of specific Presidents,
particularly in Latin American where the executive tends to be strong. (Pion-
Berlin, 1993) Nino (1996) concurs, maintaining that strategic considerations and
moral evaluations play a pivotal role when political leaders decide to proceed with

TJ policies. Similarly, in a recent article, Terence Roehrig claims that ‘determined

59



executive leadership may be crucial for a society that wishes to pursue some level

of accountability’. (Roehrig, 2009:747)

Honduras is a case of partial success.”® In the 1980s Honduras experienced grave human
rights violations and broad amnesty laws were adopted in 1987, 1990 and 1991.

The Human Rights Commissioner, Leo Valladares, played a central role in championing
the cause for accountability. The CNDH was created in June 1992 by President Callejas to
address widespread military impunity, and was also charged with defending human rights.
Valladares surprised the national and international communities, announcing that his office
would carry out a thorough investigation into the fate of the disappeared. Valladares had
close ties with national human rights organisations and victims’ groups, that had long been
campaigning for the investigation and prosecution of past crimes. Valladares received
support from the Truth Commission of neighbouring El Salvador and other international
organisations.

The final report constituted a decisive departure from the past. The text documented
cases of disappearances and highlighted how the violence had been characterised by extra-
judicial executions, arbitrary detention, and torture. It also indicted the judiciary for
encouraging a state of impunity, particularly condemning US involvement and that of
Argentine military officers that had trained the Honduran military in dirty war techniques.

The report was the first and only comprehensive attempt to shed light on
disappearances, with Valladares stating explicitly that the existing amnesty laws did not

prevent criminal prosecutions.

The new government and its actions are fundamental in explaining the

development of TJ policies. In Brazil, despite a newly installed democratic

'% same references as footnote 4.
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government, there was a still a high degree of political continuity with the previous
regime that effectively delayed accountability. Conversely, in Honduras,
notwithstanding the existence of amnesty laws, truth and justice were pursued,

helping to satisfy the victims’ needs and officially condemning systematic violence.

The previous regime

In many instances of transitional societies, former elites and members of the old
regime retain enough power to continue to play a role in the politics of their
respective countries. Previous authorities can frequently influence political
agendas and dynamics. In collapse transitions, they have a more limited scope, as
in the case of the Greek colonels. However, often, in cases of negotiation or
transformation, former incumbents maintain significant authority and the ability
to directly influence policy choice, with notable examples being Chile, Brazil and
Uruguay where they even held government positions in democratic
administrations. (Agiiero, 1998)

On the road to achieving accountability, former elites explicitly and openly
attempt to shape, more often hinder, these efforts. In some extreme situations,
further violence may be perpetrated to prohibit investigation into past crimes.

In cases of transition from military rule to democracy, particularly in Latin
America, many successor regimes went to unusual lengths in their alliances and
policies to stave off the possibility of further coups. (Agiiero, 1992; Karl &
Schmitter, 1991) In many cases, the military still retained significant power, it
being in a position to bargain with the civilian government over several policy
areas, and compel officials to contemplate possible military consequences before

making decisions. (Hunter, 1998)
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This is often the scenario during the early days of transition. When democracy is
consolidated, through institutional structures and stronger political parties,
civilian power is likely to be more assertive. Therefore, initial constraints are not
everlasting, and the more distant the transition becomes in time, it is highly likely

that military influence upon democracy recedes. (Hunter, 1997)

In Chile, even before transferring power back, General Pinochet took particular care to
adopt various protective measures to shield members of the armed forces, as himself, from
accountability for their deeds.!! Pinochet’s stand can be summarised by his famous
statement dating to October 1989, two months before Chile’s first free elections since 1973:
“No one touches anyone” [...] The day they touch one of my men, the rule of law ends. This |
say once and will not say again.” (Rosenberg, 1995:134) This threat should not be
underestimated. Military autonomy and the ‘Pinochet factor, the popularity of the General
and his continued position as Commander-in-chief [until March 1998)’, constituted ‘real as
well as psychological obstacles to the pursuit of truth and justice’. (Brito, 2001b:133)

The General’s threats were not only verbal. Before leaving office, Pinochet had firmly put
in place a self-amnesty law in 1978, under which the military forgave itself for all crimes
committed between September 1973 and 1978. After transition, the armed forces still
showed substantial autonomous initiative, effectively mobilising against TJ policies. The most
famous case, the boinazo (boinas are black berets worn by mobilised troops) occurred in
May 1993, when President Aylwin was in Europe. The army assembled troops in battle dress
in central Santiago to protest against the investigation and possible trial of military officers
for human rights violations. (Wilde, 1999)

Pinochet’s 1998 London arrest renewed impetus towards accountability, shattering the

General’s image. Since then, Chile has attempted to redress past impunity. In addition to the

' Same references as footnote 7.
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already mentioned Mesa de Dialogo and Informe Valech, the General’s immunity has been
lifted by the country’s courts in numerous human rights cases relating to his 17-year rule and

several other crimes are being investigated. (BBCMundo, 2008; BBCNews, 2006)

In contrast, widespread military impunity persists in Guatemala despite democratisation.
Notwithstanding the two truth commissions, few people ever faced justice. Furthermore,
people trying to investigate on past violations have been intimidated and threatened, with
some even been killed.

A famous case is that of Bishop Juan-José Gerardi-Conedera, the coordinator of the
Archbishop’s Office for Human Rights, that produced the 1998 Nunca Mds. Two days after
the report was released, Bishop Gerardi was brutally murdered in his home, possibly to
prevent him from testifying in future trials. Although three army officers and a priest were
sentenced for the murder in 2001, their trial highlighted the fragile nature of Guatemala’s
politics and judiciary, where intimidations and threats are routine. Two investigating judges,
three key witnesses and at least one prosecutor fled the country in fear of their lives.
Furthermore, the investigating magistrate constantly received death threats and, on the eve
of the trial, a bomb exploded outside the house of one of the judges.

Despite the existence of a vibrant civil society, many obstacles still stand in the way of
accountability. Particularly, members of the previous regime have proved exceptionally
successful in ensuring continuing impunity. Of the hundreds of massacres documented by
the CEH, only three have been successfully prosecuted, the third conviction dating May
2008, when five former members of a paramilitary patrols were convicted for the murders of
26 of the 177 civilians massacred in Rio Negro in 1982.

The government and the police fail to provide necessary protection for witnesses,

investigators, prosecutors, judges, and the latter also lack adequate training or resources.
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The army and other state institutions resist cooperation with investigations into abuses

committed by current or former members. (HRW, 2009b)

Human rights organisations

Civil society, especially HROs, play crucial roles in accountability. (Becker, 2003;
Bonner, 2005) HROs have raised awareness on human rights crimes during
authoritarianism, called for T] policies upon democratisation, as well as carried out
‘unofficial truth projects’, geared towards uncovering the truth about past crimes.
(Bickford, 2007:995)

Some examples include the Argentine Madres and Abuelas de Plaza de Mayo,
Chile’s Vicaria de la Solidaridad (Vicariate of Solidarity) and Guatemala’s Mutual
Support Group. (Loveman, 1994; Schirmer, 1988) Their role has not been easy. On
Christmas Eve 1977, for instance, the founding members of Argentina’s Madres
were abducted, tortured and disappeared, with their remains only recovered in
2005. (Verbitsky, 2005)

In addition to advocacy and lobbying, Louis Bickford (2007:1004-1005)
suggests that unofficial truth projects have contributed to accountability in at least
three ways. They can replace official initiatives in cases where these were unlikely
to occur despite the existence of social demands for investigation, e.g. Uruguay in
1985 and Northern Ireland in 1998. They can precede official investigations, as the
Iraq History Project whose specific mandate was heralding a formal truth
commission, or the work of Chile’s Vicaria that for years amassed documents for
future criminal proceedings. Lastly, they can complement state-sanctioned efforts,
as in Guatemala where the Catholic Church’s Recovery of Historical Memory

Project added to the work of the CEH. (Bickford, 2007)
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In Brazil, two religious leaders and a small team of collaborators were the only ones to
embark on a thorough investigation into past crimes, especially systematic torture.”> The
Brasil: Nuncas Mais project resulted from the work of over thirty people, but for security
reasons only Cardinal Paulo Evaristo-Arns, the Archbishop of Sdo Paulo, and Presbyterian
minister Jaime Wright were the only contributors openly identified at the time of the
book’s publication.

The idea originated in 1979 when, after the amnesty law, lawyers had permission to
access military archives in the preparation of petitions for their clients. Wright and other
members realised that this was a unique chance to attempt to photocopy a sample of the
archives, to form the basis of a study on torture. The project started in 1980 and was run
as follows. Lawyers checked out files from the Supreme Military Court’s archives. These
were photocopied and originals later returned. Photocopies were immediately transported
out of Brasilia, processed and stored in Sdo Paulo. The archives contained around 707
cases, involving over 7,000 defendants. By 1983, the team had photocopied the entire
archive.

The first half of the project is a 6,946-page long survey of material, consisting of twelve
volumes, that addresses issues like torture methods, and victims. It convincingly
demonstrated that torture was an essential part of the military justice system, and that
judicial authorities had explicit knowledge that it was employed to extract confessions. In
late 1983, the archdiocese team approached two journalists, asking them to develop a
summarised version to be subsequently published as the Brasil: Nuncas Mais. The book
combines samples testimonies of human rights crimes with the historical background and
context of the violence. The book was a bestseller, hitting bookstores in July 1985.

Moreover, in November, the list of 444 torturers was released. Until the mid-1990s, the

*2 section based on (Bickford, 2007; Weschler, 1998)
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Brasil: Nuncas Mais was the only methodical investigation into one of the darkest pages of

Brazilian history.

International context

The development of T] policies is influenced not only by domestic political,
social and cultural factors, but also international pressures. As José Zalaquett
correctly contends, already ‘by the early 1980s, the values of human rights and
democracy had gained unprecedented international legitimacy’. (Zalaquett,
1999:342) In Latin America in particular, Panizza suggests that it was during the
years of authoritarianism in the 1970s that for the first time human rights ‘gained
unprecedented centrality and became the dominant language of public debate’, as
well as ‘a political issue’. (Panizza, 1993:209; 1995:169)

Further, since the end of the Cold War, there has been increasing consensus and
observance of human rights standards by states and international bodies, as well
as the recognition that actions like torture, disappearances, and other violations of
human rights are no longer legitimate state actions, but constitute international
crimes.

According to Roht-Arriaza, international factors may shape human rights
accountability on three levels. (Roht-Arriaza, 2001) First, human rights institutions
consistently emphasise states’ obligations in providing accountability for past
crimes. Through their jurisprudence, norms were developed, strengthening the
case against impunity and the use of domestic amnesties or statutes of limitations.
International organisations also actively participate in brokering peace
agreements or drafting amnesty laws in accordance with international human

rights norms exemplified by Guatemala.
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Second, transnational networks of human rights activists, and the norm
diffusion processes they unleash, put pressure on various countries, encouraging
them to learn from each others’ experiences in confronting past abuses. Moreover,
activists often recur to foreign legal institutions when human rights violators
reside abroad initiating civil lawsuits for survivors to receive compensation, or
criminal proceedings resorting to external courts when the possibility of justice is
closed at home.

Third, new international institutions have been created since the early 1990s,
like the ICTY, ICTR, and the ICC. This plainly demonstrates how the international
community is no longer willing to passively tolerate impunity as was previously

the case.

In E} Salvador and Guatemala, the UN sponsored the search for truth and justice.” In
both, human rights crimes had a similar nature, including assassinations, disappearances,
systematic torture, rape, massacres, destruction of villages and communities, and mass
displacement. The vast majority were committed by military and security forces as well as
paramilitary death squads, whose impunity was guaranteed by the complicity and
ineffectiveness of the judiciary.

The Commission on the Truth for El Salvador, created in April 1991, was part of the peace
accords between the government and the FMLN. It was charged with investigating and
reporting serious acts of violence which occurred between January 1980 and July 1991,
making recommendations in order to prevent the repetition of such acts and promoting
national reconciliation. In Guatemala, an agreement was signed in June 1994 to create the

UN-sponsored Commission, CEH, to investigate violations committed during the armed

'3 Section based on (Kaye, 1997; McSherry, 1992; Molina-Mejia, 1999; Sieder, 2001a, 2001b)
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conflict, clarify the conflict's causes and consequences, and produce specific
recommendations on how to avoid future abuses.

The Salvadorean Commission was unique in many aspects. It was the first to be entirely
sponsored, paid for and staffed by the UN, and its international composition, and
recognition by the government and the FMLN, ensured its authority and the legitimacy of its
findings. The Commission received 22,000 denunciations, mainly dealing with extra-judicial
executions, forced disappearances, massacres and torture. The final report, published in
March 1993, attributed 85% of violations to armed and security forces, paramilitary groups
and death squads, while the FMLN was deemed responsible for 5%. After assigning general
responsibility, the report examined thirty-three cases in detail, and where sufficient proof
existed, individuals involved were named. Around 80 were identified for planning,
committing, or covering up abuses. The list included around a dozen FMLN members, but a
large majority were members of the security forces.

In February 1999, the Guatemala’s CEH released its Memory of Silence report. Filling
seventeen volumes, it covered the years of the internal armed conflict. Based on over 8,000
testimonies, detailed analysis of paradigmatic cases as a historical analysis of the causes and
consequences of the conflict, the report concluded that political violence had been a direct
result of acute socioeconomic inequalities and a history of racism. It also pointed to
significant US government and CIA involvement in supporting repressive structures. It
particularly emphasised the role of impunity, a key tool and precondition for a state policy of
terror, with the judicial system tolerating, and even facilitating, violence.

Despite limitations and weaknesses, these UN-sponsored commissions officially
acknowledged and publicly documented the extent of crimes, morally condemning and

sanctioning institutional and individual responsibility.
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The judiciary and legal obstacles

The judiciary's potential role in accountability has often been overlooked in T]
literature. For Elin Skaar, this is possibly because, during the early stages of
transition, many judiciaries were subservient to the executive, and had limited
independence to consider human rights abusers. (Skaar, 2001) Nonetheless, over
time and through reforms, national judiciaries are no longer passive actors, but
have become key players in TJ.

Several countries including Chile, Brazil, Mexico, and Peru have recently
undergone substantial judicial reforms in order to establish independent
judiciaries and guarantee the rule of law as a necessary pre-condition for
democracy. Judicial reforms aimed at increasing independence, to reduce possible
power abuses by the Executive, to enhance efficiency, to facilitate access to justice
and to eliminate corruption. (Skaar, 2003; Sousa, 2007)

The recent verdict by a three-judge panel of the Peruvian Supreme Court in April
2009 exemplified the increasing role that the judiciary has lately played in TJ.
Former-President Fujimori was found guilty of serious human rights violations,
including two massacres in 1991 and 1992, and the kidnappings of a journalist and
a businessman in 1992. The judgment is particularly significant, given that until a
few years ago Fujimori had near-total control of Peru’s judiciary. (HRW, 2009c)

Particularly relevant here are the actions and the verdicts of judges and
tribunals, and the existence of legal obstacles, mainly amnesty laws that limit the

possibilities of justice.

As discussed above, amnesties have been a familiar feature in most countries

emerging from authoritarianism. Generally, amnesty laws are adopted by
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successor regimes and cover all the crimes committed during authoritarianism or
conflict, as was the case in Mozambique, South Africa, and Uruguay. By contrast,
self-amnesties are enacted when authoritarian governments are still in power.
Accordingly, these regimes forgive themselves for crimes committed, as in Chile
and Guatemala. At times, these laws may also cover abuses committed by

subversives or terrorists as in Brazil.

Mozambique was engulfed in a civil war between 1975 and 1992, when the General
Peace Accord was signed.* Ten days later, the government declared a general amnesty
covering acts committed by both sides. Although over a million civilians had been killed,
thousands tortured and many horrendous and barbaric acts had been committed, thé peace
accord never authorised an inquiry commission or prosecutions. There were no calls for
accountability, justice or punishment and no official investigation was ever undertaken.
Some unofficial local level initiatives have been carried out, to deal with the past through
traditional African ceremonies of healing. Traditional healers, the so-called curandeiros,
widely used and respected in every town and village, were charged with defusing the culture
of violence, seen as a pathology to be cured, an illness brought about by the war. These
traditional ceremonies emphasised the importance of reconciliation and the reintegration of
both perpetrators and victims into their communities. They are founded on a clear break

with the past and are based on spiritual reconciliation between the living and the dead.

In addition to amnesties, other legal provisions, contained either in the
constitution or other pieces of domestic legislation, directly or indirectly influence

accountability.

" Section based on (Graybill, 2004; Hayner, 2002)
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In Chile, during the dictatorship and upon transition, General Pinochet succeeded in
limiting the scope of TJ policies.”® The General enacted various legal provisions that ensured
the permanence of loyal authoritarian political and institutional enclaves, and curbed the
powers of the democratic government. Pinochet acted early to guarantee future impunity.
Already in 1978, Decree Law 2191 covered all violations committed between September
1973 and March 1978. Between February 1974 and August 1977, clandestine repression had
reached its peak, with approximately 3,000 disappearances and countless incidents of
torture. During transition negotiations, the opposition successfully gained fifty-four
amendments to the Constitution. Nonetheless, Pinochet successfully imposed a number of
leyes de amarre, that limited the powers of the President and Congress, secured the
authoritarian character of the Supreme Court, and broadened military powers. The 1989
elections were won by democratic opposition, but a biased electoral law and system
awarded the Right a critical number of seats in both houses, securing forty-nine out of the
120 seats in the Chamber of Deputies and sixteen out of the thirty-eight in the Senate. The
existence of nine appointed senators changed the balance of power in favour of the Right,
guaranteeing an anti-Concertacién majority. Thus, the Right could veto legislation,
particularly constitutional reform bills that require a two-thirds majority in each house.

In terms of accountability, any significant reforms or human rights policies required
constitutional changes, and from the outset this biased legal framework blocked many
initiatives, including to the Amnesty Law, and reforms to the military and the judiciary.
During the early years of democratisation, Pinochet could ensure political immunity, but
since the mid-1990s, human rights cases began reaching courts. The Supreme Court was also
reformed in 1997. Eventually, in August 2000, the Court stripped the General of his
senatorial immunity. Before his death, the General was facing hundreds of charges for

torture, disappearances, tax evasion, and forgery. As of July 2008, 482 former military

'® Same references as footnote 7.
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personnel and civilian collaborators were facing charges for disappearances, extrajudicial
executions, and torture: 256 were convicted (83 had their conviction confirmed on appeal),
and thirty-eight were serving prison sentences. (HRW, 2009a) Most judges sitting on the
Supreme Court’s criminal chamber ruled that the Amnesty Law is inapplicable to crimes
against humanity, and these are not subject to statutes of limitations. However, not all
judges concur and, given that court rulings are only binding in cases under review and the
Supreme Courts’ composition changes by case, legal obstacles still remain. In 2007 and 2008,
the Court reduced sentences and applied a law allowing those convicted to benefit from
sentence reduction, recognising the time elapsed since the criminal act. This effectively
meant that several former military personnel sentenced to prison by lower courts are not

serving time.

This chapter focused on the politics of transitional justice. It has been suggested
that accountability, its emergence and evolution, is a rather convoluted and
unpredictable process. Several variables and actors come to play a role in its
development over time. In fact, the progression of T] can witness triumphs and
failures, pauses and sudden developments. As the mini cases show, TJ policies
rarely follow clear and conventional paths. Diverse mechanisms are generally
employed at different times and their adoption, as variation, reflects internal
political, historical and social dynamics unique to each particular context.
Nonetheless, external actors and influences have also to be taken into account. It
was concluded that in order to fully comprehend the politics of T], factors and
actors on at least three levels (local, national, international) have to be examined.

Chapter two now moves on to examining the politics of memory of past human

rights crimes.
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2

The Politics of Memory of Human Rights Violations

The legacy of past human rights abuses is not limited to just direct victims.
Rather, political violence affects, to different extents, the entire societies in which it
occurs, often scarring them for years. How do individuals and groups remember
past violence? Are memories different, depending on whether they were victims,
perpetrators or bystanders? More importantly, does the memory of past crimes

matter now in the present?

It is argued here that the memory of past human rights violence is significant for
several reasons. First, it raises interesting questions regarding which political
agendas tend to be furthered through official memory, as well as the links between
memory and identity in political communities. Second, in countries facing
questions of TJ, official memories are usually produced. ‘Politically-selective
remembering’, as Michael Humphrey claims, tends to harmonise into a single
official narrative the often disparate memories that individuals hold. (Humphrey,
2002:109). Why is that often the norm? What roles do governments play in the

construction of memory?

This chapter addresses these questions, suggesting that the memory of past
human rights violations serves to better understand the present and its politics,
particularly helping to shed light on the politics of TJ.

Initially, the chapter provides a background on memory studies. Second, it

develops a framework of analysis to deconstruct the politics of memory. This
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consists of three parts. The first focuses on some of the key actors involved in
memory construction. The second investigates specific cases of memory debates
relating to dates, places and people. Finally, the link between memory and the role

of T] mechanisms is examined.

2.1 What is Memory?

The last decades have been characterised by an unprecedented concern,
sometimes an obsession, with memory. (Huyssen, 1995; Traverso, 2007)
According to Susannah Radstone, memory has become a central concept for
research within both humanities and the social sciences. (Radstone, 2000) In a
recent article, Radstone suggests how the publication of the first issue of the
journal Memory Studies in 2008 points to the consolidation of memory research
‘into what is fast becoming institutionalised as the new academic field of memory
studies’. (Radstone, 2008:31)

This interdisciplinary subject, developed in the 1980s and 1990s, held war as
one of its core concerns. (Ashplant et al,, 2000; Winter & Sivan, 1999) Work on
memory however dates back to the nineteenth century, but only recently has
attention been paid to the category of victims, recognising in particular the

significance of the memory of traumatic events. (Winter, 2006)

Henry Roediger and James Wertsch rightly contend that ‘the topic of memory
seems to touch nearly every academic field, at least in the humanities and social
sciences’. (Roediger & Wertsch, 2008:12) The memory literature indeed draws
upon numerous academic disciplines. Nonetheless, so far, it has received little

attention from either TJ or IR. (Brito, 2008; Rosoux, 2004) This is surprising given
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that issues of memory are important for both subjects. Myths and hatreds
constructed around distorted memories of the past can be used by individuals
and/or groups to motivate and incite populations towards committing atrocities.
(Hirsch, 1995) The 1990s wars in the Former Yugoslavia, and the 1994 Rwandan
genocide, are only two vivid reminders of the dynamic relationship that exists
between memory and violence. The construction of specific memories of the past is
very often used by various actors to garner authority and legitimacy in the present,
clearly with political goals in mind.

Additionally, events to which traumatic memories refer do not generally occur
in isolation. State terrorism in Latin America, for instance, cannot be fully
understood if detached from the Cold War. Thus, memories of past traumas are
deeply influenced by dynamics in the international realm, like the evolution of
international human rights, the role of global civil society, and key events as

General Pinochet’s arrest.

Memory as a Narrative

Alice remarked,

‘I can’t remember things before they happen’.

‘It's a poor sort of memory that only works backwards’,
the Queen remarked.

Lewis-Carroll

In: (D. Bell, 2006:1)

Memory is an elusive concept but the literature abounds with definitions. Still, it
is necessary to delineate what is meant by memory here. The definition by David
Bell (2006:2) of memory as ‘the process or faculty whereby events or impressions

from the past are recollected and preserved’ seems the most appropriate.
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For this author, to have a memory entails, at an individual level, the ability to
recall an event, person or emotion from the past, and recount it through a personal
narrative in the present. K. M. Fierke aptly argues that memories are always
constructed ‘by combining bits of information selected and arranged in terms of
prior narratives and current expectations, needs and beliefs’. (Fierke, 2006:119)
These narratives do not simply represent particular events or emotions, but also
‘connect, clarify and interpret them’. (Ibid.125)

Memory ‘travels across time’ (my term). In fact, it depends upon past events or
experiences but it is always also connected to the circumstances in which it is
produced, including elements of the present. (Huyssen, 1995) Memory is in a
permanent state of flux. Every time a past memory is evoked, it passes through the
filters of the present and of later acquired experiences and knowledge. (Aguilar-
Fernandez & Oakley, 2002) Memories are constructive acts. They do not simply
recall past events and associated emotions, but also confer meaning to what is
being remembered in the present. (Schudson, 1992; Stern, 2004)

In this thesis, memory is understood as a narrative. This approach underscores
the fact that not all our past experiences necessarily and automatically become
memories. Rather, those which are transformed into memories emerge because
individuals have engaged and connected with recollections from the past,
bestowing meaning upon them in the present. This is a key point. The past does
not simply exist in memory but must be articulated. The past, for Elizabeth Jelin,
‘leaves traces’, but these need to be evoked and placed in a context giving them
meaning to constitute memory. (Jelin, 2003:18)

Understanding memory as a ‘narrative social construction’ enables us to grasp

several important points. (Jelin, 2003:23) First, if memories are communicated to
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others, it is necessary to consider who narrates them and which institutions give
or refuse speaking power to narrators. Second, memories are both personal and
social. Individual memories do not exist per se, but reveal themselves, through ‘the
shared narrative act’, recounting and listening. (/bid.24) Third, memory is
selective, marked by a constant tension between remembering and forgetting.
Each memory is always incomplete, privileging certain aspects while obscuring
others. Indeed, as Michael Lazzara rightly suggests, ‘rather than confront difficult,
painful realities, people often prefer to remember in ways that alleviate cognitive
dissonance’. (Lazzara, 2006:2)

A key aspect of memory is the strong relationship between past, present and
future. Memory is as much about the present and the future, as it is about the past.
(Pennebaker et al, 1997) Memories are seen here not as simple recollections;
rather, their meanings are fiercely contested. Both public and private memories do
make claims about the past that are not acceptable to everybody. In these contests,
questions are posed about what the past means in the present, the meanings of the
present itself and ways of taking the past forward. (Hodgkin & Radstone, 2003)

Present circumstances affect which events are remembered as significant and
how they are recalled. The past is subject to being reconstructed and rewritten
according to present views and needs, ‘a flexible process of composition and
recomposition, of casting and recasting the past in its relation to present
circumstances and future expectations’. (Lazzara, 2006:2)

However, the past opposes resistance and cannot be reconstructed at will.
Although it is not immutable, the past cannot be freely recreated in the present.
(Aguilar-Fernandez & Oakley, 2002) Indeed, individuals, groups and nations wish

and attempt to reshape the past through the lenses of the present. Given this,



collective memories have often been distorted. William Faulkner famously
asserted that ‘The past is not dead. In fact, it is not even past’. In: (Schudson,
1992:218) Still, there are obstacles to the reconstruction of the past in the present

and confines to its manipulation for present interests and needs. (Ibid.)

Levels of Memory

It is easy to encounter a colourful vocabulary when talking about memory:
national memory, public memory, social memory, counter-memory, and habit-
memory. Three types of memory are discussed here, notably individual, collective
and institutional.

Although valuable in theoretical terms, empirically it is difficult to draw clear
boundaries among these categories. All three co-exist and should therefore be
regarded as interdependent and interrelated, mutually relying upon each other to
maintain their existence and sustainability. Thus, this author considers that
memory encompasses all these three levels. Further, I agree with Jenny Edkins
when she states that ‘it is only the person as social being that can remember’ and

how ‘remembering is intensely political’. (Edkins, 2003:54)

Individual memory is ‘what individuals remember, or think they remember,
about their past’. (Lebow et al., 2006:11) These narratives are not static, but they
are constantly evolving and changing every time they are retold. Moreover, human
memory is not objective. As Gabriel Ricci pertinently claims, what one remembers
and how one recalls events very much depends on social conditions. (Ricci, 2003)
In fact, the only true representation of an event is the event itself. Any memory of it

is incomplete, biased and reconstructed: memory is a subjective recording of the
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past that cannot be separated from observers with their motivated viewpoint(s).
(Ibid. 85-90)

Personal memory is only a starting point. Individuals do not live in isolation and
most of their actions take place within a societal setting. Thus, remembering never
occurs in a vacuum but is a social and collective phenomenon, with individual
memory filtered through emotions and group experiences. (Hirsch, 1995)
Consequently, processes of remembering are informed by individuals as social
agents whom are defined by their social networks. The shift from the individual to
the social and interactive level is accordingly ‘unavoidable’. (Jelin, 2003:10-11)
Individual and collective memories are not mutually exclusive, but coexist,

reciprocally influencing each other. In sum, they cannot be divorced.

Collective memory has been defined as ‘widely shared perceptions of the past,
which shape ‘the story that groups of people tell about themselves, linking past,
present and future in a simplified narrative’. (D. Bell, 2006:2)

Maurice Halbwachs claimed that all memories were formed and organised
within a collective context. Events, experiences and perceptions are shaped by
individuals’ interactions with others, with society as the framework for beliefs,
behaviours, and recollections. (Pennebaker & Banasik, 1997:4) Halbwachs
stressed the deeply social and constructive nature of memory, pointing to how
individuals always remember a world in which other people also live. Memories
therefore relate to an inter-subjective past, ‘a past time lived in relation with other
people’. (Paez et al,, 1997:152) Collective memory does not however refer to a sort
of ‘group mind’, but to individual remembering as a process with a shared

collective nature. (Devine-Wright, 2003:11) Individuals can evoke their past
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precisely because they belong to a certain social group. The interests and
experiences of the group shape members’ memories, while group membership
enables individuals to remember and recreate their own experiences collectively.
(Aguilar-Fernandez & Oakley, 2002)

Collective memories particularly tend to arise in response to intense social
events. Thus, examining collective memory of traumatic events is a subject that has
recently attracted significant attention. In particular, credence has been given to

examining how and why some collective memories reach hegemonic statuses.

Finally, institutional memory refers to attempts by political elites, supporters or
opponents ‘to construct meanings of the past and propagate them more widely or
imposing them on other members of society’. (Lebow et al.,, 2006:13) Institutional
memory is an appropriate analytical category for studying the politics of memory.
Although struggles over different representations of memory exist at individual
and collective levels, they are more clearly played out at an institutional level. In
this arena, memory debates taking place within collectivities are thus exposed in
these institutional spaces, where competing groups attempt to impose their
particular memory on the rest of the society.

This is particularly relevant in the context of the memory of traumatic events.
Social actors seek to define what is truthful and meaningful about a significant
collective trauma and, in doing so, they are invariably selective. Social conflicts
concerning representations of the past mirror struggles for power, legitimacy, and
recognition. Furthermore, they involve different actors adopting strategies to

officialise their own narrative of the past. These contests aim to expand the group
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that accepts and legitimises a given narrative, incorporating it as its own or
identifying with it. (Jelin, 2003)

Examining the level of institutional memory is important in understanding
memory contests. It is interesting to look at the endeavours of various groups to
establish an official narrative of past trauma. Often this takes the form of national
trials or truth commissions, while also serving to further political agendas and

objectives.

Memory is strongly linked to other similarly elusive concepts, like identity,
history, and forgetting.

Memory plays a central role in virtually all conceptions of identity. Group
identities necessitate a shared understanding of history and its meaning, a
constructed narrative linking past and present, contextualising self and society in
time. Such understandings facilitate a sense of belonging to unfold, creating
obligations and loyalty to the imagined community. (D. Bell, 2006)

Shared experiences and memories, together with the values and commitments
they create and sustain, provide distinctive identities for individuals and
communities. Identity and memory mutually define and depend upon each other.
(Lebow et al., 2006)

Memory and identity are not fixed, but are highly selective and inscriptive
subjective constructions of reality, serving particular interests and ideological
positions. They support one another, while simultaneously sustaining certain
subjective positions, social boundaries, and power. Identity and memory are best
understood as political and social constructions: in the words of John Gillis, ‘not as

things we think about, but things we think with’. (Gillis, 1994:4-5)
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Memory and history were long regarded as being diametrically opposed. Their
relationship is more helpfully conceptualised by considering memory as both
integral to and separable from history, with the exact boundaries between the two
being elusive. (D. Bell, 2006) Recently, history and memory have become
problematic concepts. Peter Burke argues that recalling and documenting the past
are no longer deemed the ‘innocent’ and objective activities they once were
considered to be. Both include socially conditioned processes of ‘conscious or
unconscious selection, interpretation and distortion’. (Burke, 1989:100) Historical
knowledge, like memory, includes interpretative processes, the construction and
selection of facts and the adoption of narrative strategies on the part of the

historian. (Traverso, 2007)

At a first glance, remembering and forgetting seem mutually exclusive.
However, their relationship is much more complex and subtle. Memory
necessitates forgetting, even presupposes it.

Memory is highly and intrinsically selective, comprising acts of recovering and
‘practices of suppression’. (Meskell, 2006:174) As Maja Zehfuss contends,
remembering by its very nature entails forgetting and forgetting is possible only
where remembering occurs in the first place. (Zehfuss, 2006:213) In the
constitution of memory, both processes co-exist. Every memory is necessarily a
forgetting, since ‘it is a choosing of what, among a multitude of possibilities, to
keep in mind'. (Schudson, 1992:220)

Memory without forgetting is impossible. Forgetting is best seen as an

inevitable part of remembering and not as its opposite. Remembering is
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structurally dependent on forgetting; it is always already defined by forgetting.
(Zehfuss, 2006:226-228)

If forgetting is inseparable from remembering, the claim of official memories to
provide a final reconstruction of events appears fundamentally problematic. As
selective constructions, official memories embody only one of many possible

memories on a disputed past.

2.2 Analytical Framework

The term ‘politics of memory’ is a rather fashionable addition to several recent
academic titles. See e.g. (Aguilar-Fernandez et al,, 2001; An-Na'im & Amadiume,
2000; Ashplant et al., 2000; Dawson, 2005; Lazzara, 2006; Lebow et al., 2006; Ricci,
2003) Nonetheless, the phrase is rarely expanded upon and it is often unclear what
it actually refers to. Here, the politics of memory is taken to encompass all the
actors and processes that are involved in disputes about different representations

of a shared but contested past (of violence).

The analytical framework used to untangle the politics of memory in chapters
five and six is outlined here. Its basic structure rests on three concepts.
Communities of memory refer to the actors that are engaged in memory contests
and the associated narratives held to make sense of the past. (Irwin-Zarecka, 1994)
Memory knots relate to dates, places, individuals or groups that have the power to
evoke memory and trigger discussion. (Stern, 2004) Finally, illusions of memory
(my term) alludes to the pivotal role played by the state vis-a-vis memory
construction and the use of T] mechanisms to champion specific readings on the

past.
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This author believes that narratives over a contested past emerge. Henceforth,
disputes among these competing versions and the actors that are involved in their
creation unfold. Each agent (namely private individuals, civil society, the state, etc.)
enjoys different access to resources and the capacity to mobilise in order to
achieve recognition for the memory endorsed. The politics of memory are central
in instances of TJ: as David Bell correctly claims, perceptions of the past have been
essential in de-legitimising previous regimes and establishing new claims to
political authority. (D. Bell, 2006)

Traditionally, the state enjoyed a privileged role in commemoration, especially
regarding war. It has been able to sponsor specific memories thanks to its
privileged access to resources and capacity to mobilise. Although still important,
the state is neither ubiquitous nor omnipotent. Jay Winter and Emmanuel Sivan
(1999) point to how civil society has especially grown, as the locus where many
groups develop their own strategies of remembrance, sometimes in tandem with
the state and other times against it. (Winter & Sivan, 1999)

Jelin (2003) aptly emphasises how controversies over the meaning of a shared
past surface as soon as events take place. The politics of memory begin then, and
continue into the present and future, for as long as events remain subject to
contestation. Given this, it is likely to span decades, even affecting several
generations. Therefore, it is necessary to look at memories of events both as they

are articulated now and how they were portrayed when these occurred.

Communities of Memory
Struggles over memory revolve around opposing representations of a common

but disputed past. This process generally involves a multiplicity of unequal
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partners. Their impact on constructing memories depends on their resources,
legitimacy, and the ability to extend the acceptance of their narrative within wider
society.

The first part of our framework is premised on the concept of community of
memory. (Irwin-Zarecka, 1994:47-49) It identifies actors that partake in memory
struggles. A community of memory is created by ‘one memory’, in the sense that
people develop and feel a sense of connection due to a shared experience, often of
extraordinary, if not traumatic nature. The shared meaning attributed to the
experience creates the bonding within the community, which comes to be defined
by the personal relevance of the traumatic memory, rather than personal witness
to the trauma. It is the meaning given to the event, not the event itself that may
create and sustain a community of memory. (Ibid.)

Given that collective memory can exist at various levels (families, professions,
political generations, ethnic and regional groups, social classes), individuals can
simultaneously belong to several communities of memory. (Kansteiner, 2002)
Bearing this in mind, it may be beneficial for analytical purposes to distinguish
specific communities. In cases of human rights crimes, at least five can be
identified: perpetrators, victims, relatives and families of the victims, bystanders,
and external/international actors. These tend to emerge and differ in terms of
their experiences of the traumatic event(s) and the various meanings attributed to
them.

This list is neither complete nor exclusive. Communities of memory may persist,
change, and be supplemented and/or replaced by new ones, all battling for the
recognition of their versions of the past. (Kaiser, 2005) Post transition, another

community may be added, namely that of the state. It is often the case that the
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community of the perpetrators coincides with that of the state, as state agents
usually carry out repression. However, a caveat is needed. Though in most
instances of repression in both Central and South America, state agents committed
the majority of crimes, abuses were also perpetrated by guerrilla groups, as was
the case in Argentina and Uruguay, and notably in Peru.

The community of the state becomes relevant upon transition, fundamental if
one wishes to consider issues of official memory. Additionally, the community of
former militants, whether activists or guerrilla members, acquires importance,
though they are generally marginalised.

The case of Quatro clearly exposes the struggle of former African National
Congress (ANC) prisoners to include their voices and memories into the official
narrative of the South African Truth and Reconciliation Commission (TRC). Ex-
prisoners and members of the ANC formed two communities of memory that

embodied diverse representations of a common past.

Officially opened in 1979 on a deserted Angolan farm, Quatro was a brutal detention
centre, which until 1988 housed ANC members who violated the organisation’s regulations
or were accused of being apartheid regime infiltrators.’® Abuses began on the way to the
camp and continued during detention.

In 1984, the ANC initiated investigations into camp violence, establishing three
commissions. They concluded that the ANC was responsible for maltreatment, with the
1992 Skweyiya Commission particularly noting how it was violence for the sake of it.

Victims later gave testimony before the TRC, and the accounts of their horrific

experiences in ANC detention centres challenged the official narrative. Although their

18 Section based on (Cleveland, 2005)
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testimony was limited compared to that of other apartheid victims, it was potentially more
damaging to the ongoing national healing process, as it implicated the ANC in behaviour
reminiscent of that of the apartheid regime.

As the new ruling party, the ANC was reluctant to accept accountability for alleged
human rights violations. Its leaders admitted that violence at Quatro was extreme, but
denied that it had been ignored at the time or that it was part of standard operational
policy. Party officials sought to rationalise transgressions, characterising them as
unfortunate corollaries of the violent political struggle, whilst simultaneously attempting to
bury them under the heroic nationalist narrative.

The ANC leadership had intended that the primary function of the TRC was to expose the
atrocities committed by the apartheid regime. Failing to anticipate that its own conduct
could be subject to scrutiny, the party evasively and defensively answered questions
concerning own transgressions. It tried to link excesses to the political struggle, by
combining them with the apartheid’s regime many crimes. In doing this, it hoped to
diminish their significance and downplay their seriousness in an environment where
violence was an everyday and unavoidable occurrence.

The ANC vehemently confronted ex-prisoners’ allegations, fearing that their crimes
would be equated with those of apartheid. These testimonies threatened to challenge this
distinction. In politicising and justifying detention abuses, the ANC resembled more and
more the apartheid regime. In sidetracking political damage, the ANC failed to understand
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