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Thesis Abstract

This thesis examines the role played by the concept of aggression in international
relations, in order to reveal fresh insight into the nature of international society.
In the first chapter, the concept of aggression is located within its theoretical
context, with particular reference to the writings of certain realists, liberals, and
international society theorists. The following chapters then assess the significance
of the concept of aggression in the practice of international relations from the
early twentieth century period onwards. Thus, chapter two looks at the concept of
aggression in the post-World War One Treaty of Versailles peace agreement,
including its importance in the US Senate’s decision not to ratify that agreement.
Subsequently, chapter three examines aggression in the context of the policy-
making and procedures of the League of Nations prior to World War Two. In the
aftermath of this conflict, chapter four considers how the crime of aggression
came to be the key charge laid against Nazi leaders at the International Military
Tribunal held at Nuremberg from 1945-1946, and chapter five goes on to look at
the crime of aggression’s role at the International Military Tribunal for the Far
East in Tokyo from 1946-1948. The re-emergence of the concept of aggression in
the Charter of the United Nations, and this organisation’s long struggle to ‘define’
aggression for the purposes of international peace and security are the focus of
chapter six. The work of various UN organs towards achieving these purposes,
and the part played by the concept of aggression in this work, feature in chapter
seven. In chapters eight and nine, attention is turned to efforts since Nuremberg
and Tokyo to entrench aggression as an offence against international criminal law,
most recently at the 1998 Rome Conference on the Establishment of an
International Criminal Court. The final part of the thesis makes some concluding
comments concerning the value and significance of the concept of aggression in

international politics today.
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Chapter One: The Concept of Aggression in International Relations

It will be argued in this thesis that prevailing international political conditions
strongly influence how moral and legal impulses compelling the further evolution
of the concept of aggression play out in practice. However, the significance of the
concept of aggression in international relations cannot simply be explained by
reference to power politics: it has made a positive contribution to the
understanding of international relations. Before developing this argument further,
it is first necessary to examine more closely what we mean by the concept of

aggression.

(1) The Problem of Aggoression

While ‘aggression’ remains a highly contested concept, with very little agreement
on its definition or scope, it is possible to identify two elements of the notion

which are more or less accepted as fundamental:

(a) A use of international armed force; and

(b) The judgment of that use as wrong.

Broadly, these features of the concept of aggression correspond with the general
division of international conduct into processes of coercion and processes of
decision as developed by McDougal and Feliciano'. We shall now look at each of

these aspects in turn.

(a) A Use of International Armed Force

The level of anarchy present in the international sphere makes it unsurprising that
states use varying degrees of coercion, or force, in their relations with one
another. With no mechanisms for the promulgation of international legislation, no

centralised international law enforcement agency or compulsory jurisdiction for

! Myres S McDougal and Florentino P Feliciano, Law and Minimum World Public Order (New
Haven: Yale University Press, 1961). The view of law as a social process developed by
McDougal was later discussed and partially endorsed in Hedley Bull’s The Anarchical Society
London: Macmillan, 1977), pp127-128.



the adjudication of international disputes, self-help remains one of the most
effective means available to states for the defence or assertion of their rights and
interests. In practice, most states have at their disposal a range of tools for
exerting force over others, which fall into one of four categories: diplomatic,
ideological, economic and military’. However, stronger states, with greater
material resources, are likely to succeed more frequently in asserting their rights
and interests by recourse to these tools than weaker states, with fewer material

Tesources.

What types of force are relevant where aggression is concerned? As we shall see,
much time and effort has been devoted to answering this question, with little
resulting consensus. As regards military, or armed, force — the most serious form
of coercion — a majority would accept instances of invasion, annexation or
occupation of a state by another state, as circumstances which, at first instance,
would strongly support a determination of aggression. However, beyond this
extreme, it is not possible to generalize. Less grave uses of armed force, such as
border skirmishes, may or may not be considered as aggression. Moreover, many
states have sought to promote the ideas of ‘economic aggression’ and, especially
during the Cold War, ‘ideological aggression’, but these have not attracted the
same level of diplomatic support as a notion of aggression which targets military
actions. Thus, a minimum precondition of aggression is a use of armed force

across state boundaries.

(b) The Judgment of A Use of International Armed Force as Wrong

However, the concept of aggression denotes more than just the existence of a
particular use of international armed force; it simultaneously labels such use as
wrong. Hence, this aspect of the concept of aggression is about assigning
responsibility for deeds done, meting out punishment, and/or creating an effective

deterrent, all of which raise moral and legal 1ssues.

2 McDougal et al, Law and Minimum World Public Order, p28.



It is this moral and legal element in the concept of aggression which is the most
problematic, as it rests on a number of assumptions about international life which
are by no means settled. Firstly, the concept of aggression makes an assumption
about international standards: by denouncing particular, international acts, it
implies that standards of international conduct exist which are universally, or
near-universally, recognized by states as authoritative. This assumption leads to a
second: that some international authorities exist which can act as final arbiter of
such standards, putting an end to incessant debate about them through binding
interpretation, enforcement, amendment and reconciliation. A third assumption
made by the concept of aggression concerns the moral value of peace. By
condemning, at minimum, the most grave military actions a state can carry out in
the international arena, the concept of aggression necessarily asserts that peace is
a morally good thing. Although not a faulty assertion in itself, in practice it leads
to the inescapable conclusion that the status quo immediately prior to the
allegedly aggressive act holds positive moral value, a much more contentious
proposition. By contrast, the mere existence of a use of international armed force
— the first precondition of aggression - says little about the moral value or
otherwise of the pre-existing status quo. Fourthly, the concept of aggression
makes an assumption about the existence of international rules of procedure: it
assumes that in certain circumstances, some states are entitled to judge, while

other states are entitled to be judged.

Before examining what theories of world politics have to say about aggression,
certain observations about its two fundamental elements are worth noting. Firstly,
important level of analysis issues are raised by the two elements, both individually
and in combination. In relation to the first element, reference to a use of
international armed force presupposes a state-centric approach to aggression, but
what about the situation where a non-state actor located in state X occupies part of
the territory of state Y, for example? Could this equally qualify as aggression?
On occasion, the armed activities of non-state actors have been denounced at the

international level as aggression’; however, this has been a rare occurrence. More

3 See, for example, SC Res 496 of 15 December 1981 and SC Res 507 of 28 May 1982, both
condemning “mercenary aggression” committed against the Seychelles.
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frequently, aggression relates to state conduct as and between themselves, and this

remains the predominant focus of this thesis.

In relation to the second element, the level of analysis problem concerns whether
it is to the state or to the individual that moral and/or legal responsibility for
aggression can and should be attributed. This question represents another theme
running through international discussions about aggression, and forms part of the
wider, continuing debate about agency in international relations®. Though
occasional suggestions to develop the concept of aggression as a state offence
contrary to international criminal law have been identified’, the most significant
developments in this context have been achieved in relation to individual criminal
responsibility for aggression. Thus, in the chapters dealing with the prosecution
of aggression as an international crime at Nuremberg and Tokyo, it has been
necessary to examine both state and individual conduct in assessing the

significance of the concept of aggression in world affairs.

Reconciling this tension between, on the one hand, aggression as a particular
military act by a state against international order, and, on the other, aggression as
an act committed by an individual in breach of international criminal law, remains
one of the basic challenges posed to the further evolution of the concept. Current
efforts towards this goal are examined in more detail in the postscript to this
thesis. For the moment, it is sufficient simply to be aware of this tension at the

heart of the concept of aggression.

(2) The Concept of Aggression in International Theory

Already, our discussion of the problem of aggression has raised a number of
issues around which theories of world politics have developed. From the

discussions above, it is also evident that insights from international law will also

* On this debate, see, for example, Toni Erskine, ‘Assigning Responsibilities to Institutional Moral
Agents: The Case of States and Quasi-States’, Ethics and International Affairs 15 (2001), pp67-
85; Chris Brown, ‘Moral Agency and International Society’, Ethics and International Affairs 15
(2001), pp87-98; and Barry Buzan, ‘The Level-of-Analysis Problem in International Relations
Reconsidered’, in Ken Booth and Steve Smith (eds), /nternational Relations Theory Today
(Cambridge: Polity, 1995).

> In particular, see chapter eight of this thesis.
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have an important part to play in assessing the significance of the concept of
aggression in international relations. We will now tum to the political and legal
literature in order to gain a better understanding of the role of aggression in

international theory.

(a) Liberalism

Although liberal thought in the context of international relations has developed in
a range of different directions, and contains within itself many variations of view,
it is possible to identify certain major themes which unify this perspective. In
particular, liberals assume that progress is inevitable and consider realism,
discussed below, a dangerous and inaccurate interpretation of world affairs.
Realism’s state-centric approach to international relations is an especially
prominent focus of criticism for liberals, who often argue that an analogy can be
drawn between the relationship between individuals within a state on the one
hand, and relations between states on the other®. A central concern of liberal
thought is the eradication of anarchy in the international sphere in favour of the

rule of law; to this end, the following main themes have evolved:

(i) that the best way to secure world peace is through the global
proliferation of democratic institutions;

(i1) that cooperation, based on the harmony of interests’ between
states, in international relations is a more significant factor than
competition;

(ii)that dispute resolution among states can be achieved through
recognized judicial procedures; and

(iv)that international security can only be assured through collective
measures that overcome the balance of power and the need to

resort to self-help.

® Frequently referred to as the ‘domestic analogy’. For further discussion of the domestic analogy
in international relations theory, see Hidemi Suganami, The Domestic Analogy and World Order
Proposals (Cambridge: Cambridge University Press, 1989).

" The “natural harmony of interests” among states is a phrase used in Norman Angell’s work, The
Great Illusion (London: Heinemann, 1910).

12



This fourth theme is especially relevant, as it is within the context of efforts
during World War One to develop for the future an international collective
security scheme that the concept of aggression first emerged in modern times.
The aim of collective security was a general agreement among participating states
to take united action against any state which threatened the independence or
integrity of any of the participants. The rationale behind collective security was
that ‘aggression’ by one or more states was both the precursor and cause of war;
thus, if states could agree to cooperate in confronting all instances of aggression -
and this agreement was supported by disarmament, the growth of international
political institutions and the achievement of other liberal goals - then war would
be eliminated from international relations. As a consequence, aggression formed
both the practical target, and the triggering mechanism of communal response
under collective security arrangements. From the liberal perspective, therefore,
once states had agreed to the establishment of a collective security regime, the
maintenance of international security was simply a matter of participants
recognizing aggression as it arose in practice and responding accordingly. Any
difficulty experienced in recognizing aggression could be easily overcome
through the development of intermational rules and procedures, such as an

international definition of aggression.

Liberal thinking generally was particularly popular in the interwar period,
capturing the imagination of academics, politicians, philosophers, and ordinary
people alike®. One commentator who devoted much time to the pursuit of
effective collective security through the development of international procedures
for recognizing aggression was Quincy Wright. In 1935 he advocated a test of
aggression based on a state’s lack of compliance with international dispute
settlement procedures, irrespective of the merits of the conflict. As long as his
test was applied quickly after the outbreak of hostilities, Wright argued that the

test was not “contrary to justice or impracticable”, but in fact “necessary”’.

¥ For instance, see RH Tawney, Equality (London: Allen and Unwin, 1931); JS Bury, The Idea of
Progress (New York: Dover Publications Inc, 1955; first published 1920); Leonard Hobhouse,
The Elements of Social Justice (London: Allen and Unwin, 1922) and Social Development
(London: Allen and Unwin, 1924); and John Dewey, Liberalism and Social Action (New York:
Putnam, 1935).

® Wright’s response to criticism from Hersch Lauterpacht in The Function of Law in the
International Community (Oxford: Clarendon Press, 1933), p82, quoted in Quincy Wright, ‘The

13



Rather, it was through rapid application of the test that “substantial justice”"’

between the parties could be achieved.

More than twenty years later, Wright’s view had changed somewhat. Certainly,
he maintained his view that a “definition of aggression is clearly vital to this
objective of eliminating war, both legally and materially”“. In addition, he
continued to oppose seff—help and the balance of power as means of achieving
international security, contending that many states are unable to obtain even
average levels of security by these methods, “at least without costs which will
seriously impair their economic and social progress”n. However, now apparently
more sensitive to criticisms of his test of aggression on justice grounds, Wright
argued that aggression was a rule of order, not a principle of justice'>. He pointed
out that from League discussions about aggression onwards, it had generally been

acknowledged that the prohibition of the use of military force must be categorized

as a rule of order, separate from the merits of an international dispute, and so:

“The effort to identify aggression with ‘unjust war’...is quite
contrary to the conception of aggression used in League of Nations
and United Nations discussions. It would mark the abandonment of
the efforts to prevent hostilities by law.. A

From this perspective, then, the overriding purpose of the concept of aggression

was to help abolish war from the international stage, thereby contributing to the

Concept of Aggression in International Law’ American Journal of International Law 29 (1935),
pp373-395.

' Wright, ‘The Concept of Aggression in International Law’, p393.

"' Quincy Wright, The Role of International Law in the Elimination of War (Manchester:
Manchester Uni Press, 1961), p59.

12 Quincy Wright, “The Prevention of Aggression’ American Journal of International Law 50
(1956), pp514-532, at p519.

" Wright, The Role of International Law in the Elimination of War, p64.

" Wright, The Role of International Law in the Elimination of War, p65. Subsequently, Yoram
Dinstein too has argued that there is no room for the resurrection of ‘just war’ considerations in
relation to the UN Charter or its notion of aggression, a view which he points out has been
endorsed by Judge Schwebel in his dissenting opinion in the Nicaragua (Merits) case: Yoram
Dinstein, War, Aggression and Self-Defence (Cambridge: Cambridge University Press, 2005),
pp89-90. However, Dinstein also refers to article 43 of the UN Charter — the essential collective
security provision, which creates an obligation on members to negotiate special agreements to
make their armed forces available to the Security Council for the maintenance of peace and
security. He concedes that while this provision continues to lay dormant, states must rely on their
own resources to counteract unlawful uses of force, and therefore self-help remains today the
primary form of international redress: p255.

14



achievement of international peace. This, and not the pursuit of justice per se,

was the most important priority in the international sphere.

(b) Realism

While, like liberalism, realism is by no means a homogeneous world view, its
characteristic features were set out at length by Morgenthau in his classic work on
international relations'’. He argued, inter alia, that the rules governing politics
originate from human nature, that a state’s national interest is best defined in
terms of power, and that this interest fluctuates in meaning. According to realists

then, all international politics is about a struggle for power among states.

Of particular relevance to the concept of aggression, Morgenthau contended that

7’6

while realism “is aware of the moral significance of political action™'®, it rejects

the idea that universal moral principles in the abstract can themselves be applied
to state conduct. Instead, he claimed that “they must be filtered through the

»17 " Although individuals are morally

concrete circumstances of time and place
entitled to make their own sacrifices in defence of their moral principles, states do
not have the same right to allow their moral disapproval of particular conduct to
“get in the way of successful political action, itself inspired by the moral principle

1”'®. Prudence — defined as “consideration of the political

»19

of national surviva
consequences of seemingly moral action” ~ — is the ultimate value in international

politics.

In addition, Morgenthau claimed, realism views international politics as an
autonomous, clearly defined field, entirely distinct from other research fields. He

identified two consequences of this approach: (1) realists do not equate the moral

'> Hans Morgenthau, Politics Among Nations (New York: Knopf, 1956; first published 1948).
16 171815 Morgenthau, Politics Among Nations, p9. The point Morgenthau seems to be making
here is that states are not entitled to prioritise their opposition to an issue — based on their own
indigenous moral values - at the expense of political conduct in pursuit of national survival —
perhaps the only objective common to all states in international politics. Implicitly, this
acknowledges that states have the capacity for moral approval or disapproval of the actions of
other states. However, later, Morgenthau dismisses this possibility: ““...a moral rule of conduct
requires an individual conscience from which it emanates, and there is no individual conscience
from which what we call the international morality of Great Britain or of any other nation could
emanate™: p225.
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aims of a specific state with the moral principles ruling the universe; and (2)
realists subordinate non-political “standards of thought™?° to the political in their
analysis, at the same time as rejecting outright the imposition by other fields of
their non-political standards on the political realm. In this latter regard, the
“legalistic-moralistic”* approach to international politics is a notable offender:
“to know that nations are subject to the moral law is one thing, while to pretend to
know with certainty what is good and evil in the relations among nations is quite

another”?2.

Though adamant about keeping international political thought free from incursion
by other, non-political disciplines, Morgenthau did acknowledge the historical
existence of an international society of states, within which international morality
had operated”. Within this society, international morality had provided an

»24

“effective system of restraints However, he argues that the shift from

aristocratic government to “the democratic selection and responsibility of

2 transformed “international morality as a system of moral

government officials
restraints from a reality to a mere figure of speech”®®. Further, Morgenthau
contended that nationalism ushered in “morally self-sufficient national

»2' " thus ending international society. = These events have

communities
fundamentally altered the relationship between universal moral principles and
national moral values in two ways. Firstly, they have “weakened, to the point of
ineffectiveness, the universal, supranational moral rules of conduct, which before
the age of nationalism had imposed a system — however precarious and wide-
meshed — of limitations upon the foreign policies of individual nations™%®,
Secondly, they have “greatly strengthened the tendency of individual nations to

endow their particular national systems of ethics with universal validity”?.

This latter observation was central to Carr’s critique of interwar liberalism, or
‘utopianism’, and its supposedly universal standards®. Similarly to Morgenthau,

Carr argued that these standards were not universal at all but merely the

202122 Morgenthau, Politics Among Nations, p10-11.

3242528 Morgenthau, Politics Among Nations, pp224-226.

273829 Morgenthau, Politics Among Nations, p228.

30 See EH Carr, The Twenty Years Crisis (London: Macmillan and Co., 1939).
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“unconscious reflexions of national policy based on a particular interpretation of

national interest at a particular time”>’

. Carr contended “slogans like ‘collective
security’ and ‘resistance to aggression’ serve the same purpose of proclaiming an
identity of interest between the dominant group and the world as a whole in the

932

maintenance of peace”“. It was impossible for utopians to escape this “identity

of interest”>

, and hence no objective, universal standard of international conduct
could be achieved; the application of so-called ‘universal’ principles in practice
would simply reveal themselves as “transparent disguises of selfish vested
interests”>*. Consequently, Carr’s stark and scathing analysis on this front refuted
a priori the possibility of the existence of an international society”> — a concession
that even Morgenthau had made. To Carr then, the concept of aggression was
little more than a ruse by those powers most favoured by the status quo — relying

on the international promotion of peace as a moral value — to delegitimise conduct

most threatening to that status quo, thereby protecting their vital interests.

The characterization put forward by Morgenthau of world politics as an eternal
battle for power among states clearly forms the foundation of Stone’s works on
international aggression. In accordance with realist theory, and writing just after
the General Assembly passed its own resolution defining aggression’°, Stone
claimed that the concept of aggression acts simply as a tool of political warfare
among states’’. He flatly denied the ‘need’ for a definition of aggression for the
purpose of maintaining international order effectively, and countered that, in fact,
a definition of aggression is unviable, unacceptable to states and in any case
undesirable, for a great number of reasons. Stone’s argument directly attacks
many of the assumptions about world politics underlying the concept of

aggression identified above.

3V 33 EH Carr, The Twenty Years' Crisis (Hampshire: Palgrave, 2001; with a new introduction by
Michael Cox), p80.

*> EH Carr, The Twenty Years' Crisis (2001 edition), p76.

35 See Michael Cox, 'Introduction’, in EH Carr, The Twenty Years' Crisis (2001 edition), p xiv.

% see GA Res 3314 of 14 December 1974. Hereafter the General Assembly Definition of
Aggression.

37 Julius Stone, Conflict Through Consensus (Baltimore: The Johns Hopkins University Press,
1977), pp123-152.
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In relation to the assumption about universal standards, Stone claimed that while
each state continues to pursue its own vested interests, it will seek to protect these
by branding as ‘aggression’ conduct which threatens them. The heterogeneity of
states ensures that differences in both the substance and priority of their vested
interests emerge. Thus, disagreement ensues as to what conduct constitutes
aggression, as each state seeks to assert, and attract support for, a universally-
recognised concept which reflects its own preferences, in order to gain and
maintain advantage over other states. As a result, the international debates about
aggression directly reflect the rivalry between the most and least powerful states
in international politics; they are not genuine attempts to reach by consensus an
internationally authoritative concept of aggression to act as the triggering
mechanism in a fully-functional collective security system. Consequently, in
Stone’s view, the real standards used by states to evaluate the various draft

definitions of aggression are:

(i) “whether the proposed definition would stigmatise as
aggression, action which that state may in some yet unforeseen
but not unforeseeable future circumstances feel justified and
even compelled to take; and

(i1) whether the indirect effect of the definition is such as to grant
an excessive licence for illegal and predatory activities by other
states, by condemning as ‘aggression’ the only kind of
vindication of violated rights which may in fact be available.”®

The relatively high level of uncertainty in the international arena over the longer
term means that states have a strong incentive to safeguard their freedom of action
by ensuring maximum flexibility for themselves in any universally-endorsed
definition of aggression. As a result, draft ‘definitions’ of aggression merely
preserve within their own terms differences of views among states. This allows
sufficient ambiguity of language that political arguments about aggression can
continue to be fought under the cloak of legal conflicts of interpretation. Thus,

states remain free to unilaterally accuse each other of aggression, which they

38 Julius Stone, Aggression and World Order (London: Stevens and Sons Ltd, 1958), pp106-107.
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usually do in an attempt to harness the emotive value of this term®® and gain
political support for their cause both domestically and abroad. Just as
Morgenthau had dismissed modern references to international morality as a
“figure of speech”, Stone described the General Assembly Definition of
Aggression as a “verbal tour de force”, rather than “ a miraculous conversion of

strategic political and economic conflicts into a harmonious consensus™*.

Lastly, Stone raised challenges to another two of the concept of aggression’s
founding assumptions — namely, the existence of international authorities to
uphold supposedly universal standards of state conduct, and the moral value of

peace. He emphasized that:

“the international community lacks any collective means of
vindication of violated legal rights, as well as any collective means
of legislative adjustment of new conflicting claims, or even of
existing legal rights.”*!

On this basis, Stone pointed out that an internationally-endorsed definition of
aggression would protect indefinitely existing injustices from redress. Such a
definition could not be expected to perform tasks normally undertaken at the
domestic level by comprehensive and sophisticated bodies of constitutional and
criminal law, simply because these have not sufficiently developed in the

international sphere*”.

In a similar vein, Babic argued that the crime of aggression really amounts to a
crime against defeat, and thus its nature is political, not legal or moral*>. To him,
the cost of incorporating the concept of aggression into international law is the
loss of the concept of war, which is unwarranted in the absence of a world state**.

In Babic’s view, the concept of aggression reduces war to a type of police

3 Stone did not deny the emotional, symbolic appeal of the concept of aggression, but doubted
that this appeal on its own could compel the operation of an effective collective security system
with ‘aggression’ as the trigger.

“® Stone, Conflict Through Consensus, p19.

! Stone, Aggression and World Order, p53.

“2 Stone, Conflict Through Consensus, pp157-158.

43 J Babic, "War Crimes: Moral, Legal, or Simply Political?' in A Jokic (ed), War Crimes and
Collective Wrongdoing (Oxford: Blackwell Publishers Ltd, 2001), pp57-71 at p63.

“4 Babic, "War Crimes: Moral, Legal, or Simply Political?', p64.
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measure, with the moral correctness or incorrectness of each side already decided
before military action takes place; Babic refers to this as the “right of victory”*.
By contrast, the traditional rules of warfare dictate that adversaries entering war
must accept the outcome as just. The only basis in support of a ‘right of victory’
is naked power, and thus the subjective and prior determination of which side is
entitled to the right of victory — necessarily assumed by the introduction of the
concept of aggression into international law - ensures that crimes against peace

remain a political tool used by the powerful, without moral or legal resonance*.

From the realist perspective, therefore, the concept of aggression holds no
intrinsic value of its own, but simply represents yet another topic in relation to

which states compete to assert their vital interests, defined in terms of power.

(c) International Society

While Morgenthau argued that international society was destroyed by the advent
of nationalism, a third approach to world politics asserts that international society
still exists today, and is worthy of academic attention in and of itself. It is
contended that international society did not disappear at the end of the nineteenth
century, but merely changed from a European international society into a
worldwide international society with its European origins intact’. Hence, the
social context in which the state operates forms the primary research focus of this

approach.

According to Wight, international society represents the “most comprehensive

form of society on earth™*®, and possesses four idiosyncracies:

“ Babic, 'War Crimes: Moral, Legal, or Simply Political?', p63.

“ However, it appears that Babic acknowledges the law plays some role in the regulation of war:
“starting a war is, from the perspective of the status quo ante, a violation of the established state
and therefore a violation of international contract™: p63.

“7 See Hedley Bull and Adam Watson (eds), The Expansion of International Society (Oxford:
Clarendon, 1984) and Adam Watson, The Evolution of International Society (London: Routledge,
1992).

8 Martin Wight, Power Politics (Leicester: Leicester University Press, 1999; first published 1946;
revised and expanded edition published 1978 and edited by Hedley Bull and Carsten Holbraad),
pl06.

20



(1) It is a unique entity, with its “prime and immediate” membership being
comprised of states, which themselves are societies, though of a more
developed kind;

(2) As a result of (1), membership of international society is always small,
compared with the populations of most states;

(3) As aresult of (2), there is great diversity among member states on virtually
all of their features, such as geography, population, and resource. “There
is no average state.”*

(4) Generally, members of international society are immortal. Occasionally,

states implode, explode or quietly cease to exist, but more often than not

they survive longer than individuals do.

A consequence of (4), Wight continued, is that international society will be looser
than a national society. Thus, international society — as a society of immortals —
“cannot easily coerce a recalcitrant member if consensus breaks down, and it
cannot ask of its members the self-sacrifice which states in certain circumstances
ask of individuals”*°. Similarly, international society will not be able to “attribute
moral responsibility to its members in the same way as it can to individuals™’.
Wight contended that there are “moral difficulties™> with assigning responsibility
_ to states, because such assignment produces suffering on the part of the “passive

253 »3%  From

majority””” of individuals for the conduct of the “criminal minority
these comments, we can infer just how ‘loose’ Wight believed intemational
society to be. He was skeptical of international society’s capacity for combatting
recalcitrance, such as aggression, where political consensus was absent. Further,
while implicitly acknowledging the theoretical possibility of international society
bolding a state responsible for aggression, Wight did not believe this could be
done easily, or that the way individuals were held morally responsible offered

much guidance on this matter.

Against this ‘looseness’ of international society, what is perhaps most interesting

is Wight’s recognition of that society’s ability to assign moral responsibility to

b Wight, Power Politics, p107.
5051525354 Wight, Power Politics, p107. From the context, it seems clear that "criminal minority”

denoted those individuals in serious breach of moral, rather than legal, standards of conduct.
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individuals at all. This statement is hard to reconcile with Wight’s view of
international law, though it does reveal the importance he placed on the moral
element within international society. To Wight, although international law
provided the best proof of the existence of international society, he claimed that
states, not individuals, are the subject of international law, and that the aim of
international law i1s “to define the rights and duties of one state, acting on behalf

»55 Despite the significance of international

of its nationals, towards other states
law as an indicator of international society, Wight openly admitted the former’s
limitations: without international legislation, most international law is comprised
of  treaties; only states can enforce intermational law in the absence of an
international executive; and the lack of international judiciary with compulsory
jurisdiction®®. These constraints add support to Wight’s argument about the
relative ‘looseness’ of international society, though at the same time they suggest
Wight was only too aware of the pitfalls of relying too heavily on international

law as evidence of his own argument.

Legal considerations aside, it is clear that Wight viewed moral values as an
important feature of any properly functioning international society. He blamed a
lack of “moral solidarity”’ for the failure of the League of Nations. In addition,
he rejected the argument that the moral significance of the Nuremberg verdict was
entirely destroyed by the fact that it was imposed by the victorious powers on the
vanquished, stating that “such a judgement ignores the part played by political
power in the development of law and freedom”®. Aggression was the key charge
against the top Nazis at the Nuremberg trial. It is apparent then, that Wight fully
appreciated the significance of political factors in light of international society’s
unique characteristics and the resultant limitations of international law, but
nevertheless upheld the importance of international morality within these
parameters. This suggests that the mere fact of political influence in the

development of the concept of aggression should not, by definition, invalidate any

35 56 Wight, Power Politics, pp108-109.

" Wight, Power Politics, pl110.

58 Wight, Power Politics, p111. In support of this statement, Wight cited the Magna Carta, which
“was imposed by a rebellious baronage to codify their own interests™, and the liberation of slaves
in the slave-owning states of the US as an act of war by the anti-slavery states.
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contribution made by this concept to international law and/or morality5 °_ Rather,
any assessment of such contribution will depend on the degree and substance of

political influence.

Bull further developed Wight’s thoughts on international society. According to
Bull, international society

.

“exists when a group of states, conscious of certain common
interests and common values, form a society in the sense that they
conceive themselves to be bound by a common set of rules in their
relations with one another, and share in the working of common
institutions.”®

This definition is derived from Bull’s observation that there are three specific aims
which are recognised by all societies and are reflected in their practices: (1) the »
safeguarding of life to some degree against physically injurious, or fatal, violence;
(2) the maxim pacta sunt servanda — that promises or agreements made will be
honoured; and (3) the possession of material goods will remain secure in some
measure, without constant and unlimited challenge. All of these goals Bull
described as “elementary”, namely, without them, no form of society whatsoever
can be said to exist; “primary” in that all other goals of society are contingent, to a
certain extent, on the achievement of these; and “universal”, that is all “actual”
societies seem to take these goals into consideration. In addition to these goals,
Bull recognised a further three objectives pertaining specifically to the
international society of states: (4) the maintenance of the international system®'
and the society of states; (5) the preservation of the independence or external
sovereignty of individual states; and (6) peace®. Five “institutions” of
international society — the causes of international order - are identified by Bull:

the balance of power, international law, diplomacy, the great powers and war®,

% In a similar vein, Chris Brown has argued as regards the pursuit of national foreign policy there
is no “sound ethical reason why states should be required to neglect their own interests in the
interests of the common good”: see ‘On Morality, Self-Interest and Foreign Policy’, Government
and Opposition 37 (2002), pp173-189.

 Bull, The Anarchical Society, pl3.

8! Bull indicates an ‘international system’ is created “when two or more states have sufficient
contact between them, and have sufficient impact on one another’s decisions, to cause them to
behave — at least in some measure — as parts of a whole.”: p9-10.

82 Bull, The Anarchical Society, pp16-18.

83 Bull, The Anarchical Society, pxiv.
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His comments about the first two of these are of particular relevance in relation to

the concept of aggression.

While acknowledging the useful functions both the balance of power® and
international law® contribute to international order, Bull outlined a number of
limitations which constrain the contribution made by international law. Apart
from pointing out that international law is neither a necessary or sufficient
condition of international order, Bull argued that on occasion, international law
can impede measures to preserve a balance of power which are considered
necessary for the maintenance of international order. The issue of whether, or
how, to respond to aggression is one of the examples Bull used to illustrate this
clash of institutions. On the one hand, international law may clearly prohibit the
waging of aggressive war; on the other, there may be reasons to do with the
distribution of power on the world stage which encourage members of
international society not to enforce such a law. The 1935 Italian invasion of
Ethiopia and the 1939 Soviet invasion of Finland are both occasions on which the
balance of power and international law came into direct conflict with one another,
and in each instance, balance of power considerations ultimately triumphed in the
calculations of the strongest member states. Although efforts have been made to
overcome this clash of priorities — for instance, by incorporating balance of power
considerations into international law, or conversely by keeping balance of power
issues distinct from the operation of international law — this conflict remains a

major limitation of international law®®.

Thus, according to Bull, the problem of aggression cannot be fully addressed
within the parameters of international law, because in the event that aggression
occurs, and international law and the balance of power collide, it is inevitable the
tenets of international law will be made subordinate to the response dictated by
the balance of power. There is such an “intimate connection between the

effectiveness of international law in international society and the functioning of

% See discussion in Bull, The Anarchical Society, ppl106-112.
% see discussion in Bull, The Anarchical Society, pp140-142
5 Subsequently, Dunne has argued that outlawing aggression is an example of international

society’s “constraining” element: see ‘International Society — Theoretical Promises Fulfilled?’,
Cooperation and Conflict 30 (1995), pp125-154.
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the balance of power” that it is only if the latter allows states to defend at least
some of their rights when they are breached that regard for international law can

be preserved at an®.

The conclusion that resolution of the problem of aggression falls largely outside
what can be achieved by international law also suggests Bull was less optimistic
than Wight about the moral relevance of developing a concept of aggression in
international law®®. However, Bull does not entirely overlook moral factors in his
analysis: to promote the legitimacy of the special position the great powers enjoy
in international society, he argues that the great powers must attempt “to avoid
being responsible for conspicuously disorderly acts themselves”, and “to satisfy
some of the demands for just change being expressed in the world”®. Hence,
Bull was sensitive to the challenges presented by the conflict between some of the
aims of international society, such as the maintenance of each state’s external
sovereignty on the one hand and the objective of peace on the other. He also
understood the difficulty of achieving more extensively these aims in a world
where self-help remained a key means of recourse available to states, and the
value of ‘peace’ in practice was indistinguishable from a moral endorsement of
the status quo. Thus, from the perspective of international society, shared moral
values among states remain important, within the constraints of international
political conditions. However, both Bull and Carr seem to suggest that the

concept of aggression falls somewhere near the boundary between the two. While

¢ Bull, The Anarchical Society, pp131-132.

¢ Atlhough Bull’s definition of international society contains reference to ‘common values’, very
little of his 1977 work discusses this idea. Greater focus is placed on the ‘common interests’
among states - for instance, see pp66-67 - with no indication of how he intends the two terms to
differ.

% Bull, The Anarchical Society, pp228-229. In a departure from his demolition of ‘universal’
standards and therefore the entire basis upon which Wight and Bull developed their theories of
international society, Carr acknowledges the existence of international morality, and his
conclusions and prescriptions on this issue are very similar to those of Wight and Bull: “Any
international moral order must rely on some hegemony of power. But this hegemony, like the
supremacy of a ruling class within the state, is itself a challenge to those who do not share it; and it
must, if it is to survive, contain an element of give and take, of self-sacrifice on the part of those
who have, which will render it tolerable to the other members of the world community. It is
through this process of give and take, of willingness not to insist on all the prerogatives of power,
that morality finds its surest foothold in international — and perhaps also in national — politics.”
Carr, The Twenty Years' Crisis (2001 edition), pp151-152. On the interplay of both realist and
utopian elements in Carr’s writing, see Michael Cox's ‘Introduction’, in that volume, and Ken
Booth, ‘Security in Anarchy: Utopian Realism in Theory and Practice’ /nternational Affairs 67
(1991), pp527-545.
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Bull’s analysis suggests the further moral and legal development of the concept of
aggression is likely to be compromised through a ‘clash’ with balance of power

priorities, Wight upholds the role of politics generally in driving this development.

World politics as an international society of states informed Ferencz’s approach to
the concept of aggression, which upheld the international roles of morality and
law, and the importance of universal moral standards of state conduct. While it is
conceded that a lack of widespread agreement as to the content and operation of
these standards leaves states open to the accusation that they are merely paying
cheap lip service to altruistic aims at the expense of real action, Ferencz would
argue that even lip service is demonstrative of, and contributes to, the ongoing
relevance of moral considerations in the international sphere. Thus, the concept of
aggression is important for its moral, emotional and hortatory value, and

especially as a vehicle for promoting global social objectives.

However, this view is subject to a caveat: according to Ferencz, the significance
of international morality is vindicated only if the political progress achieved by
the concept of aggression in terms of promoting state restraint was followed by a
broader movement towards the goals of social justice, peace and security. If the
concept of aggression was used exclusively by the great powers to entrench the
status quo, it would be, at most, “a very fragile shield”’®. Ferencz cautioned that
“unless change by non-violent means is made possible, change by violent means

will be made inevitable”’" .

Although Ferencz is quick to recognise the weaknesses inherent in the General
Assembly’s Definition of Aggression, its value emanates less from its actual
content and more as a symbol of broad-based, international consensus not to
passively accept ongoing war-mongering. For Ferencz, the fact that this definition
emerged from the General Assembly, with its universal state representation and
equality of voting, imbued it with a high level of legitimacy, thus further
highlighting the strength of this consensus. Consequently, to Ferencz, the General

Assembly’s Definition of Aggression represented:

" Benjamin B Ferencz, Defining International Aggression (New York: Oceana Publications
Inc, 1975), vol 2, p52.
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“a visible reaffirmation of the indominable hope and determination
that there must be legal limits to the use of armed force, and that the
existing international anarchy must be brought to an end.”’

Since this time, however, Ferencz has noted a breakdown of consensus in the
context of aggression as a crime against peace, it no longer being possible to
assume the approach to aggression adopted in the Nuremberg Charter attracts

widespread international support”°.

Some sense of international society is also evident in Broms’ 1968 work on
defining aggression”*. Deftly, Broms avoided discussing the basic, political issue
— namely, the purpose of, or rationale for, a definition of aggression - instead
concentrating on outlining his own definition prescriptions. However, these
prescriptions are not simply flights of fancy on Broms’ part; he does acknowledge
to some extent the constraints of international political conditions. Thus, for
example, he noted that the main prerequisite of any definition of aggression was
acceptance of it by the P5 powers. This justified a definition which strongly
reflected the wishes of these states”. As a consequence, Broms advocated the
limitation of the definition of aggression to armed activities in light of substantial
Anglo-American resistance to anything broader in scope at the time of writing.
Broms’ prescriptions attempt to forge the middle ground between balance of
power priorities and international law, which Bull was so sceptical about in the
context of aggression. Despite the difficulties posed by this task, Broms remained

committed to its completion:

7 Ferencz, Defining International Aggression, vol 2, p53.

3 Benjamin B Ferencz, 'Can Aggression Be Deterred By Law?' Pace International Law Review 11
(1999), pp341-360 at pp349-350. More recently, Dinstein too acknowledged some ongoing
disagreement about the crime of aggression, although he still maintained its solid status in
international law, on the basis of a series of General Assembly resolutions and associated efforts
by the International Law Commission: “the criminality of aggressive war has entrenched itself in
an impregnable position in contemporary international law. It is true that the full consequences of
this criminality are not always agreed upon. . But it cannot be denied that responsibility for
international crimes, as distinct from responsibility for ordinary breaches of international law,
entails the punishment of individuals.”: Dinstein, War, Aggression and Self-Defence, p113.

™ Bengt Broms, The Definition of Aggression in the United Nations (Turku: Turun Yliopisto,
1968).

S Broms, The Definition of Aggression in the United Nations, p157.

27



“So much work has already been done by the various organs and
suborgans of the United Nations, not to mention the organs and
suborgans of the League of Nations, that to abandon this question
now, when there is apparently a slightly better understanding
among the members of the United Nations and especially among
the permanent members of the Security Council, would be a great

pity.”76

A less optimistic view is taken by Antonopoulos, though some sense of
international society is implicit to his discussion of aggression as a crime against
peace. According to him, ‘aggression’ is only useful as a basic classification

device, not as a notion in and of itself:

“What really matters if the unlawfulness of the use of force and its
magnitude, not by reference to an abstract concept of aggression,
but to fact and legal evaluation on the basis of the current state of
the law regarding the use of force by states. This is possible only if
aggression is viewed as a generic term connoting unlawful use of
force, and not as an abstract concept having a life of its own, which
presupposes by definition the unlawfulness of a use of force as if
every controversy surrounding the use of force by states has been
resolved.””’

Antonopoulos noted that states continue to search for a universally acceptable
definition of aggression, as confirmed by the wording of article 5(2) of the Rome
Statute”®. He argued that this preoccupation with defining aggression delays
further the possibility of future prosecutions of crimes against peace, and serves

the purpose of obscuring from superficial view the very real hesitancy of states to

" Broms, The Definition of Aggression in the United Nations, p156. It is perhaps because of this
steadfast commitment in the face of great political obstacles that Broms was later appointed as
chair of UN efforts to define aggression in 1973-1974, immediately prior to the adoption of the
General Assembly’s Definition of Aggression.

"7 Constantine Antonopoulos, "Whatever Happened to Crimes Against Peace?' Journal of Conflict
and Security Law 6 (2001), p47. Pompe has argued that it is wrong to claim the non-existence of
the concept of aggression “For the concept of aggression was transferred from the field of
particular conventions to that of general international law at the moment an international organ
was given the power to designate a State as aggressor, with legal consequences for the whole
society of States”: CA Pompe, Aggressive War an International Crime (The Hague: Martinus
Nijhoff,1953), p71.

™ Article 5(2) reads: “The Court shall exercise jurisdiction over the crime of aggression once a
provision is adopted in accordance with articles 121 and 123 defining the crime and setting out the
conditions under which the Court shall exercise jurisdiction with respect to this crime. Such a
provision shall be consistent with the relevant provisions of the Charter of the United Nations.”:
The 1998 Rome Statute of the International Criminal Court, available online
<www.un.org/law/icc/statute/romefra.htm>
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subject their resorts to interstate force to judicial inquiry”’. For the purposes of
prosecuting aggression as a crime against peace, therefore, the crucial requirement
is a decision as to whether or not the use of force in question is lawful, not a
definition of aggression beyond that which appears in the Nuremberg Charter.
Unfortunately, however, there are some serious difficulties with this line of

argumentso.

(3) Conclusion

In this chapter, the concept of aggression in international relations has been
examined in its theoretical context. Two essential features of aggression were
identified and discussed: (1) the use of international armed force; and (2) the
judgment of that use as wrong. The implications of these features were then
explored through the lens of three approaches to international theory: (1)
liberalism; (2) realism; and (3) international society. It was found that in modemn
international relations, the concept of aggression originated from developments in
liberal thought, which prioritised the abolition of war through a collective security
system designed to combat ‘aggression’. By contrast, realism denied the concept
of aggression any special status; like all other issue-areas in international
relations, it was simply another subject in relation to which each state could
compete with others in an effort to ensure its vital, national interests were
maximally asserted. Meanwhile, international society theorists developed a
middle path between liberalism and realism, acknowledging the limitations
imposed by political factors in the international sphere, yet at the same time
upholding the relevance of international law and morality within those limitations.

It was demonstrated that although the analyses presented by Wight and Bull

7 Antonopoulos, "Whatever Happened to Crimes Against Peace?" , p62.

80 The main difficulty with Antonopoulos’ argument is that it does not actually advance very far
the literature on aggression. Even if we accept his contention that aggression is best considered as
a category term for unlawful uses of force, the vital decision about the legality or otherwise of a
particular use of armed force raises all the same controversial assumptions as when aggression is
approached as a concept — for instance, the existence of universal legal standards of state conduct,
international authorities with binding power to develop and enforce these standards, and the moral
value of peace. When Antonopoulos refers to “fact and legal evaluation”, he overlooks the extent
to which, at the international level, these are themselves influenced by political considerations.
Antonopoulos’ perspective is important, however, in terms of the overall argument of the thesis: it
demonstrates how transforming an unresolved international political debate into a question of
international law contributes little, if anything, to the resolution of that debate.
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suggest that both recognised the high degree to which the concept of aggression
was held hostage to international political conditions, some disagreement existed
between them as to consequences of this. By examining the concept of aggression
in practice and assessing its significance, this thesis will reveal further insight into
the relative persuasiveness of these three approaches as explanations of

international relations.
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Chapter Two: Aggression in the post-World War One Settlement

The concept of aggression arose in the post-World War One settlement as part of
Woodrow Wilson’s dream of establishing a global collective security system, which
would displace traditional power politics and alliance-building in favour of a
universal peace enforcement body founded upon shared moral values. However,
despite Wilson’s charismatic leadership and popularity with peoples in many nations,
his vision was not shared by: (1) some within his own administration; (2) foreign
governments, that were still smarting from their own experience of World War One;
or (3) the US Senate. The influence of this opposition in the drafting and ratification
of the League Covenant, in article 231 of the Treaty of Versailles concerning
reparations, and in articles 227-230 proposing a trial of Kaiser Wilhelm and other
German nationals overwhelmed Wilson’s original aim of an entity incorporating a
positive, mutual guarantee among signatories to defend each other against aggression.
The result was the creation and operation of a post-World War One international
security system which reflected the immediate political priorities of the major
European powers to a far greater extent than Wilson’s expansive, international moral
aspirations. In particular, the concept of aggression’s role both at the centre of the
new international security system and at the heart of the punitive peace terms
imposed upon Germany demonstrated the degree to which the traditional, diplomatic
tools of alliances and balance of power co-existed with Wilson’s new approach to

international security.

(1) Aggression and the League of Nations: Article 10 of the Covenant

(a) Pre-Paris Drafts: 1914-1918

The concept of aggression originated at the US Presidential level in relation to efforts
to organize international politics in the post-World War One period according to a
collective security model. In December 1914, Colonel House, confidant of President

Wilson, approached him with a proposal for an agreement between the US and the
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states of South America, the substance of which was summarized by the President as
follows:

“1®. Mutual guarantees of political independence under republican

form of government and mutual guarantees of territorial integrity.

2", Mutual agreements that the Government of each of the contracting
parties acquire complete control within its jurisdiction of the
manufacture and sale of munitions of war.”"'

House argued that, if successful, this type of accord could also act as a model for the
nations of Europe once the war ended. However, Wilson quickly saw its potential for
securing not just a European peace but a global one, so that during his re-election
campaign of 1916, he announced that “the world has a right to be free from every
disturbance of its peace that has its origins in aggression and disregard of the rights of
peoples and nations™. In January 1918, Wilson publicized his plan for postwar
settlement: the Fourteen Points. It was the last of these points which captured

Wilson’s vision of postwar international security:

“14. The formation of a general association of nations under specific
covenants for the purpose of affording mutual guarantees of political
independence and territorial integrity for large and small states alike.”

Thus, with states committing themselves to act jointly in defence of one another's
political independence and territorial integrity, war could be averted and the old
realpolitik system would be overcome. This approach rested on the assumption that
all participants accepted peace — and the particular distribution of power upon which
it was made manifest — as a moral value. This shared moral outlook meant that
challenges to peace would be identifiable by all participants, who would collectively
mount a full, final and punitive response. Of course, for a security system in which

peace was ascribed moral value to work, some method of peaceful change would

! Charles Seymour, Intimate Papers of Colonel House (London: Emest Benn Ltd, 1926), vol 1, p216.
? Address to American League to Enforce Peace of May 27, 1916, quoted in Bruce Williams, State
Security and the League of Nations (Baltimore: Johns Hopkins Press, 1927), p70.

3 Martin Griffiths, Fi ifty Key Thinkers in International Relations (London: Routledge, 2000), p97.
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have to be permitted, and it was this aspect of collective security which Wilson

focussed upon in the lead-up to the Paris Peace Conference.

However, Wilson’s desire for a collective security system was not universally
embraced amongst his American advisers. From his Fourteen Points speech up until
his arrival in Paris almost a year later, Wilson’s own, verbose version of what was to
become article 10 of the League Covenant - the crux of the new collective security

system - had not changed:

“The Contracting Powers unite in guaranteeing to each other political
independence and territorial integrity; but it is understood between them
that such territorial readjustments, if any, as may in the future become
necessary by reason of changes in present racial conditions and
aspirations or present social and political relationships, pursuant to the
principle of self-determination, and also such territorial readjustments
as may in the judgment of three-fourths of the Delegates be demanded
by the welfare and manifest interest of the peoples concerned, may be
effected if agreeable to those peoples; and that territorial changes may
in equity involve material compensation. The Contracting Powers
accept without reservation the principle that the peace of the world is
superior in importance to every question of political jurisdiction or
boundary.”™

The many difficulties raised by such a detailed and unconventional provision were
not lost on some of those within Wilson’s government. Robert Lansing, the Secretary
of State, urged Wilson on January 7, 1919, to adopt a negative form of guarantee,
arguing that most states favoured an agreement of “self-denying character than
binding themselves to a vague duty to act in the future. He also noted that anti-
League interests would exploit a positive guarantee, especially in the US, by
questioning its consistency with the US Constitution’s allocation of war-making
powers, the Monroe Doctrine and the traditional American foreign policy of
isolationism, thus helping to undermine American support for the League. David

Hunter Miller, Legal Adviser to the American Peace Commission, initially backed

* David Hunter Miller, The Drafiing of the Covenant (New York: GP Putnam's Sons, 1928), vol 2,
p70.
> Miller, The Drafting of the Covenant, vol 1, p30.
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Lansing’s view, but became more apathetic as time passed, probably in response to

Wilson’s insistence on positive guarantees6.

It was against this background of discussions that by January 20, 1919, Wilson had
incorporated the words “as against external aggression” into the second line of his
draft article, after the words “territorial integrity”, on the suggestion of General
Tasker Bliss. From Bliss’ military perspective, it was important to clarify the nature
of the guarantees being entered into, and more specifically to stipulate that member
obligations among members extended to aggression from non-domestic sources only.
Wilson himself also recognized the necessity of preserving the rights of each people
within a state to revolt against their own government’, and hence he included the

Bliss amendment.

It is important to note that Wilson’s focus was to create a living institution with the
scope to address all international threats to the peace; he placed little value on the
consideration of legal technicalities, and therefore concerns about the vagueness of
the meaning of ‘aggression’ or the very wide scope of the obligations being created
were of little consequence to him®. From Wilson’s perspective, an international

system that recognized the moral value of peace would have no difficulty recognizing

¢ Miller, The Drafting of the Covenant, vol 1, pp30-33. In his account, Miller claims to have had an
equivocal attitude to article 10 at the time of the events. Miller's apparent equivocation can be
contrasted with the position taken by Lansing, who was increasingly left out as his opposition to
Wilson’s objectives and methods became more frequent and rabid: see Lansing’s account for a
scathing attack on Wilson and the record of the deterioration of their relationship: Robert Lansing, The
Peace Negotiations: A Personal Narrative (Boston: Houghton Mifflin, 1921). However, certain of
Lansing’s claims have been subject to challenge on the basis that many of the memoranda supposedly
comprising his diary may in fact have been written later in time: see Arthur S Link (ed), The Papers of
Woodrow Wilson (Princeton: Princeton University Press, 1966), vol 54, p4.

" Link, The Papers of Woodrow Wilson, vol 55, p319. This interpretation — namely, that League
assistance could not be sought by a member to “suppress a national movement within its boundaries™ —
is supported by Frederick Whelen, The Covenant Explained, For Speakers and Study Circles (London:
League of Nations Union, 1935), p62.

8 Lansing claimed that Wilson announced during a meeting of the American delegation to the Peace
Conference: “I don’t want lawyers drafting this treaty” (Link, The Papers of Woodrow Wilson, vol 54,
p4); however this claim is dubious for the reasons detailed in footnote six of this chapter.

Nevertheless, Lamont's observation of Wilson’s intolerance of technicalities in the context of
reparations lends support to this view: see TW Lamont, ‘Reparations’, in Edward Mandell House and
Charles S Seymour (eds), What Really Happened at Paris (London: Hodder and Stoughton, 1921),
pp259-290.
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aggression in practice, and unlike narrower terms such as ‘armed attack’, or ‘armed
hostilities’, ‘aggression’ was sufficiently flexible to move with the times, capturing
innovative ways of destroying a state’s political independence or territorial integrity.
As a Covenant term, ‘aggression’ had the added advantage of currency in everyday
language, important to Wilson for a number of reasons. Firstly, it reflected his high
level of popularity amongst peoples worldwide, and Wilson’s eagerness to achieve a
“people’s peace”g. Secondly, its incorporation at the heart of the Covenant helped to
communicate reassurance to the public that its hopes for a new international security
system to prevent another World War One had been accomplished. Thirdly,
identifying ‘aggression’ as the main target of League action acted as an invitation to
the public to participate in world affairs: it brought the burgeoning, political
watchdog power exercised by public opinion to bear upon one of the most prized and
jealously guarded decision-making powers traditionally reserved to a tiny minority

within the realm of high politics'®.

Since the Fourteen Points speech, Britain too had been drafting plans for
implementing Wilson’s goal. The Phillimore Plan of March 1918"!, the Smuts Plan
of December 19182 and the Cecil Plan of January 14, 1919 all reflected the British

preference for a negatively-framed guarantee: namely, a promise by League

% Remarks to Working Women in Paris of January 15, 1919, quoted in Link, The Papers of Woodrow
Wilson, vol 54, p273. Indeed, Herbert Hoover observed that “when Mr Wilson arrived in Europe, he
was almost believed in as the Second Messiah by the common people of every nation”: Herbert
Hoover, America’s First Crusade (New York: Charles Scribner’s Sons, 1942), p9. Wilson’s
tremendous popularity with ordinary folk can be compared with his lack of rapport with their leaders,
which has been described thus: “his presumption of superior knowledge and divine guidance often
outraged those who had to do business with him”: George Scott, The Rise and Fall of the League of
Nations (London: Hutchinson, 1973), p39. This view is supported by the writing of Harold Nicolson -
at the time, a junior member of the British delegation to the Paris Peace Conference - who wrote, in
relation to Wilson’s negotiations with Italy concerning the peace settlement, “It was his early
shambling over the Italian question that convinced us that Woodrow Wilson was not a great or potent
man...” : Harold Nicolson, Peacemaking 1919 (London: Constable, 1934), p184.

1 wilson explicitly acknowledged in the lead-up to the Covenant “we are depending primarily and
chiefly upon one great force, and that is the moral force of the public opinion of the world...” Miller,
The Drafting of the Covenant, vol 2, p562.

' Reproduced in Miller, The Drafting of the Covenant, vol 2, pp3-6. The Right Hon. Sir Walter GF
Phillimore served as a Lord Justice of Appeal from 1913 to 1916.

12 Reproduced in Miller, The Drafting of the Covenant, vol 2, pp23-60. General Jan Christiaan Smuts
served on the British War Cabinet from 1917 to 1919.

' Reproduced in Miller, The Drafting of the Covenant, vol 2, pp61-64. Lord Robert Cecil served as
the chief British negotiator for a League of Nations at the Paris Peace Conference.
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members not to start a war: (1) without first submitting the dispute to the prescribed
settlement procedure, and (2) against any member that complied with the result of
this procedure. Only in the event that a member breached this undertaking did the
other states accept the active obligation to take all measures appropriate for
restraining that member. The situation where the procedure produced no result was
left open, and thus presumably the path to war also. This approach was a significant
departure from the Wilsonian preference of a system of positive guarantees, and
remained a source of tension between the British and American delegations from the

commencement of negotiations in Paris onwards.

In the face of Wilson’s insistence on the establishment of positive guarantees to
tackle aggression as the foundation of the League system, it is not surprising that
Britain eventually changed strategy and released a new proposal, replacing Wilson’s

guarantees with the undertaking:

“to respect the territorial integrity of all States members of the League,
and to protect them from foreign aggression, and they agree to prevent
any attempts by other States forcibly to alter the territorial settlement
existix1g14at the date of, or established by, the present treaties of
peace.”

A few days later, Miller was sent to meet with Cecil in order to agree to a joint
Anglo-American draft, which produced in its first sentence virtually the first part of

what became article 10:

“The High Contracting Powers undertake to respect and preserve as
against external aggression the territorial integrity and existing political
independence of all States members of the League...”"

The rest of the provision from this draft, which attempted to reconcile with this duty

the issues of self-determination and peaceful change, was later abandoned'®. This

" Miller, The Drafiing of the Covenant, vol 2, p106.

5 Miller, The Drafting of the Covenant, vol 1, p71.

' The rest of the provision of the Cecil-Miller draft had read: “If at any time it should appear that any
feature of the settlement made by this covenant and by the present treaties of peace no longer conforms
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sentence from the Cecil-Miller draft was later incorporated into the Hurst'’-Miller
draft of February 1, 1919, which was subsequently chosen as the basis upon which
discussions of the League of Nations Commission would occur'®. Hence, prior to
Paris, Wilson’s vision of positive obligations to combat aggression remained largely

in tact.

(b) The Paris Peace Negotiations, 18 January 1919-21 January 1920

British unease with the radical Wilsonian vision of combatting every aggression
affecting the territorial integrity or political independence of League members did not
wane at Paris. Although Cecil’s own draft of January 20 referred to ‘aggression’, it is
evident that its meaning continued to worry him deeply throughout the Commission’s
discussions. Miller reported that Cecil believed the article 10 obligation extended to
war “if it means anything”, and “that things are being put in [to article 10] which

»1° In fact, according to Miller,

cannot be carried out literally and in all respects
Cecil still opposed creating positive obligations in principle, and wished article 10 as
drafted to be struck out entirely’®. Britain was supported in this view by Canada and

Australia, both of which feared greatly being dragged into another European war?’.

to the requirements of the situation, the League shall take the matter under consideration and may
recommend to the parties any modification which it may think necessary. If such recommendation is
not accepted by the parties affected, the States, members of the League, shall cease to be under any
obligation in respect of the subject matter of such recommendation. [In considering any such
modification the League shall take into account changes in the present conditions and aspirations of
peoples or present social and political relations, pursuant to the principle, which the High Contracting
Powers accept without reservation, that Governments derive their just powers from the consent of the
governed.”: Miller, The Drafting of the Covenant, vol 2, p134.

' Cecil Hurst was a British legal adviser at the Paris Peace Conference.

'8 See the minutes of the first meeting of the Commission in Miller, The Drafting of the Covenant, vol
2, pp231-255. The League of Nations Commission was established January 25, 1919 by plenary
session of the Paris Peace Conference. The Commission was composed of two representatives from
each of the five great powers — that is, the US, British Empire, France, Italy and Japan - and five
representatives chosen by the lesser Allies — namely, Belgium, Brazil, China, Portugal and Serbia:
George W Egerton, Great Britain and the Creation of the League of Nations (London: Scholar Press,
1979), p111.

' Miller, The Drafting of the Covenant,vol 1, pp168-169.

2 Miller, The Drafting of the Covenant, vol 1, p169.

2 Miller, The Drafting of the Covenant, vol 1, p281; text of the Borden memorandum and Hughes
critique, pp354-368. This was the beginning of Canada’s campaign to demolish article 10 entirely:
see below. The high number of casualties lost by Canada and Australia in World War One explained
to a great extent their reluctance to commit to an international guarantee against aggression: according
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However, knowing that complete abolition of the article was a political impossibility,
Cecil settled for proposing, on behalf of Britain, the omission of “and preserve as
against external aggression” from the text, in an attempt to limit the scope of the
obligation being undertaken. To abide by the minimal, vague requirement to respect
the political independence and territorial integrity of members was one thing; to agree
to preserve these against external aggression — an explicit, active, open-ended duty —
was quite another. In light of Britain’s status as a great power, it was aware that the
cost of any collective anti-aggression response would fall disproportionately on its
shoulders, and hence it was loath to commit itself to a broad-ranging obligation to act
in uncertain and potentially unforeseeable future conditions. When it became evident
that Britain would not achieve its proposed amendment, Cecil later sought to further
qualify article 10 by suggesting the addition of a clause permitting the intermittent
revision of treatiecs — a provision enabling peaceful change in international
relationships to occur. However, Cecil later conceded that this would not only
undermine the duty to preserve, but also the basic ‘respect’ obligation, hence the

peaceful change provision was incorporated elsewhere in the Covenant?.

By contrast, France proposed to omit article 10°s reference to territorial integrity and
existing political independence, thus widening the obligation of state parties to act in
relation to all external aggression. The development of article 10 thus far was viewed
by France as much too weak, and it fought hard for a more powerful League.
According to the French view, this League would include an international general

staff to consider military and naval questions, with a rapid reaction force at its

to one source, each country lost just under 50% and 65% respectively of the total number of soldiers
they mobilised: Lt the Honourable Staniforth Smith, Australian Campaigns in the Great War
(Melbourne: Macmillan, 1919). For further details of Canadian and Australian objections, see
Egerton, Great Britain and the Creation of the League of Nations, p145-147. The UK remained
staunchly opposed in principle to the notion of general guarantees throughout the League negotiations:
Frederick S Northedge, The League of Nations Its Life and Times 1920-1946 (Leicester: Leicester
University Press, 1986), p20.

22 Article 19 provided that “The Assembly may from time to time advise the reconsideration by
Members of the League of Treaties which have become inapplicable and the consideration of
international conditions whose continuance might endanger the peace of the world.” Text available
online <http://www.yale.edu/lawweb/avalon/leagcov.htm#art19>
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disposal comprised from the armed forces of members. In light of France’s
experience of World War One, it sought from the Covenant the very strongest and
most extensive guarantees possible, especially if, as Wilson intended, the League was
to supersede alliances as the traditional means of regulating the balance of power.
Failing the achievement of ironclad security guarantees in the League Covenant,
France would have preferred to abandon the League altogether and return to
conventional security measures employed at the conclusion of wars: namely, the
imposition of a punitive peace on the vanquished, and a new round of alliance

building®.

The American position was predictable. Wilson strongly supported collective
security, maintaining the importance of article 10 on the basis that “there must be a
provision that we mean business and not only discussion. This idea, not necessarily

n24

these words, is the key to the whole Covenant He wanted to ensure that the

League, from its commencement, was “more than an influential debating society”>.
To overcome the divergence between the expansive French approach to the League
and the conservative British approach, Wilson suggested the addition of the second
part of article 10: “In case of any such aggression the Executive Council shall advise
the plan and the means by which this obligation shall be fulfilled.” This reassured the
British that the Council — on which Britain would hold a permanent seat — would in
practice control League responses to any alleged aggression, thus qualifying to a
significant extent the broad, abstract and positive undertaking Wilson required. This
addition also carried implications of the institutionalization of international military

decision-making and cooperation which the French favoured, and for these reasons

the suggestion was acceptable to both Britain and France, and thus was adopted26.

% In fact, the traditional approach to security based on alliance building remained privately the
preference of some French negotiators, such as Clemenceau, the French Premier, who announced on
December 29, 1918, that “there is an old system which appears to be discredited today, but to
which...I am still faithful. Here in this system of alliance...is the thought which will guide me at the
conference”: Thomas J Knock, To End All Wars: Woodrow Wilson and the Quest for a New World
Order. (New York: Oxford University Press, 1992), p198.

2 Miller, The Drafting of the Covenant, vol 1, p168.

% Williams, State Security and the League of Nations, p76.

% On the French desire for a strong provision: see Alfred E Zimmem, The League of Nations and the
Rule of Law 1918-1935 (London: Macmillan, 1939), p247.
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The remaining drafting changes were largely cosmetic. Thus, by February 14, 1919
the day Wilson left Europe to consult members of the legislative bodies in the US

about the Covenant, article 10 read:

“The High Contracting Parties undertake to respect and preserve as
against external aggression the territorial integrity and existing political
independence of all States members of the League. In case of any such
aggression or in case of any threat or danger of such aggression the
Executive Council shall advise upon the means by which this obligation
shall be fulfilled.””’

Although discussions about article 10 continued on Wilson’s return to Europe on
March 14, it is largely this text which was finally adopted into the Treaty of
Versailles and agreed by the Allied and Associated Powers and Germany on 28 June
1919. Throughout the Paris negotiations and in the League provisions of the Treaty
of Versailles, then, the drafting of the ‘guarantee’ against aggression in article 10 of
the League Covenant revealed the tension between the pursuit of political self-interest
by the major European states in the aftermath of devastating conflict, and the aim of
avoiding another world war through the establishment of a new, morally-driven

security system.

(c) Wilson, Article 10 and The Fight for Ratification

The significance and operation of article 10 were central in the battle to secure US
ratification of the Treaty of Versailles. Confusion reigned over the article; however,
once the status of the Monroe Doctrine with respect to the Covenant had been
clarified®®, two issues remained: (1) the interrelationship between the Covenant and

the war-making power of Congress; and (2) the degree to which article 10 froze the

" Miller, The Drafiing of the Covenant, vol 2, p330.

% In article 21 of the Covenant , the effect of ‘regional understandings’ such as the Monroe Doctrine
was expressly preserved. Text available online
<http://www.yale.edu/lawweb/avalon/leagcov.htm#art21>.
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1919 political and territorial status quo, endorsing it with uniform legitimacy

worldwide.

In response to the first concern, Wilson emphasised the “new role and...new

» 29 of the US created out of World War One, and the moral character of

responsibility
article 10. “All the ideals of American history”*® militated against the US continuing
in its isolationist foreign policy. To the Senate Foreign Relations Committee on
August 19, 1919, Wilson reaffirmed that in the event of an external aggression, the
US retained veto power over any decision by the Council to advise members as to
their obligations. Thus, the significance of article 10 was ethical: it formed “a very
grave and solemn moral obligation”, but not a legal one, and hence was “binding in

conscience only, not in law™?'.

On questioning, Wilson reiterated that the article
represented “an attitude of comradeship and protection among the members of the
League, which in its very nature is moral and not legal”*?>. According to Wilson, if an
obvious breach of article 10 occurred, such as an uncontested invasion, the only legal
duty which would arise on the part of a member would be to apply the “automatic

2933

punishments of the Covenant There would be no immediate legal obligation to

wage war, though Wilson conceded, depending on the circumstances, there might be

»3  Wilson’s efforts to focus on the moral value of

“a very strong moral obligation
article 10 and play down its legal effect did not impress the Committee on Foreign

Relations, which stipulated in its report to the Senate:

“Under no circumstances must there be any legal or moral obligation
upon the United States to enter into war or to send its army and navy

¥ Knock, To End All Wars, p251.

30 Knock, To End All Wars, p261. In Wilson’s view, the US was a participant “whether we would or
not, in the life of the world. The interests of all the nations are our own also. We are partners with the
rest. What affects mankind is inevitably our affair...”: James Walker, State Morality and A League of
Nations (London: TF Unwin Ltd, 1919), p42.

3! Williams, State Security and the League of Nations, p76.

32 Williams, State Security and the League of Nations, p77.

33 Williams, State Security and the League of Nations, p77.

¥ Williams, State Security and the League of Nations, p77. Contrary to Wilson, Williams argues that
article 10 did create a legal obligation, despite a lack of specified sanction in the Covenant; if the
presence or absence of a sanction determined the issue, this would “set up a criterion of legality which
would deny the quality of law to practically the whole body of customary and conventional rules
which govern the relations of states™: pp85-6.

4]



abroad or without the unfettered action of Congress to impose
economic boycotts on other countries...nor can any opportunity of
charging the United States with bad faith be permitted...”>

In relation to the reverse situation — the power of the League to curb unilateral US
action — Wilson was more realistic: the League would, to a certain extent, infringe
the sovereignty of the US, but the requirement that League decisions be unanimous
meant the US could prevent any action being taken against itself. In any case, the
Council only had the power to advise; it was up to individual states to decide whether
or how to implement Council decisions. Thus, US actions would in all likelihood
remain free from interference. However, the mere possibility of interference from
non-American sources in US foreign affairs was seized upon by staunch opponents of

the League, such as Senator Henry Cabot Lodge, and exploited to great effect’®.

The second concern also generated much public debate. Some viewed article 10 as
cementing for all time the mistakes contained in the peace treaty, thereby requiring
the US to guarantee indefinitely an unjust and unstable settlement®’. Others viewed
article 10 as a form of validation of those empires already in existence. Certain
commentators also pointed out the inconsistency between the new rules accepted as
the modus operandi of the League, and the way in which the post-World War One
peace settlement itself had been achieved via recourse to old-style diplomacy®®. In
defence of the article, Wilson noted the protection it offered to small states, and the

restraints it placed on the more powerful. Without article 10,

“we have guaranteed that any imperialistic enterprise may revive, we
have guaranteed that there is no barrier to the ambition of nations
[including the United States] that have the power to dominate, we have

35 Williams, State Security and the League of Nations, pp78-79.

36 Lodge described article 10 as a “very perilous promise”: Link, The Papers of Woodrow Wilson, vol
55, p312.

3" Knock, To End All Wars, pp253-254. Thus, a journalist for Dial, the left-wing liberal fortnightly
publication, wrote that article 10 was dangerous because it appeared “in effect to validate existing
empires™: p253.

38 see the comments of Oswald Garrison Villard, editor of Nation, in Knock, To End All Wars, p253-
254.

42



abdicate}cgl the whole position of right and substituted the principle of
might.”

Despite Wilson’s responses to the concerns raised in relation to article 10, it remained
the main target of League opponents, and played a leading role in the Senate's
rejection of the Covenant, and consequently also the Treaty of Versailles, on
November 19, 1919*. Thus, Wilson’s efforts to establish a values-based collective
security regime targetting aggression to replace conventional means of promoting
international security were ultimately undermined from within. Though the values
underpinning Wilson’s vision were broadly American in origin, these were made
subordinate to American domestic concerns about the political impact of Wilson’s
system on US foreign policy decision-making, therefore preventing the US from
joining the League. Hence, the League was robbed of its most powerful potential ally

in the development of its new approach to international security.

2) Aggression and the End of World War One: Article 231 of the Treaty of

Versailles

The conflict between old-style diplomatic practices and the new, morally-driven
approach to security was also evident in the reparations provisions of the Treaty of
Versailles. That Germany had to pay something to fix the damage resulting from four
years of industrialized warfare was beyond question, even to the Germans
themselves. However, the differences in Allied views on what this liability entailed
in practical terms were so profound that they threatened to destroy altogether Allied
cooperation in the peacemaking process. Despite Wilson’s warning to delegates at
the Peace Conference “that it was impossible with one foot in the Old Order and the
other in the New to arrive anywhere”, this tension remained*!. It was in these

circumstances that a compromise was brokered, with the concept of aggression being

3% Knock, To End All Wars, pp261-262.

““The Covenant was defeated in the Senate by 38 votes to 53: see Henry C Lodge, The Senate and the
League of Nations (New York: C Scribner’s Sons, 1925).

4'Georg Schwarzenberger, The League of Nations and World Order (London: Constable and Co,
1936), p46.
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used to justify the wholesale assignment of moral responsibility for World War One

to Germany, and consequently, an accompanying degree of economic responsibility.

Possibly the most profound argument among the Allies concerned whether Germany
should be compelled to pay reparations for civilian damage, or an indemnity, which
would include reparations and a portion of the Allies’ war costs. Informed by both
legal advice and League aspirations, the American view favoured reparations only:
the US interpretation of the pre-armistice agreement of November 5 1918 signed
between the Allies and Germany precluded compensation for anything other than
civilian damage. Indeed, Wilson argued in response to the inclusion of war costs that
it “is clearly inconsistent with what we deliberately led the enemy to expect and

cannot now honorably alter simply because we have the power™*,

However, Britain, France and their associated allies had other ideas, which reflected
their own bitter experiences of World War One and their desire to ‘make Germany
pay’. This was evident from the pre-Armistice agreement onwards, when Britain
suggested that reference to German ‘invasion’ should be replaced by ‘aggression’, so
that Britain, as an uninvaded ally, might secure its own compensation claim, as well
as that of its Dominions*. Despite the terms of this earlier agreement limiting
German liability to civilian damage, Britain, and every other non-American
delegation to the Peace Conference promptly submitted a claim for the
reimbursement of all their war costs**. Britain was under particular pressure to do so:
the Prime Minister, David Lloyd George, had just been re-elected on a platform

which had exploited very successfully the desire of the British public and some

“’House and Seymour, What Really Happened at Paris, p270. For a view of the general approach of
the American Delegation to the issue of reparations, see Philip M Burnett, Reparation at the Paris
Peace Conference From the Standpoint of the American Delegation (New York: Columbia University
Press, 1940, 2 vols).

“* Howard Elcock, Portrait of a Decision: the Council of Four and the Treaty of Versailles (London:
Eyre Methuen, 1972), p34.

“ These claims were partly made out of necessity: the US insisted that its Allies repay the loans they
obtained from the US to finance their war efforts, and without some substantial contribution from
Germany on top of its repayments for material damage, these debts would have crippled the economies
of Britain and France, while leaving the German economy relatively unburdened: see Manfred F
Boemeke (ed), The Treaty of Versailles: A Reassessment After 75 Years (New York: Cambridge
University Press, 1998), p224.
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newspaper owners to enforce a punitive settlement on Germany®. In addition, the
inflammatory remarks of Australian Prime Minister Billy Hughes, who insisted upon
an indemnity, added to the pressure on Lloyd George to push for the recompense of
war costs in full. Once Lloyd George adopted this view at the Conference, public
expectations in Britain were raised even higher, placing the Prime Minister in a very
difficult position when it became clear that Britain would receive nowhere near her

entire war costs in repayment, which exceeded those of France*.

Only France was more adamant than Britain that Germany must repay on the basis of
an indemnity policy. Having experienced the most direct damage during the war?’,
and still feeling vulnerable, the French had an obvious interest in ensuring that the
payment of reparations was sufficiently onerous to keep Germany economically weak
for some time. It was also convenient for France to support the maximum
reimbursement, even in the knowledge that Germany would not be able to pay it, in
the hope of forcing the other Allies to shoulder some of the burden. France favoured
the continuation of economic cooperation among the Allies in peacetime and saw this

strategy as a way of getting its wish*.

By the time of Wilson’s departure from Europe on February 14, 1919, it was evident
that no consensus as to the final figure Germany should pay would be reached among
the great powers. Whereas the US suggested the total sum should be £4.4 billion,
Britain argued for £24 billion and France preferred £44 billion®. Of course, further
exacerbating the difficulty of determining an amount was the fact that at the time of

these negotiations, there was simply no way of knowing accurately (1) the extent and

“ In one of his election speeches, Lloyd George had declared “we shall go through these Germans’
pockets...”: Karl F Nowak (translated by Norman Thomas and EW Dickes), Versailles (London:
Victor Gollancz Ltd, 1928), p145.

46 Margaret O Macmillan, Peacemakers (London: John Murray, 2003), p202.

T Macmillan, Peacemakers, p192.

“*8 Macmillan, Peacemakers, p194. Later, in an effort to reduce the UK’s share of German payments,
and in response to the need for US support to ensure French security priorities were achieved, France
argued that costs resulting from direct damage only should be paid: pp202-203. For the role of
various French newspapers in pushing for maximum reparations from Germany, see George B Noble,
Policies and Options at Paris, 1919 (New York: Macmillan, 1935), p188-192.

4 Macmillan, Peacemakers, p195.
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value of the damage caused by Germany; and (2) the capacity of Germany to pay for
it*®. The fear of potential consequences if the figure set for repayment by Germany
was either too low or too high also played on the minds of the Allies, and influenced

their numbers accordingly.

The solution to this impasse was crafted by John Foster Dulles of the American
delegation. His idea was to draft a provision stating Germany’s responsibility in
theory for the whole cost of the war, but reducing its actual liability to an amount that
it was able to pay. Thus, similarly to the way in which Wilson would later seek to
distinguish between moral and legal obligations created by the League in his
submissions to the Senate’s Committee on Foreign Relations, Germany’s obligations
were also neatly separated into moral and legal categories. Dulles’ proposal was
readily supported by Lloyd George, and article 231 was drawn up and subsequently

approved on 7 April as follows:

“Article 231. The Allied and Associated Governments affirm and
Germany accepts the responsibility of Germany and her allies for
causing all the damage to which the Allied and Associated
Governments and their nationals have been subjected as a consequence
of the g\;ar imposed upon them by the aggression of Germany and her
allies.”

Thus, it was the labelling of Germany’s conduct in World War One as aggression —
the same term used to describe the target conduct and triggering mechanism of the
new League collective security system — that justified the punitive measures imposed
on Germany by the Allies as part of the peace agreement. While this move assuaged
the immediate diplomatic tensions among the Allies, the topic of reparations

remained difficult over the longer term>?.

% Indeed, Temperley claims that the question of Germany’s capacity to pay reparations attracted
possibly the widest range of views of any subject discussed at the Conference: Harold WV Temperley,
A History of the Peace Conference of Paris (London: Henry Fraude, 1920), vol 2, p49.

1 Allied and Associated Powers (1914-1920), The Treaties of Peace 1919-1923 (New York: Carnegie
Endowment for International Peace, 1924), vol 1, p123.

52 In the end, it was agreed that Germany would pay £1 billion to the inter-Allied Reparation
Commission by May 1921, and that this Commission would then determine how much, when, and at
what interest levels Germany would pay, up to a maximum of thirty years.
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German reaction to the Treaty of Versailles’ reparations provisions was very hostile.
Having accepted in principle its financial obligations to compensate for some damage
— namely that inflicted upon France and Belgium® - Germany now found itself
lumped with the entire moral blame for the war. Worse, no final payment figure had
been included in the Treaty, and the Germans consequently complained of being
forced to sign a “blank cheque™”. Nevertheless, Germany had little choice but to
accept the Treaty terms as proposed, not least because the complex series of
interwoven Allied compromises embodied in the draft left limited scope for German
input, without destroying altogether the Conference’s hard-won achievements>. The
fact that Germany was kept out of the League system until 1926 also ensured it could

not, in the interim, appeal directly to this body to seek variation of the Treaty's terms.

When 1921 came, the Commission set the total amount at £6.6 billion, but in practice,
clever drafting and finance arrangements ensured that Germany was bound to pay
under half this sum®®. Though Germany received credit for payments already made,
and its payment schedule was revised in its favour a number of times, it continued to
oppose bitterly the reparations scheme, and frequently defaulted on payments. That
German ‘aggression’ was not merely a political mistake but also somehow morally
aberrant behaviour in a way that the previous war-mongering of other powers had not
been, was a proposition rejected outright by German opinion. This opposition was
masterfully exploited by Hitler and contributed greatly to Nazism's initial rise to
power’’. Other developments also raised doubts about Germany’s identification in
the Treaty of Versailles as sole aggressor responsible for World War One, such as the
publication of Keynes’ work>® and of previously classified documents which pointed

to the responsibility of the prior governments of Russia and Austria-Hungary, arms

53 Boemeke, T reaty of Versailles, p226.

" Macmillan, Peacemakers, p192.

55 Boemeke, Treaty of Versailles, p242.

% Macmillan, Peacemakers, p490.

37 Amold J Toynbee, “The Main Features in the Landscape”, in Lord Riddell (ed), The Treaty of
Versailles and After (London: George Allen and Unwin Ltd, 1935), p55.

58 John M Keynes, The Economic Consequences of the Peace (London: Macmillan, 1919).

47



manufacturers or capitalism®. Thus although by 1932, Germany may have paid only
about £1.1 billion reparations in total, events impacting on international political
conditions meant that none of the Allies was willing any longer to exercise its
enforcement powers under the 'Treaty in order to compel Germany to pay more.
Changing perceptions of the reparations clauses, and the emergence of more pressing
political priorities, such as the rise of fascism in Italy and Germany and bolshevism in
Russia, overtook the ongoing implementation of the reparations provisions, which
were concerned with assigning moral and legal responsibility for political events now

long since past®.

(3) Aggression and Articles 227-230 of the Treaty of Versailles

Further evidence of the extent to which the promotion of international moral values is
constrained by prevailing international political circumstances is apparent in articles
227-230 of the Treaty of Versailles. As part of the Allies’ punitive peace terms, in
article 227, they stated their intention to try Kaiser Wilhelm, the German head of state
during World War One, for “a supreme offence against international morality and the

2561

sanctity of treaties” . The tribunal established for this purpose would be “guided by

the highest motives of international policy, with a view to vindicating the solemn
obligations of international undertakings and the validity of international morality”®?.
Further provisions in the Treaty of Versailles compelled Germany: (1) to accept the
right of the Allies to prosecute in military tribunals German nationals alleged to have

violated the laws and customs of war or to have committed crimes against Allied

%% Macmillan, Peacemakers, p489.

5 On the impact of the Bolshevik revolution in Wilson’s thinking at the time of the peace settlement,
see N Gordon Levin, Woodrow Wilson and World Politics (Oxford: Oxford University Press, 1968),
pp129-153.

*' Allied and Associated Powers (1914-1920), The Treaties of Peace, 1919-1923,vol 1, p121.

82 Allied and Associated Powers (1914-1920), The Treaties of Peace, 1919-1923, vol 1, p121.
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nationals®; (2) to surrender German nationals requested by the Allies**; and (3) to

provide all necessary documentation in these matters®.

Article 227 was included in the Treaty of Versailles as a result of the findings of the
Commission on Responsibilities, a fifteen-member panel established in January 1919
by the Paris Peace Conference to inquire into the origins of World War One. The
Commission concluded that the German government assisted Austria-Hungary to
initiate war against Serbia, and that Kaiser Wilhelm acted either as the leader of the
German government at the relevant time, or as the government itself. It further
concluded that by Germany’s breach of Belgian neutrality, Germany had provoked
Britain to enter into World War One®. Once again, it was Britain and France that
were most in favour of punishing Germany by trying Kaiser Wilhelm; Wilson, the US
members of the Commission and Japan all opposed the idea. Nevertheless, Wilson
attempted a draft of article 227 which included an explicit statement that the offence
Kaiser Wilhelm was being charged with was not criminal. However, this was later

excluded, probably on the suggestion of Lloyd George, Britain’s prime minister®’.

The degree to which the Allies had overestimated the force of international morality
in international relations was confirmed when they took steps to enforce article 227.
Kaiser Wilhelm had already escaped to the Netherlands, a neutral state not party to
the Treaty of Versailles, by the time the latter was signed; thus, in January 1920, the
Supreme Council issued to the Netherlands a formal demand for Kaiser Wilhelm.

The demand implored the Dutch Government to fulfill its:

%3 See articles 228 and 229 in Allied and Associated Powers (1914-1920), The Treaties of Peace, 1919-
1923, vol 1, pp121-122.

% See second paragraph of article 228 in Allied and Associated Powers (1914-1920), The Treaties of
Peace, 1919-1923,vol 1, pp121-122.

5 Article 230 in The Treaties of Peace, 1919-1923, vol 1, p122. Although not specifically referring to
aggression, these provisions were the precursor to efforts in the aftermath of World War Two to
prosecute Japanese and German leaders for the crime of aggression; by its terms, article 227 essentially
acknowledged that Kaiser Wilhelm’s offence was of a moral nature, not recognized in either
international law or criminal law.

5 JB Scott, “The Trial of the Kaiser’, in House and Seymour, What Really Happened at Paris, pp235-
236.

87 Scott, “The Trial of the Kaiser’, p237.
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“duty to insure the execution of Article 227 without allowing
themselves to be stopped by arguments, because it is not a question of
a public accusation with juridical character as regards its basis, but an
act of high international policy imposed by the universal conscience,
in which legal forms have been provided solely to assure to the
accusg:gd such guarantees as were never before recognized in public
law.”

In response, the Dutch Government refused to surrender Kaiser Wilhelm, arguing that
it was bound by no international duty to do so, and that Dutch tradition “has made
this country always a ground of refuge for the vanquished in international
conflicts”®. Further correspondence between the Dutch authorities and the twenty-
six member Council of Ambassadors, which was charged with implementing the
terms of the Treaty of Versailles, took place in February and March 1920 without
resolution, and Kaiser Wilhelm enjoyed the protection afforded to him by the Dutch
Government for the rest of his life’®. Thus, the power of international morality was
proven to be of little consequence outside that group of states which shared the values

1t promotes.

The enforcement of articles 228-230 of the Treaty of Versailles experienced a similar
fate. At the beginning of February 1920, the Council of Ambassadors identified 900
Germany nationals it wished to prosecute, and presented their names to the president
of the German peace delegation in Paris”’. However, Germany later advised that on
political and economic grounds, it could not surrender these nationals in accordance
with Allied demands, but would be willing to prosecute the 900 before a German
court at Leipzig. The Allies accepted this proposal, on the proviso that if they felt
that justice had not been served by the Leipzig court, they could establish their own
tribunals for trying the German nationals. In the end, only a tiny fraction of this 900

88 Scott, “The Trial of the Kaiser’, p243.

¢ Scott, “The Trial of the Kaiser’, p244.

70 Kaiser Wilhelm died in 1941.

™ Geo. Gordon Battle, “The Trials Before the Leipsic Supreme Court of Germans Accused of War
Crimes’ Virginia Law Review, 8 (1921), p5.
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were tried by a German high court, and these were either acquitted or only very
lightly punished”.

(4) Conclusion

This chapter demonstrated that from the earliest days of the Paris Peace Conference
onwards, the post-World War One settlement contained within its terms a strong
tension between the Wilsonian ideal of a new international collective security system
and traditional security measures aimed at regulating the balance of power, such as
alliance-building. As a consequence of this tension, it was revealed that the concept
of aggression was used in two different ways: (1) to describe the conduct specifically
targetted by the new collective security obligations; and (2) to describe the conduct of
Germany in World War One, this latter description acting to justify the punitive terms
of the Treaty of Versailles. Thus, the concept of aggression itself exemplified the co-
existence of the two competing approaches to international security. However,
skepticism about the new collective security model on the part of the major European
powers and the failure of the US to ratify the Treaty of Versailles meant that
conventional balance of power methods remained the primary means of pursuing
international security. Hence, the significant role envisaged for international morality
under the collective security model did not eventuate, and instead the impact of moral
values was limited by changing political conditions, as fluctuating reactions to
articles 231 and 227-230 showed. Nonetheless, the way in which the concept of
aggression was used at this time highlighted the strength of reactions to World War
One, and the lengths some were prepared to go to in order to avoid such a conflict

again.

"2 Claud Mullins, The Leipzig Trials (London: HF and G Witherby, 1922).
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Chapter Three: Aggression at the League, 1920-1940

Although the post-World War One settlement had demonstrated the ongoing
significance of traditional security methods in the political calculations of the major
powers — at the expense of Wilson’s morally-driven collective security model — the
tension between these two approaches continued, as the concept of aggression in
League policy-making and practice reveals. As long as states insisted upon
conventional means of ensuring their own security, collective security would not
work, and it was this growing realisation which generated initial efforts within the
League to amend the concept of aggression featured in the Covenant. However, these
efforts achieved little, and the main result was conflict which was either not
prevented or resolved effectively by the League, or simply not addressed within
League auspices at all. Yet this is not the entire story: on certain occasions, the
concept of aggression under article 10 of the Covenant was invoked and conflict
successfully resolved. We now tum to League policy-making and practice to

examine further the role of the concept of aggression.

(1) Canadian Attempts to Amend Article 10

The obligation to combat aggression, at the heart of the League Covenant, was not
even universally supported among those states that became members of the League.
Canada was deeply concerned about the endurance of article 10 despite its protests
during the peace negotiations, and proposed the provision be struck out altogether
during the first and second assemblies of the League. Canadian opposition revisited
criticisms raised during the US ratification debate. The basis premise of article 10
came under direct attack, Canada taking issue in particular with the assumptions that:
(a) all existing territorial boundaries were just and expedient; (b) these boundaries
would continue permanently to be just and expedient; and (c) the Signatories to the
Covenant held themselves responsible for these boundaries'. In light of the

dynamism of international conditions, Canada argued it was not possible to determine

! Miller, The Drafting of the Covenant, vol 1, p358.
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if a given frontier would always conform with the needs of justice, and consequently
Canada did not wish to be called upon to defend a potentially unjust state of affairs.
Canada also claimed that, if Wilson had been correct and League members were
legally free to ignore the advice of the Council as to how to fufil the obligations
created by article 10, the provisiop was worthless in reality anyway, which was
sufficient reason for members seeki‘ng to rely upon article 10 for protection, as well as

for members providing that protection, to complain?.

In response to these concerns, the First Committee of the League drafted a report
reiterating that article 10 does not cement the existing territorial status quo for all
time, but merely delegitimises acts of external aggression as a way of changing
territorial integrity and political independence®. Other members favouring a strong
League insisted that article 10 was the foundation of the Covenant, and they simply

would not entertain the possibility of its exclusion.

However, this did not satisfy Canada, which was still anxious to avoid any
commitments which might oblige it to participate in another World War One®. By
the fourth League Assembly of 1923, accepting that its chances of getting article 10
severed from the Covenant were slim, Canada altered course, suggesting an
‘interpretive resolution’ in order to clarify the scope of article 10. The two main
points Canada wished to make explicit were: (1) that the Council, when advising the
application of military measures under article 10, would be bound to consider the
“geographical situation and the special conditions of each State™; and (2) that each
member retained the power to determine to what extent it must use its armed forces in
conformity with this obligation. Although, as Walters argues, each of these
conditions were implicit in the drafting of article 10 anyway, it had been politically

expedient not to acknowledge them expressly, in order to reassure those states most

2 World Peace Foundation, Second Yearbook of the League of Nations: Record of 1921 (Boston,
1922), p195.

3 World Peace Foundation, Second Yearbook of the League of Nations: Record of 1921, p196.

* For details of the high proportion of Canadian World War One casualties, see footnote 21 in chapter
two of this thesis, p37.

5 World Peace Foundation, Fourth Yearbook of the League of Nations: Record of 1923 (Boston,
1924), p86.
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in need of international security guarantees®. In the final result, the interpretive
resolution was not adopted as a consequence of the single negative vote of Persia,
though the resolution attracted support from twenty-eight other powers excluding
Canada’. However, the Canadian campaign had brought the attention of League
members and public opinion to the League’s operating assumptions, which continued

in force implicitly despite the outcome of the vote.

The widespread awareness of the fact that each League member was ultimately free
to decide how to respond to the advice of the Council in the event of an external
aggression, which was produced by the Canadian campaign, reinforced the great
extent to which traditional security perspectives informed and shaped state practice
within the League system. The realisation-that the obligations created in relation to
aggression under article 10 were not as iron-clad as they first appeared led to a
reconsideration of other Covenant provisions and how they might be strengthened.

Through this process, another weakness of the Covenant was identified.

(2) The ‘Gap’ in the Covenant

Certain League members now noted publicly that even if articles 11-16 of the

Covenant were strictly adhered to, war was still a legal possibilitys. The questions

® Francis P Walters, History of the League of Nations (Oxford: Oxford University Press, 1952), p259.
7 By the end of 1923, there were 54 League member states.

8 Article 11 of the League Covenant read as follows: “Any war or threat of war, whether immediately
affecting any of the Members of the League or not, is hereby declared a matter of concern to the whole
League, and the League shall take any action that may be deemed wise and effectual to safeguard the
peace of nations. In case any such emergency should arise the Secretary-General shall on the request
of any Member of the League forthwith summon a meeting of the Council. It is also declared to be the
friendly right of each Member of the League to bring to the attention of the Assembly or of the Council
any circumstance whatever affecting international relations which threatens to disturb international
peace or the good understanding between nations upon which peace depends”. Article 12 provided
that “The Members of the League agree that if there should arise between them any dispute likely to
lead to a rupture, they will submit the matter either to arbitration or to inquiry by the Council, and they
agree in no case to resort to war until three months after the award by the arbitrators or the report by
the Council. In any case under this Article the award of the arbitrators shall be made within a
reasonable time, and the report of the Council shall be made within six months after the submission of
the dispute™: The Treaties of Peace, 1919-1923, both p14. The text of articles 13-16 is available
online <http://www.yale.edu/lawweb/avalon/leagcov.htm>. War would still be Iegal in the event of no
award or report being agreed, for instance: see Northedge, League of Nations: Its Life and Times
1920-1946, p28.
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were raised: how was this ‘gap’ reconcilable with the undertaking in article 10, and
what measures could be taken to eradicate the 'gap', thereby strengthening

international security?

In response to these questions — and further proof of the League’s subordination to
traditional power politics - efforts both inside and outside the League were made to
achieve this heightened security. Within the League, the Treaty of Mutual Guarantee
and Geneva Protocol never made it past the draft stage, and it was against this
backdrop that League attention shifted back to the Covenant, and the issue of defining
aggression arose’. Noting the great difficulty of gaining unanimous support for any
definition of aggression, the League's Committee on Arbitration and Security
concluded in 1928 that “any attempt to lay down rigid or absolute criteria in advance
for determining an aggressor would be unlikely in existing circumstances to lead to

any practical result”'’.

Nevertheless, the report of the second session of the
Committee identified certain acts, drawn from earlier agreements, which could be
classified as acts of aggression in certain circumstances. Two suggestions about how
to decide whether or not aggression had taken place were also made by the
Committee: (1) determination by unanimous vote of the Council, not counting the
votes of the belligerent parties, as per the Locarno Treaty system''; and (2)
determination as per the Geneval Protocol system, which presumed any state engaged

in hostilities was an aggressor. However, the Committee also acknowledged serious

objections to both of these approaches'?. The failure of League attempts to broker

% The 1923 Treaty of Mutual Guarantee, which pledged immediate and effective aid to any attacked
signatory from all other signatories of the same region, was condemned by the Soviet Union, US,
Germany, the European neutrals, and Britain and its Dominions. France, Poland, Czechoslovakia,
Belgium, the Baltic states and Finland all supported this Treaty. The 1924 Geneva Protocol, which
created a rebuttable presumption that in the event of hostilities, any state is an aggressor (article 10),
was opposed by the League's most important member, Britain.

10 League of Nations Official Journal 9 (1928), p671. The year before, Sir Austen Chamberlain,
British Foreign Secretary, had expressed in the House of Commons concern that any listed criteria of
aggression would create “a trap for the innocent and a signpost to the guilty”: as quoted in Stone,
Aggression and World Order, p36.

"' The Locarno Treaty is discussed in further detail below.

12 League of Nations Official Journal 9 (1928), p666. This Committee was also responsible for the
drafting of the Treaty to Improve the Means of Preventing War (1931) and the Convention on
Financial Assistance to a Victim of Aggression (1930), both of which were approved by the Assembly,
but which did not enter into force.
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new international security assurances and the dead-end it reached in relation to
defining aggression led to the abandonment in 1928 of efforts to bridge the ‘gap’ in
the Covenant. The League’s focus on ‘defining’ aggression implicitly confirmed the
failure of collective security in practice — the concept of aggression was no longer an
abstract, universal, unifying, moral notion upon which the maintenance of
international security could be assured; it now apparently required ‘definition’ to

achieve more effectively its purpose.

(3) The 1933 Soviet Draft Definition of the Aggressor

Efforts to define aggression were revived in 1933, with the submission by the Soviet
Union of a Draft Definition of the Aggressor'>. The Soviet definition listed five acts,
the initial commission of which would make any state the aggressor; it expressly
rejected any form of political, strategic and economic justifications for the five
aggressive acts listed; and it reiterated the right of a threatened state to resort to
“diplomatic or other means” for the solution of the conflict, including military
measures short of crossing international boundaries. Consideration of this draft
definition, along with a Belgian proposal concerning the fact-finding process in the
case of aggression, was delegated to the Committee on Security Questions, which
produced the Politis Report of May 1933. Ultimately, despite amendments to the

Soviet draft, it did not attract sufficient support and was therefore not finalised'.

This is not surprising, as by 1933 political conditions had shifted once again. By this
date, the unwillingness of important League members to address many serious
conflicts was very evident from experience'”, and it was equally clear that no
definition of aggression — even if consensus around a definition was possible — would

overcome this problem on its own. In fact, the Soviet Union’s Draft Definition of the

13 League Document Conf.D/C.G.38, reproduced in Ferencz, Defining International Aggression, vol 1,
pp202-203.

' While on the one hand, the Soviet draft was supported by France and China, on the other, Britain,
Germany, Hungary, Italy, Spain and Switzerland preferred a more flexible definition which would
allow all the relevant circumstances in a particular incident to be considered.

' This theme is explored in greater detail in the next section.
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Aggressor is better interpreted as a reaction to these changed political circumstances
of the 1930s. In particular, the departure of Germany and Japan from the League in
1933 motivated the Soviet Union to submit its Draft Definition of the Aggressor and
join the League, so that it would have a basis upon which to call for assistance in the

event of German or Japanese attack'®.

(4) International Security Agreements Made Outside the L.eague

The signing of security treaties outside the League merely underscored how far short
of collective security the League fell in practice. The 1925 signing of the Locarno
Pacts between Germany, France, Belgium, Britain, Italy, Poland and Czechoslovakia
was a significant example. According to this treaty, Germany, France and Belgium
agreed to view existing boundaries and the demilitarized Rhineland zone as
inviolable, and to not attack, invade or resort to war against one another in any
circumstance. Britain and Italy, as guarantors of the agreement, were to help any
victim state at once in the event of breach. Four arbitration conventions were
included in the pacts, and any party which refused to surrender to arbitration, or to
abide by the arbitral award recommended in accordance with these procedures, would

be considered the aggressor.

The Locamo Pacts undermined League procedures greatly by providing an alternative
international forum for discussion and dispute settlement among the important
Locamo states. These states no longer had much incentive to use the League, which
could only operate with the agreement of a much larger group of nations. Locamo
also provided its signatories with a good cover for meeting exclusively and privately
to discuss matters of concern, the scope of which extended in practice to include
issues properly within the League’s jurisdiction. Hence, as early as five years after its

establishment, the League had in practice been downgraded to the "influential

'8 Walters, History of the League of Nations, p579. Although the Soviet Union had already instigated
pacts of non-aggression with all of her neighbours, none of these obliged the parties to help each other
fight aggression from a third party. See the text of these treaties of non-aggression between the Soviet
Union and Afghanistan, Finland, Poland, and Estonia, as well as similar security agreements with other
states, in MM Litvinov, Against Aggression (London, 1939), p144-.
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debating society""’

9518

Wilson had feared; the damaging effect of these private “Locamo

Tea Parties”'” is revealed in the next section.

(5) Aggression and League Practice

Further confirmation of the continuing significance of traditional security thinking
based on balance of power considerations is evident from League practice. However,
this practice also shows that, in certain circumstances, the League’s obligations to
combat aggression did operate effectively, though not necessarily in the way League
drafters had intended. The following examples illustrate the nature and extent of the
contribution to the maintenance of international security made by the concept of

aggression.

(a) Successful Applications of Article 10

(i) Greece-Bulgaria Dispute, 1925

Article 10 was first applied successfully in 1925 to a dispute occurring along the
frontier between Greece and Bulgaria. In October of that year, following the Greek
invasion of Bulgaria, the latter requested on the basis of articles 10 and 11 that the
Secretary-General convene immediately a meeting of the Council. Greece denied any
aggressive intent, claiming it was compelled to act in defence of its border
populations, which were constantly under threat from Bulgarian gangs'®. The next
day, the Acting President of the Council issued a telegram to the Greek and Bulgarian
governments reminding them of their obligations under article 12 of the Covenant,
and urging them to refrain from any further military actions and to return to their
respective frontiers pending consideration of the situation by the Council. Three days

later, the Council met and placed a time limit of 60 hours on both of the parties to

17 See footnote 25 in chapter 2 of this thesis, p39.

'8 Walters, History of the League of Nations, p341.

' World Peace Foundation, Sixth Yearbook of the League of Nations: Record of 1925 (Boston, 1926),
p1708.
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bring effect to the Acting President’s suggested actions. The Council also requested
that France, Britain and Italy send representatives to the area to observe and report
once these actions had been completed. By October 29, the Council was informed
that both sides had complied with the Acting President’s request, and the Council
then appointed a Commission of Inquiry to go to site of the incident and investigate
its causes. The Commission later concluded in December 1925 that responsibility for
the initial incident was shared, and it recommended that Greece pay Bulgaria £45,
000 for its losses, a figure which took into account the death of a Greek officer during
the skirmish. Once again Greece and Bulgaria complied promptly with the

Commission’s findings and the dispute was settled.

A more obvious, textbook example of collective security in practice is difficult to
imagine. The crossing of a border by armed forces without the prior consent of the
relevant state was exactly the type of action caught by 'external aggression' under
article 10. Thus, immediate Council response was the obvious requirement, the
complication of considering the Greek defence argument unnecessary at this stage.
Once the situation had stabilised, then the Commission of Inquiry turned to consider
the merits of each side's claims, which is evident in its final conclusion that both

states were responsible.

Crucially, League action in this case was made possible because the vital interests of
the great powers were not involved; there were no powerful political factors
constraining the League in the carrying out of its functions. Without such barriers,
the unhindered Council performed its duties effectively, and Greece and Bulgaria had

little choice but to follow the Council’s recommendations.
(ii) Ethiopia vs British-Italian Agreement, 1926
One of the more unique situations in which the League was approached on the basis

of article 10 concerned an agreement between Italy and Britain to support each other

in their efforts to promote their economic interests in Ethiopia. Prior to the
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agreement, Britain had attempted to negotiate directly with Ethiopia for permission to
build a dam in Lake Tsana, but these negotiations had not been concluded. In
exchange for Italian backing of this objective, Britain agreed to assist Italy to obtain
its own concessions from Ethiopia, which included the grant to Italy of a zone of

exclusive economic influence in the west of Ethiopia®.

In June 1926, both Italy and Britain communicated these terms to the Regent of
Ethiopia, who promptly forwarded the correspondence and his own letter of protest to
the Secretary-General and requested all documents be circulated to League members
for their consideration. The Regent interpreted the agreement as a bilateral pact to
exert pressure upon Ethiopia in the event that it denied the economic concessions
sought, and claimed that this comprised an indirect threat to Ethiopia’s territorial

integrity and political independence, thus breaching article 10.

Before the Regent had an opportunity to respond to the Secretary-General’s inquiry
as to whether Ethiopia wished to place the issue on the agenda of the next Council
meeting, Britain and Italy sent letters to the Secretary-General disavowing any ill
intentions on their part, maintaining that the agreement was only binding between
themselves, and upholding the freedom of Ethiopia to make its own decisions. The
issue was thus resolved through the good offices of the League before it reached the

Council stage.

What is striking about the Ethiopian-British-Italian case is that the Regent of Ethiopia
sought to classify as aggression conduct differing greatly from that originally
intended by Covenant drafters. Here, no armed hostilities had broken out, nor did
there seem any imminent prospect that they would. The aggression complained of
was conceived in purely economic and political, not military, terms: the coordination
of the strategies of two great powers in their own best interests in order to influence
the foreign policies of a weaker power. Why did Britain and Italy back down from

their original position, before the Ethiopian situation ever made it on to the Council

 Walter R Sharp, Contemporary International Politics (New York: Rinehart and Co, 1940), p619.
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agenda? Ultimately, the political cost to Britain and Italy in terms of embarrassment,
damage to reputation and the potential loss of public support for any League system
at all in the event of obvious great power bullying outweighed the marginal benefits
conferred by the agreement, and thus it was shelved - at least publicly. On this
occasion, it was more prudent for Britain and Italy to support the League system in
which they enjoyed prominent positions by distancing themselves from an agreement
which was inconsistent with League values, than to insist on their own immediate,

narrowly-framed self-interest, which might irreperably damage that system.

This scenario revealed how League obligations could be used by smaller powers to
defend their own interests against major powers on moral grounds. Though the
conduct of Britain and Italy did not constitute aggression as initially envisaged at the
creation of the League, it was contrary to the spirit of state equality and cooperation
in which the League was established, with the major powers playing a significant role
in this establishment. Hence, proof that two of the major powers did not consider
themselves bound to act in accordance with values underpinning international
standards of their own making was a serious embarrassment, which could undermine
confidence in the League system and thus threaten international security. With little
to gain from upholding the agreement, Britain and Italy publicly sought to explain
their actions in terms consistent with League principles. Ethiopia had successfully
used article 10 and the League system to raise awareness of its plight and exert moral
pressure on Britain and Italy to back down. However, there would be other occasions
when such a strategy would be less successful, most notably when the political costs

for the major powers were higher.

(b) Unsuccessful Applications of Article 10

(i) Manchuria 1931-1933

In September 1931, Japanese forces left their posts along the Southern Manchurian

railway zone and occupied the Chinese cities of Mukden, Antung and other locations.
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China was quick to denounce Japanese actions as aggressive, and formally invoked
article 11 of the Covenant in its appeal to the League. Japan argued that the Chinese
army had attacked the railway zone, and that Japanese measures were merely by way
of response to ensure the safety of the lives and property of Japanese nationals.
Although the Council adopted a resolution requesting Japan to withdraw and China to
assume responsibility for the safety of the Japanese during this process, a
Commission of Inquiry was not sent at this stage. Despite support for a commission
from the UK and China, the US viewed direct negotiation between Japan and China
as the preferred method of settling the dispute. Hence, in an effort not to isolate the
US after the advent of its more cooperative approach to the League since 1928, the

Council refrained from sending a commission.

By early October, Japan had bombed the city of Chinchow and there appeared to be
few signs that Japan would comply with the Council’s September resolution. At the
following Council meeting, the US sent a representative, but their role was limited to
listening to the Council’s discussions as they related to the provisions of the Kellogg-
Briand Pact’’. A second resolution was instigated at the end of October requesting
the completion of the Japanese withdrawal within three weeks, followed by the
resumption of direct negotiations, but Japan voted against this resolution, and because
of the unanimity rule concerning article 11, the resolution was of no legal effect®.
Although the major powers were in a position to refute this legal interpretation, each
was preoccupied with problems closer to home®, and the smaller powers were left

impotent without major power leadership.

2! The signatories of the 1928 Kellogg-Briand Pact, which included the US, agreed in article 1 to
renounce war as an instrument of national policy in their relations with one another. John Lewis
Gaddis has described the American public of the interwar period as suffering from “a kind of moral
anaesthesia in international affairs”: ‘Order versus Justice: An American Foreign Policy Dilemma’, in
Rosemary Foot, John Lewis Gaddis and Andrew Hurrell (eds), Order and Justice in International
Relations (Oxford: Oxford University Press, 2002), p158.

22 Sharp, Contemporary International Politics, p576.

2 For instance, at this time, the UK was struggling with the effects of the global economic depression
— September 20, 2 days after Manchurian affair erupted, the UK went off the gold standard:
Northedge, League of Nations Its Life and Times 1920-1946, p140. Similar economic shocks were
experienced in Germany and France: Northedge, League of Nations Its Life and Times 1920-1946,
pl4l.
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During November and December 1931, the situation deteriorated further, while the
League struggled to harness the political will necessary to address the situation and
keep apace of events: by the end of February 1932, Japan had three provinces of
China under direct Japanese control. Out of desperation, and following the expansion
of fighting to Shanghai, on January 29, China requested the application of article 10
to the dispute®. Japan contended that aggression under article 10 occurred only
when a member “intends to occupy the territory of another Power with the
determination to remain there...when there is permanent occupation with clearly

23 Japan sought to argue on the basis of necessity that

indicated territorial designs
her actions did not amount to aggression: once the safety of Japanese nationals had
been ensured and the possibility of Chinese attack of the railway zone thwarted,

Japan would withdraw.

In an attempt to circumvent the paralysis of the Council, the dispute was referred to
the Assembly. It was in this forum that public opinion in favour of China began to
mobilise, which was China’s primary aim in seeking Assembly involvement. By
September 1932, the report of a Commission of Inquiry largely vindicated the
Chinese version of events, and the Assembly adopted a series of recommendations
for settling the dispute in accordance with this report. Moreover, the US endorsed the
Assembly’s conclusions. In the face of such opposition, Japan chose to withdraw
from the League in March 1933. By May of that year, both sides had signed a truce
which kept the peace between them until 1937.

However, in July 1937, a new outbreak of hostilities near Beijing reignited the Sino-
Japanese conflict. China initially approached the signatories of the nine-power
Treaty of 1922, which laid down the principle of respect for the status quo in China,
but a conference of the parties did not result in any action. Thus, in 1938, China
appealed to the League for sanctions to be applied against Japan in accordance with

article 16. Though the Council determined that members were entitled to apply the

> In its application, China also referred to Covenant article 15.
Z World Peace Foundation, League of Nations Official Journal 13 (1932), p344.
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measures stipulated under article 16, in practice this had little effect. By this time,
inconsistent application of the obligations under the Covenant was commonplace:
Germany and Italy had already been successful in Spain?® and Czechoslovakia, and
the most powerful League members were even less prepared to fulfil the duty of
combatting Japan. Hence, the great powers' preoccupation with their own vital
interests prevented the League from performing its article 10 obligation under the

Covenant in relation to the Japanese invasion of China®’.
(ii) Italo-Ethiopian Dispute 1935-1936

Lessons for potential aggressors from the Sino-Japanese dispute were not lost on
Italy. An incident between Italian and FEthiopian armed forces broke out on
December 5, 1934 at Wal-Wal, which Ethiopia requested the Secretary-General bring
to the Council’s attention. By January 15, 1935 Ethiopia had put in a formal request
for the dispute to be included on the Council’s agenda. However, Italy convinced the
Council and Ethiopia to accept postponement of League discussion in relation to the
dispute on the basis that Italy would settle it in accordance with an existing agreement
between the two states”. Despite consistent appeals by Ethiopia to the Council to
take up the dispute in the months that followed, it was not until September 1935,
when Ethiopia exhorted the Council to exercise its powers under Covenant articles 10

and 15 that the Council included the dispute on its agenda.

% German and Italian assistance to the Spanish rebels during the Spanish War - which commenced in
July 1936 - was the substance of an appeal by Spain to the League. Though Spain put forward the case
that this amounted to a new kind of aggression that needed to be dealt with under the Covenant
accordingly, the ongoing concern of Britain and France not to provoke an open conflict with the Axis
powers compelled the former to use their positions of power to discourage League action on the
Spanish question. When the issue was finally examined by the Assembly, the response to Spain’s wish
to be declared a victim of foreign aggression was a proposed resolution that unless all foreign
combatants were withdrawn from the conflict immediately and completely, League members would
consider abandoning their policy of non-intervention. However, this resolution was defeated; no
further League action was able to be taken and the Axis powers were free to continue their activities in
Spain.

7 Despite this failure to act, the League did continue to provide technical assistance to China,
particularly in relation to the prevention of epidemics among refugees fleeing from the dispute:
Walters, The League of Nations Its Life and Times 1920-1946, p738.

%8 Namely, the 1928 Treaty of Amity, Conciliation and Arbitration between Italy and Ethiopia: see
Alfred Zimmern, “The League’s Handling of the Italo-Abyssinian Dispute’, International Affairs 14
(1935), pp751-768, at p752.
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During the intervening period, Italy had ample opportunity to maximize the delay of
League procedures so that its preparations for war could progress. Its main strategy
for achieving this was to appear to pursue peaceful options via diplomatic channels
outside the League. Britain and France cooperated with Italy in this endeavour
because they were relying on Italian support to assist them in combating the
increasing threat posed by Nazism. In addition, as a consequence of the intimacy and
conviviality of the Locarno power meetings, it seemed appropriate to all three powers
to arrive at a solution among themselves, seeking League endorsement for this
solution after the fact, rather than using the League from the outset?®. Thus, at the
Stresa Conference, Britain and France agreed not to promote the Ethiopian request
within the League, leaving the issue of Italy’s African aims undiscussed, in exchange
for Italian backing of Anglo-French ideas for peace in Europe. flnd the continuing
obligations of the Locarno treaty’®. Britain and France made further attempts

themselves to resolve Italy’s territorial designs in Africa, but to no avail.

By September, Italy had changed tactics: it now argued that Ethiopia was not entitled
to be considered a member of the League at all on the basis of its behaviour and
features of its internal regime. It was now too late for Italy to withdraw from its
plans, and for the Council to prevent the imminent conflict. On October 3, Italy
invaded Ethiopia; four days later, the Council concluded that Italy had resorted to war
in violation of article 12, and sanctions were applied under article 16 on November

18.

However, the ongoing Anglo-French priority of keeping potential allies close in the
face of rising Nazism meant that the proposals put forward by Britain and France to
the League's Sanctions Committee were designed not to provoke from Italy serious
retaliatory measures. For this reason also, France indulged Italian bullying by

securing a two week postponement of the Sanctions Committee, which provided Italy

» Walters, The League of Nations Its Life and Times 1920-1946, p628.
3% Walters, The League of Nations Iis Life and Times 1920-1946, p632.
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with some much needed respite. When the Sanctions Committee finally met on
December 12, the proposal of Britain and France offered Italy an exchange of
territories, a zone of economic expansion and settlement in resolution of the dispute
with Ethiopia. This proposal was strongly rejected by public opinion in the UK, US
and smaller states; but as a new peace initiative requiring consideration by Italy and
Ethiopia, it prevented further discussion in the Sanctions Committee of the extension

of sanctions to crucial commodities such as oil.

In the early months of 1936, Italy continued its invasion, until it agreed with Ethiopia
on March 3 to reopen negotiations at the request of the Council. However, Hitler’s
rejection of the Locarno Treaty and remilitarization of the Rhineland on March 7
provided Britain and France with even greater reason to be lenient towards Italy.
From the Anglo-French perspective, it was now more important than ever to retain
Italian goodwill, in order to encourage Italy to enforce the Locarmno obligations
against Germany. Italy used its membership of the League as a vehicle for wooing
Anglo-French support and to secure further delays until it armed forces were
victorious and officially annexed Ethiopia on May 9. The League eventually
abandoned its failed sanctions the following month, and passed a resolution
requesting members to forward to the organization their conclusions from this
situation with the aim of improving the application of the Covenant’s provisions.
Throughout this episode, and up until the Italian withdrawal from the League in
December 1937, the coming European conflict with Hitler preoccupied Britain and
France and, given their status as important League members, influenced the way in
which League procedures were invoked against Italy. League obligations, therefore,
proved useless in terms of maintaining international security in circumstances where
they conflicted with the balance of power considerations of the major powers. On
these occasions, the Italo-Ethiopian dispute demonstrated that to the extent League
procedures were applied to such conflicts at all, Aow they were applied would

strongly reflect the same balance of power considerations in any case.
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(c) Disputes Where Article 10 Was Not Applied by the League

In addition to the abovementioned disputes, certain conflicts were either dealt with by
the League in a piecemeal way, or not addressed under League provisions at all, again
as a consequence of great power vital interests and balance of power considerations.
For instance, when Poland seized tixe traditional Lithuanian capital of Vilna in 1920,
the Council called on the former to cease breaching her obligations under the
Covenant, and recommended that the Vilna residents themselves should decide
whether to be part of Poland or Lithuania. Despite the agreement to preliminary
peace terms, fighting continued, and it was not until seven years later that the Council
succeeded in terminating the state of war. The special relationship with France
enjoyed by Poland worked to the latter's advantage by blocking any possible Council

military action in response to the occupation of Vilna*!.

Similarly, when Turkey invaded Armenia in the same year, the lack of interest on the
part of League members, especially Britain and France, in committing military
assistance to the conflict meant that the League had to decline the Supreme Council
of the Allied Power’s request to accept a mandate over Armenia®>. Although the
Assembly brokered an agreement reducing arms to the area, by the time any
assistance was able to be given, Armenia no longer existed. Armenia's location along
the Soviet Union's border and the preoccupation of the stronger members of the
League with the challenges posed by the immediate post-WW1 settlement resulted in
the loss of Armenia to the Soviet Union.

3! Charles K Webster, The League of Nations in Theory and Practice (London: Allen and Unwin,
1933), p165. Other allies also wished not to weaken Poland as a bulwark against Russia.

32 | ater, WL Westermann, of the American Peace Commission to Paris, seemed to express regret that
the US too had refused to accept a mandate over Armenia: “...The history of the Russian advance over
Trans-Caucasia in the nineteenth century and the geographic position of Armenia marks it as a
legitimate sphere of Russian influence. Turkish Armenia lies in the pathway of Slavic Russian
expansion. Soviet Russia now controls Russian Armenia. 1 hold no brief for Bolshevism, but we
might as well be honest and face facts. Bolshevist Russia has done that thing which we have refused
to do — gone in and protected the Armenians. It seems obvious to me that the Armenian question must
be looked at primarily in connection with the Russian problem...”: ‘The Armenian Problem and the
Disruption of Turkey’, in House and Seymour, What Really Happened at Paris, p468.

67



In addition, the 1923 French seizure of mines and factories in the Ruhr region of
Germany as a form of guarantee for the payment of reparations may also have been
pursued under article 10. In fact, Council intervention was desired by a broad base of
members, but was scuppered by France’s resolute will to have its way on this issue.
Thus, in this case the determination of just one great power was sufficient to prevent

a security issue of critical importance to all being considered by the Council.

Finland did not even bother to refer to article 10 in its 1939 appeal to the League
about an unexpected attack by the Soviet Union, citing articles 11 and 15 instead.
Nevertheless, by resolution, the Assembly declared that:

“by the aggression which it has committed against Finland, the Union
of Soviet Socialist Republics has failed to observe not only its special

political agreements with Finland but also article 12 of the Covenant of

the League of Nations and the Pact of Paris™>.

As a result, the League formally excluded the Soviet Union from the League under
article 16. This was the strongest and most significant response the League made
against aggression, though in terms of both the broader strategic context and the

League’s international status, it was a case of too little, too late.

Perhaps the greatest example highlighting the degree to which balance of power
considerations remained predominant in the security calculations of the major
powers, reducing the League to a vehicle for pursuing these broader aims, was the
reaction to growing German aggression from 1933 onwards. Having withdrawn
Germany from the League in this year, Hitler pursued rearmament at an alarming
pace, culminating initially in the remilitarization of the Rhineland in breach of the
Locarno Pacts, and followed by the annexation of Austria in March 1938. No action
was taken in response to these serious violations of the League Covenant; it was only
when Hitler’s demands for Czechoslovakia became increasingly insistent that Britain,

France, Italy and Germany met in September 1938 and agreed to partition the

3% World Peace Foundation, League of Nations Official Journal 20 (1939), p540. .
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Sudeten area in Germany’s favour. However, this meeting did not take place at the
League, but rather at Munich, behind closed doors, during which time the League and
its other members were reduced to the role of mere spectators. War was looming, and
in light of the failure of these negotiations, and the mixed track record of the League,
more and more League members affirmed publicly their absolute freedom to decide
how to respond to international military conflict®*. Despite the Munich agreement, in
March 1939, Germany occupied Bohemia, and by September of that year, when

Germany attacked Poland, the stage was set for the onset of World War Two.

(6) Conclusion

This chapter examined the concept of aggression in two aspects of the League’s
work: (1) its policy-making; and (2) its practical management of international
conflict. In relation to the first aspect, it was shown that continuing concerns in the
early League years about the nature of the obligations created by the Covenant
produced two different reactions: firstly, from Canada, a proposal to abolish the
undertaking to combat aggression contained in article 10; and secondly, from League
members with powerful neighbours, proposals to ‘define’ aggression in order to
reinforce the League’s international security procedures. Both of these reactions
demonstrated that the confidence placed by the League founders in the apparently
morally unifying concept of aggression as a trigger for collective security measures
was misplaced.  Paradoxically, these League discussions about aggression
underscored how little international moral consensus existed on this topic, and thus
how fragile the League system was, especially when competing with the vital

interests of the great powers, both individually and collectively.

This latter observation was confirmed in our examination of League practice. When
the great powers were preoccupied with their own immediate problems — especially if
these concerned physically security — the application of the League obligation to

combat aggression was likely to reflect this preoccupation, as the conflicts between

3 Walters, The League of Nations Its Life and Times 1920-1946, p778.
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China and Japan (1931-1933) and Italy and Ethiopia (1935-1936) attested. In
addition, if a vital alliance or interest of one of the great powers could be damaged by
the application of League procedures, this was sufficient to prevent or postpone the
situation from being brought before the League, as demonstrated by the 1920 Polish
seizure of Vilna and the 1923 French seizure of German mines. However, outside
these circumstances, it was also found that the League obligation to combat
aggression was effectively fulfilled on at least two occasions: (1) in relation to the
1925 dispute between Greece and Bulgaria; and (2) in relation to the 1926 Ethiopian
reaction to the British-Italian economic agreement. These two examples show that
international law and international morality — as incorporated in the concept of
aggression contained in article 10 of the League Covenant — can and do play a

significant role in international relations.
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Chapter Four: The Crime of Aggression at Nuremberg and

Subsequent Trials

The concept of aggression re-emerged internationally in the closing days of World
War Two as the Allies considered what to do with the growing number of captured
German elites. Although powerful forces within the US administration argued in
favour of punitive peace terms, including the summary execution of top German
leaders as they were captured, the US ultimately chose to promote a less harsh peace
settlement, which would subject German elites to a largely independent, criminal trial
process. This time, international political conditions favoured the further evolution of
the concept of aggression: with few political alternatives available, Allied agreement
to a trial was eventually achieved, though the UK, France and Soviet Union all
pointed out the legal weaknesses of the American plan. From this point onwards, the
case against the German elites unfolded largely the way US prosecutors wanted it to —
which meant conspiracy and the ‘crime’ of aggression were the central charges laid
against the Germans. These charges made it possible to link the top-level Nuremberg
defendants to particular German World War Two activities on the ground, and hence

they were of crucial signficance on this occasion.

While it might be tempting to conclude, on this basis, that the prosecution of
aggression at Nuremberg was just another component of the US’ post-war German
occupation policy — and as such, a crude example of “victors’ justice” — such a
conclusion ignores the extent to which the majority of the International Military
Tribunal (IMT) judges rejected the arguments of American prosecutors, instead
issuing a relatively conservative judgment. Thus, it is argued that the prosecution of
aggression at Nuremberg is significant as a first attempt to hold individuals of high-
ranking state office criminally responsible for misdeeds negatively impacting upon

international security.
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(1) The End of World War Two in Europe and the Problem of the Top-Ranking

Nazis

In 1944-1945, the issue of working out what to do with the surviving members of the
Nazi leadership regime was gaining priority within US policymaking circles, as
concerns mounted over the possibility that, as World War Two came to an end, Nazi
leaders might flee Germany and seek political asylum in a neutral state'. Ways of
resolving this issue strongly reflected the respective preferences of different actors
within the US administration for the type of peace to be pursued in Germany, both as
part of the strategy for ending World War Two and for the post-war settlement. Two

divergent schools of thought emerged.

One school, led by US Secretary of Treasury, Henry Morgenthau Jr, supported the
idea of using approaching military units to execute summarily top Nazi officials. On
this view, any of the Allied powers would be entitled, on meeting any member of a
pre-arranged list of high-ranking Nazis and on confirmation of their identity, to kill
them immediately. Ultimate decision-making authority in relation to this task would
rest with individual, Allied military commanders; they would retain full discretion as
to the means of identity confirmation, as well as the timing and method of execution
in accordance with the military practices of their own particular state. This approach,
which emerged in September 1944, was promoted as part of a program which aimed
to destroy completely Germany’s future ability to wage war, and to establish a
general international deterrent via the imposition of a harsh punishment. Other
components of this program included a rigorous agenda of German
deindustrialisation and pasturalisation, with the intention of leaving that state
economically powerless; the purging of Nazis from German institutions; and the use
of extensive detention powers to apprehend all members of organizations such as the

SS and others in business, law and education’. The Morgenthau plan was so

I As Kaiser Wilhelm had done successfully in 1918: see Bradley F Smith, The Road to Nuremberg
(London: Andre Deutsch, 1981), p19.

2 Bradley F Smith (ed), The American Road to Nuremberg: the Documentary Record 1944-1945
(Stanford: Hoover Institution Press, 1982), p7.
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thorough and severe that it even contemplated the removal from Germany of Hitler
Youth members and other children exposed to Nazism®. Morgenthau thought a more
lenient occupation policy than his would not only be unjust, but might also enable

Germany to instigate another phase of expansionism and atrocities®.

A second view, developed by Secretary of War, Henry Stimson, later emerged,
urging on political and moral grounds a fair trial for those within the Nazi leadership.
To Stimson, depriving Germany of the means of achieving economic prosperity
“would be just such a crime as the Germans themselves hoped to perpetuate upon
their victims — it would be a crime against civilization itself”. Worse, Stimson
believed the strongly punitive economic basis of the Morgenthau Plan would cripple
the German economy at a time of already great disruption to European markets
generally, thus generating a catalyst for future war®. Stimson’s call for a more
moderate Allied reaction appealed to military leaders, who knew that a successful,
final advance would crucially depend on the maintenance of stability and order in the
territory already overrun by the Allies — a condition which would be entirely
undermined by arrests on a massive scale and destruction of economic capacity’. In
Stimson’s view, only great power support for the rule of law buttressed by the force
of concerned public opinion could reduce or end aggression for good. A trial of the
leading Nazis would not only provide a mechanism by which convicted Nazi elites
could be punished, but would also create an important educational record from which
future generations could learn, thus making possible the avoidance of subsequent
large-scale international conflicts®. Eventually, the Stimson view prevailed and
became official US policy, with President Truman coming out strongly in favour of

an international trial procedure after his appointment to office in April 1945.

3 Smith, The Road to Nuremberg, p23.

* Smith, The Road to Nuremberg, pp22-23.

5 Whitney R Harris, Tyranny on Trial (Dallas: Southern Methodist University Press, 1954), p 8.

¢ Smith, The Road to Nuremberg, pp37-38.

" Peter Maguire, Law and War: An American Story (New York: Columbia University Press, 2001),
88.
Maguire, Law and War, p93.

73



However, Allied support for a trial of the top Nazis was by no means assured. In fact,
Churchill and Roosevelt had already accepted a summary of the Morgenthau Plan’s
recommendations in Quebec on 15 September 1944°. Complicating the matter
further, a third view had emerged: the British Lord Chancellor, Lord Simon,
cognizant of the political and legal difficulties presented by the proposed trial of the
top Nazis, instead had promoted a ‘political’ execution of these men along similar
lines to those used by the British government against Napoleon in 1815. According
to this approach, decision-making authority concerning the fate of German elites
resided with the Allied political leaders collectively, usual diplomatic practices of
negotiation and consensus-building being used to determine the nature of the decision
taken. Simon had been promoting this view for more than two years, and Churchill

himself had been supporting this position in cabinet for over a year.

British opposition to a trial remained steadfast, despite a failed attempt to come to an
Anglo-American compromise - namely, a perfunctory ‘arraignment’ procedure,
which would see the leading Nazis indicted before an Allied tribunal, a quick ruling
on the charges made, and an appropriate punishment decided. Even this modest
proposal attracted savage criticism within the British camp. Critics argued that a
pseudo-trial along these lines would please no-one, and through the blurring of
“political and judicial jurisdiction”, Britain would be on the receiving end of “the

worst of both worlds”'°.

On this basis, British cabinet members rejected the
proposal, formally communicating to the US on 12 April 1945 that Britain would not
accept a trial or hearing for Hitler and his colleagues, favouring a “political

disposition” instead’.

In light of British opposition to a trial, Stalin’s pro-trial stance provided the American

proposal with welcome support. At the meeting of the US, UK and Soviet Union at

s Maguire, Law and War, p89. Indeed, Churchill has been reported to have commented in October
1944 that “I’d like sixty or seventy of the people around Hitler shot without any trial, but I am against
shooting all the German General Staff...”: see Drexel A Sprecher, Inside the Nuremberg Tribunal
(Lanham: University Press of America Inc, 1999), vol 1, p28.

1o Smith, The Road to Nuremberg, 186.

" Smith, The Road to Nuremberg, 188.
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Yalta in February 1945, Stalin had repeated his view that “the grand criminals should

be tried before being shot”'
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