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Abstract

This thesis analyses civil service reform and policy developments in Hungary since 1990 as
an extreme case of the discrepancy between attempts to establish professional, de-politicised
civil services and the persisting politicisation of personnel policy in post-communist central
executives. At the theoretical level, it applies the insights of new institutionalist approaches
to executive politics, in particular the body of so-called 'delegation studies' rooted in the new
economics of organisations. The thesis develops four ideal types of personnel policy
regimes that are distinguished on the basis of the cconcept of fqrmal_ pqliticgl d_isc_retion,

which is defined as the extent to which the government of the day, or its ministers, has the
possibility to exercise personnel policy authority and the extent to which the exercise of this
authority is subject to specific procedural constraints. The thesis argues that a low degree of
formal political discretion built into civil service legislation can enhance the informational
role of ministerial bureaucracies in policy-making. However, governments do only have an
incentive to establish or maintain a low degree of formal political discretion built into civil
service legislation, if they have no problems of political trust towards the bureaucracy. The
empirical analysis of civil service reform outcomes in Hungary reveals that three reforms
since 1990 have led to the emergence of a personnel policy regime that allows governments
to exercise a considerable degree of political discretion over personnel policy, in particular,
the allocation of civil servants in managerial ranks. The analysis of civil service reform
processes shows that the communist legacy of over-politicised personnel policy, the radical
anti-communism of centre-right parties and four wholesale changes of government since
1990 have tended to reproduce severe problems of political trust in the relation between
governments and the ministerial bureaucracy. The thesis shows that incoming governments
have therefore continuously exercised political discretion over personnel policy, in
particular, by recruiting (often politically affiliated) senior personnel from outside public
administration. At the same time, successive governments have been unwilling to make a
commitment to a de-politicised civil service system because of their distrust in the loyalty of
bureaucrats associated with previous governments. Moreover, as the group of senior
bureaucrats who seek a career in public administration has shrunk, the de-politicisation of
the civil service has increasingly come to contradict the career interest of senior bureaucrats
whose tenure is bound to that of the government and who commute between public
administration, politics and the private sector. Setting Hungarian civil service reform and
policy developments into a comparative post-communist perspective, the thesis concludes
that the context of post-communist transformation tends to lock in a pattern of civil service

governance characterised by high levels of political discretion.
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Chapter 1

Introduction

On 23 May 1990, Jézsef Antall was appointed the first democratic Prime Minister of
Hungary after democratic elections since 1946. Already one week before, the
Hungarian Parliament had adopted the Temporary Act on State Secretaries, which
regulates the top two administrative ranks of the ministerial hierarchy,
Administrative and Deputy State Secretaries, except their remuneration. In the spring
of 1992, the Hungarian Parliament adopted the Act on the Legal Status of Civil
Servants (henceforth Civil Service Act), which also refers to state secretaries as
permanent career civil servants. Thus, within less than two years after the formation
of the first democratic government, a new formal-legal framework had been put in
place that separates the administrative from the political component of the central
executive and establishes the 'legal minima' (Hesse 1998) for the development of a
professional, de-politicised civil service in Hungary. Accordingly, the preamble of
the Civil Service Act states that "[t]he precondition of democratic public
administration generally esteemed by society is that public affairs be conducted by
impartial public officials neutral to party politics, operating legitimately and
possessing up-to-date special knowledge". Eventually, Hungary embarked on a path
of continuous civil service reform. In 1997, this led to the amendment of the 1992
Civil Service Act and the adoption of the Act on the Legal Status of Members of the
Government and State Secretaries, which substituted the regulations of the 1990
Temporary Act on State Secretaries. Moreover, the most recent civil service reform
led to a revision of the Civil Service Act in summer 2001 and another amendment in

the summer of 2002.

Although a new formal-legal framework governing the civil service had been in place
by 1992, observers of Hungarian civil service developments argue that personnel
policy at the central government level has continuously been subject to politicisation,

1.e. executive politicians tend to determine the outcomes of personnel policy (Gyorgy



1999; Korosényi 1996, 1997; Szente 1999; Vass 2001a). Politicisation tendencies
have been most apparent in the senior ranks of the administrative hierarchy. For
instance, Vass (2001b: 85-86) argues that [t]here is little doubt that administrative
state secretaries are political appointees, with party-political considerations playing
an important role in selection. (...) The political nature of their employment and the
fact that they rely on the minister's goodwill obviously greatly limits the capacity of
administrative state secretaries to represent neutral professionalism against political
interventions [and to act] as a barrier to political interference with the departmental -
civil service". Hence, it appears that three civil service reforms since the change of
regime and the adoption and revision of civil service laws have not led to the

professionalisation and the de-politicisation of personnel policy in Hungary.

The Hungarian story of civil service development is not entirely unusual in Central
and Eastern Europe.' Rather, Hungary is an 'extreme case' (Eckstein 1992) in that the
discrepancy between attempts to establish a professional, de-politicised civil service
and the continuing politicisation of personnel policy appears to be most evident.
Political Science literature that concentrates on processes of democratisation and
marketisation in Central and Eastern Europe, tends to regard the establishment of a
professional, de-politicised civil service as a prerequisite for the success of the 'dual
transformation' (Bartlett 1997) from one-party to democratic rule and from a state-
planned to a market economy. Linz/Stepan (1997: 14), for instance, argue that a
'usuable state apparatus' organised on the basis of 'rational-legal bureaucratic norms'
is one of five major arenas that constitute a 'modern consolidated democracy'.’
Similarly, to the extent that political economists emphasise the role of a
'developmental state' (Evans 1995) as a prerequisite for establishing the conditions
for a market economy, they suggest that the internal design of the post-communist
state has to aim at regulating coherent careers that are based on rigorous selection
criteria to bring talent into the state administration (Amsden/Kochanowicz/Taylor

1994; Nelson 1994). In either case, the point of reference for the reform of the state is

! When speaking about Central and Eastern Europe I limit myself to Hungary, Poland, The Czech
Republic, Slovakia, Romania, Bulgaria, Estonia, Latvia, Lithuania, Slovenia and Albania. Hence, I
exclude the successor states of former Yugoslavia to the extent that they were involved in the Balkan
War, and the CIS. I use the terms 'Central and Eastern Europe' and 'post-communist Europe'
interchangeably.



a specific type of public administration that shares the features of a Weberian public
bureaucracy including a permanent civil service that is staffed with trained experts,
appointed on the basis of competitive examinations, whose members are protected
from political dismissals, receive a regular salary and have some prospect of a career

within the administration (Weber 1980).

However, one decade after the change of regime, the record of civil service reform in
Central and Eastern Europe suggests that governments have had difficulties to even
establish the 'legal minima' for the development of a professional civil service that is
insulated from political interference. As Hesse (1998: 176) argues, "[w]ithout a legal
framework, provided by a comprehensive civil service law. It will be impossible to
attract an elite into public services. Confidence (...) will only be ensured if
employment duties as well as rights are guaranteed and made enforceable". Yet, the
Hungarian civil service reform record is exceptional in post-communist Europe in
that it has adopted civil service legislation early after the change of regime and has
subsequently embarked on a path of continuous reform. Otherwise, civil service
developments in post-communist Europe have been subject to delays, incomplete
reforms and failures to implement legislation (Nunberg 1999; Verheijen 1999b). In
contrast to Hungary, most Central and Eastern European governments have adopted
formal-legal frameworks goveming the civil service only at the end of the 1990s and
thereafter.” Poland, Latvia and Lithuania had adopted civil service laws in the mid
1990s but failed to implement them and, therefore, adopted revised laws in 1998,
1999 and 2000 respectively (Torres-Bartyzel/Kacprowicz 1999; Vanagunas 1999;
Wiatr 1996). Among the other countries that have adopted civil service laws, Estonia
adopted an Act of Parliament in 1995, Bulgaria, Romania and Albania in 1999,
. Slovakia in 2001, The Czech Republic and Slovenia in 2002 (Bercik/Nemec 1999;
Sootla 2002; Sootla/Roots 1999; Stremcki 2002; Velinova/Bozhidarova/Kolcheva
2001; Verheijen 1999c; Vidlakova 2001). However, Slovenia has only begun the

2 The other arenas are civil society, a political society, the rule of law and an economic society.

> I use the terms 'formal-legal frameworks governing the civil service or governing personnel policy',
‘civil service legislation', 'civil service laws or Acts' interchangeably. In all cases, the terms refer to
Acts of Parliament. When talking about secondary legislation, which complements civil service Acts,
such as Government Decrees, Decisions, Resolutions or ministerial decrees, I make this explicit.
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implementation of the civil service Act in June 2003 and The Czech Republic is

planning to begin the implementation of its civil service Act in 2004.

However, like in Hungary, empirical research on civil service developments in
Central and Eastern Europe has found little evidence that the adoption of civil service
legislation spurs the creation of professional, de-politicised civil services. For
instance, Verheijen (2000: 29) argues that "civil service laws have seldom been the
- expected catalysts for the stabilisation, depoliticisation and professionalisation of the -
central administration. Rather than being a starting point for the development of civil
service policies, the adoption of laws has become an objective in itself. Apart from
Hungary, none of the [European Union] candidate countries has come close to the
development of civil service policy, in addition to the necessary legal framework".
Similarly, the World Bank has sought to evaluate the performance of Central and
Eastern European civil services in the context of European Union accession with
reference to international best practice. It concludes that real progress is evident when
it comes to "credible efforts to delineate the basic legal and institutional foundation
for a professional, de-politicised civil service. [However, the] study's findings
reinforce the impression from previous analyses (...) that administrative development
in Central and Eastern Europe, has been incipient or intermittent [and that]
considerable distance still needs to be travelled to achieve sound international

practice" (Nunberg 2000: 7).

The discrepancy between the ostensible intention of civil service legislation and the
practice of personnel policy has been especially evident with respect to the senior
civil service. On this aspect, first research has found that, at the central government
level, politico-administrative relations are characterised by 'instability’, as incoming
governments show little willingness to continue to work with the administrative staff
that has served the predecessors in government. Verheijen/Rabrenovic (2001: 411)
argue that "[t]he prevailing pattern in [post-communist] states is still one of the top
echelons of the Civil Service changing with each elections, or, in worse caseés,
government re-shuffles”. Similarly, Goetz/Wollmann (2001: 880) observe a
'persistent influence of party politics in the management of personnel policy' and the

tendency of ministers to 'surround themselves with entourages of political advisors'.
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Hence, political interference at the top of the civil service continues to contradict
attempts to establish professional civil services insulated from politics. At the same
time, Goetz/Wollmann (2001: 881) argue that there are signs of professionalisation in
some key policy areas including fiscal and budgetary policy and the management of
European Union accession. They contest that there is evidence of the emergence of
so-called 'islands of excellence' in some key policy areas, but they hesitate to
conclude that these islands will provoke a spill-over to the wider central

* administration (also Agh 2002). -

Goetz/Wollmann (2001) and Goetz (2001) put forward several contending images in
order to come to grips with the puzzling empirical record of administrative
developments including civil service reform and policy in Central and Eastern
Europe. Accounts of administrative developments in Central and Eastern Europe had
initially expected a gradual Westernisation of post-communist public bureaucracies
including the emergence of a professional, de-politicised civil service (Hesse 1993;
Hesse/Goetz 1993/4). However, more recent research on the 'state after communism'
has suggested that public bureaucracies in post-communist Europe "have proved
strikingly resistant to wholesale transformation, dashing notions that moderm,
‘western-style' administrations could be installed with minimal effort and maximal
speed" (Nunberg 1999:265). Accordingly, Goetz/Wollmann (2001: 882-884) argue
that, firstly, the administrative reform process in Central and Eastern Europe may still
be an unfinished project and, thus, the process of Westernisation will continue,
though we have to calculate with longer time horizons. Alternatively, they suggest
that we might be witnessing the emergence of an entirely new type of central
administration including a new type of civil service (see also Goetz 1995;
Goetz/Margetts 1999). Still another scenario put forward by Goetz/Wollmann (2001)
suggests that the institutionalisation of central administrations in Central and Eastern
Europe will remain incomplete. Hence, we might expect the emergence of 'defective
civil services', similar to O'Donnell's (1994) suggestion of 'delegative democracies' as
a potential type of 'defective democracy'. Finally, Goetz (2001) argues that the
outcomes of post-communist administrative developments of the last decade reflect

pathologies similar to Southern European and Latin American experience leading
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him to the suggestion that we might observe the 'Latinisation' of post-communist

administrations.

At first sight, however, the brief survey of post-communist civil service
developments suggests that there are considerable differences of timing civil service
reform processes in Central and Eastern Europe. For instance, what accounts for the
fast-track reforms in Hungary as opposed to the majority of Central and Eastern
" European countries, especially the lagging behind of The Czech Republic as a -
country with good records in economic and political reforms and the prospect of
being first wave candidate for European Union accession? However, it also raises
questions with respect to the content of the new formal-legal frameworks governing
the civil service. In particular, the Hungarian development of civil service reform
activism combined with persisting politicisation of personnel policy raises concerns
as to what extent new civil service laws provide the institutional conditions for de-

politicising personnel policy processes.

At first glance, the Hungarian civil service system that was established between 1990
and 1992 shares many features of a decentralised seniority-based closed career
system well known from Western Europe. However, closer scrutiny reveals that the
formal-legal frameworks governing the civil service include several discretionary
instruments, which executive politicians may use in order to determine the outcomes
of personnel policy processes. In the formal-legal frameworks that had been put in
place by 1992, admission of new civil servants in non-managing positions is under
the formal responsibility of the Administrative State Secretary as administrative head
of the ministry. At the same time, the Administrative State Secretary's authority to
admit non-managing civil servants is rather unrestricted, as candidates have to meet
only general entry criteria, while a general recruitment procedure is neither properly
formalised nor compulsory. Promotions are primarily seniority-based with a very
limited possibility to accelerate promotions by means of a performance appraisal
system, and lateral transfer requires the consent of civil servants to be transferred.
The dismissal of individual civil servants is restricted, as it can only occur as a result
of a disciplinary procedure or when a civil servant has been judged incapable of

performing his or her work responsibilities, but in both cases the Administrative

13



State Secretary has to prove the case by means of confining procedures. Civil
servants' professional and political activities are both restricted. Finally, civil
servants’ remuneration is mainly linked to a detailed classification system with
clearly defined rights for supplementary pay. Hence, in so far as civil servants in non-
managing positions are concerned in the civil service system that was established in
1992, it appears that executive politicians have no say when it comes to the
recruitment, appointment, promotion, transfer, dismissal, or remuneration of civil

" servants.

However, one example may suffice to illustrate the discretionary powers of executive
politicians in determining personnel policy outcomes after the first civil service
reform had been enacted. The 1990 Temporary Act on State Secretaries grants
decision-making authority for the admission and appointment of state secretaries
exclusively to the government and its ministers. Formally, Administrative and
Deputy State Secretaries are selected by the Prime Minister and the minister
respectively, and candidates have to meet only general entry criteria such as a
Hungarian citizenship or a university degree. State secretaries are appointed for an
indefinite period, which suggests that they enjoy permanent tenure, but their
appointment may be withdrawn at any time without giving reasons. As a
consequence, governments and their ministers are almost entirely free in selecting
and de-selecting their state secretaries. New governments may choose between
replacing and continuing to work with ‘inherited' state secretaries. They may recruit
new appointees from the ministerial bureaucracy or from any other setting outside the
ministerial bureaucracy including organs of public administration under government
control, the private sector, academia or other backgrounds such as non-governmental
organisations or interest groups. Moreover, governments may recruit new state
secretaries from political parties and political institutions such as Parliament because
the 1990 Temporary Act on State Secretaries merely requires appointees with a
political background to resign from their political posts before taking on a position as

state secretary.

Obviously, governments do not have to exercise the discretion over the allocation of

state secretaries at their disposal, that is, the decisions referring to the recruitment,
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appointment, promotion, transfer and dismissal of state secretaries, but they may
choose to do so. Therefore, the rules governing the allocation of state secretaries to
the ministerial organisation do not have the capacity to de-politicise personnel policy
processes. Although a formal-legal framework is in place that defines state
secretaries as permanent, professional civil servants, the institutional arrangements
allow Hungarian governments and their ministers to fill the top positions in the
ministerial hierarchy from inside and outside public administration at all times. In
~ other words, the top of the civil service is essentially open and the institutional
boundaries between politics and administration are highly permeable. As a result, if
the de-politicisation of personnel policy in Hungary occurs, it cannot be attributed to
the adoption of civil service legislation, but is the result of other factors that surround

governments' personnel policy decisions.

The power of governments to appoint and dismiss senior officials is well known
from studies of Western European senior civil services. For instance, the appointment
and dismissal of both the German politische Beamte and the French directeurs
d'administration and directeurs de cabinet is subject to the discretion of the
government of the day (Goetz 1999; Rouban 1999). By contrast, the virtual absence
of political interference into senior personnel policy decisions like in the UK is an
exception rather than the rule in Western Europe (Page/Wright 1999). However, the
general evidence reported in studies of political appointments and dismissals in
Western European senior civil services also suggests that governments do not
necessarily take full advantage of their discretionary powers. The country-based
evidence reported from, for instance, the French and the German case indicates that
many top officials are replaced after changes in government but most of the new
appointees are recruited from senior civil service ranks rather than a non-public
administration background such as academia, the private sector or even political

parties (Bodiguel 1983; Derlien 1988; Elgie 2001).

After the change of regime, personnel policy in Hungary appeared to take the same
course, when the first democratically elected government led by Prime Minister
Antall replaced the overwhelming majority of senior officials inherited from the last

socialist government with senior officials who had already worked in the ministerial
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bureaucracy during the last government of the communist regime led by Prime
Minister Németh. However, the initial personnel policy strategy of the Antall
government was to remain an exception in post-communist Hungary because the
Antall government itself began to change its personnel policy strategy already shortly
after taking office. Many of the first generation state secretaries appointed in 1990
left the administration and were replaced with senior officials who had only been
recruited by the Antall government into other senior positions or who had been
- directly recruited from other settings than the ministerial bureaucracy. Moreover, the -
more the parliamentary elections in 1994 approached, the more state secretaries were’
recruited who had unambiguously a political background, for instance, officials of

one of the governing parties or members of parliament.

After the formation of the first democratic government in 1990, Hungary witnessed
three wholesale changes in government that occurred after the parliamentary
elections in 1994, 1998 and 2002. In 1994, a Socialist-Liberal coalition under Prime
Minister Horn from the Hungarian Socialist Party, MSZP, took office. In 1998, the
Hom government was replaced by a three party National-Christian-Conservative
government led by Prime Minister Orban from the Alliance of Young Democrats,
Fidesz, and, after the parliamentary elections in 2002, another Socialist-Liberal
coalition under the leadership of Prime Minister Medgyessy formed the government.
All three changes in government reinforced the personnel policy patterns of the later
Antall years. Already by 1998 when the Orbidn government took office, it had
become a pattern that a change in government would lead to a near complete
substitution of all state secretaries in office, most of the new appointees would be
recruited from other settings than public administration, and many of the new state
secretaries would have a party political background. However, many of the new state
secretaries would be returnees in the sense that they had worked in senior
administrative ranks under governments of the same political colour after having
bridged the out-of-office period in the private sector, academia or at a political party.
Hence, notwithstanding the virtual lack of detailed studies of politicisation in
Western European central administration, the evidence presented in this thesis
suggests that the politicisation of personnel policy in Hungary differs both in quantity
and quality.
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This logic of personnel policy presented for state secretaries can be easily extended to
other ranks of the civil service and other personnel policy domains than the allocation
of civil servants to the ministerial organisation. For instance, the rules governing the
allocation of senior civil servants, that is, Heads of Departments, their Deputies and
Heads of Division, which make up the level three to five in the ministerial hierarchy,
differ only marginally from the rules that govern state secretaries. As a result, the
- composition of the - entire group of civil service managers is subject to the -
discretionary powers of governments and their ministers. Second, as mentioned
above, allocation decisions that concern civil servants in non-managing ranks are
subject to the discretion of the Administrative State Secretary as administrative head
of the ministry rather than an independent civil service commission as can usually be
found in Western Europe. Recall the quote from Vass (2001b: 85-86) above. Because
the appointment of Administrative State Secretary may be politicised, Administrative
State Secretaries are virtually unable to act "as a barrier to political interference with
the departmental civil service". Hence, governments may politicise the allocation of
higher and middle ranking civil servants indirectly, that is, through the
Administrative State Secretary, but, again, they do not need to do so.

Thirdly, when looking at the remuneration system of the 1992 civil service system, it
turns out that the standard remuneration system is paralleled by important
discretionary schemes. For instance, the 1992 Civil Service Act grants ministers the
right to define a 'personal remuneration' for civil servants displaying outstanding
performance different from the standard remuneration system. In this case, the
evaluation of 'outstanding performance' is subject to the judgement of the minister so
that there is no specific restriction to apply this provision apart from the indirect
constraint of limited ministerial budgets. Hence, like in the case of allocation
decisions, Hungarian governments and their ministers may offset the entire standard
remuneration system by invoking the personal remuneration clause, and they indeed
did so. Until 2001 when the provision was deleted from the Act, ministers had
increasingly made use of the personal remuneration clause provided in the Civil
Service Act. Consequently, the civil service system that was established in Hungary

in 1992 has the potential to function according to the principles of a seniority-based
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closed career system but only as long as executive politicians do not take advantage
of their discretionary instruments that complement the general system. This situation
did not change after the enactment of the 1997 civil service reform, although it was
based on a comprehensive Public Administration Reform Programme. Finally, the
most recent reform that was enacted in 2001 and revised in 2002 introduced major
changes to the formal-legal governance of the civil service, but ultimately it only
established institutional arrangements for the de-politicisation of the remuneration
~ system but not of the allocation system.  Hence, at the time of writing, Hungarian
governments and their ministers retain a considerable amount of discretionary power
at their disposal, which they can but do not need to use to determine the outcomes of

personnel policy.

Empirical research on administrative developments in post-communist Europe has so
far provided several country-based surveys that open the black box of national civil
service systems (Baker 2002; Verheijen 1999a) and country-based studies of
emerging politico-administrative relations at the central executive level (Verheijen
2001). However, this research has paid curiously little attention to the precise nature
of the authority relationship between executive politicians and civil servants as it
arises from the new formal-legal frameworks governing the civil service and the kind
of personnel policy processes that occur within these new formal-legal frameworks.
This concerns especially the question as to what extent civil service legislation
provides discretionary instruments that may be used by executive politicians to
determine the outcomes of personnel policy, and why executive politicians choose to
incorporate discretionary instruments into civil service legislation in the first place.
Moreover, the claim that politico-administrative relations in Central and Eastern
Europe are characterised by 'instability’ (Verheijen/Rabrenovic 2001) or 'persistent
party politicisation' (Goetz/Wollmann 2001) is usually not subjected to a thorough
assessment of the quality and depth of politicisation.* Hence, it has also remained
puzzling how and why executive politicians make use of their discretionary

instruments to determine personnel policy outcomes. This thesis takes issue with

¢ Roots/Karotom (2002: 74) assess the aggregate turnover in the administration between 1991 and
1994. They reveal that during this period, "more than 73 percent of top officials, 45 percent of middle
management, 35 percent of specialists and 33 percent of technical staff were changed". Szente (1999)
assesses the turnover among Hungarian state secretaries in 1994 and 1998.

18



these questions. At the theoretical level, it applies the insights of new institutionalist
approaches to executive politics, in particular the body of so-called 'delegation
studies' (Pollack 2002) that analyses institutional arrangements for the political
control of public bureaucracies on the basis of the new economics of organisations
(Milgrom/Roberts 1992; Moe 1984). At the empirical level, the thesis assesses the
civil service reform and policy developments in Hungary since 1990 as a case, in
which the discrepancy between attempts to establish a professional, de-politicised
- civil service and persisting - politicisation of - personnel policy in post-communist
Europe is most evident. The remainder of this Introduction outlines the main
arguments raised in this thesis and presents the plan of campaign for the following

Chapters.

What this Thesis Argues

At the theoretical level, this thesis argues in Chapter 2 that the extent to which civil
service reform has the capacity to de-politicise personnel policy processes depends
on the type of personnel policy regime that is established by formal-legal frameworks
governing the civil service. A personnel policy regime can be understood as a set of
institutional arrangements that structures the access to personnel policy instruments
and the way they can be applied.’ Personnel policy regimes differ with respect to
both the degree of formal political discretion and the impact they may have on
particular patterns of politicisation. The concept of formal political discretion
assumes that civil service legislation provides executive politicians with personnel
policy instruments as one possible set of control measures they can apply to induce
bureaucratic compliance with political objectives. One of the two strands of
delegation studies, which will be discussed in Chapter 2, concentrates on the degree
of policy-making discretion that is delegated by politician principals to their
bureaucratic agents (Epstein/O'Halloran 1999; Huber/Shipan 2002). By contrast, the
concept of formal political discretion serves to capture the extent to which civil
service legislation grants executive politicians authority over personnel policy

decisions, in particular decisions that concern the allocation and the remuneration of
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civil servants, and the extent to which the exercise of this authority is subject to
procedural constraints such as formalised standards and procedures. As a result, the
degree of formal political discretion built into civil service legislation may range on a

continuum from high to low.

Personnel policy regimes differ with respect to the degree of formal political
discretion and, hence, the extent to which formal-legal institutional arrangements
- allow the politicisation of personnel policy processes. However, they also seek to
take into account the impact they may have on the emergence of particular patterns
of politicisation. In a 'de-politicised personnel policy regime', the institutional make
up of the civil service makes it virtually impossible for executive politicians to
interfere with civil service affairs and, hence, to politically determine the outcomes of
personnel policy. Rather, although executive politicians are formally heading the
civil service, personnel policy processes are under the authority of administrative
actors, for instance, an independent civil service commission, and operate within a
dense web of formalised standards and procedures to ensure the professionalism of
the civil service. Hence, civil service reform does only have the capacity to directly
prevent the politicisation of personnel policy, if a civil service reform Act formally

institutionalises a de-politicised personnel policy regime.

By contrast, if a personnel policy regime allows the structured politicisation, the open
politicisation, or the unbounded politicisation of personnel policy, the capacity of
civil service legislation to de-politicise personnel policy processes gradually
weakens, as each of these three regime types provides governments and their
ministers with distinct sets of discretionary instruments that vary with respect to the
extent and the way they can use them to determine the outcomes of personnel policy
processes. First, a personnel policy regime that allows structured politicisation
recognises that the institutional set up of the civil service allows executive politicians
to influence the appointment and transfer of civil servants but not their admission to
and their dismissal from the civil service nor their remuneration. Hence, political

influence over personnel policy is constrained in the sense that its exercise is pre-

* I define institutions in accordance with North (1990: 3) as "the rules of the game in a society or,
more fundamentally, (...) the humanly devised constraints that shape human interaction“.
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structured by limiting political appointments to a pool of pre-selected candidates. By
contrast, in a personnel policy regime that allows open politicisation, executive
politicians have the discretion to determine the admission and the dismissal, the
appointment and transfer, and - at least partially - the remuneration of civil servants,
while they are only constrained by (minor) procedural constraints such as general
entry criteria. Hence, although a civil service is functionally defined in public law,
executive politicians retain the discretion to determine the composition of the civil
- service by recruiting appointees- from inside and outside public administration.
Finally, a personnel policy regime that allows unbounded politicisation poses no
formal-legal barriers to the politicisation of personnel policy. If no formal-legal
framework is in place like during the communist regime or in countries that have not
yet adopted any civil service legislation, executive politicians are entirely
unconstrained, if they seek to intervene into personnel policy processes. In the
extreme case, bureaucrats may simultaneously hold political office, for instance, as a
party functionary and, hence, the politicisation of personnel policy processes may be

without any bounds.

Viewed from this perspective, Chapter 5 shows that the Hungarian civil service
system had moved from a personnel policy regime that allows unbounded
politicisation to an openly politicised regime by 1992. Until 2001, both the allocation
and the remuneration regime remained in the category of open politicisation. Since
2001, when the third civil service reform was enacted, the Hungarian remuneration
regime has become de-politicised, while the allocation regime has remained primarily
in the category allowing open politicisation. The concepts of formal political
discretion and personnel policy regime can also be used for the empirical analysis of
personnel policy processes, that is, the extent to which and the way political
discretion is exercised by governments and their ministers. In contrast to the
development of formal-legal frameworks, Chapter 6 reveals that the patterns of
personnel policy processes took an opposite path. Concentrating on state secretaries
as the top two ranks in the ministerial hierarchy, the Antall government did by far not
exploit the discretionary powers at its disposal when taking office in 1990 (see
above). Rather, the strategy of the Antall government reflected a structured

politicisation of personnel policy by recruiting the majority of state secretaries from
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the ministerial bureaucracy. However, the tendency towards the open politicisation of
personnel policy became increasingly evident during the later Antall years and
reproduced itself between 1994 and 2002. The analysis of remuneration policy in the
Ministry of Transport between 1994 and 2001 as an illustrative case study at the end
of Chapter 5 reveals the same developmental path for the exercise of political
discretion over the remuneration of civil servants. Since 2001, however, the
institutional configuration of the remuneration policy has made political interference

virtually impossible. -

The presence of a variety of discretionary personnel policy instruments that may
differ in the extent to which executive politicians can apply them in practice and the
evidence that the use of these discretionary instruments varies across time and
national settings raises finally the questions of why executive politicians exercise (or
not) political discretion over personnel policy and why they choose (or not) to
incorporate discretionary instruments into civil service legislation? Paraphrasing
Gilligan/Krehbiel's (1987: 288) argument about the use of restrictive amendment
procedures in the legislative decision-making process of the US Congress, this thesis
argues that a low degree of formal political discretion built into civil service
legislation can enhance the informational role of ministerial bureaucracies in policy-
making. More precisely, a low degree of formal political discretion can encourage
bureaucrats that seek to pursue a career in public administration to invest in the
development of expertise or to share their expertise with governments because it
safeguards bureaucrats' career expectations by credibly committing governments not
to intervene into personnel policy and, hence, not to meddle with bureaucratic
careers. As a result, governments can develop better-informed public policies, which
reduce the uncertainty about the impact of public polices upon policy outcomes they
are assumed to desire. However, governments will only have an incentive to establish
or maintain a low degree of formal political discretion built into civil service
legislation, and/or if they have no problems of political trust towards the bureaucracy,

if they can (at least partially) overcome problems of political trust.

The motivation for studying discretionary instruments, which governments can use to

determine the outcomes of personnel policy in light of the informational role of
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ministerial bureaucracies in policy-making results from the implausibility of
approaches that explain the institutions of de-politicised civil services with reference
to politicians' problems of commitment towards constituent voters (Horn 1995).
Regardless of the failure to address variation in (especially senior) civil service
configurations when viewed through the lens of formal political discretion, the
'political commitment towards constituent voters explanation' ignores that ministerial
bureaucrats, especially in the senior ranks, are much less concerned with the
- continuous implementation of once adopted public policies. Rather, the comparative
public administration literature has long emphasised that senior bureaucrats in
Western ministerial bureaucracies do typically have an important role in policy-
making (Aberbach/Putnam/Rockman 1981), that is, they are primarily concerned
with the ‘'production’ of public policies rather than their implementation
(Mayntz/Scharpf 1975). Moreover, since the writings of Weber (1980), comparative
public administration literature has traditionally stressed the centrality of expertise in
shaping the relationship between politicians and bureaucrats, whereas bureaucratic
expertise is both an indispensable condition for politicians to govern and a major
cause of problems of political control of public bureaucracies. Thus, this thesis
suggests that it is much more plausible to formulate a theoretical explanation that
recognises the centrality of information in determining institutional choices that -
bearing in mind North's (1990: 3) definition of institutions - structure (an essential set

of) the rules of the game between politicians and bureaucrats.

Taking into account the logic of informational theories of legislative choice (Krehbiel
1991), the theoretical explanation of the choice of higher or lower degrees of formal
political discretion is constructed around a constellation, in which an incoming
government has to decide whether or not to take advantage of expertise held by
senior bureaucrats inherited from an outgoing government. Generally, governments
and their ministers are assumed to be motivated by policy outcomes rather than
policies themselves, which are chosen in the legislative process. Second, any
incoming government is initially uncertain about the consequences of alternative
public policies upon policy outcomes. By contrast, I assume that bureaucrats are
motivated by career advancement and/or the prospect of retaining positions close to

political power centres (cf. Dunleavy 1991). Moreover, I assume that bureaucrats that
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are inherited from an outgoing government are policy specialists relative to an
incoming government. As a consequence, an incoming government can benefit from
taking advantage of existing bureaucratic expertise, if it chooses to work with
inherited bureaucrats because this can enhance the prospect of developing well-

informed policies.

However, an incoming government will only be willing to tap the expertise of
- inherited bureaucrats, if it can trust the bureaucrats in office and. if it-can credibly
commit towards bureaucrats that it will not intervene into personnel policy. First, the
extent to which an incoming government is facing a problem of political trust
depends on (i) the past policy-making record of senior bureaucrats, i.e. the extent to
which the policies pursued by the previous government differ from the goals of the
incoming government, and on (ii) the career record of senior bureaucrats, i.e. the
extent to which inherited bureaucrats owe their career (advancement) to the outgoing
government. Second, bureaucrats that stay in office will only have an incentive to be
informative, i.e. to share their expertise with the incoming government, if the
government establishes or maintains a personnel system with a low degree of formal
political discretion as a means to commit towards not meddling with bureaucratic
careers and as a signal towards future governments that bureaucrats do not owe their
career to the government of the day. However, if an incoming government can trust
inherited bureaucrats or if it can mitigate problems of political trust, it has an
incentive to set up or maintain a personnel system with a low degree of political
discretion. As a consequence, bureaucrats in office can be informative because it can
enhance their career prospects, and governments can enhance the prospect of

developing well-informed public policies.

By contrast, if an incoming government is troubled by a problem of political trust
towards senior bureaucrats, it will not want to rely on the expertise of inherited
bureaucrats. As a consequence, it will prefer to replace inherited bureaucrats with
trusted appointees. However, because trusted appointees owe their
career/appointment to senior ranks to the government of the day, they can anticipate
that they will only stay in office for as long as the government does. Therefore,

trusted appointees will be informative regardless of the degree of formal political
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discretion and, thus, governments have no need to restrict their possibilities to
intervene into personnel policy in the first place. However, because governments will
typically be unable to replace all inherited bureaucrats, they will also create a
problem of bureaucratic informativeness with respect to bureaucrats that stay on from
the previous government. The reason is that the lack of a personnel system with a low
degree of formal political discretion undermines the incentive of remaining
bureaucrats to seek career advancement and to be informative towards a new
- government. Governments could resolve this problem by -enacting civil service
legislation with a low degree of formal political discretion, but they will be reluctant
to commit towards mistrusted bureaucrats. As a consequence, governments will
prefer to retain the possibility to enhance trust towards the senior bureaucracy, but
the informational role of the bureaucracy will be inferior relative to a personnel
policy regime with a low degree of formal political discretion because, first, the
incoming government does not take advantage of existing bureaucratic expertise and,
second, it will have difficulties to elicit co-operation from remaining bureaucrats.
However, this implies that personnel policy regimes with high degrees of formal
political discretion are confronted with an inherent tension towards de-politicisation,
but for as long as problems of political trust persist, governments will prefer to
enhance trust towards the bureaucracy rather than enhancing its informational role in
policy-making; given that government do not appreciate the advice of mistrusted

bureaucrats.

However, the extent to which either of the two constellations arises, is heavily
influenced by the personnel policy regime that is in place when a government takes
office. If a de-politicised personnel policy regime is in place, problems of political
trust will continuously tend to be low and they will only vary in accordance with the
ideological positions of alternating government parties. As a result, governments will
have an incentive to take advantage of existing bureaucratic expertise rather than
demanding a replacement of inherited senior bureaucrats. At the same time, senior
bureaucrats and those who strive for senior office will remain informative because it
enhances their prospects of career advancement in the ministerial hierarchy. Hence, a
de-politicised personnel policy regime tends to be stable once it has been

institutionalised. By contrast, if a regime that allows unbounded politicisation is in
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place and if governments do also exercise the discretion at hand, severe problems of
political trust will arise whenever the government changes while the ideological
positions of alternating government parties could reinforce the problem of trust. As a
consequence, incoming governments will be reluctant to tap the expertise of inherited
senior bureaucrats. Rather, the new government will seek to replace inherited senior
bureaucrats due to a severe problem of political trust, and the new appointees will be
informative because their time in office will effectively be bound to that of the

- government. -

Consequently, in either case, the personnel policy regime that is in place when a new
government takes office fends to reproduce the extent to which governments are
confronted with problems of political trust, their personnel policy strategies and
bureaucrats' incentive to be informative. By contrast, pressures towards the reform of
a given degree of formal political discretion will only arise under particular
conditions. Firstly, pressures towards a reform of a de-politicised personnel policy
regime will primarily result in the wake of a polarisation of inter-party competition.
Hence, an incoming government may have an incentive to initiate institutional
reforms that increase the degree of formal political discretion because it feels unable
to address problems of political trust. However, this move would be strongly opposed
by the senior bureaucrats in office and in particular bureaucrats who are striving for

senior office because it would undermine their career prospects.

By contrast, the impetus to change a personnel policy regime that allows
governments to exercise a high degree of political discretion will primarily arise
under three conditions. Firstly, the salience of the problem of political trust may
decrease, for instance, as a result of patterns of inter-party competition that reduce the
ideological and policy differences between incoming and outgoing governments.
Secondly, incoming governments may have a chance to mitigate problems of
political trust thanks to an opportunity to learn about the policy orientations of
inherited bureaucrats before taking office. In both cases, governments will have an
incentive to take advantage of existing bureaucratic expertise, but a non-replacement
strategy will increase bureaucratic demand for government commitment to non-

intervention into personnel policy, for bureaucrats would otherwise have little
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incentive to be informative towards the new government and its ministers. However,
given a rather minor problem of political trust, governments will have an incentive to
initiate and support institutional reforms with de-politicising effects upon personnel
policy. Finally, a personnel policy regime with a high degree of formal political
discretion may change, if governments incur increasing costs resulting from a lack of
performance incentives for bureaucrats that seek to pursue a career in public
administration. As a result, governments may become more receptive towards the de-
“politicisation of personnel policy and initiate a civil service reform, but as long as
severe problems of political trust persist, it is unlikely that these pressures lead to the

establishment of major islands of de-politicised bureaucratic career paths.

These general propositions have implications for the course of civil service reforms
in post-communist Europe. Before the change of regime, Central and Eastern
European personnel systems had features of personnel policy regimes that allowed
unbounded politicisation, in which especially the nomenclature system of the ‘real-
existing socialist administration' (Konig 1992) implied a penetration of the
ministerial bureaucracy by the ruling communist party. Moreover, the first
democratic elections after the change of regime brought to power governments that
were either formed by communist successor parties or exclusively by parties of the
former democratic opposition. As a consequence, this thesis argues in Chapter 4 that
the only reasonable prospect for the initiation of a civil service reform with de-
politicising effects upon personnel policy arose in countries, in which the first post-
communist governments were formed by parties of the former democratic opposition
that took office after a pacted transition. The reason is that in these cases, the Round
Table Talks provided an opportunity for the members of the first post-communist
government to learn about bureaucratic preferences and therefore to mitigate
problems of political trust. As a result, these governments had an incentive to take
advantage of the expertise of bureaucrats inherited from the communist regime and
they were also willing to endorse ensuing bureaucratic demand for the de-
politicisation of personnel policy. However, a civil service reform initiative could
only succeed to the extent that the members of the government shared the same
incentive towards de-politicisation, i.e. the preferences of 'veto players' at the level of

the government converged (Tsebelis 2002).
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By contrast, neither post-communist governments that were formed by communist
successor parties after an imposed regime change nor governments comprising
parties of the former democratic opposition that were formed after a regime collapse
had the potential to set off enough pressures for the initiation of civil service reforms
with de-politicising effects upon personnel policy. In the former scenario, the
personnel policy dynamics of the communist regime effectively persisted, and hence
-a personnel policy regime that allows unbounded politicisation remained stable. By
contrast, in the second scenario, severe problems of trust triggered an attempt of
incoming governments to implement a major change of personnel in the bureaucracy,
which however was limited in scope due to a lack of personnel alternatives. As a
result, even when remaining bureaucrats voiced demand for the de-politicisation of
personnel policy, these new governments were reluctant to make a commitment
towards mistrusted bureaucrats inherited from the communist regime. As a
consequence, I will conclude that Hungary and to a much lesser extent Poland were
the only countries that had a reasonable prospect for the institutionalisation of a de-
politicised personnel policy regime in the immediate period after the change of
regime in Central and Eastern Europe. However, as I will show in Chapter 7, not
even the Hungarian government could overcome the resistance of opposing groups

within the governing parties in parliament.

In fact, Chapter 7 reveals that the history of Hungarian civil service reform dates
back to the mid 1980s or in a broad interpretation even to institutional reforms that
followed the economic reforms of the late 1960s to strengthen the professional skill
of the Hungarian state administration. However, the initiation of a civil service
reform gained momentum during the National Round Table Talks and especially
after the second round of the parliamentary elections in 1990. In this context, senior
bureaucrats pushed a civil service reform with de-politicising effects upon personnel
policy, which was reinforced after the Antall government had chosen to recruit state
secretaries and senior civil servants from the ministerial bureaucracy. However,
although the government, especially Prime Minister Antall, supported a civil service
reform that would have led to the establishment of a de-politicised personnel policy

regime, the proponents of reform had lost the capacity to impose their will upon
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opponents of reform in parliament by the end of 1990, i.e. approximately six months
after the investiture of the first post-communist government. In particular, the anti-
communist position of radical factions within the senior governing party, Hungarian
Democratic Forum, generated demand for tough transitory rules and/or an open
system for the allocation of civil servants to the ministerial organisation. Hence, the
opponents of reform were unwilling to commit to a de-politicised civil service
system because of a perceived distrust in the loyalty of bureaucrats inherited from the
‘communist regime. As a consequence, -opponents to a civil service reform with de-
politicising effects were able to delay the enactment of reform and succeeded in
amending the government proposal in favour of their own most preferred civil
service system, which in turn led to the institutionalisation of a personnel policy

regime that allows open politicisation.

Although the Antall government had changed its personnel policy strategy towards
replacing many senior officials that were inherited from the communist regime since
the turn of 1990/91 and although the investiture of the Horn government led to a
large turmover in the senior bureaucracy, the establishment of a de-politicised civil
service came back onto the government agenda as a key component of a
comprehensive Public Administration Reform Programme in 1996. Chapter 8 shows
that the reform was initiated and prepared by the same administrative reform
entrepreneurs among the senior bureaucracy that had already prepared the first reform
in 1990/92. They sought to complete 'their civil service reform project' and to correct
dysfunctional developments such as the politicisation of personnel policy. Therefore,
apart from an entrepreneurial spirit, the reformers can be conceptualised as agents of
'second tier bureaucrats' who had stayed on in the administration and had no
incentive to seek career advancement as a long as a high degree of formal political
discretion persisted. However, the ensuing 1997 reform of the civil service is
commonly regarded as a failure. The reasons were, first, that senior bureaucrats did
not represent a unified interest in civil service reform because especially the state
secretaries and senior civil servants that had been brought (back) in by the Socialist-
Liberal government were effectively disinterested in the de-politicisation of
personnel policy. Second and partly as a result, the two governing parties, the

Hungarian Socialist Party and the liberal Alliance of Free Democrats, were ultimately
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not interested in tying their hands in the exercise of political discretion over
personnel policy. This disinterest was reinforced as a result of the changing balance
of power within the governing coalition, especially the anticipated victory of the
Socialists in the approaching 1998 parliamentary elections and the gradual
weakening of the Liberals after 1996. As a consequence, the reform agents among the
senior bureaucracy were only able to gain political support for a small scale
institutional adjustment with virtually no impact on the degree of formal political

-discretion.

Finally, probably the most puzzling reform initiative from a theoretical point of view
was pursued between 1998 and 2001, which is discussed in Chapter 9. First, the
Orban government had exercised more political discretion over personnel policy than
its predecessors, and second, the reform was initiated and supported from the
beginning to the end by a high-ranking member of the government, namely, the
Minister heading the Prime Minister's Office, Stumpf. Although Minister Stumpf
sought to realise a fundamental reform of the civil service system, he proposed only a
partial de-politicisation of the civil service system when viewed through the lens of
formal political discretion by trying to establish a personnel policy regime that allows
structured politicisation for a small elite of senior officials, i.e. the members of a
senior executive service. However, similar to 1997, the 2001 reform proposal
represented an attempt to correct dysfunctional developments; mainly a loss of
expertise, that is, a steady weakening of the informational role of the ministerial
bureaucracy resulting from a lack of performance incentive for officials below the top
three or so levels of the ministerial hierarchy. However, both the political interest of
the senior governing party, Alliance of Young Democrats, and the career interests of
senior bureaucrats that had only been recruited into the administration after the
summer of 1998 contradicted the attempt to partially reduce the degree of formal
political discretion. These opposing positions crystallised in the intervention of Prime
Minister Orban in the negotiations over the final draft of the civil service reform Act.
As a consequence, a fundamental reform was enacted in 2001, but, from the point of
view of political discretion, only the remuneration system was de-politicised.
Moreover, the amendment of the Civil Service Act that was passed in the summer of

2002 shortly after the Medgyessy government had taken office in response to the
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2001 amendment has hardly affected the possibilities to exercise political discretion

over personnel policy.

Overall, the Hungarian story of civil service reform and policy since 1990, therefore,
suggests that civil service reform activism does not necessarily lead to the emergence
of a professional, de-politicised civil service and the de-politicisation of personnel
policy. Moreover, although the Hungarian story indicates that post-communist
‘politicians increasingly recognise the consequences of politicisation, they remain
prisoners of the context of post-communist politics, which presents a number of
obstacles towards the achievement of goals like the establishment of a professional,
de-politicised civil service, that cannot easily be overcome. As a consequence, at
least in the medium term, we can hardly expect the establishment of civil service
systems that provide the institutional conditions for the de-politicisation of personnel
policy in post-communist central executives unless the patterns of inter-party
competition become less polarised and provide conditions that lower the salience of

problems of political trust for incoming governments.

Outline of the Thesis

The development of the arguments in this thesis is divided in three parts. The first
part establishes the theoretical foundations for the empirical analysis of the
Hungarian case since 1990, which is undertaken in the second and the third part.
Chapter 2 starts with a brief review of the main insights of the body of delegation
studies and then develops the concept of formal political discretion and the typology
of four personnel policy regimes as analytical tools for the comparative study of civil
service systems and policy. Chapter 3 provides a theoretical discussion of the
determinants of varying degrees of formal political discretion in parliamentary
democracies. It begins with a critique of existing theories of choosing civil service
institutions. Subsequently, it develops an informational rationale of choosing varying
degrees of formal political discretion built into civil service legislation. Chapter 4
applies the insights of the theoretical model to the civil service reform dynamics in

Central and Eastern Europe. It first discusses personnel policy dynamics and possible
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causes of civil service reform pressure during the communist regime. Then, it turns to
different scenarios that could occur in the immediate period after the change of
regime and assesses their impact on the course of civil service reform in post-
communist Europe. Finally, the Chapter assesses the developments in later periods
and concludes with a discussion of determinants that may cause the choice of one of
the four personnel policy regimes rather than merely a high or low degree of formal
political discretion. The concluding discussion also includes the role of ideas in
‘shaping institutional choices and the potential impact of European Union accession:

usually discussed under the heading of 'Europeanisation'.

The second part is divided into two Chapters. Chapter 5 assesses Hungarian civil
service legislation that has been adopted since 1990. The Chapter begins with an
assessment of the structure of the civil service and the size of different ranks of civil
servants using empirical data from several ministries. Subsequently, the discussion
turns to an assessment of civil service legislation on the basis of the concepts of
formal political discretion and personnel policy regime. Finally, the Chapter provides
a brief analysis of the practice of exercising political discretion in the domain of
remuneration policy between 1994 and 2001, before a reform de-politicised the
remuneration regime. Chapter 6 provides a longitudinal empirical analysis of the
exercise of political discretion over the allocation of state secretaries to the
ministerial organisation in post-communist Hungary. The Chapter combines
quantitative and qualitative methods to determine how and why Hungarian
governments have exercised political discretion in the decade after the change of
regime. Moreover, the assessment of the use of discretionary instruments serves to
identify the personnel policy strategies that have been pursued by different
governments at the time of taking office and while being in office. Hence, Chapter 6
also establishes the bridge between personnel policy processes and civil service
reform dynamics, as it can help to formulate expectations about the kind of civil

service reform dynamics that have occurred since 1990.

Finally, the third part analyses the three major civil service reforms that have been
enacted in 1990/92, 1997 and 2001/2 in Chapter 7 though 9 respectively. The

analysis traces the origins of the reforms, the goals pursued by the reformers and the
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negotiations that led eventually to the adoption or revision of civil service legislation.
The analysis takes into account the political context of reforms and assesses the civil
service reform processes in light of the informational theory of civil service reform
and policy developed in Chapter 2 through 4. Finally, the Conclusion summarises the
main results of the thesis and discusses the implications of the study for civil service

developments in post-communist Europe.
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Chapter 2

Political Discretion and Varieties of Personnel Policy Regimes: A

Framework for the Comparative Analysis of Civil Service Systems

1. Introduction

This Chapter develops an analytical framework that can serve to assess how and to
what extent formal-legal frameworks governing the civil service provide the
institutional conditions for the de-politicisation of personnel policy. To this end, it
applies the insights of new institutionalist approaches to executive politics, in
particular, the body of so-called 'delegation studies' (Pollack 2002) that analyses
institutional arrangements for the political control of public bureaucracies on the
basis of the new economics of organisations (Milgrom/Roberts 1992; Moe 1984).
Following a brief review of two generations of delegation studies in the first part of
this Chapter, the second and the third part develop the concepts of formal political
discretion and personnel policy regime as analytical tools to assess civil service
legislation across countries and at different points in time. The second part adopts the
perspective that civil service legislation defines the specific set of personnel policy
instruments, which ministers can choose to apply as control measures and that the
extent to which ministers can apply personnel policy instruments denotes the degree

of formal political discretion.

The third part develops four types of personnel policy regimes that are distinguished
with respect to the degree of formal political discretion and the impact they may have
on particular patterns of politicisation. It takes the position that the typology of
personnel policy regimes is a flexible enough instrument to assess the differences and
similarities of formal-legal governance structures of civil services. Finally, the

conclusion discusses the implications of the two concepts for the empirical
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assessment of how discretion is exercised by executive politicians in personnel policy
processes and, hence, identifies the capacity of different types of personnel policy
regimes to de-politicse personnel policy processes. It argues that civil service reform
does only have the capacity to prevent the politicisation of personnel policy, if the
adopted civil service legislation formally institutionalises a so-called 'de-politicised
personnel policy regime'. By contrast, if a personnel policy regime allows what will
be defined as ‘structured politicisation', 'open politicisation' or ‘'unbounded
‘politicisation', ‘the capacity of capacity of civil service legislation to de-politicise-

personnel policy processes gradually weakens.

2. Principals, Agents, and the Logic of Delegation between Politicians
and Bureaucrats

Over the last two decades, a growing body of literature has emerged that studies
institutional arrangements for political control of public bureaucracies on the basis of
the new economics of organisation. The new economics of organisation, in particular
transaction costs economics and agency theory, seeks to explain why and how
individuals in the marketplace co-ordinate collective action by means of
organisations (Milgrom/Roberts 1992; Moe 1984). Organisations are assumed to
share the characteristic that one or more individuals - the principals - delegate
authority to one or more agents, thereby entering into a contractual relationship with
the agents, in the expectation that the agents will subsequently choose actions that
produce outcomes desired by the principals. Hence, in organisations, the social
benefits of collective action are assumed to be produced through hierarchical control
and central authority as opposed to voluntary exchange and decentralised co-
ordination in the marketplace. In transaction costs economics, the focus is on the
business firm understood as a governance structure. It argues that business firms arise
out of markets to economise on transaction costs such as measurement, bargaining or
enforcement costs in order to arrive at enforceable contracts (Williamson 1975,
1985).° In agency theory, the substantive focus is much the same. However, it is

narrower in that its analytical perspective is explicitly directed at the principals'

® Transaction costs can be defined as all those costs that are incurred in operating an economic system
(North 1992; Williamson 1985).
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decision problem of designing a contractual structure that can induce a consenting

agent to take action in the principals' interests (Pratt/Zeckhauser 1985).

Strom (2000) applies the new economics of organisations, in particular agency
theory, to the logic of delegation in liberal democracies. In general, Strom (2000)
suggests that the institutions and the operations of liberal democracies can be
understood as a chain of delegation and accountability with multiple links that ranges
from voters to the ultimate policy-makers and back to voters.” Comparing the logic of
delegation in presidential and parliamentary democracies, Strom (2000: 269) argues
that, in contrast to presidential democracy, parliamentary democracy is characterised
by a 'singularity principle'. An "ideal typical parliamentary democracy (...) features a
single chain of command, in which at each link a single principal delegates to one
and only one agent (or several non-competing agents), and where each agent is
accountable to one and only one principal". Hence, in an ideal typical parliamentary
democracy, voters elect their representative in single member districts to a
unicameral legislature.® Members of parliament eventually delegate to the executive,
ideally a prime minister who oversees an executive branch of ministries with non-
overlapping jurisdictions. The chain of delegation continues from the prime minister
to the heads of different executive departments, that is, individual cabinet ministers,
and from cabinet ministers to civil servants. Conversely, agents in parliamentary
democracies are accountable to a single principal. This differs from a presidential
system in which agents may have multiple principals. For instance, voters typically
elect multiple competing agents and civil servants on the other end of the delegation

chain may have to report to the president and to one or several legislative chambers.’

" Pollack (2002: 215) adds three more delegation stages, which have gained increasing relevance in the
wake of administrative reforms over the last two decades. He mentions delegation from governments
to private actors who deliver public services on their behalf, to 'non-majoritarian institutions' such as
central banks, and to international institutions like the European Union (see also the contributions in
the special issue by Thatcher/Stone Sweet 2002).

# Strom (2000) argues that systems of government usually classified as semi-presidential such as the
French Fifth Republic share features of parliamentary systems when analysed though the lens of
agency theory, though they happen to have a powerful president. This argument de-emphasises the
popular election of the president, but it takes into account the limited power of the president, when he
does not command a legislative majority in parliament, that is, under conditions of cohabitation (see
Duverger 1980; Elgie 1999).

® The analysis of representative democracies on the basis of the principal agent framework implies that
parliamentary and presidential systems are neither mutually exclusive nor exhaustive. Rather, as
parliamentary systems feature a single chain of command, they represent one end on a continuum that
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Western European democracies and the new democracies in Central and Eastern
Europe are either of a parliamentary or a semi-presidential type. So far, however, few
studies analyse the origin and impact of institutional arrangements that govern the
relation between political principals and their bureaucratic agents in parliamentary
democracies by applying the new economics of organisations.'® Moreover, with the
exception of Horn (1995), there are no studies that pay systematic attention to the
choice of civil service institutions in liberal democracies. Rather, the so-called
-delegation studies have mainly directed- their attention to the US presidential system.
We can distinguish two strands or generations of delegation studies. The first
generation of research pays attention to the behaviour of bureaucratic agents, mainly
in the form of US regulatory agencies, by assessing the impact of different control
measures on bureaucratic decision-making. Ultimately, this research seeks to
determine whether democratically elected politicians do effectively control their
bureaucratic agents or whether delegation can be equated with an abdication of
authority to the bureaucracy. The second generation of research directs its focus from
the behaviour of bureaucratic agents to the delegation stage itself by assessing the
impact of political context variables on politicians' choice of governance strategies.
To this end, the research analyses the extent of policy-making discretion politicians
delegate to executive agencies. The remainder of this part briefly summarises the
main insights of the two generations of delegation studies as a toolkit for the
development of an analytical framework that can serve to assess how and to what
extent formal-legal frameworks governing the civil service provide the institutional

conditions for the de-politicisation of personnel policy.

ranges to systems with multiple parallel chains of delegation and accountability on the other. Note also
that from this perspective the Swiss political system with a collective executive that is not accountable
to the legislature does not classify as a parliamentary system (Lane 2001; Lijphpart 1992).

' For exceptions, see Ramseyer/Rosenbluth (1993) who study political control of the Japanese
bureaucracy, Moe/Caldwell (1994) who also broadly address civil service issues, Huber (2000),
Huber/Lupia (2001) and Huber/Shipan (2002). In principle, Horn's (1995) transaction costs approach
to institutional choice in the public sector is also compatible with parliamentary systems though at a
very general level. I will discuss Horn (1995) in the next Chapter in more detail.
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2.1. First Generation Delegation Studies: The Logic of Controlling
Bureaucratic Decislon-Making

First generation delegation studies analyse the impact of institutional arrangements as
political control measures on bureaucratic decision-making. These studies are based
on the assumptions of agency theory. Agency theory assumes that through delegation
of authority, principals can draw efficiency gains from a division of labour with their
agents. At the same time, prmc1pals always experlence some reduction in welfare
.because they may suffer agency losses that result from the potentlal for oppoﬂumstlc
behaviour of agents (Kiewiet/McCubbins 1991)."! Agency losses arise out of a
natural conflict of interests and information asymmetries between principals and
agents. Agents, once hired, are assumed to maximise their return subject to the
constraints and incentives offered by the principals. Because the agents are viewed as
self-interested, they are induced to pursue the principals' objectives only to the extent
that the incentive structure of the contract renders such behaviour advantageous.
Therefore, there is a natural conflict of interests between principals and agents.
Information asymmetries accrue because the agents are assumed to possess and
acquire information that is either unavailable to the principals or prohibitively costly
to obtain. Given a natural conflict of interest, agents may regard it as beneficial to use
this information strategically or simply to keep it hidden. Furthermore, principals can
usually not observe without incurring costs whether the action taken by the agent is
in his best interest.'? (Arrow 1985) Therefore, the essence of principals' problem is to
design an incentive structure such that the outcomes produced through the agents'
efforts are the best the principals can achieve, given the choice to delegate in the first
place. Yet, the measures principals can undertake to minimise the occurrence of
agency losses are themselves costly and reduce the benefits the principals can draw

from a division of labour with their agents (Kiewiet/McCubbins 1991).

'! Agency losses can take two forms. When agents fail to act in the best interest of the principals, it
takes the form of omission. By contrast, commission or sabotage result, when agents take positive
action that contradicts the will or interest of the principals (Strom 2000: 270).

12 These problems can also be called adverse selection problems and moral hazard problems or the
problems of 'hidden information' and 'hidden action' (Arrow 1985). It is commonly argued that the
problems of hidden information and hidden action are reinforced when principals delegate authority to
multiple agents, as the principal will face more difficulties in evaluating the work performed by
individual agents. Hence, multiple rational agents may have an incentive to engage in 'team shirking'.
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In accordance with the assumptions of agency theory, first generation delegation

studies have analysed different aspects of the agency relationship between legislators

in the US Congress as political principals and the staff of executive agencies as

bureaucratic agents.

Political principals possess powers of legislation, budget appropriation,

personnel appointment, and rights to conduct public hearings and investigations,

- which they can use as- ex post rewards and sanctions to correct agency

behaviour. Weingast/Moran (1983) and Calvert/Moran/Weingast (1987) argue
that the availability of these constitutionally enshrined powers affects the
incentives of bureaucratic decision-makers. The probability that improper
behaviour will be detected and punished enters as a costs in bureaucrats'
calculations of net benefits when contemplating to implement policies

incompatible with legislators' interests.

Alternatively, political principals can write a variety of different administrative
procedures ex ante into an Act in order to channel bureaucratic decision-making
into the desired direction. McCubbins/Noll/Weingast (1987, 1989) (henceforth,
McNollgast) assess the role of administrative procedures formalised in the US
Administrative Procedures Act. McNollgast (1987: 244) argue that "procedural
requirements affect the institutional environment in which agencies make
decisions and thereby limit an agency's range of feasible policy actions". Hence,
the mechanisms are functional in the sense that they induce agency compliance
by operating in accordance with the logic of 'structure-induced equilibrium'
(Shepsle 1986, 1989). On the one hand, administrative procedures help legislators
to overcome informational disadvantages when dealing with agencies by
stipulating requirements to gather specific information and to report regularly to
congressional committees. On the other, legislators can use administrative
procedures to 'stack the deck’, that is, they can enfranchise relevant constituents in
agency decision-making, thereby assuring durability of agency responsiveness to

the relevant groups' interests.
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Political principals prefer to choose control strategies that minimise the costs of
establishing and implementing them and maximise the effectiveness in inducing
bureaucratic compliance. McCubbins/Schwartz (1984) and McNollgast (1987,
1989) argue that legislators will prefer to rely on administrative procedures rather
than reactive control measures. In particular ex post oversight directly performed
by congressmen lacks teeth in order to induce bureaucratic compliance with

legislative intent. Legislators depend on agencies for the provision of

- information, which strategic bureaucrats will not necessarily report upwards. At

the same time, bureaucrats will hardly fear to be severely punished for their
wrongdoing because disciplinary procedures are usually too cumbersome to pose
an effective sanction at the disposal of legislators. Moreover, legislators incur
opportunity costs resulting from time and energy which they could use for other
purposes than overseeing executive agencies. Hence, on balance, ex post
oversight creates costs for legislators rather than for agency personnel. By
contrast, the use of administrative procedures shifts the costs of monitoring and
reporting from congressmen to agency staff, the relevant interests groups and the
courts. In particular the enfranchisement of relevant constituents sets up a 'fire
alarm system' that, when set off by complaining groups, provides legislators with
an opportunity to claim credit for correcting agency actions
(McCubbins/Schwartz 1984)."* Lupia/McCubbins (1994) develop the latter
argument further identifying several conditions under which legislators can
sufficiently learn about bureaucratic actions rather than effectively abdicating
their policy-making powers to the bureaucracy. Among the most important
conditions, they argue that the fire alarm must have an incentive to provide 'true'
information to legislators which requires overlapping preferences between
legislators and the relevant groups, repeated interactions, or independent

verification mechanisms.

1> Bawn (1997) further differentiates this argument. She argues that in particular US legislators who
lack opportunities to exercise ex post oversight will favour ex ante procedural means of control.

Hence, committee members are willing to delegate more discretion to the bureaucracy because they
are better informed about area specific policy-making and because it is less costly for them to rely on
ex post oversight than for members of the congressional floor.
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First generation delegation studies conclude that political principals can indeed
control administrative agencies and that agencies are generally more responsive when
control mechanisms are extensive and more autonomous when administrative
procedures are 'thin' and oversight is weak. In the end, however, political principals
can still choose to delegate less policy-making authority, if they perceive a lack of

ability to control bureaucratic agents.*

2.2. Second Genérétibh Delégaiioh Stddiesf The Ldgic bf Délégating
Policy-making Discretion to the Bureaucracy

Second generation delegation studies have explicitly paid attention to the delegation
stage rather than the behaviour of bureaucratic agencies and analyse the impact of
political context variables on political principals' delegation strategy. At the centre of
these studies is the concept of discretion. Discretion is broadly defined as the amount
of policy-making authority delegated by political principals to the bureaucratic agents
minus the amount of procedural constraints relative to the amount of delegated
authority to limit the bureaucracy's leeway (Epstein/O'Halloran 1999: 109). Assessing
the content of legislative statutes, these studies have found that the amount of
delegated discretion varies widely across time, policy areas, and political systems
(Epstein/O'Halloran 1999; Huber/Shipan 2002). The central aim of second generation
delegation studies is to identify the conditions under which political principals are
willing to allocate more or less discretion to their bureaucratic agents. Typically, four
aspects of the political context are advanced to explain the delegation decision of

political principals in the political process (similarly, Pollack 2002).

o Political principals delegate policy-making authority to the bureaucracy because
they can benefit from bureaucratic expertise under conditions of informational

uncertainty. Problems of informational uncertainty result from politicians'

' The hypotheses have been subjected to empirical tests with the most important general finding that
control of administrative agencies by US congressmen does indeed occur (Wood/Waterman 1991).
However, although the first generation studies have provided insights into why American legislation
takes the shape it does, it has often proven difficult to conduct thorough empirical evaluations because
of the lacking prediction of variation in the application of different control measures (Huber/Shipan
2000, 2002). Hence, some of the interpretative studies have found supporting evidence (Balla 1998;
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difficulties to assess the nature of policy problems and the consequences of policy
choices to resolve the respective problems. In particular, Gilligan/Krehbiel (1987,
1989) and Krehbiel (1991) show how legislators in the US Congress transfer
authority to congressional committees by restricting the ability of the
congressional floor to amend committee proposals. They argue that "restrictive
procedures can encourage committees to gather information and can facilitate the
adoption of informed policies that are jointly beneficial to the committee and [its]
- parent body" (Gilligan/Krehbiel 1987: 288). Accordingly, second generation.
delegation studies show that political principals can increase the benefits from
delegation to the bureaucracy, the more they are confronted with uncertainties in
a given policy area or the more they are lacking the 'legislative capacity' to write
legislative statutes that contain detailed policy instructions (Bawn 1995;

Epstein/O'Halloran 1994, 1999; Huber/Shipan 2002).

e Political principals have an incentive to delegate policy-making authority rather
than making policy themselves, if they are confronted with problems of credible
commitment. Political commitment problems result from a lack of exogenous
enforcement mechanisms in politics. Politicians often find it difficult to guarantee
their voters that the policies they adopt today will remain in place tomorrow, in
particular after a legislative majority will have changed."” The problem of
commitment has received particular attention with respect to economic policy and
market regulation. These studies argue that delegation of authority to an
independent regulatory agency enables political principals to credibly commit to
the durability of an enacted policy because the formal institutionalisation of
discretion constrains the present and future enacting coalitions to change a once

chosen policy (Horn/Shepsle 1989; Shepsle 1991).

o Political principals can benefit from delegating policy-making authority to their

bureaucratic agents under conditions of conflict of interests among multiple

Spence 1999), while others have only received mixed support (e.g. Balla/Wright 2001). For an early
critique of first generation delegation studies, see also Moe (1987).

1% Shepsle (1992) defines the non-correspondence between a present and a future enacting coalition as
‘coalitional drift'. Moe (1989, 1990a, 1990b) similarly argues that political officials are constrained by
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principals. In particular, McCubbins/Page (1987) argue that increasing conflict
among US legislators creates difficulties to narrow down the scope of policy
alternatives. As a result, conflicting legislators can overcome their internal
decision-making problems by delegating policy-making discretion to bureaucratic
agencies. Similarly, Huber/Shipan (2002: 11, emphasis in original) argue that the
"bargaining environment (e.g. the existence of vetoes or bicameral conflict) in
which [legislative] statutes are adopted", shapes the incentives of political
- principals to more or less micro-mange policy-making. They show that more-
'veto players' (Tsebelis 1995, 2000) raise the obstacles to pass legislation. As a
result, discretion delegated to bureaucratic agents cannot decline but increases, if

the bargaining environment becomes more complex.

Finally, political principals have less incentive to delegate policy-making
authority to their bureaucratic agents under conditions of policy conflict between
politicians and bureaucrats. For instance, Epstein/O'Halloran (1999) show that
legislators in the US Congress reduce the amount of discretion delegated to
executive agencies under conditions of divided government. Their argument is
based on the assumption that the president appoints heads of agencies and thus
divided government serves as an approximation for conflict of interests between
principals and agents in the US presidential system of government. Similarly,
Huber (2000) argues that in parliamentary systems ministers' benefits from

delegation decrease as conflict between ministers and civil servants increases.

3. Comparing Civil Service Systems: The Degree of Formal Political
Discretion Built into Civil Service Legislation

First and second generation delegation studies provide the toolkit to develop an

analytical framework for the comparative assessment of civil service systems in

parliamentary democracies prevailing in Central and Eastern Europe. Taking into

account the ideal typical perspective upon parliamentary systems as suggested by

Strom (2000), first generation delegation studies suggest that civil service legislation

'political uncertainty' which is isomorphic to the commitment problem. Political uncertainty means a
situation when political officials are uncertain whether they have political power in the future.
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defines the specific set of personnel policy instruments, which ministers can choose
to apply as control measures in the day-to-day policy process in order to achieve the
policy outcomes they desire. At the same time, personnel policy is but one possible
control measure ministers can adopt in order to mitigate potential losses from agency
and to (re-)align the incentives and preferences of civil servants.'® The majority of
control instruments is defined by other sources of administrative and constitutional
law or is subject to internal ministerial procedures regulated by ministerial decree.
Hence, we have to bear in mind that politicians can choose between different control -

instruments, one of which is personnel policy.

Secondly, with reference to second generation delegation studies, we can argue that
the perspective on civil service legislation as a means to provide and structure a set of
personnel policy instruments ministers can apply in the policy process means that
civil service legislation defines different degrees of formal political discretion.
Hence, in contrast to the standard conceptualisation given by Epstein/O'Halloran
(1999) (see above), I will assess the degree of political discretion as opposed to
agency discretion. We can generally define formal political discretion over personnel
policy as the possibility of a minister to determine the outcomes of personnel policy.
This definition begs two questions. Firstly, where does formal political discretion
apply, i.e. what are the domains in which political discretion can be exercised.
Secondly, because civil service legislation is unlikely to assign political discretion in
a uniform way across domains, different national institutional settings or across time,

the second question refers to the extent to which political discretion can be exercised.

I will begin with the domains of personnel policy in which formal political discretion
can be exercised and discuss its extent in order to provide a working definition of
'degrees of formal political discretion' fufther below. The relevant personnel policy
domains are the allocation of civil servants in the administrative organisation and the

determination of levels of remuneration for civil servants. Civil service management

' As argued above, Calvert/Moran/Weingast (1987) refer to personnel appointments as ex post
instruments of control, thereby trying to capture the possibility that politicians may use the threat of
dismissal as a sanction against non-compliant officials. However, later studies tend to refer to
appointment powers as ex ante means of control (Calvert/McCubbins/Weingast 1989;
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systems are commonly characterised as ‘internal labour markets' (Silberman 1993;
Wise 1996). An internal labour market is defined as "an administrative unit (...)
within which the pricing and allocation of labour is governed by a set of
administrative rules and procedures" (Doeringer/Priore 1971: 1-2). Hence, both
domains are central to the study of internal labour markets, and both are
distinguished in that they tend to require a residual decision-maker (Milgom/Roberts
1992: 330). However, as will become clear in the discussion below, other aspects of

civil service systems can be integrated into these two domains. -

The measures to determine the allocation of civil servants in the administrative
organisation are commonly referred to as the minister's powers of appointing civil
servants. However, they equally apply to the promotion and lateral transfer of civil
servants as well as the decision to admit new members of the civil service; provided
the latter decision is separated from a positional appointment. From the perspective
of first generation delegation studies, personnel appointments serve to overcome the
conflict of interest between minister principals and civil servant agents
(Lupia/McCubbins 2000). Yet once a match of preferences between ministers and
civil servants has been achieved, the second problem of asymmetric information
should be resolved, too. It should be resolved because, in principle, the match of
preferences ensures that a self-interested civil servant will pursue actions that
correspond to the desires of the minister prior to his decision to delegate a set of tasks
to the civil servant. At the same time, the elimination of information asymmetries by
means of personnel appointments rest on two éssumptions. Firstly, the minister can
exactly observe the preferences of the civil servant at the moment of selection and
appointment (Calvert/McCubbins/Weingast 1989). Secondly, it assumes that neither
the civil servant nor the minister change their preference during the course of their
interaction. If this occurs, the minister incurs additional costs of both checking the
action of the civil servant and taking corrective measures to re-align the civil
servant's preferences with his own preferences. Hence, personnel appointments serve
to mitigate the problems of conflict of interests and information asymmetries, but

they cannot eliminate them. On the one hand, the application of agency theory

Hammond/Knott 1996; Lupia/McCubbins 2000). This perspective is much is more in correspondence
with conventional comparative public administration literature (Page 1992; Peters 2001).
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implies the general existence of asymmetric information by way of assumption. On
the other, one should take into account that the civil service is neither a unitary actor
nor a collective actor of small size; hence, even if both problems were theoretically

solved, there would remain the practical problem of its limited applicability.

Bearing in mind that, everything else being equal, the allocation of a civil servant to
an administrative position is of limited effectiveness, the key to an understanding of
the problem of formal political discretion are the distribution of decision-making -
authority and the procedural constraints upon its exercise. Sticking for the time being
to the ideal perspective of a minister (rather than the government) as the principal of
a civil servant, civil service legislation does usually not guarantee unilateral authority
over appointment decisions to a minister. Rather, civil service legislation may set out
a decision-making procedure to appoint civil servants in which the minister shares
decision-making authority with other political actors, e.g. the Prime Minister, and/or
administrative actors, e.g. a civil service commission. As a consequence, a minister
will only be able to appoint a civil servant with matching preferences to the extent
that other parties involved in the appointment procedure will share the same
preferences. In other words, the more the preferences of the decision-makers diverge,
the more difficult it is to align preferences between minister and appointed civil
servant and, hence, to overcome problems of agency (Hammond/Hill 1993). This
constellation is comparable to a problem of multiple principals, in which an agent
may exploit disagreement between multiple preferences in her own favour

(McCubbins/Noll/Weingast 1989).

Secondly, minister's powers to allocate civil servants may not only be restricted
through the need to get involved in collective action, but also as a result of
procedural constraints he has to follow prior to taking a decision. Civil service
legislation may reduce the pool of eligible candidates a minister can appoint to
internal candidates only rather than granting a free choice of candidates for
appointment to a civil service position. Similarly, civil service legislation may oblige
a minister to choose only those candidates who meet certain standards of
qualification or experience. Moreover, obligations upon civil servants' political and

professional activities may indirectly narrow a minister's freedom of choice. For

46



instance, if the simultaneous holding of party office or an occupation in the private
sector are prohibited by law, a potential candidate may incur opportunity costs of
foregoing the benefits of an activity outside the civil service (similarly, Huber 2000:
400). A decision to appoint a civil servant may also be constrained by the minister's
lack of possibility to dismiss or even transfer a civil servant once she has been hired.
Hence, a minister will be unable to re-align the civil servant's preference with his
own one in case the preference of either parties changes over time (Hammond/Knott
1996). Finally, if a special formalised disciplinary procedure for civil servants has .
been put in place, a minister may either not be involved in the proceedings at all or he
may have to follow a procedure that grants him little discretion and also gives the
civil servant the right to appeal against the outcome of the decision. Consequently,
even if a minister wields decision-making authority, the constraints upon its exercise
may restrict the pool of eligible candidates he can choose from, and therefore, the

possibilities to exercise political discretion are reduced.

The second domain of personnel policy over which a minister may be allowed to
exercise political discretion refers to the determination of civil servant's levels of
remuneration. In general, pay serves to impact on the motivation of employees to
perform the best level of effort as desired by the principal. In this context,
remﬁneration measures have the same purpose but they rather take on the form of
positive (or negative) rewards ministers may use in the policy process. The
characterisation of civil service employment systems as internal labour markets and
the importance of varieties of social dialogues (Bosseart et al. 2001) for the
determination of remuneration levels of members of the civil service is not conducive
to the provision of formal political discretion. Firstly, in internal labour markets,
wages attach to jobs rather than to individuals. Hence, civil service legislation does
not define any residual decision-maker, as personnel policy outcomes are entirely
determined by administrative rules. Secondly, the determination of pay levels either
in form of collective bargaining or as a unilateral act of parliament does not leave any
room for the adjustment of remuneration levels of individual civil servants.
Therefore, we should expect that the rules stipulated in civil service legislation
provide only few opportunities to exercise political discretion over the determination

of an individual civil servant's wage level.
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However, if a civil servant's wage level is not exclusively determined by the job
classification, but also dependent on the civil servant's performance on the job, a
minister may be authorised to 'adjust' a civil servant's wage. For instance, he may
have the right to reward (good) performance of civil servants and grant a
remuneration bonus to a civil servant. Moreover, because wages are attached to the
job classification, a minister who can exercise a certain degree of political discretion
-over promotion decisions may reward a civil servant by means of promotion to a
higher grade in the job classification. At the same time, like in the domain of
personnel allocation, the minister's discretion to intervene into the determination of
civil servants' remuneration level may be constrained by formal procedures or
standards he has to meet prior to taking action. For instance, a standardised
performance evaluation system with the right for civil servants to appeal against its
outcomes and consequences highly restricts a minister's opportunity to adjust

individual civil servants' remuneration levels.

In sum, civil service legislation can be analysed by assessing the specific set of
personnel policy instruments as one among other instruments ministers can choose to
apply in the day-to-day policy process in order to control civil servants. From this
perspective, civil service legislation establishes institutional arrangements that
determine varying levels of formal political discretion in the personnel policy
domains of allocating civil servants to the administrative organisation and
determining their levels of remuneration. Civil service legislation then serves both to
enable and to constrain the exercise of political discretion on two key dimensions of
both personnel policy domains. On the first dimension, it is simply a matter of who is
authorised to take a personnel policy decision. For instance, is this the minister who
can decide unilaterally, does he have to share the authority with other members of the
government or with a body consisting of civil servants, or is a third party like an
independent civil service commission responsible for the respective personnel policy
decision. Hence, on the first dimension civil service legislation assigns varying
degrees of decision-making authority over personnel policy to political and/or

administrative institutions.

48



The second dimension refers to the restriction upon the exercise of this decision-
making authority. These restrictions can be understood as procedural constraints.
They include the existence of standards and formal procedures a minister or any other
authorised (set of) actors has to follow before taking a personnel policy decision.
Procedural constraints primarily serve to determine the size and nature of the pool of
candidates a minister can choose from as well as they determine the rights of
candidates potentially subject to the respective personnel policy decision. Moreover,
-a - minister's decision-making authority may be further restricted by indirect.
constraints arising from civil servants' rights and duties upon their political and
professional activities and upon the minister's ability to create vacancies for the
allocation of civil servants by means of transfer and dismissal decisions in the first

place.

Therefore, at the conceptual level, we can distinguish degrees of formal political
discretion from high to low. Correspondingly, I define the degree of formal political
discretion over personnel policy as the extent to which the government of the day, or
its ministers, has the possibility to exercise personnel policy authority and the extent
to which the exercise of this authority is subject to specific procedural constraints.
Although US delegation studies do not make this distinction, I have emphasised the
word 'possibility' because a high degree of formal political discretion does not mean
that it is exercised in practice; rather it provides the means to do so.!” Therefore, after
an assessment of the degree of formal political discretion inherent to civil service
legislation, it is possible to move on to an assessment of the extent to which
governments and their ministers have exercised the available political discretion in

personnel policy processes.

In principle, delegation studies suggest that both the assignment of decision-making
authority over personnel policy and the procedural constraints upon the exercise of
this authority as defined in civil service legislation are two sides of the same coin.

The delegation of decision-making authority then is the key variable, but it is the

17 Schnapp (2000: 29) recognises the distinction between the possibility to exercise political discretion
and political discretion that is exercised in practice by defining what he calls 'formal politicisation'
similar to the degree of formal political discretion as 'the possibility for the government of the day, or
its ministers, to pick their top bureaucrats at will without major procedural obstacles'.

49



procedural constraints that complement and differentiate degrees of formal political
discretion. It follows that as procedural constraints become less restrictive, the degree
of formal political discretion increases. Therefore, I assume that civil service
legislation that grants decision-making authority to members of the government and
stipulates a minimum of or no procedural constraints is equivalent to the highest
degree of formal political discretion. If a civil service commission is authorised to
take personnel policy decisions, the same logic applies. The reason is that a minister
may be able to exercise some kind of indirect political discretion, the less confining
the procedural constraints on a personnel policy decision are. By contrast, the degree
of formal political discretion is lowest, if personnel policy decisions are determined
by non-political actors acting within a dense web of formalised standards and
procedures or if decision are determined by administrative rules only, thereby
eliminating any formal decision-maker in the implementation of personnel policy.
Figure 2.1. summarises the discussion with an illustration of degrees of formal

political discretion.

Figure 2.1. Degrees of Formal Political Discretion over Personnel Policy

Decision-making authority to
determine the Procedural Constraints Degree of
allocation of civil servants within the upon the exercise of decision- Formal Political



4. Four Types of Personnel Policy Regimes

Based on the concept of formal political discretion, it is possible to distinguish
different types of personnel policy regimes. The term 'personnel policy regime' is
appropriate because the common application in political science literature of different
types of political regimes captures the aspects of institutional arrangements that
structure the -access to and the exercise of political power (Merkel 1999;:
ODonnell/Schmitter 1986). Therefore, types of personnel policy regimes are
conceived as institutional arrangements that structure the access to the specific set of
personnel policy instruments and structure the way they are exercised. This
perspective corresponds to the understanding that civil service legislation - or
corresponding legislation, in case no civil service legislation has been adopted -
consists of institutional arrangements that determine a degree of formal political
discretion over personnel policy. These personnel policy regimes then differ with
respect to the degree of formal political discretion and, hence, the extent to which
formal-legal institutional arrangements allow the politicisation of personnel policy
processes. However, the distinction between different types of personnel policy
regimes also seeks to take into account the impact different sets of institutional
arrangements may have on the emergence of particular patterns, which a potential
politicisation of personnel policy processes may exhibit. The remainder of this part
develops four ideal types of personnel policy regimes that can be distinguished on the
basis of the two personnel policy domains and their institutional features as outlined

above. The typology will be summarised in Table 2.1. below.

Before, however, one point of clarification has to be made. So far, the discussion has
treated the civil service as if it consisted of one group of civil servants and, thus, it
has ignored that civil service legislation usually distinguishes different categories or
ranks of civil servants. Therefore, the degree of formal political discretion may differ
from one group of civil servants to another and it is a matter of assessment whether
and to what extent group- or rank-specific personnel policy regimes differ. Hence, it
is important to note that the identification of a particular personnel policy regime

does not necessarily refer to the entire group of senior civil servants let alone all civil
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servants. Because an assessment of discretionary instruments built into civil service
legislation directs attention primarily to the senior civil service, it is of interest to
reveal the country-specific set of personnel policy regimes that govern the senior civil
service and to assess its governance structure in relation to the wider civil service,
especially the higher civil service. For the time being, I will present the typology as if
the civil service consisted of one single undistinguished group of civil servants.
However, from an analytical point of view, the concept of personnel policy regime
can be applied for an assessment of the formal governance structure of the senior

civil service as well as for others ranks of the civil service.

4.1. De-Politicised Personnel Policy Regimes

The degree of formal political discretion is lowest in personnel policy regimes that
create the institution of a civil service in public law, define clear boundaries of the
civil service and establish a distinct personnel management system with the
following characteristics. Members of the government are formally the head of the
civil service. However, in the domain of allocating civil servants to the
administrative organisation, members of the government do not wield decision-
making authority in neither the admission of new members to the civil service nor in
the appointment of a civil servant to all positions functionally defined as civil service
positions. Furthermore, members of the government are not authorised to determine
or adjust individual civil servant's level of remuneration. Rather, personnel policy
decisions in both domains are the result of civil service self-government and
administrative rules that do not require a residual decision-maker in the day-to-day

process of personnel policy-making.

At the same time, the implementation of personnel policy takes place within a dense
web of formal procedures and standards that minimise opportunities for the exercise
of indirect political discretion. Firstly, the admission of civil servants requires
decision-makers to select candidates who meet a minimum set of criteria specified in
legislation, in particular educational qualifications. Moreover, decision-makers have

to follow a formalised recruitment procedure that allows for competition and grants
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rejected applicants the right to appeal against the outcome of the recruitment process.
Secondly, the decision to appoint civil servants to their respective position in the
administrative hierarchy is either regulated by administrative rules through a system
of promotion by seniority or requires the decision-making body to follow a
formalised recruitment procedure inside the civil service, thereby limiting the pool of
eligible candidates to internal applicants only. Thirdly, the level of remuneration of
individual civil servants is either determined by administrative rules (job
classification) -only or requires the body authorised to -adjust a civil servant's:
remuneration to follow a standardised performance evaluation procedure, which

grants civil servants the right to appeal against the outcomes of the evaluation.

Furthermore, a personnel policy regime with lowest degrees of formal political
discretion is distinct with respect to rights and duties of civil servants representing a
context of additional though indirect procedural constraints for the exercise of
indirect political discretion. Civil servants have the duty to explicitly demonstrate
political neutrality and, hence, have neither minimum rights to pursue political
activities nor are they in a position to demonstrate partisanship while performing
their civil service job. Similarly, professional activities outside the civil service are
prohibited except for certain artistic and intellectual activities. Finally, civil servants
enjoy extensive protection against dismissal from the civil service as well as transfer

from the position requires their consent.

In the domain of allocating civil servants this does not mean that members of the
government have no influence over allocation decisions whatsoever. However, the
decision to appoint civil servants, in particular, to the highest positions of the
administrative organisation is effectively pre-determined by administrative rules or a
body like a civil service commission. In the latter case, this body proposes -
following an internal recruitment procedure - either a single or a small number of
candidates to tl;e political leadership who can eventually select among them and
formally appoint them to the respective post. Hence, the admission of new members
to the civil service is entirely removed from political decision-making authority,
whereas selection and appointment procedures minimise the opportunity to exercise

political discretion. At the same time, the political element in this type of personnel
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policy regime is limited to formal leadership of members of the government over the
civil service, which in turn may lead to some kind of informal anticipated reaction of
the pre-selecting body in the day-to-say process of personnel policy to accommodate

the preference of the political leadership.

We can label this set of institutional arrangements a 'de-politicised personnel policy
regime'. The reference to the concept of politicisation sheds light on the potential
impact of varying degrees of formal political discretion. In other words, because the -
degree of formal political discretion is lowest in this first type of personnel policy
regimes, members of the government have little room to intervene into personnel
policy and hence the potential for a politicisation of the civil service is very low. As a
result, civil service legislation that establishes a de-politicised personnel policy
regime does have the capacity to also de-politicise personnel policy processes. In the
real world, we might argue that although the Parliament in the UK has not adopted a
civil service Act, the senior civil service system approximates a de-politicised
personnel policy regime most closely, especially when it comes to the exercise of

political discretion (Kellner/Crowther-Hunt 1980; Rhodes 2001; Righards 1996).

4.2. Personnel Policy Regimes Allowing Structured Politicisation

The second type of personnel policy regimes displays a low to medium degree of
formal political discretion. It differs from de-politicised regimes in three respects.
Firstly, members of the government are authorised to appoint civil servants to their
positions in the administrative hierarchy. At the same time, the exercise of this
decision-making authority is constrained by explicitly limiting the pool of eligible
appointees to internal candidates only, for instance, by stipulating a certain number of
years an appointee has to be member of the civil service before becoming an eligible
candidate. Hence, in principle, procedural constraints do not differ from the previous
type in their implication that only internal candidates can be appointed to (especially
senior) administrative office. Moreover, because the admission of new members to

the civil service is subject to low levels of political discretion - as in the case of de-
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politicised personnel policy regimes - members of government are confronted with an

additional constraints upon the exercise of their appointment authority.

Secondly, whereas the membership of civil servants in the civil service is well
protected, civil servants' positional appointment is not. In other words, members of
the government can choose to transfer a civil servant without her consent but they
cannot dismiss civil servants in order to create vacancies for new appointments.
Thirdly, civil servants possess limited rights to political activities such as becoming -
party member which effectively allow them to openly take on political roles. On the
other hand, civil servants are not allowed to simultaneously hold elected office or an
official post in a political party. This feature complements the first three, as the
possibility to exercise political discretion over the appointment and transfer of civil
servants would practically be incompatible with high-level restrictions upon civil
servants' rights to pursue political activities. As a consequence, this personnel policy
regime selectively grants formal political discretion to members of government but
generally maintains high levels of procedural constraints. Furthermore, remuneration
levels remain beyond the reach of members of government and civil servants are

obliged to forego alternative professional activities.

Consequently, we can distinguish this personnel policy regime from the former as
one that allows 'structured or channelled politicisation'. This label takes into account
that its institutional configuration grants political actors the opportunity to satisfy
their short-term needs to mitigate agency problems by granting them rights to apply
selected personnel policy instruments in the policy process. At the same time, the
exercise of this discretion is highly restricted, in particular, because procedural
constraints pre-structure the pool of eligible candidates. I suggest that the senior civil
services of Germany and France represent two real-world cases that correspond
largely to a personnel policy regime that allows structured politicisation (but see also
my Conclusion below). Like in the British case, especially senior personnel policy
processes tend to reflect a structured politicisation (Derlien 1988; Elgie 2001;
Mayntz/Derlien 1989; Rouban 1999).
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4.3. Personnel Policy Regimes Allowing Open Politicisation

The third ideal type of personnel policy regimes is characterised by medium to high
levels of formal political discretion. It differs from the previous two in several
respects. Firstly, civil service legislation does not only authorise members of
government to appoint civil servants to their position, but also grants them decision-
making authority in the admission of new members to the civil service. At the same
time, procedural constraints for both the admission and the appointment of civil
servants are soft. As regards the admission of new members to the civil service, entry
criteria, in particular, minimum educational qualifications, are defined, but the
absence of a formalised recruitment procedure allows decision-makers to 'tailor' job
tenders or to entirely avoid the disclosure of vacancies in the civil service. Moreover,
when it comes to the appointment of civil servants to their position, decision-makers
are free in their choice between internal or external candidates. Hence, either
appointment criteria are not defined at all or they are sufficiently open to include
external candidates with the respective entry criteria in the pool of eligible
candidates. As a consequence, the distinction between admission and appointment

becomes blurred and nominal only.

Secondly, although a job classification has been established and wages are
determined accordingly, i.e. by administrative rules, civil service legislation provides
members of government with one or several mechanisms to 'adjust' an individual
civil servant's level of remuneration. Moreover, procedural constraints upon the
exercise of this discretion are weak, as the adjustment is not linked to a standardised
performance evaluation system but depends on the subjective judgement of the
authorised member of government and an appeal possibility for the civil servant is
lacking. As a consequence, the mechanisms to 'adjust’ individual civil servants' level
of remuneration have the potential to (entirely) offset the administrative rules defined
in civil service legislation as a standard procedure for the determination civil

servants' wages.

Thirdly, members of government are less restricted in the exercise of decision-

making authority by indirect constraints when compared to decision-makers in a
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personnel policy regime that allows structured politicisation. On the one hand, this
type of personnel policy regime also shares certain restrictions upon civil servants'
political activities and a lacking protection of positional appointments, as transfers
within public administration do not require a civil servant's consent. In contrast,
however, civil servants are also allowed to pursue professional activities outside the
civil service or the civil service legislation provides one or several exceptions to
undermine the otherwise stipulated prohibition. In particular, civil servants are
permitted to pursue alternative professional activities subject-to the consent of-
members of government as the institution formally authorised as decision-maker in
the personnel policy domain of determining civil servants' levels of remuneration.
Finally, although the civil service legislation provides for permanent tenure, it
includes one or several mechanisms for ministers to dismiss members of the civil

service; possibly with few restrictions upon unilateral exercise of political discretion.

As a consequence, we can distinguish this personnel policy regime from the previous
two by its lack to structure the potential politicisation of personnel policy and, hence,
by the potential to allow 'open politicisation' of personnel policy processes. On the
one hand, this personnel policy regime is established through civil service legislation
in public law, it draws boundaries of the civil service and sets up a personnel
management system that at first glance shares many features of the first two regime
types outlined above. On the other, it tends to either assign considerable decision-
making authority directly to members of the government or complements non-
political personnel policy processes by means of one or several exceptions granting
high levels of formal political discretion. Moreover, the lack or vagueness of
procedural constraints increases the level of formal political discretion inherent to
this type of personnel policy regime. As a result, for the outside observer, the
potential politicisation of the civil service may be more of a hidden than an obvious
nature. However, if we want to account for the potential impact of these institutional
arrangements, we have to recognise that this type of personnel policy regime
establishes a highly permeable boundary between politics and administration and
allows governments, or their ministers, to openly politicise personnel policy
processes by filling the (especially senior) administrative positions from above and

from outside. In the real word, the civil service developments in Central and Eastern
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Europe discussed briefly in Chapter 1 suggest that post-communist civil services may
approximate this type of personnel policy regime both at the level of formal-legal

governance structure and at the level of personnel policy processes.

4.4. Personnel Policy Regimes Allowing Unbounded Politicisation

Finally, a fourth personnel policy regime that displays highest levels of formal
political discretion can be di'sti'ng'uis'he'd from the pfeviohs 'thiee'type's. At first glance,
the key difference vis-a-vis the other three types of personnel policy regimes is its
lack of a separate legal framework that establishes the institution of a civil service.
Instead, administrative personnel is primarily regulated by labour legislation, which
also applies to employees in the private sector. As a consequence, there is neither a
limited scope of the civil service nor is there a personnel management system that
applies uniformly across public administration employees. We are likely to see
personnel management systems that apply to distinct administrative units and may
differ from one unit to another. Hence, we might observe fragmented and incoherent

personnel management systems.

Most important, these features have implications for the degree of formal political
discretion because the employment relationship between the administrative unit and
an employee is similar to private sector arrangements. Consequently, members of
government as constitutionally defined heads of distinct administrative organisations
are exclusive holders of decision-making authority over both personnel policy
domains and the restrictions upon its exercise are effectively none due to the general
lack of formalisation. Although, for instance, specific educational standards are
defined in secondary legislation, these standards are neither compulsory nor
enforceable. Put simple, employment is at will, subject to restrictions posed by labour
legislation only. Moreover, decision-makers are not restricted by indirect constraints
because civil servants are neither restricted by any obligations upon their political
and/or professional activities nor do they enjoy any particular protection of their job.

Instead, civil servants can simultaneously hold official posts in political parties, they
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can be appointed or elected to office in other branches of the state, and, in principle,

they can take on jobs in addition to their employment in public administration.

Therefore, we can distinguish this type of personnel policy regime from the other
three as one that allows an 'unbounded politicisation', given the lack of any
differentiation between politics and administration. Obviously, Central and Eastern
European countries before adopting civil service legislation and those countries that
- have ‘not yet adopted any ‘legislation approximate - this -type of personnel policy
regime. Moreover, in principle, there is no reason to omit the 'real-existing socialist
administration' (Kénig 1992) from this typology of personnel policy regimes because
it approximates this ideal personnel policy regime quite closely both in institutional
terms and in terms of personnel policy processes. Hence, we can argue that the
personnel policy regime featuring the real-existing socialist administration represents
the polar opposite type to the ideal de-politicised personnel policy regime outlined
above. Table 2.1. summarises the key features of the four types of personnel policy

regimes.
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Table 2.1. Four Types of Personnel Policy Regimes and Potential Patterns of Politicisation

Regime Type De-politicisation Structured Politicisation Open Politicisation Unbounded Politicisation
Legal status Special civil service legislation Special civil service legislation Special civil service legislation No special civil service legislation
Authority over Administrative actors Administrative actors Members of government Members of government
admissions

Constraints upon
authority over

Compulsory educational standards;
Formal recruitment procedure including
competitive examinations;

Compulsory educational standards;
Formal recruitment procedure including
competitive examinations;

Compulsory educational standards;
No Formal recruitment procedure;
No right to appeal

No compulsory educational standards;
No Formal recruitment procedure;
No right to appeal

admissions Rejected candidates have right to | Rejected candidates have right to
appeal appeal
Authority over Administrative actors Members of government Members of government Members of government
appointments
Constraints upon Promotion by seniority or recruitment | Appointees must be recruited from | No specific constraints apart from | No specific constraints
Appointment procedure internal to the civil service inside the civil service; admission criteria '
Authority Certain number of years are required

Authority over
remuneration

Administrative actors or no residual
decision-maker

Administrative actors or no residual
decision-maker

Administrative actors or no residual
decision-maker, but members of
government have authority to adjust
remuneration levels.

Members of government

Constraints upon If adjustment is possible, only on the | If adjustment is possible, only on the | No constraints upon adjustment; No constraints upon remuneration
Remuneration basis of standardised performance | basis of standardised performance | No right to appeal authority;
Authority evaluation; evaluation; No right to appeal
Civil servants have right to appeal Civil servants have right to appeal
Protection of civil Permanent tenure; Permanent tenure; Permanent tenure, but one or several | Employment at will;

service membership

Dismissal only in exceptional cases

Dismissal only in exceptional cases

exceptions to justify dismissal

Dismissal possible at all times without
giving reasons

Protection of

Transfer requires consent of civil

Transfer does not require consent of

Transfer does not require consent of

Transfer does not require consent of

positional servant civil servant civil servant civil servant
appointment
Civil servants' Political  activities are explicitly | Political activities are permitted, except | Political activities are permitted, except | Political activities are permitted,
political activities | prohibited simultaneous holding of political and | simultaneous holding of political and | including simultaneous holding of
elected office at central level elected office at central level - | political and elected office
Civil servants' Other professional activities are | Other professional activities are | Other professional activities require | Other professional activities are
professional explicitly prohibited explicitly prohibited consent of members of government or | permitted
activities head of agency
Degree of formal Lowest Low to medium Medium to high Highest
political discretion
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5. Discussion and Conclusion

This Chapter has developed the concepts of formal political discretion and personnel
policy regimes based on the body of delegation studies as tools for the comparative
analysis of civil service systems. Firstly, it is important to bear in mind that the
degree of formal political discretion and, hence, the type of personnel policy regime
may differ from one group of civil servants to another. Therefore, it is important to
disentangle the structure of the civil service and to identify the group or rank specific
personnel policy regime. For instance, above I suggested that the German senior civil
service approximates a personnel policy regime that allows structured politicisation.
However, at closer scrutiny, this statement does not apply to the entire senior civil
service. Rather, we have to take into account that the governance structure of the
highest state secretary position in the German ministerial hierarchy allows open
politicisation because ministers are free to choose candidates from inside and outside
the administration and the appointment does not require the approval of the Federal
Civil Service Commission (Derlien 1988). Moreover, if we compare the prevailing
governance structures of Western European civil service systems, we find that it is in
fact only the senior civil service systems that differ when viewed through the lens of
formal political discretion (see Page/Wright 1999). By contrast, the degree of formal
political discretion for the wider, non-managing civil servants is generally low and
the differences across Western Europe are negligible when viewed through the lens
of formal political discretion (Auer et al 1996; Bossaert et al 2001). Hence, an
assessment of civil service systems in Western Europe would probably reveal that
senior civil service systems fall primarily into either the category of a personnel
policy regime that allows structured or de-politicisation and a few important
exceptions would fall into the category that allows open politicisation. In contrast to
senior civil service systems, the wider civil service in Western Europe would fall into
the category of de-politicised personnel policy regimes. In Central and Eastern
Europe, by contrast, we are not in a position to draw such a general conclusion.
Instead, the only general statement we can make at this point is that at the time of

regime change a personnel policy regime that allows unbounded politicisation is the
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starting point of institutional reforms and that the entire personnel system of public

administration falls into the same category.

Secondly, there is an important implication for the study of personnel policy
processes that results from the understanding of degrees of formal political
discretion. As indicated above, a high degree of formal political discretion does not
mean that governments exercise this discretion in practice. When looking at
- personnel policy regimes in Western Europe, it becomes obvious that the institutional
basis does not necessarily equal personnel policy practice. For instance, like in
Germany, the legal basis for the appointments of directeur d'administration and
directeur de cabinet in France allows governments to openly politicise personnel
policy for these top positions in the ministries. In practice, however, French
governments tend to follow a personnel policy strategy of structured politicisation
because the overwhelming majority of top level appointments is recruited from the
senior civil service rather than outside public administration (Knapp/Wright 2001;
Rouban 1999). Hence, from the perspective of the present discussion, the very top
ranks of the French senior civil service combine features of a personnel policy regime
that allows open politicisation and personnel policy processes that reflect a structured

politicisation.

In general, governments that operate under personnel policy regimes with high
degrees of formal political discretion have therefore more opportunities to apply
personnel policy instruments in the day-to-day policy process than governments who
operate under personnel policy regimes with low degrees of formal political
discretion, but it does not necessarily mean that the former will eventually use their
discretionary powers. Rather, a high degree of formal political discretion gives them
the opportunity to exercise political discretion. As a result, we can understand the
degree of formal political discretion as a possibility frontier for governments to use
personnel policy instruments in the policy process and it is a matter of empirical
investigation whether and to what extent governments do exercise formally granted
political discretion over personnel policy (see Figure 2.2. the shaded area indicates

that governments cannot exercise political discretion).
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Figure 2.2. Possibility Frontier built into Personnel Policy Regimes
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legislation to directly de-politicise personnel policy processes is limited to cases, in
which a de-politicised personnel policy regime has been established. The next
Chapter turns to the development of a theoretical framework that serves to explain
how and why governments and their ministers may choose to build higher or lower
degrees of formal political discretion into the formal-legal frameworks governing the

civil service.
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Chapter 3

Expertise, Trust and Incentives: An Informational Rationale of

Discretion in Civil Service Systems

1. Introduction

The discussion of second generation delegation studies at the beginning of the last
Chapter suggests four variables that may cause governments to either reduce or
increase the degree of formal political discretion built into civil service legislation.
Firstly, governments may want to minimise the degree of formal political discretion
in order to overcome

e problems of informational uncertainty;

e problems of credible commitment; and/or

e problems of conflict among multiple principals.

Alternatively, governments may prefer to maximise the degree of formal political
discretion in order to overcome

e problems of policy conflict between political principals, i.e. governments and

bureaucratic agents.

So far, the choice of civil service institutions, especially the choice of discretionary
instruments built into civil service legislation has received relatively little attention in
the literature on delegation and governance in liberal democracies. An exception is
Horn's (1995) transaction costs approach to institutional choice in the public sector.
Horn (1995) identifies legislators' problems of agency and problems of credible
commitment towards constituent voters as the driving forces towards the
establishment of what Horn (1995) calls modern merit civil services, which happen
to share many features of a de-politicised personnel policy regime. This Chapter
therefore begins with a discussion of Horn's (1995) approach to the choice of civil

service institutions. It argues that the problem of commitment is a convincing reason
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for legislators to minimise the degree of political discretion over personnel policy as
long as we are addressing the governance structure of bureaucrats who are primarily
concerned with the implementation of more or less clearly stated policy goals. By
contrast, legislators' commitment problem appears to be at odds with the task profile
of ministerial bureaucrats in higher and senior ranks who are mainly responsible for
the 'production’ of legislation rather than its implementation (Mayntz/Scharpf 1975).
Therefore, the first part concludes that an emphasis on the commitment problem is
- implausible for explaining why political principals may have an incentive to-forgo -
the possibility to intervene into personnel policy, in particular at the higher and senior

level.

Contrary to Horn (1995), the second part of this Chapter develops an explanation that
is based on the logic of informational theories of legislative choice. Hence, it places
political principals’ problems of uncertainty at the centre of analysis. The first section
discusses a basic constellation of actors that arises in the executive of parliamentary
democracies after a change in government. On the one hand, it emphasises incoming
governments' problems of uncertainty about the consequences of policies they choose
on outcomes they desire. On the other hand, it points to senior bureaucrats as policy
specialists relative to the members of the new government. The second and the third
section discuss the conditions under which incoming governments are able to tap the
expertise of senior bureaucrats in office in order to reduce problems of uncertainty
and their implications for the choice of higher or lower degrees of formal political

discretion built into civil service legislation.

In a nutshell, I argue that incoming governments will only be able to take advantage
of existing bureaucratic expertise, if they can trust the senior bureaucrats in office
and if they can credibly commit towards bureaucrats that they will not intervene into
personnel policy. However, this implies that governments have to establish or
maintain personnel systems with low degrees of formal political discretion. By
contrast, if incoming governments are troubled by a problem of political trust
towards senior bureaucrats, they will not have an incentive to rely on the expertise of
inherited senior bureaucrats. Moreover, if governments are unable to credibly commit

towards non-intervention into personnel policy, bureaucrats that stay in office will
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have no incentive to share their expertise with incoming governments. Both
conditions are based on the logic of informational theories of legislative choice. The
first condition is compatible with second generation delegation studies, which
suggest that problems of policy conflict reduce political principals' incentive to
delegate authority to bureaucratic agents. By contrast, the second condition builds on
first generation delegation studies that tend to work with the assumptions of standard

agency theory.

The last section of the second part discusses the impact of personnel policy regimes
that are in place when governments take office on the nature of their problems of
political trust, their personnel policy strategies and bureaucrats' incentive to be
informative. The discussion concludes that status quo regimes develop strong
reproductive effects upon the problems and actions that are taken by governments
and bureaucrats. As a consequence, institutional reform pressures towards either a
reduction or an increase of the degree of formal political discretion built into a
personnel system will only occur in particular circumstances such as a polarisation of
party competition or the inability of incoming governments to replace mistrusted
bureaucrats. In addition, the change of an existing personnel policy regimes is
conditional upon the absence of reform opponents with veto power, which implies
that conflict among multiple principals has - contrary to the argument raised by
second generation delegation studies - only an indirect effect upon the choice of

personnel policy regimes.

2. De-politicising Modern Civil Services: Politicians’' Response to
Problems of Commitment towards Constituent Voters?

So far, the institutions of the civil service have received relatively little systematic
attention in the study of delegation and governance in liberal democracies. The one
exception is Horn's (1995) explanation of the 'modern merit civil service' in the

context of his more general transaction costs theory of institutional choice in the
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public sector.'® Horn (1995: 95-96) seeks 'to explain the characteristic features of the

merit civil service', all of which are formal rules defined in legislation. Among the

institutional arrangements, he includes, are:

e 'appointment by competitive examination and restrictions on dismissal’,

e security of tenure,

e some protection of the internal labour market of the civil service against
competition from the external labour market,

e acompensation in which pay is linked to a job classification,

e promotion on the basis of seniority,

e deferred compensation, that is, payment of officials is below marginal
productivity in the early stages of their career and above productivity in later
stages,

e aprominent role of pensions, and

e the administration of civil service rules by an independent regulatory agency,

commonly known as some kind of civil service commission.

If translated into the typology of personnel policy regimes developed in the last
Chapter, then Horn's (1995) modern merit civil service shares many features of a de-
politicised personnel policy regime, in particular, if we take into account the strong
emphasis he places on the restrictions upon political interference into personnel
policy. Horn (1995) argues that these "civil service arrangements survive because
they help enacting legislators solve the transaction problems they face, especially
commitment and agency problems. In addressing the agency problem, the enacting
legislature will look for arrangements that promote the selection of administrators
who have the incentives to administer legislation in the way the enacting legislature
intended. In addressing the commitment problem, the enacting legislature will also
want administrative arrangements that explicitly limit the extent to which future
legislatures can control administrative outcomes. If the merit civil service helps
address the commitment problem, then it will always look less responsive to the

current legislature, and the interests it represents, than some alternative institutional

'8 In fact, Moe/Caldwell (1994) also analyse the civil service in presidential and parliamentary
systems. However, they are much more concerned with building a general theory of bureaucratic
structure, giving only brief and rather general attention to the civil service.
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arrangement, like patronage. The merit civil service will be more responsive,

however, to the interests represented at enactment (Horn 1995: 95)."

Horn (1995) contrasts the merit civil service with the patronage system and traces its
origins with empirical reference to American civil service reforms between the late
19" century and the New Deal era. In fact, when viewed through the lens of the
concepts of formal political discretion and personnel policy regime, the institutional
- features of the patronage system are very similar to a personnel policy regime that -
allows unbounded politicisation as it existed at the outset of the change of regime in
Hungary and other Central and Eastern European countries. He argues that legislators
have electoral incentives to overcome unstable, discriminatory and corrupt practices
of public administration operations and management that are produced by the
patronage system. Hence, in order to improve their electoral support, legislators look
for institutional arrangements that credibly restrict future opportunities to 'abuse’ their
own positions for office trading and assure that legislation continues to be
administered by appointed officials broadly sympathetic to the interests of the
enacting coalitions. As a consequence, legislators find it beneficial to tie their hands
by taking away their ability to hire and fire appointed administrative personnel and to
delegate authority for the administration of personnel policy to an independent

regulatory agency (Horn 1995: 101-103)."

Addressing the problem of commitment in particular by eliminating legislators'
opportunities to appoint and dismiss administrators at will goes directly at the
expense of their opportunity to contain the agency problem. From the perspective of
trying to solve the commitment problem, non-compliance by administrators means
that they fail to be responsive to the interests representing the enacting coalition of
legislators. In other words, Horn (1995) suggests that the governance structure of the

agent is supposed to 'produce’ a type of civil servant that demonstrates a strong status

' Horn illustrates legislators' incentive to assure the administration of legislation as desired by the
enacting coalition by example of the Roosevelt administration. "More than 80 percent of the 250,000
government employees hired during Roosevelt's first term were exempted from the civil service.
Roosevelt then introduced legislation to extend merit protection to his liberal appointees." Quoting
Milkis (1987) he continues "that Roosevelt feared that the New Deal 'liberal era’ might not outlast his
administration, and that his extension of the merit system was directed at protecting New Deal policies

69



quo orientation in the implementation of legislation (unless the interests of the groups
favoured by the enacting coalition change their preferences). Horn (1995: 106) argues
that "the characteristic features of the merit system act together to reduce 'shirking' by
administrators. This is achieved by strengthening hierarchical control and hence the

influence of senior management in general and bureau heads in particular."

Homn advances two factors that ensure a status quo orientation of senior officials.
- Firstly, "administrators are assumed to want to maximise some -combination of -
lifetime income and leisure, which implies that they have no policy preferences per
se" (p. 10). As a consequence, senior officials may have a natural "preference for a
quiet life and an aversion to controversy" (p. 107) and hence will avoid conflict with
their political superior whenever they can. Moreover, continuous interaction between
the bureau and client groups induces senior officials to be and remain responsive to
their demand (rather than to a changing political leadership). Hence, the close and
continuous relationship between interest groups and senior officials ensures that the

implementation of policy remains status quo biased.

Secondly, Horn refers to Miller (1992) who argues that it is impossible to solve the
agency problem within any hierarchical organisation by means of formal contractual
and incentives systems unless the leaders of the organisation can elicit the co-
operation of their subordinates. Accordingly, Hom (1995: 108-110) argues that
senior officials will be unable to effectively perform their job, if they do not gain the
co-operation of their subordinates. However, a preference of middle and lower ranks
in the civil service for political neutrality resulting from the expectation to work for
political leaderships of different parties during their career will cause them to favour
the implementation of policy as intended in the original legislation.?’ Therefore,

pressure from below and the necessity to achieve co-operation from subordinate staff

from the uncertainties of popular opinion and election results. ... [It] was one way to perpetuate the
policies of his administration (1987: 447)."

* Horn (1995) does not explicitly define different ranks of civil servants. However, in accordance with
conventional distinctions, I refer to senior ranks as civil servants in managing positions and higher
ranks as civil servants whose career may lead to the senior ranks. Below, I will call these higher civil
servants or higher ranking bureaucrats also as 'second tier bureaucrats'. By contrast, middle and lower
ranks have only in exceptional cases the opportunity to reach the higher or senior ranks.
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provide additional incentive for senior officials to implement legislation in a

politically neutral way and responsive to the enacting coalition of legislators.

As a consequence, Horn's (1995) line of argumentation suggests that the burden of
proof is partly shifted to the desired impact of a merit system governance structure on
the middle and lower ranks of the civil service to exhibit political neutrality and
status quo orientation in policy implementation. Horn (1995: 111) argues that a
* potential problem of agency is effectively addressed by "competition among officials
for promotion that provides the best opportunity to influence their behaviour. Civil
service rules regulate competition, just as the legal system regulates competition in
the private sector." Four features of civil service rules stand out to provide incentives
for civil servants to behave in the way desired by enacting legislators. Firstly, entry
criteria based on educational qualifications, training and examination requirements
serve to create a self-selecting mechanism and to sort out suitable from unsuitable
candidates. Secondly, the classification system that assigns wages to jobs rather than
individuals serves two purposes. As regards the features of deferred compensation
during one's career plus a generous pension after the conclusion of one's career serve
to discourage shirking because a civil servant foregoes higher income in later stages
of the career if she gets caught. Similarly, Horn (1995) argues that a promotion
system that allows competition for promotion to higher categories serves to select the
most s