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Abstract

The thesis identifies goals of proportionate dispute resolution (PDR). The
operation of the decision-making and dispute resolution processes relating to
the provision of remedial help for children with special educational needs

(SEN) is examined to assess attainment of these goals.

A factual basis is established for the analysis by describing the relevant
legislative provisions and what is known about their operation from existing
empirical research. The exercise of discretion is examined. A theoretical
framework is devised to enable consideration of the balance of trade-offs;
collective goals and individual interests; and adequacy of redress. The SEN
decision-making and appeals processes are analysed with reference to this
framework. Parties to SEN disputes are parents and Local Education Authorities
(LEAs). Attainment of PDR goals by the formal SEN dispute resolution

mechanisms is assessed and the mechanisms compared.

In 2002, obligations were imposed upon LEAs to provide informal
disagreement resolution services in the form of conciliation and mediation. The
strengths and weaknesses of these dispute resolution models are considered
with reference to theoretical and empirical works. The effect of their
introduction is then assessed with reference to the framework and attainment of
PDR goals. None of the formal or informal dispute resolution mechanisms
assure attainment of all of the PDR goals. Neither does the operation of the

system as a whole.

Analysis of the children’s services complaints model using the framework
reveals that this model assures attainment of all PDR goals and affords adequate
redress. The model appears to resolve problems identified in the SEN dispute
resolution process, and to be a promising candidate both for reform of that
process and for a unified system of education and children’s services
complaints. The role of children in the process and possibilities for one-door

access and a single system are considered.
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Chapter One

Introduction

Behind the most practical decision-making lie matters of theoretical
interest. It is hoped that the discussion of those issues will not only be of
interest in its own right, but that it may also be of practical interest in
helping to identify some of the problems that are encountered in any
area of discretionary authority. (Galligan 1986 p.3).

1.1. CHAPTER SUMMARY

This chapter describes the structure of the thesis and its methodology; explains
the theoretical framework of the analysis; describes the context of SEN
decision-making and dispute resolution; sets out Mashaw’s bureaucratic justice
models and discusses the relevant statutory provisions with reference to the

models.

1.2. INTRODUCTION TO THE THESIS
1.2.1. Central Question addressed by the Thesis

The term ‘Proportionate Dispute Resolution’ (PDR) is taken from the White
Paper ‘Transforming Public Services: Complaints, Redress and Tribunals’
published in 2004 (‘Transforming Public Services’). This states that decision-
making systems must be designed to minimise errors and uncertainty, and that,
where mistakes are made, the ‘system for putting things right’ must be
proportionate. That is, it should reflect the following ‘standards’:

e there should be no disproportionate barriers to users in
terms of cost, speed or complexity;

e misconceived or trivial complaints are identified and rooted
out quickly;

e those with the power to correct a decision get things right
and changes feed back into the decision-making system so
that there is less error and uncertainty in the future; and

e disputes are dealt with cost-effectively. (Ibid. para 1.7)

The standards are aspirational, therefore they are referred to in the thesis as ‘the
PDR goals’.

This thesis is an examination of the decision-making and dispute resolution

processes relating to the provision of remedial help for children with special
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educational needs (SEN). Decisions about the nature of children’s needs and the
help they receive are made by schools and Local Education Authorities (LEAs).
Formal dispute resolution mechanisms for resolving disputes between parents
and LEAs are the Special Educational Needs and Disability Tribunal
(SENDIST), the Local Commissioners for Administration (referred to as the
Local Government Ombudsman (LGO))", and the Administrative Court. The
Special Educational Needs and Disability Act 2001 imposed an obligation upon
LEAs to make arrangements for informal disagreement resolution services, and
to make schools and parents aware of these services. The thesis assess firstly
whether the formal mechanisms assure proportionate dispute resolution, and
secondly what is added by the introduction of informal disagreement resolution

services.

The SEN statutory framework is described alongside information about its
operation drawn from empirical studies to establish a factual basis for the
analysis. The first stage of the analysis comprises consideration of the operation
of discretion. The second stage takes as its central reference point the work of
Jerry L. Mashaw and Michael Adler. Their work was chosen because, in order
to draw meaningful conclusions about the operation of decision-making and
dispute resolution processes, it is necessary to examine the operational effects
of the trade-offs employed, particularly the effect of the trade-off between
collective goals and individual interests. These themes are the focus of two
studies - Mashaw’s study of a disability benefit programme (Mashaw 1983) and
Adler’s study of school admission appeals (Adler 1989). Observations drawn
from Mashaw and Adler’s work are applied to the operation of SEN decision-
making and dispute resolution enabling conclusions to be drawn about the
effects of adopting particular configurations of trade-offs and models for

balancing individual interests and collective goals.

! The thesis refers to the LGO as a formal mechanism in contrast to mediation and conciliation
which are referred to as informal. ‘Transforming Public Services’ refers to Ombudsmen as
informal mechanisms in contrast with courts and tribunals.
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The basis of analysis in the thesis is different to that employed in recent studies
of the SENDIST?. The PDR goals are not focused exclusively upon dispute
resolution processes. They envisage improvement of initial decision-making,
case management and outcomes of complaints informing future decisions.
Justice, if it features at all, as about ‘getting things right’ in terms of correction.
There is no reference to the Franks’ criteria of openness, fairness or impartiality
(Franks 1957). This signals a policy leaning towards substantive justice, as
opposed to procedural fairness, and towards Mashaw’s model of bureaucratic
rationality® which is driven by the objective of realisation of the legislative will
at the lowest possible cost. The thesis makes no comment upon the merits of the
definition of PDR, regarding its goals simply as the declared objective of

administrative reform. It does consider procedural fairness.

The PDR goals provide a benchmark for the analysis. It is possible to identify
which goals each SEN dispute resolution mechanism assures the attainment of.
But it is necessary to go further. Mashaw suggests that evaluation with
reference to false-absolutes, such as ‘accuracy’, ‘efficiency’ or ‘fairness’ is a
substitute for critical analysis. In order to draw meaningful conclusions, it is
necessary to evaluate trade-offs among goals. He also suggests that this is both
problematic and unsatisfactory. Whilst, for example, a cost-benefit analysis of
the provision of representation may be straightforward, weighting the
importance of accuracy against delay, where one is traded-off in favour of the

other, is problematic. Any conclusions would be open to argument.

For this reason, and because there is no indication in policy documentation that
any of the PDR goals should have greater weight, the thesis does not attempt to
weight goals. But it goes further than simply determining whether they are
attained. Where a goal is not attained, the trade-offs leading to this are

considered. This enables observations to be drawn about what needs to be

2 Harris’s assessment criteria were independence, impartiality, skill, speed and an enabling
approach giving due weight to the views of parents and children (Harris 1997). Leggatt
considered whether the tribunal offered an enabling approach which supported the parties in a
way that would give them confidence in their own abilities to participate in the process (Leggatt
2001). Genn used Leggatt’s benchmark in terms of access, fair hearings and outcomes (Genn
2006).

3 The model is described on p. 31 and discussed in detail in Chapter Four.
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changed in order to attain goals, and for comparisons to be made between
different mechanisms to determine which dispute resolution model provides the
optimum assurance of PDR. The thesis does not simply substitute PDR goals
for access to justice criteria as false-absolutes and determine whether each are
met, it adds depth to existing analysis of SEN dispute resolution; reaches new

conclusions, and makes cohesive and sustainable arguments for change.

‘Transforming Public Services’ suggests that different redress mechanisms have
advantages and disadvantages, and recommends combining mechanisms to
enable a responsive service based upon choice ~ a ‘one-door approach’. It
makes few practical suggestions, however, as to how this objective might be
achieved. In light of this recommendation, it is necessary to consider how
redress is provided for each of the different types of grievance that commonly
arise in SEN disputes. Adler, adopting PDR as a reasonable conception of
administrative justice and an appropriate starting point for legislative reform,
has developed a composite typology of administrative grievances (Adler
2006c¢). The typology is used in the thesis not as a tool for empirical research, as
was envisaged by Adler, but as a tool to draw observations about various
dispute resolution models in order to reach conclusions about:
e the ability of individual SEN dispute resolution mechanisms to deal with
each of the grievances identified;
o the detrimental effects of having a plethora of dispute resolution
mechanisms in operation;
o the advantages of mediation and conciliation in enabling all aspects of a
dispute to be dealt with in one arena; and
e provision of a ‘one-door’ service for complaints about the provision of

education and children’s services by local authorities and schools.

The analysis situates SEN decision-making and dispute resolution as part of an
overall system of providing education and other services to children. There has
been a tendency in previous work to focus upon SEN in isolation®. As the Audit

Commission observe (Audit Commission 2002b), it is difficult to see how

4 Harris (2007) is an exception.
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teaching in mainstream classes of 30 children, including children with
significant learning difficulties and physical disabilities, can operate effectively
for all of those children unless decisions are made with reference to both the
needs of individual children and the needs of the class. Holistic decision-
making necessitates crossing the boundaries of legislation that creates different
parameters for decision-making and different dispute resolution processes. This
thesis constitutes a first attempt to rationalise SEN dispute resolution against a
background of inclusion and integration of education and children’s services
with a view to suggesting how PDR may be assured within a genuinely

responsive system.

It is unlikely that any dispute resolution system can be judged objectively
perfect. All involve trade-offs: greater accuracy may lead to delay; participation
may increase cost; flexibility in decision-making may lead to disparities; a
proliferation of rules may lead to unfairness caused by lack of flexibility. The
objective of the thesis is to suggest the good within the constraints of the
possible. Mediation was introduced following recommendations made in a
major review of the tribunal system” as an ‘obvious’ solution to situations
where conflict leads to a breakdown in communication. A wider question that
appears not to have been considered is whether mediation is appropriate in
citizen v state disputes in the absence of context-based adaptations to reduce the

risk of unfairness arising from power-imbalance.

The thesis is not intended to be critical of the SENDIST. Various studies have
concluded that the tribunal operates well, within the remit it has been givenﬁ.
Tribunal members and staff endeavour to redress power-imbalance and to
provide assistance. What the thesis questions is whether a system that places
LEAs in a position of defending their decisions at a tribunal following
adversarial pre-hearing procedures can be said to secure the optimum balance of
trade-offs in the context of resolving disputes about whether children who have

learning difficulties receive the help they need. Such a system appears likely to

5 Leggatt 2001.
® These studies are referred to in Note 2.
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generate and exacerbate conflict in circumstances where it is important that
children, parents and professionals have a co-operative relationship.

It is stated in a report by the House of Commons Education and Skills
Committee that the number of appeals lodged represents less than 1% of
children with SEN (Education and Skills Committee 2006 p.52). There is no
information about why the numbers are so low. The (then) Department for
Education and Skills (DfES) suggested, in evidence given to the Committee,
that it is an indication that the system is working well. The Committee did not
accept this, concluding that there were significant problems with access for
particular groups. The evidential basis for their conclusion is unclear from the
report. They refer to a statement by a head teacher who said, ‘tribunals are a
complicated process and it’s often only the dogged, middle-class parents that
are prepared to take the process on.” They also cite the high level of variation in
the number of appeals across different local authorities as reasons for this

conclusion.

The DfES suggested to the Committee that there is no clear link between
numbers of appeals and areas of social deprivation. The Committee, therefore,
acknowledged that the issue is not as straightforward as wealthier areas having
more appeals, or there being higher levels of appeals in areas where more
adverse decisions are made. The DfES response is misleading. Hackney, for
example, is an area of high deprivation with a high number of appeals. The
implication, therefore, is that there is no link between class and high numbers of
appeals. But this is based upon an assumption without any information about
the class of parents who have appealed. It is possible that every appeal was
made by a middle-class parent. It cannot be assumed that there are no middle-

class parents living in Hackney.

The link between class/educational background, and access in relation to
SENDIST appeals can be made through other sources. Studies by Harris (1997),
Riddell et al. (1994) and (2002), Knill and Humphries (1996), Evans (1998) and
Hall (1999) identify a predominance of middle-class better educated parents.

Even if the picture may be more complicated, as Evans says:
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It would be unusual, given all the evidence which suggests that middle-
class families benefit more than others from the Welfare State in general
(Wilkinson 1994), and from the education service in particular
(Mortimore and Whitty, 1997; Smith and Noble 1995), if it were not the
case that use of the Tribunal was skewed towards middle-class families.
(Evans 1998 p.59).

Research by Genn on perceptions of tribunals (including SENDIST) by minority
ethnic users (Genn 2006) identifies a reluctance on the part of appellants to
become involved in legal proceedings because of anticipated expense and
complexity. Dominance of the criminal justice system in the public imagination
leads to misconceptions about what to expect and deters people from seeking
redress. Findings in this study are consistent with Genn’s earlier research on
what people do and think about going to law generally (Genn 1999a), which
indicates that people find accessing formal dispute resolution mechanisms
stressful. This research concluded that, faced with the choice of either invoking
an impartial dispute resolution mechanism with all that involves, or simply
abandoning their claim, more than half of the participants abandoned their
claim. Possibly parents of children with SEN are making the same choice for
similar reasons, indicating the hidden potential demand for justice Genn

identifies.

If it continues to be the case that few parents of children with SEN appeal and
that those who do make gains for their children in terms of provision, children
whose parents do not appeal may be disadvantaged both in terms of not making
a gain, and in terms of someone else’s gain depleting resources available for
their child. If large numbers of parents are not accessing the SENDIST, for
whatever reason, a solution might be to take steps to make it more accessible by
educating parents so that they are competent and confident to enforce state
obligations towards their children. The risk is that this may not resolve all of the
problems this thesis identifies; that it would fail to assure PDR, and would
result in a race perpetuating a fundamental unfairness. Those who appealed first
would exhaust available resources. Another solution might be to strongly
encourage settlement. But this would need to be considered against a
background of power-imbalance. Arguably what is wanted is a system that is

easily negotiated by parents and which facilitates choice between ‘safe’ options.
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1.2.2. Format

The structure of the thesis evolves in four stages:

» Process and context — an outline of the statutory framework for SEN

decision-making and dispute resolution and an evidence-based

description of the processes, highlighting tensions;

» Framework and analysis — examination of the operation of discretion;

analysis of the SEN decision-making and formal dispute resolution
processes with reference to the work of Mashaw and Adler and the goals

of PDR;

» ADR - analysis of changes to the system brought about by the

introduction of mediation and conciliation and issues relevant to their

use in the context of SEN;

» Reform - suggestions for change informed by the analysis and the wider

context of disputes involving children, rights to education and children’s

rights.

The detailed sequence of the thesis is to:

describe the SEN decision-making process with reference to relevant
studies and to describe Mashaw’s justice models (Chapter One);
describe the formal dispute resolution mechanisms as above (Chapter
Two);

consider the exercise of discretion in SEN decision-making, the extent to
which its exercise is limited or influenced, and the source of such
limitations and influences (Chapter Three);

analyse the SEN decision-making and dispute resolution processes with
reference to the work of Mashaw and Adler and, using the information
and observations in previous Chapters, assess whether PDR and
adequate redress are assured (Chapter Four);

describe the operation of mediation and conciliation in the SEN context;
with reference to theoretical work and recent research studies, describe
the advantages and disadvantages of mediation and conciliation and key
issues such as power-imbalance, low take-up, oversight and monitoring,

pressure to mediate, and cost-effectiveness; and
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e consider what the introduction of mediation and conciliation achieves in
terms of the balance of trade-offs; collective goals and individual
interests; assurance of PDR; and redress (Chapter Five);

e describe a possible alternative model and analyse it with reference to the
above;

e identify the need for a ‘one-door’ approach and unified system of
children’s complaints (Chapter Six);

e consider the role children should play in the decision-making and
dispute resolution processes;

e draw observations and conclusions about possible reform of the SEN
dispute resolution system (Chapter Seven).

e Appendix — Bibliography and data sources for studies cited.

A considerable amount of stage-setting is needed before embarking upon the
meat of the theoretical analysis which then evolves in stages. The format of
having a formal literature review as the second chapter did not work well within
this framework. As a result, critical analysis of relevant literature is conducted
as each study is referred to in the text, and data sources are set out in an

Appendix.

1.2.3. Methodology
The thesis analyses SEN decision-making and dispute resolution as

administrative law processes in the light of recent theory on administrative
justice, developments in administrative law jurisprudence and case law. The
work of Mashaw and Adler is used to establish a framework for examination of
the exercise of discretion and evaluation of the operation of the balance of
trade-offs against the objectives of the substantive justice model known as PDR.
Whilst there is some reference to statistical and empirical data, this thesis is not
an empirical study. It is set in the mould of classical administrative law studies,
drawing where necessary on empirical information to provide informed

analysis.
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1.2.4. Terminology

The following terms are used:

Adversarial-style pre-hearing procedure - a procedure used typically in
disputes in the civil courts. Each party is responsible for the preparation and
presentation their own case. The procedure encourages each party to discredit
their opponent’s case.

Inquisitorial procedure — an adjudicator takes full control of the process, may
inspect files, call witnesses and adjudicates on a dispute with, or without, a
hearing.

Inquisitorial hearing — an oral hearing at which an adjudicator takes control of
the proceedings and determines the extent to which the parties participate. The
adjudicator may call evidence.

Enabling hearing7 — an oral hearing at which the parties are supported in ways
that give them confidence to participate, and where the adjudicator compensates
for appellants’ lack of skill or knowledge. In contrast to adversarial hearings
where the adjudicator maintains a neutral position, intervention by the
adjudicator to assist the weaker party is legitimate.

DFE, DFEE, DFES, DCSF - the Government Department with oversight for
SEN is the Department for Children, Schools and Families (DCSF). This was
formerly the Department for Education and Skills (DFES); before that the
Department for Education and Employment (DFEE); and before that the
Department for Education (DFE). All of these abbreviations are used in the text.
DCA, MoJ — the Government Department with oversight of administrative
justice is the Ministry of Justice (MoJ). This was formerly the Department of
Constitutional Affairs (DCA). Both abbreviations are used.

LEA — Local Education Authority. Section 162 of the Education and Inspections
Act 2006 (c. 40) introduces a power to repeal by order references to local
education authorities. Since no order has been made under the section, the thesis
refers to LEAs, as this is the term currently referred to in relevant legislation.
SENT/SENDIST - the appellate body for SEN appeals was created in 1993 as
the Special Education Needs Tribunal (SENT). It changed jurisdiction in 2002,
becoming known as the Special Educational Needs and Disability Tribunal
(SENDIST). Both abbreviations are used.

7 Terminology taken from Leggatt 2001.
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There are numerous references to the White Paper ‘Transforming Public
Services: Complaints, Redress and Tribunals’, which is referred to throughout
as ‘Transforming Public Services’ and to reports by the House of Commons
Education and Skills Committee. These are referred to as ‘the Select

Committee’s 2006 Report’ and ‘the Select Committee’s 2007 Report’.

1.3. LEGISLATIVE PROVISIONS

1.3.1. Introduction

The legislative provisions are set out in Chapter 1 of Part IV of the Education
Act 1996. A child has SEN if he has a significantly greater difficulty in learning
than the majority of children of his age; he has a disability that either prevents
or hinders him from making use of educational facilities of a kind generally
provided for children of his age in schools within the area of the LEA; or he is
under the age of five and is, or would be if special educational provision were
not made for him, likely to have a significant difficulty in learning or a
disability when of, or over, that age®. ‘Special educational provision’ means, in
relation to a child who has attained the age of two, educational provision that is
additional to, or otherwise different from, the educational provision made
generally for children of his age in schools maintained by the LEA (other than
special schools) and, in relation to a child under that age, educational provision
of any kind®.

1.3.2. Governing bodies’ obligations towards children with SEN

Governing bodies of maintained schools must use their best endeavours, in

exercising functions in relation to the school, to secure that the needs of
children with SEN are provided for'?; to secure that a child’s needs are made
known to all who teach him”; and to secure that teachers are aware of the
importance of identifying, and providing for, the needs of pupils with SEN'.

There is a ‘responsible person’ for SEN — usually the head teacher or a

8 Section 312(2) of the Education Act 1996.
® Ibid. Section 312(4).

' Ibid Section 317(1)(a)

" Ibid Section 317(1)(b).

12 Ibid. Section 317(1)(c).
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governor'®. Those concerned with making special educational provision for a
child must secure that he engages in the activities of the school along with the
other children, provided he still obtains the additional help he needs and this is
compatible with the efficient education of his peers and the efficient use of

I'CSOIJI'CCSM.

Schools and LEAs are obliged to have regard to the SEN Code of Practice (SEN
Code of Practice 2001)15 . For the majority of children, their school identifies
learning difficulties and provision is made. This is referred to as ‘School
Action’ and ‘School Action Plus’. The child is given an Individual Education
Plan (IEP) setting out his difficulties, targets, and remedial strategies. The IEP
is reviewed and updated on a regular basis. If a child is considered to be failing
to make progress after the school has exhausted all available resources
including specialist help, it may become necessary for the LEA to conduct an

assessment of his needs (Ibid. Chapter 4).

1.3.3. LEAs’ Obligations towards children with SEN - The assessment and
statementing process

LEAs must exercise their powers with a view to securing that they identify
children for whom they are responsible with SEN and for whom it is necessary
to make special educational provision'®. LEAs have discretion to decide when
an assessment of a child’s needs is necessary'’, and will do this with reference
to the principles in the SEN Code of Practice. In contrast to the considerable
level of discretion afforded to LEAs in relation to the decision as to whether to
assess, the assessment process must be conducted in accordance with the rigidly
prescribed procedures and time limits in Schedule 26 of the 1996 Act. If, in
light of an assessment of a child's educational needs and any representations

made by the child's parent, it is necessary for an LEA to determine special

13 Defined in section 317(2).
' Ibid. Section 317(4).

15 Ibid. Section 313(2).

' Ibid. Section 321.

17 Ibid. Section 323.
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educational provision, they must make and maintain a statement of special

educational needs'®.

The process that must be followed for the making of statements is set out in
Schedule 27. The Schedule provides that a proposed statement must be served
upon the child's parents. They must then be invited to express a preference for
the maintained school or maintained special school they wish their child to
attend. The LEA must comply with this preference unless they consider the
school is unsuitable or the child's attendance would be incompatible with the
efficient education of other children at the school or the efficient use of
resources. The LEA has discretion to decide whether it is reasonable not to
comply with the parents’ preference, but if they decide that none of the reasons
for refusing to comply with the preference apply, they must name the school in
the statement. The Governing Body of any school proposed to be named in a
statement must be consulted, and where the school is situated in the area of

another LEA, that LEA must also be consulted®.

Parents must be advised that they have the right to make representations on the
content of the statement and to request a meeting with a person nominated by
the LEA for this purpose. Following this meeting, where parents disagree with
the advice given in any report, they have the right to request a meeting with the
person who has provided that advice. The process takes place within prescribed
time limits?°, Where the LEA decide it is not necessary to make a statement,
they must issue a Note in Lieu?'. Statements must be maintained, kept
confidentially, and reviewed on an annual basis?%. A decision to cease to
maintain a statement must be made formally, and the child's parents notified”.

Parents may appeal to the SENDIST in respect of the following: refusal to

'8 Ibid. Section 324.

'° Ibid. Schedule 27 paragraph 3 and 3A.

2 Ibid. Schedule 27 paragraph 4.

2! Ibid. Section 323.

22 Ibid. Schedule 27 paragraph 7 and the Education (Special Educational Needs) (England)
(Consolidation) Regulations 2001 (S.1. 2001/3455).

2 Ibid. Schedule 27 paragraph 9.
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assess24; refusal to make a statementZS; the content of a statement26; refusal to
re-assess’’; changes to the provision in a statement following a review®; and a

decision to cease to maintain a statement?’.

Formal guidance as to the format of a statement is set out in the Education
(Special Educational Needs)(England)(Consolidation) Regulations 2001. All
statements follow this format. Part 1 contains details of the child and the
person(s) responsible for him; Part 2 sets out the special educational needs
identified with reference to any representations made by the parent(s) and the
various reports; Part 3 sets out the educational provision in terms of the overall
objectives, detailed provision to meet each identified need; arrangements for
establishing short term targets and for regular monitoring of targets, and any
disapplication or modification of the National Curriculum; Part 4 sets out the
identified school or type of school that can deliver the provision, or any
arrangements whereby provision is made other than in a school; Part 5 describes
any non-educational needs the child has and Part 6 sets out the non-educational
provision that the LEA proposes to make available. There are prescribed
appendices consisting of parental representations and evidence, and reports

from the child’s school and relevant professionals.

There is an obligation upon LEAs to arrange for the parent of any child in their
area with SEN to be provided with advice and information about matters
relating to their child’s needs, and to take such steps as they consider
appropriate for making these services known to parents, schools in their area,
and such other persons as they consider appropriate. There is also an
obligation upon LEAs to set up arrangements for the avoidance or resolution of
disputes and to make schools and parents of children with SEN aware of those

arrangements’ ..

24 Ibid. Section 329.

% Ibid. Section 325

%6 Ibid. Section 326.

27 Ibid. Section 328.

2 Ibid. Section 326.

% Ibid. Schedule 27 paragraph 11.

30 Ibid. Section 332A inserted by section 2 of SENDA.
3! Ibid. Section 332B inserted by Section 3 of SENDA.
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All school-age children with SEN for whom no statement is maintained must be
educated in mainstream schools®”. Children with statements must be educated in
mainstream schools unless this is incompatible with the wishes of their parents
or the provision of efficient education for other children®. In order to
demonstrate incompatibility with the efficient education of other children, the
LEA must show there are no reasonable steps they could take to prevent the
incompatibility. Schools are not permitted to rely on the incompatibility
argument to relieve them of their legal obligation to admit a child where a
school is named in the statement. Children with SEN do not have to be educated

in mainstream schools where the costs are not being met by an LEA*.

1.4. THE CONTEXT OF SEN DECISION-MAKING

The concept of 'Special Educational Needs', and the structure of the current
statutory regime were introduced by the Education Act 1981. This legislation
enacted such of the recommendations of the Warnock Committee as were
politically expedient at the time. Warnock reported in 1978, concluding that
20% of children throughout the country had 'learning difficulties'. These
children were to be identified and their needs determined by considering the
results of a multi-disciplinary assessment. This was to consist of reports
compiled following the administration of a battery of tests, and from the child’s

parents and those teaching him on a regular basis.

Prior to this legislation, children with learning difficulties were either left to
sink in mainstream schools, dependent upon individual teachers having the time
and goodwill to provide extra help without additional resources, or they were
transferred to special schools where they would remain throughout their school
career. Under the Education Act 1944, children were tested at the age of 11 by
means of intelligence tests administered by Medical Officers to assess whether
they were ' suffering' from particular forms of 'handicap’ requiring 'treatment' in
a special school. Learning and behavioural problems were seen as essentially

medical rather than educational matters. The 2% of children adjudged

32 Ibid. Section 316 substituted by Section 1 of SENDA.
* Ibid. Section 316(3).
3 Ibid. Section 316A(1).
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‘educationally sub normal' or ‘'maladjusted’ were segregated from their peers.

Neither they nor their parents had any choice in the matter.

The Education Act 1981 appeared to be an improvement over the previous
regime. It is important, however, to view the Education Act 1981 in context to
understand why SEN legislation has continued to be controversial. The 1980s
saw a raft of legislative reform based upon low standards and school failure —
Standard Attainment Tests, publication of league tables and independent
inspection of schools. Children with SEN became an unattractive proposition to
mainstream schools in a climate where there was pressure to attain goals of high
academic attainment in order to attract more pupils and avoid public humiliation
in league tables. LEAs were obliged to delegate as much of their overall budget
as possible to schools®. This meant they had less money at a time when they
were facing increased demand for assessments and statements. Parents’
expectations that remedial help would be available had been raised, and where

the demand for resources exceeds what is available, dissatisfaction is inevitable.

A study by Jane Hall conducted in 1999 describes parents’ perception of the
SEN decision-making process.

The process was seen to be “stressful’®’ and ‘anxiety-provoking’ and

parents were left feeling angry and frustrated by the whole procedure
which they saw as a ‘long drawn out process’. Even when the parent felt
their child only required marginally more support than the LEA was
prepared to offer, they were still made to ‘battle through the
process.’(Hall 1999 p.45).
Hall’s study preceded obligations imposed upon LEAs to set up disagreement
resolution and advice services. Several of her interviewees stated that only the
most vocal and knowledgeable parents secured the help they needed for their
child; parents were unaware of their rights and options; decisions made about
children by schools were perceived to relate to professional issues about which
parents know nothing; teachers held prejudices about parents which manifested
themselves in a ‘blame culture’, especially in relation to children with

behavioural problems.

35 The Education Reform Act 1988 introduced local management of schools, giving schools
their own budgets.
36 Hall’s italics throughout.
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The relationship between parents and teachers was frequently seen as...
‘mutually defensive’ [...] ‘a very adversarial relationship’ [...] It was
felt that parents tend to regard teachers as authority figures and the head
teacher as being particularly imposing. This in turn makes it difficult for
the parents to see themselves on an equal footing with the school. This
perceived power imbalance can lead to an early breakdown between the
two parties [...] By the time parents get to speak to the headteacher they
are usually ‘so built-up and het-up about the situation’, that is the delays
they have incurred, the number of people they have had to speak to, and
the amount of time it has taken them to get that far, that they are quite
confrontational [...] The impression that the interviewees had of a
perceived power imbalance between parents and schools was felt to be
even more exaggerated between parents and LEAs. Parents tended to be
wary of dealing with officials and felt uncomfortable in doing so [...]
parents had the impression that provision was rationed and not made
available as an individual response to an individual need. (Ibid. p35-37).

All parents interviewed had a poor relationship with the LEA shaped by

interactions and perceptions of the LEA’s motives.

Many parents who had dealt directly with the LEA would have
welcomed some help from an independent third person. Parents
frequently spoke of having to ‘fight’ or ‘battle’ for what they wanted for
their child, and this antagonistic relationship carried on through all their
dealings with the LEA [...]
The overriding perception that parents had was that the LEA was more
concerned with resources than it was with their child’s education. Whilst
parents acknowledged that the LEA had finite resources, they did not
think that there should be a trade-off between the cost of providing for
their child and their child’s needs. (Ibid. p.42 - 43).
A number of interviewees felt that, before a dialogue could be promoted on a
wider scale, a shift in attitudes amongst teachers and LEA officials was
required; that the (then) DFEE should encourage a ‘conciliation mentality’ — a
culture of ‘resolution rather than blame’ and become involved in monitoring

SEN decisions.

It is unsurprising that parents should favour individuation. The negative trade-
off of this, however, is that parents who are poor and inarticulate may not be in
a position to ensure enforcement of LEA obligations towards their child. Such a
policy framework would have no concern for systemic equity. On the other
hand, a model focused upon systemic equity appears unpopular with parents
because it fails to engage them in a positive manner. There appears to be an

imbalance of trade-offs due to cost being given more weight than needs.
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It was considered that LEAs looked for reasons to delay assessment and
statementing.

‘The more they draw it out, the more money they are saving. If they can
stretch it so they don’t go for a term, that’s a term’s money saved.’ [...]
The common perception was that ‘the LEA does as little as possible.
(Ibid p. 43).

An Audit Commission Report (Audit Commission 2002b) which considered
how well the education system was serving children with SEN following
introduction of the Government’s inclusion policy observed that one in five
children has SEN, yet SEN had remained low profile in education policy-
making and public awareness.

Schools have struggled to balance pressures to raise standards and
become more inclusive. This has been reflected in a reluctance to admit
and a readiness to exclude some children, particularly those with
behavioural difficulties. (Ibid. p.2).

Concern was expressed that the separate structures and processes for children

with SEN had allowed their needs to be seen as peripheral.

The research revealed a picture of great variability. Whether children’s needs
were identified appeared to be influenced by a range of factors, including
gender, ethnicity, family circumstances, where they lived, and the school they
attended.

Some children continue to face considerable barriers to learning,
including inaccessible premises, unwelcoming attitudes, shortfalls in
specialist support, and exclusion from aspects of school life. Children
with SEN are more likely to be consistent non-attenders... Very little is
known about the educational attainment of children with SEN, or about
how they fare beyond school. (Ibid. p.51).

The report concluded that practice needed to change from picking up the pieces
of individual children to responding to the diversity of needs within the
classroom; focus needed to shift from processes and paperwork to children and
outcomes, and to children’s quality of experience in school as opposed to the
type of school they attend. Children with SEN should be put at the heart of
mainstream policy and practice. The report also stated that an attitudinal shift
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was needed, so that children with SEN (including disabled children) feel
genuinely included in the life of their school. But that attitudinal shift could not

occur until the resources were provided to respond to diversity.

The House of Commons Education and Skills Committee conducted an inquiry
into policies relating to children with SEN and disabilities which reported in
2006 (House of Commons Education and Skills Committee 2006). The
conclusions of this report and the contribution by the Audit Commission to the
inquiry indicated that problems identified in the 2002 Report had not been
addressed. The Committee found significant failings within the system that
needed to be addressed urgently. The report states that the Committee had
received ‘large numbers of memoranda from parents whose lives had been
taken over by the statementing process and who had to fight to achieve a better
outcome for their child’; and that ‘parents feel a sense of injustice and anger and
are very dissatisfied with the current system.” (Ibid. para 147). There was
evidence that LEAs were operating blanket policies. The Committee considered
that a letter from the (then) DFES to LEAs of December 2005°7, whilst
providing clarification, did not make up for lack of a clear national strategy
(Ibid. para 151). The Committee’s view was that it is preferable to reduce
reliance on statements by improving the capacity of schools to meet a diverse
range of needs. But this, they said, must be done within a national framework of

guidance offering local flexibility.

The Committee recommended that SEN assessments should not be made
directly by the bodies that fund such provision (Ibid. para 161); multi-agency
panels should make decisions about placements and be held accountable for
those decisions; parents should be kept better informed and involved in the
decision-making process; greater consideration should be given to the support
of parents who themselves have SEN and require assistance in coming to
considered decisions about their children’s futures (Ibid. para 170); expenditure
on independent special schools should be monitored by the Government (Ibid.
para 244); and there must be a child-centred approach based upon need (Ibid.
para 282).

37 The letter is discussed on pps. 91, 105 and 304.
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Around 18% of all pupils in school in England were categorised as having SEN
(1.5 million children). Around 3% had a statement (250,000), and around 1%
(90,000), were in special schools. The Committee concluded:

[...] the original Warnock framework has run its course. With Ofsted
identifying a considerable inequality of provision38 - both in terms of
quality and access to a broad range of suitable provision — the SEN
system is no longer fit for purpose and there is a need for the
Government to develop a new system that puts the needs of the child at
the centre of provision.

It is simply not acceptable for the Minister to say that the current system
is “not always working well” Special educational needs should be
prioritised, brought into the mainstream education policy agenda, and
radically improved. (House of Commons Education and Skills
Committee 2006 pps.6-7).
The report states that SEN exists across the whole spectrum of social classes
and abilities. Some conditions that give rise to SEN, in particular along the
autism spectrum and specifically Asperger’s Syndrome, can defy easy
correlation between those conditions and social deprivation. But there is a
strong correlation generally between social deprivation and SEN. In 2006 13%
of all secondary and 16% of all primary pupils were eligible for free school
meals as compared with 26.5 % of secondary school pupils and 26% of primary

school pupils with statements.

It is known that outcomes within the system are still heavily
differentiated by socio-economic background, gender and ethnicity [...]
The implication is that those students who are most disadvantaged
socially and economically continue to suffer the greatest educational
disadvantage. Moreover, it is precisely these students who are
disproportionately represented in the SEN population. As Ann Lewis,
Professor of Special Education and Educational Psychology at the
University of Birmingham explains ‘there is extensive evidence of the
overlap between education and social/economic needs. The evidence is
well documented and sustained over time.” (Ibid. p.17).

The Committee observed that there continued to be separate policies for SEN
that result in it being sidelined away from the mainstream agenda in education.
Their conclusion was that this could not be allowed to continue. Echoing
comments from the Audit Commission in their response to the inquiry, they

suggested that the Common Assessment Framework, in the post Every Child

3 Ofsted 2004 para 69.
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Matters (DfES 2004d) world where services are increasingly expected to be
integrated, should be developed to include SEN funding and assessment. This
should become part of the work of Children’s Trusts, enabling comprehensive
assessments and commissioning of provision across a variety of different
agencies with access to a pooled budget. Correlation between SEN and
exclusions, low attainment, not being in education and youth crime provide
even more compelling reasons for suggesting a holistic approach. There is a
significant personal cost to the children and families let down by the system, but

also significant costs to society. (Ibid pps. 19-20).

The Government’s response to the Report was that it is not in the interests of
children with SEN for a major review of the legislative framework to be
conducted; that inclusion has not yet been properly bedded-down; and that
development of local provision and early intervention strategies would bring
about needed improvement (Government Response to the Education and Skills

Committee report on Special Educational Needs October 2006).

The Committee followed this up with an exchange between its Chairman and
the Minister of State for Schools during an Opposition Day debate on the 30"
January 2007 when the Minister agreed to reconsider proposals on the
practicalities of implementing separation of SEN funding from the assessment
process. In October 2007, a further report was published (House of Commons
Education and Skills Committee 2007) containing options for change. The
Government’s response was that their response to the previous report had not
been meant to convey that they would not look critically at SEN policies in the
future. Her Majesty’s Chief Inspector of Schools (‘HMCT’) has been asked to
review progress in 2009/2010, and that they will consider, in the light of
HMCT’s advice, whether the present framework for SEN should be reviewed
and what further action might be taken to achieve better outcomes for children
with SEN and/or disabilities and their families. It was also suggested that pilot
studies for the contracting out of assessment functions might be conducted and
that guidance to educational psychologists on maintaining an independent role

was a possibility.
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1.5. MASHAW’S MODELS

Mashaw suggests three types of justice arguments: that decisions should be:
e accurate and efficient concrete realisations of the legislative will;
e appropriate from the perspective of relevant professional cultures; and
e arrived at fairly when assessed in the light of traditional processes for

determining individual entitlements.

This produces three distinctive models of justice — bureaucratic rationality,
professional treatment and moral judgment. The characteristics of the models

are set out in the table below (Mashaw 1983 p.31.):

Model Legitimating | Primary Goal | Structure or | Cognitive
Values Organization | Technique
Bureaucratic | Accuracy and | Program Hierarchical | Information
Rationality | efficiency Implementation Processing
Professional | Service Client Inter-personal | Clinical
Treatment Satisfaction Application
of
Knowledge
Moral Fairness Conflict Independent | Contextual
Judgment Resolution Interpretation

The bureaucratic rationality model is likely to be favoured by LEAs; the
professional treatment model by educational psychologists, teachers and health
professionals; the moral judgment model by welfare rights and advocacy
agencies and parents confident enough to mobilise the appeals process. Pre-
Warnock, the professional treatment model was dominant. Following the
introduction of the statementing process, and against a background of the
Conservative reform agenda of the early 1980s and 1990s driven by parental
choice, market forces and limitation of professional power, there was a call by

parents’ organisations for a tighter legal framework.

This led to the implementation of a Code of Practice (The Code of Practice on
the Identification and Assessment of Special Educational Needs (DfEE 1994).
LEAs began to draw up criteria for assessment, and the decision-making
process changed to resemble more closely the bureaucratic rationality model.

Local appeals committees not perceived as sufficiently independent of LEAs
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were replaced by the Special Educational Needs Tribunal which led to an

appeal process resembling the moral judgment model.

Recognising the danger that a rapid swing towards a moral judgment framework
might lead to escalating and unmanageable costs, the DfEE grant-aided LEAs to
set up Parent Partnership Services (PPSs) and subsequently introduced
legislative requirements for LEAs to make advice available to parents and to
provide disagreement resolution services with the objective of reducing conflict
and minimising the number of appeals. There are tensions between the models.
Bureaucratic rationality applies rules in order to ensure accuracy and
consistency, whereas moral judgments made in relation to individual children

pay no regard to the balance of provision within a particular LEA.
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Chapter Two

Formal Dispute Resolution Mechanisms

2.1. CHAPTER SUMMARY

The principal dispute resolution mechanism is the Special Educational Needs
and Disability Tribunal (SENDIST, formerly the Special Educational Needs
Tribunal - SENT™). This is a tailor-made SEN-specific tribunal. However, the
SENDIST only deals with appeals on the merits. It cannot deal with complaints
about process or rationality of SEN policies, and has no procedure for urgent
cases. There is no right of appeal to the tribunal against decisions made by
schools. There are other dispute resolution mechanisms available to parents
where specific circumstances apply. These are complaint to a Commissioner for
Local Administration, more commonly known as Local Government
Ombudsman (LGO), and application to the Administrative Court. They are not
SEN-specific.

The detailed focus of the thesis is on the SENDIST. In comparison to the
number of SENDIST appeals, applications to the LGO and Administrative
Court are small, though this may be because of the remit of the mechanism, as
opposed to appellants favouring one procedure over another. There is no choice
of mechanism. This is dictated by the nature of the complaint. The SENDIST
employs adversarial pre-hearing procedures followed by an enabling hearing;
the LGO an inquisitorial procedure, and the Administrative Court an adversarial
procedure and hearing. Consideration of the LGO and Administrative Court is
less detailed. The thesis makes no suggestion that either the LGO or the
Administrative Court should be considered as alternatives to the SENDIST.

The SEN statutory framework does not enable appeals to be made to the
SENDIST against decisions made by schools in respect of SEN. Neither can a
complaint be made to the LGO about schools. A table setting out the different
forms of complaints procedures that may be relevant to children with SEN is set

out in Chapter Six.

% The tribunal was re-named following the implementation of the SENDA 2001when it
expanded its jurisdiction to hear specified claims of disability discrimination.
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2.2. THE SENDIST - ADVERSARIAL/ENABLING

Partly as a result of the way the legislation has been constructed and
partly because of the very technical nature of diagnoses and definitions
of learning difficulty, the SENT is faced with a challenging task. It not
only has to apply the law accurately and fairly, which is not easy in a
rapidly developing field, it also has to make fine judgments about the
needs of children, and the provision required to meet them, which will
have crucial long term effects as regards the children’s intellectual,
social, and in some cases, physical development as well as their
academic attainment. (Harris 1997 p.3).

2.2.1. Wider background (briefly)
Since the inception of SEN legislation in 1981, parents have had a right of

appeal to a tribunal. Originally this was to a committee of the LEA. A specialist
tribunal was created in 1993 operating independently of LEAs. It was intended
to operate as an effective means of access to justice for parents — ‘a new system
that is quick, simple, impartial and independent; informality is the
key’(Baroness Blackstone, Minister of State. Hansard HL, Vol 545 col 567).
One that is ‘friendly to parents’ (T. Boswell, Minister of State. Standing
Committee E. Hansard Column 1168. 28% J anuary 1993).

There have been three major reviews of the tribunal system: Donoughmore
(1932), Franks (1957) and Leggatt (2001). Donoughmore recommended that
‘judicial’ as opposed to ‘quasi-judicial’ decisions should normally be entrusted
to the courts. In exceptional circumstances where this was not possible, the
decision should be entrusted to a tribunal as opposed to a Minister; tribunals
should be independent, though appointed by the Minister in consultation with
the Lord Chancellor; quasi-judicial decisions should be left to a Minster unless
his Department had an interest, in which case an appeal should lie to a tribunal.
Parties to decisions considered by tribunals should have rights to be heard, to be

given reasons, and to appeal to the Administrative Court on a point of law.

Franks observed that Parliament had decided that particular decisions should be
referred to tribunals (as opposed to the ordinary courts) in the interests of good
administration. This is described as attaining policy objectives without delay by

means of a system that is perceived as fair. The essential characteristics of this
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system are openness, fairness and impartiality. These characteristics are
essential because:

Administration must not only be efficient in the sense that the policy
objectives are securely attained without delay. It must also satisfy the
general body of citizens that it is proceeding with reasonable regard to
the balance between the public interest which it promotes and the private
interest which it disturbs...Take openness. If these procedures were
wholly secret, the basis of confidence and acceptability would be
lacking. Next take fairness. If the objector were not allowed to state his
case, there would be nothing to stop oppression. Thirdly there is
impartiality. How can the citizen be satisfied unless he feels that those
who decide his case come to their decision with open minds? (Franks
paragraphs 21 to 24).

[...] openness appears to us to require the publicity of proceedings and
knowledge of the essential reasoning underlying the decisions; fairness
to require the adoption of a clear procedure which enables parties to
know their rights; to present their case fully and to know the case they
have to meet; and impartiality to require the freedom of tribunals from
influence, real or apparent of departments concerned with the subject-
matter of their decisions. (Franks paragraph 40).

Franks was a watershed in the development of the tribunal system. As a result
of the report’s recommendations, tribunals were re-made in the image of the
ordinary courts. The report recommended that chairmen be legally qualified;
formal procedures be adopted; there be a right to legal representation; Legal Aid
be made available (although this was never implemented); full reasons be given

for decisions, and that a system of precedents be developed.

The independence of tribunals was a key issue in the Franks Report, however
the centralisation of administrative support was rejected. The report
recommended that support for tribunals continue to be provided by their
sponsoring Departments. The conduct and duties of clerks were to be regulated
on the advice of the (then) Council on Tribunals, which was to have objective
oversight of the system. It was noted that there was no significant evidence that
any influence is exerted upon members of tribunals by Government
Departments. The report concluded that, despite the haphazard way in which

tribunals had developed, the system worked reasonably well.
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Leggatt recommended a tribunal system with common administrative support
under the auspices of the DCA working with user groups to ensure that tribunals
do all they can to render themselves understandable, unthreatening, and useful
to users, who should be able to obtain all the information they need. There was
no interference with the Franks model of tribunals as court-substitutes, merely
an emphasis on the need for enabling hearings. The central tenet of the report
was that ‘a combination of good quality information and advice, effective
procedures and well-conducted hearings, and competent well-trained tribunal
members’ would make it possible for ‘the vast majority of appellants to put
their cases properly themselves’ (Leggatt para 4,21). Adler and Gulland, who
summarised the findings of relevant research on users’ experiences, perceptions
and expectations of tribunals concluded that there is little research-based

support for this assertion (Adler and Gulland 2003 p.27).

2.2.2. Legislative provisions
The SENDIST has a President and two Panels — the Chairman’s Panel and the

Lay Panel. The Chairman’s Panel is appointed by the Lord Chancellor and
comprises solicitors and barristers qualified for at least seven years. The Lay
Panel is appointed by the Secretary of State for Children, Schools and Families,
and comprises persons with knowledge and experience of either children with
SEN or local government. Each individual tribunal comprises a chairman and

two lay members. The Administrative Justice and Tribunals Council®

acts as
supervisory body, and its members visit hearings as observers from time-to-
time. The SENDIST also considers some claims of disability discrimination.

The composition of the tribunal is different for these claims.

The SENDIST exercises its jurisdiction for SEN disputes pursuant to the
Special Educational Needs Tribunal Regulations 2001*! There are formal pre-
hearing procedures that must be adhered to strictly. These include time limits*,
and provisions relating to applications for disclosure and further and better

particulars of evidence®. Parents must file a notice of appeal no later than 2

40 Formerly the Council on Tribunals.

“ As amended by the Special Educational Needs (Amendment) Regulations 2002.
42 Regulation 7 of the 2001 Regulations.

“3 Ibid. Regulation 18.
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months from the date upon which the LEA advise them of their right of appeal;
both they and the LEA then have 30 working days to file a case statement
together with any evidence they wish to produce. If the LEA fail to file a reply
to an appeal within the prescribed time limit, the tribunal may determine the
appeal without a hearing or, without notifying the LEA, convene a hearing at
which the LEA are not permitted to be present44. The tribunal has no facility for
dealing with urgent appeals. It has been unable to meet its target of concluding
appeals within four months of registration*’, with most appeals taking 4-5

months.

The SENDIST can order LEAS to assess needs, and to make, re-write or
discontinue statements. The President may summon witnesses to attend*. She
also has the power to review her own decisions. If either party is dissatisfied
with a tribunal decision, there is a right to apply to the Secretary for a review?’.
The tribunal may review its own decisions*®. There is right of appeal on a point
of law or by way of case stated to the Administrative Court (though this is about
to be replaced by an appeal to a second-tier tribunal). Digests of decisions are

published. There is no system of binding precedent, but decisions are monitored

to ensure consistency.

Right of appeal to the SENDIST is that of the parents and not the child. Legal
Aid is not available for representation before the tribunal, but legal advice and
assistance is available to parents who are financially eligible. This covers initial
advice, writing letters and preparation of the appeal papers, and may cover fees
for expert reports provided pre-approval is obtained and the cost is reasonable.
The tribunal will not ordinarily make costs orders against any party, but has
power to do so in specified circumstances. Legal Aid is available for appeals to
the Administrative Court. The Court of Appeal has determined that the child has
no right of appeal, not having been a party to the tribunal proceedings®. This

means that it is the parents’ income that is relevant both for the purposes of

*“ Ibid. Regulation 15.

* Hughes 2005.

%6 Regulation 26 of the Special Educational Needs Tribunal Regulations 2001.
“7 Ibid. Regulation 37.

“® Ibid. Regulation 39.

® S v Special Educational Needs Tribunal {1995] 1 WLR 1627.
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assessing financial eligibility for legal advice and assistance for SENDIST
appeals and legal advice and assistance and Legal Aid for appeals to the
Administrative Court. The tribunal is not a party to appeals to the

Administrative Court.

In contrast to the formal pre-hearing procedures, an informal enabling
procedure is employed at the hearing itself. The chair identifies key issues. The
parties are asked whether there are any points that should be added to the list.
The tribunal then go through the list asking questions of, and eliciting

comments from, the parties and their witnesses.

2.2.3. Facts about SENDIST appeals
The table below sets out the number of SENDIST appeals registered since the

tribunal came into existence:
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NUMBERS OF SEN APPEALS REGISTERED

*Year Number of appeals |Percentage Increase
1994/1995 |1161 N/A
1995/1996  |1626 40
1996/1997  |2051 26
1997/1998 {2191 7
1998/1999 2412 10
1999/2000 |2463 2
200072001 {2728 11
2001/2002 (3048 11
2002/2003  |3532 16
2003/2004 |3354 -5
2004/2005 |3215 -4
2005/2006 |3411 6
2006/2007 (3110 -9

SENDIST Annual Reports offer no information about the reasons for
percentage increases or decreases. The majority of appeals are lodged by whites
- 1847 (out of 3772) in 2002/3, 1558 (out of 3637) in 2003/4, 1540 (out of
3513) in 2004/5, 1837 out of 3717 in 2005/6 and 1920 out of 3110 in 2006/7.
But it is difficult to obtain an accurate picture in relation to ethnicity because
significant numbers of forms showing ethnic background are not completed.
Figures for 2006/7 show that parents had legal representation in 23% of appeals
and other representation in 29% of appeals; LEAs had legal representation in
10% of appeals; the number of appeals against SENDIST decisions was 42 (35

%0 Table features on SENDIST website www.sendist.gov.uk.
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by parents and 7 by LEAs), an increase of 18% from the previous year. Parents

have a high success rate in SENDIST appeals, as the table below demonstrates.

SISUCCESS RATES FOR PARENTS IN SENDIST APPEALS

2005/2006 2006/2007
Refusal to assess 62% 62%
Refusal to statement 66% 64%
Refusal to re-assess 90% 39%
Cease to maintain statement 50% 1%
Parts 2 and 3 91% 90%
Parts 2, 3 and 4 96% 95%
Part 4 64% 68%
Refusal to change named school | 30% 25%
Failure to name school 0% 100%

Where parents appeal against the contents of a statement, the achievement of
only a proportion of their objectives may result in the appeal being technically
upheld. Thus, some minor amendments to the wording of Parts 2 or 3 of a
statement in an appeal registered against Parts 2, 3 and 4 is indicated in the 95-
96% success rate, whereas the main part of the appeal in respect of Part 4 may
have been dismissed. Numbers of appeals against refusal to change the named
school and failure to name a school is very small, Only one appeal against

failure to name a school was lodged in 2006/7 and in 2005/6.

Trevor Aldridge, former President of the SENDIST, has acknowledged that the
remit of the tribunal could be different, and that there might be a need to review
whether education rights should be those of the parent or the child:

The Tribunal could be directed to consider other matters: the effect of
appeal decisions on other children, from whom resources may be
diverted; how far varying local policies should influence appeal

5! Source Hughes 2006 p. 9.
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