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Abstract

This thesis considers how to establish respect for labour rights. It aims to inform
the analysis of compliance problems and create a diagnostic approach to
implementing labour rights. The ultimate goal is to provide insight into the
interventions necessary to progressively implement labour rights as defined in
international law.

The project creates a conceptual framing of labour rights by joining two
theoretical approaches: institutions theory and compliance theory. Drawing on
institutions theory from political economy, the thesis reframes labour rights
regulations, as holistic institutions comprised of rules, norms and actual
behaviours, the so-called ‘rules of the game’ in employment. In this context,
problems in implementing labour rights are understood as employment practices
that are embedded in a web of formal and informal rules governing work within
society. Once, reframed in institutional terms, employment practices that violate
labour rights can then be analyzed and shortcomings identified using compliance
theory. Compliance theory is well suited to institutional approaches because it,
like institutions theory treats norms, rules and behaviours as critical components
in achieving compliance.

The thesis integrates the framework into a diagnostic methodology and tool for
comparison of labour rights compliance among the countries that are parties to the
Dominican Republic, Central America Free Trade Agreement (DR-CAFTA). It
applies the methodology to two cases. The first case examines obligatory
overtime and trafficking and the second focuses on freedom of association. The
analyses are based on publicly available documentary evidence from distinct
perspectives such as the International Confederation of Trade Unions (ICFTU),
the United States State Department Human Rights Reports and ILO Committee of
Experts reports and observations.

The thesis concludes that the diagnostic methodology can help to uncover

institutional patterns associated with labour rights compliance problems as well as
problems with the international legal norms themselves.
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Chapter 1 Introduction
I. Introduction
A. Statement of Problem

The purpose of this research project was to develop a diagnostic tool to
help establish respect for and enforcement of labour rights.  Despite almost
universal adoption of international labour rights conventions, there is widespread
non-compliance. This gap between widely-accepted legal obligations and their
persistent violation presents a compelling challenge. Such gaps have been called
“the most significant problem in the field of human rights” (Freeman 2008 p. 1).
Historically, the gaps between rights in law and in practice were considered the
realm of lawyers and legal academics that primarily focused on the formulation of
legal standards and their interpretation by courts (Galligan & Sandler 2004 p. 25).
Increasingly, social scientists and socio-legal scholars have turned their attentions
and conceptual tools to look at the social and political conditions that affect
compliance (Galligan & Sandler 2004 p. 25).

Policy debates about international labour standards and how to improve
compliance are often polarized or compartmentalized, mirroring the historical
separation between pro and anti labour standards camps as well as divisions
between legal and social perspectives. Some argue that the problem is
predominantly in the formulation, interpretation, and enforcement of laws, while
others focus on social and economic problems contributing to violations. Labour
and human rights activists have advocated for trade sanctions as the best
mechanism for achieving enforcement of these universal standards and have paid
less attention to other labour-standard enforcement mechanisms. This trend has

been particularly evident since the World Trade Organisation (WTO) broadened



its scope of regulation to include enforcement of other legal regimes such as
intellectual property protection.

B. Aims, Goals and Objectives

This dissertation aims to inform analysis of enforcement problems and
policy responses by creating a diagnostic tool and approach to implementing
labour rights. The goal is to provide insight into the interventions and processes
necessary to progressively implement labour rights as defined in international law.
For this purpose, the project creates a diagnostic tool: (1) to understand and frame
labour rights as institutional employment practices; (2) to enable systematic
comparison of these employment practices to relevant compliance obligations in
ILO Conventions, and (3) to help identify and suggest areas for possible
interventions to improve congruence between domestic employment practices and
ILO obligations as well as possible shortcomings and contradictions within the
ILO Conventions themselves.

The tool is based on a conceptual framing of labour rights by joining two
theoretical approaches: institutions theory and compliance theory. Drawing on
institutions theory from political economy, the dissertation reframes labour market
regulations related to labour rights as holistic institutions, comprised of rules,
norms and actual behaviours, the so-called ‘rules of the game’ of employment. In
the context of this reframing, problems implementing labour rights are not just
violations of international legal norms but are employment practices that are
embedded in a web of formal and informal rules governing work within a society.
The conceptual tools underpinning the dissertation have been applied in
comparative employment systems and politics but here are applied to problems of

labour rights (Hall and Soskice 2001; Schmidt 2002; Helmke and Levitsky 2006).
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Once reframed in institutional terms, employment practices that violate
internationally recognised labour rights can then be analyzed and shortcomings
identified using compliance theory. In this way, institutional shortcomings can be
diagnostically matched to compliance interventions. Compliance theory is well
suited to institutional approaches because it, like institutions theory treats norms,
rules and behaviours as critical components in achieving change and compliance.

C. Research Approach

The idea for this research grew out of my experience organizing immigrant
workers in the building services industry in Boston, Massachusetts. The building
services industry in Boston is dominated by immigrants from the Dominican
Republic and Central America. As an organizer | would visit many office
buildings in the mornings and afternoons at shift change. In the course of these
visits I began to notice that I was seeing the same Dominican workers at different
buildings but they would be wearing a different nametag for each building. I had
stumbled upon an employment practice that violated the law. Had the workers
worked at the second building under their own name, the employer would be
required to pay them time and one half overtime pay. By working under a second
name, the worker received extra pay but at their regular hourly rate without
overtime premium pay. Dominican supervisors arranged the work schedules
insulating higher management from knowledge or responsibility. The union did
not object. The workers paid union dues twice based on each name and job.

In effect, the violation of the overtime law was an informal but regular
employment practice and employers, workers and the union received different
distributional benefits from the violation. After a city-wide strike in which many
of the janitors’ demands for health care and pay were met, there came to be an

enhanced confidence among workers regarding their collective power. For the
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first time, as an organizer, | began to hear complaints from workers about being
forced to work under two different identities as part of the overtime avoidance
scheme. What had formerly been an informal workable practice between workers,
employers and the union became a problem. The union reformed its dues
systems, allowing dues refunds to its members who worked multiple jobs (even
under different names) and workers increasingly insisted that additional work time
be paid at overtime rates. Employers reacted by restricting extra work
opportunities to avoid overtime.

The experience working with immigrant workers from the Dominican
Republic and Central America raised the possibility that we think about labour
rights violations in the wrong way. As I had seen in the case of overtime and
multiple nametags, violations were not aberrations from the system but rather an
integral component of the system. It was also striking that such an integral, well-
known employment practice could exist ‘off the books’ completely informally and
without explicit knowledge of the employer’s top management or the union’s top
leadership even though both actors benefited from its continuance. Also, of note
was that the equilibrium allowing the practice was disturbed by a successful strike
and the new equilibrium entailed changes in behaviour by workers, the union and
the employer.

This experience led to three avenues of inquiry. The first was to better
understand the societies and employment systems of the countries from which the
immigrant janitors had come. The second was to identify what conceptual tools
could be used to understand labour rights violations as an integral part of an
employment system rather than as an aberration. The third was to explore

whether this knowledge could be usefully applied in real cases of labour rights

12



violations to help guide interventions to improve compliance. Based on these
goals, the methodology of the project became a search for such a conceptual
framework based on an examination of the employment systems in the countries
from which the janitors had come. Once the framework was created, two case
studies were undertaken with specific labour rights based on a qualitative
comparative analysis on forced labour and freedom of association and collective
bargaining. The research examined six Spanish-speaking countries composing the
Dominican Republic Central American Free Trade Agreement (DR-CAFTA).
The countries are Costa Rica, the Dominican Republic, El Salvador, Guatemala,
Honduras and Nicaragua. For purposes of the research, the ILO Conventions
underlying Core Labour Standards (CLS) are examined in place of an imprecise
notion of labour rights.

D. Plan for the Remainder of the Dissertation

In this research project, institutional arrangements associated with several
aspects of core labour standards will be compared in the six countries. The
remainder of the introduction explains the rationale for the selection of core
labour standards and countries, the reasons for undertaking the study at this time,
relevant debates in the literature and the selection of cases for purposes of
comparison. Chapter two presents the steps in the research process over the
course of the project as well as an examination of labour rights monitoring
methodologies in the literature, their limitations, the methodology adopted for this
project and identification of obstacles to be overcome in the project.

Chapter three presents the countries in comparative context based on the
country studies undertaken as part of the research. To facilitate comparisons that
are made in the case studies, the chapter explores a system for comparing the

countries in accordance with frameworks developed by Evans (1995) and
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Standing (1991). These frameworks are not intended to be an outcome of the
thesis but were necessary to facilitate the sorting and comparing of the countries.
Chapter three also provides some historical context and profiles of the countries in
the study.

Chapter four presents the diagnostic tool after a review of the literature
and theoretical basis for the tool in institutions theory from political economy and
compliance theory from international law. The chapter first explains and then
synthesizes and matches both of the theoretical bases. The compliance theory
adopted for use in the tool is based on the work of Harold Koh (1997; 1998). The
chapter then explains the tool on two levels: the first being the international level
(Table 4.2). At this international level the text of ILO Conventions are adopted
through compromise and represent institutional settlements at the international
level among ILO social partners. Once adopted, the institutional settlement is
further altered at the international level as a result of interpretation and
enforcement by the ILO Committee of Experts through its process of supervision
of countries that ratify the Conventions.

The chapter then explains the domestic level of the diagnostic tool (Table
4.3). If a country ratifies the ILO Convention, then the Convention text as
interpreted by the Committee of Experts represents a set compliance obligations
for the country. At this domestic level, domestic institutional arrangements can be
systematically compared with compliance obligations and specific areas of
incongruence can be identified as well as possible interventions.

Chapter five presents the first case study on forced labour in the form of
obligatory overtime and trafficking. The Chapter presents the historical context

for the ILO Conventions governing forced labour as well as the compliance
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obligations for each kind of forced labour examined. The two forms of forced
labour are also compared in terms of compliance obligations and institutional
patterns among the countries.

Chapter six presents the second case study on freedom of association and
right to collective bargaining. This case study is different from forced labour
since freedom of association is really a compound right composed of many
components. The case study first presents an examination of the historical process
by which the Conventions were adopted and the compliance obligations that
resulted from their adoption as well as subsequent interpretation that significantly
expanded on the rights explicitly found in the texts of the Conventions. Finally,
chapter seven presents a brief discussion of concluding thoughts about the
research project.

II. Background on the Project
A. Why Core Labour Standards?

This research project is based upon evidence of compliance and non-
compliance with rights that are among the ILO four Core Labour Standards: (1)
abolition of forced labour, (2) abolition of child labour, (3) elimination of
discrimination in employment and (4) freedom of association and the right to
collective bargaining. Although there are numerous labour rights frameworks that
could provide the basis for this research project, including the Decent Work
Initiative of the International Labour Organisation (ILO), there are three reasons
for selecting rights within the Core Labour Standard framework. These are (1)
universality, (2) comparability, and (3) adequacy of evidence.

First, the four Core Labour Standards have been ‘elevated’ to universally
accepted labour rights since the ILO 1998 Declaration of Fundamental Principles

and Rights at Work (ILO 1998 a). These “core” rights are enumerated in eight
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previously existing ILO conventions but the Declaration applied the “principles”
underlying the Conventions to all ILO member states by virtue of their
membership in the ILO, regardless of whether they have ratified the specific
conventions (ILO 1998 a, Eliot & Freeman 2003 p. 93). They are thus universal
by virtue of being considered “fundamental to the rights of all human beings at
work, regardless of the level of development of a country and applicable to all
sectors, including the informal sector and Free Trade Zones” (Hensman 2001 p.
125; Van Roozendaal 2002).

Second, as a result of their universality, the labour rights contained in the
Declaration provide a common currency and useful benchmark for purposes of
comparison between countries (Maupin 2005a p. 136). Other rights such as the
right to work contained in the International Covenant on Economic, Social and
Cultural Rights and the Organisation of American States’ Protocol of San
Salvador — or other ILO Conventions such as workplace safety and health and
minimum wages — have not received the same treatment and so their status as
rights is distinctive from the Core Labour Rights (Alston 2004). These non-core
labour rights, although universal in the sense that they are included in the United
Nations Universal Declaration of Human Rights, do not impose enforcement
obligations upon a country unless the country adopts specific international human
rights treaties or ILO conventions. All ILO member countries share an obligation
to comply with and enforce core labour rights and this serves as a common basis
for comparison.

Third, as a result of establishing the Core Labour Standards, there is now a
developed research methodology on monitoring compliance as well as collecting

data and evidence on all four rights in all five countries. The Declaration included
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two follow-up mechanisms that add to the body of evidence available: (1) ILO
annual reports reviewing the efforts of countries that have not ratified relevant
core labour standards, and (2) global reports alternating among the four rights to
provide a picture “of the state of implementation of each category of fundamental
principles and rights” (Alston 2004 p. 511; Maupin 2005a p. 136). The
Declaration has “unquestionably attracted enormous attention” (Alston 2004 p.
459) including development of specific research methods and critiques of those
methods for monitoring compliance (Alston 2004 p. 510; Moran 2005; Hilton
2005). Part of this developing research methodology includes identifying and
assessing various sources of information on compliance (Hilton 2005 p. 281).

Despite the sound reasons for applying the Core Labour Standards
framework, there are problems with the framework that must be acknowledged.
Several critiques of the Core Labour Standards have emerged. Most notably,
Philip Alston has argued that the concept of the “Core” Labour Standards (1)
violates long established human rights frameworks, (2) weakens labour rights by
de-linking them from well established treaty obligations, and (3) replaces
internationally recognised enforcement regimes with “soft promotionalism”
(Alston 2004). His critique raises doubts about whether the ILO 1998 Declaration
and resulting Core Labour Standards system has contributed to improvement or
deterioration of the international labour rights regime.

The first criticism is that the Core Labour Standards depart from the
international human rights regime’s insistence that all human rights are “universal,
indivisible, interdependent and interrelated” (United Nations 1993 Vienna
Declaration and Programme of Action). Regional human rights regimes — such as

in the San Salvador Protocol — also support this notion of the indivisibility and
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interdependence of all human rights (Ghandi 1995 p. 307). The ILO’s 1998
Declaration abrogates the equal importance of all ILO conventions and instead
privileges the four Core Labour Standards as hierarchically superior (Alston 2004
pp 459-460). Using the Core Labour Standards for comparison purposes in this
project runs the same risk, namely that the rights included for comparison
comprise an “inadequate list of rights,” and “downgrades” those rights not
included as core rights (Alston 2004 p. 462).

Secondly, the ILO 1998 Declaration establishing the Core Labour
Standards does not actually commit member states to comply with the
corresponding ILO Conventions, but rather,

to respect, to promote and to realize, in good faith and in

accordance with the Constitution, the principles concerning

fundamental rights which are the subject of those Conventions
(ILO 1998a).

This language allows the Core Labour Standards to be accepted apart from
acceptance of and compliance with the conventions themselves thus “delinking”
and “liberating the standards” from ILO Convention-based definitions of rights
and obligations’ (Alston 2004 p. 457, p. 460). The delinking transforms the
convention-based workers’ rights regime into a new regime of ILO membership-
based “principles” in which the definitions of specific rights and obligations are
debatable and “treaty based formulations,” which are “too precise,” can be
avoided (Alston 2004 p. 468). In fact, the ILO employer group supported the
Declaration only on the condition that the Declaration “should impose no new
legal obligations on Members” and “should not impose on Member States detailed
obligations arising from Conventions they had not freely ratified” (ILO 1998b).
Third, the ILO 1998 Declaration establishing the Core Labour Standards

has been criticised for its “unstructured and unaccountable decentralisation of
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responsibility for implementation” and reliance on soft promotionalism rather than
enforcement (Alston 2004 p. 457). Evidence supporting this criticism includes the
employer group’s uncontested condition for supporting the Declaration that “it
should impose no new reporting obligations on member states, should not be
concerned with technical and legal matters but only with making an overall policy
assessment, should not result in new complaints based bodies and should have no
links with questions of international trade” (ILO 1998b). As Alston points out, “it
is difficult to imagine that the 1998 Declaration will be permitted to escape from
the straightjacket which was very clearly applied to it by its drafters” (Alston 2004
p. 470).

Despite these criticisms, the labour rights contained in the 1998 ILO
Declaration provide a useful tool for purposes of this research project. Even
within the contentious debates, its main participants (Alston 2005; Langille 2005
and Maupin 2005b) agree that the Declaration “has a potentially important role”
and that “more creative institutional and other arrangements are required” to
supplement the ILO’s traditional role (Alston 2005 p. 14). In addition to
recommending systematic analysis and evaluation of the Declaration’s
effectiveness and pitfalls, Alston points out the need for “country-specific
critiques” that should emerge on the basis of systematic comparative analysis
(Alston 2005 p. 16). The research agenda, for which Alston argues, includes ILO
investigations as well as independent research and evaluation (Alston 2005 p. 15).
This independent research project seeks to investigate institutional arrangements
that sustain or curtail labour rights enforcement. It also seeks to provide country

specific as well as systematic cross-national comparison and analysis.

19



For all of the above reasons, this research project will be based on a
subsection of labour rights contained in the ILO 1998 Declaration creating the
Core Labour Standards. This in no way is to suggest that other labour standards,
such as health and safety or minimum wage regulations, are less important or
would be less useful as benchmarks for comparison if there were universally
accepted standards and adequate data collection. While adopting the framework
of the four Core Labour Standards as a basis for comparison, this project is
undertaken from a human rights perspective. In other words, the project assumes
that labour rights are human rights as recognized in numerous international human
rights treaties. Thus, the term core labour rights, as opposed to standards or
principles is used throughout the paper.

B. Why DR-CAFTA Countries?

The goal of this research project is to explain and interpret variation in
realising labour rights in the tradition of qualitative, holistic comparative methods
(Ragin 1987 p. 5). Cross-national differences and similarities provide “specific
experiences and trajectories” that are interesting on their own account and also
provide possible answers to help understand and explain variable outcomes
(Ragin 1987 p. 6). Toward this goal, Central America as a region and each of its
countries are well suited for cross-national comparisons of core labour rights.
First, Central America has coherence and identity as a region, sharing history,
culture, geography and economic development trajectories. Second, countries in
Central America share many characteristic similarities in their economic, social
and employment institutions. Finally, there are distinctive regional divides and
gaps between countries, the most striking of which is between the high level of
human development in Costa Rica compared to much lower levels in the other

countries.
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Dating from Spanish colonial history, Costa Rica, the Dominican
Republic, El Salvador, Guatemala, Honduras and Nicaragua share a regional
identity. They have a closely aligned trajectory from “discovery” through
independence from Spain, and then, with the exception of the DR, share a period
of federation as one country before final independence and statehood. One
enduring example of this shared inheritance is the continued importance of the
Catholic Church and its status as the ‘official’ religion in all five of the countries.
It is a small region with a combined land area of 423,118 square kilometres -- just
slightly larger than Japan (377,801 sq km) and Paraguay (406,752 sq km) and just
smaller than Iraq (438,317 sq km) and Sweden (449,964 sq km) (Reckziegel
1999). Panama is excluded from the research project because its origins are
Columbian and South American and the Chiapas province of the United States of
Mexico is also excluded because, while it began as a province of Guatemala along
with the other five countries, after independence from Spain, it was incorporated
into Mexico. The Dominican Republic is added because it is one of the
participants in the U.S. - Dominican Republic, Central America Free Trade
Agreement (DR-CAFTA Treaty).

Central American regional identity, and the larger Latin American context
as well, have also influenced political, economic and human rights development in
modern times. The Organisation of American States (OAS) to which all six
countries belong, approved the American Declaration of Human Rights seven
months before the Universal Declaration was approved by the United Nations in
1948 (Cavallaro & Schaffer 2004 p. 224). Although the Declaration is not
directly binding on countries, the OAS interpreted it as “indirectly binding on all

member states by virtue of their ratification of the OAS Charter,” (Cavallaro &
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Schaffer 2004 p. 230), echoing a similar logic used by the ILO in its 1998
Declaration.  Costa Rica, Guatemala, Honduras and Nicaragua all have
constitutional provisions that make explicit reference to the state’s obligation to
implement OAS Conventions (Cavallaro & Schaffer 2004 pp. 232-233). In 1987,
Central American presidents negotiated their own regional solution and peace to
the civil wars in El Salvador, Guatemala and Nicaragua without intervention by
the US or international community at the Esquipulas II regional summit (UNDP
2002). No other region of the world in recent times has been able to find and
implement such a transition to peace without international intervention (UNDP
2002).

Regional identity and coherence have also had expression in economic
coordination and efforts at integration. Import substitution policies dating from
the 1950s were regionally coordinated with the countries “banding together and
shutting off their region to imports” to support industrial growth (Baker 2005 p.
1346). Central American countries were the first after the European Economic
Community to establish a common market, the Central American Common
Market creating a EU style customs union in 1960 (Baker 2005 pp. 1347). In
addition to the customs union, the Central American Common Market Treaty
provided for “coordination of macroeconomic policies and the creation of cross-
border industrial development” (Baker 2005 p. 1348). Regional identity has not
been without conflict however, as in the case of the Central American Common
Market in which Costa Rica waited three years to join and Honduras quit in 1969
(Baker 2005 p. 1347 note 126). After the demise of the Common Market in the
1970s, efforts at integration were re-discovered in the 1990s with reforms to the

Common Market and negotiation of new trade agreements culminating in the

22



relatively new U.S. - Central America-Dominican Republic Free Trade
Agreement (DR-CAFTA).

In addition to regional identity and coherence, Central American countries
share important commonalities including (1) the structure of their economies, (2)
persistent poverty, extreme income inequality and social divisions, and (3)
institutional commitments and arrangements for protecting workers’ rights and
regulating the employment systems. Tables below accompany each of these
themes.
1. The Structure of the Economies

The common structures of economies can be seen in terms of the relative
importance of agriculture, industry and services across the countries. The service
sector is the largest contributor to GDP for all six countries and agriculture,
despite its historic importance, now has the lowest share contribution towards
GDP. An equivalent shift in occupations has not happened in every case.
Guatemala’s economy, reflected in its GDP composition, looks like it is largely
service sector based but its employment remains overwhelmingly agricultural with
half the labour force working in agriculture but contributing only 13.3% to GDP.
Honduras also has this mismatch between GDP and labour force occupational

composition.
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Table 1.1 Composition of Economy and Labour Force Occupation by Sector

Costa | Dominican El Guatemala Honduras Nicaragua
Rica Republic Salvador
Economy
Agriculture | 6.3% 11.5% 11% 13.3% 12.4% 17.6%
Industry 22.9% | 21% 29.1% 24.4% 26.9% 26.5%
Services 70.8% | 67.5% 59.9% 62.3% 60.8% 56%
Labour
Agriculture | *14% | **14.6% *19% ***50% **39.2% 28%
Industry 22% 22.3% 23% 15% 20.9% 19%
Services 64% 63.1% 58% 35% 39.8% 53%

(Europa 2005; Reckziegel et al 1999, Updated with CIA World Fact Book 2011)

*2006, **2005, ***1999

Another common element of their economic structures is continued shared

reliance on exports of primary products such as bananas and coffee while shifting

from agriculture to manufactured goods, particularly textiles and services. The

countries also share a common reliance on imports of raw materials, consumer

goods and fuels. Finally, the economies are small and rely on asymmetrical trade

relations with the United States.

The United States is the most important trading

partner to each Central American country but combined they are only the 13™

most important trading partner to the United States (Baker 2005 p. 3151). The

combined 2003 GDP of all Central American countries amounted to only 1.4% of

the United States economy (Baker 2005 p. 1351).
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Table 1.2 Exports & Imports 2010

Costa Dominican El Guatemala Honduras | Nicaragua
Rica Republic Salvador
Exports | Banana Feronickel Off Shore | Coffee Apparel Coffee
Pineapple | Sugar Assembly | Sugar Coffee Beef
Coffee Gold Coffee Petroleum Shrimp Shrimp
Melons Silver Sugar Apparel Wire Lobster
Plants Coffee Textiles & | Bananas Harnesses Tobacco
Sugar Cocoa Apparel Fruits Cigars Gold
Beef Tobacco Gold Vegetables | Bananas Peanuts
Seafood | Meats Ethanol Cardamom | Gold Textiles &
Electronic | Consumer Chemicals Palm Oil Apparel
Compon- | Goods Electricity Fruit
ents Iron Lobster
Medical Steel Lumber
Equipmen
t
Imports | Raw Foodstuffs Raw Fuels Machinery & | Consumer
Materials | Petroleum Materials | Machinery Transport Goods
Consumer | Cotton Consumer | Transport Equipment Machinery
Goods Fabrics Goods Equipment | Industrial &
Capital Chemicals Capital Construction | Raw Equipment
Equipmen | Pharmaceutic| Goods Materials Materials Raw
t als Fuels, Grain Chemical Materials
Petroleum Foodstuffs | Fertilizers Products Petroleum
Constructi Petroleum | Electricity Fuels Products
on Electricity Foodstuffs
Materials
(Europa 2005; Reckziegel et al 1999, Updated with CIA World Fact Book 2011)
Table 1.3 Export and Import Partners 2009
Costa Dominican El Guatemala Honduras | Nicaragua
Rica Republic Salvador
Export | USA USA USA USA USA USA
Partners | Nether- Haiti Guatemala | El Salvador | El Salvador | El
lands Honduras | Honduras Mexico Salvador
China Costa Rica
Import | USA USA USA USA USA USA
Partners | Mexico Venezuela Mexico Mexico Guatemala Venezuela
Venezuela| Mexico Guatemala | China El Salvador | Mexico

(Europa 2005; Reckziegel et al 1999, Updated with CIA World Fact Book 2011)
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2. Persistent Poverty, Extreme Income Inequality and Social Divisions

Central American countries share high levels of persistent poverty and
extremely high levels of income inequality. A 2002 United Nations Development
Program (UNDP) report on the region indicated that three out of every five
Central Americans live in poverty with two out of five in severe poverty (Saxe &
Cullell 2002). According to the same report, “income and wealth distribution
continues to be highly concentrated, and it is not improving” (Saxe & Cullell
2002). Agriculture and textiles provide sources of wealth for owners but workers
receive low salaries throughout the region (Saxe & Cullell 2002). Newer
industries such as tourism and finance are equally concentrated (Saxe & Cullell
2002). Poverty and extreme poverty disproportionately affect overlapping
categories of the population: people who live in rural areas and people who are
employed in informal jobs. Across Central America there are extreme disparities

within each country with respect to levels of human development (UNDP 2002).

Table 1.4 Percentage of Population Below Poverty Line Various Years

Costa Dominican | El Guatemala | Honduras | Nicaragua
Rica Republic Salvador
Population
below (2006) (2004) (2009) (2004) (2010) (2005)
poverty 16% 42.2% 37.8% 56.2% 65% 48%
line

(CIA World Fact Book 2011)

Table 1.5 Gini Index and Share of Household Income or Consumption of
Highest and Lowest 10% 2005

Costa Rica| Dominican | El Guatemala | Honduras Nicaragua
Republic Salvador

Gini

Index 47.2 50 49.7 53.7 553 52.3
Highest 35.5% 38.7% 37% 42.4% 42.2% 41.8%
10%

Lowest 1.5% 1.5% 1% 1.3% 0.7% 1.4%
10%

(UNDP, http://hdrstats.undp.org/en/indicators/161.html; Segundo Informe Sobre Dessarrollo

Humano en Centro America y Panama updated with CIA World Fact Book 2011)
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3. Institutional Commitments and Arrangements
All of the DR-CAFTA countries are members of the ILO as well as the

Organisation of American States and Inter-American System. In addition to their

participation in these organisations, the countries have made human rights treaty-

based commitments to labour rights by ratifying United Nations human rights

treaties and ILO conventions.

conventions that were included in the ILO 1998 Declaration (Table 6).

Table 1.6 Core Labour Rights Convention Ratifications

Each country has ratified all four of the ILO

Costa
Rica

Dominican
Republic

El

Salvador

Guatemala

Honduras

Nicaragua

Elimination of
Forced
Labour

Conv. 29
Adopted 1930

Conv. 105
Adopted 1957

1960

1959

1956

1958

1995

1958

1989

1959

1957

1958

1934

1967

Abolition of
Child Labour
Conv. 138
Adopted 1973

Conv. 182
Adopted 1999

1976

2001

1999

2000

1996

2000

1990

2001

1980

2001

1981

2000

Elimination of
Discrimination
Conv. 100
Adopted 1951

Conv. 111
Adopted 1958

1960

1962

1953

1964

2000

1995

1961

1960

1956

1960

1967

1967

Freedom of
Association &
Right to
Collective
Bargaining
Conv. 87
Adopted 1948

Conv. 98
Adopted 1949

1960

1960

1956

1953

2006

2006

1952

1952

1956

1956

1967

1967

Source: http://www.ilo.org/ilolex/english/index.htm
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Table 1.7 Core Labour Rights-Related Treaty Ratifications

Costa | Dominican | El Guatemala | Honduras | Nicaragua
Rica | Republic Salvador

Elimination of
Forced
Labour
ICESCR Art 6 1968 1978 1979 1988 1981 1980

Abolition of
Child Labour
ICESCR Art 10 | 1968 1978 1979 1988 1981 1980
Convention on 1990 1991 1990 1990 1990 1989
Rights of the
Child

Elimination of

Discrimination

ICCPR Art 3, 1968 1978 1979 1992 1997 1980
22,26

ICESCR Art 7 1968 1978 1979 1988 1981 1980
CEDAW 1986 1982 1981 1982 1983 1981
CERD 1967 1983 1979 1983 2002 1978
Freedom of

Association &

Right to

Collective

Bargaining

ICCPR Art 22 1968 1978 1979 1982 1997 1980
ICESCR Art 8 1968 1978 1979 1988 1981 1980

Source Ghandi 2000, United Nations Office of the High Commissioner for Human Rights
(OHCHR) Treaty Body Database,

All DR-CAFTA countries have also ratified other international treaties
(Table 8) that correspond to the labour rights contained in the ILO conventions
such as the International Covenant on Civil and Political Rights (ICCPR), the
International Covenant on Economic, Cultural and Social Rights (ICESCR), the
Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW), the International Convention on the Elimination of All Forms of
Racial Discrimination (ICERD) and the Convention on the Rights of the Child

(CRC). Labour rights enumerated in these international treaties are also
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recognized in regional treaties (Table 9) specified in each country’s constitution as

well as in industry-specific legislation (USTR 2005).

Table 1.8 Core Labour Rights- Related Regional Treaty Ratifications

Costa
Rica

Dominican
Republic

El
Salvador

Guatemala

Honduras

Nicaragua

Elimination of
Forced
Labour

Amer Conv on
Human Rights
Art 6

Protocol of San
Salvador

7(g)

1970

1999

1978

Not
Ratified

1978

1995

1978

2000

1977

Not
Ratified

1979

Not
Ratified

Abolition of
Child Labour
Amer Conv on
Human Rights
Art 19
Protocol of San
Salvador

Art 7(f)

1970

1999

1978

Not
Ratified

1978

1995

1978

2000

1977

Not
Ratified

1979

Not
Ratified

Elimination of
Discrimination
Amer Conv on
Human Rights
Art 1,24
Protocol of San
Salvador

Art 3

Belém Do Para
Art 1, 7(d)

1970

1999

1995

1978

Not
Ratified

1996

1978

1995

1996

1978

2000

1995

1977

Not
Ratified

1995

1979

Not
Ratified

1995

Freedom of
Association &
Right to
Collective
Bargaining
Amer Conv on
Human Rights
Art 8,16
Protocol of San
Salvador
Art7(d), 8

1970

1999

1978

Not
Ratified

1978

1995

1978

2000

1977

Not
Ratified

1979

Not
Ratified

Source Ghandi 2000, Organization of American States 2006
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Finally, there is a common framework for implementing and enforcing
labour rights across Central American countries. In each country there is a labour
ministry responsible for labour relations including registering trade unions,
overseeing collective bargaining including dispute resolution, inspecting work
places to ensure compliance with laws and related follow-up and administrative
procedures for investigating and determining the validity of complaints (USTR
2005). This common administrative framework is complemented with similar
specialised labour courts and appeals procedures such that disputes concerning
labour rights violations are heard and appealed through steps within the judicial
system and ultimately may be appealed to a court of last resort (USTR 2005).

In contrast to the economic, social and institutional commonalities shared
by Central American countries, they also provide a useful basis of comparison due
to their distinctiveness and the startling divides between them. These differences
result from geographical context and historical choices as well as divergent
contemporary policies. The most striking divergence is the contrast between
Costa Rica’s high-level of human development and income compared to its
neighbours.  This difference allows this study to investigate, among other
variables, the impact of the level of development of a country on the enforcement
of labour rights.

One example of distinct historical trajectories originates at the time of
colonisation. Costa Rica’s settlement was last and involved an almost complete
genocide of indigenous peoples. It was considered an unimportant backwater far
from the political centre in Guatemala and was largely ignored by Spain. Based
on its homogeneity — the indigenous people having been killed — and relative

freedom from direct colonial control, it developed a society and state far more
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egalitarian and democratic than its neighbours. The opposite extreme is
Guatemala where it is contested and unclear whether Spanish-identified Ladinos
comprise a majority of the population. In contrast to Costa Rica’s celebrated
democracy, Guatemala, El Salvador and Nicaragua have suffered long periods of
dictatorship, civil war and in the case of Guatemala, modern allegations of
genocide.

Economic policy and development choices have also been distinct despite
the many common structural aspects of the economies. In the wake of the failure
of import substitution, the World Bank (WB) and International Monetary Fund
(IMF) began pressuring Central American Countries to implement structural
adjustment programs. Here, the specific policy programs and responses to them
varied distinctively. Costa Rica was vulnerable to pressures of the IMF and the
WB based on its debt crisis arising from its higher level of social spending. Great
differences between countries in social spending persist. Costa Rican resistance
to IMF and WB prescriptions, particularly with respect to privatisation, continues.
On the other hand, although the Salvadoran government embraced the policy
prescriptions of structural adjustment, its implementation was delayed due to fears
that the fallout of structural adjustment would enhance public support for
guerrillas fighting the government in the civil war. EIl Salvador has been called
the most neo-liberal country in the region while neo-liberal reforms are popularly
opposed in Costa Rica.

Economic differences between countries include wide differences in levels
of income and human development. Income and poverty differences can be seen
in divergent levels of informal and formal employment (Tables 10 and 11). Half

of all employment in Costa Rica is in the formal sector compared to 19.9% in
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Guatemala (UNDP 2002 p. 67). Employment in agriculture also varies with Costa
Rica having a low of 17.2% of its labour force working in agriculture compared to
more than 30% in Guatemala, Honduras and Nicaragua (UNDP 2002 p. 67).
Most striking are the differences in the Human Development Index and GDP per
capita between Central American countries with GDP per capita in 2003 ranging
from a high of US $4,410 in Costa Rica to a low of US $767 in Nicaragua (in
constant 2000 USS$).

Because these countries have such similar histories and yet such
distinctive trajectories, comparing labour rights enforcement between them may
offer insights into what factors and patterns of factors are present or absent in
labour rights enforcement. Based on preliminary country studies completed over
the past year, there are indications of striking differences with respect to labour
rights enforcement within and between countries. In accordance with
methodological guidance from qualitative comparative analysis, the cases are
“comparable” but also “display diversity with regard to conditions and outcomes”
(Rihoux 2006 p. 688). This allows utilisation of both ‘most similar systems
design’ (Przeworski & Teune 1970) and newer approaches that combine ‘similar
systems design’ and ‘different systems design’ to identify similar cases that
display different outcomes as well as different cases that display similar outcomes
(Rihoux 2006).

4. Framework for Categorizing Differences

For purposes of comparison of the countries, they are grouped in

accordance with their proximity to an ideal types of countries in terms of: (1)

State Capacity for Institutional Action (Evans 1995), and (2) and Labour Market
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Regulatory Regime (Standing 1991 cited in Itzigsohn 2000 p. 140). Both of these
are explained in Chapter 3, Countries in Comparative Context.

State capacity for institutional action refers to a state’s general regulatory
orientation over many areas of state bureaucracy. Costa Rica is consistent with the
ideal type developmental state based on its relatively high functioning state
apparatus in service of the country as a whole. In contrast, the Dominican
Republic, El Salvador, Guatemala, Honduras and Nicaragua are each closer to the
ideal type predatory state. The character of the state apparatus in predatory states
is that the state apparatus is a market serving only those segments of society with
the power or economic services to buy state services or protections. In these
systems, corruption tends to create the central logic to the running of the state. In
reality, the countries do not exist purely in one ideal type or the other but rather on
a continuum between them.

The second dimension to categorizing the countries is their respective
labour market regulatory regime. These are ideal types created by Guy Standing
(1991) to characterize distinctive roles that states play in labour market regulation.
Standing described three different ideal types along which the countries can be
said to fit. In repressive regimes, the state’s role in regulating labour markets is to
repress collective action by workers. The Dominican Republic, El Salvador,
Guatemala and Honduras fit best in this category. In paternalistic regimes, the
state legislates regulations based on the values of elites rather than in negotiation
with workers. Costa Rica fits relatively well in this category. Lastly there are
protective regimes in which worker organization and negotiations are more likely

to influence labour market regulations. In this category I have added the
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characteristic of an absence of repression so that unions and negotiations take
place. Nicaragua fits this category.

Like State Capacity for Institutional Action, countries exhibit more than
one kind of regulatory influence and in reality exist on a continuum. For example,
repressive regimes may have paternalistic elements such as minimum wages.

5. Groupings of Countries

Based on these typologies three different groups of DR-CAFTA countries emerge.
They are:

Table 1.9
Developmental Predatory Predatory
Paternalistic Protective Repressive
(non-repressive)
Costa Rica Nicaragua Dominican Republic
El Salvador
Guatemala
Honduras

C. Why Now?

Recent changes in regional as well as international economic, political and
social arrangements make the current investigation comparing labour rights in
Central America timely. Such changes include the relatively recent increase in
data available as a result of the 1998 Declaration, a relatively new (2005) DR-
CAFTA trade agreement replacing earlier labour rights/treaty enforcement
mechanisms, increased inclusion and visibility of labour rights in the Inter-
American System, and finally, changes in migration patterns, which have resulted
in transnational Central American communities that appear to endure and have the
potential to influence policies of Central American countries.

First, enough time has elapsed since the establishment of the ILO 1998

Declaration to gather data and investigate patterns and changes with respect to
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labour rights.  This research would not have been possible before the
establishment of core labour rights or immediately following their establishment.
Many ILO reports, analysis and projects since 1998 have focused on Central
America and so there is more data available to enable comparisons to be drawn.
There is also a burgeoning literature on methods for collecting data and
comparing compliance.

Second, a new and controversial trade agreement (DR-CAFTA) was
signed in May 2004 and has been ratified by all the countries by 2005. DR-
CAFTA is important because it replaced the former Caribbean Basin Trade
Partnership Act (CBI) and the CBI’s General System of Preference (GSP)
mechanisms. Under GSP, Central American countries gained preferential access
to US markets but that access was conditioned on their commitment to enforce
certain internationally recognised labour rights. Violation of these rights could
lead to unilateral U.S. trade sanctions and loss of access to U.S. markets. There
was extensive use and analysis of GSP with respect to Central America (Frundt
1998). In its place, DR-CAFTA removes the possibility of sanctions and requires
countries to enforce their own domestic labour regulations. It also has no
minimum standards and allows each state to exercise “discretion with respect to
investigatory, prosecutorial, regulatory, and compliance matters” (USTR DR-
CAFTA Final Agreement Section 16.1 2004 p. 16.1; Pagnattaro 2006).

The absence of GSP-like conditionality in DR-CAFTA created a
contentious debate within the United States about whether the trade deal would
cause labour standards to improve or deteriorate. To ease concerns over possible
worsening of labour standards, the U.S. Trade Representative and the U.S.

Congress struck a deal to provide U.S. $20 million to improve labour rights
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enforcement as part of the trade deal. The funds have been focused on
recommendations developed by Labour Ministers from each of the DR-CAFTA
countries in a 2005 White Paper (Working Group 2005). Approximately U.S. $3
million was given to the ILO to verify progress implementing the White Paper
recommendations (ILO 2007a Baseline Report p. 3). Despite numerous projects
funded and twice yearly ILO reports an NGO recently reported the lack of
“substantive advances” (WOLA 2009 p. 7). In fact, the NGO noted, “...it is not
clear whether this has resulted in reduced labor violation or improved working
conditions” (WOLA 2009 p. 7).

Third, there has been increased inclusion and visibility of labour rights in
regional human rights bodies such as in the Inter-American System’s Commission
on Human Rights and the Inter-American Court of Human Rights. Most notably,
the Court has given its authoritative interpretation of the right to freedom of
association extending due process rights to a fair trial beyond criminal trials to
labour court proceedings (Baena Ricardo et al 1999). In doing so, the Court
effectively integrated regional human rights treaties with ILO Conventions and
opinions of the ILO Freedom of Association Committee by drawing on a previous
decision by the ILO Committee of Freedom of Association, which dealt with the
same facts (Wilson and Perlin 2003). The Court’s approach and decision is
important because it was the first time that an international court has relied upon
an ILO decision.

The Inter-American Court of Human Rights has also been active in
deciding cases related to labour rights such as undocumented migrant workers’
rights and equality and non-discrimination rights (Butler 2004), and it has been

instrumental in linking civil and political rights with economic and social rights.
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In the Baena case and subsequent cases, the court has noted that violations of civil
and political rights, such as freedom of association, entail violations of labour
rights that are social and economic (Cavallaro & Schaffer p.23). These include
Inter-American System rights such as the right to work and the right to a “decent
dignified living” (Protocol of San Salvador 1988, Cavallaro & Schaffer 2004).
The Inter-American Commission and Inter-American Court of Human Rights
offer the possibility of novel strategies for achieving enforcement of labour rights
through civil society, non-governmental organization (NGO) mobilisation and
mainstream litigation (Cavallaro & Schaffer).

Finally, extensive migration due to natural disasters, civil wars and
poverty, has reframed concepts of citizenship and shifted power balances in
Central America. Migration provides a new dynamic that can influence the
enforcement of labour rights for better or worse. Central American migrants
predominantly seek to settle in the U.S. and are poor by U.S. standards but
comprise a rising influential ‘middle class’ in Central America. The money
migrants send home in the form of remittances has become critically important to
supporting families and entire economies. For example, one recent estimate in El
Salvador from Latin America Public Opinion Project (LAPOP) indicates that
much of El Salvador’s poverty reduction has been due to remittances sent by
Salvadorans working abroad rather than economic development at home (Macias
& Cruz 2004 p. 5; Agunias 2006 p.4).

Remittances are greater than foreign direct investment in every country
except Costa Rica. As a result, government policy is shifting with governments
such as Guatemala increasingly playing an activist role with expatriate

communities (Mahler 2000 p. 31). Migrants in turn are becoming more influential

37



and demanding more rights such as dual citizenship and transnational voting
rights (Mahler 2000 p. 3). Research on the Dominican Republic has shown that in
addition to economic remittances, migrants also engage in social remittances
based on their experiences as migrants (Levitt 2001). For example, migrant
experiences of rule compliance or ‘rule of law’ can change perceptions and
normative attitudes about the rule of law in their country of origin and can
influence attitudes there (Levitt 2001).

On the other hand, migration and reliance on remittances can also make
migrants and their home countries vulnerable to violations of labour and other
human rights. Nicaraguans who have left Nicaragua for work in Costa Rica and
undocumented Central Americans in the U.S. are vulnerable to labour rights
violations as a result of negative attitudes held towards them (Vargas-Cullell &
Rosero-Bixby 2004). Voters in El Salvador, and more recently Nicaragua, have
received threats from the U.S. government warning that its migration and
remittance policies will be tightened, if left-leaning politicians are elected to
government (Beachy 2006; Bertelsmann 2006). In sum, migrants are demanding
recognition, status and improved rights both in the U.S. and from their homelands.
It remains to be seen whether a government’s concern for protecting the rights of
its migrants abroad translates into improvement of rights enforcement at home.

In conclusion, the reasons that this project is timely include the contrary
trajectories in labour rights at this particular moment under a new trade agreement
regime that displaced GSP labour rights enforcement tools. Activists have argued
that this is a step backwards for labour rights enforcement. At the same time,
Latin America is poised to embrace labour rights within treaty-based human rights

courts and migrants themselves may be able to play an increasingly influential
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role in debates about labour rights enforcement. All of these countervailing forces
and influences are buttressed by additional data, evidence, methodologies and
(debates) that have arisen as a result of the ILO 1998 Declaration.

D. Current Debates

There are two broad areas of debate about labour standards: (1) whether

labour standards are human rights, and (2) how labour rights should be enforced.

1. Debate: Labour Standards vs. Labour Rights

The first thematic debate concerns two issues: whether there are (or should
be) international labour standards and whether these standards are or should be
considered human rights. The first is undoubtedly the oldest debate arising during
the process of Britain’s Industrial Revolution (Engerman 2003 pp. 22-23). As
Engerman points out, the arguments on both sides have not changed much since
1802 (Engerman 2003 p. 29). Pro-labour standards arguments include moral
imperatives such as to aid poor, voiceless, powerless workers (Engerman 2003 p.
23). Economic arguments in favour of labour standards include the improved
efficiency of economies and the necessity to correct market failures (Engerman
2003 p. 23; Palley 2004). Related to moral and economic arguments, are social
arguments supporting labour standards as a means to improve public health,
education and political stability (Engerman 2003 p. 23). Notably, these
arguments are about “standards” not “rights” and the raison d’etre of “standards”
is that they are instrumental because they serve as a means to an end rather than
an end in themselves.

Modern anti-labour standards arguments are also consistent with earlier
arguments highlighting the higher costs that result from labour standards, making

trade less competitive and therefore having an adverse impact on employment
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levels and living standards (Engerman 2003 p. 30). Other longstanding anti-
labour standard arguments focus on the protectionist motives for their
establishment, the cultural imperialism of developed countries imposing standards
on less powerful countries, and the interference with the freedom of employers
and employees to enter into contracts (Engerman 2003 p. 30; Brown 2001 p.91).
As above, anti-labour standards advocates focus on “standards” not “rights” and
in fact argue that standards may interfere with legal rights to contract. To anti-
labour standards advocates, labour standards are also a means to an end but it is an
end to be avoided. Ultimately, Engerman points out that policy changes
implementing labour standards have resulted from changes in attitude, rhetoric
and political power rather than any new or innovative arguments for or against
them.

The second part of this debate on the status of labour standards is more
subtle and ambiguous than the pro-anti positions. For example, the source of the
standards is debated in terms of social justice (Hepple 2003) vs. human rights
(Alston 2004). The ambiguity of the status of labour standards has been noted as
well as the preference to “avoid the language of rights” and instead “argue that a
consensus is emerging” on standards (Brown 2001 p. 92). In a recently published
book on labour standards, “International Labor Standards,” Engerman points out
such a consensus,

In general, there are now some very basic terms of internationally

agreed upon labor standards, reflecting both moral and economic
beliefs”(Engerman 2003 p. 11).

His list of consensus standards is extensive, including sexual harassment and
some of the core labour standards but omitting freedom of association and

collective bargaining. It is unclear clear why freedom of association, which is
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included in the Universal Declaration of Human Rights and the International
Covenant on Civil and Political Rights, is not a consensus standard.

In addition to the explicitly anti-labour standards arguments, subtle
arguments and ambiguity, there is, within social sciences, more stealth approaches
to undermining the idea of labour standards as human rights. In these approaches,
labour rights are either entirely invisible or irrelevant to economic, political and
social debates. Here is one example from industrial relations and human resource
management literature that illustrates the point:

Because of high productivity and low unemployment in the United

States during the 1990s relative to Europe, many have argued that

Europe should emulate key features of the U.S. economy,
including weaker unions... (Michel et all 2003 p. 397).

Making “weaker unions” is described as an ‘exportable policy choice’ and feature
of an economy, like tax or welfare policy. The policy choice is framed in its
relation to employment levels without reference to issues or concerns about the
human rights implications of making freedom of association more difficult for
workers to exercise. Importantly, the author is concerned with the detrimental
effects of the U.S. model in terms of poverty and inequality for workers but
ignores human rights in the discussion.

Within this first frame of debates, this research project seeks to place
obligations for compliance with labour standards/labour rights based on the
country’s ratification of the relevant standard and agreement to be supervised by
the ILO Committee of Experts (CEACR) and other ILO supervisory bodies. In
fact, many countries do renounce ratifications of ILO Conventions (See ILO
ILOLEX). Countries may ratify ILO Conventions or other treaties as a means to
an end such as greater stature in their relations with other countries. Nevertheless,

the obligations contained in the ratified Conventions are not merely instrumental
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‘means to an end’ but rather, borrowing from Sen (2000 p. 10) on development
and freedom, they are the “end” for which we the Country must find the “means.”
Admittedly, there are many philosophical and political theoretical debates that
contradict this premise and approach. This research project does not contest them
on philosophical or theoretical grounds but on the much more mundane basis that
human rights are the subject of international treaties and therefore impose the
legal commitments and obligations contained in the treaties themselves.

2. Debate: Labour Rights Enforcement

The second broad area of debate on international labour rights begins with
a rights-based premise and is concerned with how to best enforce labour rights.
One part of the enforcement debate centres on the question of whether the
existence of so many rights hinders their enforcement (Langille 2005; Alston
2004). Other aspects of the enforcement debate concern (1) what role the ILO and
other international institutions should play (Alston 2005; Maupin 2005; Langille
2005), (2) whether the ILO 1998 Declaration is an effective approach (Alston
2004; Langille 2005; Maupin 2005) (3) whether trade sanctions should be
included as an enforcement mechanism (Frundt 1998; Brown 2001; Griffin,
Nyland & O’Rourke 2003; Singh & Zammit 2004), (4) whether corporate social
responsibility and self-regulation is an effective tool or a worthless ploy (Wick
2005; Feinberg 2009), and (5) whether multiple interventions and mechanisms are
necessary (Frundt 1998; Verma 2003; Douglas et al 2004).

Over the course of the research project these debates have been reflected
in the many reports on labour rights in Central America. These include the ILO
(2003a), Human Rights Watch (2004), the U.S. Trade Representative (2005), the
AFL-CIO (2005), Central American Labour Ministers (Working Group) through

the Inter-American Development Bank (2005), Stop CAFTA.org (2006), the
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Washington Office on Latin America (WOLA) 2005 and 2009, the International
Labor Rights Forum along with its regional non-governmental organization
partner  Asociacion  Servicios de Promociéon Laboral (ASEPROLA)
(ILRF/ASEPROLA) 2004. In 2009, a political economist noted that despite the
numerous studies there are insufficient benchmark studies to definitively
characterise the state of labour standards and practices in the region (Feinberg
2009 p. 3). In effect, the many studies are fodder for conflicting points of view in

the contentious debates over DR-CAFTA and labour standards enforcement.
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Chapter 2 Research Process
I. Introduction
A. Summary of the Research Method

The goal of my research has been to develop a theoretical framework that
could serve as an analytical model and method for examining and comparing
labour rights compliance in DR-CAFTA countries (or any other group of
countries for that matter). The methodology is qualitative and comparative.
Qualitative assessments are carried out using narrative documentary evidence
from a variety of sources. These include U.S. State Department Human Rights
Reports and nongovernmental organisation reports from the International Trade
Union Confederations (ITUC) and regional organizations such as the Asociacion
Servicios de Promocion Laboral (ASEPROLA). A central source of narrative
evidence comes from Individual Direct Requests and Individual Observations of
the ILO Committee of Experts on the Applications of Conventions and
Recommendations (CEACR). The use of these distinctive perspectives mirrors
the process the ILO Committee of Experts (CEACR) utilizes in supervising
country compliance with ILO Conventions. The CEACR considers reports
submitted by the country in which it discusses its compliance with the
conventions along with ‘shadow reports’ from trade unions and NGOs often
contradicting claims made by the government.

The development of the theoretical framework and its connection to the
methodology was an iterative process based on the interaction between my own
experiences, reading, reflecting, testing and proposing ideas and receiving
feedback leading to further reflection from presentation of the ideas in seminars,
conferences and papers. Driving my search for an adequate theory and

methodology was my continual discovery of partial answers and further puzzles as
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I read and reflected upon what I had discovered. This section briefly outlines the
method adopted in the research and process of developing the analytical model.

II. Steps in Research Process
A. Step One: Framing the Field in Relation to My Own Experience

The first step in the research process was framing the issue of labour
standards compliance. My own experiences organizing workers, particularly
immigrant workers in Boston strongly influenced the area of research. Having
learned about comparative employment systems in the masters’ program, I began
re-thinking my organizing experiences. The works of Amable (2003) and Hall
and Soskice (2001) that I had read, provided a beginning of a theoretical
framework upon which I could organize my experiences. I considered the formal
and the informal rules within which my organizing experience had occurred. I
also, saw my former work in various industries, such as health care and education,
as fundamentally trying to change the institutional settlement between the
employer and workers at the work site level.

In the masters’ program I had learned that institutional settlements at the
work site were influenced by larger scale institutional settlement of U.S. labour
relations and the U.S. liberal market economy. It was puzzling, because ideas
about institutional complementarities indicated that transformative change in
labour rights might be very difficult to accomplish. On the other hand, Streeck
and Thelen (2005) presented ideas about incremental yet transformative change.
So I had both an appreciation for how difficult institutional change might be to
accomplish but also how it might be achieved in surprising and small ways.

B. Step Two: Selection of Countries
The next step was to select the countries that I would examine more

closely in the thesis. I considered choosing the United States but I felt that my
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familiarity and experience working in the U.S. system might undermine the
quality of the research because it would be easier for me to take social facts
uncritically for granted in the context of the United States employment system
relative to other systems. I kept returning to the puzzle of the immigrants from
the Dominican Republic and Central America and how little I knew about the
employment systems from which they had come. Labour rights compliance in the
Dominican Republic was the topic of my masters’ dissertation. Broadening the
research to Central American countries was consistent with examining the
Dominican Republic as part of the masters’ research. The other Central American
countries generally share with the Dominican Republic preferential immigration
relations with the US. Even before the DR-CAFTA trade agreement, the
countries were also interesting in light of their connection to the United States
through trade and foreign policy. Before settling on DR-CAFTA countries as the
subject of the study, I also spent weeks reading local newspapers on line through
the Guardian and local web sites to begin to get an understanding of employment
in the region.

C. Step Three: Labour Standards and Employment Systems in the
Dominican Republic and Central America

Turning from my own experiences in the U.S., I traveled to three of the
countries I wanted to study, keeping in mind institutions theory and employment
systems and how formal and informal rules interact. I worked and traveled in
Costa Rica, Nicaragua and Guatemala in 2003-2004 after finishing my masters’
and before starting the PhD. My goals were to become more knowledgeable of
employment systems in the region, to improve my Spanish language proficiency,
to become familiar with unions and non-government groups and to begin thinking

about research design and questions for the PhD project.
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My work in the region included providing assistance to a Costa Rican non-
governmental organization supporting labour rights that was organizing among
agricultural workers in pineapple and banana production. Some of this work took
place among indigenous Bribri living on the border of Costa Rica and Panama.
This is an area of Costa Rica where banana worker solidarity was relatively strong
and organizing was successful partly because the workers’ solidarity was based on
indigenous identity. It was also very useful to experience and better understand
what informal market relations looked like in Nicaragua and how the Guatemalans
I met discussed the 1996 peace treaty that was signed but not approved by voters
or implemented by the government. Traveling in the region helped to frame some
of the vast differences that exist between the countries despite their common
history, language and religion.

D. Step Four: Labour Standards Monitoring Literature

Upon returning to academic research, I started with an examination of
existing labour rights monitoring methodologies. 1 did this for two reasons.
Initially, I wanted to pursue a more quantitative approach or alternatively create
indicators of respect for labour rights and I was looking at possible
methodological models. Among the systems I considered was the left-leaning
Bertelsmann Index, an index and country ranking system based on democracy and
socially-responsible market economies (Bertelsmann 2006) as well as the right-
leaning, Heritage Foundation Index of Freedom (Heritage Foundation 2006). One
of the Heritage Foundation reports referred indirectly to informal labour rights
arrangements in its rankings. It mentioned that Guatemala had a very burdensome

minimum wage system, but did not downgrade the country’s score because the
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law was hardly ever applied. Most importantly, I examined the Cingranelli
Richard Human Rights Dataset (2004) discussed below.

My second reason for examining existing monitoring systems was to
preview how each of the countries and the region as a whole performed in terms
of respecting labour rights. This survey of quantitative research on the region
provided useful background information but ultimately raised more questions than
it answered. The insights and limitations in these approaches therefore led me to
choose a qualitative diagnostic approach rather than a quantitative approach based
on indicators.

Labour rights compliance monitoring predates the 1998 ILO Core Labour
Standards and post World Trade Organization (WTO) trade agreements including
DR-CAFTA. One of the most respected human rights monitoring systems was
developed by political scientists Cingranelli and Richards and greatly influenced
my methodology and conceptual approach. Cingranelli and Richards created a
database to measure respect for labour rights, among other human rights. Annual
measures of respect for human rights are based on content analysis of U.S. State
Department and Amnesty International human rights reports (CIRI 2004).
Respect for worker rights is a composite measure, roughly covering rights covered
by the ILO’s Core Labour Standards on freedom of association, the right to
collective bargaining, the prohibition against forced labour, the minimum age for
employment of children and discrimination in employment (CIRI 2004).

In Cingranelli and Richards’ system, countries receive a score of “0”” when
the government does not allow workers to form unions or to strike. A score of
“1” indicates that the government allows workers to form unions and to strike but

problems exist with other protections such as forced labour, discrimination or

48



employment of children. A score of “2” indicates that the government ensures
that workers have the right to form unions and strike, and in addition there are no
other problems with other labour rights protections (Abouharb and Cingranelli
2007 p. 197). The inter-rater reliability for the data is high at 0.944 (Cingranelli
and Richards 2010). The raw scores for DR-CAFTA countries from 1981 to 2009
are charted below in Figure A and presented afterwards as trend lines in Figure B.

Table 2.1

Year 1981 82 83 84 8586 87 8889 199091 92 939495969798 99 2000 01 02 03 04 05 06 07 08 09

CR 122122122 1101111111 2111111200
DR 111121111 111111111 2 1111111101
ES 0110220171 0000T11012 2 1 110000001

G 0000O0O1O0O0O0 010010012 1 1 1T000000O0O00O0

H 2222222272 122122112 2 21 000000O00O0

N 211000000 2211011221 2111111001
Total 6 77 488466 5744664710 9 9 6 43333303

CIRI Worker Rights Scores 1981-2009

Figure 2.1

CIRI WORKER RIGHTS SCORES

CIRI Worker Rights Scores 1981-2009 Trends

The scores and trend lines demonstrate several remarkable changes from
the 1980s’s through the establishment of ILO Core Labour Standards in 1998 and

more changes become apparent through the ratification and implementation of
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DR-CAFTA from roughly 2003 through 2009. In the 1980s, there were very
clearly delineated well-performing and poor-performing countries. Costa Rica and
Honduras consistently scored higher, having 79% of all the best scores of “2.”
Guatemala, El Salvador and Nicaragua consistently scored the worst accounting
for 100% of all the worst scores of “0.”

From the end of the 1980s through to 1998/99 when the ILO Declaration
of Fundamental Principals and Rights at Work established Core Labour Standards,
the scores across the region began converging with longstanding best performer
Costa Rica scoring a “0” for the first time and the formerly poorly performing
Nicaragua attaining a score of “2” four times throughout the ten years. The
scores for the region as a whole reached their peak in 1998, as Core Labour
Standards were coming on line, when no country received a “0,” Costa Rica and
the Dominican Republic each received a “1” and the remainder, even Guatemala
received a score of “2.” The total scores for the region in 1999 and 2000 continue
to be higher than previous decades but the trend abruptly ends in 2001 when total
regional scores continually decline. Remarkably, in 2008, for the first time, every
country received a score of “0.”

The CIRI scores represent a perplexing mixture of results—change for the
better, change for the worse and sometime little or no change at all. The two
consistently high performers in the 1980s, Costa Rica and Honduras experienced a
stark reversal from receiving the highest score 66% and 100% respectively in the
1980s to 20% and 0% from 2000-2009. Interestingly, not all reversals were
negative. Nicaragua reverted from its relatively poor performance in the 1980s,
scoring a 1 or better only 33% of the time, to scoring 1 or better 80% of the time

between 2000 and 2009. Guatemala’s performance in the 1980s improved over
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the course of the 1990s but worsened again after 2000, returning very close to its
1980s level. El Salvador’s performance has consistently declined in each period.
Finally, the Dominican Republic has received the same score of “1” in 26 out of
29 years, roughly 90% of the time.

The Cingranelli-Richards (CIRI) Human Rights Dataset scores created
many puzzles for my research. The scores appeared to show a trend towards
convergence at the time that the ILO Core Labour Standards were launched. The
changes in CIRI average scores over 28 years shown in Appendix 2, Figure C
indicate a regional deterioration. From 2005 to 2009, the years during which DR-
CAFTA was ratified by the United States and all of the countries, the scores
appeared to be further declining, and I questioned whether CIRI had captured a
regional race to the bottom. However, the scores themselves do not explain why
there were reversals as in the case of Honduras, Costa Rica and Nicaragua.
Equally, the scores do not explain why there was little or no change in the
Dominican Republic or why scores changed for a period of time before reverting

to their former level as in the case of Guatemala.

Table 2.2
1981- 1990- 2000- Net
Average Scores 1989 1999 2009 Change

Costa Rica 1.66 0.9 1.0 -0.66
Dominican Republic 1.11 1.10 0.9 -0.21
El Salvador 0.88 0.70 0.40 -0.48
Guatemala 0.11 0.60 0.20 +0.09
Honduras 2.00 1.60 0.30 -1.70
Nicaragua 0.44 1.30 0.90 +0.46
Regional Average 1.03 1.03 0.61 -0.42

CIRI Worker Rights Scores 1981-2009 Averages

The limitation of the CIRI system is that it is not designed to reveal the

underlying processes leading to change, or alternatively processes leading to an
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unchanged score. A score of “1” such as that received by the Dominican Republic
about 90% of the time indicates that the government allows workers to form
unions and to strike but does not explain which other labour rights problem or
possibly multiple problems prevent a score of “2” from being given. Similarly a
score of “0” does not indicate whether problems occur with respect to both
organizing and strikes or possibly one without the other. Further, it does not
indicate whether freedom of association problems exist in conjunction with other
labour rights problems such as forced labour, discrimination or child labour.

To address the puzzles and unanswered questions from CIRI, I turned to
more recent monitoring projects and began to consider taking a qualitative rather
than quantitative approach for the research. The 1998 ILO Declaration on
Fundamental Principles and Rights at Work, “Core Labour Standards” spurred
considerable interest in methodologies to monitor compliance with labour
standards. One such approach under development was a project of the US-based
National Research Council of the National Academy of Science (National
Research Council 2004). The project aimed to establish a world-wide database to
aide in labour standards monitoring and to influence data collection and analysis
methods.  Its 2004 publication identified several problems in monitoring
compliance with labour standards. These included (1) problems defining the
specific obligations of countries to comply with labour standards, (2) problems
with identifying indicators of compliance or non-compliance, (3) problems
associated with sources of information and (4) problems associated with making
appropriate inferences (National Research Council 2004, Moran 2005). The
project was subsequently unfunded and no database was ever established but the

outline of compliance monitoring challenges was nevertheless a useful guide in
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shaping the problems that my research method would need to address. In order to
address the problems identified by the National Research Council and the limits of
systems such as Cingranelli and Richards I decided I needed learn about the
history of the region and gain knowledge specific to each of the countries in my
study.

E. Step Five: Country Studies

The next step was to research and write background papers on each of the
six countries. In addition to historical context and employment systems, I was
also able to identify actors and available data evaluating labour standards
compliance. In the course of this research I was able to explore country specific
themes such as corruption, racism, historic development of trade union
movements and the extent of the informal economy. The timing of this part of the
research coincided with intensifying conflict and debate within DR-CAFTA
countries over ratification of the trade agreement. As a result, many of the reports
on labour standards compliance in the region first described and then made
judgments about respect for labour standards for the purpose of either supporting
or arguing against the trade agreement.

The model for the country studies was the country-study that I completed
on the Dominican Republic for my dissertation for the masters’ degree. The
dissertation was also an initial and rough attempt to apply institutions theory to
explain persistent labour rights enforcement problems in the Dominican Republic.
The data that I examined for the six country studies included Spanish and English
language qualitative reports on labour standards in each country from NGO’s
proposing or using different approaches to examine labour rights, the ILO

Committee of Experts (CEACR) Individual Observations and Direct Requests, the
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International Trade Union Confederation (ITUC) Annual Surveys of Trade Union
Rights, U.S. State Department Human Rights Reports and academic monitoring
articles and systems proposed by the U.S. National Science Foundation.

It was immediately apparent from these diverse sources that judging
labour rights performance is sometimes contentious and conflictual. These
divergent compliance pictures have continued throughout the research. For
example, non-governmental organizations and the ILO were extremely critical of
Costa Rica’s protection of freedom of association and right to collective
bargaining while the US State Department characterizes Costa Rica as respecting
and protecting the rights (ILO CEACR 2009 Individual Observation Costa Rica;
US State Department 2009). Occasional conflicts between sources especially
those concerning Costa Rica and Nicaragua continued but generally there was
substantial agreement as for example on El Salvador and Guatemala. The country
studies ranged from 40 to 60 pages. The country studies are summarized in
Chapter 3.

In the process of trying to incorporate the country studies into the body of
the thesis, it became apparent that they were overly long and descriptive. They
were useful in becoming familiar with each country but not helpful in generating
ideas and approaches to comparisons across the countries. In the process of
writing the thesis, I re-examined and updated the content of the country studies
with additional material. In addition, I re-worked them into a comparative study
to identify potentially important differences and distinctions between the
countries. To do this I searched for how others had done country comparisons
within regions. Roberts (2007) had a system based on examination of import

substitution policy differences across the countries. I tried this approach in an
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early version of the case on Freedom of Association but its usefulness was very
limited.

Ultimately 1 borrowed aspects of Itzigsohn’s (2000) comparative
developmental study of Costa Rica and the Dominican Republic and in particular
his use of Evans’ (1995) State Capacity for Institutional Action and Standing’s
(1991) Labour Market Regulatory Regimes to facilitate meaningful comparisons
from among the six countries to carry forward through the two case studies. In
addition, for the freedom of association case study, I kept but narrowed Robert’s
idea about unions’ role in politics by limiting consideration to the uniquely
distinctive relationship between Nicaraguan unions and the Sandinistas. These
frameworks were incorporated to facilitate comparisons among the countries but
not a key outcome of the project.

F. Step Six: Research Questions

With deeper knowledge of country specific history, employment systems,
patterns of labour rights violation and sources of documentary evidence I
developed the following three research questions for the project:

e How are formal commitments such as ILO Convention
ratifications disregarded in practice?

e Is there cross-national variation in how this disregard
occurs?

* Does the formulation of the ILO Conventions and their
interpretation influence their disregard?
The first two research questions developed over the same time as I reflected on
the puzzles and limitations in the labour standards monitoring literature and as I

became more knowledgeable about the countries through the country studies.
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The third question arose after I began to more closely examine the ILO
conventions underlying Core Labour Standards. The ILO conventions themselves
had distinct historical and political contexts contributing to their content and to
their adoption. In an institutional sense, the conventions were institutional
settlements made at particular moments by the social partners at the [LO. Once
adopted, the conventions continue to be interpreted and for some of the
conventions I examined such as forced labour, were re-interpreted in light of new
or evolving employment practices. This made the ILO conventions less a one-
dimensional list of obligations and instead required that they be considered in a
more dynamic way. It raised the question of how the content of the conventions
and their interpretation by the ILO influence how states implement or disregard
them.

G. Step Seven: Building a Theory and Diagnostic Tool

With these research questions before me, I began reading the institutions
and compliance literatures, deepened my knowledge of each and synthesized the
two literatures together into the chapter on literature and the theoretical
framework (Chapter 4). I presented this work at a PhD seminar in Trier Germany
and received valuable critiques from my advisor and others in attendance. With
this valuable feedback, I found that the compliance theories I had examined under
emphasized the role of power and conflict relative to their prominence in the work
I had done on institutions. I set about analyzing the absence of power and conflict
in the compliance theories I was using and adjusted the framework to give power
more prominence. The chapter on the theoretical synthesis is very dense and not
workable as an actual tool for analysis. As a result, I drew a theoretical

framework from the synthesis, shedding components that were not absolutely
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necessary, making the role of power more explicit and translating the theory into
an analytical tool to guide the theory’s application to evidence. The literature
review and synthesis from institutions and compliance theory is found in Chapter
Four and the analytical tool is in Tables 4.2 and 4.3 at the end of chapter 4.

H. Step Eight: Putting the Theory and Method into Operation
1. Case Study Research Process

Putting the theory and analytical tool into operation involved the collecting
of evidence as guided by the tool to allow identification of specific patterns of
disregard for the ILO conventions as well as cross-national variation in respect or
alternatively, disregard for conventions. I carried out two case studies to test the
approach. The case study process involved (1) selecting one of the core labour
standards, (2) identifying the relevant labour rights obligations, (3) gathering
evidence of performance and institutional patterns, (4) analyzing the evidence
using the theoretical tool developed from institutions and compliance theories, (5)
comparing each country’s performance to their obligations and to the performance
of one or more other countries, (6) identifying compliance interventions using
compliance theory and (7) identifying gaps in the ILO system of obligations.

The evidence selected for use and the process for gathering it were
theoretically driven by compliance theory. Harold Koh argued that gaining
compliance with international legal norms such as ILO Conventions is dependent
upon processes in which a group such as the ILO Committee of Experts receives
criticisms of a state’s performance and is able to test and define the norms in
relation to the state and articulate judgments about their violation or respect of the
norm (Koh 1998, p. 650).

The Committee of Experts interprets the meaning and application of ILO

Conventions in its process of monitoring and supervising a country’s compliance
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with the ILO Conventions it has ratified. The Committee examines reports
submitted by governments as well as communications, or ‘shadow reports’ often
from trade unions or other nongovernmental organizations that challenge the
government’s assertions of compliance with ILO conventions.

The CEACR publishes neither the government reports, nor
communications from trade unions critical of government compliance. Instead,
the Committee reports its findings to the annual International Labour Conference.
In addition, the Committee reports its interpretations and findings in Observations
and Individual Direct Requests referenced to specific countries. The Committee
also undertakes an annual General Survey in which it examines country reports
from ILO member states on one specific labour standard for which the country
may or may not have ratified. Here again, the Committee does not publish the
government report nor the shadow reports and instead submits its findings and
interpretations of the labour standards to the Governing Body of the ILO.

To mirror the process of the CEACR, the methodology called for the use
of evidence from a variety of perspectives including narrative documentary
evidence from U.S. State Department Human Rights Reports and
nongovernmental organisation reports from ITUC and the Asociacion Servicios de
Promocion Laboral (ASEPROLA). A central source of narrative evidence came
from Individual Direct Requests and Individual Observations of the CEACR. The
use of these distinctive perspectives in documentary form also mirrors the
interactions envisioned by Koh.

The distinct perspectives in these documents represent at least some of the
collective voices in debates over compliance with ILO conventions and core

labour standards. Ultimately, a transparent assessment based on these sources
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explicitly allows independent evaluators to identify where they disagree within the
assessment methodology (Moran 2005). In the end, the goal is not a technical
debate over compliance with ILO Conventions but a wider debate about how to
involve all sectors of society toward progressively achieving respect for the rights.
The tool is intended for use with publicly available material and not meant to
establish the ‘authoritative’ or ‘whole’ story. Nevertheless because it is
theoretically based, the diagnostic and compliance interventions that arise from
the tool’s use can be helpful in debates about the status of specific labour rights.
In keeping with compliance theory, ILO sources at one corner of this
triangle are treated as the most authoritative. The US State Department Human
Rights Reports take up another corner of the triangle offering a sceptical
perspective towards international human rights. For example the US State
Department reports treat obligatory overtime as a matter of working conditions
rather than forced labour. The International Trade Union Confederation (ITUC)
and non-governmental organisations fill the final corner of the triangle offering a
distinct perspective sometimes critical of ILO or US State Department

perspectives.
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Figure 2.2 Evidence for Case Studies

ILO Direct Requests and Observations

Non-governmental groups: U.S. State Department
ITUC, Asociacion Servicios Human Rights Reports
de Promocion Laboral

(ASEPROLA)

2. Forced Labour Case Study

The first trial case concerned all of the forms of forced labour in the
evidence. Later as a result of my evaluation of the trial, the case focused on two
aspects of forced labour— obligatory overtime and trafficking. The second case
study examined anti-union discrimination and overall respect for freedom of
association and right to collective bargaining.

The trial case study on forced labour was selected because it is the least
controversial of the core labour standards as it is tied to the abolition of slavery.
For the other core labour standards, there remain counter-arguments about the
desirability of compliance. Child labour is argued to be a necessary step to
development for example while freedom of association is characterized as
undermining development (Engerman 2003). In my reading to date, no one had
argued for the re-establishment of slavery. I thought I could start from the

simplest case and then move through more contested core labour standards.
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The research process for the case study on forced labour involved inter-
related steps. First, documentary evidence of forced labour was gathered from
sources, intended to mirror the transnational legal process in which the ILO
CEACR considers reports submitted by State parties as well as shadow reports
submitted by national and international labour organizations such as the ITUC.

Second the documentary evidence was divided by country into the specific
forms of forced labour such as obligatory overtime, trafficking and forced prison
labour.  Third, institutional components of rules, interpretations, enforcement,
social norms, social conventions and institutions from other realms of social life
were sorted and analyzed to discern ingredients and institutional arrangements
supporting forced labour as an enduring practice. Fourth, it was necessary to
identify the ILO compliance obligations including their context in history and
their application to obligatory overtime and trafficking. Fifth, the institutional
components and outcomes were analyzed in comparison to compliance
obligations arising from ILO Forced Labour Convention Nos. 29 and 105
obligations.

Finally, when these steps were completed, two kinds of compliance
analysis were possible. First, using Koh’s compliance theory framework,
institutional conditions associated with non-compliance were linked with multiple
compliance interventions. This allowed the identification of complex and often
multiple interactions and combinations of conditions and causal paths to forced
labour practices (Ragin 1987; Rihoux 2006). Second the compliance obligations
arising ILO Convention Nos. 29 and 105 could be analyzed and compared to each

other and the social reality of forced labour practices.
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The first lesson from the case study was that the idea of a Core Labour
Standard such as elimination of forced labour was a label that belies complex
compliance regimes involving differential obligations for state imposed prison
labour, eliminating trafficking in persons and forced obligatory overtime. In fact,
after looking at the evidence, there was very little overlap in institutional
arrangements across these different forms of forced labour. Nevertheless, I
compiled and analyzed the evidence across prison labour, traditional forced
labour, trafficking and obligatory overtime for all the countries. The results were
unruly, not very meaningful and ultimately were mostly a fine-grained description
of the violations as employment practice institutions. The most interesting results
from this work on the first case was discovering how the ILO’s obligations
although they came from the same two conventions varied for each different form
of forced labour.

I learned from this observation that the analytic tool does not explicitly or
sufficiently address the fact that the ILO convention obligations that anchor it are
themselves, imperfect institutions that come about as a result of power
asymmetries, compromise and struggle. Employment practices that one would
expect would violate an ILO convention sometimes actually comply with it, as is
shown in the case study on forced labour in chapter 5. This unanticipated
outcome caused me to pay particularly close attention to perverse outcomes in
which employment practices were not violations of conventions.

Through the process of research it became increasingly apparent that the
study of ILO core labour rights, as a whole entity, would not be pragmatic. Upon
closer examination of the rights through the course of the research, it became clear

that the labels identifying the four core labour rights are oversimplifications. Each
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one of the rights labelled Core Labour Rights entails multiple and inter-related
rights and facets of rights. The necessity for further refinement of selection within
Core Labour Rights became apparent. Core Labour Rights may be a useful
shorthand device for purposes of debate but as a concept for theoretical and
empirical inquiry, it was not manageable for this project. I came to realize that the
most useful or relevant unit of analysis was not each “Core Labour Standard.”
Based on feedback from the case study I set out to try again with a more modest
goal to compare two forms of forced labour—trafficking and obligatory overtime
across the DR-CAFTA countries.
3. Freedom of Association Case Study

Based on modest success with the smaller comparisons I set out to expand
the scope of the work in the next case study on freedom of association. Freedom
of Association and Right to Collective bargaining was selected as the second case
for three main reasons. First, it was in the context of association and bargaining
rights working with immigrant union janitors that my interest and curiosity for
understanding more about labour rights violations as institutional employment
practices began. Second, association and bargaining rights are directly responsive
to the puzzling convergence of the CIRI scores and method I had examined at
very early stages in the research. Finally, it presented a worthwhile test for the
analytical approach that I had developed because there are so many inter-related
aspects of freedom of association. It presented an opportunity to work at
institutional analysis at a finely grained level of one aspect of freedom of
association as well as at a higher level of abstraction examining freedom of

association as a whole system.
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I also selected freedom of association because it was directly relevant for
comparison purposes to Cingranelli and Richards’ system. Additionally, freedom
of association has also been among the most neglected of the core labour
standards. For example, since the establishment of Core Labour Standards in
1998, the ILO Committee of Experts has done no further work on freedom of
association in general surveys. Some of its former work and general surveys are
being removed from access the ILO’s web site because they are so dated.

To do this case study, I took a different approach than the forced labour
case study and experimented with two different levels of institutional analysis.
The first, like the obligatory overtime study, examines anti-union discrimination,
one aspect of freedom of association. The second level of analysis was at the
configurational level by categorizing the complex web of inter-related rights into
categories: rules that prevent workers from organizing into unions, rules that
control/limit unions once they come into existence and rules that help unions go
out of existence. For this, I used the idea of characterizing a state’s policy
towards trade unions or regulatory objective based on Roy Adam’s 1992 work.
Looking at the overall configurational level, state policies and institutions could
be regarded as repressing, tolerating or encouraging freedom of association and
right to collective bargaining. I also, tested an idea about the role of institutional
hierarchies on state policy and institutions related to freedom of association based
on the work of Roberts (2007) arguing that union roles in politics is an
institutional hierarchy influencing respect for freedom of association.

III. Overcoming Obstacles in the Research Process
For both case studies I returned to the National Academy of Science

project and the problems it identified as necessary to deal with in labour standards
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monitoring: (1) problems defining specific obligations of countries to comply
with labour standards, (2) problems with identifying indicators of compliance or
non-compliance, (3) problems associated with sources of information and (4)
problems associated with making appropriate inferences (National Research
Council 2004, Moran 2005). Below is how I addressed the challenges:

A. Identifying Specific Obligations of DR-CAFTA Countries

In this project, the obligations of DR-CAFTA countries to comply with
labour standards is defined explicitly by ILO Conventions and their interpretation
by the ILO Committee of Experts as well as the ILO Committee on Freedom of
Association. These obligations are well established, but not necessarily broadly
known although spelled out in the Conventions themselves as well as in
subsequent ILO publications and cases. All six DR-CAFTA countries have
ratified all of the ILO Conventions underlying the Core Labour Standards. Even
if they had not all ratified the standards, the ILO Conventions would still be useful
benchmarks for purposes of defining country obligations.

B. Identifying Indicators of Compliance or Non-Compliance

The National Research Council did not seek to authoritatively delineate
between categories of compliance or set authoritative thresholds (Moran 2005 p.
150). Nevertheless there have been attempts to create indicators based on the ILO
(Bohning 2003) and U.S. labour standards (Cingranelli Richards 2004). My
initial goal was to create an indicator system based on ILO Conventions because I
thought it would make comparisons between countries meaningful. In the end, I
simply made my own qualitative assessment based on comparing the evidence I
had gathered in each case to the ILO obligations. Very often there were

diplomatic yet explicit indications of non-compliance in the documentary

65



evidence from the ILO Committee of Experts observations and direct requests that
were part of the documentary evidence.
C. Problems Associated with Sources of Information

A tremendous amount of information and guidance has emerged since
1998 on collecting and evaluating data concerning labour rights. This has
emerged from the ILO as well as from independent academics and from
government sponsored research such as the U.S. National Research Council
(National Academy of Sciences 2004). There is also an increasing amount of
information available from wide-ranging sources such as trade unions, non-
governmental organisations, government ministries (trade, labour etc.),
international human rights groups and international trade union confederations.
Despite this expanding body of information, there were challenges in
data/evidence collection because (1) some rights still suffer from low levels of
data (Bales 2005), (2) the glut of data on other rights brings its own challenges
and limits which need to be dealt with (Compa 2005; Moran 2005) and (3)
research processes and selection of sources of data and evidence needs to be
transparent so that assessments and inferences based upon them may be contested
(Moran 2005).

On balance, in looking for evidence upon which to construct patterns of
rights enforcement, two overarching goals were important. First, it was important
to expansively look for a variety of sources because it broadens the base upon
which the patterns are established and secondly it is important to critically
evaluate the sources in terms of whether they are individually and collectively:

* Reliable
* Representative

¢ Comparable
¢ Unbiased
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The data collection process began over the course of producing country
studies that included investigating preliminary patterns of labour rights and
violations. Given the nature of holistic assessment, which is “problematic and
contingent,” these problems cannot be erased but rather accounted for in research
design by having a structure and research process which is revealed transparently
and explicitly (Moran 2005 p. 150). Such a process of “thorough, transparent”
assessment “allows alternative evaluators to identify where they disagree in
assessment” (Moran 2005 p. 147).

D. Identifying and Solving Problems Associated with Making Appropriate
Inferences

The research process and design outlined above should lead to the creation
of a body of evidence with which qualitative comparative analysis could be used.
The strategy in answering the research questions involves using the analytical tool
to systematically assess labour rights enforcement outcomes relative to ILO
obligations and then linking the outcomes to “combinations of causally relevant
conditions” in the form of formal and informal institutional arrangements (Mills et
al 2006 p. 624). Comparative analysis is well suited to this goal and entails
“comparing similarities and differences... to uncover empirical relationships
between the presence of key explanatory factors” (Landman 2006 p. 66). Two
different research designs enable the isolation of explanatory factors and an ability
to link them to observed outcomes: ‘most similar systems design’ (MSSD) and
‘most different systems design’ (MDSD) (Przeworski & Teune 1970). MSSD
compares different outcomes across similar countries, and MDSD compares

similar outcomes across different countries (Landman 2006 p. 66).
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Both designs originate in Mill’s ‘method of difference and logic of
agreement’ (Landman 2006 p. 66). Ragin argues that comparative methods based
on Mill’s method of difference and logic of agreement, if used in a step-wise
process, can help to categorise different “patterns of multiple causation” and help
to elaborate “crucial differences between positive and negative cases” (Ragin
1987 p. 44). In this way, qualitative comparative analysis “leaves room for
complexity” (Rihoux 2006 p. 682). The case studies bear out that complexity and
multiple causal pathways are relevant in studying labour rights. One example can
be seen in the freedom of association case, where Guatemala and El Salvador
achieve similar outcomes but through distinctive institutional arrangements, the
former relying on social conventions of violence and the latter relying on the
enforcement of repressive rules.

Systematic comparisons of labour rights outcomes allow evaluative
inferences to be drawn based on comparing the outcomes of each right to
international obligations. Comparisons and inferences can also be made across
countries with respect to one or more labour rights. Using the institutions and
compliance frameworks including concepts of complementarities and
internalization to make such assessment creates a holistic alternative to current
quantitative assessment methods (National Research Council 2004; Bo6hning
2003; Cingranelli-Richards Human Rights Dataset). It is modelled on transparent
replicable methodologies from labour rights monitoring and newly emerging
human rights methodologies (Moran 2005; Landman 2006). Transparent,
replicable assessment of labour rights enforcement may also contribute important
information to debates about the effectiveness of the current international labour

rights regime.
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Comparing labour rights outcomes with patterns of institutional
arrangements sheds light on the complex interactions that protect labour rights or
alternatively sustain their violation. As the evidence shows, labour rights
violations result from multiple and combinatorial causation (Ragin 1987).
Systematic analysis helps to identify different recipes for violations as well as
recipes for respect and what differentiates them. The inferences that are drawn
from the research are very limited. First, inferences are limited to particular case
and context and relate the particular labour rights problem to the corresponding
intervention based on Koh’s compliance framework. One other area where
inferences may be usefully drawn is where an institutional hierarchy is found to
influence respect for labour rights.

In sum, the advantages of employing qualitative comparative analysis as a
methodological strategy and approach is its usefulness in explaining and
interpreting diverse experiences and in helping to corroborate or refute theories-
theory testing (Ragin 1987 p.53; Rihoux 2006 pp. 683-684). The process by
which this occurs has been described as a ‘dialogue of ideas and evidence’ by
engineering a confrontation between theory and data (Ragin 1987). With respect
to labour rights enforcement debates and controversies, this project seeks to utilize
qualitative comparative analysis to interpret the diverse experiences of Central
American countries in enforcing labour rights and to test a theory about why states

and actors do or do not comply and enforce norms (Koh 1998).
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Chapter 3
DR-CAFTA Countries in Comparative Perspective

I. Introduction and Background
A. Why Country Studies?

During the first year, my research focused on in-depth studies of each of
the five Central American countries, including learning and documenting the main
sources of information and data. The objective was to prepare comprehensive
literature reviews for each of the countries that would provide background and
understanding of the political economy of each country in the study, as well as an
introduction to the employment systems in the countries. It also made evident the
specific labour rights violations in the region generally and in each country
specifically. The country studies also served to document sources that address all
six countries, to become familiar with areas where information and data is lacking
and to design the research for the coming years to account for these shortcomings.
The in-depth studies provided the background on which the methodology for data
collection and cross-country comparison could be tailored.

B. Comparative Method

In contrast to the individualized country studies, the research project is
comparative with the goal of examining respect for labour rights across Costa
Rica, the Dominican Republic, El Salvador, Guatemala, Honduras and
Nicaragua—the countries that are treaty participants in the Dominican Republic-
Central America Free Trade Agreement. Comparative research and its design
raise questions about the purpose of comparisons to be made and the
appropriateness of “things” being compared. In this case, the theoretical

framework presented in Chapter 4 guides the comparisons. In addition to theory,
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comparative methods can also be fruitfully guided by close attention to history
and context (Ragin1987).

The appropriateness of the countries for purposes of comparison is based
on “most similar” comparative design (Przeworski and Teune 1970). Chapter 1 of
the dissertation began to outline the appropriateness of this group of countries as
comparable cases. Important similarities and shared characteristics are historical
and include Spanish Colonialism, Catholicism, their relatively small size as
peripheral economies, their parallel development paths and models, first as small
primary product export-based economies, followed by a period of import-
substitution from the 1940’s through the 1980s and a return to export-led models
of development since the 1980s (Bulmer-Thomas 187; Perez-Brignoli 1989).

There are, however, important differences among the countries and these
may help to explain different levels of respect or disregard for labour rights. The
country studies drilled down in each country and examined in great detail its own
context including:

* Historical, Political, Economic Contexts

*  Employment Systems

* Migration Patterns and Impact

* Legal Frameworks

* Labour Rights Obligations
¢ Labour Rights Enforcement Assessments

The point of this chapter is different than the country studies even though
it is largely based upon them. The purpose of this chapter is to re-examine the
social facts in each of the countries and find meaningful patterns of differences
that may account for what is found later in applying the theory to the empirical

evidence. Re-examining the country studies is undertaken to (1) identify
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meaningful differences and (2) to identify possible explanations and sources of the
differences
C. Chapter Plan

Following this introduction, Section 2 explains the two main organizing
principles behind categorizing the countries in the study. They are state capacity
for institutional action based on work by Evans (1995) and Guy Standing’s (1991)
labour market regulatory regimes. This is followed by an explanation for how
each of country falls within the two sets of categories. Section 3 presents a
discussion of why countries fall into the different categories based on critical
junctures in which divergences occur. Four specific junctures are proposed and
explained as relevant for the purposes of Central America and the Dominican
Republic. These are (1) colonial experience, (2) state formation, (3) import
substitution and (4) export-oriented development and structural adjustment.
Section 4 presents illustrations of how the critical junctures influenced divergent
paths for each of the categories represented in the study. Costa Rica is presented
for the developmental paternalistic category. Nicaragua is presented for the
predatory protective category and the Dominican Republic is presented for the
predatory repressive category. As part of the discussion of critical junctures there
is also, where relevant, a discussion of the strong influence the United States has
played in the internal affairs of the countries. Section 5 presents some discussion
of the comparisons and conclusions.
I1. Framework for Categorizing Differences

For the purposes of carrying out this re-examination of the country studies,
I have adopted the approach taken by Itzigsohn in his book comparing

development policy in Costa Rica and the Dominican Republic (Itzigsohn 2000).
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Itzigsohn (2000 p. 140) borrows from other theorists setting up the following
typologies as points of divergence among the countries: (1) State Capacity for
Institutional Action (Evans 1995), and (2) Labour Market Regulatory Regime
(Standing 1991). The two conceptual guides help in the interpretation of the
individual country study documents.

The sources for these comparisons and analyses are the individual country
studies I authored in the first year and a half, comparative institutional analysis of
Costa Rica and the Dominican Republic done by Itzigsohn (2000) and updated
data on sources in my original country studies from Bertelsmann as well as
Itzigsohn’s analysis of Costa Rica and the Dominican Republic and updated
country reports from Bertelsmann.

A. State Capacity for Institutional Action

States are actors with authority to establish and implement policy,
maintain order, enforce laws, collect revenue etc but their capacity (institutional
and political) and objectives vary (Skocpol 1985). State capacity for institutional
action refers to a state’s regulatory orientation over numerous state institutions
and bureaucracies. How a state performs its role has been usefully conceptualised
in ideal types by Evans (1995).

Predatory states are states in which central control and bureaucratic norms
have disintegrated and corruption rules. Different groups in the state bureaucracy
attempt to maximize their own profits by selling their services in the market.
There is a market- logic to the state apparatus in every area of state functions and
services, contracts and justice. Those with wealth have access and buy state
services and others exit the state institutional system (Evans 1995).  When

predatory states are headed by dictators they take on a specific form of predation
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called neopatrimonialism (Hartlyn 1998). There are two key characteristics of
neopatrimonial states. The first is a centralization of power through patron-client
relationships and the second is a blurring of boundaries between the state’s public
interests and the ruler’s private interests.

Developmental states are states in which there are well functioning and
centrally coordinated state bureaucratic agencies. These agencies are connected to
the main economic actors through different organizational networks. The linkages
involve the flow of ideas and people between state and economic organizations
creating feedback for both. These networks do not, however, diminish the
autonomous nature of work in state bureaucracies. These have been called
socially connected bureaucracies (Evans 1995).

B. Labour Market Regulatory Regimes

In addition to this general capacity for institutional action, it is useful to
also examine the state’s specific role in labour market regulation. The state as an
actor plays an essential role in establishing the regulatory mechanisms governing
relations and conflict between the working class and elites (Howell 2005 p. 21).
Guy Standing (1991) developed a typology to characterize distinct state roles in
establishing regulatory regimes within labour markets. Overall, the character of
the State’s labour market regulation may be characterized as tending towards the
one of three ideal types:

Protective regimes are those in which workers achieve protective
regulations through negotiating with employers and the state and result from the
strength of workers’ organizations. Resulting regulations (institutional
settlements) reflect the relative balance of power. To Standing’s definition, I have

also incorporated into this category labour market regimes that enable collective
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worker organization and negotiation through the absence of repressive
regulations.

Paternalistic regimes are those in which the regulations are those
legislated by the state either as an attempt to co-opt segments of the working class
or as a result of values about the issues held by the elites in office. In other words,
regulations do not necessarily reflect the relative class balance of power in
society.

Repressive regimes are those in which labour market regulation is
designed to limit or completely eliminate collective action on the part of workers.

States may straddle more than one category along these dimensions in
their labour market regulation. For example, a state may strongly limit collective
action by workers but provide paternalistic regulations on minimum wages or a
social safety net for unemployment. Each of the six countries in the study can
nevertheless be located within the dimension they fit best in an overall sense. I
have categorized the countries in the study based on the country studies performed
at the outset of the research project, Itzigsohn’s (2000) analysis and updated
material from Bertelsmann (2010).

C. Groupings of Countries
Based on these typologies three different groups of DR-CAFTA countries

emerge. They are:

Table 3.1
Developmental Predatory Predatory
Paternalistic Protective Repressive
(non-repressive)

Costa Rica Nicaragua Dominican Republic
El Salvador
Guatemala
Honduras
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D. Assignment of Countries within Classifications

Re-examining the updated country studies and the work on Itzigsohn,
countries are assigned into the above groups and brief explanations and rationale
are provided for each country’s placement below.
1. Developmental Paternalistic

Costa Rica is a developmental state with a paternalistic labour market
regulatory regime. It has a relatively highly functioning autonomous government
apparatus free from the kinds of elite capture found in predatory states. It also has
had a stronger ability to enforce regulations and a more highly developed and
broader coverage by its welfare state than any other country in the study. Costa
Rica’s economic development and state apparatus has not exclusively focused on
enriching a small oligarchy as in predatory states. It suffers from great inequality
like the rest of the region but much of its development policy has been directed at
maintaining a middle class. There is corruption among public officials
particularly in procurement contracts and clientalistic relationships exist but these
are not the primary basis of organization of the government and its apparatus.

Costa Rica is among the longest-lived and most peaceful and stable
democracies in Latin America. It is the only DR-CAFTA country that put
ratification of the trade agreement forward for approval in a popular vote. Much
of its bureaucratic structure and agencies are completely free from legislative and
presidential control and oversight including their budgets. It is also known for
having an independent judiciary. It is the only country in the study that does not
rely on the export of labour to provide income support in the form of remittances.

Costa Rica’s economy has been relatively successful and the state has

played and continues to play a major role in the economy leading and supporting
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innovative growth strategies. A good example of this orientation is the historic
concern that the country has had with preserving its natural resources and
environment as public goods. It has used its environmental quality as a means to
develop its tourism industry, which now accounts for 20% of total export earnings
(Bertelsmann 2010 p. 4).

Costa Rica is oriented towards a paternalistic labour market regulatory
regime based on its historic discouragement of trade union activity accompanied
by a strong emphasis on minimum wage and other laws regulating working
conditions. When structural adjustment related policy changes increased poverty,
the government prioritized poverty alleviation in food support and housing. Costa
Rica was the only country not plunged into a domestic economic crisis during
structural adjustment largely because of the government’s emphasis on social
consensus and support.

2. Predatory Protective

Nicaragua is a predatory state with periods of time in which it adopts more
developmental characteristics and elements. Its regulatory regime in labour
markets is protective based on its startling lack of repressive regulations. In many
ways, Nicaragua is a hybrid. It shares a solidly neopatrimonial past with the
Dominican Republic, El Salvador, Guatemala and Honduras. It is highly
politically polarized but more peaceful than similarly polarized El Salvador and
Honduras. It retains a small economic elite and there remains a massive chasm
between the rich and the poor. It also continues to suffer from corruption in its
state apparatus and judiciary but these no longer follow narrow demarcations of
economic elites and are instead based on political competition between two highly

polarized political parties. The parties and their members are organized around
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deep programmatic and ideological differences. The leaders of the parties have
informally agreed to share power to through government institutions by
influencing them in traditionally predatory ways. There is blatant politicization of
state institutions.

The Sandinistas took power in a revolution in 1979 and ruled
democratically until their electoral loss to the liberals in 1990. The Sandinistas
came back into power in 2006 elections, defeating the liberal party. Both parties
share predatory tendencies but there have been moments and elements of a more
developmentalist approach.  After the Sandinista Revolution in 1979 the
government expropriated lands, companies and wealth and broadly collectivized
them. Samoza era elites lost their central place in politics and politics became
dominated by political collective actors who compete in elections rather than
through violence. When the Sandinistas lost the elections in 1990 to the liberals,
the liberals did not reverse the Sandinista’s expropriations or revert to
neopatrimonialism. Instead, liberals implemented orthodox structural adjustment
policies beginning in the 1990s. When they returned to power in 2006, the
Sandinistas resisted further neoliberal reforms but have not sought to reverse
existing policies.

Nicaragua is very poor, the second poorest country in the region and is
highly dependent on foreign aid. Nevertheless there has been more effort and
resources of its own spent in trying to address poverty and education under both
Liberal and Sandinista rule. In stark contrast to all the other countries, Nicaragua
is not repressive and there is some evidence of protection in the form of
meaningful bargaining with public sector unions. Its lack of repression can be

seen in its unrestricted freedom of association and evidence of workplace
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organization dating from the Sandinista Revolution. Much of the agricultural
sector is organized and overall about half of the workforce is organized. Its lack
of repression is also seen in the sharp public debates about policy. The Sandinista
government continues to emphasize collective organization since coming back
into power in 2006 establishing local collectives (Consejos del Poder Ciudadanos
(Citizen Power Councils) to consolidate Sandinista political control at local levels.

3. Predatory Repressive States
a. The Dominican Republic

The Dominican Republic is considered a Moderately Predatory State. 1t is
also repressive and mildly paternalistic.  Its repressive regulatory orientation
differs from others such as El Salvador in that its repression is expressed through
inaction and non-enforcement rather than by design. Itzigsohn argues that the
country has more recently begun to drift towards a developmental orientation
(Itzigsohn 2000 p. 35). Nevertheless, the Dominican Republic has a long history
of military dictatorship followed by democratically elected leaders who maintain
neopatrimonial governance. Its military and police are implicated in narcotics
related crime, trafficking in persons and repression. It’s a country known for
enacting patrimonial legislation that is not applied in practice. The Dominican
Republic is one of the cases that is more fully explained in reference with specific
critical junctures in the next section.

b. El Salvador

El Salvador is predatory and repressive. Despite its peace agreement and
democratic elections since 1992, the state apparatus is firmly in service of the
country’s small oligarchic elite even while the country has enthusiastically
implemented neoliberal reforms. Only oligarchic elites benefit from market

activity and also benefit from the country’s judicial system and many other

79



agencies. There are few efforts to remove corrupt government officials. The
military has been implicated in participating in and directing narcotics trafficking.

The state safety net is very small and foreign donor governments, not the
government of El Salvador largely finance poverty reduction projects. It has a tax
burden that is among the lowest in the region. There is a low level of schooling
partially due to the state’s maintenance of illegal school fees. Poverty has
increased and has led to more subsistence agricultural activity and the exit of poor
people from the market economy. The social security system is privatized and
foreign owned. Remittances from Salvadorans working abroad have increased
during the global financial crisis and play a significant role in poverty reduction
but Salvadoran migrants do not have political rights at home.

El Salvador is repressive in its labour market regulatory regime. The
country differs from the Dominican Republic in its failure to soften its repressive
regulations or co-opt segments of the workforce with paternalistic regulation.

It is highly polarized along class lines with active left and right wing
political party rivals. Along with Guatemala and Colombia, El Salvador is among
the most violent societies in Latin America. It has recently criminalized popular
protests by enacting anti-terrorism laws and applying them to protests against
privatization. This has enabled the country to respond to social protests with
military intervention. Salvadorans have the lowest level of faith in the practical
effects of protest in Latin America. Trade unions are prohibited in the public
sector. After the country ratified ILO Convention No. 87 on Freedom of
Association, El Salvador’s Supreme Court declared the Convention

unconstitutional under Salvador law.
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c. Guatemala

Guatemala is a predatory and repressive state. Guatemala’s development
model has remained consistent despite the 1996 peace accords ending a civil war
that started in 1960. The economy remains based on the extraction of natural
resources (gold, silver, copper etc), low utilization of formal labour and
remittances from Guatemalan migrants abroad. Enactment of neoliberal reforms
such as privatization have perpetuated and deepened the inequalities and
privileges of the elites.

There are three different groups composing Guatemala’s elite. Military
leaders control some state institutions and are connected to another group of elites
who head criminal and drug trafficking networks. Elites from among criminal
networks have also gained access to state agencies and even pay congressional
representatives. There is also a small group of urban oligarchic elites. Their
organization successfully opposes policy reform challenges to the status quo such
as tax reform. Guatemala has one of the lowest tax rates in the world. In surveys,
Guatemalan elites have said that they support democracy only as long as it does
not challenge their position of dominance.

In Guatemala, the oligarchy does not have its own political party and
instead financially supports multiple parties through formal and informal
channels. There are numerous fragmented political parties that are based on
personality and clientalistic relationships, not policy or programmatic differences.
No governing party has been reelected to the presidency since the 1996 peace
accords. Predatory influence of elites over the state apparatus remains constant
however. Much of the former state apparatus has been dismantled as a result of

the peace accords, but the new apparatus remains influenced or undermined by the
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elites. Access to state services and resources remains firmly based on power
relations.  Even efforts to decentralize bureaucratic institutions to more local
levels provide opportunities for earmarking government resources along
clientalistic lines at local levels. When people in government institutions exhibit
independence, as has occurred occasionally in the judiciary, invariably threats of
violence and often actual violence including assassination follows.

Guatemala is also strongly repressive in its labour market regulatory
regime. It is the next most violent country after El Salvador and like EI Salvador
is highly polarized along class and racial divides. Unlike El Salvador, Guatemala
does not have an organized left, leaning party. Repression in Guatemala is largely
based on pervasive violence that is committed with impunity. The government
calls upon long shelved cold war era laws that allow them to suppress protests and
strikes. Protests are considered criminal and can result in lengthy prison sentences
if the protest disrupts private enterprises that contribute to Guatemala’s economic
development.

Like El Salvador, there is a near total absence of paternalistic labour
regulation or a welfare state. The absence of paternalistic labour market
regulations is so severe that the main option for Guatemalans is exit and legal or
illegal work abroad. The real minimum wage has declined 11% between 2008
and 2009. Remittances from Guatemalans working abroad are the main form of
income support.

d. Honduras

The overall character of Honduras is predatory and repressive. In contrast

to El Salvador and Guatemala there are some counter tendencies in enclaves

among urban middleclass areas where the state apparatus is more independent of
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oligarchic elites. There are also some exceptions to the repressiveness of the state
evidenced in the incorporation of some labour unions and union activity in the
public sector.

The elite in Honduras do not appear to be as unified as those in El
Salvador and Guatemala. Like Guatemala and El Salvador there is a military
element, an economic oligarchic elite and also clandestine criminal networks tied
to drug trafficking. The criminal elite work inside state agencies and appear to be
connected to military, economic and political elites. Conflicts and competition
between and within elite factions as well as between factions and the government
are often settled violently. Efforts to combat corruption and clientalism in state
bureaucracies are largely coordinated campaigns to improve the reputation of the
political parties without any change in bureaucratic governance.

Elites also define the policies of the two political parties that dominate
election competition and so there are not ideological or programmatic differences
between the parties. The leaders of opposing parties are often linked to each other
and the same families and interests. The competition between the parties is over
the clientalistic spoils of electoral victory that are then delivered through the state
apparatus.

Overall, like El Salvador, the expansion of the economy from its
traditional agricultural exports into textile assembly and other low cost consumer
goods and greater integration in the global economy have benefited Honduras’
oligarchic elites. In addition to acting through state institutions and the judiciary,
elites also control the country’s media through ownership, informal networks or

bribery and intimidation when necessary.
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Honduras is repressive with some possible contrary elements of
protection. Like El Salvador and Guatemala it is extremely violent. Labour and
civil society activists who challenge social and political power elites are
threatened and victimized by violent attacks and assassination. The state violently
represses protests. On the other hand, middleclass unions of state employees,
teachers and physicians with strong political ties to the parties are tolerated and
are even able to exert pressure on the government through strikes as occurred in
public health. Only one-third of the population lives above the poverty line.

Structural adjustment inspired policies cutting government social spending
and public sector employment have deepened inequalities in health and education.
Like El Salvador and Guatemala, Honduras is heavily reliant on remittances for
support of its poor. Unlike the Dominican Republic there is no evidence of
ameliorating paternalistic regulation to offset its repressive nature but given its
tolerance of unions in at least some sectors, it is possibly more protective.
Notably, protective regulation in the case of Honduras, may well be an outcome of
clientalistic relationships between the unions and elites. It is unclear if Standing
anticipated this possibility in his ideal type.

III. Critical Junctures

Each country comes to belong somewhere on a continuum within the
dimensions as a result of the cumulative effects of history and the divergent
choices made over the course of that history. Power relations in systems of
politics and economic production explain divergence particularly during periods
of transformation or ‘critical moments’ in which power balances shift, resulting in

new areas of conformity and diversity. These shifts in turn influence variations in
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the trajectory of the state, labour movements and industrial relations within each
society (Collier and Collier 1991; Bulmer-Thomas 1987, p.267).

At these critical moments a country’s tendency to be developmental or
predatory and its tendency to be oriented towards protective, paternalistic or
repressive labour market regulation may be reinforced, amended or overthrown.
As part of locating the six countries in terms of their respective capacity for
institutional action and labour market regulatory regime, four critical moments
will be examined. These are based on Bulmer-Thomas (1987) Itzigsohn (2000):
(1) Colonial Experience: Some institutional inheritances had origins in colonial
times. These institutional traits came in the process of establishing Spanish rule.
They include the geographic location of elites, their cohesiveness and
competitiveness, their proximity to and relations with colonial centres of power in
Guatemala. A key inheritance is the forms of coercion in labour that developed
based on the kinds of work performed and the availability of land.

(2) State Formation: The formation of newly independent nations in Central
America and the Dominican Republic were critical moments and the countries
diverged between relative peace and unity or protracted conflict and war. The
first formal state institutions for production and politics were established and,
depending on the process and choices, some countries developed strong military
institutions rather than social democratic institutions.

(3) Import Substitution: From the end of World War Two, Latin American
countries attempted to industrialize, transforming their economies from their
agricultural exports base to domestic production and consumption of
manufactured goods. They did this by creating barriers to the import of products

to protect local producers of the same products. They also indirectly subsidized
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industrial development by enhancing public expenditures and services and
increasing the social wage (Itzigsohn 2000 p. 43). The process began in the 1930s
in Latin America, but started much later in the Dominican Republic and Central
America.
(4) Post Import Substitution/Structural Adjustment: Import substitution was
not a sustainable development model due to its resulting trade imbalances from
extensive imports of capital and intermediate goods to support industrialization
and rapid exhaustion of internal markets for newly produced consumer goods. Oil
shocks in the late 1970s worsened deficits and world-wide recession was
accompanied by a decline in prices for agricultural exports. The totality of these
circumstances led to a crisis in debt, as well as in social and economic spheres and
led to a change from import substitution back to export-oriented development.
These changes were accompanied by neoliberal ideology and policy frameworks
of opening economies to foreign trade, downsizing of the state and its
expenditures and diminishing its interventions in the economy (Roberts 2007,
Itzigsohn 2000). There were changes in the economy and also in the State’s role
in the economy including labour market regulation (Itzigsohn 2000 p. 46).
Remodeling the economy based on primary exports, low skilled services, low
wage manufacturing and in some cases export of citizens to work abroad and
support families through remittances. Nevertheless, there were important
differences in how neo-liberal reforms have been implemented and economies
restructured.

Using Itzigsohn’s model and analysis as a starting point, I used and then
extended it beyond Costa Rica and the Dominican Republic to the other countries

in the study. This entailed re-examining the country studies to be able to create a
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profile of each of the countries in terms of its institutional capacity for action and
labour market regulatory regime. Next some expectations for the country’s
performance are presented based on its categorizations. Finally, in addition to
placing the country within appropriate categories and discussing expectations
based on its categorization, the historical material in the country studies is re-
organized and summarized along the lines of the critical moments to identify
potentially important historical underpinnings.
IV. Selected Country Profiles:
A. Costa Rica (Developmental Paternalistic)
1. Historical Contexts
a. Colonial Times

During the period of Spanish colonial rule, Costa Rica was an ignored
backwater of little importance to the center of Spanish Colonial power in
Guatemala. Land was plentiful and access to it remained open to peasants.
Coerced labour was not part of Costa Rica’s colonial development.
b. State Formation Background

Dating from colonial time, Costa Rica’s elites settled in the country’s
central valley and did not disperse geographically. In addition, elites were more
cohesive than in other countries, sharing the same economic interests and activity
focused on coffee production. When conflict among elites occurred, it was not as
protracted or destructive as the Dominican Republic and other countries in Central
America. There was a brief civil war in 1935 and military rule occurred
sporadically between 1905 and 1924. Since the second half of 19" century the
Costa Rican state actively promoted its coffee economy but in addition also

promoted and funded expansion of education dating from the last quarter of the

19" century.
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2. Critical Juncture of Social Reform and Democracy in State Formation

From 1940-1948, Costa Rica was led by two reform minded leaders in
succession who had support from a coalition of other reform-minded elites, the
communist party, trade unions and the Catholic Church. During this time Costa
Rica enacted a labour code, progressive income tax system and created a social
security system. By 1948, the election of the next hand-picked successor was
contested by an opposing group of conservative elites and young social democrats
from the rising middleclass. This latter group prevailed.

The leader of the winning side was a military leader who offered to govern
through a junta for eighteen months after which he would hand over the
government to the elected leader. This was agreed to and during this time the
junta repressed the coalition partners on the losing side including the communists
and already weakened trade unions. Nevertheless, the junta also continued to
implement the reforms initiated by the reformist group it had defeated. These
reforms included abolition of the armed forces, nationalization of banks and
insurance companies. The state became an active promoter of economic
development in service of the middleclass. When the conservatives took over the
government after the junta, they too continued the reforms.

Neither side in the conflict opposed the reforms. Further, the reforms did
not fundamentally challenge the coffee oligarchy but rather opened an economic
and political space for inclusion of the middleclass. To do this, the elites decided
to defeat some of their own more recalcitrant segments but they also defeated the
organized communists and trade unionists.

The institutions of the state that developed from Costa Rica’s political and

economic development were not completely free of clientalism but there was a
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higher degree of bureaucratic autonomy allowing them to function freely relative
to the Dominican Republic and other Central American countries.
a. U.S. Role

A key element of the process and outcome of Costa Rica’s 1948 crisis was
the absence of a destabilizing U.S. intervention. Costa Rica was a close ally of
the U.S. throughout the cold war and even outlawed its communist party. Further,
none of the reforms directly threatened U.S. private or government interests.
b. Import Substitution Era

In Costa Rica, import substitution was implemented by addition to the
existing agricultural base rather than as a replacement to it. The state continued to
support agricultural exports throughout the import substitution era. Unlike
predatory states, in Costa Rica, import substitution had a strong social as well as
industrial aspect. The already advanced welfare state was further extended and
the state increased its enforcement of regulation of labour markets. Minimum
wage laws and the labour code were “seriously enforced” (Itzigsohn 2000 p. 44).
Coverage by the social security system increased from 17.7% in 1961 to 83.4% in
1991 (Itzigsohn 2000 p. 44). These improvements occurred in a solidly
paternalistic labour market regulatory regime. The state improved social
conditions in line with its class consensus model while unions remained weak and
fragmented and the state discouraged trade union organization (Itzigsohn pp. 44-
45). The state encouraged formation of alternatives to unions called Solidarista
associations at the firm level and discouraged trade union organization (Itzigsohn
2000 p. 45). Roberts calls this import substitution model “elitist” because it did
not rely on mobilizing workers or their organizations and was not as deeply

redistributive as other cases such as Nicaragua (Roberts 2007)
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c. Export Oriented Development & Neoliberal Reforms

In Costa Rica, the return to export oriented development and neo liberal
reforms caused the deterioration but not the dismantling of welfare state. There
were more poor people and fewer resources for the welfare state to address the
poverty. Similarly, the public sector was reduced but still remained important.
Pressures and protests led to ad-hoc policies and social consensus against
structural adjustment helped to delay and soften the impact of its implementation.
Costa Rica’s transition was gradual, with a safely intact developmentalist
orientation.

These modifications of Costa Rica’s neoliberal transition were supported
by United States foreign aid during its conflict with Nicaragua. The United States
used Costa Rica as a development ideal model and alternative to Nicaraguan
revolution. Immediately after the war ended, the United States withdrew the
financial support that had enabled the gradualism to occur. Also the aid that Costa
Rica received was conditioned on the country’s privatizing public companies, the
banking system and creating new private institutions to take over formerly public
institutional functions. In effect Costa Rica was required to dismantle elements of
its system that made it an ideal model in the first place.

Costa Rica’s social consensus democratic model also contributed to its
relatively gradual implementation of structural adjustment policies. The public
popularly opposed cutting social spending and increasing costs of products like
electricity. As a result, Costa Rica’s structural adjustment was not accompanied
by a recession or the devastating social costs that occurred elsewhere. In contrast
to its prescribed role retreating from the economy, the government retained its

developmental orientation.
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The state actively promoted traditional and new non-traditional
agricultural exports beyond the Central American market. It also, supported the
development of maquilas and Export Processing Zones with tax incentives. What
changed was how the state performed its development role. Instead of directly
leading development, it switched to facilitating private sector actors to do it
(Itzigsohn 2000). Itzigsohn argues that Costa Rica’s decision to emphasize low-
wage textile assembly nudged Costa Rica away from its developmentalist tradition
towards a more predatory orientation.

Paternalistic labour market regulation remained evident in the neoliberal
structural adjustment era with the government focused on the provision of food
and housing for the poorest and for the homeless. In addition, the government
initiated programs to support self-employment and micro enterprises. Throughout
the process, Costa Rica continued to support and enforce its minimum wage laws.
Over this period, Costa Rica’s overall enforcement capacity suffered as evidenced
by the increasing rates of complaints from workers who despite the law were paid
below the minimum wage.

B. Nicaragua (Predatory Protective)
1. Historical Contexts
a. Colonial Times

Like Costa Rica and the Dominican Republic, Nicaragua was unimportant
to Spain’s Colonial center. There were multiple forms of forced labour practiced
in early colonial times. Indigenous people were captured and sent into slavery in
Panama and Peru to work in mines and others were allowed to remain working in
traditional cultivation of cacao, which the Spaniards taxed (Weaver 1994 p. 14).
Forced labour was also used in mines, forests, shipyards and indigo plantations

and began to decline due to disease (Whisnant 1995 p. 20; Weaver 1994 p. 15).
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Labour was scarce but systems to extract labour were less successful and
regulated (Europa 2005 p. 654).
b. State Formation Background

Fierce competition over labour, landholdings and wealth developed during
colonial times between two competing groups of elites, with former Spanish
soldiers becoming the liberals in Leon and upper-class Spaniards becoming the
conservatives in the city of Granada. Nicaragua was weak and its independence
from Spain in 1821 did not lead to the formation of the state until 1838. There
were frequent conflicts between rival groups of elites. Conservative elites
dominated in Nicaragua until the late 1890s partly due to miscalculation by and
the unpopularity of liberals when they hired a lawyer from the United States,
William Walker to invade Nicaragua at their behest. He did so but immediately
sought to make the country a U.S. slave state.

State formation and even the “liberal revolution” were incompletely
accomplished in Nicaragua. New infrastructure was built to support coffee,
bananas, gold and timber export products but the process left significant
conservative enclaves largely untouched (Weaver 1994 p. 69 and 89). The
process of taking land away from peasants so that they could be made to work
through vagrancy laws and other coercive forms of labour were largely
ineffective. When coercion was attempted peasants walked off finding vacant
land further away. The divided elite could not form an effective alliance to coerce
peasants.

2. Critical Juncture of Social Reform and Democracy in State Formation/U.S.
Role

In Nicaragua, the critical juncture related to social reform and democracy

was largely influenced by United States intervention. The liberal revolution
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included creating a separation of church and state, modernizing state apparatus
and building a canal through Nicaragua to compete with the Panama Canal. This
provoked an invasion by the United States to protect its canal monopoly in
Panama. The occupation involved running the Nicaraguan government as well as
the economy, including collecting customs revenues on behalf of US banks and
companies and established a professional national guard (Weaver 1994 p. 99).
Like the Dominican Republic, occupation by the United States helped to bolster
strong military institutions rather than democratic institutions.

The invasion and occupation was opposed by liberals led by Sandino and
the U.S. could not win so it negotiated a deal to run any possible canal in the
future and to run elections and to help set up a neutral national guard with General
Anastasio Samoza at the head. A liberal won the election, signed a peace treaty
with Sandino who was killed in 1934 by Samoza’s national guard. Fraudulent
elections in 1937 installed Anastasio Somoza Garcia as President and he ruled
until his assassination in 1956 when his son Luis Somoza Debayle took over until
his death 1967 followed by his younger brother Anastasio Somoza Debayle. The
last Somoza ruled until 1979.

Under the Somoza dictatorships, the Nicaraguan export economy based on
beef, sugar, cotton and coffee grew and some industrial development occurred
(Europa 2005 p. 655). State apparatus also grew to support the economy and
essentially acted to service (Somoza’s) own business interests (and those of their
closest allies) (Europa 2005 p. 655). Consistent with Trujillo in the Dominican
Republic, Samoza controlled 40% of the Nicaraguan economy (Europa 2005 p.

655).
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a. U.S. Role

United States intervention has influenced other critical junctures in
Nicaragua as well. The resignation of the last Somoza dictator (Anastasio
Somoza Debayle) in 1979 was the product of both organised internal insurrection
by the Frente Sandinista de Liberacion (FSLN) and withdrawal of support from
the US after reports of human rights abuses, stealing humanitarian aid in the wake
of a 1972 earthquake and the assassination of conservative opposition politician
Pedro Joaquin Chamorro in 1978 (Europa 2005 p. 655, Economist Country Report
2005 p. 4). Once the FSLN won democratic elections, the U.S. worked to
destabilize the government through trade embargoes and supporting anti-FSLN
‘contra’ fighters (Economist Country Report 2005 p. 4). It is estimated that
250,000 people were forced to flee their homes during the war and approximately
45,000 Nicaraguans were killed, injured or abducted (Europa 2005 p. 656). Peace
negotiations began in 1987 leading to disarmament and a framework for elections
in 1990 (Europa 2005 p. 656). The FSLN lost the 1990 election to Violeta Barrios
de Chamorro and an alliance of opposition parties (UNO) (Europa 2005 p. 656,
Economist Country Report 2005 p. 4).
b. Import Substitution

The import substitution era in Nicaragua overlapped with the coming to
power of the FSLN and its leader Daniel Ortega. At the time of the revolution in
1979, the economy was devastated by the Samozas. GDP had fallen significantly
during the fighting and Samoza’s thefts, and homelessness and hunger were
widespread. Import substitution in Nicaragua was deeply redistributive with the
nationalization of the entire wealth of the Samoza family and its associates and all

of their assets including domestic and foreign banks. They redistributed land to
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collectives rather than to individuals. They completely dismantled and replaced
the military and police forces and did so through organized groups of workers.
The Sandinista built a publicly funded social safety net with government share of
GDP rising from 15% to 41% (Bertelsmann 2010 p. 4).
c. Post Import Substitution/Structural Adjustment

The Export Oriented Development model and neoliberal structural
adjustment period began towards the end of Sandinista rule by the end of the
1980s in response to mounting debt and inflation resulting from hostilities of the
U.S. and economic policies implemented upon coming to power. Structural
adjustment began weakly under Sandinista rule and accompanied protests and
divis