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ABSTRACT

This thesis examines the agency of minority groups and their international allies in
reshaping the international protection regime for national, ethnic, religious and
linguistic minorities to include new group-specific norms. The practices of “norm
entrepreneurship” by two groups, Dalits and Afro-descendants, are considered in detail
and contrasted with the experiences of similar norm entrepreneurship by indigenous
peoples and Roma. Dalit and Afro-descendant activists have pursued norm emergence
to establish group-specific recognition, standards and mechanisms at the international
level. This thesis examines three key factors that have been instrumental to this group-
specific norm emergence: the establishment of strategic frames and stronger forms of
transnational mobilisation by each group; the supportive engagement of international
actors; and the emergence of new political opportunity structures at the international
level, in particular the 2001 UN World Conference Against Racism, Racial
Discrimination, Xenophobia and Related Intolerance (WCAR).

The findings of the thesis provide insight into macro-level changes to international
minority protection. By concentrating on the agency of minority groups, the thesis adds
to the largely state-centred literature on minority protection. By critically assessing the
role of international actors in aiding this norm entrepreneurship, the thesis helps to
uncover their limitations, interests and ideational commitments. The findings contribute
to norm entrepreneurship studies by considering a unique kind of transnational non-state
actor, one that possesses the latent capacity for statehood. The capacity of weak non-
state actors to achieve norm emergence even without state support is demonstrated but
the deep challenges they face in securing group-specific norms are exposed. On a
normative level, the findings give a glimpse of how emerging norms for transnational
minority groups could alter conventions of representation in international society,
creating post-Westphalian forms of political community. On a policy level, the findings
provide some useful inputs on how to strengthen these new forms of political

community and how to enable adherence to emerging group-specific norms.
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CHAPTER 1: INTRODUCTION

Beginning in the 1970s and witnessing more intensity in the recent decade, the
international protection regime for ethnic, religious and linguistic minorities has
exhibited a shift away from generalised measures for all minority groups to the
delineation of more group-specific standards and mechanisms. This thesis intends to
investigate this shift. In particular, the thesis seeks to understand the agency of minority
groups in stimulating this shift through a process of “norm entrepreneurship”. In an in-
depth study of two groups, Dalits and Afro-descendants, recent normative innovations
in the international protection regime for minorities will be explored. Dalit and Afro-
descendant activists both have pursued norm emergence to establish group-specific
recognition, standards and mechanisms at the international level. These efforts have
helped' to build group esteem and increase group leverage vis-a-vis states. This thesis
examines three key factors that have been instrumental to this group-specific norm
emergence: the establishment of strategic frames and stronger forms of transnational
mobilisation; the supportive engagement of international actors; and the emergence of
new political opportunity structures at the international level, in particular the 2001 UN
World Conference Against Racism, Racial Discrimination, Xenophobia and Related
Intolerance (WCAR). Although there is evidence to suggest that these changes are
impacting on domestic policy, this thesis will focus primarily on understanding the
processes of norm emergence within the international sphere. By concentrating on the
agency of minority groups, the thesis also aims to challenge the state-centred orientation

of much of the literature on minority protection.

The existing international protection regime for minorities consists of a set of standards
and mechanisms created to balance the legitimate interests of minorities and states.
Most of these standards and mechanisms have been elaborated with little participation
of minorities. The regime lumps together very disparate groups — be they distinct
ethnically, religiously, linguistically or culturally, territorially concentrated or dispersed,
resident for centuries or newly arrived — with only limited regard for the many factors
that distinguish their needs and interests. The protection regime emerges from the

historical experiences of minority treaties in Europe, which focused primarily on
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national and religious minorities; groups outside this experience often have found it
difficult to fit the scope and purpose of the standards to their own context. The
international protection regime is, in short, a one-size-fits-all approach to managing
diversity that takes little account of diversity itself. While having a universal minimum
standard of protection for minorities is important, the compromise necessary to achieve
this standard has produced a weak and highly generalised regime that is poorly

monitored, frequently ignored and sometimes blatantly transgressed.

Not all minorities are satisfied with the normative landscape constructed by states. They
are rejecting the one-size-fits-all approach of the regime and are seeking to maximise
attention to their particular interests through the creation of group-specific norms.
Group-specific norms are packages of norms (especially rights) that are delineated for —
but not necessarily exclusive to — named groups. These new group-specific norms are a
response to ill-fitting and/or failed implementation of existing (domestic) norms. They
can increase attention to their communities, both from international actors and states,
boost the (internal and external) esteem of groups, help to mobilise members, provide
increased opportunities for participation and can give priority access to resources for

realising their rights.

The process of non-state actors creating new norms has been termed “norm
entrepreneurship” in International Relations (IR) scholarship (Florini 1996, 375 and ft
12; Finnemore and Sikkink 1998). The study of norm entrepreneurship can be divided
broadly into two stages: norm emergence and norm adherence. This thesis will be
concerned primarily with norm emergence, drawing especially from a framework
elaborated in Finnemore and Sikkink’s article, “International Norm Dynamics and
Political Change” (1998). Successful norm emergence relies, inter alia, on strategies of
‘framing’, the development of organisational platforms and the effective use of political
opportunity structures. Frames enable actors to present issues and objectives in a way
that gives them particular meaning, often embedding them in an existing institutional or
normative framework. Minority groups can frame their identities as distinct from
general ‘minority’ categories and can construct transnational identity frames to unite
disparate groups under a common agenda. This common identity and agenda is
institutionalised through the creation of organisational platforms. These may be new

organisations or coalitions of existing organisations and other actors at the domestic and
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international levels that engage in transnational social mobilisation. The frames used by
these organisational platforms can also give access to existing political opportunity
structures or justify the creation of new ones. In the international sphere, these
structures come in various forms, including international organisations, world
conferences and treaty negotiations. These structures offer minorities formal
recognition, strategic support, space for collective action and leverage to influence their

governments.

Very few minority groups have sought group-specific norms linked to a transnational
identity. Most groups focus on domestic political opportunities to advance their claims,
lacking either the interest or capacity to use international fora. Those that are aware of
international standards and mechanisms tend to use them only sporadically. They do
not seek group-specific norms, regarding the existing norms and mechanisms as
satisfactory, or because the motivation, ability and .likely success of constructing

transnational identities matched by group-specific international standards is low.

There is, nevertheless, a small but interesting trend towards group-specific norms.
Indigenous peoples were the first and most successful group to make this move,
managing to forge a distinct transnational identity on the basis of being ‘indigenous’,
i.e. original (read pre-colonial) inhabitants, and being ‘peoples’ entitled to the right to
self-determination. Roma have followed suit, uniting several distinct communities
under a shared transnational Romani identity. Both groups have accessed a wide array
of political opportunity structures, many created exclusively for their group. They have
engaged in an important dialogue with states over the meaning of ‘peoples’ and
‘national minorities’, respectively, in international law, leading to the adoption of
group-specific standards and/or policies. There is now a separate international
protection regime for indigenous peoples, whose resources outv&}eigh those allocated for
the international protection regime for minorities within the UN, and a plethora of
mechanisms at the regional level in Europe that privilege Roma apart from other

minority groups.
There are strong parallels between the discourse, framing strategies, organisational

platforms and institutions utilised by indigenous peoples and Roma. Two other groups

have pursued similar group-specific norm entrepreneurship: the Dalits and Afro-
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descendants. Both have mobilised around constructed transnational identities to target
international institutions and the states in which they live. They have been successful in
achieving recognition, new standards, and/or new mechanisms for group-specific

protection at the international, regional and domestic levels.

Dalits have mobilised as a distinct community in India since the 1920s but in the 1990s
began a more systematic process of internationalizing their advocacy. The Dalit
identity was reconstructed to fit into a transnational group of communities discriminated
against on the basis of caste. Key intemational institutions, such as the UN Sub-
Commission on the Promotion and Protection of Human Rights and the UN Committee
on the Elimination of Racial Discrimination (CERD), have been instrumental in keeping
a focus on caste-based discrimination within the international sphere. Normatively,
Dalit advocacy has concentrated on a reinterpretation of the grounds of discrimination
in the International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD), specifically that concerning the meaning of ‘descent’ in
Article 1.1 defining discrimination. CERD endorsed this view with the adoption in 2002
of a General Recommendation on ‘Descent’. An important catalyst for Dalit and caste-
based mobilisation was the 2001 World Conference Against Racism. The conference
stimulated the development of new partnerships between caste-affected communities
across Asia and Africa and with international NGOs, institutionalised by the
establishment of the International Dalit Solidarity Network in 2000. The conference
also provided a space for Dalits and caste-affected groups to bring global attention to
their case and put the spotlight on the Government of India’s denial that caste should be
discussed at the WCAR.

People of African descent (living outside of Africa) find their transnational mobilisation
roots in the Pan-African movement begun at the start of the 20™ century. This
movement had a principal concern with emancipation of Africans from colonialism as
well as a strong civil rights component for Africans living elsewhere. The American
civil rights movement had long overshadowed the smaller and more elite focused
mobilisation of people of African descent in Latin America, but from the late 1990s, the
regional activism in Latin America become more prominent. The increased profile can
be linked to the preparatoryv processes of the 2001 World Conference Against Racism.
The political opportunities afforded by the Santiago regional preparatory conference
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(prepcom) of the WCAR stimulated a surge in advocacy and united activists under the
newly articulated identity of “Afro-descendants”. Significant new concessions were
recognized for this group, echoing concessions made previously to indigenous peoples
in Latin America. The WCAR prompted the creation of new mechanisms at the global
and regional levels, such as the UN Working Group of Experts on People of African
Descent and increased cooperation with key international organisations, such as the
Inter-American Development Bank (IDB).

This short summation shows the many commonalities between these groups. They each
have deep historical roots in group-specific advocacy, both domestically and
internationally and have gradually constructed a transnational identity out of shared
experiences. This identity has been asserted not as an ethnic, religious or linguistic
minority identity but as a distinct group identity. The groups have all managed to
undertake sustained transnational social mobilisation and international organisations
have served as important political opportunity structures. The WCAR was instrumental
in shaping their mobilisation over the last decade. Their advocacy has been oriented to
norm emergence - seeking international recognition, standards and mechanisms that are

group-specific.

The impact of group-specific norm emergence on the international protection regime for
minorities has not been considered fully (Kymlicka 2007, 5). The effect is a
fragmentation of the protection regime, initiated first by the transnational mobilisation
of indigenous peoples. On a positive note, such fragmentation has been empowering for
the groups, propelling international actors and governments to give unprecedented
support to the long-neglected needs of indigenous peoples, Dalits, Roma and Afro-
descendants. The groups are reconfiguring their relationship with the state, seizing their
citizenship and stimulating esteem for identities that have been degraded. Activists have
constructed new sets of group-specific rights and mechanisms that are directly relevant
to the stated interests and needs of their communities. This has helped make an arguably
state-focused protection system more responsive to the views of minorities, especially

those not from Europe.

This fragmentation also raises some concerns. Some would argue that group-specific

norms ‘essentialise difference’, particularly by institutionalising difference in standards
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and mechanisms. Rather than focusing on general human rights protection, this norm
entrepreneurship further marginalises groups from social and political integration. It
reinforces structures of inequality by perpetuating and reifying identities used for
discrimination. The construction of wuniversal group-specific norms restricts local
communities from negotiating particular forms of inclusion. Another concemn is that
the core minority protection mechanisms could be weakened by the diversion of
resources to group-specific mechanisms. Minorities might be compelled to reframe
their identities in an attempt to access these resources; for example, evidence shows that
some groups are already making dubious claims to being indigenous peoples to gain
advantageous rights (Kymlicka 2007; Lennox 2006). The result is a de facto hierarchy
of groups with some better able to command attention than others based less on need
and more on mobilisation capacity. The transnational mobilisation of these groups also
raises questions about representation and accountability, where an elite cadre of
activists is influencing a normative and policy discourse of which their fellow
minorities are largely unaware. These activists have not always agreed a common
understanding of norm emergence, nor do their international allies necessarily share this
understanding. This normative discourse has real implications for government action
domestically but because mobilisation has been concentrated in the international sphere
minorities and government actors at the local level have had little input. As a
consequence, they often have less will and/or capacity to meet the expectations set for
them within international fora, leaving the efforts at norm emergence without a strong

basis for norm adherence.

These are some of the points that will be explored in subsequent chapters. This chapter
will set out the analysis and provide some useful background information. The
analytical framework of norm entrepreneurship will be introduced, with a particular
focus on framing, organisational platforms and political opportunity structures. How
these concepts apply to the case of minorities will be considered, beginning with a
discussion of probable state motivations for accepting normative standards on minority
rights. The concept of ‘minority’ as a frame and its meaning, in particular as perceived
by so-called minorities themselves, will be discussed to help understand motivations for
establishing alternative group-specific frames. The evidence of transnational social
mobilisation by minority groups will be presented and placed in the context of the

general literature on transnational social mobilisation by non-state actors. This will be
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followed by a discussion of the relationship between minorities and political
opportunity structures, especially those offered within international organisations. The
key political opportunity structure in this analysis, the WCAR, will be introduced to
provide the necessary background information on the conference and its significance for
civil society and states. For comparative purposes, the chapter will then provide a
summary analysis of the case of indigenous peoples and Roma, reviewing their norm
entrepreneurship successes and challenges. This will inform the case study chapters
that follow and offer points for identifying similarities across the cases and the common
problems faced in norm entrepreneurship by minority groups. To begin, the

methodological approach of the thesis will be outlined.

Learning from the experiences of Dalits and Afro-descendants: Methods and thesis

structure

This thesis will draw upon norm entrepreneurship theory, the experiences of indigenous
peoples and Roma, and the WCAR as a pivotal political opportunity structure to guide
the examination of two group case studies. Dalits and Afro-descendants were selected
for analysis because, after indigenous peoples and Roma, they have been the most
active and successful norm entrepreneurs within the international protection regime for
minorities. An in-depth analysis of the processes of norm emergence in each of the
cases can uncover some conclusions about the challenges of establishing transnational
mobilisation and group-specific norms for minority groups. The WCAR had a profound
impact on the groups in different ways and it offers a unique opportunity to examine
how they were able to exercise norm entrepreneurship within the same time and space.
That the cases are strongly rooted in particular regions offers another important spatial
comparison and the possibility to evaluate the role of regional systems in supporting

norm €mergence.

The case study chapters will offer a long view of each group in order to demonstrate the
historical and contemporary manifestations of their transnational mobilisation and its
changes over time. The time period of analysis runs to late-2008, although some key
points that emerged during the WCAR Durban Review Conference (DRC) in April
2009 have been included as needed. Given that a principal claim of this thesis concerns

the important role of international actors in aiding norm emergence, particular attention
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will be given to reviewing the interaction between the.groups and international
institutions. The aim is to highlight which international actors have been most
influential for norm emergence and in what ways they have been influential. Effort will
be made to pinpoint agency in the processes considered here, including where possible
to name the individual actors responsible for change. The end result is a thick
description of norm emergence guided by the analytical framework of norm

entrepreneurship.

The empirical analysis is compiled from primary and secondary sources. Internet-based
materials of 10s, INGOs, NGOs, and documents issued during the WCAR processes
form most of the corpus of primary texts. This was complimented by a series of 28
semi-structured interviews conducted in New York, Washington, D.C., Geneva,
London, Kathmandu and Brussels or via telephone and by email communications, and
by other personal communications with relevant actors. I also attended the Durban
Review Conference, Geneva, 22-23 April 2009, for participant observation. Given the
vast geographic and linguistic scope of the case studies, I have selected interviewees on
the basis of their deep knowledge of the norm emergence processes in question and
their role as an actor in these processes. I have not interviewed government
representatives because the main focus of analysis is on the agency of minority groups
and international actors in norm emergence. Secondary resources discussing the case
study groups have also been used, with much compiled from country-specific analyses.
In addition, I have drawn on my work as an Advocacy Officer for Minority Rights
Group International for the period 2001-2006, which includes also my participation at
the WCAR in Durban. I have verified (and challenged) my own perceptions of events
with the record of primary resources and interview responses. My marginal role as an
actor in the processes studied here has afforded me exceptional access to information, ,
helped to build confidence with interviewees and offered a first-hand view of norm

development during a critical period.

Some connections between the cases will be drawn as appropriate within the case study
chapfers; however, the bulk of cross-case analysis will be offered in the concluding
chapter. There, the common successes and challenges experienced by the four groups
will be reviewed. The main challenges to be discussed are: the obstacles in moving

from norm emergence to norm adherence; the debates about minority representation and
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accountability; the difficulties is constructing viable frames for mobilisation; the role of
critical states and other actors; and the ongoing need for increased resources and
capacity for norm entrepreneurship. Based on this analysis, I will discuss the policy
implications for international actors and governments interested to support the
normative claims of Dalits and Afro-descendants. Among the implications are the need
to: increase political participation of these groups domestically; invest in long-term
sustainable capacity building of all relevant actors; establish stronger accountability
mechanisms for norm elaboration and implementation; and maintain and expand

international space for groups to advance their normative claims.

Norm entrepreneurship by non-state actors: key concepts and strategies

The concept of “norm entrepreneurship” aims to capture both a process and an outcome:
the process is the emergence of new norms for appropriate state behaviour and the
outcome is norm adherence. How and why certain norms emerge and others recede is
of great interest to those IR scholars that believe norms matter in international society
(e.g. Katzenstein 1996; Klotz 1995; Finnemore and Sikkink 1998). Several scholars
assert that it is not only state actors (especially hegemonic state actors) that contribute to
changes in norms; non-state actors similarly can shape norms, in particular transnational
non-state actors (Charnovitz 2006; Risse-Kappen 1995; Boli and Thomas 1999;
Finnemore and Sikkink 1998; Barnett and Finnemore 2004). International
organisations (IOs), international NGOs (INGOs), and transnational corporations are
among those non-state actors that have attempted to influence understandings of
appropriate state behaviour. They do this by persuading states to adhere to existing
norms and by promoting acceptance of new normative tools like treaties, I10s, and

monitoring systems that create new norms or reinterpret existing ones.

Much of the literature on norm entrepreneurship focuses on non-state actors that want to
strengthen or create norms pertaining to social justice (Klotz 1995; Keck and Sikkink
1998; Ropp, Risse-Kappen, and Sikkink 1999; Friedman, Hochstetler, and Clark 2005).
Researchers emphasise the principled, non-self-interested nature of these claims, in
contrast with the self-interested norm creation practised typically by states, corporations
or other civil society. For example, Keck and Sikkink’s major study, Activists Beyond

Borders (1998), finds that processes of transnational social mobilisation “often involve
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individuals advocating policy changes that cannot be easily linked to a rationalist

understanding of their ‘interests’” (8).

Norm entrepreneurs rely on three key tools: framing, organisational platforms and
political opportunity structures. Each of these concepts draws heavily on social
movement theory, which recently has given greater attention to these processes at the
transnational level (e.g. Smith, Chatfield, and Pagnucco 1997; Della Porta and Tarrow
2004; Tarrow 2005; Khagram, Riker, and Sikkink 2002;. Smith and Johnston 2002).

Using these tools, norm entrepreneurs pursue strategies for norm emergence.

Framing:

Frames are an essential tool for constructing collective action across diverse social,
cultural and political spaces. They can help actors to “transform other actors’
understandings of their identities and interests” (Keck and Sikkink 1998, 17). Frames
can change perceptions of existing structures of power and inequality in order “to
further undermine the legitimacy of the [political/social/cultural] system or its perceived
mutability” (McAdam, McCarthy, and Zald 1996, 8). Framing stimulates greater or
different attention to claims by placing issues and objectives within a particular
discourse with which the frame is associated. For example, frames can give domestic
issues a new international relevance or meaning. In order to move from the domestic to
the international sphere, activists must either link domestic issues to broader global
frames or diffuse domestic frames across borders. Tarrow (2005) terms the former
“global framing” and the latter “diffusion”. He cites the anti-globalisation movement as
a highly successful “global frame” by being open enough that a diverse range of actors
can translate their local concerns into ‘globalisation’ issues. The human rights frame
has served a similar function (Keck and Sikkink 1998, 11-12).

Creating a universal frame is never easy and there are particular challenges of framing
in the international sphere. Although global framing can “dignify and generalise claims
that might otherwise remain narrow and parochial”, it is difficult to achieve because
“activists must work within the power structures and political cultures of their own
countries” (Tarrow 2005, 75). Agreeing on a shared frame can be a long negotiation

process for actors involved. Passy’s (1999) analysis of indigenous peoples’ mobilisation
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identified this as a “communicative interaction” process, drawing from the work of
Habermas (1987), whereby groups “try to frame their protest in global terms through a
series of discursive acts with the aim of finding compromises or even consensus that

allow them to speak with a common voice” (160-161).

Political opportunity structures:

Frames can give access to a wide range of actors, institutions and processes that are
otherwise termed political opportunity structures. Political opportunity structures can
enable social discontent to become collective social action. In the international sphere,
these structures come in various forms, including IOs, world conferences and treaty
negotiations. = These structures increasingly have formalised mechanisms for
participation of non-state actors. They give non-state actors opportunities to engage in
dialogue on normative issues, both formally, e.g. through NGO participation in UN
meetings, and informally, e.g. via the ‘corridor advocacy’ of international spaces. They
éive legitimacy or “certification” (Tarrow 2005, 194) to non-state actors by raising their
profile within the international sphere and recognizing their right to participate. They
provide opportunities to learn about policy issues and to share relevant domestic
information. These structures increase the leverage and visibility of norm entrepreneurs
by serving as “a fulcrum for the formation of alliances of different state and non-state
actors” (Della Porta and Tarrow 2004, 236). Actors within IOs working towards the
purpose for which they are mandated can be important allies for groups that seek to
influence state practice. Sikkink and Smith (2002) show that non-state actors working
on social issues have increased their engagement with I0s: for example, “the proportion
of groups reporting having ties with more than three [IOs] mofe than doubled from 17
percent in 1953 to 37 percent in 1993 (Smith and Sikkink 2002, 41).

Political opportunities in the international sphere do not always translate into change in
the domestic sphere: domestic political opportunities also must be favourable. Domestic
political opportunities are fewer where state interests are threatened by the goals of
norm entrepreneurs, where state-civil society relations are fraught, where the channels
for political contention are blocked, or where there is an absence of domestic political
allies. Even if domestic political opportunities are open, Sikkink’s (2004) work shows

that activists may still use simultaneously international political opportunities in an
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“insider-outsider coalition” (165) for strategic purposes. Access to political
opportunities in the international sphere adds to the leverage of norm entrepreneurs to

achieve their goals domestically.

Not all themes or all regions have equal access to political opportunities (Tarrow 2005,
27). Regional institutions are deepest in Europe and some thematic issues are more
institutionalized than others, such as human rights. This institutionalisation presents
non-state actors with more opportunity structures in the form of invitations for policy
input, international meetings, or individual employees of I0s with whom to engage.
The space available for norm entrepreneurship at the international level also can expand
or contract, usually according to the needs of the states that created the political

opportunity structures in the first place.

Norm entrepreneurs, however, are not passive actors reacting to political opportunities —
they also seek to transform or create opportunity structures (Sikkink 2004, 154). To
paraphrase Wendt (1992), political opportunities are what actors make of them:
“opportunities and threats are not objective structural factors but are perceived by
activists” (Sikkink 2004, 158 citing McAdam, Tarrow and Tilly 2001). This is
evidenced in the establishment of parallel NGO fora alongside world conferences,
which create a formal space to make ‘declarations’, or the lobbying for creation of new
mechanisms at the international level such as the establishment of new thematic or
country UN Special Rapporteurs, whose reports can simultaneously elaborate and

institutionalize norms.

Organisational platforms:

Political opportunity structures provide physical spaces for the emergence of new
institutions, coalitions and networks that serve as “organisational platforms” for norm
entrepreneurship (Finnemore and Sikkink 1998, 899). These organisational platforms
enable transnational social mobilisation and may develop from within existing
institutions (such as NGOs) or be spawned for the specific purpose of norm
entrepreneurship. One of the most common structures for organisational platforms are
so-called transnational advocacy networks (TANs) (Keck and Sikkink 1998). TANs are

described as “sets of actors linked across country boundaries bound together by shared
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values, dense exchanges of information and services, and common discourses”
(Khagram, et al 2002, 7). These actors can include NGOs, INGOs, epistemic
communities, church groups, trade unions, political parties or individuals with a
personal commitment to the ideas and values espoused by the TAN. TANs are not
social movements per se, the former constituting a wider and deeper form of social
mobilisation, although social movements might use TAN structures. The mechanical
function of TANS is primarily to exchange and use information for advocacy purposes
but they may also enable the distribution of, infer alia, funds and training opportunities,
particularly from Northern to Southern members.

TANs serve an important function when domestic political opportunities are blocked.
Keck and Sikkink (1998) denote this advocacy cooperation as a “boomerang” model,
which occurs where “domestic NGOs bypass their state and directly search out
international allies to try to bring pressure on their states from outside” (12). Domestic
NGOs use TANS to relay information on practice and policy in the domestic sphere and
INGOs use this information to influence state behaviour in the international sphere. The
TAN structure is also central to “insider-outsider coalitions” where international
political opportunities are used in conjunction with open domestic opportunities.
Working with political opportunity structures requires a certain set of skills, knowledge
and resources. In this regard INGOs play an intermediary role, gathering information
on IO activity for redistribution through their networks and sometimes facilitating the
physical access to these institutions of other actors through financial or other support
(e.g. allowing domestic NGOs without UN ECOSOC consultative status to speak under
the recognised INGO’s name).

This cooperation is not always smooth. Cultural barriers, institutional variations and
differential access to resources undermine efforts to establish global cooperation.
INGOs are sometimes accused of profiting from domestic NGO information and
partnership to bolster their own credibility and access to resources. North-South
structural divisions can be problematic: highly institutionalised movements of the
North, operating in similar domestic structures (i.e. Western liberal democracies) have
privileged access to financial resources, media and communications facilities; Southern
NGOs, usually more linked to grassroots movements, struggle to access these same

resources and facilities. There may also be real tension between the modus operandi of
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North and South actors, with some preferring direct-action, disruptive strategies and
others focusing on policy development, lobbying and media campaigns. There may be
ideological differences, from Marxist-based analyses of goals and targets to more liberal
democratic views. North-South divisions can thus impede genuine coalition building

across time and space, both for operational and ideological reasons.

Pre-existing mobilising structures and access to resources also can affect the emergence
of organisational platforms. Mobilising structures are “those collective vehicles,
informal as well as formal, through which people mobilise and engage in collective
action” (McAdam, et al 1996, 3). These may include interpersonal networks, formal
organisational structures or even a shared discourse as evidenced by epistemic
communities. For example, in the civil rights movement in the United States, the church
functioned as a key mobilizing structure (McAdam 1999). In transnational
mobilisation, mobilisation structures can be harder to source, given that cross-border
cooperation may be entirely novel and pre-existing connections weak. Transnational
social mobilisation is aided greatly also by external funding. Funding organisations
give support to enable domestic civil society to participate in the international sphere
and to cooperate across borders. These kinds of funds are limited, however, and subject
to shifting priorities of donors. Norm entrepreneurs therefore find it difficult to attract
vital external funding to sustain long-term transnational mobilisation that is needed to

achieve their norm-changing goals.

Processes of norm emergence:

The norm emergence process can be disaggregated into various components of action
and outcome (Keck and Sikkink 1998, 25 and 201; Price 2003, 584; Reinalda and
Verbeek 2001). In the earliest stages, scholars identify agenda-setting actions, when
actors manage to get their issues recognised as a topic for international attention. This
might be evidenced by international meetings held on an issue-area, interventions made
on a topic in international fora or a new research programme. Another action is what
this thesis terms, ‘norm elaboration’, when actors outline the content and scope of
proposed norms. This can be an empowe;ing process for norm entrepreneurs, enabling
them to define the norms according to their own perceptions and interests. Once

elaborated, norms can be “institutionalised” (Finnemore and Sikkink 1998, 900), for
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example, in the form of legal standards, policy recommendations or IO-endorsed
documents (such as review reports, interventions or mandates). This helps to set the
parameters of the norm and gives guidance on how it should be observed. Another
outcome of norm elaboration can be the creation of new procedures or bodies to review
the implementation of the emerging norm. This can come in the form of international
monitoring mechanisms, a new IO, or new domestic institutions charged with
monitoring and/or implementing the norm. It is important to note that none of these
early stages of norm emergence necessarily require active state consent. Issues can be
put on the agenda of international fora wherein states do not determine the agenda;
norms can be elaborated in civil society meetings or by independent legal bodies (e.g.
international courts); IOs can institutionalise norms without state approval (for example,
General Recommendations of UN treaty bodies); and new bodies can be established by
I0s with only the tacit consent of states (e.g. UN Special Rapporteurs) or independently

by civil society (e.g. new monitoring INGOs).

The desired outcome of norm emergence is norm compliance by target actors, usually
states. This is pursued through actions of persuasion and socialisation. The goal of
persuasion is to socialise states to comply with the new norms of behaviour, to
encourage socialised states to persuade other states to adopt the norm and ultimately to
achieve norm “internalisation” where norm adherence is no longer questioned
(Finnemore and Sikkink 1998, 895). At the earliest stages this can be evidenced by
changes in the “discursive positions” of states (or I0s) (Keck and Sikkink 1998, 25).
Norm entrepreneurs aim for a “tipping point” when a critical mass of states follow a
norm, stimulating a “norm cascade” when norm entrepreneurship from below is no
longer required for states to adhere to the norm — they will do so without mobilised
pressure from civil society, the burden of socialisation then shifting to other states or
I0s (Finnemore and Sikkink 1998, 902). The process of norm emergence is not
necessarily linear — norms may advance or recede — and not all norms will reach a

“tipping point” nor be institutionalised before the cascade.

This raises the question of why some norms emerge and others do not. Keck and
Sikkink (1998), for example, point both to issue characteristics and actor characteristics
in determining norm emergence success. They find that for social justice concerns,

actors are most effective where they can frame their issues as constituting a “legal
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inequality of opportunity” or “bodily harm to vulnerable individuals™ (27). They cite in
evidence examples like the international campaign on violence against women and the
anti-slavery movement. Finnemore and Sikkink (1998) further pinpoint what March
and Olsen call the “logic of appropriateness™ (cited at 912, March and Olsen 1998, 951)
in determining how targets will respond to proposed ndrrns. Where norm entrepreneurs
can frame their issues “within the standards of appropriateness defined by prior norms”
they will be more successful (Ibid, 897). To achieve this, a strategy of “adjacency” is
used, whereby “activists work hard to frame their issues in ways that make persuasive

connections between existing norms and emergent norms” (/bid, 908).

Actor characteristics are also crucial to norm emergence success. Researchers find that
norm entrepreneurs are more successful where they can increase their influence by
asserting authority. Price (2003) summarises three key sources of authority: “expertise,
moral influence and claim to political legitimacy” (587). Expertise is based on
knowledge of the issue, typically exlﬁbited by epistemic communities. Their normative
and policy recommendations hold influence because they are perceived to be informed
by (independent) expertise. Moral influence derives from perceptions that norm
entrepreneurs are acting for principled values not tied to their own self-interest (Keck
and Sikkink 1998). Norm entrepreneurs are thought to hold political legitimacy because
they claim to represent constituencies affected by the proposed norms. The mechanics
of this representation, e.g. through transparent processes of election and accountability,
is sometimes critiqued and norm entrepreneurs are vulnerable to accusations that their

‘representativeness’ is dubious (Price 2003, 590).

The characteristics of states and their consequent motivation to accept norms also are
considered in the literature. Ideational and rational motivations are debated, often
concluding in many cases that both affect norm emergence. Beyond material
considerations, Finnemore and Sikkink (1998) posit that states will be more readily
socialised to norms on the basis of legitimacy, conformity and esteem (903).
Legitimation pertains to state identities — where states are concerned about their
reputation internationally or domestically they may be more willing to adhere to certain
norms, particularly where the norm is seen to be adopted by successful and desirable
models of statehood. Conforming to the norm buys the state into this club of successful

and desirable states. Esteem speaks to the level of the individual, such that individual
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state actors may want to act according to norms that make them feel good or be thought
well of by others. This effect may be particularly strong where principled issue norms
are concerned and the “logic of appropriateness” compels state actors to see these norms
as desirable, positive and appropriate behaviour. These factors are difficult to test
empirically; constructivists rely on methodologies such as process tracing (Checkel

2005), which can uncover perceptions and motivations by individual actors.

Rational factors need also be considered, even when ideational concerns appear to rise
above them. The configuration of power among states can have a significant impact on
what norms emerge and when. Finnemore and Sikkink (1998) acknowledge that certain
“critical states” can have a positive or negative effect on norm emergence. Critical
states are “those without which the achievement of the substantive norm goal is
compromised” or those that “have a certain moral stature” that may impact strongly on
norm adoption by other states (Finnemore and Sikkink 1998, 901). In a similar way, the
influence and interests of global or regional hegemons, former colonial powers or
powerful neighbouring states can impact on the extent to which norms will be accepted
by critical states or others. The position of the state in international society also affects
socialisation possibilities. For example, ‘pariah’ states may have little engagement
within the international sphere, may restrict access to outside information, and may
prevent international travel of civil society activists. At an operational level, many
international institutions are composed of states’ membership on a rotating basis: thus
the possibilities for successful norm emergence alters according to which states have a
seat at the table (or are chéiring) and the interests and identities they represent. This is
evidenced in policy issues made a priority by states holding EU Presidencies, or in
which states are members of the UN Human Rights Council. Where the interests and
priorities of leading or participating states coincide with those of norm entrepreneurs,

the possibility for successful norm emergence expands.

Norm entrepreneurs have various tools at their disposal to persuade states and IOs
despite their weak position in international society. Social movement theorists identify
a set of processes or forms of action that all movements draw upon for exerting their
contention. Charles Tilly (2004) calls these “the social movement repertoire” (3). In
the domestic sphere, this most commonly includes such forms as marches, public

meetings, petitions and demonstrations. Keck and Sikkink (1998) identify a repertoire

27



used successfully by TANs in the boomerang process consisting of: information
politics; symbolic politics; leverage politics; and accountability politics. Information
politics involves the transfer of information (including not only facts but also especially
personal “testimonies™) from the domestic sphere to the international sphere in order to
bring pressure on governments (/bid, 19). Symbolic politics uses powerful symbolic
events, symbols or stories to stimulate action and/or to reframe issues (Ibid, 22).
Leverage politics sees TANs using material and moral leverage to bring pressure to bear
on targets. Material leverage is most common in the form of economic and security
sanctions or restrictions on access to international loans. Activists work with key states
or IOs to harm target states through restrictions on material goods they value. Moral
leverage comes from shaming states publicly, assuming that a state’s concern over its
international reputation may prompt a change in behaviour (/bid, 23-24). Accountability
politics brings attention to states’ failed voluntary commitments evidenced in hard and
soft international law, domestic legislation or other policy _documents and public
statements made by state actors (Ibid, 24). Tarrow (2005) builds on Keck and Sikkink’s
emphasis on information to consider also “institutional access” (147). Institutional
access refers to social movement actors’ use of international institutions to assert their
claims, such as bringing cases to international courts or participating in public meetings

of international institutions (/bid, 152-154).

There are many processes and variables that contribute to successful norm
entrepreneurship, including the capacity of actors, external opportunities and state
interests. The next section will consider these points as they apply in the case of

minority groups.

Norm entrepreneurship by minorities: (re)-constructing the international

protection regime for minorities

Norm entrepreneurship by minorities reflects many of the above characteristics but
offers a different perspective on the study of norm emergence. Norms on minority rights
stem from a complex mixture of rational and ideational concerns of state actors,
including interests in security, the management of diversity and resource implications.

The ‘minority’ frame is problematic for many groups but also necessary for accessing
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certain rights and political opportunities. The organisational platforms of minorities are
also distinct because of the difficult issue of representation. How and why groups come
to diverge from the minority frame, create new organisational platforms and use
political opportunity structures will be introduced here and detailed in the case study

chapters.

Specific challenges to norm entrepreneurship by minorities:

Minorities face some particular challenges that distinguish them from other non-state
actors following principled issue norm entrepreneurship. First, it cannot be said that
they act without consideration to their own interests; indeed, the motivation to change
the minority protection regime stems in part from a belief that the current regime does
not reflect their interests enough. This raises questions about their ‘expertise’ and
‘moral influence’. Minorities are deeply and personally aware of the norm violations
that affect them but their self-interest in those norms may give the impression they are
ill disposed to serve as objective authorities on norm development in the manner of
epistemic communities. Discriminatory attitudes can also impact on their perceived
capacity. Although their actions might include principled aims (such as universal
recognition of minority rights), they will often be perceived to be advocating not for
universal values but for benefits to their own group. Even when embedding their claims
in the universal human rights framework, society might not see accommodation of
minority claims as a problem of the common good nor see how they too would benefit

from the remedies.

The relationship between norm entrepreneurs and the constituents that will benefit from
norm entrepreneurship is also specific, creating problems for ‘claims to political
legitimacy’. Minorities are seeking norms for a distinct kind of community, a
community that could form a new sovereignty entity. This leads to an assumption that
minority norm entrepreneurs must somehow be ‘representatives’ of their communities,
rather than merely advocates from these communities. The burden of democratic
accountability is arguably higher than for other norm entrepreneurs. Advocates on
landmines or the environment are not required to demonstrate their authority within any
community they intend to support; even women’s rights activists are not held to the

same accountability expectations as minorities (women face critiques on class-based or
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North-South representation). Within the international sphere, minorities are typically
represented by NGOs but the concept of ‘representation’ in the case of minority-specific
NGOs can be problematic: is the NGO specifically mandated by the community to
represent them?; in what way are the NGOs accountable to the community?; are there
other decision-making structures within the community which the NGO does not take
into consideration (e.g. elder groups)? Moreover, minorities who are elected
government officials would be more inclined to focus their attention on domestic
political opportunities than on international (advocacy) fora. Many groups that are -
territorially concentrated may possess the nascent structures of statehood that far
surpass NGO organisational limitations yet for the most part they are not able to
represent themselves supranationally through forms of so-called “paradiplomacy”
(Aldecoa and Keating 1999). The ‘leaders’ that participate in international meetings are
usually self-appointed advocates and therefore may or may not be viewed as legitimate
representatives by their own communities. There can be tension when those who are
effective international advocates are not those who hold authority at the grassroots level.
These issues have come to the fore in the UN Permanent Forum on Indigenous Issues
(PFII) and also the European Roma and Travellers Forum, both institutions established
for a more structured interface between IOs and the respective groups but each

challenged by issues of legitimacy, transparency and accountability.

Even if the minority actors do have legitimacy they may be operating without the
necessary resources and infrastructure to properly consult or disseminate information on
actions being taken in the international sphere in the name of the community. Because
of the general conditions of marginalisation experienced by many minority groups in
society, minority NGOs typically have limited advocacy capacity and minimal
institutionalisation. Getting funding for minority advocacy can be difficult — many
donors do not want to allocate funds to specific ethnic, religious or linguistic identity
groups for fear it will be viewed as political interference in the state. Norm
entrepreneurs for more generic groups like women or persons with disabilities or even
‘vulnerable groups’ are more palatable partners for cooperation. Private donors like the
Ford Foundation and the Open Society Institute (OSI), or international NGOs like
Minority Rights Group International (MRG), Human Rights Watch or Global Rights,
have provided much of the seed funding to norm entrepreneurship for the groups

studied here before bilateral and multilateral donors came on board.
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Regarding issue characteristics, states can be less open to persuasion by minority groups
than other civil society actors because the issues they raise touch on fundamental ‘logics
of appropriateness’ concerning state identity, legitimacy and territorial integrity.
Minority demands may be regarded as politically destabilising, challenging the myths of
national homogeneity and the right of self-determination of the state. Kin states that
could be natural allies might be reticent for fear of facing accusations of irredentism.
Conversely, kin state support can be seen only as self-interested rather than as
principled support to global norms. Norm entrepreneurship by minority groups that are

territorially concentrated might be perceived as the first steps towards secession.

Asserting minority rights is often viewed as an affront to national unity and a (harmful)
process of ‘othering’ the group from society at large and ‘essentialising difference’.
Minorities who might benefit from new group-specific norms can consider them
divisive and favour strategies of inclusion based on equality not difference. The group-
specific goals of norm emergence may be thought to go well beyond rectification of
‘legal inequality’ and even appear superfluous given that legal equality provisions that

prohibit racial discrimination are nearly universally entrenched.

Finally, minority identities often have negative connotations, pushing members of the
group to not wish to so identify. Norm entrepreneurs face the prospect that the norms
they help to create will be unclaimed because the intended beneficiaries reject the

identity to which the norms are attached.

Accepting norms for the protection of minorities: rational and ideational motivations

Under the auspices of the UN and various regional organisations, several standards and
mechanisms concerned with ethnic, religious and linguistic minorities have been
adopted by states. These standards are elaborated as rights of persons belonging to
minorities within the broader international human rights framework. They are structured
around four key norms: the right to exist; the right to non-discrimination; the right to
protection of identity; and the right to participation. The rights are contained in a
number of international standards adopted in the post-World War II era, some legally

binding and others constituting political declarations. The first pillar, the right to exist,
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is embodied in the Convention on the Prevention and Punishment of the Crime of
Genocide (1948) (Thomberry 1991). Although the Convention is not limited to
protection of minorities, the dynamics of genocide are such that it is ethnic, religious or
linguistic minorities that are targeted most frequently in this way. The same applies to
discrimination against minorities: the right to non-discrimination is recognised by the
International Convention on the Elimination of All Forms of Racial Discrimination
(1965) (ICERD), adopted as a universal protection mechanism but from which
minorities can benefit significantly. The right to protection of identity is at the heart of
Article 27 of the International Covenant on Civil and Political Rights (1966) (ICCPR),

which reads:

In those States in which ethnic, religious or linguistic minorities exist, persons
belonging to such minorities shall not be denied the right, in community with the
other members of their group, to enjoy their own culture, to profess and practise
their own religion, or to use their own language.

The meaning and purpose of Article 27 (expressed similarly in Article 30 of the
Convention on the Rights of the Child (1989) (CRC)) was elaborated further in the UN
Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and
Linguistic Minorities (UNDM), adopted by the General Assembly in 1992. The
Declaration provides an extended list of rights around each of the four pillars in addition
to details on appropriate measures by states to give effect to these rights. Herein the
fourth pillar on the right to participate is given attention, calling upon states to
recognise the right of persons belonging to minorities “to participate effectively in
cultural, religious, social, economic and public life” (Article 2.2) and “to participate
effectively in decisions on the national and, where appropriate, regional level
concerning the minority to which they belong or the regions in which they live” (Article
2.3). To these universal standards on minority rights we can add several regional
standards. The Council of Europe has a Framework Convention for the Protection of
National Minorities (FCNM) (1995), and a European Charter for Regional or Minority
Languages (1992); the Organization for Security and Cooperation in Europe (OSCE)
has minority-specific standards in its political declarations, principally evidenced in the
1990 Copenhagen Document. Various monitoring mechanisms review and advise on
the implementation of these standards, including treaties bodies, the UN Forum on
Minorities (and former Working Group on Minorities (WGM)) and the UN Independent
Expert on minority issues (IEM).
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The motivations of states in accepting these norms have both rational and ideational
elements, rooted also in the complex history of international debates on the nation-state
and racism. Security interests have been a major factor, evidenced not least in the fact
that key standards have emerged in the context of heightened security concerns
pertaining to conflict with minorities: for example, the UNDM and FCNM were
adopted in the uncertain post-1989 climate predicting ethnic fragmentation of states
(Jackson Preece 1998). Security motivations are less obvious in the two case studies.
Afro-descendants and Dalits have in their history some incidents of violent agitation
against the state, and even some claims to territorial sovereignty, but these have been
more symbolic than decisive and, with the possible exception of Maoist movements in
South Asia, these factors are not evident in the contemporary period. State motivations
in accepting (or rejecting) their demands are not explained well either by economic
interests. These groups are among the poorest in the world. It could even be argued
that states béneﬁt by pushing minorities to fill low-waged positions and by limiting
their title to lands ripe for exploitation. Poverty alleviation, affirmative action and
increased access to education, housing and health feature strongly in emerging norms
for these groups, all of which require a significant redistribution of resources that may

not be in elite interests.

Legitimacy has been a motivation: for example, the proposals for an article on
minorities in the Universal Declaration of Human Rights (UDHR) (subsequently
rejected) and later in the ICCPR, were championed especially by the Soviet Union and
Yugoslavia, both with particular interests to portray to domestic constituencies their
concerns for the protection of (minority) nations and nationalities. Legitimacy appears
also to be an important factor in the case studies examined here. For example, the
adoption of international commitments to address the concerns of Afro-descendants has
coincided with domestic processes of democratisation beginning in the 1990s. In the
case of the Dalits, domestic attention to their rights in India and Nepal has emerged in

the context of decolonisation and internal conflict.
The impact of conformity on acceptance of minority rights norms is less clear. For

example, in the context of the EU accession process the adoption of standards like the

FCNM was considered an essential step in fulfilling the Copenhagen criteria requiring,
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inter alia, “respect for and protection of minorities”. To be a successful EU member
state was to protect minority rights (even if several prominent EU members like France
and Belgium have not ratified the FCNM) (Hughes and Sasse 2003). The Copenhagen
criteria are widely regarded as measures to prevent ethnic conflict, however, and cannot
be seen independently of this security motivation. States joining the Council of Europe
often ratify the FCNM, suggesting that adopting minority rights standards represents a
commitment to European values. In the case studies for Dalits and Afro-descendants,
the identities of critical states are important. Brazil used the WCAR and reforms vis-a-
vis Afro-Brazilians as a way of bolstering domestic legitrmacy but also to signal its
moral leadership in the region. The Government of India exerted great pressure to keep
caste-based discrimination out of the WCAR and off the international agenda fearful in
part that the debates might damage its preferred reputation as a liberal democratic state.
In Multicultural Odysseys (2007), Will Kymlicka explores the issue of conformity by
examining the global spread of liberal multiculturalism (of which the protection of
minorities is a key component). He is not conclusive as to whether conformity with
these norms is a necessary condition for being accepted as a liberal democratic state,
given divergent practices on accommodating diversity even within Western states. He
does argue convincingly that at a minimum this is the view being espoused by IOs,
whose own (mis)perceptions of liberal multiculturalism guide their censure or praise of

state behaviour and institutions.

The role of esteem and moral convictions cannot be ignored either. This was at play in
the proclamation of the UN to remain committed to “the fate of minorities”, as
evidenced by the General Assembly resolution of the same name adopted on 10
December 1948." It is true that the attention given to individual human rights over
protection of minority rights (as under the League of Nations minority treaties system)
. was in part motivated by a security interest in preventing irredentism like that pursued
under the Nazi regime. At the same time, the pogroms and Holocaust “shocked the
conscience of mankind”, prompting the founding member states of the UN to make
attention to minorities a priority issue for the Commission on Human Rights with the
creation of its Sub-Commission on the Prevention of Discrimination and Protection of
Minorities. This ideational commitment was also evidenced in the swift adoption (if not

universal ratification) of the Genocide Convention. The preamble states, “to liberate

! UN Doc. General Assembly Resolution 217¢ (IIT) (10 December 1948).
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mankind from such an odious scourge, international co-operation is required”, and
genocide was thereby legally recognized as an international crime punishable under

universal jurisdiction, challenging norms of sovereign authority and immunity.

The crime of genocide is one of a short list of so-called obligations erga omnes, those
acts so egregious their prohibition is considered part of customary international law.
The crimes of, inter alia, apartheid, slavery, and racial discrimination are also on this
list.> This is important to note in the context of this analysis because they represent an
interesting conversion of norms pertaining to the treatment of minorities. Genocide,
slavery, apartheid and racial discrimination are not committed exclusively against
minorities but more often then not it is minorities that are the victims. From the
perspective of assessing esteem in norm acceptance by state actors, these are also
among the most heinous crimes for which an individual can be accused, all of which
resurface in the Rome Statute of the International Criminal Court (see Article 7.1).
Minorities can benefit from this in their efforts at norm emergence. These norms have
influenced the “logic of appropriateness” in the adoption of subsequent standards for the
protection of minorities — indeed, both genocide and racial discrimination are explicitly
mentioned in the preamble of the UNDM. The minority groups detailed in the case
studies have been victims of most or all of these crimes. Their appeals to the esteem of
state actors tap into feelings of moral responsibility to provide restitution for crimes of
the past and to prevent these crimes in the present. Afro-descendants have made strong
calls for reparations for the slave trade, Dalits have described their experiences as
contemporary forms of apartheid, and both have attributed their situation to the

consequences of racial discrimination.

The norms against these practices are so strong that no state actor would openly admit
to committing them. Nevertheless, these practices persist. This is particularly true of
racial discrimination. Rather than admitting that racial discrimination is a problem
domestically, many state actors have simply denied they are racist at all, often
explaining blatant inequalities experienced by minority groups as a consequence of

social or economic underdevelopment. At a rhetorical level, states can thereby maintain

20n obligations erga omnes see, Barcelona Traction, Light and Power Co. Case (Belgium v. Spain),
International Court of Justice Reports 1970, 3.
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the illusion of norm adherence while at a practical level attribute the effects of

discrimination to other causes. In the end, the esteem of state actors remains intact.

This denial of racial discrimination has proven to be a barrier to norm entrepreneurship
by minorities. It has made otherwise open domestic political opportunities more closed
to groups who seek to raise these issues. Where states are not willing to accept there is a
problem it is difficult to persuade them to create new norms to address it. Racial
discrimination has long been a subject of international discourse but that discourse has
focused primarily on inter-state relations rather than domestic obligations to individuals
and groups (Banton 2002a; Lauren 1988; Jackson Preece 2005). The discourse on anti-
racism in the UN quickly became a fault line between Northern and Southern states and
a proxy for anti-colonial rhetoric. As newly independent former colonial states joined
the UN as members, their agenda for reform concentrated in part on the elaboration of
measures for combating racial discrimination. This is evidenced in the adoption of
ICERD in 1965. The treaty was designed to protect the individual from discrimination
but the language of the preamble hints at other motivations: the preamble makes
specific mention of the Declaration on the Granting of Independence to Colonial
Countries and Peoples (1960) and reaffirms that discrimination “is an obstacle to
friendly and peaceful relations among nations and is capable of disturbing peace and
security among peoples” (cited by Banton 1996, 54). In the debate over the content of
the convention, the summary record reports “certain members...felt that the convention
should recognize the intimate relationship between manifestations of colonialism, which
continue to affect millions of people, and racial discrimination” (Ibid, 56).> Among the
members supporting this position was the Soviet Union, which aligned itself
strategically with the newly independent post-colonial states in opposition to the
Western group, largely comprised of former colonial powers. Thus, debates on the
international legal prohibition of racism were never far removed from the inter-state
politics of the age. Racial discrimination in many states was more prominent as a
foreign policy issue than a domestic policy issue. The only cases of consistent naming
and shaming of states were South Africa for apartheid and Israel’s occupation of
Palestine. For many state actors, to admit to practicing racism was to equate their

actions with those of these ‘pariah’ states.

3 See UN Doc. E/CN.4/873, para. 29.
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This attitude continues to impact on state perceptions of legitimacy, conformity and
esteem. The Government of India refused to accept they were racist by denying that
caste-based discrimination had anything to do with race per se. In Latin America, states
have relied heavily on the myth of ‘racial democracy’ to ignore the stark inequalities
that persist along racial lines. To persuade state actors, especially those at the local
level, that they are racist or complicit in racism continues to undermine the success of
norm emergence and adherence. It is for this reason that the 2001 WCAR was so
crucial — it pushed states into an open dialogue on race with civil society in an

unprecedented way.

The gap between acceptance of emerging norms at the international level and adherence
to norms for minority protection domestically revealed in the case studies, however,
points to a two-level process of norm cascade. The rational and ideational motivations
for norm adherence seem to differ in the international and domestic spheres, and even at
different levels domestically. The cost of norm adherence in the international level can
be low when compared to the costs domestically. For example, whereas actors in
ministries of foreign affairs may be compelled by legitimacy and esteem internationally
to admit to failures at home and thus promote emerging norms in international fora, the
material implications of implementing those norms domestically may be high and
burden ministries not privy to international commitments that affect them.
Governments have endorsed norms at the regional and global levels, even creating
domestic institutions to implement these norms but have not taken next steps towards
norm adherence. These next steps require resources and might have implications for the
ideational motivations of state actors. For example, it may be less costly to the
individual esteem of a foreign office minister to acknowledge racial discrimination than
to the esteem of a local government actor directly responsible for combating racism,
who may be implicated personally as ‘racist’. For this local actor, esteem is preserved
best by ignoring the realities of racial discrimination and by attributing failures to the
minority groups themselves and/or a non-group-specific cause such as

underdevelopment.
This point requires further development but will not be a key focus of the thesis. It is

noted here because it accounts for the evidence that norm emergence is not translating

well into norm adherence in the case studies. To be understood more thoroughly, it
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requires extensive analysis of domestic dynamics of norm adherence as well as in-depth
interviews with state actors working in the international sphere; both of these issues are
beyond the scope of this thesis, which aims to concentrate on minority agency in norm

emergence at the international level.

The standards and mechanisms that already exist constitute an important normative
framework to guide the relationship between minorities and states. This normative
framework matters to minority groups. Minorities are often lacking the power to
influence decision-making in the state. Even in democratic polities, the legitimate
processes of majority voting can overrule the interests of minorities. Norms can provide
leverage in a domestic system that is structurally unfavourable to minorities. Through
processes of “accountability politics” (Keck and Sikkink 1998) minorities can use
international law as a universal standard baseline for state practice in order to highlight

gaps in adherence and push for change.

The international protection regime for minorities is not without controversy, however.
The regime is structured on the basis of individual rights, not collective rights, thus
limiting the ability of minority groups to make claims qua groups, including to the right
to self-determination (of peoples).* The only legally binding provision specifically for
minorities at the international level is contained in Article 27 of the ICCPR (and Article
30 of the CRC). Where minority rights are elaborated more fully in the UNDM the
language used suggests recommendation rather than obligation on the part of states:
states ‘shall’ and ‘should’ take measures to protect minorities, rather than minorities
have ‘rights to’ those measures being taken. The WGM was replaced in 2008 by a
smaller and arguably weaker UN Forum on Minorities. The newly appointed
Independent Expert on minority issues is an expert to the UN High Commissioner for
Human Rights, rather than reporting directly to the General Assembly or Secretary-
General (as is the case for other similar mechanisms) thus conferring lower status to the
position. The regime also lumps together very disparate groups — the needs of linguistic
minorities are distinct from those of religious minorities, while national minorities may
have stronger claims to, inter alia, territorial autonomy, a factor not considered directly
in any of the minority rights provisions. The possibility of groups to claim the rights is

determined in large part by whether states accept them to be minorities; this safeguard is

* See common Article 1.1. of the ICCPR and ICESCR on the right to self-determination of peoples.
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built into Article 27, which is said to apply “[i]n those States in which ethnic, religious
or linguistic minorities exisf” (emphasis added). International mechanisms have been

challenged by state willingness to acknowledge even this basic starting point. >

Who is a ‘minority’? Strategic framing of minority identities

The former OSCE Higher Commissioner on National Minorities (HCNM), Max van der
Stoel, once famously said “I know a minority when I see one” in response to a question
regarding how one might legitimately identify a minority group. His response touches
on one of the most challenging aspects of the international protection regime for
minorities, namely, determining who are minorities. The answer is important because it
dictates which groups have rights as minorities, rights that pertain to material interests.
Minority status is socially constructed, as is the meaning of the term itself. The identity
label has an intersubjective quality, requiring both group and state acceptance before the
rights claims can be made successfully. This dynamic creates real tension between
minority groups and states, while IOs often take up the role of mediating the contending

views through expert observations and providing space for the debate to happen.

There is no universally accepted definition of “minority” either in law or in practice.®
What has evolved is a balance between objective and subjective criteria that define
groups as minorities. Objectively, groups must share a common ethnic, religious or
linguistic identity; they must be ‘non-dominant’ in the political, economic and/or social
spheres; and they may or may not be citizens of the state in which they live.
Subjectively, they must have a desire to continue their collective identity and a wish to
self-identify as members of a ‘minority’ group. This last criterion encapsulates the
‘principle of self-identification’, an important caveat. The principal serves as a
safeguard against states that would deny the existence of persons belonging to
minorities within their territory. It also recognises the freedom of groups to reject the

minority identity label on an individual or communal basis.

> The interpretation of the article by the UN Human Rights Committee has tried to establish that the
existence of a minority group must be determined by fact and not merely by a decision of the state. See
Human Rights Committee, General Comment No. 23 on the Rights of Minorities (Article 27), (UN doc.
CCPR/C/21/Rev.1/Add.5, 1994): para 5.2.

¢ See the proposed but rejected definitions of Francesco Capotorti (UN Doc. E/CN.4/Sub.2/384/Rev.1
(1979)) and Jules Deschénes (UN Doc. E/CN.4/Sub.2/1985/31 (14 May 1985)). See also the summary
document on proposed definitions, UN Doc. E/CN.4/1987/WG.5/WP.1 (14 November 1986).
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The category of minority has fragmented significantly over time, now encompassing a
host of sub-groups. The WGM has said that the UNDM can apply to national
minorities; ethnic, religious or linguistic nﬁhorities; indigenous peoples; migrant
workers; refugees; immigrants; and non-citizens.” With the exception of ‘indigenous
peoples’, these identity categories have been elaborated from above; that is, the groups
themselves did not collectively organise to assert a new identity label. Rather, the
labels have emerged from inter-state discourse (usually resulting in standards pertaining
to groups) or from expert discourse, such as in the UN Sub-Commission on Human
Rights. Consequently, many groups so-labelled have had little input into how their

identity is framed or the limitations of that frame.

The minority frame can be both empowering and disempowering for groups. When
groups claim they are a minority they can access an existing set of rights, institutions
and meanings associated with the term. Outwardly, as a frame for social mobilisation it
can therefore be highly instrumental. Inwardly, it is not a value-neutral term, however,
and this can affect the desire of a group to so-identify. In English, for example, the
meaning of the term ‘minority’ can have negative connotations (such as weakness,
smallness, marginal) depending on etymology and/or social and political usagc.e.8 When
groups say they are minorities, as opposed to, for example, nations or peoples, they
tacitly acknowledge that they are in a position of less power. The frame imposes
limitations on their rights established by the confines of the international protection

regime for minorities, limitations created in the interests of states.

Some groups are rejecting the term minority and opting instead for the construction of

new identity frames and/or the adoption of other identity frames, such as ‘indigenous

" Commentary of the Working Group on Minorities to the UN Declaration on the Rights of Persons
Belonging to National or Ethnic, Religious and Linguistic Minorities. UN Doc
E/CN.4/Sub.2/AC.5/2005/2, (4 April 2005).

® The origins of the term ‘minority’ in English are illustrative. The Oxford English Dictionary (Oxford
University Press 2000) indicates that minority in its present usage can refer to “any identifiable subgroup
within a society, esp. one perceived as suffering from discrimination or from relative lack of status or
power”. The word minority in English was first used in the 14® century to denote “[t]he period of a
person's life prior to attaining full age; the state or fact of being a minor”. It was subsequently used to
denote “[t]he condition or fact of being smaller, inferior, or subordinate in relation to something else™.
The word was then often used from the early 18™ century to describe a political group not holding power,
“whose views or actions distinguish it from the main body of people”. From the mid-19™ century the
word ‘minority’ took on the meaning of “[a] small group of people differing from the rest of the
community in ethnic origin, religion, language, etc.”.
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peoples’. Some seek empowerment in a new identity frame that is unique to their
experiences, regardless of whether this impedes their access to the rights and
opportunities of the minority frame. The new frame can reflect better their cultural and
historical identity as they see it. This can build group esteem, by distancing members
from the negative connotations of ‘minority’ and constructing positive connotations in
the new identity frame. From a rational perspective, a group may also find that an
alternative identity frame affords greater rights and opportunities. Identity frames such
as ‘peoples’ or ‘national minorities’ are attached to legally binding rights in
international law and to various kinds of state practice. A group may wish to re-frame
its identity from ‘minority’, with a limited set of rights, to ‘peoples’ with a different set
of rights as part of an interest maximising process. For example, Kurds in Turkey could
legitimately claim status as national minorities but the discourse of Kurdish political
activism often uses instead the identity frame of peoples, implying their ‘stateless-
nation’ status. External actors cannot easily dissect ideational interests from rational
interests in identity framing and often both motivations exist. The case is illustrated

well in the words of one Afro-descendant leader from Colombia:

‘Pueblo/s afrodescendiente/s’ is definitely more effective [than ‘minority’] in
political terms. Why? Because not only the leaders but also the communities see
the word ‘minorities’ (“minorias”) as a word that minimizes their socio-
economic problems. For instance, it is common to hear in Latin America
sentences like “Afro-descendants have many problems, but they are just a
minority, and we need to solve the problems of all people in the country or
region”. It is important to add that the word ‘minorities’ is also (mainly) seen as
a measure of comparison (only in demographic terms), and many leaders don’t
like it because of that.” -

It is clear that the minority identity frame is not sufficient in many cases to accurately

reflect either the character, the needs or the objectives of the group.

A shared ethnic, religious or linguistic identity serves as a powerful mobilising frame
but these identities contain much internal variation that can undermine attempts to
_establish a unified outward identity, particularly on a transnational level. The frame can
be challenged by insiders and outsiders; indeed, the principle of self-identification
embedded in the minority rights discourse recognises the right of communities to name

themselves and assert their distinctiveness against the forces of homogenisation. The

9 Personal communication with Leonardo Reales. March 2006.
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Roma in Europe, for example, self-identify into several groups such as the Sinti,
Manush, Kale, Rudari and have associated groups such as the Ashkalija, Egyupti and
Travellers (Klimova-Alexander 2005, 30-31); some groups are even reclaiming the
‘gypsy’ identity label, in part to distinguish themselves from ethnic Roma. The
indigenous peoples’ identity frame has fit less well in the regions of Africa and Asia
where indigeneity is not so distinct and where post-colonial states are less willing to

countenance group claims to be colonised ‘peoples’.

The main purpose of forging these new transnational identity frames is empowerment,
particularly to increase the leverage of the group vis-a-vis the state. By distinguishing
themselves from minorities in the main, the groups begin to have a justification for
separate standards, mechanisms and policies. These can give privileged access to
resources, representation and participation. By making the identity frame as
transnational as possible, they also justify attention by IOs to their concerns. When
small and marginalised minority groups associate with a particular transnational identity
frame, they are accessing an international network that can build esteem and alter
relations with the state(s). No longer are they a unique and isolated group; they are part
of that transnational community of indigenous peoples, Roma, Afro-descendants or
caste-affected groups. They are less confined by domestic power structures and
empowered by a diaspora, one of individually weak actors but with a strong collective
voice. In sum, framing their identities as a minority can bring certain advantages;

framing as part of a distinct transnational minority can bring even greater advantages.

Transnational social mobilisation by minorities:

Transnational social mobilisation of minorities occurs where minorities with a shared
identity normally residing in separate states jointly take action in the international
sphere. This mobilisation is social mobilisation to distinguish it from other kinds of
mobilisation that may have distinctly cultural, economic or combative purposes and to
distinguish those minorities who are pon-state actors. A vast literature on ethnic
conflict, power-sharing, irredentism and secession exists already to examine the nature
and scope of mobilisation by minority groups to engage in conflict or governance. This

is an important body of work but it has ignored other forms of mobilisation by minority
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groups that are not only more peaceful but arguably more constructive than combative

or narrowly political strategies.

Transnational mobilisation for social justice is not a new phenomenon. Social
movements, INGOs and transnational coalitions of actors have long been active beyond
the domestic sphere in their efforts to achieve change on global and/or local issues
(Seary 1996; Keck and Sikkink 1998; Chatfield 1997). Among the earliest social foci of
international NGOs have been anti-slavery, women’s suffrage, labour rights and
humanitarian assistance. The transnational mobilisation of non-state actors has been
aided greatly over time by innovations in transportation and communication technology

that have made time and space less of a barrier to collective social action across borders.

No transnational social mobilisation has occurred on the basis of the overarching
identity frame of ‘minority’. Despite the shared experiences of marginalisation and
identity, the divergent social, cultural, historical and political experiences of minority
groups have never been united in a global alliance. Groups in different regions are
embedded in different historical constructions of diversity and state formation, from the
idea of national minorities in ethnic-nation states (e.g. the Hungarians in Romania), to
immigrant groups in civic states (e.g. north Africans in France), to highly fragmented
ethno-linguistic communities in post-colonial states (e.g. India, Nigeria). This produces
a wide spectrum in terms of how governments are disposed to minority rights advocacy.
In Africa, for example, even the concept of ‘minority’ is contested, not least because the
term is associated with colonial governance. There are also very practical divisions
between categories of minority groups: for example, territorially concentrated ethnic
minorities will be more likely to focus on land rights and autonomy issues than
geographically dispersed religious minorities facing restrictions to the expression of
their religious identity. The common ground, i.e. discrimination on the basis of identity,
may be hard to find amid the particularities of each case. There are very legitimate
reasons also why different minority groups should have greater entitlements than others,
given the size of the group, the degree and nature of marginalisation faced and/or the
historical place in society. In addition, many minorities are marginalised, poor and/or
politically impotent. To mobilise resources, access information, create organisational
structures and make international alliances is already a struggle for civil society actors

who do not have to overcome these additional barriers.
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Similarly, there has not been a common issue, such as access to mother tongue
education, which has stimulated minorities from diverse experiences to form
transnational alliances. North-South differences, regional differences and cultural
barriers play a part in this. Groups in the North, for example, particularly in Europe,
may have an easier claim to mother tongue education where resources are less stretched
and several précedents for this kind of education exist, including as recognised in the
regional standards on minority rights. In Asia or Africa, minority groups may prioritise
equal access to education, considering mother-tongue provision of this education as a
much longer-term goal (or unnecessary). Regardless of these caveats, minority groups
may understand that they can better maximise their interests without creating a global
alliance. The women’s movement, for example, has faced many of the same barriers to
mobilisation as minorities but has nevertheless forged transnational movements,
including along issue areas (Friedman 1995; Keck and Sikkink 1998). The evidence
suggests that minority groups have pursued more group-specific paths instead of global

alliances because they see these as more beneficial and more feasible.

Generalisations on transnational mobilisation by minorities are difficult to make
because minority groups will have different motivations for acting (or not acting)
beyond the boundaries of the state. So-called ‘homeland minorities’ (national minorities
historically resident) may find no gains can be made from international advocacy. In
Europe, for example, many homeland minorities have found domestic political
opportunities to be open as a result of strong domestic mobilisation, kin-state support
and/or concessions following conflict. Individuals may connect with a diaspora as a
means of preserving their culture or establishing social capital when far away from their
homeland. Religious minorities may use their international brethren for political support
in the face of persecution from the state or more commonly as part of proselytising or
worship. While cultural associations, diasporas and religious universalism all have a
clear transnational element, they often lack the “contentious politics” (McAdam,
Tarrow, and Tilly 2001) that the present analysis intends to explore. These may
nevertheless serve as useful mobilising structures: for example, some Dalits have used
religious institutions to mobilise and Afro-descendants have found links through

cultural channels like music.



Some insights can be gained by examining the landscape of minority-focused
international NGOs active in international fora. Jackie Smith (e.g. Smith 2004b, 1997,
2004a) categorises nearly 80 percent of social-interest INGOs under seven headings:
human rights; peace; women’s rights; environment; world order/international law;

development/empowerment; and self-determination/ethnic unity.

Table 1.1 Transnational non-governmental organisations by issue area

1993

1953 1963 1973 1983 2000
Issue area N=110 N=141 N=183 N=348 N=685 N=959
Human Rights | 33 38 41 79 190 247
30.0% 27.0% 22.4% 22.7% 27.7% 26%
Environment 2 5 10 26 123 167
1.8% 3.5% 5.5% 7.5% 18% 17%
Women’s 10 14 16 25 62 94
Rights 9.1% 9.9% 8.7% 7.2% 9.1% 9%
Peace 11 20 14 22 81 98
10% 14.2% 7.7% 6.3% 11.8% 19%
World order/ 22 23 37 57 80 109*
international 20% 16.3% 20.2% 16.4% 11.7% 11%
law
Development** | 3 3 7 13 47 95
2.7% 2.2% 3.8% 3.7% 7% 10%
Self- 10 12 18 37 29 20
determination/ | 9.1% 8.5% 9.8% 10.6% 4.2% 2%
ethnic unity

Source: Figures drawn from the Yearbook of International Organizations (1953, 1963, 1973, 1983, 1993,
2000). Table adapted from Keck and Sikkink (1998, 11), Sikkink and Smith (2005, 30), and Smith
(2004a, 268).

*This figure is taken from Smith (2004a) under the heading “Global Justice/Peace/Envir.”, which most
closely corresponds to the “World order/international law” heading used in the other sources.

** This heading is sometimes presented as “Development/empowerment” in the sources used.

INGOs focusing on “self-determination/ethnic unity” is the smallest of Smith’s
categories and also reportedly the only one that has declined over time (Smith 1997,
48). She hypothesises that the decrease may be accounted for either by a shift of such
INGOs to more violent forms of organisation (which would exclude them from her
primary data source, the Yearbook of International Organizations), particularly over the

1990s as ethnic militarism increased; or to a reframing of their issues under another

theme, most probably as human rights issues (1997, 48-49; 2004a, 270). She finds that:
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About half of the groups working to promote indigenous peoples’ rights
were formed during the 1980s. Another organizing frame that may be
displacing the ethnic unity/liberation one is the anti-racism/minority
rights frame. Half of the groups listing this as a key goal were formed
after 1980, and one quarter were formed during the 1990s. (Smith
2004a, 270).

It is not clear how Smith’s figures on ‘self-determination/ethnic unity’ relate to the
current categories of the Yearbook of International Organizations."® The Yearbook
reports that for 2004, 302 international organisations (i.e. INGOs and IOs) were
categorised under the heading “Racial, Ethnic Groups” and 265 under “Minority,
Indigenous Groups”.11 These two categories have generally showed steady growth over
time, with the “Minority, Indigenous Groups™ increasing at a higher rate, in particular in
the period between 1986 and 1995. From 2001 to 2002, the number of INGOs in each
category nearly doubled.'” The two growth periods may coincide with the growth of
indigenous peoples’ organisations around the WGIP (created in 1982) and the
international campaign around the 500™ Anniversary of Columbus’s ‘discovery’ of the
Americas (1992) and with the 2001 WCAR. One of the Yearbook’s earliest records,
from 1924, shows 7 organisations registered under the category of “Nationalities and
races”, suggesting that the institutionalisation of transnational social mobilisation by
ethnic non-state actors has a long history.”* This is in evidence in the case studies:
Afro-descendants pursued forms of transnational mobilisation from the beginning of the

20™ century, while domestically Dalits were beginning to mobilise in the period.

The institutions categorised by the Yearbook include a wide range of bodies, such as
funds, research institutes, foundations, and moribund organisations, in addition to
international legal standards and 10s. The “Minority, Indigenous Groups” category, for
example, begins with the Aboriginal and Torres Strait Islander Commission, a now
defunct body of the Government of Australia, and ends with Young Women from

Minorities, a small European INGO; in between are many organisations predominately

1 Smith indicates that her code on self-determination/ethnic unity was used for groups that were
organised around an ethnic identity to promote solidarity within an ethnic group. Ethnic unity groups
were not necessarily coded as ‘Minority Rights® groups. This only occurred when the organisational
description mentioned rights explicitly, as in minority rights or rights for marginalised peoples.
Personal communication with the author, 23 February 2007.

"1 Union of International Associations, “Figure 4.1.2 Subjects. Number of International Organisations by
Subject Groups: 2004”, Yearbook of International Organizations, 2005. The Yearbook also includes
related categories such as “Peoples”, “Migrants”, “Refugees”, and “Class, Caste, Elites”.

12 Ibid, “Figure 4.2.2(b) Trends in Selected Subjects, 1985-2004”, 2005.

B Ibid, “Figure 4.3.1 Classification of International Organisations: 19247, 2005.

46



working on indigenous peoples rights (e.g. International Indian Treaty Council — an
advocacy INGO), some working on religious minorities (e.g. Institute of Muslim
Minority Affairs — a UK-based research institute) and some for whom only a strand of
their work indirectly impacts on minorities (e.g. International Alert — a conflict
INGO)."

A better picture of minority INGOs is provided in Table 1.2, which gives an overview
of the most active advocacy-focused INGOs, including those working primarily at the
regional level. The INGOs listed here are those whose exclusive focus is on the
situation of ethnic, réligious or linguistic minorities and/or indigenous peoples. This list
does not include INGOs that may give attention to minorities/indigenous peoples as one
of several issues in their repertoire. The minority INGOs combine roles in information
sharing, advocacy vis-a-vis international institutions, research, training/capacity
building, and funding or running small to medium-sized projects, usually at the local

level.

Significantly, most of the INGOs have a primary or exclusive focus on indigenous
peoples; the extensive duration of their transnational mobilisation has led to strong
organisational platforms that have been institutionalised as INGO structures. Only one
of the 18 global INGOs focuses on a particular minority/indigenous group, namely the
International Romani Union directed towards the interests of the Roma.'® This suggests
two points: first, that most minority groups are localised identities that are not easily
framed with a global reach; and second, that transnational mobilisation by specific
minorities is not extensive enough to warrant the creation of INGOs. At the regional
level, the only non-indigenous group to have a dedicated INGO is the Roma; the
indigenous Saami and the Amazigh also have specially dedicated INGOs. Many of the
INGOs have been established by external actors and only about one third of the global
organisations are directed by individuals belonging to minority groups. Although most
of the INGOs are based in the North, many do straddle the North-South divide, working

in close cooperation with organisations in the South and/or North. For example,

" 1t is not clear how the Yearbook decides where to categorise the organisations; several bodies also
asppear under both the “Minority, Indigenous Groups™ heading and the “Racial, Ethnic Groups™ heading.
1> The International Dalit Solidarity Network does work principally with Dalit issues but seeks to
represent the interests of a wide range of caste-affected groups.
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Minority Rights Group International reports that it has over 130 partner NGOs/INGOs

in nearly 60 countries worldwide.

While Smith (2004a) finds that INGOs are increasingly working with regional
organisations, the spread of minority INGOs in Table 1.2 suggests that many continue
to use the UN as a key focus of their activity. All of the INGOs in Table 1.2 have
engaged at some point with the UN fora and about half of these have formal
consultative status with the UN, including seven of the mostly regionally focused
INGOs. INGOs are often work very closely with and within international institutions,
The expertise of IO actors can validate minority claims on norm development; IOs
possess moral influence based on their perceived neutrality; and the political legitmmacy
of IOs is rooted in their state-sanctioned mandates. As discussed below, these are just a

few of the ways that IOs have supported minority norm entrepreneurs.

Table 1.2 INGOs focusing on minorities and/or indigenous peoples.

The country in which the headquarters or secretariat of these organisations is located appears in
parentheses.

Global Cultural Survival (US)

Centre de Documentation, de Recherche et d'Information des Peulpes
Autochtones (DoCip) (Switzerland)

Forest Peoples Programme (UK)

First Peoples Worldwide (US)

International Alliance of Indigenous and Tribal Peoples of the Tropical
Forests (Thailand)

International Dalit Solidarity Network (Denmark)

International Indian Treaty Council (US)

International Movement against All Forms of Discrimination and Racism
(Japan)

International Romani Union (Poland)

International Work Group for Indigenous Affairs (Denmark)

Minority Rights Group International (UK)

Netherlands Centre for Indigenous Peoples (Netherlands)

Rainforest Foundation (UK/US/Norway)

Society for Threatened Peoples (Germany)

Survival International (UK)

Tebtebba Foundation - Indigenous Peoples' International Centre for Policy
Research and Education (the Philippines)

Unrepresented Nations and Peoples Organisation (Netherlands)

World Alliance of Mobile Indigenous Peoples (Iran)

Europe/North | Arctic Council Indigenous Peoples’ Secretariat (Denmark)
America Association for Democratic Initiatives (Macedonia)
European Roma and Travellers Forum (France)

European Roma Rights Centre (Hungary)

Federal Union of European Nationalities (Germany)
Indian Law Resource Centre (US)
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Inuit Circumpolar Conference (Canada/US/Russia/Greenland)
Roma National Congress (Germany/Czech Republic)
Saami Council (Finland)

Africa African Indigenous Women’s Organisation (Burkino Faso)

Commission Amazigh Internationale pur le Developpement et les Droits de
L'Homme (Algeria)

Indigenous Peoples of Africa Coordination Committee (South Africa)
Working Group of Indigenous Minerities in Southern Africa (Namibia)

Asia/Pacific Asia Indigenous Peoples Pact Foundation (Thailand)
Asian Indigenous and Tribal Peoples Network (India)

Middle East N/A

Latin America | Abya Yala Fund for Indigenous Self-Development in South and Meso
America (US)

Amazon Alliance (US)

Coordinator of the Indigenous Organizations of the Amazon Basin (COICA)
(Ecuador)

Indian Council of South America (Peru)

Indigenous Information Network (Mexico)

South and Meso American Indian Rights Center (US)

Using political opportunity structures: the supporting role of international

organisations

International organisations provide a space in which norm emergence can occur. They
provide a focal point for collective action and actors within these institutions frequently
assist in achieving the goals of minority norm entrepreneurs. Minorities need to take on

particular modus operandi, however, to be successful in these international fora.

The interaction of minorities with international organisations has a long history. From
the League of Nations’ minority treaties to the minority NGOs such as the National
Association for the Advancement of Colored People (NAACP) and the American
Jewish League participating at the San Francisco conference to found the UN (Seary
1996, 25-26), and the specialised minority-focused bodies under the OSCE, minorities
have played a role in shaping the mandates and structure of many IOs.

Minorities in turn have frequently looked to IOs as allies in their struggles. At one
extreme, I0s (mandated by states) have intervened to physically protect minorities, as in
cases of genocide: UN peacekeeping missions in Iraq protecting the Kurds, in Bosnia
and Herzegovina to protect the Bosniacs, and eventually in Rwanda to protect the Tutsi
are examples in point. Several 10s have also established specialised mechanisms aimed

at supporting minorities to engage peacefully with states on issues of legitimate interest.
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Treaties with minority provisions are overseen by treaty bodies that review periodic
state reports and provide recommendations for improved implementation. The soft law
standards also have review bodies. The UNDM had the Working Group on Minorities
(WGM), established under the auspices of the UN Sub-Commission for the Promotion
and Protection of Human Rights.' Operating from 1995-2007, the WGM provided
space for minorities to raise concerns, engage in dialogue with states, and for all
participants to examine important general issues pertaining to minorities. This was
replaced from 2008 with a UN Forum on Minorities meeting 2 days per year to focus on
a specific theme. Finally, some ad hoc mechanisms have been established, charged with
reviewing thematic and country-specific concerns, the latter principally upon invitation
of states. At the UN, the position of the Independent Expert on minority issues was
created in 2005 to focus on promoting the implementation of the UNDM and
documenting best practices vis-a-vis minorities."” Related mechanisms, such as the
Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia
and related intolerance, also have a focus that includes attention to minority protection
issues. Other I0s may take up the issue of minorities as it pertains to the objective of the
organisation: for example, the HCNM was created in 1992 by the OSCE to seek
preventative solutions to inter-ethnic tension; and the Organization of the Islamic
Conference (OIC) has been active in organising a series of conferences on Muslim
minorities.'® All of these mechanisms are supported by a cadre of international staff that
regularly organise meetings and consultations with a view to stimulating dialogue and
information sharing relevant to the mandates. For example, within the UN Office of the
High Commissioner for Human Rights (OHCHR) there is an Indigenous Peoples and

Minorities Unit and an Anti-Discrimination Unit.

These mechanisms provide important spaces for minorities outside of the domestic
sphere. The international political opportunity structures enable minorities to make
public statements about country-specific or thematic concerns, statements that might be

blocked or weak in the domestic sphere for security reasons or lack of general public

16 ECOSOC Resolution 1995/31 (25 July 1995).

17 Commission on Human Rights Resolution 2005/79 (21 April 2005).

18 The first conference of Muslim Minorities in Africa was held in Accra, Republic of Ghana from 20-22
January 2003. See Resolution No. 1/10-MM (IS) On Safeguarding the Rights of Muslim Communities
and Minorities in non-OIC Member States. Tenth Session of the Islamic Summit Conference, held in
Putrajaya, Malaysia, from 20-21 Shaaban 1424H (16-17 October 2003). A second African conference
was planned for Tanzania in 2006 and for Asia in 2007. See http://www.oic-oci.org/index.asp, ‘Calendar
of Events’.
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interest. Within these international spaces minorities may be better able to engage in
dialogue with representatives of their state, finding that their government officials are
more accessible (and less discriminatory) in the corridors of UN buildings than in the
offices of ministries at home. Recognition by the IO of the NGO’s right to participate in
the proceedings of the IO’s institutions can be an important “certification” (Tarrow
2005, 194) of not only the organisation but also of the people they seek to represent.
Where the state itself does not represent the interests of a minority, participation in
inter-state dialogue is afforded by the space in I0s. Minority groups can suddenly find
their kin have a seat at the international table and a voice to challenge the actions of
their state from outside. Through statements to international fora, minorities can begin
to formulate a shared agenda around country or thematic issues, a first step in norm
elaboration. The more often groups come together at international meetings the greater
the possibility that they can form supra-national alliances, including with INGOs and
IOs. Several training and fellowship programmes have been established by INGOs and
IOs to support these ends. The OHCHR hosts two fellowship programmes, one for
indigenous peoples and one for minorities.”” MRG and Global Rights similarly conduct
trainings at the UN level and regionally on how to use minority rights standards in
advocacy work. Slowly this is building a pool of minority actors that know how to take

advantage of the political opportunities afforded by 10s.

Where 10s have a specific mandate to work on minority issues, for example through the
legal standards elaborated under its auspices, actors within that IO will have a keen
interest in engaging with minority representatives. This cooperation can assist IO actors
to push for greater state compliance with standards. International mechanisms enable
groups to input into the evolving normative framework of minority rights by sharing
their own perspectives on these norms in theory and practice. For example, the
submission of shadow reports or individual complaints to tréaty bodies can help
advance norm emergence and adherence by states via treaty body recommendations.
Minority actors can also influence agenda-setting by persuading IOs to include new
minority issues in their work. This can precipitate institutionalisation of emerging
norms in IOs and the creation of mechanisms for observing them: for example, the UN

Sub-Commission on Human Rights has played a key role in institutionalising emerging

19 Individuals are nominated by minority or indigenous NGOs to participate in the 1-4 month programmes
in Geneva, where participants are introduced to the UN machinery available for protection of their rights.
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norms on indigenous peoples’ rights and has appointed Special Rapporteurs to

investigate these issues.

In interviews conducted for this thesis, minority NGO representatives repeatedly cited
the UN or similar IOs (such as the EU) as important allies to their cause. As noted in
Table 1.2, hoWever, there are a limited number of minority NGOs that have regular
contact with IOs, often lacking the resources to sustain any serious international
cooperation. NGOs with little experience on the international stage will find 1t difficult
to understand where best to invest their efforts for maximum effect. There are also
some minority groups for whom the domestic political opportunities are open and
effective; this is particularly the case where groups have secured political representation
in governance and/or autonomy. For them, international political opportunities offer

little added-value.

Participation in any IO comes with certain parameters. IO actors can be cautious where
minority groups are not officially recognised by the state, members of the minority
group are engaged in some sort of conflict with the state, or sensitive political questions,
such as forms of autonomy, are at issue. States can veto NGO participation (e.g. under
ECOSOC procedures). Minority NGOs that seek to engage in these fora therefore must
adopt a particular modus operandi to be admitted and succeed. NGOs that advocate or
use violence in their efforts to achieve their goals will find it difficult to gain entry into
IO proceedings. For those who believe that minority power lies in grassroots mass
mobilisation or armed opposition, the IO offers little attraction. Even to engage with
I0s, minorities must make certain concessions: “once NGOs have become recognised
by international organisations, their room to manoeuvre will be limited with regard to
the scope of their activities and their official positions” (Reinalda and Verbeek 2001,
155). The principal concession is to state sovereignty: groups would be unlikely to
solicit state suppoﬁ for claims that challenge directly the sovereignty and territorial
integrity of the state in which they reside. This is evident in the discourse of indigenous
peoples’ rights where advocacy on self-determination in the main focuses on internal
self-determination. As much as the IO affords to minorities in terms of political
opportunities and leverage against the state, the IO is first and foremost an institution
formed for the interests of states and minorities must operate within these limitations.

This may be more challenging for minorities than for other civil society groups since
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many of the issues for which minorities seek remedy touch upon the authority and
structure of the state. Access to IOs, however, can facilitate “voices of moderation”?°
within aggrieved minority communities, particularly where domestic political
opportunities are blocked and violence appears the quickest path to soliciting state
attention. The rules of engagement for civil society participation within 10s are law-
abiding, orderly, adhering to certain repertoires and procedures that enable discursive
pathways to normative change. Offering space for minority NGOs/INGOs within
international fora can stimulate moderate and peaceful forms of mobilisation by

minority groups, provided (and this is a key caveat) that minorities see that change is

possible in using these fora.

Durban or bust: the 2001 World Conference Against Racism

In light of the many challenges discussed above for minority norm entrepreneurship,
there are several reasons why the WCAR was such an important political opportunity
structure for minority groups. It reduced some of the constraints on their norm
entrepreneurship and promised the possibility of new normative commitments. The
WCAR opened up doors for dialogue and gave minorities more esteem for their
identities. They had opportunities to make arguments for change without being accused
of upsetting the status quo because external actors created the opportunities. The topic
of discrimination was not taboo; governments were obliged by way of the WCAR
preparatory processes to discuss it. National and regional consultative meetings
conferred greater authority to minority advocates and the increased media and
legislative attention gave a better sense of accountability for the commitments made.
Several donors created funding streams for civil society participation. This section will
provide an overview of these dynamics, which will be treated in greater detail in the

case study chapters.

The UN World Conference Against Racism, Racial Discrimination, Xenophobia and
Related Intolerance was held in Durban, South Africa, 31 August - 8 September 2001.
For the victims of racial discrimination and related intolerance that travelled from far

and wide to be present it was a deeply moving experience; for South Africans and the

%0 This point on NGOs attending the UN being “voices of moderation” was made by Mr. Karim Abdian
of the Ahwaz Human Rights Organisation at the 2005 session of the WGM.
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rest of the world it was a highly symbolic event, another signpost in the triumph over
apartheid.

This was the third world conference on this topic, predated by the first held in Geneva
in 1978 and the second, also in Geneva, in 1983. The decision to hold a third world
conference on racism was not inevitable: by many accounts the first two world
conferences had been largely ineffective. These conferences were used as a political
forum to criticise South Africa’s apaftheid regime and Israel’s occupation of Palestine
but failed to give adequate attention to the persistence of discrimination across states.
The third conference, coming at the start of a new century, following a decade of
increased confidence in multilateral processes, and with a large pool of interest from
civil society, was supposed to herald a new wave of commitment to equality, justice and
non-discrimination. Three days after the conference ended, following a surge of
diplomacy to secure a text amidst the controversial departure of the US and Israeli
delegations, the September 11 attacks in the US occurred. The convergence of these
events has impacted significantly on the post-WCAR follow-up, shifting world focus to

anti-terrorism measures and related security concerns.

The proposal to hold a third world conference on racism originated in the UN Sub-
Commission on Human Rights with Resolution 1994/2. It came at an important
juncture, following the Presidential election of Nelson Mandela in 1994 and the UN
abolition of the epithet that “Zionism is racism” in all of its subsequent documents as of
19912'  These two issues were important because both apartheid and Israel’s
occupation of Palestine had all but consumed the UN dialogue on ‘racism and racial
discrimination’ to that date. As Sub-Commission member Gay McDougall recalls, in
this period “there was some searching going on for what to do with the racism ‘
agenda”.22 The Sub-Commission was keen to draw states’ attention to a myriad of
contemporary problems linked to racism and racial discrimination (Lindgren Alves
2003). They were also encouraged by the success of the World Conference on Human
Rights held in Vienna in 1993. The General Assembly took up the call for a third world
conference in Resolution 52/111 in 1997, proposing that such a conference be held not
later than 2001.

2! See UN General Assembly Resolution 46/86 (16 December 1991).
2 Interview with Gay McDougall, April 2008.
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The core objectives of the WCAR offered to minorities an important political
opportunity structure in which to push the normative boundaries governing their rights
and recognition in a way that was not in evidence at the 1978 and 1983.meetings. So-
called “victim groups” were to be a primary focus of attention. A series of preparatory
meetings at the regional and global level offered space to meet and develop
organistional platforms and a common agenda. The WCAR outcome document, the
Durban Declaration and Programme of Action (DDPA), presented an opportunity to
embed their claims into an international soft law instrument. States that might
otherwise give little attention to minority concerns were pushed into dialogue by the

demands of WCAR engagement.

A wide array of UN official preparatory processes led up to the final conference in
September 2001. During 1999 and 2000 five regional Expert Seminars were held in
Geneva, Warsaw, Bangkok, Addis Ababa and Santiago de Chile. These proved useful
opportunities for norm-related issues to gain a profile early on in the process. Of
particular significance was the so-called Bellagio Consultation, hosted in January 2000
by Global Rights under its then Executive Director Gay McDougall. The Bellagio
Consultation was a high-level civil society meeting that produced recommendations for
the first draft text of the DDPA prepared by OHCHR. Among the short list of invited
participants were key leaders in the cases considered here: Paul Divakar, Convener of
the National Campaign on Dalit Human Rights (NCDHR); Claire Nelson, the lead
within the IDB on Afro-descendant issues; and Dimitrina Petrova, Executive Director of
the European Roma Rights Centre (ERRC). The consultation suggested themes for the

WCAR, including “Victims Groups’, under which sub-themes were recommended for:

Indigenous peoples; Ethnic, national, religious and linguistic minorities;
"Excluded majorities" (such as Afro-Brazilians or Black South Africans under
apartheid); Migrants, refugees, asylum-seekers and displaced persons; Groups
subject to discrimination on the basis of descent (such as the Dalits and the
Burakumin); People of colour in the Americas.”>

The list signals an interest, conceptually and politically, to consider Afro-descendants
and Dalits as a distinct category from minorities at the WCAR.

Z UN Doc. A/CONF.189/PC.1/10 (8 March 2000): para 50 (emphasis added).
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Regional intergovernmental preparatory meetings were also held: European countries
met in Strasbourg, 11-13 October 2000; in the Americas a meeting was held in Santiago
de Chile, 5-7 December 2000; the African regional preparatory meeting took place in
Dakar, 22-24 January 2001; and the meeting of the Asian group was held in Tehran, 19-
21 February 2001. Each of these prepcoms produced a draft Declaration and
Programme (or Plan) of Action to feed into the global common draft DDPA. The
global common draft was shaped by several intergovernmental prepcoms held in

Geneva.?*

Parallel to these UN sanctioned processes were NGO-led initiatives. NGOs were able
to participate in virtually all of the preparatory processes as observers, offering them
important political opportunities to encourage states to include civil society
recommendations in the draft texts. NGOs typically organised parallel sessions to the
regional inter-governmental prepcoms and tried to influence the outcome of these
processes at the same time as networking amongst themselves. These parallel NGO
prepcoms would issue their own declarations in which they could express views on
normative and substantive issues related to the WCAR.? At the WCAR itself an NGO
Forum was held 28 August — 1 September 2001 just a short walk from the official site
of the UN conference. The NGO Forum issued its own Declaration and Programme of
Action,*® which became embroiled in controversy regarding certain paragraphs relating
to the situation of Israel and Palestine, prompting several NGOs to publicly distance
themselves from the document. In many countries national consultation processes also
fed into both government and civil society positions at the WCAR. In the US, for
example, an Interagency Task Force was created by the Department of State to conduct
consultations with NGOs and other stakeholders in the lead up to Durban.?’ This gave
national platforms/networks an opportunity to coalesce and enabled input from local
NGOs and individuals that lacked the means to participate in the international
preparatory meetings or Durban.

24 The key Geneva-based preparatory meetings were as follows: a special session of the UN Commission
on Human Rights during the period 19 March - 27 April 2001; two Inter-sessional Open-Ended Working
Group Meetings of the Preparatory Committee, 5 - 9 March 2001 and 7 - 11 May 2001; two preparatory
intergovernmental meetings held 1-5 May 2000, and 21 May - 1 June 2001; and further meetings of the
Preparatory Committee, 30 July to 10 August 2001.

% For access to NGO Fora outcome documents, see http://www.icare.to/docs-wcar.html (accessed 5 May
2009).

28 pttp://www.icare.to/wcar/finalngodeclarationandpoa.html (accessed 5 May 2009).
%7 http.//www.state.gov/p/io/uncnf/wcar/c1577.htm (accessed 24 April 2007).

56


http://www.icare.to/wcar/finalngodeclarationandpoa.html
http://www.state.gov/p/io/uncnf/wcar/c1577.htm

An estimated 18800 people were in Durban to follow all of the events held in
connection with the WCAR (OHCHR 2001, 2). The NGO Forum saw the attendance of
some 7000 representatives (in contrast, the 1978 and 1983 conference had 33 and 50
NGOs respectively) (OHCHR 2001, 6).® At the intergovernmental conference, 163
governments were present, including 16 heads of state and 58 foreign ministers (Banton
2002b, 359). The scene was set for a remarkable event, significant not only in its
historic location but in the optimism that a third world conference would mark a

genuine step forward.

After the firm international attention to the Vienna World Conference on Human Rights
in 1993 and the Beijing World Conference on Women in 1995, there was a sense among
civil society actors that such conferences were (at worst) good spaces for networking
and (at best) could offer an opportunity for normative change and renewing political
will to implement existing standards. The WCAR was no exception in this regard. For
victim groups, this was not just another conference, however; it was a deeply personal
journey, an assertion of their right to equality and a challenge to the discrimination,
marginalization, violence and injustice that was part of daily life for many who

participated in the Durban processes.

The WCAR was a good political opportunity structure for several reasons. The focus on
not only racial discrimination but also ‘xenophobia and related intolerance’ gave a
broad frame under which many groups could legitimately classify their interests. It was
a densely concentrated process, spanning some 18-24 months of organised preparatory
events, a useful time frame in which to launch a campaign and mobilise interest. World
conferences are also very media friendly events, providing groups a chance to gain
media attention in the domestic arena and internationally. The UN and other
international donors (such as the Ford Foundation, Inter-American Foundation, and
bilateral or multilateral development agencies) were willing to provide resources for
NGOs to attend international meetings, organise local, national and international
consultation processes and undertake related educational and campaigning projects.
These kinds of funds would have been a lifeline to small and large NGOs alike
representing groups who do not always figure prominently in funding agendas; the

2 See also UN Docs A/CONF.92/INF.2 (5 October 1978): p. 34 and A/CONF.119/INF .4 (1 December
1983): p. 36.
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WCAR gave a legitimate motivation for targeting funds to NGOs with a mandate to

promote the interests of specific ethnic groups.

New forms of transnational mobilisation were a key feature of the WCAR processes.
Civil society formed some 35+ caucuses for the preparatory processes, which became
the basis of 25 Thematic Commissions (TCs)? created at Durban for the purposes of
negotiating the NGO Declaration and Programme of Action. Those outside the TCs
were less likely to have their recommendations included. Many NGOs were only able to
attend Durban itself, by which time lobbying to introduce new ideas or text was all but
useless, leaving them to focus principally on networking. The TCs on African
Descendants, Indigenous Peoples, Roma/Sinti/Travellers, and Dalits and caste-based

discrimination were among the largest and most active.

The original General Assembly resolution 52/111 authorizing the WCAR named only
two groups specifically: migrants and indigenous peoples. It is significant, therefore,
that the final DDPA makes mention of not less than 21 different groups as victims of

racism, racial discrimination, xenophobia or related intolerance, namely:

Africans and people of African descent

Arab communities

Asians and people of Asian descent

ethnic, cultural, linguistic and religious minorities
indigenous peoples

people infected or affected by HIV/AIDS

Jewish communities

migrants

Mestizo populations of mixed ethnic and racial origins
Muslim communities

Palestinian people

refugees and asylum-seekers, internally displaced persons
certain religious communities
Roma/Gypsies/Sinti/Travellers

victims of trafficking

women and girls

 The Thematic Commissions were as follows: Administration of Justice and Criminal Justice; African
Descendants; Anti-Semitism; Asians and Asian Descendants; Colonialism/Foreign occupation; Dalits and
caste discrimination; Disabled; Displaced Persons/Migrants/Refugees/Asylum Seeks; Education,
Information, Communication ad Media; Ethnic Minorities; Gender; Globalisation, Poverty Social
exclusion and environmental racism; Hate crimes/Ethnic cleansing/Conflict/Genocide; Health and
HIV/AIDS; Indigenous Peoples; Labour; Legal measures, policies and practices; Palestinians/New forms
of Apartheid; Religious intolerance; Reparation and Compensation; Roma/Sinti/Travellers; Sexual
orientation; Slavery and Slave trade; Trafficking; Youth and children.
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Not all groups were successful in their bids to secure recognition of their concerns;
indeed many more groups are distinctly mentioned in the NGO Forum outcome
documents. Several factors contributed to the ability of groups to be recognized by the
inter-governmental forum, including the size of the group lobbying (both in terms of the
population size of the group as a whole and the number of delegates directly engaged in
the WCAR processes); the presence of the group’s representatives in WCAR fora and
their skill as advocates in the international sphere; the willingness of states to take up
the issues of concern to the groups; and the preexistence of agreed normative standards

and other multilateral commitments vis-a-vis the group.

Arguably, state willingness trumped all other issues since it was states that made
decisions on whether to adopt language for the final outcome documents. NGOs could
make recommendations and lobby for certain paragraphs but without strong state
support (or least, in the absence of strong state objections) these recommendations
would remain on the cutting room floor. Groups that represented large constituents
living in many different states were in a better position to use domestic media and other
advocacy tools (e.g. parliamentary allies) to leverage support for their
recommendations. They could also target multiple states to encourage adoption of their
relevant paragraphs. A large team of advocates would enable this logistically and
would also give their group a visible presence in the field of ‘victim groups’ at the
meetings. Quantity does not always mean quality, however, and regardless of the
number of delegates, victim groups’ representatives needed to be savvy persuaders with
an understanding of multilateral negotiating processes. Presence and hard lobbying in
the regional intergovernmental prepcoms and the Geneva global prepcoms were key to
success at Durban. Where past lobbying had established precedents and socialised
states to certain language and provisions, victim group advocates had a better chance of

securing state endorsement for their recommendations in Durban.

This is evidenced in part by the final outcome documents where certain victim groups
are privileged over others in the text. The DDPA dedicates distinct ‘chapters’ to four
groups: Africans and People of African Descent; Indigenous Peoples; Migrants; and
Refugees. The latter two issues have obviqus cross-border implications and would be

the source of important economic concerns for states as well. Indigenous peoples have

59



over the past three decades been a visible presence in multilateral fora, repeatedly
securing attention to their concerns in outcome documents; this socialisation was carried
through at Durban. Africans and People of African descent were aided by state interests
from both Latin America and Africa in seeing these paragraphs figure prominently in
the final documents. Several other groups are addressed under the chapter ‘other
victims® (women; Roma/Gypsies/Sinti/Travellers; trafficked persons; people of Asian
descent; national or ethnic, religious and linguistic minorities; and children). It is not
clear why these groups are lumped under the ‘other groups’ general heading, rather than
separate paragraphs.’® Given the preoccupation of states with the controversial inter-
state debates that dominated the WCAR processes, the success of victim groups in

bringing any attention to their issues should be lauded.

Ideational and rational interests of states were both in evidence at the WCAR. The inter-
state discourse on racism within the UN historically has been a proxy for criticisms of
colonialism, specifically, and the dominance of the West, more generally. The discourse
has been dominated by an underlying political agenda that claims racism, manifest
through colonialism, perpetuates the structural inequalities faced by many (post-
colonial) states in the international system. While there is a valid ideational critique in
these assertions — the idea of racial hierarchy was used to justify colonialism — this point
is often overplayed while the persistence of racism in all countries is ignored (Banton
2002a).?! From a rationalist perspective, many Southern states sought to use the WCAR
as an arena for gaining financial concessions for the negative legacies of colonialism
and slavery.’? From an ideational perspective, Northern states were ill-placed to oppose
a world conference without appearing ipso facto to oppose combating racial
discrimination, xenophobia and related intolerance. At the WCAR concemns with racism

between states were still overshadowing attention to racism within states.

Norm entrepreneurship was constrained for many groups in the WCAR because states

were most concerned with the big debates on slavery reparations, colonialism and

3 Women, in particular, are often privileged in such texts and states are socialised to women’s concerns
in these kind of fora. The interest of mainstream women’s NGOs in the WCAR was weaker, however,
and with a weaker presence can come weaker outcomes.

3! See also Banton’s (1996) work analysing state submissions to CERD.

32 GRULAC (Group of Latin American and Caribbean) states were caught somewhere in between:
aligned with Southern states over concerns of global financial inequalities but likely cognisant,
particularly in the context of the WCAR, of the lingering structures of European colonialism in many
states of the region.
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Israel’s occupation of Palestine. Some minority groups were able to profit from this: for
example, Afro-descendants gained the support of the Africa group by highlighting
common interests pertaining to the transatlantic slave trade. Dalits, in contrast,
struggled to secure state support on caste-based discrimination because India was a
broker for the Western Group of states in their efforts to avoid reparations for

colonialism and slavery.

Several new bodies were created as formal WCAR follow-up mechanisms. The first
such mechanism was a Group of Independent Eminent Experts, comprised of one
individual nominated by the UN Secretary-General from each of the five regions. The
Commission on Human Rights created a second follow-up mechanism, the
Intergovernmental Working Group on the Effective Implementation of the Durban
Declaration and Programme of Action. The Commission also created a Working Group
of Experts on People of African Descent (WGPAD),” as requested by the DDPA. There
has been very little rehashing of tense Durban debates within these mechanisms and so
far the Intergovernmental Working Group and the WGPAD have been choosing
important but innocuous thematic foci for each session (e.g. for the 2007 session the
foci were national actions plans to combat racism and a discussion of racial profiling,
respectively). A new Anti-Discrimination Unit was established at the OHCHR with a

mandate to support the Durban follow-up mechanisms.

These instruments have been poorly attended by civil society. NGOs deeply engaged in
the Durban processes took an early interest but were soon disappointed with the results.
The 2006 session of the Intergovernmental Working Group was attended by 18 NGOs;
in the 2005 session, the WGPAD was attended by 15 NGOs.** The low presence is the
result of lack of funding by NGOs to participate in the (Geneva-based) meetings; a lack
of awareness of the meetings; and a belief that attendance at the meetings is not useful
for their advocacy objectives. Some NGO activists have lamented that (bar a few
exceptions) there is a dearth of firmly committed individuals sitting in these

mechanisms.

The set of institutions nevertheless continues to expand. In December 2006, the General

3 See Commission on Human Rights resolution 2002/68 (25 April 2002).
3 See UN Docs. E/CN.4/2006/18 (20 March 2006) and E/CN.4/2006/19 (6 December 2005),
respectively.
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Assembly adopted a resolution to convene in 2009 a Durban Review Conference
(DRC).* The proposal was tabled by South Africa, with strong support from the Africa
Group and the OIC member states.*® The United States and Israel voted against the
resolution”land Canada signaled early on its intention not to participate in the process.
The EU member states predicated their participation on no reopening of the DDPA. In
the opinion of one key INGO representative in Geneva, the meeting “is simply a waste
of money, energy and everything!” given the permanent mechanisms that already
exist.”® Civil society has not expressly lobbied for the DRC and NGO participation in
the prepcoms was low.* In the DRC outcome document,*’ very little had shifted in
terms of state positions on Dalits and Afro-descendants: the latter are mentioned
specifically once again but ‘work and descent-based -discrimination’ is omitted. With
little funding tabled for civil society participation and no official NGO Forum held, the

DRC did not match the important civil society mobilisation witnessed at Durban.

The impact of the WCAR on the international protection regime for minorities is mixed.
The status of the outcome documents as soft law does matter, evident not least in the
firm fighting between states over their content. The change exhibited therein has been
used as the basis for subsequent construction of norms and institutions. The WCAR
also was an important moral and political rallying point for groups who usually feel that
their issues are not a priority. New forms of transnational mobilisation emerged for
Durban and many WCAR actors remain active on the international stage. Many “victim
groups” made symbolic gains, securing recognition in the media and/or the WCAR
outcome documents. The Durban conference pushed the spotlight on state practice
internally to combat racism, a spotlight that in 1978 and 1983 only shone brightly on
South Africa and Israel.

Racial discrimination may still be more of a foreign policy issue than a domestic policy
issue for some states but non-state actors are now much more active agents in this
discourse. In the WCAR, Dalits and Afro-descendants had ambitious goals for

expanding the normative framework of their rights and benefited greatly from the

3 UN Doc. A/RES/61/149 (7 February 2007): para. 33.

% UN Doc. A/C.3/61/L.53/Rev.1 (17 November 2006).

37 An additional four states abstained on the resolution: Australia, Canada, Marshall Islands and Palau.
38 Atsuko Tanaka, personal communication, February 2007.

39 The meeting report of the first substantive session of the DRC Preparatory Committee shows only 26
NGOs registered to attend. UN Doc. A/63/112 (9 July 2008): p. 21.

“UN Doc. A/CONF.211/L.1, 24 April 2009.
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funding and political opportunities afforded by that process. They have had greater
success since Durban in getting their issues on the international agenda and have
witnessed important strides in norm emergence. Their goals have not always aligned
with state interests, however, and the path to normative change has not been easy. The
case studies will review these developments in greater detail. The next section will
provide an overview of norm entrepreneurship by indigenous peoples and Roma, whose
experiences at the WCAR and beyond are instructive for understanding norm

emergence on group-specific rights.

Norm entrepreneurship by indigenous peoples and Roma: a model for other

minorities?

This thesis aims to identify trends across groups that have diverted from the mainstream
minority protection regime to forge group-specific norms. Indigenous peoples and
Roma have both had successes in this regard. They have used framing and political
opportunity structures to build strong transnational organisational platforms that have
helped to secure the emergence of new normative standards and mechanisms
specifically for them. International institutions have played a significant role in
supporting these emerging norms. They have also both struggled with issues of
leadership, accountability, and self—identi_ﬁcation. These points have been documented
in a handful of important studies by IR scholars on the indigenous peoples’ global
movement (e.g. Brysk 2000; Wilmer 1993; Keal 2003; Niezen 2003) and on
transnational mobilisation of Roma in European and UN institutions (e.g. Vermeersch
2006 and Klimova-Alexander 2005). In order to establish a frame of reference for the
case studies on Dalits and Afro-descendants, some key points from the experiences of
indigenous peoples and Roma will be summarized here. This will inform the analysis of
broader trends on group-specific norm entrepreneurship that is offered in the concluding

chapter of the thesis.

Indigenous peoples: leading the way for group-specific norms
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Although the opposition that indigenous peoples have faced in norm entrepreneurship
often is rooted in material interests of states, their success in norm emergence cannot be
explained easily by rationalist theories. The efforts of indigenous peoples to secure
recognition of their special status and rights within the state and transnationally have
opened up space for other minorities whose demands can seem less radical in

comparison.

Transnational networks of indigenous peoples’ organisations emerged in the 1970s,
guided by their own initiative and the support of international actors. The early
gatherings brought together individuals from the Americas, Nordic states, Australia and
New Zealand. In Latin America, for example, Brysk (2000) finds that the international
and local mobilisation of indigenous actors happened more or less simultaneously, with
less success‘ in forging a strong presence at the national level in between. This is partly
 attributed to the lack of allies among national political parties, including on the left, who
tended to regard indigenous peoples with the same discriminatory attitudes as society at
large and/or who favoured class-based agitations (Brysk 2000; Warren and Jackson
2003). Discrimination also impacted on the willingness of individuals to self-identify
as indigenous peoples and thus to associate themselves with national movements (Brysk
2000, 86). Moreover, while traditional structures of organisation and authority
remained intact within many indigenous communities, indigenous mobilisation was
constrained by the political climate of authoritarianism, as in Latin America, and/or
government prohibition of political organisation by indigenous communities that was

commaon across states.41

The international dimension was important to their mobilisation from the beginning.
States had invested some authority in international organisations to help regulate the
status of indigenous communities. The ILO was charged from the 1920s with
investigating the situation of indigenous labourers, culminating in the adoption in 1957
of ILO Convention 107 Concerning the Protection and Integration of Indigenous and
other Tribal and Semi-Tribal Populations in Independent Countries (Thornberry 2002).
The Inter-American Indian Institute was created in 1940 under the Convencién

Internacional de Patzcuaro, eventually becoming a specialized agency of the OAS to

41 For example, in Canada the 1927 Indian Act outlawed the organisation of political groups by
indigenous peoples (http://www.afn.ca/article.asp?id=59 (accessed 1 June 2009)).
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coordinate national policy and research on indigenous populations (Brysk 2000, 125).
Many of the grievances made by the communities pertained to encroachment on their
lands by resource extraction policies supported by governments often in cooperation
with international donors and corporations. Many communities were also penetrated by
‘international actors aiming to help them, in particular the church, development
practitioners and anthropologists, whose sympathy to the plight of indigenous groups

prompted them to encourage mobilisation within the communities.

These latter international actors were instrumental in forging early organisational
platférms. Three northern-based INGOs with mandates to support indigenous peoples
were founded in the late 1960s and early 1970s: the International Work Group for
Indigenous Affairs (1968); Survival International (1969) and Cultural Survival (1972);
Anti-Slavery International was also focusing on indigenous communities in this period.
The World Council of Churches co-sponsored the first international meeting on
indigenous issues (attended primarily by anthropologists) in 1971 in Barbados (Brysk
2000, 64). INGOs were funding indigenous mobilisation activities: Oxfam and the
Inter-American Foundation were among the early contributors (Brysk 2000, 97 and
201).

There were also important efforts by indigenous leaders directly to organise themselves
across borders. The Saami Council was created in 1956 as a regional network across
several Nordic states. The National Indian Brotherhood, established in Canada in 1968,
extended existing contacts within the Americas to forge links with indigenous leaders in
New Zealand and the Nordic states on visits in the early 1970s. From 1974-1975 they
held a series of international meetings at which the term and shared definition of
‘indigenous peoples’ was elaborated (Sanders 1980). The delegates also founded the
World Council of Indigenous Peoples, the first transnatio