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Abstract of Thesis:

UNHCR and International Refugee Law: from Treaties to Innovation

Since its establishment in January 1951, the United Nations High Commissioner for
Refugees (UNHCR) has played a unique and pivotal role related to international
refugee law. The thesis explores the bases for this role and the approaches adopted
by UNHCR to strengthen its role since the onset of the crisis in refugee protection in
the 1980's. UNHCR's creation of doctrinal positions, that is, the organisation's
written views of what refugee law should be, are featured as a crucial means
employed by UNHCR to further the elaboration of the refugee law framework.
UNHCR's innovative approaches related to States' accession, implementation, and
application of international standards for the protection of refugees, such as
capacity-building, are highlighted as means to enhance the effectiveness of

international refugee law.

The thesis commences with an overview of the historical and statutory foundations
for UNHCR's role related to international refugee law, in chapter 1. The content of
UNHCR's responsibilities, which concern the development and effectiveness of
international refugee law, and the work the organisation carries out in order to fulfil
these responsibilities, are explored in chapter 2. The flexibility in UNHCR's
international law role, attributable to formal means to modify UNHCR's
responsibilities and techniques adopted by the organisation, is elaborated in chapter
3.

The increasing divergence between UNHCR's and States' approaches to refugee law,
with the significant consequence that the weaknesses in the treaty law framework
and in the means for ensuring its effectiveness, particularly its application, have
become increasingly prominent, are the subject of chapter 4. The approaches
adopted by UNHCR to address the weaknesses in the treaty law framework are
evaluated in chapter 5 while the new activities carried out by UNHCR to strengthen
the effectiveness of international refugee law are reviewed in the final chapter,

chapter 6.



Summary Table of Contents

LISt Of CaSES...ueiueiiiicriceeeceeecee et rer e reeree e sasesae e s sasasssassssaesssessnsasaseesssesnses 9
List of Instruments: Agreements, Arrangements, Conventions, Directives,
Declarations, PrinCIPIES ........c.ceeeveierirersinineeerere et see e see s sesee e e 11
LiSt Of ADDIEVIAIONS ......uuvvieieeiiiieieiiiricetieeeiriecettee e e eessrsseeeeessssssnsneesrnneas 15
PIEEACE ...ttt ettt te et e ae e sbe e s e e e e e e se s s s e e aneeaeeenaeeenseesneens 18
INEEOAUCHION.....cceeieteereeeeete et ere et e et e e e e s seeeseessaeeseraesssessnsnerneessnans 21
Chapter 1: FOUNDATIONS FOR UNHCR'S INTERNATIONAL
REFUGEE LAW ROLE......oieeiiieeeececcttereenreeeteesreeecenenes 33
1.1.  INTRODUCTION ......oovtiererrrcreeeeeeeeeeereeceeeeseeeesneessseesensesnennes 33
1.2. HISTORICAL FOUNDATIONS .......ooooreerrrreereeeereeesneecneenne 34
1.3.  STATUTORY FOUNDATIONS ......coeieereeeeeenreeeeeeerereeeeeneens 50
1.4, CONCLUSION......otiteerteerenreesteeteeesreeesssesseeesseeessessseeessseensessnns 62
Chapter 2: UNHCR'S STATUTORY ROLE AND WORK RELATED TO
REFUGEE LAW ...ttt crteectseesseeeneesesrenssenanes 64
2.1.  INTRODUCTION ......ooorrierteereeeerieeenreecsaeeeeeessseeessesssnsesssessennns 64

2.2.  UNHCR AND THE DEVELOPMENT OF REFUGEE LAW ...65
2.3.  UNHCR'S MANDATE CONCERNING THE

EFFECTIVENESS OF REFUGEE LAW .......ccccccoiviniininccnnens 83
2.4. UNHCR'S WORK CONCERNING THE EFFECTIVENESS
OF REFUGEE LAW ........ccooiiiiciiiirnicniinnecsieinnenes 93
P2 60 (@) 51 6137 (0 )\ PN 99
Chapter 3: FLEXIBILITY IN UNHCR'S INTERNATIONAL LAW ROLE ...103
3.1.  INTRODUCTION .....cccosesuiirriiirierieisieisscenesessesesssessesassessens 103
3.2. STATUTORY MEANS FOR UNHCR'S ROLE TO
EVOLVE ..ottt sesaennes 104
3.3. UNHCR'S INTERPRETATION OF ITS INTERNATIONAL
PROTECTION FUNCTION ......ccccoviiniiiiiniccinicieicneee 109
3.4, UNHCRDOCTRINE ........ccccomimiriiirinientcncnircecseecncnes 117
3.5, CONCLUSION......coctvrrrirrersrrenisnieiiesee s ssaesesaenns 138
Chapter 4: THE CRISIS IN REFUGEE PROTECTION ........c.ccccoveeuircnennnncne 141
4.1. INTRODUCTION .....ccccorsritriririniniciinnrsininsceneseseesseneens 141
42. UNHCR'S CHANGING RELATIONSHIP WITH STATES ...142
4.3. 'WEAKNESSES IN THE TREATY FRAMEWORK ............... 151

44. 'WEAKNESSES IN THE MEANS FOR ENSURING THE
EFFECTIVENESS OF INTERNATIONAL REFUGEE LAW 161

4.5. CONCLUSION.. ..ottt 170
Chapter 5: UNHCR'S INNOVATIVE APPROACHES TO ADDRESS

WEAKNESSESIN THE TREATY FRAMEWORK ................ 175

5.1. INTRODUCTION ......ccooevmiinrmiririiiriincscsisncssesissssesensnens 175

52. 'WEAVING A MORE COMPLETE FRAMEWORK................ 176

5.3.  UNHCRDOCTRINE ......cccoevimimiiiiiiincninieeiecacneiens 188

5.4,  CONCLUSION......cccoieiiriiiicinenirstecsicsssssisssesessessessenens 206



Chapter 6: UNHCR'S INNOVATIVE APPROACHES TO IMPROVE THE

6.1.
6.2.

6.3.

6.4.

6.5.

Conclusion ...

Bibliography

EFFECTIVENESS OF INTERNATIONAL REFUGEE LAW 214

INTRODUCTION .....cooviiiiirricriniicriicnrcniceressesssessesessssenns 214

ACCESSIONS TO CONVENTIONS FOR THE

PROTECTION OF REFUGEES.............ccccoviiiiiiiiniiicicnnn, 216

IMPLEMENTATION OF CONVENTIONS FOR THE

PROTECTION OF REFUGEES ...........ccoeonmniicniiincnininiinnene 219

APPLICATION OF CONVENTIONS FOR THE

PROTECTION OF REFUGEES .........cccocooviniiniircniriirinneae 229

CONCLUSION.....cocttiinminiiirieintetesiessestescsesssensesssssessseneses 246
...................................................................................................... 252
...................................................................................................... 269



Table of Contents

LISt OF CaSES.c.eeuiuieririeirteteiteteteseee e s sttt esesae st e st e ses e st et essesrseseenanansans 9
List of Instruments: Agreements, Arrangements, Conventions, Directives,
Declarations, Principles .........ccoeeeveernininneneeincieeecteceeneseeee e 11
List Of ABBIEVIAtIONS .......ccueeveeeiririeieninerercnt et sse ettt sae e e sesse e enee 15
PrEface ..oovooeieeiicecerte et ettt et bt 18
INtrOAUCHION. ... coueieiiteeienreeee ettt ettt e s st st e saasaesseasaes 21
Chapter 1: FOUNDATIONS FOR UNHCR'S INTERNATIONAL
REFUGEE LAW ROLE........cccoitteiteineetetetesiee e eeesesee st stessnsssesaessasssnene 33
1.1.  INTRODUCTION ......ouiiriiiiiecticrteeieecteectesesessseesnsessaesnesesaaesssessnssesns 33
1.2.  HISTORICAL FOUNDATIONS .......ccoooieirtrerrreneree e eee s seeseenaes 34
1.2.1 Refugee Organisations Created by the League of Nations.......... 35
1.2.1.1 Responsibilities related to international refugee law.......38
1.2.2 Subsequent Refugee Organisations .............ccoceeeveceerereereereenesnnns 42
1.2.2.1 Responsibilities related to international refugee law .......45
1.2.3 The Need for a New Organisation.........ccccecceeveervevrerervesrereeeeanens 49
1.3. STATUTORY FOUNDATIONS ........oocieeirirerenerreneseeseesesesseeenas 50
1.3.1 Responsibilities Related to International Refugee Law............... 53
1.3.1.1 Tracing the historical foundations .............ccceereerevennennee. 55
1.3.1.2 Purpose of responsibilities: international protection ....... 58
1.3.1.3 The Essential Link to International Refugee Law: the
1951 Refugee Convention .........c.ceeeeeveeeceernuecnneesuenseenennens 60
1.4, CONCLUSION.....ccttottirtinieeeesreeireeneeestesssresssesstassseessssesssasssssesssesesnsanes 62
Chapter 2: UNHCR'S STATUTORY ROLE AND WORK RELATED TO
REFUGEE LAW ...ttt esresesee e seesssesseseesaessessteeessessssssssssssasasenne 64
2.1.  INTRODUCTION ....cccoctriiiirrenieireeiertesneenreesaeenessseeresseesesstessessesnsesaes 64
2.2.  UNHCR AND THE DEVELOPMENT OF REFUGEE LAW ............. .65
2.2.1. UNHCR's Mandate ...........ccceeeereerrrsenneenieeeeneenteeeenereesseeeenens 65
2.2.2. UNHCR's Contributions to International Treaties for the
Protection of Refugees..........cccocvievecienicneninneceeceeeeecene 66
2.2.2.1. 1957 Agreement relating to Refugee Seamen .....66
2222 1967 Protocol relating to the Status of
RefUZEES......cocieeeee ettt 68
2.2.3. UNHCR's Contribution to other Instruments.............ccccceceerunenne. 73
2.2.3.1. International human rights treaties ...................... 73
223.2. International agreements on particular topics
that affect refugees........ccocvvvevvevircnencncnricrieeenn 75
2233. Regional instruments ..........ccccoceeveveieeneennccncencne. 77
22331 ATICA .. 78
22332 EUTOPE.....oeeteeecrectececceece et 79



2.3.  UNHCR'S MANDATE CONCERNING THE EFFECTIVENESS OF

REFUGEE LAW ...ttt sttse et sae e sse s st st st esaessnssasssenessaes 83
23.1  EffeCtiVENESS.....ccceereveerririeieneieieeeneneseescseeeeetssessesseesesneraeesues 83
2.3.2 Ratification of Treaties .........ccceevervverveererserirerenieereeteereeneeeeens 87
2.3.3 Implementation of Treaties in National Law.........c..ccccerveerennenne. 88
2314 APDPLCAHION.....ccomieeiieieietiee ettt 92
24. UNHCR'S WORK CONCERNING THE EFFECTIVENESS OF
REFUGEE LAW ....coiiiieireteeeenieceeseseeeesaesreseesese st sacsseee st ssessessensenensesses 93
24.1 Work Related to Ratifications and Accessions.............ceoeeeeuennen. 94
242 Work Related to Implementation..........c.ccccoveecerverercrericrenceneenes 96
243 Work Related to Application ...........cceeceeveeeveeeerreenieereenressesnenns 97
2.5,  CONCLUSION.....ccoctirtrtertrteneeesresstessesseassessessesssessssssssessassassassassesssasses 99
Chapter 3: FLEXIBILITY IN UNHCR'S INTERNATIONAL LAW ROLE...103
3.1.  INTRODUCTION ......cooteoricteerinirrisieeereesresessesessessassssssessessessessssssenes 103
3.2. STATUTORY MEANS FOR UNHCR'S ROLE TO EVOLVE............ 104
3.3.  UNHCR'S INTERPRETATION OF ITS INTERNATIONAL
PROTECTION FUNCTION .......oociiiritrieieeneneesieteesee st sesee e ese e sseseeaeseas 109
3.3.1 Authority for UNHCR to Define and Perform Additional
Responsibilities: Implied Powers.........cccooueieieeninnnicnncneeiencnne. 113
3.4, UNHCR DOCTRINE ......cccoctiirienetnreenieestesteseerasse e e sses e sessaessennas 117
3.4.1 The Evolution of UNHCR Doctrine............ccceceererreeruererervansaens 120
3.4.1.1 Emergence of UNHCR doctrine: 1950-1966................. 120
3.4.1.2 Extension of UNHCR doctrine: 1967-1981.................... 123
3.4.1.3 Expansion of use of UNHCR doctrine: 1982-present ...128
3.4.1.3.1 1982-1989 ......oocviieerereereeeeeee e 128
34132 1990'S ....cverereveneneeeeee et 130
34.133 2000 to Present......c.occeeeeeeerreenceeererensnnenns 133
3.4.2 Authorty for UNHCR's Issuance of Doctrine..........cc.ccccevueenene 135
3.5, CONCLUSION.....cccceetritenieriertetestenreeesstsetesesssestessessessassesssessessessssanens 138
Chapter 4: THE CRISIS IN REFUGEE PROTECTION ........ccccootvviineniierenenne 141
4.1. INTRODUCTION .....ccecirieiriiieirienieneneesesseeeessstsstesssssesssesssssesssensas 141
4.2. UNHCR'S CHANGING RELATIONSHIP WITH STATES ............... 142
4.2.1  COOPETALION......ccurereeeeerreeiereeeessseesstesseseresssesseessessaesssessanessanns 142
4.2.2 DIVEIZEINCE .....ccuererrecerreeerieessireseesesssssasssessessesaesassssessessessasnsas 145
43. 'WEAKNESSES IN THE TREATY FRAMEWORK ........cccccecvcvrueneen. 151
43.1 Gaps and AMbIGUILIES........ccevvereererrirerrenierreerereeseeee e eeaenaeas 152
4.3.2 Different Standards for Different States .........c.ccceevervuevrvveruennen. 154
4.3.3 Obstacles to the Completion of the Treaty Framework............. 156
44. WEAKNESSES IN THE MEANS FOR ENSURING THE
EFFECTIVENESS OF INTERNATIONAL REFUGEE LAW..........ccccecveenen. 161
44.1 Problems with Ensuring Ratifications and Accessions.............. 161
4.4.2 Problems with Implementation............cccecceeverereeieecceecenie e 164
4.4.3 Problems with Application ...........cccoeveeveevererinseesrenesiesressuennes 166
4.5.  CONCLUSION.......cocectrtrtrtrteentetestsrtses s stssessesee e sestsssssssessessssesssens 170



Chapter 5: UNHCR'S INNOVATIVE APPROACHES TO ADDRESS

WEAKNESSES IN THE TREATY FRAMEWORK .......ccccccovniniriiiincninins 175
5.1.  INTRODUCTION .......cooiiiinieieieineeereeseeieniensessessestsacssesseseeseonsssennene 175
52. WEAVING A MORE COMPLETE FRAMEWORK.............ccceceeuuuee. 176
5.2.1 The 1951 Refugee Convention as the Central Agreement ........ 178
5.2.2 Human Rights Instruments ...........ccccceverveemveremnncesrenrcrsenscnnennenes 179
5.2.3 Other Sources of International Refugee Law ..........cccccoennnncne 186
5.3.  UNHCR DOCTRINE ........coeiiieteieieecteeneestenscsssssssessesesseessssensons 188
5.3.1 Filling GapS......cocerverrieriiiriieeeeieseesreeteseessessee e esneseeeseesansnes 189
5.3.2 Clarifying AmMbiguities .........ccecerrerreereneneereernrcccecnecressesenaens 192
5.3.3 Influencing the Development of Refugee Law..........cccccoueueeneee 199
5331 Treaty 1aw ...ceeeueeuiereceieeeeerteeeeeeete e 199
5.3.3.2 Customary international refugee law............cccccuruennneee. 201
5.3.3.3 General principles of Iaw .........cccccocerininniineciircicnne. 205
54. The CONVENTION PLUS INITIATIVE......cccccecivinnniereinnccnreennas 206
5.5.  CONCLUSION......ccitiemitiinenteriteseee s tecenessessessessestsstessssesss e saesssns 209
Chapter 6: UNHCR'S INNOVATIVE APPROACHES TO IMPROVE THE
EFFECTIVENESS OF INTERNATIONAL REFUGEE LAW ..........c.ccccceueuue. 214
6.1.  INTRODUCTION .....cccoiiriirreeeeercneeneertenrerteteeeseeenseeeseeseeesaessesennens 214
6.2. ACCESSIONS TO CONVENTIONS FOR THE PROTECTION OF
REFUGEES ... ettt eer et e s ee s st e sae e s sse s ae s ne e s sneenee 216
6.3. IMPLEMENTATION OF CONVENTIONS FOR THE
PROTECTION OF REFUGEES ........coceiteniertieeenieneeenereisseesnrceeeesesseesnenne 219
6.3.1 Promotion of Implementation of the 1951 Refugee
Convention/1967 Protocol ..........ccccocvvvenmeciienncnnicnccincnicnne, 219
6.3.2 Promotion of Implementation of Other Agreements................. 221
6.3.3 Capacity-building..........cccoveerrviniinininiiiiccec e 222
6.4. APPLICATION OF CONVENTIONS FOR THE PROTECTION OF
REFUGEES ...ttt ettt et ssessa e ss et s s s senas 229
6.4.1 Support for UNHCR's Supervisory Responsibility ................... 231
6.4.2 UNHCR's Enhanced Cooperation with International and
Regional Human Rights Bodies..........ccccoceeivininicineccininiicnnnns 234
0.4.3  APUCUS CUPQIE...........cooneneeeeeevcereeeersiseeencsiecencssssreenens 240
6.4.4 The Promotion of International Refugee Law ............ccceeeneeeee. 242
6.5.  CONCLUSION......ccceoiirirrenenererceeereeesesienee e sesseste e ssssesasssssessessons 246
CONCIUSION ...ttt b e s 252
BiblIOGIAPRY ......oicieiiiirieierieeeecee et e st et s eaee st et e s ae s e s e e s e e s nesnessesaeesaens 269



List of Cases

A v. Australia, Commun. No. 560/1993, U.N. Doc. CCPR/C/59/D/560/1993 (30
Apr. 1997).

A.S. v. Sweden, Commun. No. 149/1999, U.N. Doc. CAT/C/25/D/149/1999 (15
Feb. 2001).

Ahmed v. Austria, 24 Eur. Ct. H.R. 278 (1996).
Asylum Case (Colombia v. Peru) 1950 I.C.J. 266 (20 Nov.).

Certain Expenses of the United Nations, Advisory opinion, 1962 I.C.J. 151 (20
July).

Chahal v. United Kindgom, 23 Eur. Ct. H.R. 413 (1996).

Effect of Awards of Compensation made by the United Nations Administrative
Tribunal, Advisory Opinion 1954 1.C.J. 47 (13 July).

The Haitian Centre for Human Rights et al. v. U.S., Case 10.675, Inter-Am. C.H.R.,
Report No. 51/96, OEA/Ser.L/VIL.95, doc. 7 rev. (1997).

Haya de la Torre (Columbia v. Peru) 1951 L.C.J. 71 (13 June).

L. v. The Minister for Justice, Equality and Law Reform, On the Application of the
United Nations High Commissioner for Refugees, 1 ILRM 27, Ireland, Supreme
Court, (14 July 2003), http://www.unhcr.org/refworld/docid/42cb9ac34.html.

Juridical Status and Human Rights of the Child, Advisory Opinion, 2002 Inter-Am.
Ct. H.R. (Ser. A) No. 17 (28 Aug. 2002).

Legal Consequences for States of the Continued Presence of South Africa in
Namibia (South West Africa) notwithstanding Security Council Resolution 276
(1970), Advisory opinion, 1971 I.C.J. 16 (21 June).

Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory
opinion, 1996 1.C.J 66 (8 July).

Mutombo v. Switzerland, Commun. No. 13/1993, U.N. Doc. A/49/44 (27 Apr.
1994).

Organisation Mondiale Contre la Torture et al. v. Rwanda, Commun. Nos. 27/89,
46/91, 49/91, 99/93, African Commission Human and Peoples’ Rights (1996).

Ms. Elif Pelit v. Azerbaijan, Commun. No. 281/2005, U.N. Doc.
CAT/C/38/D/281/2005 (5 June 2007).

Reparations for Injuries Suffered in the Service of the United Nations, Advisory
Opinion, 1949 I.C.J. 174 (11 Apr.).

Sale v. Haitian Centers Council, 113 U.S. Sup. Ct. 2549 (21 June 1983).


http://www.unhcr.org/refworld/docid/42cb9ac34.html

Charles E. Stewart v. Canada, Commun. No. 538/1993, U.N. Doc.
CCPR/C/58/D/538/1993 (16 Dec. 1996).

Voting Procedure on Questions relating to Reports and Petitions concerning the
Territory of South West Africa, Advisory Opinion, 1955 I.C.J. 67 (7 June).

10



List of Instruments: Agreements, Arrangements, Conventions, Directives,
Declarations, Principles

1922 Arrangement with Regard to the Issue of Certificates of Identity to Russian
Refugees, 5 July 1922, 13 L.N.T.S. 237.

1924 Plan for the Issue of a Certificate of Identity to Armenian Refugees, 31 May
1924, 5 O.J.L.N. 969.

1926 Arrangement relating to the Issue of Identity Certificates to Russian and
Armenian Refugees, 12 May 1926, 89 L.N.T.S. 47.

1928 Arrangement concerning the Extension to Other Categories of Refugees of
Certain Measures taken in Favour of Russian and Armenian Refugees, 30 June
1928, 89 L.N.T.S. 63.

1928 Arrangement relating to the Legal Status of Russian and Armenian Refugees,
30 June 1928, 89 L.N.T.S. 53.

1933 Convention relating to the International Status of Refugees, 28 Oct. 1933, 159
L.N.T.S. 199.

1936 Provisional Arrangement concerning the Status of Refugees coming from
Germany, 4 July 1936, 171 L.N.T.S. 75.

1938 Convention concerning the Status of Refugees coming from Germany, 10 Feb.
1938, 192 L.N.T.S. 59.

1943 Agreement for United Nations Relief and Rehabilitation Administration, 9
Nov. 1943, 3 Cmd. No. 6491 (1943).

1946 Agreement relating to the issue of a travel document to refugees who are the
concern of the Inter-governmental Committee on Refugees, 15 Oct. 1946, 11
U.N.T.S. 73.

1948 Universal Declaration of Human Rights, G.A. Res. 217A, art.14(1), U.N. Doc.
A/810 (12 Dec. 1948).

1950 Convention for the Protection of Human Rights and Fundamental Freedoms, 4
Nov. 1950, 213 U.N.T.S. 222.

1951 Convention relating to the Status of Refugees, 28 July 1951, 189 U.N.T.S. 137.

1952 Protocol 1 to the Universal Copyright Convention, 6 Sept. 1952, 216 U.N.T.S.
132.

1956 Convention on the Recovery Abroad of Maintenance, 20 June 1956, 268
U.N.T.S. 3.

1957 Agreement relating to Refugee Seamen, 23 Nov. 1957, 506 U.N.T.S. 125.

11



1957 European Convention on Extradition, 13 Dec. 1957, C.E.T.S. 24.
1957 Refugee Seamen Agreement, 23 Nov. 1957, 506 U.N.T.S. 125.

1961 Convention on the Reduction of Statelessness, 30 August 1961, 989 U.N.T.S.
175.

1961 Convention relating to the Status of Stateless Persons, 28 Sept. 1954, 360
UN.T.S. 117.

1961 European Social Charter, 18 Oct. 1961, 529 U.N.T.S. 89.
1963 Vienna Convention on Consular Relations, 24 Apr. 1963, 596 U.N.T.S. 261.

1965 International Convention on the Elimination of All Forms of Racial
Discrimination, 21 Dec. 1965, 600 U.N.T.S. 195.

1966 International Covenant on Civil and Political Rights, 16 Dec. 1966, 999
UN.T.S. 171.

1966 International Covenant on Economic, Social and Cultural Rights, 16 Dec.
1966, 993 UN.T.S. 3.

1966 Principles concerning Treatment of Refugees, Asian-African Legal
Consultative Committee, The Rights of Refugees: Report of the Committee and
Background Materials 207-19 (1966).

1966 Protocol relating to the Status of Refugees, 16 Dec.1966, 606 U.N.T.S. 267.

1967 Declaration on Territorial Asylum, G.A. Res. 2312 (XXII), U.N. Doc. A/6716
(14 Dec. 1967).

1969 American Convention on Human Rights, 22 Nov. 1969, 1144 U.N.T.S. 123.

1969 OAU Convention governing the Specific Aspects of Refugee Problems in
Africa, 10 Sept. 1969, 1001 U.N.T.S. 45.

1969 Vienna Convention on the Law of Treaties. Vienna Convention on the Law of
Treaties, 22 May 1969, 1155 U.N.T.S. 331.

1971 Protocol 1Annexed to the Universal Copyright Convention as Revised at Paris
on 24 July 1971, concerning the Application of that Convention to Works of
Stateless Persons and Refugees, 24 July 1971, 943 U.N.T.S. 178.

1973 Protocol to the Agreement relating to Refugee Seamen, 12 June 1973, 965
U.N.T.S. 445.

1979 Convention on the Elimination of All Forms of Discrimination against
Women, 18 Dec. 1979, 1249 U.N.T.S. 13.

1981 African Charter on Human Rights and Peoples’ Rights, 27 June 1981, 21
LL.M. 58 (1982).

1982 Maintenance of Social Security Rights Convention, International Labour
Organisation Convention No. 157, http:/www.ilo.org/ilolex/ english/convdisp1.htm.

12


http://mvw.ilo.org/ilo1ex/

1984 Cartagena Declaration on Refugees, OAS/Ser.L/V.11.66, doc. 10, rev.1, at 190-
3, 1984.

1984 Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, 10 Dec. 1984, 1465 U.N.T.S. 85.

1987 European Convention for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment, 26 Nov. 1987, 27 .L.M. 1152

1989 Convention on the Rights of the Child, 20 Nov. 1989, 1577 UN.T.S. 3.

1990 African Charter on the Rights and Welfare of the Child, 11 July 1990, OAU
doc. CAB/LEG/24.9/49.

1990 International Convention on the Protection of the Rights of All Migrant
Workers and Members of their Families, G.A. Res. 45/158, U.N. Doc.
A/RES/45/158 (Annex) (18 Dec. 1990).

1994 Inter-American Convention on the Prevention, Punishment and Eradication of
Violence against Women, 9 June 1994, 33 I.L.M 1534.

1995 Framework Convention for the Protection of national Minorities, 1 Feb. 1995,
Europ.T.S. No. 157.

1996 Convention Determining the State Responsible for Examining Applications for
Asylum Lodged in One of the Member States of the European Communities, 19
Sept. 1996, C.274.

1997 Treaty of Amsterdam Amending the Treaty on European Union, the Treaties
establishing the European Communities and certain Related Acts, 2 Oct. 1997,
1997 O.M. (C 340),

1998 Rome Statute of the International Criminal Court, 17 July 1998, 2187 U.N.T.S.
90.

2000 Protocol against the Smuggling of Migrants by Land, Air and Sea,
supplementing the United Nations Convention against Transnational Organized
Crime, G.A. Res. 55/25, Annex III, U.N. Doc. A/RES/55/25 (15 Nov. 2000).

2000 Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially
Women and Children, supplementing the United Nations Convention against
Transnational Organized Crime, G.A. Res. 55/25, Annex II, U.N. Doc.
A/RES/55/25 (15 Nov. 2000).

2001 Council Directive on minimum standards for giving temporary protection in
the event of a mass influx of displaced persons and on measures promoting a
balance of efforts between Member States in receiving such persons and bearing
the consequences thereof, Council Directive 2001/55, 2001 O.J. (L212) 12 (EC).

2002 Optional Protocol to the Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment, 18 Dec. 2002, UN Doc. A/RES/57/199
(2003), 42 ILM 26 (2003).

13



2002 (Consolidated Version) Treaty Establishing the European Community, 24 Dec.
2002, 2002 O.J. (C.325).

2003 Council Directive laying down minimum standards for the reception of asylum
seekers in Member States, 2003/9, 2003 O.J. (L31) 18 (EC).

2003 Council Regulation establishing the criteria and mechanisms for determining
the Member State responsible for examining an asylum application lodged in one
of the Member States by a third-country national (EC) No. 343/2003 of 18 Feb.
2003, 2003 O.J.

2004 Council Directive on minimum standards for the qualification and status of
third country nationals or stateless persons as refugees or as persons who
otherwise need international protection and the content of the protection granted,
art. 2(c), 2004/83, 2004 O.J. (L 304) 12 (EC).

2005 Council Directive on minimum standards on procedures in Member States for
granting and withdrawing refugee status, 2005/85, 2005 O.J. (L 326) 13 (EC).

2006 International Convention on the Protection and Promotion of the Rights and
Dignity of Persons With Disabilities, G.A. Res. 61/106, Annex I, U.N. Doc.
A/61/49, 13 Dec. 2006.

14



List of Abbreviations

1936 Provisional Arrangement

1936 Provisional Arrangement
concerning the Status of Refugees
coming from Germany

1938 Convention

1938 Convention concerning the Status
of Refugees coming from Germany

1951 Refugee Convention

1951 Convention relating to the Status
of Refugees

1965 Convention on the Elimination of

1965 International Convention on the

Racial Discrimination Elimination of All Forms of Racial
Discrimination
1967 Protocol 1967 Protocol relating to the Status of

Refugees

1969 OAU Refugee Convention

1969 OAU Convention governing the
specific aspects of refugee problems in
Africa

1979 Convention on Elimination of
Discrimination against Women

1979 Convention on the Elimination of
All Forms of Discrimination against
Women

1984 Cartagena Declaration

1984 Cartagena Declaration on
Refugees

1984 Convention against Torture

1984 Convention against Torture and
Other Cruel, Inhuman or Degrading
Treatment or Punishment

1989 CRC

1989 Convention on the Rights of the
Child

1990 Convention on the Protection of
Migrant Workers

1990 International Convention on the
Protection of the Rights of All Migrant
Workers and Members of their
Families

Dublin Convention

Convention Determining the State
Responsible for Examining
Applications for Asylum Lodged in
One of the Member States of the
European Communities

15




ECOSOC United Nations Economic and Social
Council

EEC European Economic Community

EU European Union

EXCOM The Executive Committee of the High
Commissioner’s Programme

Final Act Final Act of the 1951 United Nations
Conference of Plenipotentiaries on the
Status of Refugees and Stateless
Persons

Handbook Handbook on Procedures and Criteria
for Determining Refugee Status

ICCPR International Covenant on Civil and
Political Rights

ICJ International Court of Justice

IGCR Intergovernmental Committee on
Refugees

ILC International Law Commission

ILO International Labour Organisation

IMO International Maritime Organisation

IRO International Refugee Organisation

London Agreement on Travel
Documents

Agreement relating to the issue of a
travel document to refugees who are
the concern of the Inter-governmental
Committee on Refugees

Nansen Office

Nansen International Office for
Refugees

Rome Statute

Rome Statute of the International
Criminal Court

16




Sub-Committee

Sub-Committee of the Whole on
International Protection

UNESCO United Nations Educational, Scientific
and Cultural Organisation

UNHCR United Nations High Commissioner for
Refugees

UNHCR Statute Statute of the Office of the United
Nations High Commissioner for
Refugees

UNRRA United Nations Relief and
Rehabilitation Administration

WHO World Health Organisation

17




Preface

As a legal officer with the United Nations High Commissioner for Refugees, first in
the UNHCR headquarters in Geneva and then “in the field,” for nearly a decade, I
have had the privilege and the pleasure of working on the front lines to ensure that
the well-being of refugees is ensured and advanced. The foundations that enabled
me to pursue this rewarding work were the international instruments for the
protection of refugees, in particular, the 1951 Convention relating to the Status of
Refugees, relevant resolutions of the United Nations General Assembly and the

conclusions of the Executive Committee of the High Commissioner’s Programme.

In addition, the organisation's doctrinal positions, in other words, its opinions on
legal issues, provided the basis for much of my daily work. I cited them in written
and oral communications with governmental officials, non-governmental staff
members, lawyers, and others. These positions also served as the foundation for the
legal information I conveyed during training sessions and the internal position
papers I wrote. However, I often wondered about the legal support and reasoning on
which the positions were based, particularly when confronted with governmental
views that differed from UNHCR's. Unfortunately, the legal underpinnings and
rationale were not generally provided in the doctrinal positions. Some doctrine,
such as UNHCR's positions on "safe third country" and "manifestly unfounded"
asylum-applications, seemed to me, at the time, to be influenced more by political

concerns than legal ones.

An insightful internal memorandum expressing concern about the state of UNHCR
doctrine in the early 1980’s, which was provided to me by its author, a former
UNHCR staff member, and discussions with Antonio Fortin, when we both served
in UNHCR’s Brussels office, awakened in me a profound desire to better understand
the nature and role of UNHCR’s doctrinal positions as well as an interest in
evaluating the basis for these positions. I therefore decided to pursue a research
thesis on the topic in connection with my doctoral studies at the London School of

Economics.

18



However, like all adventures in life, the destination one intends to reach is not
necessarily the one attained and so it has been with the intended thesis on UNHCR
doctrine. The more I delved into the content, nature, and use of UNHCR doctrinal
positions, the more I felt that they could not yet be the sole focus of a study. They
are too integrally linked to UNHCR's role and work related to international refugee

law, a topic that has not yet been addressed in a comprehensive text.

I then expanded the theme of the thesis to include UNHCR's role in international
refugee law, which spans the development of international law standards to the
application of such standards by States. As I explored this topic, I discovered a
significant evolution in UNHCR's role and responsibilities related to international
refugee law since its creation and particularly since the appearance in the 1980's of
what has been termed a “crisis in refugee law and protection.” This crisis emerged
as such a pivotal event that it has ultimately dictated the current form of the thesis.
Consequently, the thesis bégins with UNHCR's traditional role and work related to
refugee law treaties and then considers the innovative approaches adopted by
UNHCR, including the use of UNHCR doctrine, following the refugee crisis.

If it had not been for the appearance in this world of Tristan, Julien, and Sebastien, 1
never would have undertaken this work. They have served as both a distraction
from and a stimulus for this thesis. My husband Bruce provided unflagging support

throughout the research and writing process, and so my heartfelt thanks go to him.

I have been fortunate, as a doctoral student at the London School of Economics and
Political Science, to have Chaloka Beyani as an advisor, and thus, to have been
guided with great kindness and patience as I undertook this research. During the
crucial first year of the Ph.D. process, I benefited greatly from the advice and
encouragement of Professor Christopher Greenwood, now a judge with the

International Court of Justice, while Chaloka was on a sabbatical leave.

My discussions and work with many admired and respected colleagues at UNHCR

have helped shape the content of this thesis and as they are too numerous to thank

individually, I thank them collectively. In addition, I am particularly appreciative to
Milton Moreno and Carl Soderbergh for their extensive reading of the thesis and

their comments thereon as well as to Maria Stavropoulou and Johannes
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vanderKlaauw for their valuable feedback. Also, my sincerest thanks go to Frances
Nicholson and George Okoth-Obbo, at UNHCR, for their assistance in ferreting out
bits of information that otherwise I would not have been able to locate. Finally, I
would like to thank Jean Francois Durieux and Louise Arimatsu for serving as

examiners for the thesis.
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Introduction

In theory, if not always in practice, refugees today have their rights protected
through the bias of two key components. The first of these is an international law
framework with the 1951 Convention relating to the Status of Refugees at its core.
The second is an international organisation, the United Nations High Commissioner

for Refugees, with primary responsibility for refugees.!

The 1951 Refugee Convention has been supplemented by very few international
agreements specifically formulated to protect refugees. The 1957 Agreement
relating to Refugee Seamen, with its 1973 Protocol, expanded the protections for
refugee seamen. The 1967 Protocol relating to the Status of Refugees removed
geographic and temporal restrictions in the 1951 Refugee Convention, and thereby
broadened the notion of who was eligible to receive protection as a refugee under
the 1951 Refugee Convention. However, apart from these agreements, and despite
new flows of refugees around the world, the emergence of new issues, and the
continued expansion of the international human rights law framework, no new
international refugee law treaty has been created to update the collection of

protections in the 1951 Refugee Convention.

Yet, refugee law has changed and adapted to new situations that have given rise to
novel issues. A mere reference to concepts such as the rights of refugee children,
temporary protection, and non-State agents of persecution, which cannot be found in
the 1951 Convention, but are familiar to most persons concerned with refugees
today, demonstrates this point. UNHCR, the unique international organisation
responsible for refugees, has played a central, but often undervalued role in this

evolution.

Moreover, UNHCR is clearly recognized within the international community for the
important work it plays in ensuring that international refugee law serves to protect
refugees, which means that international refugee law is effective. UNHCR's role in
this area is neither straightforward nor free from criticism. States often resent

UNHCR's intrusiveness, while refugee advocates and refugees themselves, protest

! However, it should not be forgotten that the United Nations Relief and Works Agency, which was
established in 1949, and thus, prior to the UNHCR, has a special responsibility for Palestinian
refugees.
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that UNHCR does not do enough to ensure the adequate protection of refugees. Yet,
UNHCR remains the most visible actor and uniquely situated as it attempts to foster
refugee protection by States. Yet, little has been written about UNHCR’s role

related to international refugee law.

Literature Review

Much of the work in refugee law concerns the law relating to refugees, in particular
the rights of refugees and the corresponding obligations of States. The literature on
refugee rights has burgeoned during the past three decades. In addition to textbooks
on the topic® there is even a specialized legal journal on refugee law, the
International Journal of Refugee Law.> However, while UNHCR is universally
acknowledged as the international organisation with responsibility for refugees, few
legal scholars have examined how UNHCR fulfils its mandate, in particular, its
protection role related to refugees. An exception is Professor Goodwin-Gill, the first
editor of the International Journal of Refugee law and currently a Senior Research
Fellow at Oxford, who has been particularly active over the years in reviewing,
critiquing, and offering suggestions as to how UNHCR should fulfil its protection
role.* Goodwin-Gill has consistently stressed the importance of UNHCR s core
function of protection and the need to ensure strong legal foundations for such

protection. ‘

Consideration of UNHCR’s protection role has been a theme in the texts on
UNHCR of a few political science/international relations scholars, namely Louise
Holborn and Gil Loescher. Louise Holborn’s account of UNHCR, in .4 Problem of
Our Time: The Work of UNHCR (71957-1972); takes a historical perspective of the

? The major texts in this field are that of Guy GOODWIN-GILL AND JANE MCADAM, THE
REFUGEE IN INTERNATIONAL LAW (3" ed., 2007) and that of JAMES HATHAWAY,
THE RIGHTS OF REFUGEES UNDER INTERNATIONAL LAW (2005).

3 The leading journal is that of the International Journal of Refugee Law, published by Oxford
University press. There are, however, a number of immigration law journals and international
relations journals that also cover refugee related topics.

* For example, see Guy Goodwin-Gill, Editorial, 8 Int’l. J. Refugee L. 6 (1996), Guy Goodwin-Gill,
The International Protection of Refugees: What Future?, 12 Int’l. J. Refugee L. 1 (2000) and
Guy Goodwin-Gill, The Politics of Refugee Protection, 27 Refugee Surv. Q. 8 (2008).

3 LOUISE W. HOLBORN, 1 A PROBLEM OF OUR TIME: THE WORK OF THE UNITED
NATIONS HIGH COMMISSIONER FOR REFUGEES, 1951-1972 (1975).
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organisation’s work and, in its two chapters on international protection, considers
UNHCR’s activities related to treaties on refugees. Gil Loescher has examined,
from a regime perspective, the history of UNHCR and in particular how UNHCR
has carried out its mandate within a global political context in his own book 7%e¢
UNHCR and World Politics: A Perilous Par% as well as a book he co-authored with
two younger scholars, Alexander Betts and James Milner, 7%e United Nations High
Commissioner for Refugees. The politics and practice of refugee profection into the
twenty-first century.! The latter book recognises that the 1951 Refugee Convention
remains the centrepiece of the refugee regime, but with severe limitations. Thus,
these scholars have utilised a formalistic view of refugee law as that contained in

treaties.

Legal literature on the parameters and content of UNHCR’s protection role and
work is nearly nonexistent. This study does not attempt to address the entirety of
this extensive topic. Rather, it is limited to a more narrow theme, but one
considered essential to the protection of refugees, that of UNHCR’s interaction with
international refugee law. Limited attention by scholars has been given to both
UNHCR’s contribution to the development of international refugee law and to its
supervisory role. In the area of UNHCR’s role related to the development of
international law, Louise Holborn's 1975 book contains the most extensive but, as
noted above, primarily historical survey of UNHCR's contributions to international
refugee law® In the section on international protection, she considers the
development of treaties for the protection of refugees from what would be
considered by lawyers as a positivist perspective through her consideration of treaty
law developments that contain provisions on the rights of refugees. She deviates
from this positivist perspective only slightly in acknowledging that UNHCR has
contributed to several declarations and noting the close collaboration that UNHCR
has had with international and regional organisations to further the development of

refugee law.’

¢ GIL LOESCHER, THE UNHCR AND WORLD POLITICS: A PERILOUS PATH (2001).

" GIL LOESCHER, ALEXANDER BETTS & JAMES MILNER, The UNITED NATIONS HIGH
COMMISSIONER FOR REFUGEES: THE POLITICS AND PRACTICE OF REFUGEE
PROTECTION INTO THE TWENTY-FIRST CENTURY (2008).

8 Holborn, szpranote 5.

% 7d at 227, 234.
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Volker Turk, a UNHCR staff member and scholar, is the only person to have
examined UNHCR’s contribution to the development of international refugee law
from a legal perspective. In an article entitled "The role of UNHCR in the
development of international refugee law",'® he provides a brief analysis of the legal
basis for UNHCR’s role related to the development of international refugee law and
how, in practice, UNHCR fulfils its role as a promoter of the development of
international law treaties and customary international law. While he acknowledges
that EXCOM conclusions contribute to the law-making process of customary
international law,"" his approach to refugee law is primarily a positivist one that
leaves aside soft law sources, which are not only prevalent, but also are a key aspect

to States’ understanding and observance of current international law standards.

In an attempt to move away from a positivist view of international refugee law, in
connection with UNHCR’s role related to the development of such law, this author
wrote an article “UNHCR’s Contribution to the Development of International

Refugee Law: Its Foundations and Evolution”'?

that adopts a more process oriented
view of the development of refugee law. The article observes that UNHCR no
longer pursues a purely promotional role, which attempts to influence States’
formulation of international law standards, and that UNHCR has adopted a more
direct role in the formulation of refugee law principles and standards, in the form of

guidelines.

UNHCR’s supervisory role was brought to the forefront of current refugee issues
with the discussions of the topic during the Global Consultations process.”> Walter
Kalin’s paper, prepared as a background paper on the topic for the process, and an
article by Volker Turk contributed to the discussions held around the world, which
then culminated in a round-table in Cambridge from 9-10 July 2001 and concluding
observations. The purpose of these papers and discussions was to envision how to

enhance UNHCR’s supervisory role in light of developments that “undermine the

19 yolker Turk, The Role of UNHCR in the Development of International Refugee Law, in REFUGEE
0 RIGHTS AND REALITIES (eds. Frances Nicholson & Patrick Twomey, 1999).
Id at 172.

12 Corinne Lewis, UNHCR’s Contribution to the Development of International Refugee Law: Its
Foundations and Evolution, 17 Int’l. J. Refugee L. 67 (2005).

13 Walter Kalin, Supervising the 1951 Convention on the Status of Refugees: Article 35 and Beyond,
in REFUGEE PROTECTION IN INTERNATIONAL LAW: UNHCR’S GLOBAL
CONSULTATIONS ON INTERNATIONAL PROTECTION, 613 (Erika Feller, Volker Tiirk &
Frances Nicholson eds., 2003).
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protection regime created by these instruments” as Kalin noted."* Kalin’s and
Turk’s documents are both forward looking, with proposals for how UNHCR’s
supervisory role could be enhanced; Kalin considers UNHCR’s supervisory role
primarily within the context of article 35 of the 1951 Refugee Convention and article
II of the Protocol, while Turk takes a broader perspective and considers UNHCR’s

supervisory role within its protection mandate.

Both authors utilize the notion of supervision, as defined by Blokker and Muller."?
The analysis then leads to the question as to whether UNHCR can carry out
additional supervisory activities or whether a third party should do so. Kalin’s paper
suggests the latter, while Turk’s paper proposed additional activities by UNHCR,
thus, leaving UNHCR at the centre of the supervisory process. However, this author
believes that the focus on UNHCR’s supervisory role during the Global
Consultations process was a limited one and that it is first necessary to obtain a
better understanding of why States do and do not comply with international law for
the protection of refugees. This understanding could then be coupled with the

elaboration of measures that are necessary in order to ensure that States do comply.

This thesis builds upon the foundations of the work of Holborn, Turk and Kalin
concerning the development of international refugee law and UNHCR’s supervisory
function and attempts to further construct an analytical framework for considering
UNHCR'’s work related to refugee law. The perspective adopted, however, is
broader and more inclusive than that previously undertaken. Specifically,
UNHCR’s relationship with international law is considered to affect a continuum
that begins with the process of the creation of international law for the protection of
refugees, referred to as the development of refugee law in this thesis, and continues
through the process of how States use such law, termed “effectiveness’ herein.
(This latter term is a bit unusual in a legal study and thus, the reasons for its use are
explained in detail in chapter 2.) While the continuum initially consisted primarily
of States’ actions, with UNHCR as an external actor, UNHCR has now entered into

a much closer relationship with States and thus to the process of the development

14
/d at 615.
15 Niels Blokker & Sam Muller, Some Concluding Observations, in TOWARDS MORE
EFFECTIVE SUPERVISION BY INTERNATIONAL ORGANIZATIONS: ESSAYS IN
HONOUR OF HENRY G. SCHERMERS 275 (eds. Neils Blokker & Sam Muller, eds., 1991).
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and effectiveness of refugee law. The perspective adopted in this thesis is therefore

that of how UNHCR impacts upon this process.

In addition, the thesis is constructed against a backdrop of literature related to
international organisations law and international relations. International
organisations law has recently developed into a distinct and independent topic within
public international law, with the development of a specialised journal, Zzzernational/
Organizations Law Review in 2004 and an increasing literature that considers the
impact of international organisations on international law, including as relevant to
this thesis, in the area of the development of international law. The influence of
international organisations not only affects the traditional sources of international

16 While this thesis limits its

law, but also the process of the creation of such law.
use of international organisations law to UNHCR’s role with respect to international
refugee law, the author believes that this field of law has a great deal to offer

scholars studying UNHCR’s institutional problems and practices.

The second area, international relations studies, is not a legal area, but has increasing
significance for all public international law scholars. There is heightened
recognition by international law and international relations scholars that both fields
can benefit from the methods and approaches of the other.!” In particular,
international lawyers’ scholarship on compliance has benefited enormously from the
thinking of international relations scholars.'® International relations studies induce
international law scholars to look beyond the question of the organisation’s

responsibilities to the question of what motivates States to comply with law.

'8 On the role of international organisations in creating law, see for example, ROSALYN HIGGINS,
PROBLEMS AND PROCESS: INTERNATIONAL LAW AND HOW WE USE IT 22-28
(1994) and JOSE E. ALVAREZ, INTERNATIONAL ORGANIZATIONS AS LAW-MAKERS
(2005).

'7 See for example, Robert O. Keohane, Znsernational Relations and International Law.: Two Optics
38 Harv. Int’l. L. J. 487 (1997) and Anne-Marie Slaughter, Andrew Tulumello, & Stepan Wood,
International Law and International Relations Theory: A New Generation of Interdisciplinary
Scholarship, 92 A.J.1.L. 367 (1998).

'8 This area is replete with books and articles that followed the important initial article by Chayes and
Chayes: Abraham Chayes & Antonia Handler Chayes, O» Compliance, 47 Int’l. Org. 172
(1993). For an excellent summary of the international law/international relations scholarship on
compliance see Kal Raustiala and Anne-Marie Slaughter, Zzfernational Law, International
Relations and Compliance, in HANDBOOK OF INTERNATIONAL RELATIONS, 538 (Walter
Carlsnaes, Thomas Risse & Beth A. Simmons, eds., 2002).
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Maria Stavropoulou takes a tentative approach to the use of international relations
theories in refugee law in a research paper that suggests that regime design and
compliance theories from international relations should find greater utilisation by
UNHCR in trying to influence State behaviour.'”” Her paper attempts to stimulate
further consideration of the usefulness of these theories in UNHCR’s practice. In
addition, Jean-Frang¢ois Durieux and Alexander Betts have initiated an excellent
attempt to interweave international law and international relations in their jointly
authored article that considers lessons learned from the Convention Plus initiative.?
This author wholeheartedly endorses such cross-fertilisation to further scholars’ and
UNHCR’s understanding of how UNHCR can best ensure States’ protection of

refugees.

Methodology

Methodology hinges upon the categorisation of theories about iaw; theories make
information more understandable because they provide a structure for the
organisation of the information or knowledge.”) However, the mere articulation of
categories of methodology is beset by the problem that the various schools of
thought are complex, diverse, overlapping and not easy to structure, since the
interaction among them has meant that they have taken on aspects of other
categories.”? In addition, the political backdrop of the time and the prevailing
theories against which a new theory is often defined heavily influence the
formulation of the theory.”® Thus, while the reader should take note of the above
reservations as to theories, it is nevertheless hoped that clarification of the
methodology employed herein should not only assist readers of the thesis but also

those persons interested in conducting further research in this area.

19 Maria Stavropoulou, Zz/fuencing State behaviour for refugee protection: UNHCR arnd the design of
the refugee protection regime. (UNHCR, New Issues in Refugee Research, Paper #154, April
2008), http://www.unhcr.org/481721302.html.

20 Jean Francois Durieux & Alexander Betts, Convention Plus as a Norm-Setting Exercise, 20 J.
Refugee Stud. 509 (2007).

*! Tain Scobbie, Some Common Heresies About International Law: Sundry Theoretical Perspectives,
in INTERNATIONAL LAW 62 (ed., Malcolm D. Evans, 2003).

2 Alvarez, supranote 16, at 45.

2 7d, at 54-55.
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Since this thesis treats UNHCR’s role related to international refugee law within the
context of States’ actions and UNHCR is a subsidiary organ within the United
Nations, an international organisation, it would seem appropriate to draw upon
international organisation law theory. However, there is no “convincing theoretical
framework” for international organisation law.2* Therefore, it is necessary to adopt
a general methodology of international law, that of an international law/international
relations perspective, and resort to a sub-category within this field, némely
functionalism. The functionalist view finds States to be the primary actors and
international institutions as necessary to effect cooperation among them.”” The
functionalist approach adopted herein is not a narrow one that considers UNHCR to
be simply perpetuated and controlled by States, but rather an organisation that has
developed and maintains an autonomy?® that is sustained by the notion of
international protection. Functionalist approaches vary, but the one employed herein
rejects a formalistic positivist view of the sources of international law and instead
utilises a more open approach that is not solely based on the “status” of the text or

the “form” of the action.?’

The innate tension that exists within the functionalist approach between States’
assignment of responsibilities to an organisation and the organisation’s
independence is the theme that underlies this thesis. States created UNHCR, under
international law, to carry out two particular functions related to refugees that of
international protection for refugees and seeking solutions to the problem refugees.
In connection with its international protection function, States assigned UNHCR
responsibilities related to the development and effectiveness of international refugee
law, which are the focus of this thesis. Yet, UNHCR is not just an expression of
States’ interests, but also has a certain legal independence and autonomy, which it

deploys to ensure the international protection of refugees.

The interplay between the authority granted to UNHCR by States and UNHCR’s

organisational autonomy is abundantly evident in connection with international

24 JANdKLABBERS, AN INTRODUCTION TO INTERNATIONAL INSTITUTIONAL LAW 3
(2™ ed., 2009).
z‘;’ N.D. WHITE, THE LAW OF INTERNATIONAL ORGANISATIONS 2 (1996).
/d, at3.
" Douglas M. Johnston, Functionalism in the Theory of International Law, 26 Canadian Yrbk. Int’l.
L. 3,30-31 (1988)
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refugee law. International refugee law constitut‘ the core around which the
interaction between UNHCR, on the one hand, and States, on the other, occurs.
Conceptually, refugee law affects and structures States’ treatment of refugees and
UNHCR assists in the development of such law and in ensuring that refugees receive

protection.

Structure

In exploring the theme of the tension between States’ mandate to UNHCR and
UNHCR’s autonomy, the thesis focuses on answering four major questions. First,
what are the foundations for UNHCR's role related to the development and
effectiveness of international refugee law? Second, what are the formal and
informal means that have facilitated the adaptation of UNHCR's role? Third, how
has UNHCR influenced the development of international refugee law and finally,
how has UNHCR affected the means for ensuring the effectiveness of international

refugee law?

UNHCR's role related to international refugee law did not emerge out of a void, but
has a historical background derived from prior organisations concerned with the
protection of refugees. The responsibilities and work of the refugee organisations
that preceded UNHCR had a significant influence on the responsibilities UNHCR
would be assigned in relation to international refugee law. The foundations for
UNHCR's role related to international refugee law are contained in UNHCR's
Statute. Therefore, chapter 1 provides an overview of both the historical and
statutory foundations that create an indelible link between UNHCR and international

refugee law.

Under UNHCR’s statutory mandate, UNHCR is assigned responsibilities in the two
key areas of development of international refugee law and ensuring the effectiveness
of such law. UNHCR has established general parameters and essential content to
these responsibilities through the various activities it has carried out in order to fulfil
- its mandated responsibilities. Chapter 2 therefore examines the specific statutory

responsibilities of UNHCR related to the areas of the development and effectiveness
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of international refugee law as well as the work the organisation has carried out in of

order to fulfil these responsibilities.

UNHCR's international refugee law responsibilities are not static, but can vary and
be adapted so as to permit UNHCR to address refugee problems and issues arising
out of new circumstances, whether due to new flows of refugees, changes in the
willingness of States' of asylum to receive refugees, or other factors. Chapter 3
considers both the formal means by which UNHCR’s mandate can be modified and
the techniques used by UNHCR to facilitate the evolution in its role related to

international refugee law.

As a crisis in international refugee law and refugee protection unfolded in the
1980's, the weaknesses in the legal framework and in the means for ensuring the
effectiveness of international refugee law were brought to the fore. The origins of
this crisis and the problems with refugee law and its effectiveness, which became
more evident as a result of this crisis, are covered in chapter 4. This crisis in
international refugee law and protection then necessitated that UNHCR adopt new
measures in order to redress the weaknesses in the framework and to ensure that
refugee law was more effective. Chapter 5 covers the measures utilized by UNHCR
to expand the treaty framework and address the weaknesses in the framework.
Chapter 6 addresses steps taken by UNHCR to bolster the effectiveness of
international refugee law, in the areas of States' ratification, implementation and

application of refugee law.

Objectives

Today, refugee law issues are conflated more extensively than ever before with
issues of migration. In addition, security issues have a greater impact upon States’
policies as to whom to admit and under what conditions, thereby affecting national
refugee legislation and the actual protection provided to refugees. In exploring the
theme of the interplay between UNHCR’s autonomy and the authority granted to
UNHCR by States, the thesis may assist in providing insights into how UNHCR can
further strengthen and expand its role within the political context in which UNHCR

currently operates.
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As this thesis demonstrates, UNHCR is an organisation with a degree of autonomy;
UNHCR’s international protection role affords a flexibility that permits it to act
proactively on behalf of refugees. In particular, as international refugee law
constitutes the basis for the protection of refugees, a better understanding of the
foundations for this role and the traditional and more recent approaches used by
UNHCR in connection with the development and effectiveness of international
refugee law, should assist the organisation in better understanding that it has strong

legal bases and greater flexibility than it generally exercises.

Moreover, further delineation by UNHCR of how to develop and ensure the
effectiveness of international refugee law would assist UNHCR in clarifying its role
with other categories of persons to whom it may provide protection. UNHCR 1is
considering how and to whom its mandate of international protection should be
further extended, while it has not yet clarified its role related to refugees.
Consideration is being given, at present, as to whether persons displaced by
development projects and who flee because of severe environmental conditions
should be afforded protection by UNHCR. In addition, UNHCR has extended its
protection mandate to persons who flee situations of conflict and violence. These
persons are termed “refugees” in some parts of the world under regional instruments,
but do not qualify as refugees under a strict reading of the 1951 Refugee Convention
definition. UNHCR also has extended its protection in certain situations to
internally displaced persons, that is, persons who have often fled for the same
reasons as refugees, but who have not crossed the border of their own country into
another country. Yet, UNHCR’s protection role and the applicable international law
is not as clear for these groups as it is for the refugees. Thus, the author hopes that
this thesis provides insight into the development of UNHCR's role related to
international refugee law and thereby leads to a better understanding of how to
ensure protection to not only refugees, but also to internally displaced persons,
persons fleeing conflict and violence, and others to whom UNHCR’s protection
mandate has already been extended, as well as other groups of persons who may

require its protection in the future.

Finally, given the dearth of research related to UNHCR as an international

organisation and the limited international refugee law research available that
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incorporates an international relations perspective, the author hopes that this thesis
will serve as a foundation for the research of others. The thesis also may be of
service to scholars of international organisations law who seek concrete examples of
how particular international organisations influence the development and

effectiveness of international law.

Additional Points

Since the thesis is written with the intention of furthering the understanding of
UNHCR's role related to the development and the effectiveness of international
refugee law, the focus is from an international legal perspective. Therefore, the
political background and influences on UNHCR's work, other than with respect to
the crisis in refugee protection, have not been explored in detail. In addition, as
international refugee law is the central concern of the thesis, other groups of persons
who are receiving protection from UNHCR, including returnees, internally displaced
persons, persons who flee due to civil conflict or violence within their countries, and
stateless persons, are only incidentally considered herein. The author recognizes,

however, that their protection merits greater attention and further research.

Finally, it should be noted that the content of this thesis is based on the law and

resources that existed as of June 2010.
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CHAPTER 1: FOUNDATIONS FOR UNHCR'S INTERNATIONAL
REFUGEE LAW ROLE

1.1.  INTRODUCTION

The United Nations High Commissioner for Refugees was not the first
international organisation with responsibilities for refugees. Beginning
with the time of the League of Nations, there was a succession of refugee
organisations created to deal with groups of refugees. These organisations
are presented as the precursors to UNHCR in refugee law texts, treatises
on refugee law, and UNHCR’s training manual on international
protection. The agreements for the protection of refugees that existed
prior to the 1951 Convention on the Status of Refugees” are also presented.
However, the narratives generally do not address how these organisations
related to and were involved with refugee law. Such organisations and
refugee law did not just coexist; refugee law was the centrepiece for the

work of nearly all of UNHCR’s predecessors.

The mandates and work of UNHCR’s predecessors significantly
influenced the formulation of UNHCR’s responsibilities, including the
organisation’s responsibilities related to international refugee law, which
are the focus of this study. Therefore, this chapter serves as a complement

to the traditional background of UNHCR through its presentation of the

! See for example: the textbook by DAVID A. MARTIN, T. ALEXANDER
ALEINIKOFF, HIROSHI MOTOMURA, & MARYELLEN FULLERTON,
FORCED MIGRATION: LAW AND POLICY 34-38 (2007); the refugee law treatise
of GUY GOODWIN-GILL & JANE MCADAM, THE REFUGEE IN
INTERNATIONAL LAW 15-20 (3rd ed., 2007); and chapters 1 and 2 of the
UNHCR protection training manual, UNHCR, SELF-STUDY MODULE 1: AN
INTRODUCTION TO INTERNATIONAL PROTECTION: PROTECTING
PERSONS OF CONCERN TO UNHCR (1 August 2005), http://www.unhcr.org/cgi-
bin/texis/vtx/search?page=search&docid=3 :
ae6bdSa0&query=protection%20training%20manual.

2 Convention relating to the Status of Refugees, 28 July 1951, 189 UN.T.S. 150
[hereinafter “1951 Refugee Convention™].
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responsibilities and work, related to international refugee law, of the
refugee organisations created prior to UNHCR. In so doing, this chapter
grounds the unique and enduring role of UNHCR, as it relates to
international refugee law, in the historical foundations of the refugee

organisations that preceded UNHCR.

The chapter begins with the organisations created by the League of
Nations after the First World War: the High Commissioner for Russian
Refugees, the Nansen International Office for Refugees, the Office of the
High Commissioner for Refugees coming from Germany, and the High
Commissioner of the League of Nations for Refugees. Then it turns to the
Intergovernmental Committee on Refugees formed during the inter-war
period and finally considers the United Nations Relief and Rehabilitation
Administration established at the end of the Second World War and the
International Refugee Organisation created after the war. The chapter
concludes by situating UNHCR’s responsibilities related to international
refugee law within the overall context of international protection and by
linking UNHCR’s responsibilities in this area to the fundamental refugee
law instrument, the 1951 Convention on the Status of Refugees.

1.2.  HISTORICAL FOUNDATIONS

The plight of persons fleeing their homelands to seek protection in other
lands is as old as persecution itself. Originally, when a person left his/her
country and sought asylum in another country, it was up to the authorities
in the country of asylum to decide whether the individual would receive
protection and not be expelled. Since the sovereign was generally the
source of law, s/he was the ultimate arbiter of how the individual would be

treated and what rights would be accorded.
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Collective action by States to confront the problem of forced migration did
not occur until the formation of the League of Nations in 1919 following
the end of the First World War. The League served as an international
forum in which States could pursue cooperation not only in the political
sphere to prevent wars and ensure peace, but also in the areas of social and

economic matters.?
1.2.1 Refugee Organisations Created by the League of Nations

The displacement of about 1.5 million Russians, as a consequence of the
1917 Bolshevik revolution, civil war, and the 1921 Russian famine,4
served as the catalyst for collective State interest in the creation of the first
international office for refugees. The lack of clarity as to which State was
responsible for these persons, many of whom required material assistance
and lacked a recognized identity document, and their movement among
countries, in some cases as a result of their expulsion by a country, created

tensions among European States.’

Therefore, in 1921, the League of Nations created the office of the High

Commissioner for Russian Refugees and appointed Dr. Fridtjof Nansen as

? The League of Nations created a number of committees to facilitate cooperation among
countries, including a Committee for Intellectual Cooperation, which eventually
became the United Nations Organization for Educational, Scientific and Cultural
Organization, an Advisory Committee on Traffic in Opium and Other Dangerous
Drugs, and an Advisory Committee on Traffic in Women and Children. The League
also created a Permanent Health Organisation in 1923, which was the precursor to the
World Health Organisation. JOHN KNUDSON, A HISTORY OF THE LEAGUE
OF NATIONS, 273, 246, 251, 265 (1938).

* TOMMIE SJOBERG, THE POWERS AND THE PERSECUTED: THE REFUGEE
PROBLEM AND THE INTERGOVERNMENTAL COMMITTEE ON REFUGEES
(IGCR), 1938-1947, 24-5 (1991). See also JOHN HOPE SIMPSON, THE
REFUGEE PROBLEM: REPORT OF A SURVEY, 62 (1939) and MICHAEL
MARRUS, THE UNWANTED: EUROPEAN REFUGEES IN THE 20" CENTURY
53-61 (1985).

5 See Sjoberg, supra note 4, at 26. See also GIL LOESCHER, THE UNHCR AND
WORLD POLITICS: A PERILOUS PATH 24 (2001). Sjoberg also does not
discount the importance of sympathy for the Russian refugees as a contributing factor
to the initiative by the League to create the first refugee organization. See Sjéberg,
supra note 4, at 27.
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the first High Commissioner.® Initially, his responsibilities concerning the
Russian refugees included defining their legal status, organizing their
repatriation or allocation to various countries which might be able to
receive them, assisting them with finding work, and with the assistance of
aid groups, providing relief to them.” In 1924 his mandate was extended
to include Armenian refugees who had fled from Turkey and then in 1928
to include Assyrian and Assyro-Chaldean and Turkish refugces.8 He then
carried out the same responsibilities for these two groups and the term

“Russian” was deleted from his title.

Following the death of the High Commissioner in 1930, the League of
Nations created the Nansen International Office for Refugees to carry out
the humanitarian assistance work for refugees previously handled by
Nansen.” The secretariat of the League of Nations assumed responsibility
for the legal and protection work handled by Nansen, but in practice, it
was the Nansen Office that would carry out both the humanitarian and

legal and protection aspects."’

§ The initiative for the creation of an office of a Commissioner for the Russian refugees
originated with the International Red Cross, which noted the situation of 800,00
Russian refugees in Europe who lacked legal protection. Letter From The President
of the Comité International de la Croix-Rouge of 20 Feb. 1921,2 O.J.L.N. 227
(1921) and Memorandum from the Comité International de la Croix-Rouge at
Geneva to the Council of the League of Nations of 20 Feb. 1921,2 O.J.L.N. 228-9
(1921). A request by the Secretary-General of the League of Nations to
Governments for their suggestions on the resolution of this problem, a report by Mr.
Hanotaux, and discussions in the Council of the League of Nations then followed.
See Report by M. Hanotaux adopted on 27 June 1921,2 O.J.L.N.755-8 (1921) and
Circular Letter by the Secretary-General to All States concerned in the Question of 7
July 1921,2 O.J.L.N. 485-6 (1921). The Council adopted a resolution on 27 June
1921 in which it agreed to appoint a High Commissioner and on 20 August 1921
appointed Dr. Fridjtof Nansen to the position. Paul Weis, The International
Protection of Refugees, 48 Am. J. Int’l. L. 193, 208 (1954).

7 These responsibilities were proposed by the Secretary-General to the Council of the
League. See Memorandum by the Secretary-General of 16 March 1921, 2 O.J.L.N.
225-6 (1921).

8 Weis, supra note 6, at 209 (1954).

’Id.

19 See Work of the Inter-Governmental Advisory Commission for Refugees during its
Eighth Session, 17 O.J.L.N. 140 (1936). The Statutes of the Nansen International
Office for Refugees can be found at 12 O.J.L.N. 309-10 (1931).
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In response to the exodus of persons from Germany, in 1933, the League
of Nations created a special organisation, the Office of the High
Commissioner for Refugees coming from Germany, !! which initially was
not part of the League of Nations system due to the membership of
Germany in the League at the time. The office was to assist refugees from
Germany in the same manner as the High Commissioner for Refugees and
the Nansen Office, with the secretariat of the League, had supported other
groups of refugees. In 1938, the Office of the High Commissioner for
Refugees coming from Germany also became responsible for refugees
fleeing Austria,'? but this office was liquidated, along with the Nansen
Office, at the end of 1938, and replaced by a High Commissioner of the
League of Nations for Refugees. Consequently, this new High
Commissioner assumed responsibility for the refugees aided by the
Nansen Office and the High Commissioner for Refugees coming from

Germany.

The organisations created by States through the League of Nations were
the first international attempts by States to coordinate efforts related to
refugees. However, each of the organisations mentioned above, like other
entities created by the League to deal with specific refugee situations,'*
was only given responsibility for certain nationalities of refugees. States

were not yet ready to deal with refugees as an international phenomenon,

! Council of League of Nations, Comm. on International Assistance to Refugees, 17
O.J.L.N. 126-9 (1936).

12 See Desirability of Extending the Authority of the High Commissioner for Refugees
coming from Germany to cover Refugees coming from the Territory which Formerly
Constituted Austria, 19 O.J.L.N. 367-8 (1938). Initially, the Office of the High
Commissioner for Refugees coming from Germany reported to its own governing
body rather than to the Council of the League of Nations. Simpson, supra note 4, at
215-6.

13 The mandate of the High Commissioner of the League of Nations for Refugees is
contained in the Report of the Council Committee Appointed to Draw Up a Plan for
International Assistance to Refugees, 19 O.J.L.N. 365-6 (1938).

14 For example, the Greek Refugee Settlement Commission was established in 1923 to
assist Greek refugees, a High Commissioner was created in 1926 for Bulgarian
refugees and in 1933 a sub-committee of the Council was formed for Assyrians from
Iraq. Simpson, supra note 4, at 222-3.
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but instead considered them to be discrete localized problems. The
refugees’ nationality and the fact that they had crossed an international

border were the defining characteristics of the groups of refugees.
1.2.1.1 Responsibilities related to international refugee law

When the League of Nations appointed Nansen as the first High
Commissioner in 1921, international refugee law was non-existent.'”
However, Nansen's mandate included refugee law related responsibilities.
Specifically, he was to define the legal status of refugees, although his
mandate did not establish how he was to do this. The problems
encountered by the refugees would serve as the catalyst for Nansen’s

significant role in the development of international refugee law.

The practical difficulties faced by the de-nationalized Russian refugees,
who lacked identity or travel documents, spurred the Council to call a
conference of representatives of interested governments, which met in
August 1921. A second conference was convened in September 1921,
over which Dr. Nansen presided, to further discuss the problem. Dr.
Nansen then consulted with the International Labour Office, legal
authorities among the refugees, and a conference of private organisations
and prepared specific proposals on identity papers for the refugees to be
considered by governments.'® At an inter-governmental conference in
1922, called by Dr. Nansen,'” the Arrangement with regard to the Issue of
Certificates of Identity to Russian Refugees was adopted, which provides a

5 However, refugee law was not new, according to Grahl-Madsen. He cites the 1685
Edict of Potsdam and an 1832 French law, as examples of prior laws concerning
refugees. Grahl-Madsen, The Emergent International Law Relating to Refugees: Past
— Present — Future, THE LAND BEYOND: COLLECTED ESSAYS ON REFUGEE
LAW AND POLICY BY ATLE GRAHL-MADSEN, 180, 182 (Peter Macalister-
Smith, & Gudmundur Alfredsson eds., 2001).

'S The High Commissioner of the League, Report on the Work accomplished up to March
15" 1922,3 0.J.L.N. 385-94 (1922).

17 Atle Grahl-Madsen, supra note 15, at 182 .
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common form for the identity certificate as well as conditions related to its

issuance and use by a refugee.'®

Similar concerns about the situation of Armenian refugees led the High
Commissioner to consider, at the request of the Council of the League of
Nations, the issue of identity certificates for Armenians; Dr. Nansen
studied the problem and then drafted an agreement concerning identity
certificates for this group of refugees.'” He subsequently initiated an
agreement that consolidated and amended the arrangements concerning
identity certificates for Russian and Armenian refugees.”® Other practical
problems faced by the refugees resulted in the High Commissioner
preparing two instruments that concerned the rights of refugees, which
were adopted at an inter-governmental conference in 1928.>! These
arrangements concerned the personal status, legal assistance, expulsion,

taxation, and identity certificates of certain groups of refugees.

Despite the fact that the Nansen Office was responsible for the
humanitarian rather than the legal and protection work, as noted above, it,
nevertheless, was mandated to undertake a function related to the practical
application by States of the arrangements instituted by the first High
Commissioner. Specifically, the Nansen Office was to "[f]acilitat[e],

within the limits of its competence, the application, in particular cases, of

'8 Arrangement with Regard to the Issue of Certificates of Identity to Russian Refugees, 5
July 1922, 13 L.N.T.S. 237.

' Plan for the Issue of a Certificate of Identity to Armenian Refugees, 31 May 1924, 5
O.J.L.N. 969-70 (1924). Interestingly, this agreement was merely a plan drafted by
the High Commissioner and his staff and then circulated to governments for their
signature without an international conference. Thirty-nine governments acceded to
the agreement. Grahl-Madsen, supra note 15, at 182.

20 This agreement was the Arrangement relating to the Issue of Identity Certificates to
Russian and Armenian Refugees, 12 May 1926, 89 L.N.T.S. 47. Report of the
Secretary-General, 36 (footnote 2.2), U.N. Doc. A/C.3/527 and Corr.1 (26 Oct. 1949)
[hereinafter “Report of the Secretary-General”].

2 Id. These two agreements were the Arrangement relating to the Legal Status of Russian
and Armenian Refugees, 30 June 1928, 89 L.N.T.S. 53, and the Arrangement
concerning the Extension to Other Categories of Refugees of Certain Measures taken
in Favour of Russian and Armenian Refugees, 30 June 1928, 89 L.N.T.S. 63.
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the arrangements that have been made for the benefit of the refugees."*

This included "certifying the identity and the position of the refugees",
"[t]estifying to the regularity, validity, and conformity with the previous
law of their country of origin, of documents issued in such country" among
other services.” In addition, although not specified in its mandate, the
Nansen office prepared an agreement, the first one to be legally binding on
States, relating to the protection of refugees,?* the 1933 Convention

relating to the International Status of Refugees.25

As for the High Commissioner's Office for Refugees coming from
Germany, it was specifically instructed to convoke an intergovernmental
conference in order to provide "a system of legal protection for refugees
coming from Germany",”® which it did in the form of the 1936 Provisional
Arrangement Concerning the Status of Refugees Coming from Germany,
which concerned certificates of identity, and the personal status and
freedom of movement of refugees, among other matters.>’ After the
drafting of the 1936 Provisional Arrangement, the Office was instructed by
the Assembly of the League of Nations to obtain the accession of States to
the Arrangement and "to prepare an intergovernmental conference for the
adoption of an international convention on the status of these refugees."28
The result was the 1938 Convention Concerning the Status of Refugees
coming from Germany that replaced the 1936 Arrangement. The 1938

Convention reiterated most of the provisions contained in the 1936

22 Statutes of the Nansen International Office for Refugees, 12 O.J.L.N. 309-10 (1931).

2 Arrangement relating to the Legal Status of Russian and Armenian Refugees, supra
note 19.

2 Simpson, supra note 4, at 211.

% The Convention relating to the International Status of Refugees, 28 October 1933, 159
L.N.T.S. 199. This convention provided a further elaboration of the rights contained
in the 1928 Arrangement relating to the Legal Status of Russian and Armenian
Refugees.

%8 See Report of the Council Committee Appointed to Draw Up a Plan for International
Assistance to Refugees, supra note 13, at 128.

27 provisional Arrangement concerning the Status of Refugees coming from Germany, 4
July 1936, 171 L.N.T.S. 75.

% Report of the Secretary General, supra note 20.
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Arrangement, but also covered topics such as labour conditions, welfare

and relief, and the education of refugees.29

As a result of the creation of a number of agreements for the protection of
refugees, when the High Commissioner of the League of Nations for
Refugees was appointed in 1938, following the liquidation of the office of
the High Commissioner’s Office for Refugees coming from Germany and
the Nansen Office, the League of Nations Assembly provided it with a
specific supervisory responsibility related to international refugee law
agreements. The High Commissioner was to "superintend the entry into
force and the application of the legal status of refugees, as defined more
particularly in the Conventions of 28 October 1933 and 10 February
1938"3° Specifically, the High Commissioner was to ensure that the 1933
Convention relating to the International Status of Refugees concerning
Russian, Armenian, Assyrian, Assyro-Chaldean, Turkish and other
refugees, and the 1938 Convention concerning the Status of Refugees
Coming from Germany were ratified by States and applied by them within

their national systems.

Thus, while the first High Commissioner, Nansen, was given a general
mandate for defining the legal status of refugees, the realities of the
refugees' situation, in particular, the obstacles they faced, served as the
catalyst for the creation of international arrangements concerning identity
documents and refugees' legal status. Similarly, while nothing in its
mandate provided that it should further develop legal standards for the
protection of refugees, the Nansen Office prepared the first convention to

be legally binding on States. In creating the High Commissioner for

% Convention concerning the Status of Refugees coming from Germany, 10 Feb. 1938,
192 LN.T.S. 59.

30 See the Mandate of the High Commissioner of the League of Nations for Refugees,
Report of the Council Committee Appointed to Draw Up a Plan for International
Assistance to Refugees, supra note 13, § 2(b). The two conventions were the 1933
Convention Relating to the International Status of Refugees, supra note 25, and the
1938 Convention concerning the Status of Refugees Coming from Germany, supra
note 29.
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Refugees coming from Germany, States recognized that the protection
afforded to certain groups of refugees, such as Russians, Armenians,
Turkish, Assyrian, and Assyro-Chaldean refugees needed to be provided to
German refugees. Therefofe, the High Commissioner for Refugees
coming from Germany facilitated the creation of two agreements to

provide similar rights to refugees from Germany.

As a result, the first High Commissioner, the Nansen Office, and the High
Commissioner for Refugees coming from Germany contributed to the
further development of international standards for the protection of the
categories of refugees who were of their concern. Their work in this area
established an early precedent of involvement by refugee organisations in
the development of international refugee law, which would be reflected in
the mandate of the International Refugee Organisation as well UNHCR’s

statutory mandate, as discussed below.

Once international agreements for the protection of refugees had been
created, there was a need to ensure that they were adopted and applied by
States. The Nansen Office assisted in ensuring the application of such
agreements in a practical manner, as most likely did the first High
Commissioner. However, it was the High Commissioner of the League of
Nations for Refugees that was first assigned specific responsibilities for
the supervision of States' ratification and application of agreements for the
protection of refugees. Therefore, the activities of these early refugee
organisations as well as the mandate of the High Commissioner of the
League of Nations, related to the effectiveness of agreements for the
protection of refugees, helped establish a basis for the involvement of

future organisations in this area, including eventually UNHCR.
1.2.2 Subsequent Refugee Organisations

The forced mass emigration of Jews from Germany led the United States,

which was not a member of the League of Nations, to organize a
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conference in 1938 of thirty-one States to discuss co-ordination of support
for persons who wished to flee or already had fled Germany because of
persecution.’’ As a result, the Intergovernmental Committee on Refugees
was created, in 1938, to assist Jewish persons to leave Germany and
resettle in other countries, through negotiations with Germany as well as
countries of resettlement,*? but this work was obstructed by the outbreak of
the Second World War.»

Renewed cooperation among States was spurred by the situation of
millions of displaced persons in countries liberated by the Allies at the end
of the Second World War. In 1943, 44 States established the United
Nations Relief and Rehabilitation Administration to provide material
assistance to displaced persons, who also included persons who had fled
because of persecution, and to facilitate the return of displaced persons to
their home countries. * However, UNRRA's work became increasingly
difficult as a result of the political changes in Eastern Europe and the

Soviet Union, which deterred many displaced persons from wanting to

*! Simpson, supra note 4. It should be noted that other authors claim that the conference
was attended by representatives of 32 States. See for example, 1 LOUISE
HOLBORN, REFUGEES: A PROBLEM OF OUR TIME: THE WORK OF THE
UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES, 1951-1972 18
(1975) and Weis, supra note 6, at 209.

32 The resolution creating the IGCR, which was adopted by a committee representing 31
States, is contained in 19 O.J.L.N. 676-7 (1938). Sj6berg states that while “it was
officially denied” that the IGCR was established with the purpose of assisting only
Jewish persons, he finds that “there is no doubt that this was in fact the case- at least
for all practical purposes.” Sjoberg, supra note 4, at 51.

33 JACQUES VERNANT, THE REFUGEE IN THE POST-WAR WORLD 26-7 (1953).

3 KIM SALOMON, REFUGEES IN THE COLD WAR: TOWARD A NEW
INTERNATIONAL REFUGEE REGIME IN THE EARLY POSTWAR ERA, 48
(1991). UNRRA °“only incidentally provided assistance for refugees escaping from
untenable political situations’ according to Leon Gordenker. LEON GORDENKER,
REFUGEES IN INTERNATIONAL POLITICS 23 (1987). For UNRRA’s mandate,
see Agreement for United Nations Relief and Rehabilitation Administration, 9 Nov.
1943, 3 Cmd. No. 6491 (1943). In addition, the IGCR’s membership and mandate
were extended in 1943 “to include, as far as practicable also those persons, wherever
they may be, who as a result of events in Europe, have had to leave, or may have to
leave, their countries of residence because of the danger to their lives or liberties on
account of their race, religion or political beliefs”. Vernant, supra note 33, at 27-28.
The IGCR worked alongside UNRRA in providing protection and assistance to
refugees in territory that had been liberated. Grahl-Madsen, supra note 15, at 186.
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return. UNRRA then refused to return persons who did not wish to go
back to their home countries.” As a result, such persons were stuck in
camps. UNRRA was faced with another significant problem. In 1945,
new refugees had begun fleeing from Germany, Austria and Italy, but
UNRRA'’s mandate provided only for support for repatriation, and
therefore, the organisation could not facilitate their settlement in the
country in which they had sought refuge or their resettlement in another

country.36

States addressed the limitations in UNRRA's capacity by creating the
International Refugee Organisation, as a specialised agency of the United
Nations.>” The mandate of the IRO was "to bring about a rapid and
positive solution of the problem of bona fide refugees and displaced
persons".*® IRO had broad responsibilities for such persons; it was to
carry out the "repatriation; the identification, registration and
classification; the care and assistance; the legal and political protection; the
transport; and the re-settlement and re-establishment, in countries able and

willing to receive them, of persons who are the concern of the

3% Gordenker, supra note 34, at 23.

36 Holborn, supra note 31, at 28.

37 For an excellent summary of IRO’s work see LOUISE HOLBORN, THE
INTERNATIONAL REFUGEE ORGANIZATION: A SPECIALIZED AGENCY
OF THE UNITED NATIONS - ITS HISTORY AND WORK 1946-1952 (1956).
IRO’s Constitution, an international treaty, was approved by the General Assembly
on 15 December 1946, but would only come into effect once 15 States, whose
contributions to IRO amounted to not less than 75% of the total budget, had become
parties to the Constitution. Constitution of the International Refugee Organization,
and Agreement on Interim Measures to be Taken in Respect of Refugees and
Displaced Persons, G.A. Res. 62(I),  18(b), U.N. Doc. A/RES/62(I) (15 Dec. 1946).
Therefore, the work of the IRO was initially carried out by a Preparatory
Commission, which assumed responsibility for refugees and displaced persons from
the IGCR and UNRRA on 1 July 1947. IRO formally came into existence in August
1948, after the requisite number of States had signed IRO’s Constitution, and was
abolished in January 1952. 1 ATLE GRAHL-MADSEN, THE STATUS OF
REFUGEES IN INTERNATIONAL LAW: REFUGEE CHARACTER 18 (1966).

3% Constitution of the IRO, in Holborn, supra note 37, at Annex 1, art. 1(a).
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Organization".” The IRO even sub-let ships to transport refugees,*’ and

its annual budget was four times that of the United Nations.*!

The IRO essentially assumed responsibility for refugees and displaced
persons covered by the mandates of UNRRA and the IGCR* as well as
new refugees fleeing from Germany, Austria and Italy. The IRO's focus
was the repatriation of persons to their home countries. Where such
persons objected to their return because of persecution, reasons of a
political nature, or compelling family reasons or infirmity or illness, they
were to remain under the protection of the IRO and would be assisted with

local settlement or resettlement in another country.®
1.2.2.1 Responsibilities related to international refugee law

Although the mandates of the IGCR and UNRRA did not contain specific
responsibilities related to the development of international refugee law,
both organisations initiated agreements related to refugees. IGCR
inaugurated what became known as the London Agreement on Travel

Documents,* promoted accessions to it, and worked to ensure that States

¥ Id., at art. 2(1).

““This information is found in the table of the Planned and Actual Expenditures of IRO
from 1947-1952. Holborn, supra note 37, at 124.

“ U.N. GAOR, 4th Sess., 265 plen.mtg., § 12 (3 Dec. 1949).

42 See 27 June 1947 Agreement between the IGCR and the PCIRO and the 29 June 1947
Agreement between the PCIRO and UNRRA in Holbomn, supra note 37, at 591-4.

3 See Constitution of the IRO, in Holborn, supra note 37, at art. 2(1)(b) and Annex I, Part
I, Section C. The IRO Constitution provided the first comprehensive definition of a
“refugee” in Part I of Annex 1. The wording in Part I, Section A.I clearly served as a
basis for the definition of a refugee in the UNHCR Statute and the 1951 Refugee
Convention. It provides that a “refugee” shall apply to a person “who is outside of
his country of nationality or former habitual residence, and who, as a result of events
subsequent to the outbreak of the second world war, is unable or unwilling to avail
himself of the protection of the Government of his country of nationality or former
nationality.” Constitution of the IRO, in Holborn, supra note 37, at Annex I, Part I,
Section A(1).

“ Agreement relating to the issue of a travel document to refugees who are the concern of
the Inter-governmental Committee on Refugees, 15 Oct. 1946, 11 U.N.T.S. 73
[hereinafter “London Agreement on Travel Documents™]. Weis, supra note 6, at
212.
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implemented the agreement.* Similarly, UNRRA committees drafted
several agreements. These committees, comprised of government
representatives, formulated amendments to modify the 1926 International
Sanitary Convention and the 1933 International Sanitary Convention for
Aerial Navigation, agreements that arose out of concern about the
problems that might arise in connection with the large movements of

persons after the war.*®

In contrast with the IGCR and UNRRA, IRO’s constitutional mandate
contained several responsibilities related to refugee law. First, instead of
detailing specific responsibilities related to prior refugee conventions or
the creation of international refugee conventions, IRO’s mandate provided
a general overarching responsibility. IRO was to provide “legal and
political protection” to refugees.*’ In addition, the IRO mandate
authorized the organisation to enter into agreements with governments and
the occupation authorities in order to ensure assistance to refugees,*® the
protection of their rights,* and to arrange mutual assistance in the
repatriation of displaced persons.so These agreements helped ensure that
the IRO obtained the necessary governmental cooperation in matters

relating to displaced persons and refugees. Thus, such bilateral

> Weis, supra note 6 at 212. The IGCR appointed a Committee of Experts in 1944 that
drafted the text and the form of the travel document, which were then adopted on 15
September 1946 at an Intergovernmental Conference. Vernant, supra note 33, at 29.

“6 A.H. Robertson, Some Legal Problems of the UNRRA, 23 Brit. Y.B. Int’l. L. 142, 154
(1946). These agreements arose out of concern about the problems that might arise in
connection with the large movements of persons after the war. Id.

47 Constitution of the IRO, in Holborn, supra note 37, at art. 2(1).

“® The IRO “shall have power ... to enter into contracts and undertake obligations;
including contracts with Governments or with occupation or control authorities,
whereby such authorities would continue, or undertake, in part or in whole, the care
and maintenance of refugees and displaced persons in territories under their
authority, under the supervision of the Organization” and “to conduct negotiations
and conclude agreements with Governments”. Id., at art. 2.2(d)-(e).

* The IRO “shall have power ... to conclude agreements with countries able and willing
to receive refugees and displaced persons for the purpose of ensuring the protection
of their legitimate rights and interests in so far as this may be necessary”. Id., at art.
2.23j).

%% The IRO “shall have power... to promote the conclusion of bilateral arrangements for
mutual assistance in the repatriation of displaced persons”. Id., at art.2.2(g).
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agreements covered the specific details of the operations, including the
facilities to be provided to IRO in the country, the financing of the
operation, and the responsibilities for the provision of material assistance

and legal and political protection.

Under the IRO’s broadly worded legal and political protection mandate,
the IRO made signiﬁcanf contributions to the development of international
refugee law. The IRO's concern about the ability of persons to
conclusively establish the death of a family member, in order to permit
such persons to remarry or inherit, led to the IRO's proposal to the United
Nations Economic and Social Council, in 1948, that an International
Convention on the Declaration of Death of Missing Persons should be
drafted.”’ In addition to its contribution to the drafting of the convention,
the IRO participated in a number of international conferences concerning
refugees' legal position, provided its views on the Universal Declaration of
Human Rights and the draft Human Rights Covenant, and was also
actively involved in the preparation of the 1951 Refugee Convention
Relating to the Status of Refugees.’> Moreover, with its work to increase
the number of accessions to the 1946 London Agreement on Travel
Documents, the IRO contributed to the actual effectiveness of this

agreement.>

In sum, the IGCR and UNRRA were both organisations with very specific
purposes; essentially, the IGCR was to help Jewish refugees leave
Germany and resettle and UNRRA was to provide material assistance to
displaced persons and help them return to their home countries. Despite
the lack of any reference to legal or protection responsibilities in their
mandates, both organisations undertook activities to create agreements that

provided protection to the persons they were assisting.

51 1d., at 326.
2 Id, at 325-7.
53 Weis, supra note 6, at 212.
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The IRO, however, was explicitly mandated to provide legal and political
protection to refugees. The IRO attempted to secure States' protection of
refugees by entering into individual agreements with governments
concerning refugee protection, such as to ensure refugees' non-
discriminatory treatment, access to the labour market and social benefits,**
rather than promoting the conclusion of treaties among governments that
would provide such protection. Most significantly, the IRO actively
contributed to the drafting of key international human rights agreements
and the 1951 Refugee Convention and thereby assisted in the development
of the legal framework that remains essential to the protection of refugees

today.

In the area of the development of international refugee law, the work
carried out by the IGCR, UNRRA, and IRO, as well as the IRO’s legal and
political protection mandate, built upon the bases established by prior
refugee organisations, namely the first High Commissioner, the Nansen
Office, and the High Commissioner for Refugees coming from Germany.
In addition, in the area of the effectiveness of international refugee law,
both the IGCR and the IRO promoted accessions to an agreement
providing for documentation for refugees, the London Travel Agreement
on Travel Documents, thereby furthering the basis of the role of refugee
organisations, established by the previous refugee organisations mentioned
above, as well as the High Commissioner of the League of Nations for
Refugees. Thus, the need for and practice of refugee organisations in the
areas of the development and effectiveness of international refugee law

was well established prior to the creation of UNHCR.

54 Holborn, supra note 37, at 318.
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1.2.3 The Need for a New Organisation

The IRO, however, was unable to arrange for the repatriation or
settlement of all of the refugees and displaced persons from the Second
World War due to the political changes taking place. The increasing
restrictions on rights of persons in the former Soviet Union and many
Eastern European countries meant that refugees from those countries were
less inclined to return. Western countries also became less willing to return
refugees to their home countries. The IRO estimated that upon its
cessation, scheduled for 30 June 1950, there would remain approximately
292,000 persons in Europe who had not been repatriated to their home
countries or resettled in third countries.’® These numbers were
substantially augmented by the increasingly large numbers of persons who
were fleeing to Western European countries from Eastern European ones
as well as the refugee movements in other areas of the world,’® such as on
the Indian subcontinent, the Korean peninsula, in China and in Palestine.
Thus, given the temporary nature of the organisation®’ and the changing
political situation, it became clear that the refugee problem could not be

solved entirely by the IRO.

As a result, there was a clear need for a new international organisation
with a statutory mandate to deal with old and new refugees. In 1949, the
UN Economic and Social Council adopted a resolution requesting the
United Nations Secretary-General to prepare a plan for a new organisation
and to propose "the nature and extent of the legal functions to be
performed, taking into consideration the experience of the League of

Nations, the Intergovernmental Committee on Refugees and the IRO".*®

33 Note by the Secretary General, U.N. Doc. A/C.3/528, 9 12 (26 Oct. 1949).

56 See Loescher, supra note 5, at 42.

57 Holborn states that IRO’s General Council never lost sight of the temporary nature of
the organization. Holborn, supra note 31, at 36.

8 E.S.C. Res. 248(IX) A, 9™ Sess. (6 Aug. 1949). ECOSOC did not request the
Secretary-General to take into account the experience of UNRRA, in its 6 August
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The UN Secretary-General, in his 1949 Report, duly took into account the
experience and the mandates of the previous organisations in formulating
proposals for the functions, form and financial arrangements of the future
refugee organisation. Since the Secretary-General's report served as the
basis for the discussions about the new organisation in the Economic and
Social Council, the General Assembly and the third committee of the
General Assembly, the report had a determinative influence on the role and
responsibilities of the new organisation. In particular, the Secretary-
General relied on the mandates and work of UNHCR’s predecessors in
formulating UNHCR’s proposed responsibilities. The culmination of the
discussions was the creation of a subsidiary organ of the United Nations
General Assembly,” the office of the United Nations High Commissioner
for Refugees.5

1.3.  STATUTORY FOUNDATIONS

The United Nations High Commissioner for Refugees was created in
December 1950 pursuant to the adoption of its Statute by the General
Assembly.®! The organisation began operating in January 1951.

1949 resolution, most likely because it was created with a very specific purpose of
providing assistance and facilitating the return of persons displaced by the war.

9 U.N. Charter arts. 7 & 22. Article 7 states: “Such subsidiary organs as may be found
necessary may be established in accordance with the present Charter.” Article 22
states, “The General Assembly may establish such subsidiary organs as it deems
necessary for the performance of its functions.” Refugees were of concern to the
General Assembly from its very creation as evidenced by the General Assembly’s
adoption of a resolution on the refugee problem during its first session as an urgent
matter. See G.A. Res. 8(I) (1946).

60 The UNHCR was therefore created to carry out the General Assembly’s responsibilities
of “promoting international cooperation in the political field” and “assisting in the
realization of human rights and fundamental freedoms for all with distinction as to
race, sex, language, or religion.” U.N. Charter art. 13, para. 1.

¢ Statute of the Office of the United Nations High Commissioner for Refugees, contained
in the Annex to UN General Assembly Resolution 428(V) of 14 December 1950.
G.A. Res. 428(V) (14 Dec. 1950) [hereinafter “UNHCR Statute™].
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UNHCR's Statute remains, even after over 50 years, the defining document

for the organisation's structure and powers.

Structurally, as a subsidiary organ of the United Nations General
Assembly, UNHCR not only reports to the General Assembly®? but also
may have its mandate modified through General Assembly resolutions.
UNHCR’s Statute also provides for UNHCR to receive advice from the
General Assembly, in the form of resolutions,” and from the Executive
Committee of the High Commissioner's Programme, an advisory body
created by the United Nations Economic and Social Council and
comprised of approximately 72 State representatives,* in the form of

conclusions.

UNHCR's structure and responsibilities were significantly influenced by
those of its predecessors, in particular by the IRO. The IRO had been an
all-encompassing specialised agency with very broad responsibilities for
refugees that required substantial funding. The drafters of UNHCR's
Statute did not want UNHCR to be as operationally active nor to replace
government services as the IRO had done.®> Therefore, UNHCR, unlike
the IRO, was not authorised to provide material assistance without the

approval of the General Assembly. Instead, UNHCR's role was to be one

1d, at 9 11. UNHCR initially reported to the General Assembly through the UN
Economic and Social Council, as provided in paragraph 11 of UNHCR’s Statute, but
now it submits its Annual Reports directly to the General Assembly. The Notes on
International Protection are submitted to EXCOM.

1d, at 3, 9.

% For more information on the Executive Committee’s relationship to UNHCR see
section 3.2 of chapter 3. With respect to EXCOM s isssuance of guidance to States, it
is not at all clear whether EXCOM has the legal authority to issue conclusions
directed to States, given that the body was created as an advisory one to UNHCR,
even though it has a well-established practice of doing so.

65 As the UK representative, Mr. Corley stated: “Unlike the International Refugee
Organization, the High Commissioner with his small staff would not constitute an
operational agency; furthermore, he would concern himself with refugee problems of
a broader and more universal nature than those faced by the IRO.” U.N. GAOR, 4th
Sess., 265" plen.mtg. at § 81 (3 Dec. 1949).
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of "guidance, supervision, co-ordination and control", ®® and it was
envisioned that the High Commissioner would enjoy the same authority
and prestige as had Dr. Nansen in order to ensure the effective protection

of the refugees.®’

UNHCR's two primary functions, the provision of international protection
to refugees and the seeking of permanent solutions for the problem of
refugees,®® built upon the work and responsibilities of UNHCR's
predecessors. The function of providing international protection to
refugees was derived from the mandates of the High Commissioner for
Refugees under the Protection of the League of Nations and the IRO that
prescribed a "legal and political protection” responsibility.®” Even the
wording of some of UNHCR's specific protection responsibilities, not only
those that concerned international refugee law as elaborated below, but

also others, can be traced to the mandates of these two organisations.

For example, UNHCR's responsibility to "[keep] in close touch with the

governments and inter-governmental organisations concerned" and to

66 Statement of the Representative of France, U.N. GAOR, 4th Sess., 256" plen. mtg. at 9
14 (4 Nov. 1949).

67 Statement of the Representative of Mexico, U.N. GAOR, 4th Sess., 257" plen., 3rd cee
mtg., at § 40 (8 Nov. 1949). As the UN Secretary-General noted, “legal and political
protection has on the whole been a secondary task, which has been performed largely
within the framework of material assistance.” Report of the Secretary-General, supra
note 20, Y 14. '

88 Id,, at§ 1. Despite the Statute’s pronouncement, in paragraph 1, that UNHCR has two
primary functions the structure and wording of the Statute suggest that the
international protection role actually subsumes the search for permanent solutions.
Paragraph 8 of the Statute lists activities that further the protection of refugees
including that UNHCR is to “assist[] governmental and private efforts to promote
voluntary repatriation or assimilation within new national communities”. Not only
does paragraph 8 include a solutions type activity under its protection task, but there
is no paragraph which elaborates the tasks associated with solutions in the same
manner as paragraph 8 does for the international protection of refugees. For a more
detailed discussion of the significance of the search for permanent solutions as a
separate function of UNHCR, see MARJOLEINE ZIECK, UNHCR AND
VOLUNTARY REPATRIATION OF REFUGEES 80-1 (1997). Also see Goodwin-
Gill & McAdam, supranote 1, at 426, noting that “the provision of international
protection is of primary importance”.

 See Report of the Secretary-General, supra note 20, at | 19 (footnote 1). The
Secretary-General proposed the term “international legal protection of refugees”, Id.,
atq 19.
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"establish[] contact in such manner as he may think best with private
organisations dealing with refugee questions" repeated obligations that the
High Commissioner for Protection under the League of Nations had under
his mandate’° and was similar to IRO's responsibility to "consult and
cooperate with public and private organisations whenever it is deemed
advisable". "' In addition, UNHCR's responsibility to enter into
agreements with governments for "the execution of any measures
calculated to improve the situation of refugees and to reduce the number
requiring protection” is similar to obligations that IRO had in its

Constitution.”
1.3.1 Responsibilities Related to International Refugee Law

UNHCR's specific responsibilities related to international refugee law are
contained in sub-paragraph 8(a) of its Statute, which states that "the High
Commissioner shall provide for the protection of refugees falling under the
competence of his Office by: (a) [p]Jromoting the conclusion and
ratification of international conventions for the protection of refugees,

supervising their application and proposing amendments thereto".”* Four

7 See UNHCR Statute, supra note 61, 9 8(g) and (h) and mandate of the High
Commissioner of the League of Nations for Refugees contained in Report of the
Council Committee Appointed to Draw Up a Plan for International Assistance to
Refugees, supra note 11.

I Constitution of the IRO, in Holborn, supra note 37, at art. 2.2(f).

72 See UNHCR Statute, supra note 61, 9 8(b) and Constitution of the IRO, in Holborn,
supra note 37, at arts. 2.2(g) and (j). In practice, UNHCR would make individual
determinations on the eligibility of persons for refugee status as the IRO had done
and UNHCR’s Statute would contain a refugee definition that had its origins in the
definition contained in Annex I to the Constitution of the IRO.

7 Paragraph 8(b) also contains wording that could be interpreted as relating to
international treaties on refugees. This paragraph states that the High Commissioner
also shall promote “through special agreements with governments the execution of
any measures calculated to improve the situation of refugees and to reduce the
number requiring protection”. The reference to “special agreements”, however, is
not to treaties in the same sense as Paragraph 8(a). The fravaux preparatoires for the
1951 Convention demonstrate that this sub-paragraph was intended by the drafters to
refer to agreements with Governments such as repatriation agreements between
individual countries and UNHCR as well as cooperation agreements for the
establishment of UNHCR offices in countries. Corinne Lewis, UNHCR'’s
Contribution to the Development of International Refugee Law: Its Foundations and
Evolution, 17 Int’l. J. Refugee L. 67, 71-2 (2005).
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distinct responsibilities can be identified in the wording of this sub-
paragraph: (i.) the promotion of the conclusion of international treaties
concerning refugees; (ii.) the proposal of amendments to such treaties;
(i1i.) the promotion of ratifications to such treaties; and (iv.) the

supervision of the application by States of such treaties.

These four responsibilities, which are considered in detail in chapter 2,
permit UNHCR to work toward securing the existence of international
refugee law standards and their effectiveness. The importance of these
responsibilities can be ascertained from the fact that they are contained in
the first sub-paragraph defining the responsibilities that UNHCR must
carry out in order to fulfil its international protection function. They also
are consistent with a consideration of international law as not only the
basis for the United Nations and the international relations among States,”*
but also as essential for the maintenance of international peace and

security.”

Additional sub-paragraphs in paragraph 8 of the Statute facilitate and
support UNHCR's responsibilities under sub-paragraph (a). Under sub-
paragraph (f), UNHCR is to obtain information from governments
concerning the number and situation of refugees and the laws and
regulations concerning them. Thus, this paragraph provides a means that
facilitates UNHCR’s work of supervising States' application of refugee
conventions, since it permits UNHCR to obtain the necessary information
from States about their treatment of refugees. This provision also would

serve as a basis for UNHCR's initially limited role related to States'

4 EDVARD HAMBRO, LELAND M. GOODRICH, AND ANNE PATRICIA SIMONS,
CHARTER OF THE UNITED NATIONS 134 (1969). This approach is reflected in
Article 1(1) of the Purposes and Principles section of the UN Charter. Article 1(1)
provides that the United Nations shall “maintain international peace and security and
to that end:...bring about by peaceful means, and in conformity with the principles of
justice and international law, adjustment or settlement of international disputes or
situations which might lead to a breach of the peace.”

7 Carl-August Fleischhauer, 4rticle 13, in THE CHARTER OF THE UNITED
NATIONS: A COMMENTARY 298, 299 (Bruno Simma, ed., 2™ ed. 2002).
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implementation of their international refugee law obligations. Sub-
paragraph (g) lends additional support to UNHCR’s responsibilities under
paragraph 8(a), since it provides for UNHCR to stay in close touch with
governments and thereby foster a good working relationship with States to

benefit the refugees UNHCR was mandated to protect.
1.3.1.1 Tracing the historical foundations

As discussed above, UNHCR's four statutory responsibilities related to
international refugee law’® are derived from the experiences and mandates
of UNHCR's predecessors. In the area of the development of international
refugee law, since nearly all of UNHCR's predecessors found it necessary
to initiate and encourage the conclusion of treaties pertaining to refugees'
status and other matters affecting refugees, UNHCR was assigned the
responsibility of promoting the conclusion of international treaties

concerning refugees.

In addition, States already had seen that the evolution of the refugee
situation could necessitate changes in the international agreements related
to their protection. The 1926 Arrangement Relating to the Issue of
Identity Certificates to Russian and Armenian Refugees77amended the
1922 Arrangement with Regard to the Issue of Certificates of Identity to
Russian Refugees and the 1924 Plan Relating to the Issue of a Certificate
of Identity to Armenian Refugees.”® The 1926 Arrangement Relating to
the Issue of Identity Certificates to Russian and Armenian Refugees was
then extended to other groups of refugees with the 1928 Arrangement

Concerning the Extension to Other Categories of Refugees of Certain

78 The importance of these responsibilities can be seen from the fact that they were
included in the earliest drafts of UNHCR’s mandate. See for example France: draft
resolution, § III(c), U.N. Doc. A/C.3/L.26 (11 Nov.1949) and United States of
America; draft resolution,  5(b), U.N. Doc. A/C.3/L.28 (11 Nov. 1949).

77 1926 Arrangement relating to the Issue of Identity Certificates to Russian and
Armmenian Refugees, supra note 20.

#1922 Arrangement with Regard to the Issue of Certificates of Identity to Russian
Refugees, supra note 18. 1924 Plan for the Issue of a Certificate of Identity to
Armenian Refugees, supra note 19.
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Measures Taken in Favour of Russian and Armenian Refugees.” In
addition, the 1938 Convention concerning the Status of Refugees Coming
from Germany, replaced, according to its article 18, the 1936 Provisional
Arrangement Concerning the Status of Refugees.® Logically, therefore,
UNHCR was assigned the responsibility to propose amendments to treaties

concerning the protection of refugees.

As concerns the ratification of international refugee law agreements, the
Intergovernmental Committee on Refugees and the International Refugee
Organisation, as noted above, encouraged States to ratify or accede to the
London Agreement on Travel Documents®' and the High Commissioner of
the League of Nations for Refugees had been specifically mandated to
encourage States to accede to conventions covering refugees. Moreover,
the drafters of UNHCR's Statute may have been concerned about the
difficulties in obtaining ratifications to previous international conventions
concerning refugees.*> Each subsequent instrument developed for the
protection of refugees had a lower number of States parties than the

receding one.®® In particular, the conventions, as contrasted with the
b

7 1928 Arrangement Concerning the Extension to Other Categories of Refugees of
Certain Measures Taken in Favour of Russian and Armenian Refugees, supra note
21.

801938 Convention concerning the Status of Refugees Coming from Germany, supra note
29. 1936 Provisional Arrangement Concerning the Status of Refugees, supra note 27.

8! London Agreement on Travel Documents, supra note 44.

82 The Report of the Secretary-General notes that further ratifications and accessions
could be obtained to the 1938 Convention concerning the Status of Refugees coming
from Germany and the 1946 Agreement relating to the Issue of a Travel Document of
Refugees who are the Concern of the Intergovernmental Committee on Refugees.
Report of the Secretary-General, supra note 20, § 24 (footnote 3).

% The 1922 Arrangement with Regard to the Issue of Certificates of Identity to Russian
Refugees, supra note 15, had 53 States parties. The 1924 Plan for the Issue of a
Certificate of Identity to Armenian Refugees, supra note 19, had 35. The 1926
Arrangement relating to the Issue of Identity Certificates to Russian and Armenian
Refugees, supra note 20, had 20 States. The 1928 Arrangement relating to the Legal
Status of Russian and Armenian Refugees, supra note 21, had 11 States. The 1933
Convention relating to the International Status of Refugees, supra note 25, had 8
States. The 1936 Provisional Arrangement concerning the Status of Refugees
coming from Germany, supra note 27, had 7 States. The 1938 Convention
concerning the Status of Refugees coming from Germany, supra note 29, had 3
States. UNHCR Colloquium on the development in the law of refugees with
particular reference to the 1951 Convention and the Statute of the Office of the
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arrangements, had very few State parties. The 1933 Convention Relating
to the International Status of Refugees was ratified by only eight countries
and the 1938 Convention Concerning the Status of Refugees Coming from

Germany by a mere three countries.®*

Most likely, the drafters of UNHCR’s Statute would have wanted to ensure
that the new convention for the protection of refugees, the 1951
Convention relating to the Status of Refugees® that was being formulated
by an ad hoc committee while discussions were taking place on UNHCR's
mandate,®® would be ratified by as many States as possible.®” Thus,
UNHCR's responsibility to promote the ratification of the new convention,
the 1951 Refugee Convention, when it was completed, as well as the
ratification of any future refugee instruments, would help ensure that such

agreements would be legally binding on more States.

Finally, as part of their everyday activities, many of UNHCR's
predecessors would have monitored States' conduct to determine whether
such conduct conformed to the international standards in place and made
representations to governments on issues ranging from non-expulsion,
legal protections afforded refugees, detention, and naturalizations
procedures.®® Therefore, it naturally followed from these precedents that
UNHCR’s drafters would provide UNHCR with a supervisory

responsibility related to international conventions for the protection of

Office of the United Nations High Commissioner for Refugees held at Villa
Serbelloni Bellagio (Italy) from 21-28 April 1965: Background paper submitted by
the Office of the United Nations High Commissioner for Refugees, § 28 (1965),
" http://www.unhcr.org/protect/PROTECTION/3ae68be77.html,
1d

851951 Refugee Convention, szpranote 2.

8 ECOSOC appointed an ad hoc committee “consisting of representatives of thirteen
Governments, who shall possess special competence in this field”. E.S.C. Res.
248(IX) B (6 Aug.1949).

The concern about the ratification of multilateral treaties continues to retain the
attention of the United Nations at a general level. For example, in connection with
the United Nations Decade of International Law from 1990-1999, G.A. Res. 45/40,
Annex 1, § 2, A/RES/45/40 (28 Nov. 1990).
8 Vernant, s#pra note 33, at 26.
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refugees. The supervisory language of the mandate of the High
Commissioner of the League of Nations for Refugees would serve as the

basis for the wording of UNHCR's supervisory responsibility.®
1.3.1.2 Purpose of responsibilities: international protection

The ultimate purpose of UNHCR's responsibilities related to international
refugee law under paragraph 8 of its Statute is to ensure international
protection, one of UNHCR's primary functions, as noted above. However
neither paragraphs 1, 8 nor any other paragraph of the Statute, establishes a
definition of "international protection". Nor does the Statute contain a
preamble that would provide the context for the term. Moreover, the
meaning of 'international protection' is not self-evident since the terms
"international" and "protection" have independent meanings90 and their
coupling into a phrase does not provide a separate meaning that stands
alone. However, paragraph 8 of the Statute enumerates the activities that
UNHCR is to carry out in order to ensure the fulfilment of its international
protection function, and therefore, these activities can be examined to
determine what they disclose about the meaning of UNHCR's international

protection function. Specifically, paragraph 8 provides:

The High Commissioner shall provide for the protection of refugees

falling under the competence of his Office by:

(a) Promoting the conclusion and ratification of international
conventions for the protection of refugees, supervising their
application and proposing amendments thereto;

(b) Promoting through special agreements with Governments the
execution of any measures calculated to improve the situation of
refugees and to reduce the number requiring protection;

(c) Assisting governmental and private efforts to promote voluntary
repatriation or assimilation within new national communities;

89 The High Commissioner of the League of Nations was “to superintend the entry into
force and the application of the legal status of refugees”. Report of the Secretary-
General, supra note 20, at 36 [footnote 1(b)].

% See the definition of “international” and “protection” in VIl THE OXFORD ENGLISH
DICTIONARY 1123-4 (2™ ed. 1989) and XII THE OXFORD ENGLISH
DICTIONARY 678-9 (2™ ed. 1989).
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(d) Promoting the admission of refugees, not excluding those in the
most destitute categories, to the territories of States;

(e) Endeavouring to obtain permission for refugees to transfer their
assets and especially those necessary for their resettlement;

(f) Obtaining from Governments information concerning the number
and conditions of refugees in their territories and the laws and
regulations concerning them;

(g) Keeping in close touch with the Governments and inter-
governmental organisations concerned;

(h) Establishing contact in such manner as he may think best with
private organisations dealing with refugee questions;

(1) Facilitating the co-ordination of the efforts of private organisations
concerned with the welfare of refugees.”’

The list of responsibilities has an eclectic nature rather than a systematic
one, but three general areas can be identified. First, UNHCR is to
facilitate the admission of refugees to the territories of States where they
can be protected; UNHCR does this by promoting the admission of
refugees (sub-paragraph d). Second, UNHCR helps ensure that the rights
of refugees are respected; UNHCR does so by promoting the conclusion
and ratification of international conventions for the protection of refugees,
supervising their application and proposing amendments thereto (sub-
paragraph a). Third, UNHCR is to work towards finding solutions for
refugees; UNHCR therefore concludes special agreements with
governments (sub-paragraph b) and assists governments and others to
promote "voluntary repatriation or assimilation within new national
communities" (sub-paragraph c¢). UNHCR also works to ensure that as
part of such solutions refugees are permitted to transfer their assets

pursuant to (sub-paragraph e).

UNHCR's responsibilities to obtain information from governments (sub-
paragraph f) and to undertake its work in co-ordination with States and
inter-governmental and private organisations (sub-paragraphs g and h) as
well as to help co-ordinate the work of private organisations (sub-

paragraph 1), support all three of the general areas mentioned above.

' UNHCR Statute, supra note 61, 9 8.
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UNHCR's international protection activities follow the path of a refugee
from his/her flight to the finding of a solution. A refugee must be admitted
to a State in order to obtain an alternative protection to that which would
normally have been provided by the country of origin and have his/her
rights respected by the country of refuge. Eventually, a refugee should be
able to dispense with the protection provided by the state of refuge by
either returning to the country of origin or by becoming a national of a new

country and thus, obtaining the panoply of rights provided to nationals.

The foregoing examination of UNHCR's international protection activities,
in order to define “international protection” more precisely, gives a sense
of the practical objectives of international protection, but still does not
reveal a clear meaning for the term. UNHCR’s international protection
function was essentially the performance of activities to ensure that States
provide refugees with the necessary legal protection in the absence of such
protection from the refugees’ home countries. The activities are wide-
ranging, but include ensuring that States have legal obligations for the
protection of refugees and that these obligations are effective. The general
manner in which international protection was defined meant that UNHCR
would have a great deal of flexibility in defining the parameters and

content of its work, as will be seen in subsequent chapters.

1.3.1.3 The Essential Link to International Refugee Law: the 1951

Refugee Convention

The initial and foundational link between UNHCR's statutory
responsibilities and international refugee law would be laid with the
adoption of the 1951 Convention relating to the Status of Refugees.”> The
Secretary-General proposed the concept of a new refugee convention, what
would become the 1951 Refugee Convention, as the second prong of the

solution to the problem of refugees after the Second World War. The

%2 Convention relating to the Status of Refugees, supra note 2.
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drafting of the Convention, which began in January 1950 and was
completed in July 1951, overlapped with the drafting of UNHCR's Statute.
When the drafting of the 1951 Refugee Convention was undertaken,
international refugee law was still comprised of the various ad hoc
arrangements and agreements described above, most of which dated from
the League of Nations period. However, these agreements did not cover
the various groups of new refugees that were fleeing from Eastern to
Western Europe and in other areas of the world. In addition, while the pre-
1951 instruments addressed rights that had previously generated serious
problems for refugees, the adoption of the Universal Declaration of
Human Rights in 1950, with its elaboration of the political, social,
economic and cultural rights of persons, meant that a new and firmer basis

for the development of the rights of refugees had been provided.

Moreover, in light of the fact that many of the refugees for whom UNHCR
assumed responsibility were unable or unwilling to be repatriated, other
solutions, such as local integration and resettlement in a third country
would need to be applied, thus, requiring an increased focus on rights in a

country that would not be their country of nationality.

The 1951 Refugee Convention was intended therefore "to revise and
consolidate previous international agreements relating to the status of
refugees and to extend the scope of and protection accorded by such
instruments by means of a new agreement".94 The 1951 Refugee
Convention would be first refugee convention for which UNHCR would

carry out its responsibilities related to international refugee law. UNHCR

% The Universal Declaration of Human Rights is refereed to in the first preambular
paragraph of the 1951 Refugee Convention. The drafters of the 1951 Refugee
Convention frequently mentioned the UDHR during their discussions. Guy
Goodwin-Gill, Barbara Harrell-Bond Lecture “Refugees and their human rights”, at
6-7, Refugee Studies Centre Working Paper No.17 (Refugee Studies Centre, Univ. of
Oxford, ed., 12 Nov. 2003), http://www.rsc.ox.ac.uk/PDFs/workingpaper17.pdf.

% 1951 Refugee Convention, supra note 2, 3™ preambular 9.
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would: promote ratifications,” obtain information about the laws and
regulations implementing the standards in the 1951 Refugee Convention,
seek amendment of the 1951 Refugee Convention, and supervise States'

applications of the 1951 Refugee Convention's provisions.

However, the 1951 Refugee Convention was not drafted as a universal
agreement intended to cover all refugee situations, but instead, was created
to meet the needs of States dealing with refugees following the Second
World War. The 1951 Refugee Convention defined a refugee as a person
who had a well-founded fear of persecution “[a]s a result of events
occurring before 1 January 1951” and States had the option of limiting this
phrase to “events occurring in Europe” or allowing it to apply to “events
occurring in Europe or elsewhere” before this date.’® Thus, the 1951
Refugee Convention, like previous agreements protecting refugees, was
drafted with a particular refugee group in mind. As a result, new refugee
crises would highlight the weaknesses in the use of the instrument as a
universal agreement for all refugee situations. Despite these weaknesses,
UNHCR would continue to use the 1951 Refugee Convention as the

cornerstone for its work related to international refuge law.

1.4.  CONCLUSION

Thus, UNHCR’s predecessors, from the first High Commissioner for
Refugees through UNHCR's immediate predecessor, the International
Refugee Organisation, demonstrate that UNHCR was not an entirely new
creation. Instead, UNHCR is a continuation of a means used by States, the

creation of an organisation, to address a specific refugee problem.

% As of November 2007, nearly 150 countries are now parties to either the 1951
Convention and/or the 1967 Protocol.
% 1951 Refugee Convention, supra note 2, art. 1.A.(2), 1.B.
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‘UNHCR’s predecessors played a significant role in the development of
international refugee law standards; they participated in and facilitated the
drafting of legal instruments that articulated the treatment that States were
to accord to refugees. UNHCR’s mandate reflects this role in providing
that UNHCR is to promote the conclusion of international treaties
concerning refugees and to propose amendments to such treaties. These
precursor organisations also carried out activities to ensure that the early
arrangements and agreements were effective. Moreover, it was the
mandate of the Office of the High Commissioner of the League of Nations
for Refugees, with its explicit mandate related to States’ ratification and
application of refugee conventions, that provided the wording for

UNHCR’s supervisory responsibility.

The work of UNHCR’s predecessors also demonstrates how the
development of instruments for the protection of refugees was of a gradual
nature in reaction to events of the time. The instruments were created to
address specific problems encountered by refugees. This incremental
approach to resolve new problems also would characterize UNHCR’s

development of new approaches as will be seen in chapters 5 and 6.

Thus, States acting through the General Assembly provided UNHCR with
a generally worded mandate, which provided the two primary purposes of
UNHCR’s work, namely, international protection and seeking solutions to
the problem of refugees. UNHCR’s role was to be one of guidance,
supervision, coordination and oversight to manage the problem of refugees
that States encountered. With a generally worded mandate, UNHCR was
provided with a degree of autonomy in its work. The primary tool for
UNHCR’s international protection work vis-a-vis States would be the
international refugee law agreement, the 1951 Refugee Convention. This

agreement also would serve as the basis for States’ protection of refugees.
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CHAPTER 2: UNHCR'S STATUTORY ROLE AND WORK
RELATED TO REFUGEE LAW

2.1. INTRODUCTION

The United Nations High Commissioner for Refugees was created
following the adoption of its Statute by States in the General Assembly in
1950." These States assigned UNHCR the primary function of providing
international protection to refugees, as noted in chapter 1, and as part of
this function, specified certain responsibilities related to the development
and effectiveness of international refugee law. These statutory
responsibilities were derived from the experiences and mandates of
UNHCR's predecessors2 and were general expressions of such
responsibilities. UNHCR would establish the content and parameters of

these responsibilities through its actual practice.

Therefore, this chapter first considers UNHCR’s mandated responsibilities
related to the development of international refugee law and then the work
actually carried out by UNHCR related to such development. The chapter
then turns to the topic of the effectiveness of international refugee law.
After clarifying the term “effectiveness”, UNHCR’s mandated
responsibilities and activities in this area are considered. This analysis
demonstrates how UNHCR developed its autonomy in interpreting its own
statute and thus, established the foundations for UNHCR’s role as the

coordinator for international refugee matters.

" UN General Assembly Resolution 428(V) of 14 Dec. 1950. G.A. Res. 428(V) (14
Dec.1950)
? See section 1.3.1.1 ‘Tracing the historical foundations’ in Chapter 1.
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2.2. UNHCR AND THE DEVELOPMENT OF REFUGEE LAW

The general parameters for UNHCR’s work related to the development of
international refugee law were established by its Statute, but as shown
below, the statutory wording was not completely clear. Therefore, the
actual work performed by UNHCR gives a clearer picture of the content of
UNHCR’s responsibilities in this area. This work reveals that UNHCR’s
techniques for furthering the development of international refugee law
ranged from identifying the issue that required a convention among States

to participation in the drafting of provisions of the convention.
2.2.1. UNHCR's Mandate

In the area of the development of international refugee law, UNHCR,
under its statutory mandate, was to "promot[e] the conclusion ... of
international conventions for the protection of refugees ... and propos[e]
amendments thereto".> The meaning of UNHCR's latter responsibility is
much clearer from its wording than the former. UNHCR's proposal of
amendments to States and to relevant international bodies clearly would be
covered under its mandate as means by which it could propose

amendments to international conventions for the protection of refugees.

However, with UNHCR’s responsibility to promote the conclusion of
international conventions for the protection of refugees, the term
"promote" has a very broad meaning.* The UNHCR Statute does not
provide any additional guidance as to the specific activities that UNHCR

3 See paragraph 8(a) of the Statute of the Office of the United Nations High
Commissioner for Refugees, contained in the Annex to UN General Assembly
Resolution 428(V) of 14 Dec. 1950. G.A. Res. 428(V) (14 Dec.1950) [hereinafter
“UNHCR Statute™).

* To ‘promote’ means ‘to further the growth, development, progress or establishment of
(anything); to help forward (a process or result)’ and ‘[t]o support actively the
passing of (a law or measure)’. XII THE OXFORD ENGLISH DICTIONARY 616-7
(2™ ed. 1989).
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should perform in order to carry out this activity.” Moreover, the travaux
préparatoires do not contain any detailed discussion, by the drafters of
UNHCR's Statute, on UNHCR's promotional role.® However, the
ambiguity in the meaning of UNHCR’s responsibility to promote the
conclusion of international conventions for the protection of refugees
meant that UNHCR could not only determine how to fulfil this

responsibility, but could also carry out a broad range of responsibilities.

2.2.2. UNHCR's Contributions to International Treaties for the
Protection of Refugees

The first international convention for the protection of refugees, the 1951
Refugee Convention’ overlapped with the drafting of UNHCR's Statute.
Therefore, while UNHCR did not participate in the drafting process, it did
attend the Conference of Plenipotentiaries, held in Geneva from 2 to 25
July 1951, at which the 1951 Refugee Convention was adopted.® UNHCR
would, however, play a crucial role in the formulation of the two other key
universal refugee agreements, the 1957 Agreement relating to Refugee
Seamen and the 1967 Protocol relating to the Status of Refugees.

2.2.2.1. 1957 Agreement relating to Refugee Seamen

The 1957 Agreement relating to Refugee Seamen’ was the first
international agreement for the protection of refugees that UNHCR

“promoted”. This agreement arose out of one of the first significant

’ For a more detailed anal};sis utilizing the provisions on treaty interpretation in the 1969
Vienna Convention on the Law of Treaties, see Corinne Lewis, UNHCR’s
Contribution to the Development of International Refugee Law: Its Foundations and
Evolution, 17 Int’l. J. Refugee L. 67, 72-6 (2005).

6 The drafters focused on issues which engendered significant disagreement. 1 LOUISE
HOLBORN, REFUGEES: A PROBLEM OF OUR TIME: THE WORK OF THE
UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES, 1951-1972 65
(1975). For a summary of these issues see Lewis, supra note 5, at 74 (footnote 21).

7 Convention relating to the Status of Refugees, 28 July 1951, 189 UN.T.S. 137
[hereinafter “1951 Refugee Convention™).

8 UNHCR, Report of the UNHCR, 9§ 32, U.N. Doc. A/2394 (1953).

? Agreement relating to Refugee Seamen, 23 Nov. 1957, 506 U.N.T.S. 125.
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protection problems that UNHCR had to handle after its creation. Holborn
has described this problem very aptly:

[S]eamen who sought refuge by serving on ships of states other
than their own, or who sought to exercise their calling as seafarers
after gaining refuge in a country of asylum, often found themselves
in the precarious position of having no country in which they could
legally stay, no valid identity or travel documents (or only
documents which had expired), and in an irregular status
everywhere. Frequently such seamen were not permitted to leave
their ships in any port of call for lack of documents, and thus were
virtually condemned to sail the seas forever or risk imprisonment
when trying to land.'®

While the 1951 Refugee Convention contains an article that concerns
refugee seamen, this article does not establish a fixed standard for
determining the State responsible for providing a refugee seaman with
travel documents, but only requires States to "give sympathetic
consideration to their [refugee seamen] establishment on its territory and

the issue of travel documents to them or their temporary admission"."!

The large number of refugee seamen requesting UNHCR's assistance led
UNHCR, in 1953, to request the Government of the Netherlands to
conduct a study to determine the nature of the problem; out of 700 seamen,
one-quarter of them did not possess any travel document and another
quarter of them were in a "precarious” position.'> Consequently, UNHCR
sent a memorandum to the International Labour Organisation suggesting
that its governing body consider the problem.'*> When the Netherlands
initiated a conference of eight Western European maritime nations,

UNHCR was present as an observer and participated in the discussions of

19 Holborn, supra note 6, at 203.

111951 Refugee Convention, supra note 7, at art. 11.

12 Paul Weis, The Hague Agreement relating to Refugee Seamen, 7 Intl. & Comp. L.Q.
334, 339 (1958). UNHCR had also requested, in 1953, the assistance of the
International Labour Organisation with the refugee seamen and had submitted a
memorandum on the problem to the ILO. Id. at 338.

3 UNHCR, Report of the UNHCR, q 84, U.N. Doc.A/2648 (1954).
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the new agreement; the 1957 Agreement relating to Refugee Seamen.'*
This agreement essentially turned Article 11 of the 1951 Refugee
Convention into a more concrete obligation by providing methods for
determining which State is responsible for issuing the travel document to a

particular refugee.
2.2.2.2. 1967 Protocol relating to the Status of Refugees

UNHCR's work to modify the definition of a refugee in the 1951 Refugee
Convention, and thereby give it a truly international scope constituted an
extremely significant contribution to the development of international
refugee law. The definition of a refugee under the 1951 Refugee

Convention provided that:

As a result of events occurring before 1 January 1951 and owing to
well-founded fear of persecution for reasons of race, religion,
nationality, membership of a particular social group or political
opinion, is outside the country of his nationality and is unable or,
owing to such fear, is unwilling to avail himself of the protection of
that country...."*

The phrase “events occurring before 1 January 1951 was to be
interpreted, according to the following paragraph in the 1951 Refugee
Convention, as either “events occurring in Europe before 1 January 1951”
or “events occurring in Europe or elsewhere before 1 January 19517.'¢
This meant that the refugee definition in the 1951 Refugee Convention did
not apply to all refugees throughout the world. The definition limited the
events giving rise to a fear of persecution to events prior to 1 January 1951
and gave States the option of further limiting the scope of such events to
those that occurred in Europe. The need for a modification of the refugee
definition in the 1951 Refugee Convention became increasingly apparent

during the terms of the first three High Commissioners.

' UNHCR, Report of the UNHCR, 4 244-50, U.N. Doc.A/3123/Rev.1 (1956).
151951 Refugee Convention, supra note7, at art. 1.A(2).
18 1d., at art. 1B.(1).
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G.J. van Heuven Goedhart, who became the first High Commissioner in
1951, envisioned that the 1951 Refugee Convention was to "become as
universal as possible by the accession of the greatest possible number of
States" and to include "any future groups of refugees".!” However, in
practice, the 1951 Refugee Convention, as well as UNHCR itself,
remained an instrument almost exclusively for the protection of refugees
as a result of events occurring in Europe before 1951. High
Commissioner Goedhart correctly noted the discrepancy between the
refugee definition under the 1951 Refugee Convention with the time and
optional geographic limitations, on the one hand, and the universal

definition of a refugee under UNHCR's Statute, on the other.'®

UNHCR's determination, of which groups would receive its protection and
which only assistance, became increasingly irregular, particularly under
Auguste Lindt, who became High Commissioner in 1956 following the
death of Goedhart. During Lindt's term, UNHCR applied its mandate and
the 1951 Refugee Convention to certain European groups based on an
event-effect argument; East Europeans fleeing Communist-bloc countries
after 1951 were considered to be refugees under UNHCR's mandate and
the 1951 Refugee Convention on the basis that the events causing the
effect, the flight, had occurred prior to 1951 19 Similarly, nearly 200,000
Hungarians®® fleeing Hungary following the invasion of the Soviet Army
in November 1956 were recognized as refugees, under UNHCR's mandate
and the 1951 Refugee Convention, because the events that gave rise to

such flight occurred before 1951.'

17 Gerrit Jan van Heuven Goedhart, The Problem of Refugees, 82 Recueil des Cours,
Hague Academy of International Law, 264, 292, 280 (1953).

'8 1d., at 280.

19 Kazimierz Bem, The Coming of a ‘blank cheque’ — Europe, the 1951 Convention and
the 1967 Protocol, 16 Int’l. J. Refugee L. 609, 619 (2004).

2 UNHCR, Report of the UNHCR, § 3, U.N. Doc. A/3585/Rev.1 (1957).

2! Also see the discussion of UNHCR s determination that the Hungarians qualify as
refugees in section 3.4.1.1 of chapter 3. For a good summary of events leading up to
the exodus and UNHCR’s determination of whether such persons qualified as

69



UNHCR adopted a different approach with respect to Chinese fleeing to
Hong Kong and Algerians. Chinese refugees who escaped to Hong Kong,
as a result of the political and economic changes in China particularly
during 1945-1952,% were given assistance only, pursuant to funds raised
by UNHCR under its "good offices" function, authorized by General
Assembly resolutions.”> UNHCR did not view them as 'refugees' under its
statutory mandate due to the political problem of the two Chinas.**
Algerians fleeing as a result of the Algerian war of independence from
1954-1962 and persecution by the French,” were implicitly but
unofficially considered by UNHCR to qualify as refugees under its

mandate, but UNHCR only provided them with assistance.?®

Felix Schnyder, the third High Commissioner led the organisation from
1960-1965. He continued to expand UNHCR's use of its "good offices" in
providing assistance to refugees in Africa, who had fled after 1951;
however, these refugees were not considered to fall under the protection of
the 1951 Refugee Convention.?” Thus, by the mid-1960's the majority of
refugees assisted by UNHCR world-wide did not receive protection under
the 1951 Refugee Convention.?®

“refugees” under the 1951 Convention, see UNHCR, THE STATE OF THE
WORLD’S REFUGEES 2000: FIFTY YEARS OF HUMANITARIAN ACTION,
26-32 (2000).

221VOR JACKSON, THE REFUGEE CONCEPT IN GROUP SITUATIONS 90 (1999).

2 See G.A. Res. 1167 (XII) (26 Nov. 1957) and G.A. Res. 1784 (XVII) (7 Dec. 1962).

24 Jackson, supra note 22, at 94. For a detailed description of UN deliberations
concerning the Chinese refugees in Hong Kong, see Id., at 90-94.

%5 For a good summary of the events that caused their flight and their situation in
countries of asylum see UNHCR, THE STATE OF THE WORLD’S REFUGEES,
supra note 21, at 38-43. Cecilia Ruthstrém-Ruin provides a detailed overview of not
only the factual causes of the flight, but also the various internal positions taken by
UNHCR on this issue. See RUTHSTROM-RUIN, CECILIA, BEYOND EUROPE:
THE GLOBALIZATION OF REFUGEE AID 42-98 (1993).

% GIL LOESCHER, THE UNHCR AND WORLD POLITICS: A PERILOUS PATH 100
(2001). Also see Ivor Jackson’s analysis which leads to the conclusion that ‘the
Algerian refugees were considered prima facie as a group of concern to the High
Commissioner under his normal terms of reference.” Jackson, supra note 22, at 141.

Z UNHCR, THE STATE OF THE WORLD’S REFUGEES, supra note 21, at 53.

Id
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High Commissioner Schnyder began to view the disparity, between the
number of refugees who benefited from UNHCR's services, but who did
not receive the protection of the 1951 Refugee Convention, as a significant
problem.”’ He wanted to ensure that the 1951 Refugee Convention would
serve as a universal convention, particularly in light of the decision of the
then Organisation of African Unity (now the African Union) to draft a

regional refugee convention.*®

Under High Commissioner Schnyder, UNHCR studied 'ways and means
by which the personal scope of the 1951 Refugee Convention might be
liberalized' and proposed a colloquium on this issue.*> UNHCR
representatives attended the colloquium, along with thirteen legal experts
from various countries and representatives from the Carnegie Endowment
for International Peace and the Institut de Hauts Etudes in Geneva, where
they discussed how to modify the 1951 Refugee Convention in order to

ensure its applicability to new refugee situations.*?

» Félix Schnyder, Les aspects juridiques actuels du probléme des réfugiés, 114 Recueil
des Cours, Hague Academy of International Law, 335, 365 (1965). Thus, High
Commissioner Schnyder’s view evolved considerably during his tenure as High
Commissioner. Upon assuming office, he believed that UNHCR would focus on
assistance to refugees in the developing world and that “his actions in ‘new’ refugee
situations should be based on his good offices function and not on his mandate.”
Loescher, supra note 26, at 106, 112,

3% Holborn, supra note 6, at 179, UNHCR in its 1968 Note on International Protection
espouses a practical justification for its movement from the provision of primarily
material assistance to refugees in Africa to that of ensuring their protection. UNHCR
states that initially assistance was the more urgent need, that many African countries
did not have legislation on employment and social security, among other protections,
and that the large number of refugees made it difficult to conduct individual
determinations of eligibility for refugee status. The Note adds that due to the fact
that more refugees were living in towns and that the legal infrastructure was
developing in many African countries, UNHCR was then justified in providing
international protection to such refugees. UNHCR, Note on International Protection
9 13-15, UN. Doc. A/AC.96/398 (9 Sept. 1968).

*' UNHCR, Addendum to the Report of the UNHCR , 4 33, U.N. Doc.
A/5811/Rev.1/Add.1 (1965).

32 Schnyder, supra note 29, at 444.

33 See UNHCR, Colloquium on the Legal Aspects of Refugee Problems (Note by the High
Commissioner), Annex 1, UN. Doc. A/AC.96/INF.40 (5 May 1965) for a list of
participants in the Colloquium held in Bellagio Italy from 21-28 April 1965.

71



UNHCR also drafted a background note for the conference, which
extensively considered prior refugee arrangements and conventions and
the drafting history of the refugee definition in the 1951 Refugee
Convention.** UNHCR then assessed the content and the potential forms
the document could take, specifically, whether it should be a
recommendation or a binding legal instrument.>> Following the
Colloquium's recommendation that the time limitation should be removed
completely and that no geographic declarations should be made by States
ratifying the Protocol,>® UNHCR prepared a draft instrument that
incorporated States' views. After final modifications were made to the text
following suggestions by members of the Executive Committee of the
High Commissioner's Programme, UNHCR submitted the 1967 Protocol
relating to the Status of Refugees to the General Assembly, via the

Economic and Social Council,”’ where it was adopted.

3 UNHCR, Colloquium on the development in the law of refugees with particular
reference to the 1951 Convention and the Statute of the Office of the United Nations
High Commissioner for Refugees held at Villa Serbelloni Bellagio (Italy) from 21-28
April 1965: Background paper submitted by the Office of the United Nations High
Commissioner for Refugees,
http://www.unhcr.org/protect/PROTECTION/3ae68be77.html.

35 1d,,at 9 128-31. In paragraph 132 of its note, UNHCR proposed: “The possibility
cannot be excluded that certain States may still be unwilling to assume future
obligations, the extent of which they cannot foresee or to broaden their obligations to
cover all existing groups of refugees without limitation. It may thus be necessary to
seck a compromise between universality on the one hand and effectiveness on the
other. From the point of view of legal technique, it might therefore be desirable for
the new obligation, if it is to secure acceptance by the largest possible number of
States, either to be limited in itself or to contain the possibility of limitation. Such a
limitation could be established (a) rationae personae, i.e. according to a particular
group, or particular groups, of refugees or (b) rationae materiae, i.e. according to
particular provisions of the Convention, or the two techniques could be combined.”

*$ UNHCR, Colloquium on the Legal Aspects of Refugee Problems, supra note 33,94, 5.

3 Paul Weis, The 1967 Protocol Relating to the Status of Refugees and Some Questions
of the Law of Treaties, 42 B.Y.1LL. 39, 45 (1967). Protocol relating to the Status of
Refugees, 16 December 1966, 606 U.N.T.S. 267.

72


http://www.unhcr.org/protect/PROTECT10N/3ae68bc77.htm1

2.2.3. UNHCR's Contribution to other Instruments

UNHCR's promotional work was, as its Statute provides, to relate to
“international conventions for the protection of refugees”.”® However,
from very early on, UNHCR’s promotional work extended to instruments
that were not universal international ones, and to instruments that were not
solely for the protection of refugees. Thus, UNHCR promoted the
inclusion of provisions for the protection of refugees in human rights
treaties, conventions on particular topics that affect refugees, and regional

instruments.

Although a strict reading of the wording of paragraph 8(a) of UNHCR's
Statute, which states that UNHCR is to promote "international conventions
for the protection of refugees", might suggest that UNHCR's promotional
work should be limited to refugee conventions, consideration of this
phrase, in light of UNHCR's overall purpose of helping to ensure the
international protection of refugees provides a different perspective. As
noted in chapter 1, the lack of a clear definition of “international
protection” in UNHCR’s Statute permits UNHCR a great deal of
flexibility in its interpretation and thus, in determining the activities that
contribute to furthering international protection. Consequently, UNHCR
could be said to have the authorization to promote other types of

agreements other than universal refugee law conventions.
2.2.3.1. International human rights treaties

Since its creation, UNHCR has been active in contributing to the
development of standards for the protection of refugees in international
human rights instruments. UNHCR actively promoted the inclusion of a
right to asylum in the draft Covenant on Civil and Political Rights, worked
on by the UN Human Rights Commission (now the Human Rights

38 UNHCR Statute, supra note 3, §8(a).
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Council), which work included submission of a memorandum to the
Commission®® and lobbying by the UNHCR Chief Legal Adviser, Paul
Weis,* although the Commission ultimately rejected the inclusion of such
aright. The rejection of such a provision was due to the prevalence of the
view that extending asylum to an individual was the right of the State
rather than a fundamental right of the individual and to a lack of agreement
on the wording of the provision.* Thus States considered refugees to be
in an exceptional situation that required a problem-solving practical

approach rather than one oriented toward international human rights.

In addition, UNHCR supplied its advice during the work on the draft
convention on the reduction of statelessness, the 1961 UN Convention on
the Reduction of Statelessness,* since refugees may have lost their
nationality and become stateless persons. Specifically, Paul Weis was
seconded to the United Nations' legal department to assist the special
rapporteurs of the International Law Commission with the drafting of the

Convention.®

UNHCR’s involvement in the drafting of human rights agreements, which

as noted, was established very early on in its existence, remains an

¥ UNHCR, Report of the UNHCR, § 42, U.N. Doc. A/2394 (1953).

“* Holborn, supra note 6, at 228.

“ See Paul Weis, The United Nations Declaration on Territorial Asylum, V11 Can. Y.B.
Int’l. L. 92, 97 (1969). UNHCR also contributed to the drafting of the 1967
Declaration on Territorial Asylum, G.A. Res. 2312 (XXII) (14 Dec. 1967). UNHCR
submitted comments on various drafts of the Declaration and provided its views to
the Commission on Human Rights, which prepared the Declaration. Weis, /d., at 99,
101, 103.

* Convention on the Reduction of Statelessness, 30 August 1961, 989 U.N.T.S. 175. The
International Law Commission drafted the 1961 Convention on the Reduction of
Statelessness. The issue of statelessness initially subsumed that of refugees. See for
example, The Secretary-General, A Study of Statelessness, submitted to ECOSOC,
U.N. Doc. E/1112 (Aug. 1949), although the Secretary-General does distinguish
between stateless persons and refugees in pages 7-8 of his report. A 1954
Convention relating to the Status of Stateless Persons was drafted which provided to
stateless persons who are not refugees, similar rights to those of refugees under the
1951 Refugee Convention. Convention relating to the Status of Stateless Persons, 28
Sept. 1954, 360 UN.T.S. 117.

3 Paul Weis, The United Nations Convention on the Reduction of Statelessness, 1961, 11
Int’l. & Comp. L.Q. 1073, 1075 (1962).
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important part of its promotional work of new conventions for the
protection of refugees, particularly given the importance of human rights
work to the protection of refugees, as will be seen in chapter 6. For
example, UNHCR contributed to the discussions on the draft of the 1989
Convention on the Rights of the Child.** As a result, this Convention
specifically mentions refugee children and children seeking asylum and
provides that States shall take measures to ensure that they benefit from

the rights contained therein.*’
2.2.3.2. International agreements on particular topics that affect refugees

UNHCR's work on treaties has been oriented toward ensuring that
international agreements on specific topics that affect the rights of refugees
properly protect refugees’ rights. UNHCR’s work on such agreements has
not only been of a varied nature, but also has covered a range of subjects.

The following examples illustrate the breadth of UNHCR's involvement.

UNHCR contributed to the creation of the Protocol to the 1952 Universal
Copyright Convention,*® which concerns the rights of authorship to works
created by authors, musicians, and others, and provides additional content
to article 14 of the 1951 Refugee Convention. UNHCR submitted
memoranda and participated as an observer in the Inter-Governmental
Copyright Conference concerning the 1952 Universal Copyright

Convention and proposed that refugees should be covered by the

* See UNHCR Memorandum from Gilbert Jaeger (Director of Protection) to the UNHCR
Regional Representative at UN Headquarters, New York, concerning ‘Possible
Convention on the Rights of the Child’ (16 Oct. 1978) (available in UNHCR archives
and on file with author).

4 Convention on the Rights of the Child, art. 22.1, 20 Nov. 1989, 1577 U.N.T.S. 3.

“ Protocol 1, Annexed to the 1952 Universal Copyright Convention, 6 Sept. 1952, 216
U.N.T.S. 132. The 1952 Universal Copyright Convention has been updated with the
1971 Universal Copyright Convention, 24 July 1971, 943 U.N.T.S. 178. Refugees
are protected under Protocol 1 to this agreement
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agreement; while the conference decided not to cover refugees in the

primary agreement, it adopted a Protocol covering them instead.*’

UNHCR also submitted memoranda and participated as an observer in the
discussions of the text of the 1956 Convention on the Recovery Abroad of
Maintenance Obligations.*® With respect to the 1963 Vienna Convention
on Consular Relations, UNHCR circulated a memorandum related to
certain issues under discussion at the UN Conference on the Convention
and informally advocated its views to delegations.*” In connection with
the 1982 Maintenance of Social Security Rights Convention, drafted under
the auspices of the International Labour Organisation, UNHCR
participated in the negotiations of the agreement, during which it made
interventions, thereby ensuring that the definition of a refugee would be
consistent with that in the 1951 Refugee Convention as well as the 1967

Protocol.>®

More recently, UNHCR was involved in the drafting of two Protocols that
supplement the 2000 United Nations Convention against Organised Crime:
the 2000 Protocol to Prevent, Suppress and Punish Trafficking in Persons,

especially Women and Children and the 2000 Protocol against the

*TUNHCR, Report of the UNHCR and Addendum, § 7, UN. Doc. A/2126 (1952).
UNHCR, Report of the UNHCR, 37, U.N. Doc. A/2394 (1953).

“®Id, atg41.

* Memorandum from the UNHCR, submitted to the United Nations Conference on
Consular Relations, U.N. Doc. A/CONF.25/L.6 (4 March 1963) and Letter from
High Commissioner Schnyder to Ambassador Baron C.H. von Platen, Permanent
Rep. of Sweden to the European Office of the United Nations (available in UNHCR
archives and on file with author). Vienna Convention on Consular Relations, 24 Apr.
1963, 596 U.N.T.S. 261.

% UNHCR Memorandum from Mr. P.M. Moussalli, Director of International Protection,
to G.J.L. Coles, Chief, Conference and Treaties Section, concerning Report on the
elaboration of the ILO Convention concerning the Establishment of an International
System for the Maintenance of Rights in Social Security (12 July 1982) and attached
Memorandum from N. Cronstedt to G.J.L. Coles, Chief, Conference and Treaties
Section, concerning Report on the elaboration of the ILO Convention concerning the
Establishment of an International System for the Maintenance of Rights in Social
Security (25 June 1991) (both documents are available in UNHCR archives and are
on file with author). 1982 International Labour Organisation Convention No. 157
Maintenance of Social Security Rights Convention
http://www.ilo.org/ilolex/english/convdisp1.htm.
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Smuggling of Migrants by Land, Air and Sea.”’ UNHCR issued an inter-
agency note on the Protocols, delivered an oral statement and informally
provided its views to delegations in order to ensure that the Protocols do
not negatively affect States' rights under the 1951 Refugee Convention.*
As a result, both Protocols contain a savings provision which provides that
nothing in the Protocols “shall affect the other rights, obligations and
responsibilities of St<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>