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ABSTRACT

This thesis analyses the present state of the law of
dismissal in Japan, Great Britain and the USA, with a
view to evaluating the adequacy of regulation,
accessibility of procedure and effectiveness of remedy in
each of these systems from the perspective of employment
protection. Possible improvements of these systems are
considered, having regard to the policies underlying
them.

In the first chapter, the development of the law of
dismissal in each country is briefly reviewed. The second
chapter considers the extent to which the protection of
the law of dismissal covers different forms of the
termination of employment in each country. The third,
fourth, and fifth chapters examine the general law of
dismissal in these countries and identify what kind of
regulation, procedures and remedies apply to dismissals
in each case.

The sixth chapter examines the legal status of
provisions in collective agreements concerning dismissal
in each country, and special attention is paid to how
arbitration regulates dismissals in Britain and the US.
The seventh chapter examines the grounds on which it is
unlawful to dismiss employees, the administrative bodies
which deal with discriminatory dismissal claims, and the
procedures and remedies for discriminatory dismissals, in
each country.

Chapter eight examines the regulation, procedure and
remedies applicable to dismissals for redundancy or
economic reasons in each country. The ninth chapter
examines the effectiveness of the legal systems of
dismissal of each country from the view-point of the
employee's protection, and the tenth chapter considers
the policy behind the system of each country. The final
chapter considers the prospects for improvement of the
systems and reflects on Japanese employment law.
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- PART I -

CHAPTER 1

INTRODUCTION

It can be said that dismissal (or discharge) is the
equivalent of capital punishment for the worker.
Sometimes it may deprive the worker and his (or her)
family of their only financial resources and therefore
put them in jeopardy. It also means that the worker is
excluded from the workplace community through which the
worker derives his social status and self-esteem and
which may provide the principal source of friendships and
social status.1 Today, in most of the industrialized
market economies, there are some sorts of legal
protection against unjust or unfair dismissal. However,
this has not been the case until relatively recently
even, in the earliest industrialized countries. Far from
that, even legal equality between the employee and the
employer could not be established and the former was
bound to the employment of the latter by legal sanctions

outside their contract until the late 19th century.

1.1. UP TO THE LATE 19TH CENTURY

Britain
In Britain, for example, which experienced the
earliest industrial revolution in the world, for a long

time under the Statute of Labourers after the Black

Death, workers were compelled to enter employment for a
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certain term. The Statute prohibited employees from
leaving their employment and provided for imprisonment
for those who did.2 The term of employment had to be a

year in many cases under the Elizabethan Statute of

l§§§.3 Such employment could only be terminated at the
end of the term by a quarter's notice given before the
end of the term.4 The employment relationship later came
under the control of a series of Master and Servant Acts
until 1875. The first of these Acts was passed in 1721
and by 1829 they covered most employment.5 Under these
Acts, where manual employees breached their contract, for
example by leaving their employment without due notice,
they could be imprisoned.6

On the other hand, under the influence of the
Statutes of Labourers and the Poor Laws,7 the common law
presumption of a yearly hiring gradually developed.8
This presumption was not only applied to servants in
husbandry but also to domestic and other servants in
1826.9 However, since the presumption of a yearly hiring

t,10 its strict

is most suited to agricultural employmen
application became more and more irrelevant through the
course of industrialization. Long fixed term contracts
seem to have hampered the employers of industrial labour
in adjusting their labour force quickly and easily in
response to the state of trade.

Thus, the employers tended to abandon the practice

of long fixed term contracts and instead to adopt the
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practice of contracts terminable by a certain period of
notice.11 Accordingly, the presumption of a yearly hiring
became very flexible and easily rebutted by 1844.12 Even
where courts could not find any custom of the trade under
which the contract was terminable with notice, they had
become willing to hold, by the end of the last century,
that it was terminable with reasonable notice.l® In
determining what was reasonable notice, the courts
generally paid special regard to the period of
remuneration and the duties of employment.14 Thus, in
1861 Pollock C.B. stated that "No doubt the general rule
is, that notice need not be more extensive than the
period of payment."15 For instance, a foreman who was
paid a weekly wage was held to be entitled to a week's
notice.1®

However, the duties of employment seem to have been
a more decisive factor for the court's determination of
what was reasonable notice. Thus, "the more important and
responsible are the duties of the employment, and the
higher the remuneration, the longer will be the
appropriate notice."17 For example, the following periods
were held to be reasonable although it depended upon all
the facts of each case. A year's notice to a newspaper
editor, six months' notice to a general sales manager,
three months' notice to a sales representative, a month's
notice to a shop manager, and a week's notice to a milk

carrier.18
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United States

In the United States, when the American states were
the colonies of Britain, they used English statutes and
the common law as a model for themselves, because they
thought English law well-suited to their relative dearth
of labour.19 They adopted similar systems to the wage
regulation provided under the English Statute of
Labourers. Thus, the colonial courts punished those who,
by the offer of higher wages or other terms, enticed an
employee to quit the employment of his employer before
the end of the contractual term.29 The American colonies
also imitated English settlement regulation which
permitted a person\to obtain a settlement in a parish by
being employed for a year after 1691. If a person
obtained settlement in a parish, he, on becoming poor,
was given poor law relief by that parish. Many American
colonies permitted a person to get a settlement in a town
by proving that he had been employed for a year.21
However, settlement by hiring never came into wide use in
the American colonies and by 1810 over half of the
original thirteen states of the United States no longer
allowed it.22

In contrast to Britain, states in the United States
never enacted any similar statute to the English Master

and Servant Acts either before or after the Revolutionary

War.23 Nevertheless, even 1in the United States,
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imprisonment for debt was imposed on employees who
neither performed the work nor refunded the money. It was

24 or contract

often used in the case of indentured labour
labour where the worker was obliged to work for a
definite period as well as in the case of a peon who was
held in servitude in order to work off a debt or other
obligations. It was left to each state to determine not
only whether criminal punishment might be applied to
breach of contract but also whether forms of forced
labour such as peonage might be enforced.25 However,
imprisonment for debt was abolished in Kentucky state in
182126 and gradually abolished in many states. Finally it
was prohibited under the 13th and 14th Amendments to the
US Constitution and the federal anti-peonage act of
1867.27

As in Britain, it seems to be that the presumption
of a yearly hiring was applied at least to menial and
agricultural employees in the United States until the
mid-nineteenth century. Thus, Johnson, J. stated in a
case in 1857 as follows: "The case strongly resembles
those of the hiring of clerks, servants in husbandry, and
other similar employments, in which, to avoid the
inconvenience above alluded to, and to give each party
the benefit of all the seasons during the year, an
indefinite hiring is taken to be a hiring for a year, or
from year to year, the compensation payable at the same

’cime."28 However, the presumption did not apply to
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industrial employees. Some courts applied rate-of-pay
rule to those employees. Thus, those courts held that a
weekly or monthly wage paid to an employee implied a
weekly or monthly hiring. But this rule was most often
applied to the cases where the employees were paid an
annual salary. Other courts rejected the rate-of-pay rule
on the grounds that the period of pay was not sufficient
evidence of the parties' intention for the duration of
employment.29

However, in 1877, Mr. Wood insisted in his book
"Master and Servant"30 that the English rule of the
presumption of yearly hiring had never been approved by
any American court. He argued that the English rule
generally arose, not between master and servant, but in
settlement cases which were peculiar to England. He
further argued that a general or indefinite hiring in the
United States was prima facie a hiring at will.3l His
argument was quickly reflected in subsequent judicial
decisions probably because the doctrine of employment-at-
will would serve the employers of industrial labour
well.32 Therefore, at the latest after 1887, most courts
came to adopt the rule of employment-at-will in the
United States.33 The rate-of-pay rule was still applied
to salaried employees for a while after 1877 but had
almost died out by the 19103.34

The situation in the United States was very

different from Britain where employees of higher status
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enjoyed relatively long notice for dismissal. S.M.Jacoby
explained this as based on differences in societal
perception about status distinctions in employment and
differences in trade union attitudes toward dismissal.3®
With regard to the latter difference, he stated that
British unions did not seek statutory restrictions on the
employer's power to dismiss. They instead relied on the
closed shop and the lightning strike to protect their
members against redundancies and what they viewed as
unjust dismissal. In contrast, American unions were
relatively weak and remedied their weakness by seeking
both statutory and contractual restraints on

dismissals.36

Japan

Japan entered into industrialization after the
United States during the Meiji Era between 1868 and 1911.

During the Tokugawa Era between 1603 and 1867, the

employment relationship was mainly controlled by private
contracts with a strong feudalistic tinge.37 Most
employment was created by contracts. Many of these
contracts were for a fixed term of half a year or one
year but some of them had a longer fixed term, e.g. ten
or twenty years. In some cases, the term was for life.
Thus, some contracts could be classified in fact as
contracts for a sort of peonage.38 Every worker who
entered into employment was obliged to be entered in his

or her employer's family register.39 During the
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contractual term, only the employer could exercise the
right to terminate the employment.40 If the employee was
missing from his employment during the term of his
contract, the person who was a surety for the employee
was obliged to search for him and, if he failed in both
refunding the employee's advances and taking him back to
the employer, could be punished. This punishment was
handcuffing, imprisonment, banishment, exile or even

death in the first half of the Tokugawa Era. But after

the act of 1742, a surety who failed in taking an
employee back to his employer was only fined and if he
could not refund the employer's advances, execution by
sale was made against his property.41

In 1872, just after the Meiji Restoration, the

Government issued an ordinance which provided as follows:
Any sort of human traffic shall be banned. The term
of apprenticeship shall not be over seven years.
Every fixed term employment shall be a yearly
hiring. Workers who are held in service against
their will in order to work off debt shall be

f‘ree.42

However, the Government could not completely wipe out the

feudalistic characteristics of the employment

relationship all at once. A notification issued by the

Judicial Department in 1874 provided that an employee who

left his employment during its term should be imprisoned

for 30 days.43 Until the Japanese Civil Code was enacted
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in 1898, employment still kept a feudalistic tinge, for

example, a duty to reside with the employer's f‘amily.44

1.2. FROM THE LATE NINETEENTH CENTURY TO THE END
OF WORLD WAR II

In Japan, a Civil Code was enacted in 1898 which

provided that "If no period of service has been fixed by
the parties, either party may at any time give notice to
the other party to terminate the contract; in such a case
the contract of service shall come to an end upon the
expiration of two weeks after such notice has been
given."45 Around this period of time, yearly hiring was
still popular in industry. For example, among textile
manufacturers in rural areas, the number of non-fixed
term contracts only started to increase around 1905 and
became the prevalent form of employment by 1925.46
According to a survey carried out by the city of Osaka,
however, only about a third of companies with a hundred
employees or more made use of fixed term contracts in
1923.47 Between the Sino-Japanese War (1894-5) and the
Russo-Japanese War (1804-5) when Japanese industrial
capital was established, the annual rate of labour
turnover exceeded 100 per cent.48 A survey of 1802 found
that about 50 per cent of the ironworkers employed in
seven large enterprises left their employment within a

year.49 This was because of an absolute shortage of

skilled labour. There were a number of workers who
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acquired skills and better pay by moving from one
factory to another. In addition, in the depression after
the first World War, large-scale strikes occurred
frequently and most of them were led by these "mobile"
workers.50

Accordingly, companies started establishing their
own training institutes, improving welfare systems and
introducing seniority-based pay systems in order to
encourage employees to stay longer as well as to
eliminate the harmful influence of mobile workers.®l
These institutions and systems gradually became rooted in
Japanese industry. This happened partly because trade
unions of skilled workers had not developed sufficiently
by that time.52 This also led Japanese industry to
establish the practice of lifetime employment and forced
trade unions to reorganize along the lines of enterprise
unions.%3

As described above, employees were bound to their
employment by legal sanctions outside their contract
until the 1860s in Britain and the United States, and
until 1898 in Japan. Since then, at least in legal
theory, the employment relationship has been regarded as
purely contractual, and has not been enforceable other
than by civil suit under a contract of employment. In
other words, unless otherwise agreed, both parties became

entitled to unilaterally terminate the contract of

employment with due notice in Britain and Japan, and at
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will in the United States around the end of the 19th
century. This legal theory is based on the idea of
equality between the employer and the employee as a legal
entity. However, this in fact operates in favour of the
employer since, in the real world, termination of
employment generally has much harsher effect on the
employee than the employer.

This state of law remained basically unchanged in
all of the above three countries up to the end of World
War II. The only exception concerned dismissal of an
employee for union membership or union activities. In the
United States, the unions started to seek both statutory
protection against discriminatory dismissals and
contractual restraints on dismissal through collective
agreements around the end of the nineteenth century.54 In
fact, laws outlawing discrimination against union
membership were enacted by many states but were outlawed
by the courts.55 In 1889, the Congress also enacted the

Erdman Act which made it a misdemeanor for a railway
56

company to discharge an employee for union membership.
The Supreme Court however held that this was
unconstitutional on the grounds that personal liberty as
well as the right of property were invaded without due

process of law in violation of the Constitution, 5th
t.57

Amendmen
However, following a strike by railway shopmen,

Congress enacted the Railway Labor Act in 1926 which was
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designed to protect the rights of the workers to
organize, to establish governmental machinery for
determining whether a union had the support of the
majority of the workers, and to require the union and
management to negotiate the terms and conditions of
employment.58 The Act was also challenged but the US
Supreme Court rejected its unconstitutionality. Mr. Chief
Justice Hughes, delivering the opinion of the court,
stated that:

"We entertain no doubt of the constitutional
authority of Congress to enact the prohibition. The
power to regulate commerce is the power to enact
'all appropriate legislation' for its 'protection
and advancement'...Exercising this authority,
Congress may facilitate the amicable settlement of
disputes which threaten the service of the necessary
agencies of interstate transportation....The Railway

Labor Act of 1926 does not interfere with the normal

exercise of the right of the carrier to select 1its
employees or to discharge them. The statute 1is not
aimed at this right of the employers but at the
interference with the right of employees to have
representatives of their own choosing. As the
carriers subject to the Act have no constitutional
right to interfere with the freedom of the employees
in making théir selections, they cannot complain of

the statute on constitutional grounds."59
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In the circumstances of severe economic depression,

Section 7(a) of the National Industrial Recovery Act was

also passed by the Congress in 1933 in order to promote
employees' right to organize and bargain collectively but
it did not provide any substantial power to enforce these
rights. However, in 1935 the Congress finally enacted the

National Labor Relations Act which provided the right to

organize, the right to bargain collectively, and the
right to engage in strikes, picketing, and other
concerted activities. It should be pointed out that
American economists at this period claimed that it was
necessary to strengthen employees' spending power 1in
order to overcome the depression.80 In fact, Section 1 of
the Act provides that "the inequality of bargaining power
between employees" and employers "tends to aggravate
recurrent business depressions, by depressing wage rates
and the purchasing power of wage earners in industry and
by preventing the stabilization of competitive wage rates
and working conditions within and between industry."

The NLRA made an employer's discriminatory discharge
for union membership and activities an unfair labor

practice and established the National Labor Relations

Board to issue an order requiring him to cease and desist
from such unfair labor practices and to take appropriate
affirmative action. The NLRA was challenged again based
on the due process clause of the Constitution but the US

Supreme Court held it to be constitutional. In NLRB v.
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Jones & Laughlin Steel Corp., Mr.Hughes, C.J., delivering

the opinion of the Court, stated: "Respondent asserts its
right (under the Due Process Clause) to conduct its
business in an orderly manner without being subjected to
arbitrary restraints. What we have said points to the
fallacy in the argument. Employees have their correlative
right to organize for the purpose of securing the redress
of grievances and to promote agreements with employers
relating to rates of pay and conditions of
work....restraint for the purpose of preventing an unjust
interference with that right cannot be considered
arbitrary or capricious." The Court held that the

Commerce Clause of the Constitution gave Congress the

power to regulate the industrial relations of employers

whose activities affected interstate commerce.61

1.3. AFTER WORLD WAR II

United States

The Labor Management Relations Act of 1947 amending

the NLRA was based on a policy of encouraging dispute
settlement through arbitfation. Section 203 of the LMRA
declares: "Final adjustment by a method agreed upon by
the parties is declared to be the desirable method for
settlement of grievance disputes arising over the
application or interpretation of an existing collective
bargaining agreement." Furthermore, Section 301(a) of the

LMRA authorized suits in the federal courts for violation
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of collective bargaining agreements. The US Supreme Court
ruled that this section authorized the federal courts to
fashion a body of federal law for the enforcement of
collective bargaining agreements. The Court stated as
follows:

"Other courts-- the overwhelming number of them--
hold s.301(a) is more than jurisdictional-- that it
authorizes federal courts to fashion a body of
federal law for the enforcement of these collective
bargaining agreements and includes within that
federal law specific performance of promises to
arbitrate grievances under collective bargaining
agreement. .... That is our construction of
s.301(a), which means that the agreement to
arbitrate grievance disputes, contained in this
collective bargaining agreement, should be
specifically enforced."sz
There are a series of leading cases in 1960 in which

the US Supreme Court decided on labor arbitration
disputes involving the United Steelworkers and which are
accordingly called the "Steelworkers Trilogy". The first

and second cases83

of the Trilogy are those in which the
Court decided on the enforcement of labor arbitration.
The opinion of the Court may be summarized as follows:
labor arbitration is the heart of the collective

bargaining agreement in the sense that it is expected by

the parties to settle all disputes arising from the
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meaning and content of the agreement through the
arbitrator who is believed to have reliable knowledge of
the common law of the shop. Moreover, labor arbitration
is the substitute for industrial strife and therefore
congressional policy in favor of settlement of disputes
through arbitration. Accordingly, the Jjudicial inquiry
must be strictly confined to whether the party agreed to
arbitrate the grievance or agreed to give the arbitrator
power to make the award he made. In the third case of
Trilogy64, the US Supreme Court decided on the
enforceability of the arbitration award. The statement of
the Court can be summarized as follows: so long as the
arbitrator's award draws its essence from the collective
bargaining agreement, the courts have to enforce the
award even if their interpretation of the agreement is
different from his.

In the United States, the law of discriminatory
dismissal based on race, colour, national origin, sex,
religion, age, physical or mental handicap, and the like
has also developed considerably especially since the

enactment of Title VII of the Civil Rights Act 1964.

Besides Title VII, the main federal legislation includes

the Civil Rights Act 1866, the Age Discrimination in

Employment Act 1967, the Executive Order 11246, and the

American With Disabilities Act 1990. More recently, the

Civil Rights Act 1991 was enacted to extensively amend

the Civil Rights Act 1964.
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Japan
Immediately after World War 1I, Japan established a

new democratic Constitution in 1946 which declared the
k65

people's right to wor and workers' rights to

organize.66 Accordingly, the Labor Standards Law (L.S.L.)

was enacted in 1947 in order to regulate the minimum

standards of major working conditions and it prohibited

dismissal without thirty days notice67, dismissal of

employees under special physical conditionsse, and
retaliatory dismissal.69 On the other hand, the Labor

Unions Law (L.U.L.) enacted in 1947 provided for an

unfair labor practice scheme modelled on the American one
although its legal mechanism was substantially different
from the latter. The L.U.L. also provided for the
normative power of collective agreement between the union
and the employer.70 Therefore, the employer's right to-
dismiss can be regulated by the stipulations 1in
collective agreement.

Furthermore, the courts have vigorously developed
the rule making unjust dismissal void based on the abuse

of the employer's right provided under the Civil Code

after World War II. This rule is closely related to the
lifetime employment practice in Japan which developed in
large enterprises after the first World War and was
established as an industrial rule between employers and
the enterprise unions after World War II.71 In Japan, a

company generally employs those who have just left
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school, and educates and trains them by transferring and
promoting them within the company according to business
needs. The employees generally continue to work for the
same company typically until their company's mandatory
retirement age. This 1is generally called, the lifetime
employment practice. The lifetime employment practice 1is
supported by seniority-based pay and promotion systems.
Employees' wages and other benefits are regularly
increased with the length of their employment in the same
company. Employees are generally promoted according to
their service years. Although the lifetime employment
practice is in effect workable only in larger companies,
the courts generally developed the law of employment on
the basis of this practice. However, it has been recently
argued that the lifetme employment practice is losing its

significance as a dominant employment practice.

Britain

In Britain, trade unions and employers developed
dispute procedures in collective agreements in many
industries after the beginning of the twentieth
century.72 These procedures were sometimes utilized to
deal with the problems of discriminatory dismissals and
redundancies. However, although the provisions of the
collective agreements may be absorbed into the individual
contract of employment, collective agreements themselves

have not been 1legally enforceable, except for when the
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Industrial Relations Act 1971 (IRA) was effective.’> In

practice, they were not legally enforceable even in this
period because all collective agreements stated that they
were not legally enforceable agreements. Thus, such
dispute procedures could not provide any basis for legal
protection against unjust dismissal.

Therefore, until relatively recently, the trade
unions' strength has been the only restraint on unjust
dismissals. Partly because of this, dismissals for
redundancy and discriminatory dismissals have become one
of the major causes of strikes.74 In 1971, the IRA
established the right of employees not to be unfairly

dismissed75

and gave the industrial tribunals the power
to determine whether a dismissal was fair or unfair and
to make a remedial order to the unfairly dismissed

employee.76 The Consultative Document on The Industrial

Relations Bill suggested that one of the major reasons

for unfair dismissal legislation was to remove a
significant cause of industrial disputes in Britain. It
stated as follows:

"Britain is one of the few countries where
dismissals are a frequent cause of strike action. It
seems reasonable to link this with the fact that in
this country, unlike most others, the law provides
no redress for the employee who suffers unfair or
arbitrary dismissal, if the employer has met the

terms of the contract, e.g. with regard to giving
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notice...Both on grounds of principle and as a means
of removing a significant cause of industrial
disputes, the Government proposes to include
provisions in the Industrial Relations Bill to give
n77

statutory safeguards against unfair dismissal.

Although the Industrial Relations Act was repealed

by the Trade Union and Labour Relations Act in 1974, the

unfair dismissal legislation was re-enacted by the latter
with modification. The 1974 Act was amended by both the

Employment Protection Act 1975 and the Trade Union and

Labour Relations Amendment Act 1976. The latter two Acts

were then consolidated into the Employment Protection

(Consolidation) Act 1978, but the Employment Acts 1980,

1982, 1988, 1989, and 1990 and the Trade Union Reform and

Employment Right Act 1993 further amended the 1978 Act.

Another development in Britain is the law of
discriminatory dismissal based on sex, marital status,
colour, race, nationality, or ethnic or national origin.

A Race Relations Act was the first enacted in 1968. The

Sex Discrimination Act was enacted in 1975. It is to some

extent based on the American experience with Title VII.

Subsequently, the Race Relations Act 1968 was replaced by

a new Act in 1976 which has a structure which 1is

substantially the same as the Sex Discrimination Act.

There are now similar provisions in the Disability
Discrimination Act 1995, whichi is not yet enforce.

As described above, the introduction of legal
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restraints on dismissal is a relatively new development
in Japan, Britain and the United States. Especially in
the United States, there has not been what can be called
a general law of dismissal. However, in the United
States, the courts have recently started to develop
various exceptions of the traditional rule of employment-
at-will at common law. In Britain, partly because of the
defects of unfair dismissal legislation, the courts have
similarly started to reconsider contractual rights of
procedural justice for dismissal at common law.

Like these three countries, most of the advanced
market economies also started to create legal protection
against unjust dismissal after World War II (although
some countries had done so even before then).78 The trend
towards regulating dismissal has been further facilitated
by the increase in the number of mass dismissals for
economic, technical or organizational reasons in the
period of lower or even negative economic growth after
the 0il crisis of 1973. Thus, an ILO report in 1981 found
that there had been a widespread introduction of specific
rules applicable to termination of employment in the
context of a workforce reduction.’? These include
procedural obligations, measures to minimize workforce
reduction, criteria for the selection of workers to be
redundant, measures of compensation, retraining and
placement. However, under the circumstances of severe

international trade competition, many western European
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countries recently have started to remove employers'
legal obligations concerning dismissal, especially for
workforce reduction.80 In addition, economists have been
vigorously discussing what effect legal regulation of
dismissal has on job security from the view-point of

economics.81

1.4. THE THREE COUNTRIES TO BE STUDIED

In these circumstances, it is increasingly necessary
to evaluate the legal regulation of dismissal in each
country, to find its policy implications and to discuss
the perspectives oﬁ legal regulation based on its policy
implications. This will be done in this thesis by
comparing the laws on dismissal in Britain, Japan and the
United States. Such a comparison may be justified for the
following reasons:

Firstly, comparison of the laws of the three
countries may enable us to make a fair evaluation of each
country's legal regulation while it would be difficult
for us to compare a greater number of countries in depth.
Secondly, the United States is the biggest market economy
in the world. Britain is the first industrialized but
presently rather declining market economy while Japan is
rather lately industrialized but the most influential and
expanding one. Thus, the three countries can fairly be
said to represent different types of industrialized

market economies. Thirdly, in the 1980's Britain has
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tended to move towards deregulation of dismissal while
the trend of the United States has been increasingly
towards regulation. Compared to them, Japan has been more
or less settled. Finally, although Japan adopted a civil
law system under the influence of French and German laws,
as far as labour law is concerned, since World War II it
has been much influenced by American law. Although
Britain shares a common law system with the United
States, these two countries surprisingly have not been
influenced by each other at the level of common law.
American labour law has had very little influence on
British labour law except for the 1971-4 period. Britain
has more recently been influenced by other E.C.countries
which have civil law systems.

It should be made clear here that this thesis will
not extend its review and analysis to the special legal
regulation of the dismissal of civil servants and other
public employees who have special status, although it
cannot be denied that such regulation is important. They
are not included for two reasons. First, they are
generally much better protected from dismissal and its
adverse effects. Secondly, their inclusion would make

this review and analysis too complicated.
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CHAPTER 2

DEFINITION OF DISMISSAL

2.1. INTRODUCTION

It can be said that employment protection has been
only applied to dismissal, and therefore the concept of
dismissal is crucial for employment protection. However,
the concept of dismissal has been interpreted and
extended in various ways in Britain, Japan and the United
States. This chapter will discuss the concept of
dismissal and the relationship between the concept and
employment protection.

Contracts of employment can be classified broadly
into two types: contracts for a fixed term, and contracts
of indefinite duration. In common law in Britain and the

United States, as well as under the Civil Code in Japan,

a contract of employment for a fixed term comes to an end
at the expiration of the term. While a fixed term
contract cannot be terminated unilaterally by either
party without just cause before the end of the term, a
contract of indefinite duration can be terminated
unilaterally at any time by either party with due notice
as in Britain and Japan or even at will as in the United
States.

Contracts of employment can also be terminated by
agreement of both parties, or through frustratioh {or

impossibility). Such agreement can be made at the
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formation of the contract or at any time after. For
example, the agreement may be that the contract
terminates on the completion of a specific task. In
Japan, an agreement to compulsory retirement at a certain
age can also be seen as an example of an agreement to
terminate a contract -- more precisely, as an agreement
on a condition subsequent. Indeed, termination of a
contract on the expiry of a fixed term can also be viewed
as example of a termination by agreement.

Frustration occurs where events supervening after
formation of the contract make performance of the
contract impossible. An example of this is the death of
either party to a contract of employment. Frustration
automatically terminates the contract without any further
action by the parties.

Until relatively recently, an employee has had legal
redress for the termination of employment only in two
types of circumstances: where his employment 1is
terminated by the employer before the end of the duration
of his fixed-term contract or where a contract of
indefinite duration was terminated without due notice.
There have however been important developments in the law
of dismissal in most of the industrialized market
economies especially since World War II, and dismissal is
now regulated in a variety of different ways.

Traditionally, 'dismissal' has been defined as "the

unilateral termination of a contract of employment by the
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employer." If this definition were exhaustive, it could
be said that the employee is legally protected only from
unilateral termination of his contract by the employer.
There has however been an expansion of the legal concept
of dismissal, particularly in recent years. I will now
examine the present situation concerning the concept of

dismissal in Britain, Japan and the United States.

2.2. FRUSTRATION

In Britain, an expansion of the concept of dismissal
was introduced for the purposes of the law of unfair
dismissal and redundancy pay as well as for the purpose
of the employee's right to a written statement of reasons
for dismissal. At present the concept of dismissal for
those purposes 1is defined in Section 55(2) and Section
83(2) of the Employment Protection (Consclidation) Act,
1978:

"An employee shall be treated as dismissed by his

employer if, but only if, - (a) the contract under

which he is employed by the employer is terminated
by the employer, whether it is terminated by notice
or without notice, or (b) where under that contract
he is employed for a fixed term, that term expires
without being renewed under the same contract, or

(c) the employee terminates that contract, with or

without notice, in circumstances such that he is

entitled to terminate it without notice by reason of

the employer's conduct."
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S.55(2)(a) is roughly equivalent to the traditional
concept of dismissal in all of the three countries. With
regard to this type of dismissal, the problem has
sometimes arisen whether termination of the contract of
employment resulted from frustration, mutual agreement or
dismissal.

In Britain, the doctrine of frustration of contract
has been applied to the contract of employment as well.1
One of the effects of the doctrine of frustration is an
automatic termination of contract. Thus, if the contract
of employment is frustrated, it is not regarded as
terminated by dismissal under the EP(C)A, ss.55(2)(a) and
83(2)(a) as well as at common law. In practice, the
employer has often alleged that the contract 1is

frustrated by illness of the employee. In Marshall v.

Harland and Wolf Ltd.2 where the employee was dismissed

with four weeks' notice because of his illness after his
absence from work for 18 months, the National Industrial
Relations Court (the NIRC) instructed the tribunal to
take account of the following factors in deciding whether
a contract was frustrated by illness: (1) The terms of
the contract, including the provisions as to sickness
pay; (2) how long the employment was likely to last in
the absence of sickness; (3) the nature of the
employment; (4) the nature of the illness or injury and
how long it has already continued and the prospects of

recovery; (5) the period of past employment.3
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Another case in which the doctrine of frustration
has been applied is one relating to imprisonment of the
employee. As a matter of fact, there has been
disagreement between different EATs about whether the
doctrine of frustration should apply to imprisonment
cases. However, such disagreement was finally resolved by

the judgment of the Court of Appeal in F.C.Shepherd & Co.

Ltd. wv. Jerrom.4 In that case, when the apprentice was

some 21 months into his four-year apprenticeship with the
company, he was convicted of offences arising out of his
involvement in a motor cycle gang fight and sentenced to
Borstal training for an unspecified period, but one of
not less than six months or more than two years. He was
released after minimum sentence, but the company refused
to take him back. The Court of Appeal held that the
training service agreement had been frustrated by the
apprentice's conviction and custodial sentence. The
Court laid down two essential factors to constitute
frustration of contract. First, there must be some event
capable of rendering performance of the contract
impossible or something radically different from what the
parties contemplated when they entered into it. Secondly,
that event must occur without the fault or default of
either party. The Court further held that the party
against whom frustration is asserted cannot plead his own
fault or default to avoid frustration.

From the above observation, it can be seen that, in
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Britain, the doctrine of frustration is applied to
employment contracts in some circumstances such as
sickness or inprisonment and it leaves complainants
fettered at the starting line for statutory protection.
However, it should be noted here that the EP(C)A
specifically provides that where any event affecting an
employer (including his death) operates so as to
terminate the contract, it is to be treated as a
termination of the contract by the employer for the
purpose of the law of redundancy pay.5

In the United States, the courts have cited with
approval and generally followed the decisions of the
British courts on the doctrine of frustration. The
doctrine of frustration has been applied to contracts of
employment as well.6 Thus, the contract of employment has
been held to be terminated where either the employer or
the employee has died or has become incapacitated by
insanity. It has also been held that the contract of
employment is terminated by the employee's sickness or
permanent disability which renders him unable to perform
his duty. One of the most popular American legal
encyclopedias explains that this is because the
employee's illness or injury for all or a substantial
part of the term frustrates the purpose of the contract
of employment or because substantial performance becomes
irﬁpossible.7

However, the courts have ordinarily held that the
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illness of the employee does not automatically terminate
the contract of employment but may afford the employer an
option to terminate it.8 In fact, in all or most cases in
which the termination of employment for the employee's
illness was questioned, it was disputed whether the
employer had just cause to discharge the contract and not
whether the contract was terminated by frustrating event

or by the employer. For example, in Citizen Home 1Ins.

Co., Inc. v. Glisson, the plaintiff was employed by the

defendant company from 18th April 1941 to solicit
applications for industrial 1life insurance and collect
the weekly premiums. During the autumn of 1946 he
suffered a severe illness and for more than a year was
unable to resume his work. In September 1947, the
defendant advised him that all remuneration to him was to
cease. He took action to recover damages for unlawful
termination. The appellate court held that the
plaintiff's illness and inability to perform his duties
under contract for more than one year constituted
sufficient cause and justification for his employer to
terminate his contract.9

Finally, one labour law academic wrote that the
imprisonment of a worker for a substantial period of time
was treated as making the performance of an employment
contract impossible and thereby terminating that

contract.10 However, it seems to be that courts do not

easily apply the doctrine of frustration. In Leopold wv.
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Salkey, the employee agreed that he would continue to
devote himself entirely the business of their firm for a
period of three years from the commencement of his
service. But about one and half years after the
commencement, he was arrested under a court order and put
in jail. When he was released on bail, the employers
refused to receive him again into their employment. The
Supreme Court of Illinois stated:
"Where neither party is at fault, the absence of the
servant from the master's employ, without his
consent, (by whatever cause occasioned,) for an
unreasonable length of time, we are of the opinion,
authorizes the master to treat the contract as
abandoned; and what, in such case, is an
unreasonable length of time, depends upon the nature
and necessities of the business in which the servant
is employed."11
In Japan, frustration of the contract of employment
has been discussed in cases of the death of the employer
or the employee and the dissolution of the company.
However, most academics consider that the death of the
employer will rarely result in an automatic termination
of the contract because his contractual status will
ordinarily be inherited by his heirs.12 It is also
considered that the contract of employment is not
automatically terminated by the decision of dissolution

but that it is terminated by a notice of dismissal given
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by the dissolved company which continues its existence as
a juristic person during the liquidation procedure.

An incurable illness of the employee can be seen as
an event similar to death with regard to termination of
his employment contract. However, there can be found no
case in which the court held that a prolonged illness
itself automatically terminated the contract of
employment. This is mainly because the employer generally

provides in his shugyo kisoku that the employee who has

been suspended from work due to illness will be regarded
as retiring when his illness is prolonged beyond the
stipulated period. As described in the next chapter, the

shugyo kisoku is a form of works rules which the law

requires the employer to draw up and to which it gives a
special legal status. Accordingly, the question of a
prolonged illness has very often been raised in the
context of the legal effect of those provisions.

Most courts treated these provisions as stipulating
a cause which terminates the contract of employment

automatically. For example, in the Denkigakuen case, a

high school teacher was terminated on the expiry of a
one-year suspension period due to illness. When he was
suspended due to illness, he had worked for two years and

five months. The shugyo kisoku of the high school

stipulated that the employee will be regarded as retiring
when the period of suspension expires without the

circumstance which caused the suspension coming to an
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end. The teacher took action for abusive dismissal. He
alleged that the employer should give notice of dismissal
on the expiry of the suspension period. The Tokyo
District Court dismissed the complaint and held that the

provision of the shugyo kisoku meant that the contract of

employment would automatically terminate without the
employer's notice of dismissal on the expiry of the
suspension period.13

However, the courts also generally investigated
whether the employer was entitled to suspend the employee
for illness and whether the employee's illness or injury
had not been cured enough to perform his job. Moreover,
some courts required the employer to prove that the
employee's illness or injury on the expiry of the
suspension period was so serious that he might be
consequently be dismissed for it. For example, in the Air
France case, the Tokyo District Court held that: "It is
not sufficient for the employer to prove that the
employee's injury has not healed enough for him to
perform his previous work...The employer should prove
that, taking into account all the circumstances such as
the prospects of recovery, the existence of work to be
reinstated, etc., his injury is so serious that they may
consequently dismiss him for it."14

There are often provisions of shugyo kisokus which

provide a similar suspension period (usually for one

month) of employees for accidental events in general.
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Thus, sometimes the employer applies such a provision to
an employee who is arrested and imprisoned on suspicion
of having committed a crime, and then he regards the
contract with the employee as terminated on the expiry of
the fixed period of the suspension. The majority of
courts have treated the contract of the employment as
terminated automatically on the expiry of the suspension
period.15

Termination of employment contracts on expiry of
suspension periods for illness or imprisonment can be
seen as realization of a condition subsequently

stipulated in the shugyo kisoku. As described in the next

chapter, the legal status of shugyo kisoku is an

unsettled question. But if it is construed that the

shugyo kisoku becomes binding through explicit or

implicit agreement of employees, then it can be
understood that termination of employment contracts on
the expiry of suspension for illness or imprisonment is
an example of termination on the basis of agreement.
Termination of the contract of employment at the
compulsory retirement age can be seen as the same.

It is considered that there are two different ways
of providing termination on the grounds of compulsory

retirement age. Some shugyo kisokus provide that the

employee will be dismissed for the reason that the
employee has reached the stipulated compulsory retirement

age. Others provide that the employee will be regarded as
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retiring when the employee has reached the stipulated
compulsory retirement age. The latter type is regarded as
providing a cause for automatic termination of the
contract of employment and therefore legal regulation of
dismissal cannot apply to this type of compulsory
retirement provision. This distinction between compulsory
retirement provisions has been recognized by the Supreme

Court in Shuhoku Bus Company case.16 It is sometimes

difficult to determine which type of compulsory

retirement a particular shugyo kisoku intends to provide.

However, even if the court finds it provides a cause for
automatic termination, it further investigates whether
that particular provision is not in wviolation of public
policy.

In short, in Japan, the doctrine of frustration is
not used frequently with regard to contracts of
employment. But it has been sometimes held that the
contract of employment is automatically terminated on the

basis of provisions of shugyo kisoku. Another important

example of automatic termination on the basis of shugyo
kisoku can be seen in cases of termination caused by
compulsory retirement age. These judicial practices
relate closely to the statutory requirement that every
cause of employment termination should be .written in the

shugyo kisoku. British and American situations are

different from this. In common law cases, most cases

concerning frustrating events are those in which
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contracts are for a fixed term or with a long notice
period. The proportion of the period during which the
employee is not able to perform his duty is a crucial
factor as far as the contract is concerned. In many
cases, the proportion will be smaller in Japanese cases
than in British and American common law cases. In this
sense, application of the doctrine of frustration is more
difficult in the Japanese context. British unfair
dismissal cases seem to be rather similar in nature to
Japanese cases. Therefore, a distinction should also be
made between common law cases and cases concerning

statutory protection from dismissal.

2.3. TERMINATION BY MUTUAL AGREEMENT

It is sometimes questionable whether a contract has
been terminated by dismissal or by mutual agreement; it
is necessary to refer to termination by mutual agreement
in relation to the concept of dismissal as defined by
s.55(2)(a) as well as s.83(2)(a) of the EP(C)A in
Britain.

Mutual agreement is constituted by one party's offer
and the other party's acceptance of it. Thus,
difficulties may arise when an employee revokes his offer
to resign before the employer accepts it. After the
employee has successfully revoked his or her offer of
resignation, the employer cannot insist that the contract

has been terminated by mutual agreement.
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Mutual agreement to terminate the contract of
employment is void or voidable on the grounds of mistake,
mental reservation, fraud, duress, undue influence or the
likel7. In addition to the fact that the rule of undue
influence does not exist in Japan and nor does the rule
of mental reservation apply in Britain and the United
States, the precise legal definition of these terms is
also clearly different among the three countries.

In Japan, even where an employee agrees to resign
when he is told that he would be dismissed if he did not
agree, he may not rescind his agreement to resignation
unless there are special circumstances. There have been a
few cases in which courts found that an agreement to
resignation was void because of duress. All but one of
those cases were cases where either a female or minor
employee received severe threats, violent language and
humiliation.!8

There are also a few cases in which it was held that
an agreement to resign was void on the grounds of
mistake. It may be easier to allege mistake rather than
duress in order to make an agreement to resign void. An
example is found in the judgment of the District Court in

the Yamaichi Security Company Ltd. case.19 In that case,

in the company there was a practice under which female
employees had to resign when they got married. The court
found that her agreement to resign was void because she

had misunderstood the legal effect of the practice of
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resignation at marriage. When she submitted her
resignation to the company, she believed that the
company's practice was effective in law. The company was
aware of her misunderstanding since she submitted her
resignation in response to the company's demand that she
should do so in compliance with that practice.

There are also a few cases where the court held that
an agreement to resign was void on the grounds of mental

reservation. Section 93 of the Civil Code provides that

a declaration of intent shall be void if the other party
was aware, or should have been aware, of the real
intention of the declarant. A typical case in which the
court applied this rule to an agreement of employment

termination is the Amagasaki Steel Co. casezo. The

company accepted a letter of resignation from employees
who had committed a misdemeanor outside their working
place. However, before submission of their letter, the
employees were told by the manager that the letter would
be handed to the company president only for the purpose
of showing their "sincere regret". The District Court
held that the agreement was void on the grounds of mental
reservation since the company knew that the employees did
not intend to make an agreement for termination.

In the United States, it is not easy for an employee
to claim that his agreement to resign is void on the
grounds of fraud, mistake or duress. However, the

doctrine of undue influence can be relatively easily
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utilized for this purpose. The judgment of the California

District Court of Appeal in Odorizzi v. Bloomfield School
21

District provides a good illustration. In that case, a
schoolteacher submitted his resignation after he had been
arrested on criminal charges of homosexual activity which
were subsequently dismissed. He afterward took action
against school district for rescission of his resignation
on the grounds of duress, menace, fraud, undue influence,
and mistake. The teacher alleged the following facts: the
school officials came to his apartment just after he had
undergone a 1long period of arrest, police questioning,
booking and release on bail; he had gone 40 hours without
sleep; at that time, they told him that he should resign
immediately, that otherwise he would be suspended and
dismissed, and that the resultant publicity would
probably cause him extreme embarrassment and humiliation.
The court found that the above facts were insufficient to
state a cause of action for duress, menace, fraud, or
mistake, but they did find sufficient elements to justify
rescission of consent because of undue influence.

This case was not concerned with the question of
whether the contract was terminated by resignation or
dismissal since the employee's complaint only asserted
that his resignation was invalid on the grounds of
duress, fraud, mistake, undue influence and incapacity.
However, there is a case in which it was held that

resignation under duress should be treated as dismissal
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where there was a contractual provision for dismissal
procedure.22 In that case, the employee was told that if
he did not resign within two hours, he would be summarily
discharged and if he was so discharged he would suffer a
complete loss of all pension rights. The Appellate Court
of Illinois cited the following statement made by
Traynor, J. speaking for the California Supreme Court in

Moreno v. Cairns:

"Whenever a person is severed from his employment by
coercion the severance is effected not by his own
will but by the will of a superior. A person who is
forced to resign is thus in the position of one who
is discharged, not of one who exercises his own will
to surrender his employment."23

In Britain, such cases have been treated somewhat
inconsistently by tribunals for the purpose of the law of
unfair dismissal and redundancy pay. Probably the first

Judgment made by an appellate court is that of the

National Industrial Relations Court (NIRC) in East Sussex

County Council v. Walker. In that case, a school cook was

told that her contract was to be terminated and that she
should resign. Accordingly, she wrote a letter of
resignation but later claimed that she had been dismissed
for redundancy. Sir John Brightman, giving the judgment
of the court, stated as followed:

"In our judgment, if an employee is told that she is

no longer required in her employment and 1is
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expressly invited to resign, a court of law is
entitled to come to the conclusion that, as a matter
of common sense, the employee was dismissed within
the meaning of s.3 of the (Redundancy Payment)
Act."24

In this case, the NIRC treated the submission of
resignation under threat as a dismissal in law. However,
the employer's threat in question need not amount to a
coercion similar to that the California Supreme Court's
requirement in the Moreno case as described above. It can
be said in fact that this is not a legalistic criterion
for deciding if employment has been terminated by
resignation or by dismissal. For, in theory, the employee
could reject the employer's invitation of resignation and
wait to be dismissed since any clear harm was not shown
against him to do so.

A later judgment of the EAT in Sheffield v. Oxford

Controls Company Ltd. qualified this judgment to some

extent. In that case, a company director and his wife
were employed by the same company. One day the wife had a
quarrel with the controlling shareholder and she was told
that she would have to leave the company. Her husband
became involved and he said "I go if she goes." He was
then asked how much he wanted to go. He was later told
that if he did not resign he would be dismissed. He
resigned but later made a claim for unfair dismissal. The

EAT held that he had not been dismissed in law.
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Delivering the judgment of the court, Arnold, J. stated
as follows:
"We find the principle to be one of causation. In
cases such as that which we have just hypothesized
and those reported, the causation is the threat. It
is the existence of the threat which causes the
employee to be willing to sign, and to sign, a
resignation letter or to be willing to give, and to
give, the oral resignation. But where that
willingness is brought about by other considerations
and the actual causation of the resignation 1is no
longer the threat which has been made but is the
state of mind of the resigning employee, that he is
willing and content to resign on the terms which he
has negotiated and which are satisfactory to him,
then we think there is no room for the principle to
be derived from the decided cases."2d
This decision, however, has received severe
criticism from some academics.26 They said that it
allowed an employer to reject an employee's statutory
right for unfair dismissal by using a financial incentive
to induce the employee to resign. A particular reason why
this decision is criticized concerns Section 140 of the
EP(C)A which imposes restrictions on contracting out of
the Act. Sub-section (1) of that section provides as
follows:

"Except as provided by the following provisions of
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this section, any provision in an agreement (whether
a contract of employment or not) shall be void in so
far as it purports - (a) to exclude or limit the
operation of any provision of this Act or ; (b) to
preclude any person from presenting a complaint to,
or bringing any proceedings under this act before,
an industrial tribunal."

A similar problem has occurred in a number of cases
in which an employee signs a document which provides that
if he fails to come back to work on a stated date, his
contract will automatically terminate on that date. The
question is if the employment should be regarded as
terminated by mutual agreement where the employee fails

to do so. In Igbo v. Johnson Matthey Chemicals Ltd., the

Court of Appeal answered this question in the negative.
In this case, the employee wanted extended holiday leave
and signed a document prepared by the employer in which
it was stipulated that: "You are required to work your
normal shift...immediately after the end of your
holiday.... This has been explained to you and you have
agreed to return to work on 28.9.83. If you fail to do
this your contract of employment will automatically
terminate on that date." She however failed to report for
work on the 28th due to her illness. Both the tribunal
and the EAT concluded that the employee was not
dismissed. The Court of Appeal declared that the employee

was dismissed and remitted the case to the industrial
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tribunal to decide whether the dismissal was unfair.
Parker, LJ, presiding, stated as follows:
"Having signed the Holiday Agreement her position
was, however, if the automatic termination is wvalid,
radically changed. ....In such circumstances it is
impossible to avoid the conclusion that the
proposition for automatic termination had the
effect, if wvalid, of limiting the operation of the
sections. It was therefore void by virtue of
s.140."27
According to the above review, it can be said that
once the employee has some form of agreement of
employment termination, it is difficult to make a claim
that he is in fact dismissed in law in Britain as well as
in Japan and the United States. However, in Britain, the
existence of a special provision of Section 140 of the
EP(C)A has sometimes played an important role in
rejecting the effect of agreement to terminate
employment. Moreover, in deciding whether the employee
has voluntarily resigned, it seems to be that British
tribunals and courts have more regard to the substance of
the issue while Japanese courts take a more formalistic

attitude.

2.4. TERMINATION BY EXPIRY OF A FIXED TERM

Under British laws of unfair dismissal and
redundancy pay, the second part of the definition of

dismissal is concerned with fixed term contracts of
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employment. According to Sections 55(2)(b) and 83(2)(b)
of the EP(C)A, an employee is regarded as dismissed where
he is employed under the fixed term of his contract which
expires without being renewed under the same contract.
Section 53(1)(c) also provides that if the term expires
without being renewed under the same contract, the
employee is entitled to be provided by his employer with
a written statement of reasons for dismissal. These
provisions intend to make it difficult for the employer
to evade statutory protection by making a series of
contracts of fixed duration on the basis of the common
law principle that a fixed term contract automatically
terminates at the end of the term.

However, this statutory rule is not quite rigid
since employees with fixed term contracts can waive their
statutory rights to claim redundancy pay and complain of
unfair dismissal on the expiry of a fixed term. Section
142 of the EP(C)A provides that where an employee 1is
employed for a fixed term of a year or more he may agree
in writing to exclude any complaint of unfair dismissal
on the expiry of the term and, where employed for a term
of two years or more, also any claim for redundancy pay.

If the phrase 'fixed term' in Section 142 is read
broadly the statutory rights for an employee may be
excluded too widely. For this reason, the Court of Appeal

read it narrowly in B.B.C. v. Ioannou. Lord Denning, MR

stated as follows:
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"In my opinion, a 'fixed term' is one which cannot
be unfixed by notice. To be a 'fixed term', the
parties must be bound for the term stated in the
agreement: and unable to determine it by notice on
either side. If it were only determinable for
misconduct, it would, I think, be a 'fixed term' -
because that is imported by common law anyway. But
determination by notice is destructive of any 'fixed

term'."28

However, in B.B.C. wv. Dixonzg, the Court of Appeal

did not follow its own decision in the Ioannou case to
avoid coming to a decision which would have opened up a
large gap in the context of statutory definition of
dismissal. The Court held that a fixed term contract
existed if it was for a specific term, even though it was
terminable by notice on either side during that term.
However, a contract terminable on the completion of
a specific task or some future event has been held not to

be a 'fixed term' contract. In Wiltshire County Council

v. NATFHE and Guy.,%% Lord Denning, MR also stated that

"It seems to me that if there is a contract by which a
man is to do a particular task or purpose, then when that
task or purpose comes to an end the contract 1is
discharged by performance. Instances may be taken of a
seaman who is employed for the duration of a voyage -
and it is completely uncertain how long the voyage will

last....It is a contract which is discharged by
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performance. n31

Neither Japan nor the United States has any
statutory provision which treats the expiration of an
employment contract as a dismissal. However, in Japan, it
has been held that a contract stated to be for a fixed
term has been converted into a contract of indefinite
duration after it has been renewed several times and
therefore that the employer's refusal to renew that
contract at the expiration of its term was in fact
dismissal.32

Most cases, however, have not followed this decision
but nevertheless have held that a contract stated to be
for a fixed term should be subject to legal regulation
analogous to the law of dismissal.33 One of the leading

cases of this is the Supreme Court in the Hitachi Medico
34

Kashiwa Factory case in the context of workforce

reduction. In this case, the appellant was employed as a
"temporary employee" under a written contract for a term
of two months. The contract was renewed five times. The
"temporary employees scheme" in the Kashiwa factory was
made for the purpose of adjusting the workforce 1in
response to the state of the demand for their products.
The standards used to recruit "temporary employees" were
not very demanding, compared to those for regular
employees. The company's policy was to engage "temporary
employees" in simple work and in fact the appellant was

engaged in relatively simple work.
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The Supreme Court addressed this question in the
following way: The "temporary employees" in the Kashiwa
factory were not employed for temporary work such as
seasonal work or work for particular products. Thus,
their employment was expected to continue to some extent.
The appellant's contract was renewed five times.
According to these facts, legal regulation on analogy of
the law of dismissal should be applied to the refusal to
renew his contract on the grounds of the expiry of its
term.

It may be said that by using the analogy of the law
of dismissal, the courts have imposed certain legal
restrictions on the employer's refusal to renew a fixed
term contract based on inference of a tacit agreement
with his employee or the employee's reasonable
expectation of continuous employment. In addition, some
courts have also utilized particular statutory provisions
to hold that a contract stated to be for a fixed term
becomes a contract of indefinite duration and is subject
to the law of dismissal.

Those provisions are Section 14 of the Labour

Standard Law and Section 629 of the Civil Code. The

former provides that a contract of employment shall not
be made for a period longer than one year, except for the
completion of a specific task. Thus, even if the parties
made a contract stated to be for two years, the contract

is only effective as being for the term of one year.
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Where the employee continued to render service after the
expiration of the term for one year and the employer did
not raise any objection to it, it should be considered
that the parties entered into a new contract of

indefinite duration.35 The Civil Code, s.629 provides

that "If, where the employee continued to render service
after the expiration of the period of service, the
employer fails to raise any objection thereto
notwithstanding that he is aware thereof, he is presumed
to have entered into a fresh contract of service on the

same terms as before."

2.5. CONSTRUCTIVE DISMISSAL

In Britain, the third type of dismissal occurs under
Sections 55(2)(c) and 83(2)(c) of the EP(C)A where the
employee terminates the contract under which he is
employed by the employer, with or without notice, in
circumstances such that he is entitled to terminate it
without notice by reason of the employer's conduct. This
statutory concept of dismissal in Britain is generally
called 'constructive dismissal'.

However, even at common law, there can be found some
cases in which it was held that an employee could
terminate his employment without notice due to his
employer's conduct. These cases can be explained on the
basis of the common-law rule of repudiatory breach. In

fact, McCardie, J. stated in re Rubel Bronze Metal

Company:
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"If the conduct of the employer amounts to a basic
refusal to continue (to employ) the servant on the
agreed terms of the employment, then there is at
once a wrongful dismissal and a repudiation of the
contract."36

However, at common law, the application of
repudiatory breach has traditionally been limited to
those cases where an employer ordered his employee to do
an unreasonably dangerous job, where an employer
suspended his employee wrongfully, or where an employer
did not provide his employee with actual work when he had
a contractual duty to do so.37

Most courts and tribunals interpreted the concept of
'constructive dismissal' as based on the rule of
repudiatory breach and in 1978 the Court of Appeal

authoritatively endorsed this approach in Western

Excavating Ltd. v. Sharp. Lord Denning, MR stated the law

as follows:
"If the employer is guilty of conduct which is a
significant breach going to the root of the contract
of employment, or which shows that the employer no
longer intends to be bound by one or more of the
essential terms of the contract, then the employee
is entitled to treat himself as discharged from any
further performance. If he does so, then he
terminates the contract by reason of the employer's

conduct. He is constructively dismissed."38
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Thus, if an employer breaks a fundamental term of
his contract of employment, the employee can terminate
the contract and claim constructive dismissal.
Accordingly, the employee's resignation is wusually
treated as constructive dismissal where his employer has
not paid him all or part of the remuneration to which he
is entitled, such as wages, bonuses, overtime pay,
holiday pay or fringe benefits due to him, or where his
employer has unilaterally changed his contractually
agreed status, working hours, place of work, or other
important working conditions without either contractual
right or the employee's agreement to the change.

On the other hand, this approach could exclude cases
where an employer subtlg compels an employee to leave his
job without breaking any term of the contract, because
the employee cannot claim that he has been constructively
dismissed unless the employer breaks a fundamental term
of the contract. However, courts and tribunals have been
willing to recognize a wider range of implied
responsibilities on the part of an employer toward his
employees than traditionally recognized in order to
accommodate such subtle conduct by employers within the
concept of 'constructive dismissal'. These are variously
called the duty of support, duty of care, duty of
courtesy and most importantly, the duty of mutual trust
and confidence. The meaning of these duties is best

described by the following statement of Lord Denning, MR
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in Woods v. W.M.Car Services Ltd.: "The employer must be

good and considerate to his servants. Just as the servant
must be good and faithful, so an employer must be good
and considerate. Just as in the old days an employee
could be guilty of misconduct Jjustifying his dismissal,
so in modern times an employer can be guilty of
misconduct justifying the employee in leaving at once
without notice."39

Moreover, it is noticeable that the tribunals have
repeated that the subjective motive or intention of an

employer 1is irrelevant in determining whether he

committed a fundamental breach.40 In Lewis v. Motorworld

Garage Ltd.,41 the Court of Appeal endorsed this approach

in stating that an employer's subjective "intentions and
their reasonable belief could not determine" whether
their conduct amounted to a repudiatory breach.

In the United States, there have been some cases at
common law where courts treated an employee's resignation
during the fixed term of his contract as an employer's
discharge in exceptional circumstances. Those cases are:
(i) where an employer ordered his employee to do work
which the employee was not contractually obliged to do;
(ii) where an employer did not give his employee work
which he was contractually obliged to give; or (iii)
where an employer failed to pay contractual wages.42

In more recent years, it seems to be that the courts

have become more willing to extend the concept of
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dismissal even at common law. For example, in Carlson v.

Ewing where Ewing left the employment of the defendant
and brought an action for breach of an employment
contract, the Supreme Court of Louisiana stated as
follows:
"We agree with the trial court that, 'the evidence
shows that # *# # Carlson resorted to various devices
to disgust Ewing, to induce him to abandon his
service, and to make performance by Ewing
impossible; and that the actions of Carlson toward
nd3

Ewing were tantamount to a discharge.'

Moreover, in Beye v. Bureau of National Affairs, the

Court of Special Appeals of Maryland adopted into common
law the concept of 'constructive discharge' which had
been originated by the National Labour Relations Board
for the law of unfair labour practice. Although the Court
affirmed the judgment of the lower court which sustained
supervisor's demurrers, they stated:
"None of these cases involved actions for abusive
discharge under Adler principles, but we see no
reason why the basic concept and definition of
constructive discharge established by them should
not apply as well to an abusive discharge case. The
ultimate facts necessary to establish an unfair
labor practice under the Federal 1labor laws or an
unlawful employment practice under the civil rights

laws may differ from what is required for an abusive
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discharge under Adler, but the considerations
attendant to a determination of whether a
resignation is voluntary or involuntary would seem
to us to be essentially the same."44

In relation to unfair labour practices, it may be
said that the NLRB first used the concept of

'constructive discharge' in Sterling Corset Inc.%% case

where the Board ordered employees to be reinstated with
back pay. However, it is much more recently that clear
criteria were indicated by the NLRB and the courts. The

NLRB stated in Cristal Princeton Refining Co.: "There are

two elements which must be proved to establish a
'constructive discharge'. First, the burdens imposed upon
the employee must cause, and be intended to cause, a
change in his working conditions so difficult or
unpleasant as to force him to resign. Second, it must be
shown that those burdens were imposed because of the
employee's union activities."46

The second element described above is not required
to prove 'constructive discharge' in particular but to
prbve an employer's unfair labour practice in general.
Therefore, only the first element is necessary to proved
'constructive discharge' itself. This element 1is
satisfied only if it is proved both that an employer
makes working conditions so intolerable that an employee

is forced to quit, and that the employer intends to force

the employee to quit.

81



In fact, the courts have made much of an employer's
intent to force an employee to resign. Thus, a finding of
an employer's intent to force an employee to resign is
crucial for the NLRB to conclude that the employee 1is
constructively discharged. However, such intent can of
course be proved not only by direct evidence but also by
circumstantial evidence. Thus, the NLRB has adopted a
"reasonably foreseeable" standard in determining whether
an employer intended to force an employee to quit. For

example, the NLRB stated in the Central Credit Collection

Control Corp. case: "Where there is no direct evidence of

motive, the presumption that 'a man is held to intend the
foreseeable consequences of his conduct' will supply that
lack."47

The doctrine of 'constructive discharge' has been
utilized in civil rights laws as well. However, in the
context of those laws, there has been some disagreement
between the courts about whether evidence of the
employer's intent to make an employee resign is
indispensable to establishing constructive discharge. The
majority of courts do not require an employee to prove
that the employer actually intended to compel the
employee to resign. These courts only consider whether
the working conditions are intolerable from the viewpoint
of a reasonable person. For example, the US Court of

Appeals (Third Circuit) in Goss v. Exxon Office Systems

Company stated as follows:
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"We hold that no finding of a specific intent on the
part of the employer to bring about a discharge is
required for the application of the constructive
discharge doctrine. The court need merely find that
the employer knowingly permitted conditions of
discrimination in employment so intolerable that a
reasonable person subject to them would resign."48
There are a small number of cases in which the
courts have required the employee to prove the employer's
purpose of forcing him to resign in addition to his
imposition of intolerable working conditions.49 Although
there does not seem to be any major difference between
the result of applying 'the reasonable person test' and
'the intent test' to a particular case, the former test
is more favourable for the employee because it could lead
to a favourable result to the employee where the intent
test would not do so. This may be illustrated in Clark v.
Mgggg.5o In that case, the District of Columbia Circuit
Court applied 'the reasonable person test' and affirmed
the lower court's finding that the employee was
constructively discharged. The following is an outline of
the facts of the Clark case: Ms Clark was employed by the
army as a clerk-typist and was subsequently promoted to
the position of principal assistant to the director of
the Office of Employment Policy and Grievance Review
(OEPGR). Following the death of the then director of the

OEPGR, she became the acting director. In that capacity
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her performance was rated as 'outstanding' and
'satisfactory'. Despite her performance ratings and her
substantial supervisory experience, she did not receive a
permanent promotion to the director's position. After an
employee of another office, who was a recent law school
graduate with no supervisory experience was appointed to
the post of director of the OEPGR, Ms Clark resigned.

If the court had applied 'the intent test' instead
of 'the reasonable person test' to the Clark case, they
could have come to a different conclusion. In fact,
commenting on the Clark case, a law review article
persuasively stated: "A court applying a specific intent
test would have reached a contrary result. The employer
in Clark had introduced evidence - which the appellate
court dismissed as 'irrelevant' under a reasonable person
test - that the plaintiff had in fact been 'encouraged'
not to resign. Furthermore, the employer's actions
reflected no consistent scheme: the promotional decisions
were spread out over a period of many years and where
made by a panel whose composition probably changed during
that time. A court would thus have difficulty concluding
that the employer intended the plaintiff to resign."51

Compared to British and American courts, Japanese
courts have been more reluctant to apply any similar
concept to 'constructive dismissal'or 'constructive
discharge' in order to extend the concept of dismissal.

In Japan, the shugyo kisoku generally stipulates that
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employees should submit a letter of resignation when they
resign, although such a stipulation can not be legally
enforced since employees are free to terminate their
employment by giving two weeks notice under Section 627

of the Civil Code; employers are very careful about the

difference in the legal effect between dismissal and
resignation and therefore they usually require the
employee to submit a letter of resignation. As a matter
of fact, there are few cases in which the employee left
his employment without submitting such a letter. Thus, in
most cases, the courts have easily rejected the
employee's claim that he was in fact dismissed by his
employer, on the grounds that a letter of resignation
evinces the employee's intention to resign or to agree to
his resignation. Thus, in such a case, the court
questions whether the employee's resignation or agreement
of resignation is valid or not.

There areifew cases where the employee left his
employment without submitting a letter of resignation.
Even in those cases, the courts have rarely found that
the employee was dismissed instead of resigning. The

Sugenuma Seisakujo case52, for example, presents a

striking contrast to the British and American cases
examined above. In this case, the plaintiff was employed
on the basis of a fixed-rate daily pay on 20.11.1972. At
that time he agreed with the employer's proposal that the

wage system would be changed to piece-rate pay when he
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got used to the work. In 30.12.1972, the employer,
however, informed him that he would be paid on piece-rate
from 6.1.1973. On January 6, the employer said to him,
"You will be paid on the basis of fixed-rate daily pay,
only today". The plaintiff was absent from work from
January 7. After two weeks passed the employer treated
him as having voluntarily quit. The plaintiff alleged
that the employer's notice to change unilaterally fixed-
rate pay into piece-rate pay was a notice of dismissal.
The Tokyo District Court held that the plaintiff was not
dismissed by the employer. Turning down the plaintiff's
above allegation, the court stated that the question of
the legal effects of change in the payment system was one
thing and that the question of dismissal was another and
that he should not confuse different things.53

However, it cannot be said that Japanese courts have
not recognized any similar concept to 'constructive
dismissal' or 'constructive discharge'. There are some

exceptional cases. Among them, the Namura Shipbuilding

Co. case®?® is a case where it is clear that the court, in
practice, applied a similar concept to an American
'constructive discharge'. The plaintiff was employed as a
manual employee and was later promoted to a position of a
low administrative grade. Just after promotion, he was
ordered to operate an o0il motor dynamo to generate
electricity because of an electric power shortage. He had

not done this before since there was an employee in
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charge of the dynamo operation and he subsequently failed
to operate the dynamo well. On the morning of 28.1.1948,
the company president told him, in front of many
employees attending a morning gathering, "Can you walk
around as an administrative staff as if nothing had
happened? An irresponsible man such as you 1is never
called a foreman or an assistant engineer!" After this
incident, the praintiff left the workplace and never came
back. About nine months later, he started to work in
another shipbuilding company. The Osaka High Court found
that the plaintiff was dismissed instead of resigning.
The Court stated:

"An ordinary person in his position feels that he

was humiliated, his reputation was damaged, his

confidence was lost, and that, as a result, he
cannot continue to work. Thus, it is reasonable to
say that the company president forced him to resign,
and that the company dismissed the plaintiff for its

convenience at the end of January 1948."

In the context of unfair labour practices, labour
relations commissions and courts, although these same
labour relations commissions and courts have not
established a concept of constructive dismissal, they
have given the employee and his union the same remedies
as when he is dismissed. That is, they generally hold
that, when a series of actions by an employer with anti-

union motives had forced an employee to resign or to
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agree to resign, this agreement or resignation could not
prevent the employer's actions from constituting an

unfair labor practice. In the Iijima Sangyo case, the

Tokyo High Court®® stated that
"When the employee reluctantly submitted a letter of
resignation because he was wrongfully transferred,
obstructed from work, and threatened in various ways
on the grounds of his union activity, the employer
cannot treat it as resignation because such
treatment would constitute an unfair labour practice
as an unfavourable treatment for the reason of union
activity under Section (1) of The Labour Union Law.
We consider that the employee's offer of resignation
is caused by the employer's enmity to union activity
because the offer would not be made but for the
employer's enmity to the union. Unless the
employee's resignation is nullified, the result of
resignation is substantially equal to the one of

punitive dismissal."

2.6. CONCLUDING REMARKS

On the basis of the above examination of the
definitions of dismissal in Britain, Japan and the United
States, it can be said that British law has been most
eager to extend the concept of dismissal although it has
recognized a concept of frustration most widely which

excludes 1legal protection from dismissal. To recognize
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frustration in a wide range of circumstances reducing the
width of concept of dismissal. It does not however follow
that Japanese law indeed gives a wider coverage of
protection through the concept of dismissal; Japanese
courts very often hold that employment is automatically

terminated in accordance with a shugyo kisoku provision.

This leads to a similar legal result as when the doctrine
of frustration is applied.

The Japanese and American laws are less eager to
extend the concept of dismissal. Japanese courts are the
most reluctant to find that the employee has been
constructively dismissed. Compared with Japanese courts,
American courts are more liberal in finding that the
employee has been constructively dismissed. In order to
evaluate the extension of the concept of dismissal in
the context of employment protection, we should however
consider what role an extended concept of dismissal plays
in employment protection and if there are any other ways
to protect workers' rights to employment.

In Britain, the concept of dismissal is applicable
only for the purposes of the laws of unfair dismissal,
redundancy pay and a written statement of reasons for
dismissal. We should however note that in such a case
where 'constructive dismissal' is found for the purposes
of laws of unfair dismissal and redundancy pay, there may
also be found a repudiation at common law for which the

employee may claim for a common law remedy.56 Moreover,
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as we will see in the next chapter, these laws do not
impose an excessive financial burden on the employer.

On the other hand, in Japan, the concept of
dismissal is subject to strict judicial interpretation of
the parties' intent, since dismissal 1is usually

questioned in the context of the Civil Code. Moreover,

the concept is usually considered in the context of
whether or not a dismissal is effective in law and 1is
therefore an extension of a concept which would impose a
great financial burden on the employer. Nevertheless, it
is indisputably desirable that the employee whom the
employer placed in an intolerable situation by
unilaterally changing his working conditions or
environments may quit and sue for damages for loss of
employment. Furthermore, unlike British law, Japanese law
as well as American law does not regard termination by
expiry of a fixed term as dismissal; however, the
Japanese courts have imposed certain legal restrictions
on the employer's refusal to renew a fixed term contract
based on inference of a tacit agreement with his employee
or the employee's reasonable expectation of continuous
employment.

It is probably necessary to show a practical reason
why Japanese courts have not positively established a
clear concept similar to the British or American concept
of 'constructive dismissal'. It is closely related to the

lifetime employment practice prevailing among larger

90



companies. With this practice, it is very difficult for a
person to find another equivalent employment after he
leaves his previous employment since many larger
companies generally recruit few people other than new
school leavers. In this situation, the employee tends not
to leave his company because he is treated unfavourably
to some extent. On the other hand, as we will see in the
next chapter, dismissal is severely regulated by the
legal doctrine of the abuse of the right to dismissal,
and therefore the employer generally tries to get an
agreement from the employee to terminate a contract of
employment. Therefore, there are limited cases in which
the court is not able to easily recognize that the
employee is constructively dismissed. The type of remedy
available for abusive dismissal is also closely related
to this problem. Even if the court recognizes the concept
of 'constructive dismissal', the only remedy it may give
the dismissed person will be its decision to affirm his
status as an employee, and therefore it may be
meaningless for the employee who does not want to be
reinstated.

In the United States, the concept of 'constructive
discharge' has so far not been widely applied in wrongful
discharge cases while it has been extensively applied in
the context of anti-discrimination laws. Since anti-
discrimination laws prohibit discriminatory treatment in

general, it may be said that the concept of dismissal is
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not necessarily crucial for them. For instance, the
Japanese Labour Commissions have made orders to
reinstate employees who were forced to submit their
resignation by various sorts of harassment by their
employers for anti-union motives. To do this, the
commissions have not used any special concept such as
'constructive dismissal' but have merely found that the
employer's conduct was discriminatory treatment and
therefore an unfair labour practice.57 This is because,
in the context of unfair labour practice legislation, the
effectiveness of dismissal is not questioned.

However, in the United States, the concept of
'constructive discharge' is indeed considered to be very
important in deciding what remedy should be given to the
employee. Even if the employer's conduct constitutes
unlawful discrimination, the employee will not obtain
reinstatement with back pay if the discriminatory conduct
was not a 'constructive discharge'. In this respect, it
is noticeable that British laws of employment
discrimination based on race and sex do not have any
special provisions defining the concept of dismissal.
There is a possibility that the courts will interpret the
term 'dismissal' in those laws so widely as to cover an
employer's wrongful repudiatory conduct. This would be
consistent with the judgment of the Court of Appeal in

Marriott v. Oxford and District Co-operative Society,58

where the employer's unilateral wage reduction was
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treated as 'dismissal'. Even 1if it did not, which 1is
unlikely, the same rights and remedies would apply for
being subject to "any other detriment". Further, an
employee in many cases could still seek redress under the
law of unfair dismissal if the employee satisfied the the
qualifying conditions.

Factors which are required to prove 'constructive
dismissal' or 'constructive discharge' are different
between Britain and the United States. American courts
require an employee to prove subjective factors, such as
"deliberate" and "intolerable" in the United States,
while British courts interpret the concept of
'constructive dismissal' as based on the rule of
repudiatory breach and therefore determine on it on the
basis of whether an employer's conduct constitutes a
breach of an express or implied contractual term.

Finally, it should be pointed out that termination
by mutual agreement raises difficult problems in all
three countries. Japanese courts often hold that the
employee's resignation is void because of mistake, duress
or mental reservation. American courts sometimes hold
that an agreement to resign is void on the basis of the
doctrine of undue influence. In this way, courts declare
that the contract of employment subsists without finding
dismissal. In Britain, Section 140 of EP(C)A sometimes
plays an important role in rejecting the effect of an

agreement to terminate employment. However, it is
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generally considered in these three countries that, once
an agreement to terminate employment is proved to have
been made, it is very difficult to deny the effect of

such an agreement.
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- PART II -

CHAPTER 3

GENERAL LAW OF DISMISSAL(1): REGULATION

This chapter examines the general law of dismissal in
Britain, the United States and Japan, and identifies what
kind of regulation the law in each country provides. We
will first examine British law, then Japanese law, and

finally American law.

3.1. BRITAIN

3.1.1. WRONGFUL DISMISSAL!

At common law, if a contract of employment is for a
fixed period, it will automatically terminate at the end
of that period. Dismissal before the expiry of a fixed
term constitutes a breach of contract, and therefore it
may be the subject of an action for wrongful dismissal2
By contrast, a contract of indefinite duration is usually
presumed to be terminable by either party giving notice.
There are exceptional cases, for example, where a
contract was expressed to last indefinitely after the
first three years, it was held that, in the absence of
notice to terminate the employment at the end of the
three years, the engagement of the employee was for his
life. 3 Where a contract restricted the reasons for which
it could be terminated by the employer giving notice, it
was held that it could not be terminated by notice for

some other reason.? The length of the notice period
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depends on the intention of the parties. If the contract
of employment is silent on the period of notice to be
given on either side, it has been held that a reasonable
period of notice is required. In practice, the requisite
notice has been determined in accordance with certain
factors such as what is customary in that particular job,
the status of the job and the period of payment.5 Usually
it has been quite short for manual employees, i.e. one
week for employees who were paid by the week.6

However, the common law concept of "reasonable
notice" is now subject to a statutory minimum period
whicﬁ was introduced by the Contracts of Employment Act
1963 and is currently contained in Section 49 of the
EP(C)A. After one month's employment, an employee is
entitled to receive, and required to give one week's
notice. An employee who has been employed for more than
two years is entitled to one week for each year of
continuous employment, subject to a maximum of twelve
weeks' notice. However, salaried employees are usually
paid by the month or some longer period and therefore
their contractual period of notice is normally much
longer than the statutory minimum.’

Where an employee has committed a repudiatory breach
of contract, the employer is entitled to summarily dismiss
him without contractual or statutory notice. In order to
constitute a repudiatory breach an employee's conduct

must be such as to show that he disregarded the essential
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conditions of the contract of service,8 or be

inconsistent with the continuance of confidence between
employer and employee.g

At common law, the employer is entitled to summarily
dismiss the employee even though, at the time of the
dismissal, the employer was not aware of the repudiatory
breach in question.10 The test for determining whether
the employee is guilty of the repudiatory breach 1is an
objective one, which means that it is not sufficient for
the employer to show a reasonable belief in the
employee's repudiatory breach.11

Where there is no reason to summarily dismiss an
employee, the employer may give the employee pay in lieu
of notice instead of giving proper notice. "If a man is
dismissed without notice but with money in lieu, what he
receives is, as a matter of law, damages for breach of
contract."12 Therefore, the pay in lieu of notice should
be the net pay which the employee would have received had
he worked during the notice period. However, if there is
an express or implied agreement that pay in lieu of
notice is to be made gross, it should be paid gross.13

Contracts of employment may contain express terms, or
terms incorporated from external sources, which purport
to guarantee job security. Examples include where the
contract requires the employer to follow the contractual

procedure, restricts the permissible grounds for

dismissal or gives the decision to dismiss to an
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independent body. Such terms are often found especially

in public sector employment. In Gunton v. Richmond-upon-

Thames London Borough Council, the Court of Appeal

granted more extensive damages for a failure to observe
the contractual disciplinary procedure than those which
would have been awarded for a failure to give due
14

notice.

Further, in McClelland v. Northern Ireland General

Health Services Board, the House of Lords held that the

employee's contract was subject only to the possibility
of dismissal for good cause and therefore granted her a
declaration to the effect that her contact of employment

was still subsisting.15 Moreover, in Jones v. Gwent

County Council, in which the governors of a college

decided to dismiss a college lecture who had been cleared
of accusations of misconduct by an internal disciplinary
committee after a hearing carried out in accordance with
her contractual disciplinary procedure, a permanent
injunction was granted preventing the Council from acting
on the governors' decision to dismiss her.16

There is the separate but related question of the
public law rights of some employees whose employment is
subject to some degree of statutory underpinning.
However, as stated in the first chapter, this thesis does
not consider civil servants and certain other public

employees' special rights, and therefore, these

additional rights are not being considered.
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3.1.2. UNFAIR DISMISSALL?

Since the introduction of the law of unfair
dismissal, every employee to whom the legislation applies
has the right not to be unfairly dismissed by his
employer. This law however excludes a number of
employees18 from its application. In particular it
excludes those who have been continuously employed for
less than twoe years and those who have reached either the
normal retiring age as laid down in their contract of
employment or the age of 65 where no alternative age 1is
specif‘ied.19 However, these employees still qualify for
the right not to be unfairly dismissed for a reason
relating to membership or non-membership of a trade
union, pregnancy or childbirth, health and safety
complaints, or assertion of statutory rights.20

The method of determining whether a person has been
continuously employed is complex. The basic requirement
for continuity of employment is the existence of an
employment relationship based on a contract of employment
or a series of contracts with the same employer or
successors of that employer.z1

In order for the dismissal to be fair, at the first
stage the employer has to prove what the reason, or
principal reason, for the dismissal was. The reason must

be related to the capacity, qualifications or conduct of

the employee, that the employee is redundant, that the
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employee cannot continue to work in the position held
without contravention of a duty or restriction imposed by
or under a statute, or "some other substantial reason" of
a kind such as to justify the dismissal.22

The final category, "some other substantial reason",
blurs the edges of the other specific reasons. For
example, even when the employer does not have contractual
authority to order the employee to do something, under
certain conditions he may fairly dismiss the employee for

refusal to obey his order. In Hollister v. National

Farmer's Union, the Court of Appeal stated that the

employer's offer of contractual changes had to be
accepted by employee where there was some sound, good
business reason for the reorganisation. The Court,
therefore, held that the employee's refusal to accept the
new agreement based on reorganisation was "a substantial
reason of a kind sufficient to justify this kind of
dismissal."23

The financial difficulties of the employer may also

constitute "some other substantial reason". For example,

in Wilson v. Underhill House School Ltd., the EAT held

that "there may well be cases...where, when employers
fall into financial difficulties and are obliged to
dismiss employees, the employee is neither redundant nor
unfairly dismissed; because there is no reason why the
circumstances involving the financial difficulties of the

employers should not constitute 'some other substantial
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reason.'"z4

These cases indicate that the courts and tribunals
tend to make dismissal for economic or reorganizational
reasons (other than for "redundancy") relevant for
dismissal as "some other substantial reason." However,
there are other diverse cases in which the courts and
tribunals apply "some other substantial reason" to
justify dismissal. For example, the dismissal of an
employee on grounds of character may be found fair. It
was held that a maintenance handyman at a children's
holiday camp was fairly dismissed on the grounds of this
homosexual activities because the employer had a common
and not unreasonable belief that homosexuals were more
likely than heterosexuals to interfere with young
children.25 It may also be found fair for an employer to
dismiss an employee for refusing to sign a covenant
restricting his operation in competition with the
employer's company,26 for concealing his personal history

at hiringz7 28

or for being sentenced for imprisonment.

It may be found fair for an employer to dismiss an
employee on the grounds of the temporary nature of his
work. The expiry and non-renewal of a fixed term contract
may constitute "some other substantial reason. " 29

It should be pointed out that there are cases in
which a dismissal will be treated as automatically

unfair. Those are where the employees are dismissed for a

reason relating to (i) membership or non-membership of a
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trade union; (ii) pregnancy or childbirth; (iii)
assertion of statutory rights; or (iv) health and safety
complaints. The law of dismissal for (i) and (ii) will be
examined in Chapter 7.1.3. and Chapter 7.2.2. As far as
dismissal for (iii) is concerned, the EP(C)A, s.60A
provides that it is automatically unfair if the employee
is dismissed because he brought proceedings against the
employer to enforce, or alleged the employer's
infringement of, his statutory rights. These rights

include those conferred by the EP(C)A, the Wages Act 1986

under which the remedy for its infringement is achieved
way of a complaint or reference to an industrial
tribunal, the right to minimum notice for termination and
the rights relating to deductions from pay, union
activities and time off under the TULR(C)A.

The EP(C)A also makes dismissal for reasons relating
to health and safety complaints automatically unfair
(category iv above). The dismissal is regarded as unfair
if the reason for it was that the employee was carrying
out activities relating to his or her duties as a
statutory health and safety representative, or in
connection with their membership of a health and safety
committee.30 The Act provides special remedies for an
employee who is found to have been unfairly dismissed for
this reason. They are interim relief, a special award and
a set minimum for the basic award. The remedies are the

same as those applicable to dismissal for union-related
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reasons.31 The dismissal is also regarded as unfair if
the reason for it was that the employee advised his or
her employer of dangers at work, stopped work or took
other appropriate precautions because of imminent serious
danger.32

The method and burden of proving the reason for
dismissal required under unfair dismissal law contrasts
with that of proving reason for summary dismissal at
common law which has been described in Chapter 3.1. The
reason for dismissal which has to be proved by an
employer in an unfair dismissal case was described as "a
set of facts known to the employer, or it may be of
beliefs held by him, which cause him to dismiss the
employee“.32 In deciding whether or not the employer has
proved the reason for the dismissal, the tribunal,
therefore, can take into consideration only matters which
the employer knew of at the time of dismissal. This
principle was laid down by the House of Lords in Devis &

Sons Ltd. wv. Atkins.34

On the other hand, if an employer proves that he
genuinely believed his employee to have committed gross
misconduct, it does not matter whether his belief was
factually correct.35 This means that the law does not
require the employer to prove the facts substantiating

his reason for dismissal. Accordingly, in Taylor v.

Alidair, the Court of Appeal held that "(wherever) a man

is dismissed for incapacity or incompetence it 1is
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sufficient that the employer honestly believes on
reasonable grounds that the man is 1incapable or
incompetent. It is not necessary for the employer to
prove that he is in fact incapable or incompetent."36

Moreover, a reason wrongly labeled by an employer at
the time of dismissal is not fatal to his case if he can
prove the facts which actually caused him to dismiss.37

For example, in Abernethy v. Mott, Hay and Anderson where

the employers honestly thought that the facts constituted
redundancy but in law they did not, the Court of Appeal
supported the tribunal's decision that the real reason
for the dismissal related to the capacity of the employee
for work of the kind which he was employed to do.38 A
further problem occurs when there are several reasons
alleged and not all are proved. According to the judgment

of the House of Lords in Smith v. City of Glasgow

District Council, in such circumstances the employer has

to show that what has not been proved did not form, or
form part of, the reason or principal reason for
dismissal.3®

With regard to proof of the reason for dismissal, it
should also be noted that an employee 1s entitled to
request a written statement of the reasons for dismissal
if he has been continuously employed for more than two
years before the dismissal. It must be requested within 3

months of the effective date of termination. The employer

has to respond to the employee's request within 14 days.
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The employee may present a complaint to an industrial
tribunal either that the employer has unreasonably
refused to give a written statement or that the statement
given by him is false or inadequate. If the complaint is
sustained, the tribunal can, at its discretion, make a
declaration as to what was the real reason and it must
make an award of two weeks' pay. The written statement is
admissible in evidence in any proceedings40 and the
employer may be estopped from denying the truth of the
written statement in subsequent litigation. Accordingly,
he is likely to be bound by his written statement.

The fairness of a dismissal does not only depend
upon whether the employer provided a reason for it which
is one of the potentially fair reasons in s.57(1)(b) and
(2) of the EP(C)A. It is also subject to the application
of s.57A to 61 and to ss.152, 153 and 238 of the Trade

Union and Labour Relations (Consolidation) Act 1992,

under which an industrial tribunal must consider "whether

in the circumstances (including the size and

administrative resources of the employer's undertaking)

the employer acted reasonably or unreasonably in treating
it as a sufficient reason for dismissing the
employee. " (Emphasis added.)41

However, the burden of proof on this issue has

changed several times. The Industrial Relation Act 1971,

s.24(6) contained the same wording as s.57(3) of the

EP(C)A as quoted above, except for the wording in
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parentheses. In construing s.24(6), the tribunal applied
"the general principle that, in the absence of a contrary
provision, he who makes a claim must prove it." Therefore
the burden of proving unreasonableness rested on the
employee.

The Trade Unions and Labour Relations Act 1974

placed the burden of proof on the employer.42 The

Employment Act 1980 however removed an explicit burden on

the employer to prove to the tribunal that he acted
reasonably.43 When introducing this amendment, the
government explained that this was because the imposition
of the burden of proof on the employer had resulted in a
widespread feeling among employers that they were guilty
until proved innocent.

It has been considered that "the tribunal, with its
tripartite composition, is expected to act as 'industrial
juries', drawing on the industrial experience of its lay
members to reach a conclusion based on common sense and
common fairness." However, the tribunal is not free to
substitute its own view for those of the employer. Lord

Denning, M.R. stated in British Leyland UK v. Swift: "If

no reasonable employer would have dismissed him, then the
dismissal was unfair. But if a reasonable employer might
reasonably have dismissed him, then dismissal was fair.
It must be remembered that in all these cases there is a
band of reasonableness, within which one employer might

reasonably take one view: another quite reasonably take a

109



different view."44

As the fairness of dismissal is determined by
whether the employer acted reasonably or unreasonably in
treating his reason as sufficient for dismissal, the
procedure followed in reaching the decision to dismiss is
one of the very important factors involved in deciding

whether the dismissal is fair or unfair. The ACAS Code of

Practice 1: Disciplinary Practice and Procedures in

Employment (1977) issued under s.199 of the Trade Union

Labour Relations (Consolidation) Act 1892 provides
guidelines on what constitutes a fair procedure for
dismissal. The Code is admissible in evidence in any
proceedings before an industrial tribunal and if any
provision of it appears to the tribunal to be relevant to
any question arising in the proceedings it must be taken
into account in determining that question.45

According to the Code, a fair procedure should have
several stages such as various warnings, investigation of
the case, an opportunity for the employee to explain
before making any decision to dismiss and the right of
appeal against the decision. Where there are disciplinary
rules and procedures and grievance procedures, the
employer must give the employee written notice of them
within two months of the commencement of his
employment.46 However, the code itself does not have the

force of law, and the fairness of dismissal depends on

whether in the circumstances the employer acted
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reasonably or unreasonably. Accordingly, failure to
comply with the code's provisions will not necessarily
render the dismissal unfair since there may be good
reasons for not complying, according to the facts of a
particular case.47

Nevertheless, the employer cannot argue that failure

to comply with procedural requirements of the code would

have made no difference to the outcome. In Polkey v.

Dayton Services Ltd., the House of Lords reversed earlier

decisions of the Court of Appeal to the effect that the
failure to follow a fair procedure did not matter if he
would have dismissed and would have done so fairly in any
event.48 In this case, the company dismissed a van driver
for redundancy without any consultation with employees or
their representative or earlier warning to him. The

Industrial Relations Code of Practice in force at that

time under the Employment Protection Act 1975 required an

employer to consult with employees or their
representative before redundancies and to give as much
warning as practicable. Lord Mackay stated the following:
"(T)he subject matter for the tribunal's
consideration is the employer's action in treating

the reason as a sufficient reason for dismissing the
employee. It is that action and that action only

that the tribunal is required to characterize as
reasonable or unreasonable. That leaves no scope for

the tribunal considering whether, if the employer
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had acted differently, he might have dismissed the
employee. It is what the employer did that is to be
judged, not what he might have done. On the other
hand, in judging whether what the employer did was
reasonable it is right to consider what a reasonable
employer would have had in mind at the time he
decided to dismiss as the consequence of not
consulting or not warning."49

Apart from the procedural defects of dismissal, to
determine whether the employer acted reasonably, the
tribunal has to consider all the circumstances of the
case including the employer's business needs, the nature
and the size of the business on the one hand, and the
employee's 1length of service, previous behaviour, work
performance, the possibilities of improvement or
repetition, and the 1like. However, as mentioned above,
the tribunals should determine the case under the so-
called 'band of reasonableness' test, which means that
dismissal is unfair only if no reasonable employer would

have dismissed the employee.

3.2. JAPAN

3.2.1. STATUTORY PROVISIONS
In Japan, a contract of employment for an indefinite
term may be terminated at any time by either party's with

two weeks' notice under the Civil Code, s.627(1).

However, Section 20 of the Labour Standard Law 1947

(L.S.L.) enacted under the new Constitution provides:
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"When the employer wants to dismiss the employee, he must
give at least 30 days advance notice. The employer who
does not give 30 days notice in advance shall pay money
equivalent to 30 days average wages or more." Section 114
also provides that, where an employer violates this
provision, a court, pursuant to the request of an
employee, may order the employer to pay, in addition to
the unpaid portion of the amount owed, an additional
payment of an identical amount. However, if the employer
has paid that unpaid portion of ‘the -amount: owed :  before
the court makes its decision, the court cannot order an
additional payment.50

Exceptions to this notice requirement are where the
continuance of the enterprise is made impossible by
reason of some natural calamity or other inevitable
cause, and where the employer dismisses the employee for
reasons for which the employee is responsible. In both of
these cases, the employer must obtain recognition from an
administrative office regarding the reasons. The courts
have held however, that the effectiveness of dismissal
does not depend on the question of whether the employer
has obtained such recognition from an administrative
office.>1

The employer may be punished by penal servitude or
with a fine where he has not given notice of 30 days or
more, or where he has not obtained recognition from an

administrative office for reasons which fall into the
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prescribed exceptions. However, the courts have generally
held that the effectiveness of dismissal does not depend
on the question of whether the employer has obtained such
recognition from an administrative office.

There was conflict between judicial decisions on the
effectiveness of dismissal where the employer had not

given 30 days notice. In the Hosoya Fukuso case, the

Supreme Court however held that, unless the employer
insisted on the summary effectiveness of the dismissal,
the. dismissal became effective either when the 30 days-
passed or when the employer paid money equivalent to 30
days average wages or more (i.e. wages 1in lieu).52
However, how the court determines whether an employer has

insisted on the summary effectiveness of dismissal is not

clear. After the Hosoya Fukuso case, there was at least

one case in which a court regarded the employer's refusal
to pay wages as his insistence on the summary
effectiveness of dismissal.53 Most courts, however, have
taken the view that the employer is not usually regarded
as having insisted on the summary effectiveness of the
dismissal.??

Cases which fall into the two prescribed exceptions
are very rare. The 'reason of some natural calamity or
other inevitable cause' only includes, for example,
factories destroyed by fire, factory collapse by
earthquake, and the like. The 'reason for which the

employee is responsible' only includes such grave or
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wicked conduct that it is unreasonable for the employer
to be required to give 30 days' notice to the employee.
Section 21 of the L.S.L. excludes the application of
the minimum notice requirement of Section 20 from the
following workers:(i) those employed on a daily basis;
(ii) those employed for a fixed term of not longer than
two months (four months in the case of seasonal workers);
(iii) those working a probationary period. This means
that the minimum notice period is required for dismissal
-from a fixed term contract intended ‘to last longer' than -
two months (four months in the case of seasonal workers).
Section 21 further provides that the application of
the minimum notice requirement is not excluded where
workers coming under (i) have been employed for more than
one month, where workers coming under (ii) have been
employed for longer than two months (four months in the
case of seasonal workers) or where those under (iii) have
been employed for more than 14 days. There are two
conceivable cases in which workers coming under (ii)
would have been employed for longer than the contract
period originally envisaged: (a) where the worker
continues to work after the expiration of the contract
period without the employer's objection; (b) where the
worker and the employer agree to renew the contract.
Section 20, rather than Section 21, applies in the case

of (a) since the Civil Code, s.629 provides that the

employer is presumed to have entered into a contract of
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an indefinite term.

There is some disagreement among academics as to
whether the minimum notice requirement applies to the
expiration of the contract period after the renewal in
the case of (b). Academics of the negative view argue
that Sections 20 and 21 deal only with dismissal and not
with termination of a contract caused by the expiry of a
fixed term. However, most academics agree with the view
that the minimum notice requirement should apply to the
expiry of a fixed term corntract where such '‘a contract has
been maintained on the premise that they are to be
automatically renewed unless either party gives notice of
non-renewal.

Besides the L.S.L., ss. 20 and 21, several statutes
prohibit dismissals for reasons relating to (i)
membership of a labour union; (ii) pregnancy or
childbirth, and child-care leave; (iii) assertion of
statutory rights under the L.S.L. The prohibition of
dismissal for (i) and (ii) will be examined in Chapter
7.1.2. and Chapter 7.2.3. As far as dismissal for (iii)
is concerned, the L.S.L., s.104 provides that an employer
should not dismiss or ofherwise treat in a
disadvantageous manner a worker by reason of the worker
having made a report to the administrative office or to a
labour standards inspector on a violation of the L.S.L.

or of an ordinance issued pursuant to it.
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3.2.2. ABUSIVE DISMISSAL

Japan has not enacted special statutory provisions
requiring justification for dismissal although there
have been demands for, and discussions concerning, the
enactment of such provisions. The regulation of dismissal
has, however, been developed by courts applying the
principle of the abuse of rights as provided for by

Section 1 of the Civil Code. However, it should be noted

that although the asserting party should usually have to
bear the burden of proving the other party's abuse, this
is not the case in the doctrine of the abuse of the
employer's right of dismissal. According to the Supreme

Court's decision in the Nihon Salt Company case, "if

dismissal is found to be without any rational reason and
not to be permissible with regard to the common sense of
society, such dismissal is void because of abuse of the
employer's right of dismissal."9%

The courts have also been very reluctant to find
dismissal valid unless the reason for it is very serious

with regard to all the circumstances. A leading case is

the Supreme Court's decision in the Kochi Broadcasting

Company case.58 In this case, the company dismissed the
plaintiff, an announcer, who overslept and missed his ten
minute news programme on two occasions within two weeks.
As a result, the news broadcast was canceled on one
occasion and shortened on the other. The Supreme Court

recognized: that the cancellation and shortening of the

117



news broadcast caused by the plaintiff's oversleeping
were, in their nature, damaging to the social credibility
of the company; that the same kind of failure twice in
two weeks showed his lack of responsibility as an
announcer; that the plaintiff had not plainly
acknowledged his failure in the second case.
Nevertheless, the Court held that the plaintiff's
dismissal was too harsh a measure for the following
reasons: the plaintiff had not been intentionally or
maliciously absent on the two occasions and had no other
cases of misconduct; his work record was not particularly
bad; the plaintiff apologized immediately after his first
failure and eventually seriously apologized for his
second failure. Moreover, a news writer also staying in
the station's lodging house was merely reprimanded for
oversleeping and failing in his duty to wake up the
announcer. In view of these facts, the Supreme Court held
that the appellate court was entitled to rule the
dismissal void. The Court stated as follows:

"(The announcer's failure in his duty comes into the

category of an 'ordinary dismissal' prescribed in

the shugyo kisoku of the company)...But even where

there is the reason of 'ordinary dismissal', the
employer is not necessarily entitled to dismiss the
employee for that reason. Even in such a case, the
dismissal is void because of the abuse of the

employer's right to dismiss where it is regarded to
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be considerably unreasonable in the circumstances of
the case and therefore is not permissible with
regard to social norms...In this case, it may well
be considered that the dismissal is not permissible
with regard to social justice."

The Kochi Broadcasting Company case has been

regarded as a leading case for judicial standards in
determining whether a dismissal is abusive or not. The
case 1s important not only in order to understand the
Japanese standard for determining the abusiveness of
dismissal but also to understand the position of the
burden of proof in abusive dismissal litigation.
According to the Supreme Court's decision in the Kochi

Broadcasting Company case, it 1is generally considered

that unless the employer proves a permissible reason for
dismissal, the dismissal will be held to be abusive and
therefore void. Thus, the employer bears the burden of
proving of a permissible reason for dismissal. Once the
employer discharges his burden,57 the employee will take
on bear the burden of proving that the dismissal is still
impermissible with regard to social norms according to
the circumstances of the case.

Furthermore, the employer is required to prove the
facts to substantiate his reasons for dismissal while
British legislation only requires the employer to prove
that he genuinely believed his reasons actually exist.

Shugyo kisoku plays a very important role where the court
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has determined the effectiveness of dismissal. It is

therefore necessary to explain shugyo kisoku and its

legal status. Shugyo kisoku is a set of works rules which

is given a special legal status. The L.S.L. requires the

employer to draw up shugyo kisoku on specific items

concerning conditions of employment,58 to consult a

labour union organizing a majority of employees or a

59

representative of a majority of employees, to submit

the shugyo kisoku to the administrative office along with

the union's or representative's opinion, and to inform
the employees of it by displaying or posting it in
conspicuous places.60

Shugyo kisoku is submitted to the administrative

office which is authorized to order changes to it if it
does not accord with laws and ordinances or any
collective agreement between the union and the employer.
Section 93 further provides: "A contract of employment
which stipulates conditions inferior to the standard

fixed in shugyo kisoku is invalid as far as such

conditions are concerned. Conditions which become invalid
are replaced by the standard fixed in the shugyo
kisoku."

However, besides the legal effect given by Section
93, there has been controversy over whether stipulations

of shugyo kisoku generally have normative effects or only

constitute contractual terms of employment. In the

Shuhoku Bus case (in 1968), the Supreme Court stated as
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follows: "We think that the employer is usually not
entitled to deprive the employees of their vested rights
or to impose unfavourable working conditions by

unilaterally forming or changing shugyo kisoku. We think

nevertheless that as long as the stipulations of shugyo
kisoku are reasonable, employees are not entitled to
refuse to comply with them on the grounds of their

differences since shugyo kisoku aims to determine the

terms and conditions of employment collectively and
uniformly n61
This ruling is quite incomprehensible despite

stating that the contents of the shugyo kisoku are

binding if they are reasonable. Therefore, academic
opinion is still divided on the question of whether the

Supreme Court's decision suggested that shugyo kisoku in

itself has normative effect. Some influential academics

argue that the Supreme Court in the Shuhoku Bus case

treated shugyo kisoku as a sort of standard form

contract.62 However, irrespective of whether it has
normative effect or only becomes binding through the
explicit or implicit agreement of employees, the courts

have generally held that stipulations of shugyo kisoku

concerning dismissal have a restrictive effect on
dismissal.

It has to be pointed out that there are two
different types of dismissal in Japanese industries:

ordinary dismissal and 'punitive dismissal'. An ordinary

121



dismissal is coincidental with 'dismissal' in usual
terms. But a 'punitive dismissal' is a special sort of
dismissal which is carried out as a punishment for the
employee's wrongdoing in order to maintain discipline

63 An important characteristic of

within an enterprise.
'punitive dismissal' is that the employee usually loses
part or all of his retirement allowance along with <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>