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Abstract

This thesis examines the usefulness of voluntaajtinensurance (VHI) as a lever
for improving health system performance. It poieg VHI may further health
policy goals if it addresses gaps in statutory cage, if it does not make those who
rely on statutory coverage worse off, and if that® need VHI have access to it.
The thesis presents four studies that analyse nsafiteeVHI in the European Union;
developments in public policy towards VHI, includithe implications of the EU-
level regulatory framework for VHI; the impact oV on health system
performance; the effects of allowing people to d®between statutory and
voluntary health insurance; and VHI's influenceaamsumer mobility where
insurers compete to offer statutory benefits. Hesis finds that while VHI is critical
to financial protection in some countries, it does always address key gaps in
statutory coverage or reach those who need itfl@depth of its coverage has
declined over time, even in heavily regulated mexkéHI has a regressive effect on
equity in health financing, lowers equity in theeus health services and does not
seem to have a positive effect on efficiency, pdscause insurers in many
countries lack appropriate incentives. What is mar&ilure to align incentives
across VHI and statutory health insurance can umigkerthe efficiency of public
spending on health. Many of VHI's negative effezds be attributed to poor policy
design. Policy makers can try and ensure VHI cbates to rather than undermines
health system performance through the following mecsms: better understanding
of VHI's interaction with the health system; strengpolicy design, focusing on
aligning incentives in pursuit of health policy ¢@and ensuring efficiency in the use
of public resources; willingness and capacity fgutate the market to secure

financial and consumer protection; and regular tooimg and evaluation.
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Note on the structure of the thesis

This thesis follows the publishable paper formatvhich a series of three or four
papers are submitted as a thesis. The papers mtis¢imatically linked and tied

together with an introduction and a conclusion.

Study 1

The first paper in the thesis is solely the workhaf PhD author (ST). It draws on a
survey of experts in 26 EU member states (Imre Ba@cts Brigis, Karine
Chevreul, Joan Costa-i-Font, Martin Dlouhy, Chardlas Economou, Stefanie
Ettelt, Thomas Foubister, Margherita Giannoni-Ma@abriel Gulis, Triin Habicht,
Galina Kanazireva, Adam Kozierkiewicz, Joy Laduriéans Maarse, Anja
Milenkovic Kramer, Ljudmila Mincheva, Natasha Musddonica Oliveira, Victor
Olsavsky, Willy Palm, Marc Perronnin, Sofia Silzaj Skoglund, Skirmante
Starkuviene, Mamas Theodorou, Svetla Tsolova, Briamer, Karsten Vrangbaek
and Lauri Vuorenkoski) and a study visit to Luxemigpby a research assistant at
the LSE (Jessica Hohman). The survey responsesalgereised to prepare a report
for the European Commission (grant VT/2007/064)iciiis available as:

Thomson, S. and E. Mossialos (20@ivate health insurance in the European Union
Brussels, European Commission (DG Employment, $édfairs and Inclusion).

http://ec.europa.eu/social/main.jsp?catld=754&ldreh

ST devised the survey questionnaire, the 2009 tepol the paper. ST collated the
responses to the questionnaire with the assistaintessica Hohman. ST drafted the
2009 report and the paper and both were criticalyewed by Elias Mossialos (EM;
Brian Abel-Smith Professor of Health Policy in thepartment of Social Policy at
the LSE).
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Study 2

The second paper is primarily the work of the Phihar. In 2007 it was published

as:

Thomson, S. and E. Mossialos (2007). Regulatingapeihealth insurance in the European
Union: the implications of single market legislatiand competition policylournal of
European Integratior29(1): 89-107.

Prior to publication in the journal it was subjéztdouble-blind peer review by two
referees. An extended and updated version of tmagb article was subsequently

included in an edited book published by Cambridgeversity Press in 2010:

Thomson, S. and E. Mossialos (2010). Private heéadtirance and the internal market.
Health systems governance in Europe: the role ofdand policy E. Mossialos, G.
Permanand, R. Baeten and T. Hervey. Cambridge, GdgebUniversity Press: 419-460.

It is the book chapter that is presented in theighd he book chapter was reviewed
by two of the book’s editors (Rita Baeten, Seniolidy Analyst at the OSE,
European Social Observatory, Brussels and TamakieKey, Professor of Law at
the University of Sheffield) and an expert in Ew/I@Villy Palm, formerly the
Managing Director of AlM, the International Assaome of Mutual benefit
societies). It also benefited from comments fromiVBauter (Professor of

Healthcare Regulation, Tilburg Law and Economicst€s.

ST and EM devised the paper and the book chaptereBewed the literature and
drafted the paper and the book chapter. EM comrdentadrafts of the paper and
the book chapter.

Study 3

The third paper is primarily the work of the PhOfaar. In 2006 it was published as:

Thomson, S. and E. Mossialos (2006). Choice ofipuslprivate health insurance:
learning from the experience of Germany and thén&tdndsJournal of European Social
Policy 16(4): 315-327.
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Prior to publication in the journal it was subjéztdouble-blind peer review by two

referees. In 2011 it was reprinted in:

Marmor, T. and C. Wendt, Eds. (201Reforming Healthcare Systen@heltenham,
Edward Elgar.

ST and EM devised the paper. ST reviewed the tilezaand drafted the paper. EM

commented on drafts.

Study 4

The fourth paper is primarily the work of the Phiteor. It draws on responses to a
questionnaire by a researcher in each of the fountties it reviews. The researchers
are listed as co-authors of the paper: Reinhar@g®W3rofessor of Health Care
Management at Berlin University of Technology; Lu@avelli, Professor of
Economics at Universita della Svizzera italiana;iatyd van de Ven, Professor of
Health Insurance at Erasmus University Rotterdard;@arine Van de Voorde,

Department of Economics, Catholic University Leuven

ST devised the paper and the questionnaire, cdlfasgponses to the questionnaire,
reviewed the literature and drafted the paper.fdberesearchers provided
additional references and commented on drafts pélper has been critically
reviewed by EM and also benefited from commentsenrtadparticipants at the
Commonwealth Fund’s International Health Policy $psium in Washington DC
in November 2010. Financial support for the pagene from the Commonwealth
Fund (grant 20100091).

The paper is currently under review for publicatiora peer-reviewed journal.
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Overview of the thesis

The focus of the thesis

This thesis is about the usefulness of voluntagjthénsurance (VHf)as a policy
lever for improving health system performance + thathe health system’s ability
to meet its goals (2000). A key argument in favgiuvHlI is that, in the context of
limited public resources for health care, it caritfar health policy goals by relieving
fiscal pressure in the health sector. The thesggpthat VHI may be able to do this
if it addresses gaps in statutory coverage and gloiesndermine health system
performance. In order for VHI not to undermine liealystem performance, two
further conditions must hold: those who rely onudtary coverage should not be
made worse off by the introduction or expansioW i, and those who need VHI
should have access to it. If all of the above cools hold, VHI may be a useful

policy lever for improving health system performanc

Policy makers can ensure VHI is useful throughftlewing mechanisms:

» better understanding of the way in which VHI int#sawith the rest of the health
system

= stronger policy design, which should be underpinmed focus on
- health policy goals
- aligning incentives in pursuit of these goals
- ensuring efficiency in the use of public resourmedealth

= willingness and capacity to regulate the markestetoure financial and consumer
protection

= regular monitoring and evaluation of the VHI markat its interactions with

and impact on the health system

! The thesis distinguishes between public and itieglth insurance by considering whether or not
the financing occurs on a voluntary or compulsagib. With one or two exceptions, what is
commonly referred to as private health insurancmithe European Union, taken up voluntarily and
paid for privately by individuals or employers oehalf of individuals (Mossialos and Thomson
2002). In contrast, statutory health coverageniarfced through taxes or mandated contributions.

13



Of course there may be other reasons for promafhilg such as advancing
stakeholder interests or satisfying ideologicaildige] which may contribute to the
relief of political pressure. However, these othlejectives should not be confused
with health policy goals. If policy makers needtdance health policy goals with
other objectives for VHI, they should understand ba explicit about the trade-offs

involved.

Why focus on VHI and health system performance?

Voluntary health insurance has a long history indpean health systems. Over the
course of the 20century its role diminished as universal statutoeglth insurance
spread. Internationally, no country now relies asniely on VHI to finance health
care and in the vast majority of cases the contiohwof VHI to total spending on
health is modest (well under 10%). As a result, Wiel$ typically not been subject to
much research outside the United States (US). Heryéve last 15 years have been
marked by a growing body of academic publicatiomd/éll in non-US settings,
including studies commissioned by key internatiag#ncies. There are two
possible reasons for this: greater awareness gfrtildems associated with VHI, and
interest in its potential to further a range oflttepolicy goals, particularly at a time
of sustained fiscal pressure. Interest in VHI Hae aoincided with a commitment on
the part of European governments to improving heafstem performance. It is
therefore an opportune moment to ask how and whetHecan contribute to

strengthening health systems.

The thesis presents four studies, two of which Heeen published in peer review
journals (Thomson and Mossialos 2006; Thomson aadgsMlos 2007b). Taken
together, the studies aim to shed light on diffeempects of the relationship between
VHI and health system performance in the EuropeaiotJ(EU). In this section |
elaborate on each of the points made in the pgshgrbove. The next section
summarises the contribution of the thesis. Subsegextions present the aims,
methods, findings, conclusions and limitations aéleof the studies in turn. A final
section highlights the conclusions of the thesia agole.
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A brief history of VHI in Europe

VHI's European origins can be linked to the guifdsned by skilled workers in the
Middle Ages (Abel-Smith 1988). Out of this traditiemerged the protagonist of
modern VHI, the occupation-based mutual aid so@etgssociation. Mutual
associations played an important role in the lnfesorkers during the Industrial
Revolution, providing them with cash benefits ise®f ill health and laying the
foundation for contemporary welfare states. In meoyntries VHI was supported
by the emerging trade union movement and increbsgrgw to benefit from the
support of the medical profession (Abel-Smith 1988)e benefits it provided were
extended as medical care progressed, but usualljohae complemented by means-
tested access to hospital care funded by charitabbnisations. Even at its height,
however, VHI never covered more than a minorityhef population, partly due to its
roots in employment and partly due to the fact thatmiddle classes could afford to

pay out of pocket for the limited medical care tlaeailable.

The establishment and successful expansion oftstgtiiealth insurance, beginning
with Germany in 1883, greatly reduced the need/tdl. While VHI retained a
residual presence in most countries, its role waad,still is, marginal. In the second
half of the 28 century mutual associations in several countriesvioined by and
competed with new entrants to the VHI market — camaial insurance companies —
creating a dynamic which would occasionally leatetwsion and, in the 2century,

legal action at national and international levélsdmson and Mossialos 2010).

The limited contribution of VHI to total spending on health

Statutory systems of health insurahaeose largely in response to the inherent
limitations of voluntary coverage, including théarmation and other failures
associated with health insurance markets. No cginats found a way of fully
addressing these limitations. As a result, no ayumties exclusively on VHI to
provide financial protection in the health sectoternationally, the country with the
highest share of total spending on health achigwedigh VHI is South Africa,
closely followed by the United States (WHO 201Tdjere are only twelve other

% The thesis refers to publicly financed health cage as statutory health insurance or statutory
coverage, regardless of whether it is organisetiérform of a national health service or on thddas
of membership of statutory health insurance funds.
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countries in which VHI accounts for more than 10Ptotal spending on health, and

of these only two are in Europe (Figure 1).

Figure 1 VHI accounts for at least 10% of total speding on health, 2009

40

35

30

25

20

15
10

5

0

South Africa
USA
Bahamas
Uruguay
Brazil
Namibia
Zimbabwe
Chile
Canada
Dom Republic
France
Slovenia
Jamaica
Argentina
Saudi Arabia

Source: WHO (2011a)
Note: USA = United States of America

VHI accounts for more than 5% of total spendinghealth in only a quarter of EU
countries (Figure 2). Markets for VHI are partialyssmall in the newer member
states of central and eastern Europe (CEE). Bet&@ef and 2009 VHI grew as a
share of total spending on health in about ha#lbEU countries. Growth was
generally concentrated among the newer membesdglteeit from a very low base
in 2000 in CEE countries). The most significantwgifowas seen in Hungary, Malta
and Cyprus. There was also growth in two of thgdat markets: a very small
increase in France and a larger one, of 9%, in @eyirHowever, four of the ten
largest markets experienced a decline (Austritance the Netherlands and
Slovenia). The decline was particularly steep aNtetherlands (68%).
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Figure 2 VHI as a percentage of total spending ondalth, EU, 2000 and 2009
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Growing research interest in VHI

One outcome of its generally marginal contributiomealth spending is that VHI
has been relatively under-researched outside tited)State$ The lack of attention
paid to VHI outside the US began to change in ##0%. In 1992 the European
Commission (EC) held a two-day seminar on the supeading to one of the first
comparative efforts to analyse EU markets for V&ili{neider 1995). Following
debates about VHI at the European Parliament itetieel 990s, the European
Commission published a more comprehensive studg$hMins and Thomson
2002c). Other international organisations subsettyiearried out their own studies,
with reports published by the Organisation for Emoic Co-operation and
Development (OECD) in 2004, the World Health Orgation (WHO) in 2005 and
the World Bank in 2006 (the last two focusing on\fiHlow- and middle-income
countries) (OECD 2004b; Preker et al 2006; Sektdi @avedoff 2005). In 2009 the
European Commission published a third study (Thon@sw Mossialos 2009).

® The other country in which there is a significamount of research on VHI is Australia.
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The interest of international organisations in \ltds been matched by a spate of
academic publicatioisnalysing VHI internationally (Gechert 2010; J2860;
Maynard and Dixon 2002; Paolucci et al 2007), Viithe European Union
(Mossialos and Thomson 2002b; Mossialos and Thorg86d; Wasem et al 2004),
VHI in transition economies (Thomson 2010), VHIaw-income countries
(Drechsler and Jutting 2007), national VHI markatkigh-income countries (Besley
et al 1999; Buchmueller et al 2003; Foubister &X0816; Hall et al 1999; Harmon
and Nolan 2001; Jones et al 2006; King and Mossia@®5; Moorin and Holman
2006; Nolan 2006; Rajmil et al 2000; Roach et &122Rodriguez and Stoyanova
2004; Roos and Schut 2011; Saliba and Ventelou;28€hokkaert et al 2010;
Shmueli 2001; Willcox 2001; Willcox 2003), nationdHl markets in low- and
middle-income countries (Jowett et al 2003; Mur28@0; Sapelli 2004; Sapelli and
Vial 2003) and the influence of EU law on natioregdulation of VHI (den Exter
2005; Palm 2002; Thomson and Mossialos 2007a; Thonrasd Mossialos 2010).

What explains this proliferation of research ingtiie@ VHI in the last 15 years?
Market expansion may be a factor, although thearebedoes not emerge
exclusively from countries that have experiencgaificant growth, and in many
countries VHI has not grown as a share of totahdpg on health. There are two
other possible factors worth considering: greatearaness of the problems
associated with VHI, and interest in its potenttafurther a range of health policy
goals, particularly at a time of sustained fisaalgsure.

Awareness of the problems associated with VHI

The presence of market failures in health insurameavell established (Barr 1992).
Economic theory posits that VHI will only resultam optimally efficient allocation

of health care resources if certain assumptiond: hloére are no major problems
with adverse selection, moral hazard and monogwig,the probabilities of
becoming ill are less than one (no pre-existingdaons), independent of each other
(no endemic communicable diseases), and knowntionase (insurers are able to

estimate future claims and adjust premiums fon r{Blarr 2002; Barr 2004).

* This list is limited to published literature in @ish and is not intended to be exhaustive.
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Moral hazard and monopoly issues can be problerfatiooth statutory and
voluntary health insurance, although researchers faestioned the extent to which
moral hazard is inefficient (Nyman 2004). The m@ioblems specific to VHI stem
from information asymmetry between insurers andviddals wanting insurance
(Rothschild and Stiglitz 1976). Insurers’ effortsavoid adverse selection (people
concealing information about their risk of ill h#glcan lead to risk selection and
market segmentation. Consequently, some peoplenatilbe able to obtain any
voluntary cover or cover at a price that they alléng to pay, while insurers will try
to maintain or increase their margins by selectisks rather than by focusing on
enhancing efficiency (Evans 1984; Rice 2001; Ri2@3). Public policy can address
these and other issues through direct intervemtidhe market (regulation) and

indirect means involving tax policy (Hsiao 1995b).

Outside the United States research has not gepéralised on concerns
traditionally associated with the effects of maregiures in VHI: lack of access to
affordable cover and the need for the governmeantdanise cover for poorer, older
or disabled people. Instead (and not surprisirglyen VHI's more marginal role),
research focusing on EU countries has tended toerrate on some aspects of the
interaction between VHI and the dominant institatad statutory health insurance.
These include the relationship between demand Frand waiting lists for publicly
financed treatment (Besley et al 1999; King and $fades 2005), the impact of VHI
on equity in the use of health services (Jones20@6), particularly the use of
specialist care, and the potential for VHI to beptoyied by statutory insurers as a

risk selection tool (Paolucci et al 2007).

VHI’'s potential to further health policy goals

Arguments in favour of VHI can be divided into twohools of thought. There are
those who regard private insurance as inherengigrsor to public insurance; their
premise is that incentives created by the purdwptafit in a competitive
environment will result in administrative efficignannovation and better quality
care (Chollet and Lewis 1997; Gilbert and Tang 12@bhnson 1995). Others see
VHI as second best: statutory coverage is preferdtuit given its limitations, VHI
can step in to fill gaps (Chollet and Lewis 199&k&i and Savedoff 2005). Both
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schools are united in taking the weaknesses of@uridtitutions as their point of
departure, highlighting the inefficiency createddwyeaucracy, the absence of
appropriate incentives and government failure igeraufficient revenue for health

care.

Policy interest in VHI may have a foot in both camptfter the collapse of the
Soviet Union in the early 1990s many of its forreatellites eagerly embraced
market mechanisms, including in the health seetwod, all introduced legislation to
allow VHI (Kornai and Eggleston 2001; Kutzin et28l10; Thomson 2010). The grey
literature from think tanks across Europe is awath often ideologically driven
advocacy of private health insurance (and its warimedical savings accounts)
(Booth 2011; Bramley-Harker et al 2006; Hrobonl|e2Q05). But whether or not
private institutions are more efficient than pubiistitutions is an empirical
question, and one that should be considered ihghtof market failures in health
insurance. Most academic interest in VHI therefalis under the second category,
with researchers seeking to identify ways in whithl can address existing gaps in
statutory coverage or relieve fiscal pressure bgmensating for reductions in non-
clinical aspects of health care quality and reauniin the breadth, scope and depth

of statutory coverage (Chollet and Lewis 1997).

Table 1 illustrates how VHI can in theory be useac¢hieve these objectives. First,
where there is public dissatisfaction with non-ciah aspects of the quality of
publicly financed care, supplementary VHI could @mte choice of provider and
amenities. It could also contribute to shorter imgitimes for treatment, both for
those with VHI (who can jump the queue) and thoke vely on statutory coverage
(if VHI-financed care takes place in the privateteg releasing capacity in the
public sector). Second, a complementary VHI mackedd cover health services that
are excluded or not fully covered by the statutmepefits package. This would be
particularly attractive, from a policy perspectivfestatutory coverage were to focus
on essential, cost-effective health services —adled high-value care — leaving VHI
to cover the rest. Third, a complementary VHI madaild cover statutory user
charges, allowing the government to shift coste tioiuseholds in the knowledge

that people would have access to financial pratadtirough voluntary coverage.
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Finally, the government could oblige or encouragalhier people to pay for their
own health care, creating a role for substitutivél.VV

Table 1 Functional classification of VHI markets

Market role Driver of market Nature of cover EU examples
development

Supplementary Consumer satisfaction: Offers faster access ani Ireland, Poland,
perceptions about the quality enhanced choice of Sweden, United
of publicly financed care provider Kingdom

Complementary Scope of statutory coverage: Covers services Denmark,

(services) the range of benefits coverec excluded from or only  Hungary,

partially covered by the Netherlands
statutory benefits

package
Complementary Depth of statutory coverage: Covers statutory user  France, Slovenia
(user charges) the proportion of the benefit charges
cost met
Substitutive Breadth of statutory coverage Covers people excludec Germany

proportion of the population  from or allowed to opt
eligible for statutory cover out of the statutory
system

Source: Adapted from Mossialos and Thomson (208d)Roubister et al (2006)

One of the assumptions underlying the use of VHiddress gaps in statutory
coverage is that if VHI covers less ‘essential’eatp of health care or richer groups
of people, public resources can be better targeigdrds high-value health services
or poorer households, resulting in a net gaintertealth system. This assumption is
most likely to be problematic where substitutive \iélconcerned, due to the
negative effects of risk segmentation. Excludingheer people from statutory
coverage might help to address short-term fisagdsrre if coverage is
predominantly financed through general tax revenemsitiement is based on
residence and tax subsidies to make substitutivervéte affordable are self
financing. In the medium to longer term, the goveent would also need to ensure
that those excluded from statutory coverage haduate financial protection, both

to avoid having to pick up the costs of poor hea#tbsed by lack of coverage and to
prevent worsening health outcomes from undermie@nomic growth (Moreno-
Serra et al 2011 in press; Suhrcke et al 2005;ckelet al 2006; Suhrcke et al 2008).
Where statutory coverage is mainly financed throcmftributions, however,
excluding the rich is likely to exacerbate fisce¢gsure. The only short-term

advantage in this approach would be to place sa@aktspending ‘off budget’ for
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accounting purposes, which might be useful in@asibn where reducing

government deficits is a political priority.

A commitment to improving health system performance

Interest in VHI in Europe must be seen in the candé two recent developments.
On 15 September 2008 WHO'’s Regional Committee toppge convened to endorse
the Tallinn Charter on health systems for healtth\@aalth on behalf of 53 countries
and several international agencies (including WH®,World Bank and the
European Investment Bank) (WHO 2008). In doingh®ytwere agreeing on the
need for health systems to demonstrate good peafarenand committing
themselves to improving people’s health by streagiting health systems. On the
same day Lehman Brothers, one of the world’s langegstment banks, filed for
bankruptcy, triggering a global financial crisidd 2009). The severe economic
recession that followed has exacerbated fiscaltcaings in many European
countries, and one effect of this may be to weaa@rernment investment in
strengthening health systems. Another effect matp lgmlvanise policy interest in
VHI, giving renewed impetus to the idea of VHI asiaans of addressing gaps in

Statutory coverage.

The signing of the Tallinn Charter reflects in patiroader preoccupation with
measuring health system performance both withinaamndss countries, a
phenomenon invigorated by the publication of WH®/erld Health Report on
health systems in 2000 (Smith et al 2010; WHO 2080ainst this background, and
in the context of fiscal constraints, it is impaittéo consider the usefulness of VHI
as a lever or tool for attaining health policy goa&@ountries in which VHI already
plays a role may be interested in developing a&bettderstanding of VHI's impact
on health system performance, while those intedlastentroducing or expanding a

market for VHI may want to know what they can leiom the experience of others.
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The contribution of the thesis

The focus of the thesis is on VHI and health syspenformance in the European
Union. Its main purpose is to consider the usefgrad VHI as a means of furthering
health policy goals, particularly in terms of VHE®Ility to relieve fiscal pressure in
the health sector by addressing gaps in statutnrgrage. The thesis does this by
analysing different aspects of VHI's interactiortwstatutory health insurance,
assessing the effects of VHI on key dimensionseadth system performance and
identifying the mechanisms through which theseat$fare achieved.

Key propositions underpinning the thesis

The thesis is underpinned by four propositions:

1. VHI cannot be considered in isolatiofs a result of well-established market
failures in health insurance, exclusive reliance/éti does not serve health
policy goals. Statutory health insurance has deeglan response to market
failures and VHI generally operates alongside stomna of statutory coverage.
Discussion of VHI and its usefulness as a poliegteshould not focus on VHI
alone, but should always consider its relationshiand interaction with the rest
of the health system, particularly statutory healurance. The guiding
principle, for policy, should be to think about hbwst to combine voluntary and

statutory coverage to achieve health policy goals.

2. VHI should not weaken the health system’s cap&ziachieve its goalsThe
economic concept of Pareto efficiency or optimatitsty be helpful when
thinking of VHI's potential to address gaps in staty coverage or relieve fiscal
pressure in the health sector (Begg et al 1997;aleft al 2002). A Pareto-
based approach to introducing or expanding VHI wadte (for example) that
while VHI may only be within reach of richer groupkpeople, this is acceptable
so long as those who rely on statutory coverag@eatrenade worse off. In
principle it is possible to determine if VHI makii®se who rely on statutory
coverage worse off. If VHI undermines the perforgenf the statutory health

insurance scheme or the health system as a whobanot be said to contribute
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to the attainment of health policy goals. In preetihis can be difficult to
establish due to lack of data. It is also posditide empirical evidence will be
overruled bypolitical considerations, particularly if VHI is seen as @ams of
relieving political pressure by satisfying staketeslinterests, or if cutting public
spending on health is a political imperative. litespf these challenges, the
proposition should be central to any consideratibtine usefulness of VHI.

. Before considering the advantages and disadvantafyasy policy lever (not

just VHI), policy makers should be clear about wih& the health system is
trying to achieveSince health system performance is inextricabkeld to

health system goals, clarity about the latterpsesequisite to any discussion of a
policy lever's impact on the former. In its anabytie thesis adopts the health
system and health financing policy goals identitigdVHO (Table 2) and
considers the impact of VHI on financial protectiequity in financing and use
of health care, incentives for efficiency and ayail care delivery, and
administrative costs (Kutzin 2008; WHO 2000).

Policy levers may be chosen for their potentiatdatain health care costs, limit
public spending on health or contribute to fisaadtainability. However, to
regard any of these as vahdalth policy goalsvould be to follow a misguided
logic (Thomson et al 2009a). Cost containment shaot be confused with
efficiency. Indeed, a narrow focus on containinglpuspending on health — for
example, by making cuts across the board — woulkély to undermine
efficiency. Fiscal sustainability is a constraimat needs to be respected, but it
cannot be seen as a goal in its own right, on avgaror even overriding other
goals. Ultimately, how much a country or governnmsgends on health is an
essentially political choice which should be infeaiby awareness of the

opportunity cost of spending (or not spending) ealthn.

. The nature of VHI's impact on health system peréoree is heavily influenced
by public policy In the thesis | distinguish between two typepublic policy
action: policy design and regulation of the markatlicy design sets out how
VHI relates to and interacts with the health systiémetermines the role VHI

plays, establishes the rules of the game and pytkace the incentives facing
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insurers, health care providers and the publiddaiing tax incentives).
Regulation of the market refers to rules about beeWHI market operates. Of
course regulation creates its own incentives arpiantice it may not be possible
or even necessary to say whether an action fatisruie category of policy
design or regulation of the market. | simply wamtitaw attention to a frequently
overlooked aspect of public policy towards VHI, alhis the broader
institutional framework in which VHI markets opezatn many respects the
quality of VHI policy design may be a more impottdeterminant of VHI's
impact on health system performance than regulatiene VHI market, and yet

regulation is often the main focus of scrutinyhe titerature.

Table 2 Summary of health system and health finanog policy goals

Health system goals

= Improving the health of the population (overalldeéand distribution)

= Responding to people’s legitimate non-medical etqiems (overall level and distribution)
= Providing financial protection against the costdldfealth

Health financing policy goals

= Financial protection: ensuring people do not fagarfcial hardship when using needed health
services

=  Equity in financing: distributing the burden of déincing the health system relative to individual
capacity to contribute

= Equity in use: distributing health services (bytiiligiting health system resources) in relation to
need

= Promoting efficiency (in organisation, service detly, administrative arrangements) and quality
(in service delivery)

= Promoting transparency and accountability
Source: Kutzin (2008), WHO (2000) and WHO (2010)

The contribution of each study

Study 1 lays the groundwork for the thesis. It leg a comprehensive but succinct
review of markets for VHI in the European Unionsdebing the role VHI plays
across 27 countries, analysing the structure, atrashd performance of different
markets, summarising the key features of the fiestrsignificant markets (France,
Germany, Ireland, the Netherlands and Slovenia)satithg out public policy
towards VHI at national and EU level. The studyegithe reader a snapshot of how
markets currently function and are regulated, dbagea sense of different types of
potential interaction with statutory health inswwarand important developments that

have taken place in the last ten years. A key dipraviding this overview is to
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prepare the reader for the more detailed analgaisfollows, both in the study itself
and in the other studies. The first study’s revadypublic policy and assessment of
the impact of VHI on health system performance tifigthe main challenges
presented by large substitutive, complementarysapglementary markets.
However, because the study is intended for a gkaedience, some of the major
issues it highlights are analysed more closelyédther studies, as set out below.

The second study expands in some detail on thesfidy’s discussion of public
policy towards VHI. In the early 1990s the legislatinstitutions of the European
Union established an EU-level regulatory frameworkVHI through the Third
Non-Life Insurance Directive (from here on referteds ‘the Directive’). The
Directive’s underlying premise was that most healurance markets need not be
regarded as substantively different from other hi@ninsurance markets and should
therefore be subject to EU internal market ruldse Study analyses the impact of the
Directive and other aspects of EU law on nationadliec policy towards VHI and
considers the capacity of the EU framework to pranfimancial and consumer
protection in health insurance markets. In doing sttempts to increase
understanding of the constraints the EU framewdsikgs on national regulators and
the tensions the Directive has created sincetitedaction. The analysis of case law
aims to inform health and wider regulatory poligydistinguishing areas where

there is clarity from those in which significang& uncertainty persists.

The third and fourth studies focus on importaneagpof the interaction between
VHI and statutory health insurance. Study 3 elalesran perhaps the most
substantial area of interaction by examining wtadgens when people are allowed
to choose between statutory and voluntary coverHlge study’s analysis of
competition between these two forms of cover presidn empirical test of
economic theory regarding health insurance marke&xploring a key policy issue
— whether or not statutory health insurance shextdnd to richer households and do
S0 on a mandatory basis — the study also providevidence base for contemporary
debate. This issue was seriously considered im@euof European countries
during the 1990s, but with no conclusive results] i the first years of the 21
Century the policy focus shifted to thinking abouniversal health coverage (at least

in western Europe). However, interest in the igemeained in parts of eastern
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Europe and, in the aftermath of the financial srigimay find its way onto the
policy agenda in other countries.

Detailed analysis of substitutive VHI in Germanylahe Netherlands highlights the
challenges VHI presents in the European Union’slamgest markets (as measured
in terms of contribution to total spending on hiegltior to the abolition of the
substitutive market in the Netherlands in 2006)t dldy are these markets large in
size, they are the most significant in terms ofirthetential impact on statutory
health insurance and on health system performace broadly. The thesis does
not devote a whole study to the issue of compleargrand supplementary VHI but
it covers them in some detail in the first studyarticularly markets for
complementary VHI covering user charges in Framce&lovenia, which are now

the largest markets in Europe.

Study 4 considers the role of VHI in undermining photential for competition
among statutory insurers to improve health systerfopmance. In the last 15 years
policy in a handful of European countries has tt@dreate incentives to encourage
competing statutory insurers to enhance efficighayugh better purchasing
Consumer choice of statutory insurer combined githater financial risk for
insurers is, in these countries, a key strategynigroving health system
performance. However, many statutory insurers sétio/HI. Because of regulatory
differences in the sale of statutory and voluntagefits, linking sales of the two —
so-called conditional sale — may create a bamismtitching from one statutory
insurer to another for older people and people withexisting conditions. If people
in general (and less healthy people in particidannot choose and switch insurer
easily, without incurring significant costs, thetirumental value of insurer
competition is weakened. As a result, the use ofpmtition among statutory
insurers may fail to achieve its goal of enhan@ffigiency and strengthening health

system performance.

® Belgium, the Czech Republic, Germany, the NetheldaSlovakia and Switzerland. Because VHI
plays such a marginal role in the Czech Republit @lovakia these countries were excluded from the
analysis.
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Conditional sale is identified as an issue in th& Study and taken up in much
greater detail here. Previous research has noigd ikey area of interaction between
statutory and voluntary health insurance but haaded on its use as a tool to enable
insurers to select risks in statutory health inscea without considering the wider
implications for health system performance (Paalatal 2007). This study goes
further by examining the issue in the context afdaler policy expectations about
insurer competition. For insurer competition toiagk expected outcomes, three
assumptions must hold: people must have free cludicesurer, insurers must have
incentives to compete on price and quality rathantthrough risk selection, and
insurers must have (and use) tools to influencéitheare costs and quality. The
study assesses the extent to which these assumptdohin four countries with
significant markets for VHI. It is important to Ikat all three assumptions in order
to be able to assess the relative importance afitonal sale of VHI as an obstacle

to improved performance in statutory health insoean
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Summary of study 1

How does voluntary health insurance affect healthystem performance?

Evidence from the European Union

Background

The last ten years have been marked by greateirscaf VHI by international
organisations and in the academic literature. THeese also seen growing interest in
measuring comparative health system performangkeaomenon both reflected in
and stimulated by the publication of the World Hie&eport on health systems in
2000 (WHO 2000). It is therefore an opportune manne only to review
developments in VHI markets, but also to consitlerdffects of VHI on health
system performance. The purpose of measuring hegtem performance, defined
as the health system'’s ability to achieve its g@alsiO 2000), is to generate reliable
information for policy development and to fostecaantability by enabling

stakeholders to make informed decisions (Smith 2020).

Aims

This paper has three aims: to review the way irctvimarkets for VHI currently
operate across the European Union and identify rtapbchanges that have taken
place since 2000; to review developments in pyimiecy towards VHI; and to
examine the impact of VHI on the following dimenssoof health system
performance: financial protection, the distributmfrhealth financing and health care
use (equity), incentives for efficiency and qualityhealth care delivery, and
administrative costs (Kutzin 2008; WHO 2000; WHA.aD

Methods

Data presented in the paper come from three sawacgvey of experts in 26
member states based on a detailed questionnattaded in the Appendix) and a
study visit to Luxembourg by a research assistangyview of published and grey

literature identified through searches of acadetatabases (ISI Web of Knowledge
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and PubMed) and the Internet (Google and Googlel&ghand international
statistical databases (WHO National Health Accouftise survey was carried out in
2008 and data from the completed questionnaires wea@tated in 2009.

Contribution to the literature

The paper fills a gap in the literature by updatngl building on earlier analyses of
markets for VHI in the European Union (Mossialog @momson 2002a; Mossialos
and Thomson 2002b; Mossialos and Thomson 2002c).

Findings
How have markets for VHI developed since 20007

VHI market growth has been mixed. No ‘new’ markedse emerged since 2000, but
some old ones have disappeared and others have.grollowing the demise of
substitutive VHI in the Netherlands (in 2006) arelglum (in 2008), Germany now
has the only significant substitutive market. Coenpéntary VHI covering user
charges has grown in France due to the introduci@overnment vouchers and
other subsidies targeted at low-income househbladshad already reached
saturation point in Slovenia by the mid 1990s. aitbh Hungary’s market for
complementary VHI covering excluded services hasvgras a result of generous
(but highly regressive) tax subsidies, it remairsgmal. Some supplementary
markets have experienced rapid growth, mainly dudavourable tax incentives
(Denmark, Ireland), an increase in the purchadéHifas an employee benefit
(Belgium, Denmark, Sweden) or lack of confidencéhia public system due to

waiting times for elective surgery (Denmark, Irela®weden).

Commercial insurers now have a larger share of/thlemarket than in 2000 and
often play a dominant role in supplementary markgts-profit insurers continue to
enjoy a dominant market position in a handful afrtivies, particularly those in
which complementary VHI plays a significant role.slome countries risk selection
by commercial insurers has triggered greater réigul@Slovenia), while
competition between commercial and non-profit iessihas led to legal challenges

at national and EU levels (Belgium, Ireland, Fraand Slovenia). VHI markets are
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highly concentrated in many countries and some atarfkave become more
concentrated in the last ten years. The effectarket concentration on competition
is not clear. Buyer characteristics have not chdmgech since 2000. People with
higher socio-economic status are still generallyeniely to have VHI than people
with lower socio-economic status. The role of g®uppurchasing VHI has grown
in some countries and declined in others but lissgginificant overall.

VHI continues to be a generally profitable businesshich insurers bear minimal
financial risk. The price of VHI to consumers isviered by tax subsidies in many
countries and insurers in all except some of thgelst markets are free to reject
applications for cover, charge premiums based eraag health status, charge
additional premiums for covering dependants, exeltolver of pre-existing
conditions, terminate policies, differentiate protiy set limits to the benefits they
provide and impose both waiting periods before benean be claimed and cost
sharing. As a result, insurers in most VHI marketge limited incentives to enhance
efficiency in organisation, administration or hbatare delivery. Many simply
reimburse policy holders, often paying providerssféhat are higher than the fees
paid in statutory health insurance, and few maleeafishe purchasing tools at their

disposal.

How has public policy towards VHI changed since@D0

Measured along a single dimension (the use ofrtesntives to encourage take up of
VHI), there was a public policy trend away from paging VHI in the 1990s. Since
then this trend has been reversed, with 19 ou? afaintries offering some form of
tax incentive for VHI. However, looking at a wid@nge of factors influencing

demand for VHI reveals a more complex picture.

Following the collapse of the Soviet Union in ttelg 1990s many of its former
satellites embraced market mechanisms in the heattfor and all introduced
legislation to allow VHI (Kornai and Eggleston 20®&utzin et al 2010; Thomson
2010). In spite of VHI's lacklustre performancetirese countries (Slovenia
excepted), public debate has continued to focusneouraging the development of

VHI and, in some cases, on involving voluntary ness in the provision of statutory
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health insurance. This stands in contrast to tipam®sion of statutory coverage in
other (mainly western European) countries. Increaséhe breadth of statutory
coverage have diminished the role of substitutitd W Belgium and the
Netherlands and, to a much lesser degree, in Germédmle proposed increases in
the scope and depth of statutory coverage aredateto diminish VHI's role in

Ireland and Slovenia.

What seems, at first glance, to be an east-westalia public policy towards VHI
may actually be a division between smaller anddakH| markets. With the
exception of Belgium, expansions in statutory cagerhave taken place in countries
with the largest markets for VHI (in terms of cabtition to total spending on
health) and government intervention has intensifietthese markets since 2000.
Policy developments in Belgium were heavily inflaed by EU infringement
proceedings (Palm 2009; Van de Voorde 2011). lIrother countries, however,
policy developments arose in response to the aclkaged limitations of VHI and
concerns about its negative impact on health syp@nfiormance. It is plausible to
speculate that as these already large VHI markets o size, the problems
associated with them became more visible, puttreggure on the government to
take action. Growing fiscal constraints may haveealdto this pressure, allowing
policy makers to weigh the costs of further inter@n in the VHI market against

the benefits of expanding statutory coverage.

Since 2000 EU law-related tensions have increadéstting VHI markets in

Belgium, France, Ireland, the Netherlands and Siavéd_egal action has usually
been prompted by insurer rivalry (often rivalryween commercial and non-profit
insurers). The EU-level framework for VHI restrictgterial regulation to
substitutive markets. However, analysis suggesitsath one hand the framework
fundamentally underestimates the contribution VHkes to financial protection in
non-substitutive markets, resulting in inapproriggal action, but that on the other
hand, this may not be such an issue since the Earo@ourt of Justice seems
reluctant to challenge national sovereignty witpect to general good measures for

services declared to be of general economic intéfé®@mson and Mossialos 2010).
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Analysis also suggests that the European Commissioiginal premise about the
effectiveness of deregulation in the VHI sector wasguided. There is no evidence
of VHI market deregulation and competitive pressusssulting in lower prices for
consumers. Rather, the price of VHI has contineetse and in some cases higher
premiums have been accompanied by a decline iqualkty of VHI coverage; in
other words, VHI seems to have become worse ntgrbetlue for money. At the
same time it is important to note that greater ssibdity to VHI has almost
exclusively arisen through government interventiod not as a result of market
forces. Thus, while relying on financial regulatimay suffice for supplementary
VHI, it is not appropriate for substitutive VHI amdmplementary VHI covering user
charges. In future public policy should focus monetransparency and consumer
protection issues and, in non-supplementary VHlketsr on the quality of VHI

coverage.

How does VHI affect health system performance?

VHI appears to be critical to financial protectionFrance, Slovenia and Germany. It
is difficult to estimate the extent to which VHltinese three countries provides
adequate financial protection, but there is somaegxe to show that the quality of
VHI coverage (the generosity of benefits) has dediin France and Germany in the
last five years. Policy makers in all three cowgstihave been sufficiently concerned
about financial protection to introduce extensiegulation of VHI (Germany) and
significant means-tested tax subsidies (Francd} propose major reform of
statutory user charges (Slovenia). In other coestviHI has not developed to fill
significant gaps in statutory coverage or is topesmsive for many of those who are
likely to need it (since levels of population covge are low) and is therefore unable

to address financial protection problems.

VHI is likely to be regressive in substitutive mark and where it covers a
substantial proportion of the population. Reseaaffirms it is regressive in France
and Ireland. VHI markets of all types are foungkew the distribution of health
care away from need, largely as a result of rulesvang those with VHI to bypass
waiting lists for publicly provided care and the@mtives facing providers, which

encourage them to prioritise VHI-financed patie@tear differences in patterns and
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frequency of use and waiting times between thosle and without VHI are not
justified by greater need among those with VHI, areltherefore a cause for

concern about efficiency in the use of health reses!

As already noted, EU markets for VHI do not seddalyi to have a positive effect on
efficiency in the health system due to the abseheppropriate incentives for
insurers. Of more concern for public policy is tis@y in which failing to align
incentives across VHI and statutory health insueazen undermine the efficiency of
public spending on health — for example, by undemmg value-based benefit design,
through direct and indirect tax subsidies for V&hd through conditional sale of

VHI and statutory health insurance.

Growing government regulation to promote accesgHbin the largest markets has
not allayed concerns about financial protectiontifimse without VHI or declining
financial protection for those with VHI. Affordaliy is a persistent problem even
where VHI is heavily regulated or subsidised. Cons@bout the impact of VHI on
equity in the use of health care, and the potefaral/HI to undermine efficiency in
public spending on health, have also grown in #ingdst markets. What is striking,
however, is just how many of VHI's negative effegtshealth system performance
can be attributed to the quality of public polioyvards VHI. Poor policy design
enables and exacerbates risk segmentation, pgyubte resource allocation to be
skewed in favour of those with VHI, and fails tcsare that incentives are aligned
across VHI and statutory health insurance. Poliekens must accept some of the
responsibility for failing to create an environmé@ntvhich insurers have incentives
to enhance efficiency and for allowing public res®&s to subsidise VHI (directly or

indirectly) when such subsidies are of questionahlae.

Conclusions

Measured in terms of contribution to total spendinghealth, VHI's role in EU
health systems has grown in many countries ingketén years (sometimes from a
very low base), but there has been no clear traddsame significant markets have
disappeared as governments have expanded statoiagage. In the next few years

other markets may decline in significance if pragabseforms in Ireland and
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Slovenia are implemented. Over time VHI marketsehla@come more commercial
and more concentrated and voluntary cover contitaésvour wealthier and better

educated households.

VHI has a mixed impact on health system performaAttaough it provides critical
financial protection in a handful of countries, pt®tective quality has declined over
time, and in many other countries it has complefi@hgd to address significant gaps
in statutory coverage. Some of VHI's negative eéfam other dimensions of
performance — for example, its propensity to mata@th financing more regressive
and to skew the distribution of health care awaynfneed, its potential to undermine
efficiency in public spending on health and itsrhagiministrative costs — are
particularly visible in the larger markets. Groviththese markets has been
accompanied by increasing government intervenbaalleviate fiscal pressures
caused by risk segmentation, to secure access koavitl to redress VHI’s effect on

efficiency in public spending on health.

Many of the problems associated with VHI are caumegkacerbated by poor policy
design. This may stem from limited understandingrdfck of attention to the
interaction between statutory and voluntary healsarance and often results in a
failure to establish appropriate institutional agaments. Better understanding of
how VHI interacts with and affects the rest of tealth system will enable policy
makers to identify the appropriate role for VHI afwuld contribute to stronger
policy design. Stronger policy design can alsodieeved if policy makers have
clarity about health policy goals and are ablelignancentives in pursuit of these

goals.

Finally, policy makers must demonstrate the palltend technical capacity to
regulate VHI to secure both financial and consupmetection. A good starting point
would be to ensure that the regulator has a griespecificities of health
insurance markets or, if necessary, to establtdacated health insurance
regulator. This also applies to those responstnelétermining the EU-level
regulatory framework. The current framework reffegtfundamental
misunderstanding of the nature of markets for Mtk therefore no surprise that the

European Commission’s expectations for deregulatioampetitive pressure
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enhancing choice and lowering prices — have nat lhdélled. Oversight should
also include systematic monitoring and evaluatibthe VHI market and its
interactions with and impact on the health systeegular data collection and
analysis of VHI are the exception rather than themand there are only a handful

of countries in which there is a good evidence laspolicy development.

Limitations

The degree of information about VHI presented eghper varies across countries.
This variation mainly reflects differences in theesand significance of markets and
the availability of research on VHI. In many coussrresearch is extremely limited,
which means that the evidence base for an assessfé@Hl's impact on health
system performance is small. Much of the evidendée paper comes from the
largest VHI markets; in smaller markets, the eSexftVHI may be more muted.

Because published information on VHI is scarce anyncountries, the paper has
made extensive use of the survey of experts im2@tcies. Although | took steps to
ensure that the survey responses were of a cam$ysegh standard (for example,
by carefully selecting the experts, using a dedajjeestionnaire and giving the
experts an opportunity to clarify and strengthegirtresponses), the quality of
response may vary across countries and there &yalsome risk in relying on a

single expert per countty

® More than one expert responded to the survey IgaBia, France and Portugal.
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Summary of study 2

VHI and the internal market

Background

In 1992 the legislative institutions of the Europ&#ion adopted regulatory
measures in the field of health insurance. The @&sim affirming the free
movement of health insurance services, the Third-Me Insurance Directive, does
not apply to health insurance that forms part sbeial security system (European
Commission 1992). But all other forms of healthurasce, which the paper refers to
as ‘private health insurance’ (PHIfall within the Directive’s scope. The EU-level
regulatory framework created by the Directive imgmgestrictions on government
intervention in health insurance markets. Thereaagas of uncertainty in

interpreting the Directive, particularly with regaio when and how governments can

intervene to promote public interests.

Aims
The paper’'s main aim is to examine how the Thiradde Insurance Directive and
some aspects of EU competition law affect natiguddlic policy towards PHI. It

also considers the capacity of the EU-level regujatframework established by the

Directive to promote financial and consumer pratecin health insurance markets.

Methods

The paper’s analysis is based on a review of Pldtgd case law dating from the
introduction of the Directive in 1992 (with effeicom 1994) to June 2009. The
‘cases’ involve instances in which national pulplaticy towards PHI has been
challenged as potentially contravening EU law. Ehieslude decisions issued by the
European Commission, official infringement procegdi against a member state,

and legal challenges brought before the Europeamt©bJustice (ECJ). The cases

" For the purposes of this study it is more appadprio refer to private than to voluntary health
insurance because the Directive could apply tatsiat health insurance operated by private insurers
(as in the Netherlands).
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were identified through searches of EUR-lex (thel&W portal available at
http://eur-lex.europa.eu/en/index.htrinternet searches (Google and Google

Scholar) and informal discussions with EC officifttem DG Internal Market. Where

actual examples are lacking, the paper’s analgsiaeévitably, more speculative. The
paper benefited from the comments of two anonynausal referees and four
experts in health law (Rita Baeten, Tamara HerVjly Palm and Wolf Sauter).

Contribution to the literature

A handful of academic studies have examined theanhpf EU law on national
public policy towards PHI, some based on analyssrange of EU case law
relating to PHI (Jost et al 2006; Palm 2002; Thomaod Mossialos 2007b); some
based more on speculative examination of speafeets of the EU legal
framework (its application to risk equalisation sgtes) (Paolucci et al 2006); and
some focusing on effects in a single country (deteiE2005). The paper adds to this
small body of work by including developments corgrthe period from 2007 to the
middle of 2009.

In this summary | also refer to case law covertmgperiod from July 2009 to
September 2011 and have added a table showindeva$e®m 1994 (when the
Directive came into force) to September 2011 (T&l& he main developments
since the book chapter was published are: the &elgovernment’s decision to bring
VHI sold by sickness funds in line with the Dire®tj requiring sickness funds to
establish separate non-profit societies of mutssistance with effect from 2012; the
European Commission’s finding thadntrats solidaire@ndcontrats responsables
France contravene EU law (European Commission 2Q1Hd European
Commission’s decision to pursue infringement prdaggs against Slovenia
(European Commission 2011a); and an ECJ rulinghag#ie Irish government

(European Court of Justice 2011).
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Findings

How has the Directive affected regulation of PHI?

The Directive brought about two key changes for.Fritkt, the requirement for

governments to abolish existing product and prargrols (Articles 6(3), 29 and 39)

rendered material regulation redundant. Secomdgitired governments to open

markets for PHI to competition at national and EWels (Article 3). Most member

states amended existing laws or passed new lasatply with the Directive.

Legislative changes generally involved the intrddurcof tighter solvency controls.

Some also resulted in the loosening or abolitiopradr approval and systematic

notification. However, a handful of countries haxperienced difficulty in adapting

national regulation to the requirements of the €lik@ and EU competition rules.

Table 3 EU case law relating to private health insance, 1994-2011

Date
1998

1998

2000

2001

2001

2003

2006
2006

2007

2007

2007

2007

Country
France

France
France
France
Germany
Ireland

Netherlands
Belgium

Ireland
France

Slovenia

Slovenia

Case
Case C-239/98

Case C-296/98

Infringement
proceedings

Infringement
proceedings

Case C-298/01

Case T-289/03
Case T-84/06

Infringement
proceedings

Case C-82/10

Formal

investigation
Infringement
proceedings

Infringement
proceedings

Source: Author’s research

Status
Concluded 1999

Concluded 2000
Resolved 2000
Resolved 2001

Resolved and
removed from the
register 2003

Concluded 2008
Withdrawn 2008
Resolved 2010

Concluded 2011

EC rules against
France 2011

Referred to the ECJ

2011

Ongoing

39

Issue and area of EU law

Differential treatment (solvency),
freedom to provide services

Systematic prior notification,
freedom to provide services

Failure to comply with two ECJ
rulings, freedom to provide services

Differential treatment (tax), state
aid

Specialist insurers, freedom to
provide services

Risk equalisation scheme, state aid
Risk equalisation scheme, state aid
Differential treatment (solvency),
freedom to provide services
Differential treatment (solvency),
freedom to provide services
Differential treatment (tax), state
aid

Appointment of local representative
and systematic prior notification,
freedom to provide services

Risk equalisation scheme, state aid



When can governments intervene in health insuramodets?

Member states retain some power to protect PHtpdiolders. They can impose
material regulation in the interest of the ‘gengrabd’ where contracts covering
health risks ‘may serve as a partial or comple&rative to health cover provided
by the statutory social security system’ (Artick(5)). General good measures must
be shown to be necessary and proportionate, natlyinestrict the right of
establishment or the freedom to provide serviced,apply in an identical manner to

all insurers operating within a country.

The paper argues that the Directive is not suffityeclear about when governments
can justify material regulation, mainly becauseéhis no explicit consensus about
the meaning of ‘partial or complete alternativeading to uncertainty and confusion
among policy makers, regulators and insurers. Wtieré&uropean Commission and
the ECJ (irBUPA) have had opportunity to clarify this aspect & Directive, they
have sidestepped the issue, relying instead os alieut services of general
economic interest (SGEI) to authorise or prohibi@nment intervention (European
Commission 2003; European Court of Justice 20082008 the European
Commission missed an opportunity to clarify the avog of the Directive when the
Directive was amended under the Solvency Il franr&Wguropean Commission
2007c).

Two factors lead the paper to conclude that pasti@omplete alternative refers
exclusively to PHI playing a substitutive role.dfjra description of the Directive on
the Commission’s web site refers to ‘specific rutashealth cover serving as a
substitute for that provided by statutory socialsgy systems’ (European
Commission 2011c). Second, in a letter to the Dgtmrernment the (then)
Commissioner for the Internal Market argues thdiche 54(1) of the Directive
should not to be used to justify material regulaidd complementary PHI
(Bolkestein 2003). This suggests that general goedsures can only be applied to
substitutive PHI.
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How can governments intervene in health insuranakets?

Article 54(2) and recitals to the Directive lisettypes of measures that may be
introduced if PHI provides a partial or completeeaiative to statutory cover: open
enrolment, community rating, lifetime cover, padisistandardised in line with the
cover provided by the statutory health insurantes® at a premium rate at or
below a prescribed maximum, participation in rigki@isation schemes, and the
operation of PHI on a technical basis similar te insurance. Case law clearly
indicates that general good measures that différeir treatment of insurers based

on an insurer’s legal status are not compatiblé #ié Directive.

There is less clarity about the compatibility (witle Directive) of the measures
themselves. Here, case law has mainly focusedelegjality of risk equalisation
schemes in non-substitutive markets (Ireland angelia). (A case challenging risk
equalisation among statutory insurers in the Né&hds, brought by a Dutch insurer
in 2006, was withdrawn when the insurer was taker by a larger company in
2008.) The European Commission has contributech¢entiainty by supporting the
risk equalisation scheme in Ireland, but initiatinffingement proceedings against
the Slovenian government for its risk equalisasoheme. The paper argues that a
stronger case could be made for risk equalisatid@lavenia’s complementary VHI
market covering statutory user charges than immes mainly supplementary VHI
market (see below). It also argues that the E@didrhark ruling iBUPA, which
indicated that governments have relative freedodetme PHI as being a service of
general economic interest and can therefore apptergl good measures (subject to
the proportionality test), provides the Sloveniavenment with a relatively solid

legal basis on which to defend risk equalisation.

To what extent does the Directive promote finanarad consumer protection?

The paper argues that the logic underlying Arts4€1) is to permit material
regulation where PHI contributes to financial potieen (‘social protection’ in the
language of the European Commission). Officialrmtetations of the Directive and
interpretations of the Directive by EC officialsegify that material regulation is
permissible for substitutive PHI but not for commkntary PHI. This, the paper

argues, goes against the logic underlying Artiél€l}, because substitutive PHI is
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not the only type of PHI that provides financiabfaction. Complementary PHI can
also contribute to financial protection, especiallyere it covers statutory user
charges (as in France and Slovenia). General g@asunes should be permitted in
complementary markets and not limited to substitutharkets. In thBUPAruling

the ECJ did not acknowledge this point. Howeverdefence of government
freedom to define PHI as being a service of gerarahomic interest does appear to
recognise the right of governments to introduceematregulation if they feel it is

necessary (subject to the proportionality test).

The Directive implies that financial regulationsigfficient to protect consumers in
non-substitutive VHI markets. However, this faidsatccount for consumer detriment
arising from product differentiation, which lowdransparency, increases transaction
costs for consumers and may therefore undermiige pampetition and consumer
mobility (switching). The paper notes that informmatasymmetry exacerbated by
product differentiation has been a problem in Pldtkets, but the European
Commission has not yet put in place mechanismmtmitoring anti-competitive

behaviour by insurers.

Policy implications

In BUPAthe ECJ suggested that whether or not PHI reqmegsrial regulation to
protect the general good should be a matter foomatgovernments. The paper
supports this view. It has argued that the logidestying Article 54(1) is to ensure
access to PHI where it contributes to financiatgeton. As definitions of financial
protection may vary from one country to anothed(eamen within a country, over
time), deciding what does or does not contributin@ncial protection may be
construed as a political issue and a matter bigbléhe discretion of national

political processes.

When intervening in any type of PHI market, regoiatshould avoid applying rules
differentially to insurers based on legal statugfellentiating between insurers on
other grounds (insurer conduct, for example) mag areach EU rules if it is

deemed not to be necessary and proportional toiegdhe general good.
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Governments regulating substitutive PHI should éesifident in applying material
regulation if it is applied equally to all insurethough they will not be immune

from legal action, th@UPA-ruling suggests that the European Court of Justilte

allow them considerable freedom to introduce gdrggrad measures if VHI is

declared as being a service of general econonacasit.

When applying material regulation to other type® bl market, governments run
greater risk of being subject to infringement pextiags by the European
Commission for breach of the Directive or competitrules. However, following the
BUPAruling, in which the ECJ permitted risk equalieatin an essentially
supplementary market that could not be regardgui@sding significant financial
protection, it is difficult to predict how legal tamn would end. If PHI has been
defined by the government as a service of genewal@mic interest, the arguments
employed by the ECJ BUPA suggest material regulation may be applied without
sanction if deemed to be necessary and proporéppatticularly if the PHI market

in question covers a significant proportion of gogulation.

Conclusions

The EU-level regulatory framework established by Ehrective places limits on
national competence in the area of PHI. It reliedimancial regulation to protect
consumers, prohibiting material regulation excepére PHI is substitutive and so
long as any intervention is necessary, proportemaatd non-discriminatory.
Unfortunately, neither the Directive nor its intesfation in case law are sufficiently
clear about when governments can justify mateeglikation of PHI. This is also

true of the question of what types of interventwa permitted, although case law
clearly indicates that differential treatment a$umers is not acceptable. The absence
of clarity has led to uncertainty and confusion agpolicy makers, regulators and
insurers, and inconsistent responses by the Eunopemmission to national public

policy towards PHI.
The European Commission’s expectations about dixégu in insurance markets

have not been fulfilled in markets for VHI. Althdugome consumers may

experience more choice, it is not clear that tlass led to increased competition and
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there is no evidence of lower prices. In additioptoviding clarification about when
and how governments can intervene in health ingeramarkets, the European
Commission should pay more attention to monitoeng-competitive behaviour by

insurers.

Limitations

Because the relevant case law is limited, somecéspéthe paper’s analysis are
inevitably speculative. Publicly available docunagian regarding infringement
proceedings is also limited. As a result, it hasal@ways been possible to ascertain
the European Commission’s rationale for action pagicular area and it is possible

that some cases have been missed.
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Summary of study 3

Choice of statutory or voluntary health insurance:the experience of Germany

and the Netherlands

Background

Until recently Germany and the Netherlands wereotlilg European countries
without universal statutory health insurance. Pito2006 about a third of the Dutch
population was not eligible for statutory coveragel instead relied on substitutive
VHI. In Germany employees with earnings over aghodd and their dependants are
allowed to choose between statutory and voluntargi@ge. In the last 15 years a
range of European countries have considered emgldte German model. Debates
about choice of statutory or voluntary coveragel tienbe framed in terms of

offering some or all of the population the pos#pibf ‘opting out’ of the statutory
health insurance scheme. Arguments in favour dhgpiut, generally derived from
economic theory, presuppose that enhancing constimére and stimulating
competition between insurers will be beneficial iealth policy goals such as equity
and efficiency. But economic theory also suggdsds &s a result of market failures
in health insurance, choice of statutory or voluntaoverage may adversely affect
equity and efficiency and could, in the longer terastrict consumer choice (Barr

1998). This apparent contradiction merits invesiiga

Aims

The paper examines the European experience ofecbbstatutory or voluntary
health insurance to establish whether there is grapsupport for economic theory
regarding choice in health insurance markets;t@veand assess real policy

outcomes and regulatory responses to these outcamez$o analyse the impact of

this form of choice on equity in financing healtre and efficiency in production.
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Methods

The information presented in the paper is basea @view of the literature.
Relevant literature was identified through seardfecademic databases (PubMed
and EconLit) and the Internet (Google). The papsy benefited from informal
discussions with health policy experts in GermdRgifhard Busse, Professor of
Health Care Management at Berlin University of Treabgy) and the Netherlands
(Hans Maarse, Professor of Health Care Policy AsigJyUniversity of Maastricht),
feedback from participants at the UK Social PoAgsociation conference in 2006

and the comments of two anonymous journal referees.

The paper’s analytical framework derives from ecuoiwatheory regarding consumer
choice. A key argument in favour of opting out ases that the threat of voluntary
exit from the statutory health insurance schemeheilsufficient to stimulate
competition between statutory and voluntary inssrigrading to greater
responsiveness and increased efficiency (Hirscht®a@n). However, markets for
health insurance suffer from failures relating (nhgito information. The failure of
most relevance to this paper concerns adversetiseleawhich arises when those
seeking insurance are able to conceal informatimuttheir risk of ill health from
insurers (Rothschild and Stiglitz 1976). Where ¢hisrchoice of more than one type
of health insurance ‘plan’, plans offering a moemerous level of benefits or a lower
level of cost sharing will attract individuals wighhigher risk of ill health. Insurer
and consumer responses to the ensuing risk segimentan further destabilise the

market and exacerbate barriers to health insurfamdegh-risk individuals.

Giving consumers a choice of statutory or voluntagglth insurance is similar in
effect to offering a choice of plan and is liketyresult in two main outcomes: a
market segmented by degree of health (and fingmisikl and barriers to VHI for
high-risk individuals. The paper examines whethesé outcomes have emerged in
Germany and the Netherlands and considers thetigdaess of any regulatory
responses. It then assesses the impact of chogtatatory or voluntary coverage on

equity in financing health care and efficiency moguction.
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Contribution to the literature

This paper is the first comparative study of chatstatutory or voluntary health

insurance in Europe. To my knowledge it is alsodhly comparative study.

Findings
Risk segmentation

In both countries choice of statutory or voluntaealth insurance resulted in risk
segmentation, with systematic differences in theratteristics of those covered by
the statutory scheme and VHI, and the former cogeai disproportionate number of
high-risk individuals and dependants. Risk segntemtaontributed to financial
pressure in the statutory scheme, and this was @wigioh by the loss of contributions
from richer people and by people being able torreto the statutory scheme after
opting out of it. Risk segmentation can be attelouio important differences in the
rules governing statutory and voluntary insurersating opportunities for risk

selection by the latter.

Growing financial pressure led to a series of mef®in both countries. In 1986 the
Netherlands abolished choice and instead excluggehearners from statutory
coverage. During the 1990s Germany introduced nmegasa restrict voluntary exit
from and return to the statutory scheme. The redamboth countries failed to
tackle risk segmentation. Arguably, they entrenaligdsegmentation, particularly
in the Netherlands. Recognising this, the Dutchegoment imposed a levy on all
those with substitutive VHI to compensate the stayuscheme for covering a
concentration of high-risk individuals.

Barriers to VHI for high-risk individuals

In both countries measures introduced to restotiuntary exit with a view to
protecting the finances of the statutory schemethadinintended effect of lowering
financial protection for specific groups of peoplbo relied on substitutive VHI,
particularly older people and people with pre-ergtonditions. Some of those who
were no longer eligible for statutory coverage thfteancial and other barriers to

obtaining VHI for themselves and their dependanités precipitated further reforms
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aimed at enhancing financial protection for tho$®welied on substitutive VHI.

The reforms involved mandatory pooling in VHI, Vphoduct and premium
controls, changes to the threshold for eligibifay substitutive VHI in Germany, and
changes to eligibility for statutory coverage ie tdetherlands (to allow older people

to remain in the statutory scheme).

Equity in financing health care

Because statutory coverage in both countries (aricplarly in the Netherlands)
was predominantly financed by the contributiontoefer-earning employees and
covered a concentration of high risks, the burdgraging for health care largely fell
on those with statutory cover (even accountingtierlevy imposed on substitutive
VHI policy holders in the Netherlands). Researchficms that the financing of the
statutory scheme was regressive in both countridsansiderably more so than
financing from all sources together due to the mtaduy exit or exclusion of richer
people (Wagstaff and van Doorslaer 1997; Wagstadf £999).

Efficiency in production

In both countries the substitutive VHI market wharmacterised by weak incentives
for private insurers to compete on the basis a€ieficy in production. Rather,
private insurers had strong incentives to avoidriiial risk and could do so through
risk selection or by shifting risk to the statut@gheme in Germany and the WTZ
scheme in the Netherlands (the latter was esta&dishthe VHI market to pool the
risks of older people; as a result, Dutch voluniasurers did not bear any financial
risk for older policy holders). There was veryléittonsumer mobility in the
substitutive market in either country, particulariyGermany where ageing reserves
were not transferable, which meant that there Wwasst no switching. Competitive
efforts mainly focused on attracting new entraatthe market (in Germany) and
sales to groups (in the Netherlands). Voluntaryiiess also had high administrative
costs in comparison to their statutory counterp&itsally, in both countries
voluntary insurers were slow to adopt strategiesntoance efficiency and quality in
health care delivery, such as vertical integratsmbective contracting or monitoring
of providers’ behaviour. Cost inflation tended ®rouch higher in the voluntary

than the statutory sector.
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Conclusions

The paper’s review of policy outcomes in Germany tire Netherlands provides
empirical support for economic theory regarding keafailures in health insurance.
As predicted by economic theory, choice of stautorvoluntary coverage results in
risk segmentation, heightens the degree of findnsiaborne by the statutory
scheme, lowers equity in financing health carefaiid to create incentives for
private insurers to enhance efficiency. Risk segatem can be attributed to
weaknesses in policy design and regulation, whiehted strong incentives for
voluntary insurers to select risks, allowed rislkeston to occur unchecked and

permitted high-risk individuals to return to thatsitory pool with relative ease.

Regulatory responses in the two countries haveraif in form and effectiveness.
The Netherlands has usually been one step ahdadrofany. Excluding higher
earners from statutory coverage (as the Netherldiadi® 1986) presents slightly
fewer challenges than allowing people to choosedsen statutory and voluntary
health insurance, but its effects are similar. Diaéch government’s decision to
address financial pressures by abolishing choidargroducing a cross-subsidy
from voluntary to statutory coverage did not fudlgdress the issue of risk
segmentation and created new problems concermagdial protection for those

reliant on substitutive VHI.

Germany has not abolished choice of statutory amiary coverage, preferring
gradually to make the decision to opt out all lreviersible. Some debate about
universal statutory coverage took place prior ®rtiost recent reforms introduced in
2009, but the current system looks set to remaith, nvany underlying issues
unresolved. Indeed, a measure introduced in 200@ttoer restrict exit from the
statutory scheme was overturned by a new governm@@tl1. It is beyond the
scope of this paper to examine why governmentepeefme measures to others, but
stakeholder interests are likely to have had camalale influence on the policy
making process in both countries.

Giving people the ability to choose between stajuémd voluntary health insurance

may seem attractive for various reasons. Howekierekperience of Germany and
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the Netherlands suggests it is unlikely to be &ecéfze means of relieving fiscal
pressure or improving key dimensions of healthesygperformance such as equity
in financing or efficiency in production. Also, ambates of choice or exclusion
should be explicit about the financial and disttiboal implications. The policy
intention may be to lower public spending on hebittshifting costs to (generally
richer) households. But in practice, risk and ctestsl to be shifted in the opposite
direction, from voluntary to statutory coverageftses statutory scheme finds itself
paying for a disproportionate amount of high-risdividuals with a lower level of

contributions.

The most effective method of dealing with the sgigmentation and financial
pressure associated with both choice and exclusitmintroduce universal statutory
coverage, as the Dutch did in 2006. If policy maleel people value choice in
health insurance, it can be organised within theusdry scheme, where it is likely to

be better regulated and may therefore be moretaftec

Limitations

It would be useful to have a better understandirtpe politics of regulatory
responses, but a detailed analysis of institutian@ngements and stakeholder views

was beyond the scope of the paper.
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Summary of study 4

Can insurer competition improve health system perfomance? Evidence from

western Europe

Background

Choice of and competition among insurers in stayutealth insurance has gained
prominence in Europe in the last 15 years andvs aiointegral feature of health
financing policy in Belgium, the Czech Republic,r@any, the Netherlands,
Switzerland and Slovakia (Thomson et al 2009b)h@uigh not yet widespread, the
idea that third-party payers (whether health insuoe other entities) should compete
for clients is an option debated with growing fregay in countries as diverse as
England and Estonia (Bevan and van de Ven 2010m§ba et al 2010b). A key
argument in favour of insurer competition is thatan be used to improve health

system performance by creating incentives to stremgpurchasing.

Aims

The paper examines the potential for insurer coitipeto improve health system
performance in western Europe. Economic theory esiggnsurer competition will
enhance efficiency if people have free choice sfifar, insurers have incentives to
compete on price and quality rather than throusk selection, and insurers have
(and use) tools to influence health care costsjaiadity. The paper assesses the
extent to which these assumptions hold in BelgiGermany, the Netherlands and
Switzerland. If the assumptions do not hold, it rhaydifficult for insurer

competition to succeed in improving health systamiggmance. The paper discusses
why the assumptions do not always hold in the tmumtries and tries to identify

barriers to successful implementation.
Methods

Information presented in the paper comes from twoes: responses to a

guestionnaire by an expert in each of the four toes(see the Appendix for a copy
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of the questionnaire) and a review of literatureniafied through searches of
academic databases (IBSS) and the Internet (Gaogl€>oogle Scholar).

The paper’s analytical framework derives from ecuoiwatheory regarding consumer
choice. If people can buy the same good or sefuace more than one firm, the
possibility of a person buying from a rival firnthe threat of exit (Hirschman 1970)
— will encourage all firms to improve the price-fityaratio of their products or lose
clients and, eventually, face bankruptcy. Compmetitietween insurers is intended to
secure efficiency (enhanced value) through two raeisdims: making insurers bear
financial risk and giving people choice of insufénthoven 1988). The ultimate aim
of insurer competition is to improve the performawnt the health system (WHO
2000). For this to happen, these mechanisms mustgiace and at least three
further assumptions must hold:

» People should be able to choose and switch insutierease and without
incurring significant transaction costs. This ineglithat people are able to make
an informed choice of insurer and do not face besrio switching. If non-
switchers are mainly people with predictably higialth care costs, insurers may
not have enough incentive to make statutory cotteacive to them, which
would severely weaken the instrumental effect af. ex

» Insurer competition must be based on price andtguather than risk selection,
otherwise it will not create incentives for effio®y (van de Ven and Ellis 1999).

» Insurers must have access to tools that allow tleeemhance value, and be

willing to use them.

Contribution to the literature

Previous studies have analysed insurer competitismgle countries, particularly in
the Netherlands (Helderman et al 2005; RosenalLakal 2008; van de Ven and
Schut 2008); compared performance in two or thoemties (most often the
Netherlands and Switzerland) (Bevan and van de2041®; Grel3 2006; Leu et al
2009; Schneider 2009); or compared specific asdctsurer competition, such as
risk equalisation, across a wider range of cousfi¥@n de Ven et al 2007). This
paper provides the first comprehensive comparigaealth insurance choice and

competition across four countries. The inclusioBelgium and Germany, whose
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more recent experiences are less well documentedhationally, adds to the
literature. Previous research has also focuseti®rssue of conditional sale, but has
focused on its use as a tool to enable insuregslext risks in statutory health
insurance, without considering the wider implicasdor health system performance
(Paolucci et al 2007). This study goes further xgneining the issue in the context
of broader policy expectations about insurer coitipat

Findings

In the last 15 years policy makers in Belgium, Gamyy the Netherlands and
Switzerland have introduced insurance market redimat have involved making
insurers bear financial risk and giving people ckaf insurer to stimulate insurer
competition. The range of policy goals underlyihgde reforms varies across the
four countries, but there is common ground. Whikr@any was unique in
expanding choice of insurer to address equity amscell four countries expected
this form of choice, combined with greater finamhcisk for payers, to enhance
efficiency and quality in health care administratand delivery and to keep health
care costs under control. Belgium is the only oihghe four countries in which
public policy has not emphasised insurer competitiimprove health system
performance. It is included in the analysis becdhsel 995 reform shifting some
financial risk to sickness funds aimed to stimulgteater cost control, one of the
main goals of insurer competition in the other daes. Following this reform,
consumer choice of sickness fund (which dates #b)lBecame an integral part of
the incentive structure facing insurers, even thatigvas not originally intended to

have such an effect.

Free choice of insurer

All four countries employ multiple strategies tcsare that the whole population is
able to switch from one insurer to another, fotudtay benefits, with relative ease
and at low cost. As a result the financial and astiative costs of switching are
likely to be low. Other transaction costs may kghhhowever, particularly for older

or chronically ill people.
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Switching rates vary across the four countrieshwhe lowest rates in Belgium and
the highest rates in Switzerland. Reasons for &mitcdiffer in importance across
the four countries, with price playing no role ielgum, a significant role in the
Netherlands and Switzerland and, probably to aledsgree, a role in Germany.
Consumer perceptions of differences in quality seeplay some role in all four
countries. Switchers are more likely to be youraget healthier in two out of the
three countries for which data are available (Gewyrend the Netherlands). In
Switzerland switchers are also likely to be younbet health status only seems to

be a factor among those with VHI.

Low rates of switching appear to reflect satisfactivith the status quo for many
people. But there is evidence of barriers to coresumobility, particularly among
older and less healthy people. Close links betweersale of statutory and voluntary
cover are a cause for concern in all four countfeent research suggests that
consumer beliefs about risk selection by insunethieé VHI market may be a barrier
to switching in the statutory market and that raguis have not done enough to allay
consumers’ fears about the potential for switchimpeopardise their access to VHI.
Swiss research showing lower switching rates iasveith more insurers (Frank and
Lamiraud 2009) highlights the importance of monitgrthe degree of choice
available to people. Too much choice of produghsurer lowers transparency,

which increases the transaction costs of switching.

Competition based on price and quality rather thisk selection

Prior to the introduction of insurer competitionmgansurers did not bear any
financial risk. The degree of financial risk boilmeinsurers has increased over time
in all four countries and is particularly high ire@any and Switzerland, but
remains low in Belgium. Each country has also fedusn developing a risk
adjustment formula to allocate resources to heastrers, although there are
significant differences both in the design of tberfula and the degree of insurer
revenue subject to the formula. None of the fountoes has managed to eliminate
incentives for risk selection through risk equdl®a even though the formula has

been significantly strengthened in Belgium, Germang the Netherlands. In all four
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countries there is circumstantial evidence indigatisk selection through targeted
advertising, reminders and discounts, and througtyzt differentiation in VHI.

Availability and use of tools to influence healdres costs and quality

Insurers in Belgium have very limited recourse tiochasing tools, reflecting the
absence of national policy emphasis on competda®a mechanism for improved
purchasing, as well as a preference for sicknesssfto operate collectively. In
Germany and Switzerland (as in Belgium) collechegotiation between insurers
and providers is the normal method of setting gri@énich limits the ability of
individual insurers to influence the cost and dyadf most health services.
However, insurers have a degree of leeway in théracting process. Since 2006
insurers in the Netherlands have had more freedosontracting than their
counterparts in the other countries. Selectiveregting is now permitted for all
forms of care and, while the government continoexet the prices of two-thirds of
all hospital care, as well as maximum prices for(Géheral practitioner) services,

there is slow movement towards greater price lisa@on.

Although Belgian insurers are at a disadvantagewvitheomes to strategic
purchasing, insurers in the other countries dawmeite full use of the greater range
of tools they have for several reasons. These dieclsariness on the part of insurers
about alienating existing or potential enroleesbsbing choice of provider;
intervention by national competition authoritiedbtock the use of legitimate tools
such as vertical integration in cases where theyaen to be anti-competitive; the
technical challenges and high transaction costscegsd with the use of some tools
(particularly selective contracting and price néggadn); and the difficulty of
engaging in systematic benchmarking, which in fuetludes fully informed

decision making by insurers and consumers.

Policy outcomes

The introduction of financial responsibility forc&kness funds in Belgium in 1995
was not intended to promote competition, but it ixceeded in its primary aim of
ensuring a more level playing field for the sickh@snds. A secondary aim was to

encourage sickness funds to contain health cate,@®l while there has been some
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progress in this area, there is little evidencsighificant improvement. The German
reforms had some success in tackling equity coscand streamlining the sickness
funds’ administrative costs, but there is littled®nce to suggest insurer competition
has led to lower rates of health care expendittwevlp or achieved substantial and
lasting efficiency gains. Reforms in the Netherlahdve expanded choice for
consumers and put quality of care at the top optiigical agenda, while market
pressures have led to significant mergers and gpoemium competition. With the
exception of the pharmaceutical sector, howevergtls little evidence of improved
expenditure control or efficiency gains. In Switaed the effects of insurer
competition on efficiency and cost control haverbegqually modest and premiums

have continued to grow at a much faster rate thagew.

Conclusions

Health insurance market reforms intended to stitewg&ficiency gains through
improved purchasing have had mixed results indhbe Western European countries
reviewed in the paper. Each country has put ingplaeasures to enable insurer
competition to achieve its goals, including exteasegulation to secure consumer
mobility, lower insurers’ incentives to select gs&nd provide insurers with tools to
enhance value. However, some of these measuresbaibbeen sufficiently

effective.

Introducing risk equalisation schemes has beeioatyrfor policy makers — for

good reason, since risk selection erodes insureshtives to operate efficiently.
But in spite of the energy devoted to fine-tuniogeames and finding a balance
between risk adjustment and risk sharing, no cgurds eliminated incentives to
select risks. There is room for improvement, evetne countries with the most
sophisticated formulas and especially in Switzet]avhere incentives to select risks
remain strong. The Swiss formula will be strengdtem 2012, but why Swiss
policy on risk equalisation should consistently keapind policy in other countries

warrants further investigation.

Consumer mobility has not received as much politgnéion as risk equalisation.

Extensive regulation to facilitate mobility (muchibpredating the introduction of
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insurer competition) means that the cost of chapgiaurer is likely to be negligible
for most people. As a result, policy makers mayehaterpreted relatively low
switching rates as indicating consumer satisfactitowever, a small but growing
body of evidence suggests consumer mobility istéchamong older and less healthy
individuals (that is, those likely to use healthvgzes on a regular basis). This ought
to be a cause for concern because if insurergifaethese enrolees are unlikely to

switch they may not have sufficient incentive toypde them with high-quality care.

Research identifies two obstacles to greater coasamobility: increasingly close
links between the sale of statutory and voluntamec and choice overload. The
growing importance of VHI as an obstacle to consumebility, particularly in the
Netherlands and Switzerland, requires some forpobfy action. Better risk
adjustment may help, alongside better informatmrcbnsumers and closer scrutiny
of the sales process. Policy attention should falsas on the potential for choice
overload in the context of a trend towards growsngduct differentiation. It is well
established that product differentiation, everhatrhargin, lowers transparency
(Office of Fair Trading 1997). This in turn increastransaction costs for consumers,
particularly those who rely on regular access wthecare, and can therefore

undermine competition.

Making sure insurers have and use tools to infladrealth care quality and costs is
essential if competition is to improve health sgst@erformance. Insurers in
Belgium do not have these tools, insurers in Geynaand Switzerland have access to
some tools, and insurers in the Netherlands hasesado a wider range of tools but
do not always use them. An essential assumptioarpirthing insurer competition is
therefore absent or only partially upheld in alifeountries. Many of these tools
restrict consumer choice, affect provider auton@mg require data that are not
readily available. Thus, cross-country variationhia availability and take-up of
tools may be explained by differing degrees ofinglhess to curb the choices of
important stakeholders. It may also reflect a bevathcertainty on the part of policy
makers (including national competition authoritesl courts) about the appropriate
locus of competition — among insurers or among idkerg? — and about who is best
placed to influence provider behaviour — insurerkealth care users? In all four

countries, commentators have argued for betternmdtion about health care quality
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and costs to facilitate systematic benchmarkingil&®\there is no doubt that better
information and benchmarking would bring benetitgy would not in themselves

be sufficient to foster strategic purchasing.

Developments in the four countries suggest thairtsteumental value of insurer
competition as a means of improving health systerfopmance rests on multiple
assumptions that can only be upheld through freiyjueaomplex interventions often
requiring elusive data. Making it work thereforguees action on many fronts,
particularly to ensure incentives are aligned athe health system, and greater

awareness of the political nature of some barteesiccess.

Limitations

The paper has not attempted to assess the impexsusér competition on health
system performance, which would in any case bécdlffto do due to noise from
other reforms and the absence of knowledge abeutdhnterfactual (what might
have happened without insurer competition). Insteéduhs tried to assess the extent
to which assumptions hold in three key areas. éretbsence of specific metrics,
weighing up the relative contribution of the diat assumptions to performance is

largely a matter of judgement.
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Conclusions

The purpose of the thesis has been to considersifeliness of VHI as a policy lever
for improving health system performance. To do thesthesis has presented four
studies. Taken together, the studies provide alysinaf:

» the role, structure, conduct and performance of Widtkets in the European

Union, including important changes since 2000

» public policy towards VHI and changes since 2086luding the impact of the
EU-level regulatory framework for VHI on nation&gulatory efforts and its

implications for financial and consumer protectio’/HI markets

» the impact of VHI on key dimensions of health sgsf@erformance

» the effects of allowing people to choose betweatustry and voluntary health

insurance

» VHI's influence on insurers’ incentives to enhaetgciency where insurers who

compete to offer statutory benefits also sell VHI

A key argument in favour of VHI is that, in the ¢ext of limited public resources
for health care, VHI can further health policy gohy relieving fiscal pressure in the
health sector. The thesis posits that VHI may be tbdo this if it is able to address
gaps in statutory coverage and if it does not unde health system performance.
VHI might undermine health system performance bkingathose who rely on

statutory coverage worse off or by not being adbés$ those who need it.

In this section | address the question of whetherod VHI is a useful policy lever
based on the analysis presented in the four studaso discuss ways in which
policy makers can ensure VHI contributes to rathen undermines health system

performance. Finally, | suggest areas for furtlesearch.
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Does VHI address gaps in statutory coverage?

One way of answering this question is to look ati'¥ldontribution to private
spending on health. The purpose of any form oftheasurance is to provide
financial protection through risk pooling and preyment. Lack of adequate
coverage results in out-of-pocket spending and tagéls of out-of-pocket payment
for health care are associated with low levelsradricial protection in countries at
all stages of economic development (Moreno-Serea 2011 in press). If VHI does
not make a significant contribution to private sieqg, in a given health system,
then it is plausible to assume that VHI is not doivell in addressing gaps in

statutory coverage.

VHI only accounts for more than 25% of private sfiag on health in a handful of
countries (substitutive VHI in Germany, complemeyntdHI covering statutory user
charges in France and Slovenia, supplementary Nieland and complementary
cover of excluded services in the Netherlands)uie@). Where out-of-pocket
payments account for over 75% of private spendtng,clear that VHI is only
partially addressing gaps (particularly if privaggending is high as a proportion of

total spending).

There is also the issue of what sort of VHI mask#itdevelop and which gaps will
be filled. VHI most commonly plays a supplementante, but non-clinical aspects
of health care quality are not usually the mostartgmt source of gaps in statutory
coverage. Gaps generated by poor depth or scogiatatory coverage are often of
greater concern. For example, outpatient presonptrugs are a common driver of
catastrophic or impoverishing spending on healtfirk\ét al 2009), and yet
voluntary insurers have rarely developed polictesaver them (Thomson et al
2009b). Finally, where the ‘right’ sort of VHI ivailable, there is the issue of
whether it (adequately) covers those who need gtniResearch provides evidence
of financial and other barriers to access to VHtauntries where VHI provides
critical financial protection (France and Germaray)¢ of reductions in the quality of
VHI coverage (the generosity of benefits) over ti{@eabka 2006; IRDES 2011a).
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VHI clearly can and does address gaps in statatovgrage, but it is not always
effective in this respect. A conclusion to be drdvam this is that while gaps in
statutory coverage are a necessary prerequisidHomarket development, they are
not sufficient. The countries in which it contribatto more than 25% of private
spending on health are generally the ones witmbst accessible markets, an
accessibility achieved through government intemeenin the form of regulation
(Germany, Ireland, Slovenia) and means-tested \asdlfrrance) or through
collective agreements among voluntary insurerdfer open enrolment (the
Netherlands). It was beyond the scope of the thesisvestigate why markets fail to
develop in some settings, but other analysis hggesied a range of explanatory
supply and demand factors, including lack of insgepacity to develop appropriate
products, insurer concerns about low profitabititie to adverse selection, the
presence of informal payments, and affordabilithdison 2010). Affordability is a
key issue in existing markets too, and a persigisstilem even where VHI is

heavily regulated or subsidised.

Does VHI undermine health system performance?

The thesis has assessed the impact of VHI on fiagpiotection, equity in financing
and use of health care, incentives for efficienog quality in health care delivery,
and administrative costs. VHI appears to be ctitizdinancial protection in France,
Slovenia and Germany. It is difficult to estimédte extent to which VHI in these
three countries provides adequate financial primtecince there is limited research
directly analysing financial hardship among thostn WHI and those who need VHI
but do not have it. Nevertheless, there is somageende to show that the quality of
VHI coverage (the generosity of benefits) has aedliin France and Germany in the
last five years and policy makers in the three toes have been sufficiently
concerned about financial protection to introduciemsive regulation of VHI
(Germany) and significant means-tested tax sulss{@ieance), or to propose major
reform of statutory user charges (Slovenia) (Chaweeal 2010; Grabka 2006). In
several other countries VHI has not developedittsifinificant gaps in statutory
coverage or is too expensive for many of those aredikely to need it (since levels
of population coverage are low) and is thereforaalmto address financial

protection problems.
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Although there is no recent comparative researcequity in financing health care,
the thesis has shown how VHI has had a regresfee en health system financing
in France, Germany, Ireland and the Netherlandthénatter prior to 2006). The
larger the proportion of the population coveredil, the more regressive the
effect is likely to be. Tax subsidies that are tantjeted at poorer households are
regressive in general, because take-up of VHImegdly higher among wealthier
people, and highly regressive if they are providethe marginal rate of taxation,
which means that higher-rate tax payers receigefasubsidies (Sheils and Haught
2004).

VHI markets of all types are found to skew therisition of health care away from
need, lowering equity in the use of health servieesearch has demonstrated clear
differences in the frequency of using health s@wjin waiting times for treatment,
and in patterns of use, between those with andowitk'HI (Jones et al 2006;
Lingen et al 2008; Perronnin et al 2011; Schelll2®®7; Statistik Austria 2007,
Tussing and Wren 2006). These differences areustified by greater need among
those with VHI and are therefore a cause for canaeout efficiency in the use of

health resources.

Markets for VHI do not in general seem likely torba positive effect on efficiency

in the health system. Voluntary insurers in manyntoes lack incentives to enhance
efficiency due to their freedom to select risks dmited consumer mobility. As a
result, it is not surprising that so few insurese tools to enhance value, even though
they have access to them. The majority simply reirséd policy holders and often

pay providers fees that are higher than statuteeg.fThere is little evidence to
support the idea that voluntary insurers are agtieagaged in trying to enhance

efficiency and quality in health care delivery, tparlarly in the largest markets.

Of more concern for public policy is the way in whifailing to align incentives
across VHI and statutory health insurance can umigkerthe efficiency of public
spending on health. The thesis has highlightedetareas in which incentives are
often not aligned: value-based benefit designctimed indirect tax subsidies for

VHI, and conditional sale of VHI and statutory tbahsurance. VHI often allows
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people to bypass gatekeeping and access speoalistait referral and, in some
cases, to undermine value-based user chargesubaxi®s for VHI can be
substantial, but policy makers do not seem intetest assessing their worth. The
only recent research on this subject (from Irelasielqrly shows how tax subsidies
are not only very far from being self financingt loan also exacerbate inequalities in
access to health care. Finally, evidence from te#hé&flands and Switzerland
suggests that allowing insurers to sell statutowy woluntary cover may limit
consumer mobility in the statutory part of the na&ylpotentially lowering statutory
insurers’ incentives to enhance efficiency, andehg undermining a key tenet of

competition among statutory insurers.

Many of VHI's negative effects on health systemf@enance can be attributed to

the quality of public policy towards VHI. Poor pojidesign enables and exacerbates
risk segmentation, permits public resource allacato be skewed in favour of those
with VHI, and fails to ensure that incentives aigreed across VHI and statutory
health insurance. Policy makers must accept sortteeakesponsibility for failing to
create an environment in which insurers have ineesito enhance efficiency and

for allowing public resources to subsidise VHI é&titly or indirectly) when such

subsidies are of questionable value.

Does VHI relieve fiscal pressure in the health semt?

In many countries VHI does not do well in addregsiaps in statutory coverage and
has been shown to undermine health system perfaenétris therefore difficult to
conclude that it relieves fiscal pressure in thalthesector. Substitutive VHI has
been shown to increase fiscal pressure due tsegkentation, the loss of
contributions from those who have opted out or eauded from statutory
coverage, and the ability of those who have opteédareturn to the statutory

scheme when they are older, have more dependaate or poorer health.

Complementary VHI has the most potential to religseal pressure if the
government can shift costs onto households (byaiaduhe scope or depth of
coverage) without losing contributions to the siatyischeme and without undue

effect on health system performance. However, tiseoaly one large VHI market
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covering excluded services (the Netherlands), baddctors that contribute to the
size of the Dutch market are unlikely to be easlylicated in other settings. The
Hungarian market, which is very small but has egpered rapid growth since 2000,
has been fuelled by highly regressive tax subside$ng into question its ability to

relieve fiscal pressure.

The European Union’s largest VHI markets, in teohsontribution to total
spending on health, contribution to private spegdin health and population
coverage, are those covering statutory user changésince and Slovenia. Because
these two markets account for a relatively highppraon of total spending on
health, they seem capable of providing genuinafisgief. However, the main
reason they are able to make such a significaritibation to total spending is
because they cover almost the whole populatiomachrevement that has been
helped by tax subsidies (both countries) and heagylation to promote access to
VHI (Slovenia), but that has not been replicatedtimer countries. In France and
Slovenia there have also been concerns about \&thirting incentives and priorities

in the statutory scheme, which may undermine fiselgdf in the longer term.

Supplementary VHI can relieve fiscal pressure iieieases capacity and lowers
waiting times for publicly financed treatment, bl¢re is no evidence of this
occurring in EU countries. Reductions in waitingeis have usually been achieved
through the introduction of targets and guaran(Besan and Hood 2006).

In any type of VHI market there is a real risk tHatct public subsidies for VHI will
not be self financing. Where this is the case gineernment needs to consider
whether tax subsidies represent an efficient ugriblic resources. There is also a
risk that VHI will benefit from indirect public s@idies — for example, if public
doctors are able to treat VHI-financed patientgublic hospitals, if VHI subscribers
can choose to be treated in public hospitals, fpdhlic hospitals fail to charge
voluntary insurers the full economic cost of tregtthese patients. There is good
evidence from Ireland to show how the governmerkeasaa significant contribution
to the cost of VHI-financed treatment at the expesidonger waiting times for
those who rely on statutory coverage (Smith 2008itt52010; Smith and Normand
2009; Tussing and Wren 2006).
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The experience of the largest VHI markets in Euroglées the idea that VHI is
capable of providing fiscal relief in the shortlonger term. However, by enhancing
consumer choice, boosting provider incomes, keepiivgite insurers in business
and satisfying ideological beliefs, VHI can of cseirrelieve political pressure, which
may explain why policy makers are sometimes williagpursue gains for generally
richer groups of people at the risk of lossesHioise who rely on statutory coverage.
As | noted in the introduction, these other objexgifor VHI should not be confused
with health policy goals. If policy makers needtdance health policy goals with
other objectives, they should understand the tcdf$einvolved.

Developments in public policy in the last five ygarthe introduction of universal
statutory coverage and the abolition of substiguiiHI in the Netherlands in 2006,
the extension of statutory coverage to self-empqyeople in Belgium in 2008, the
reinforcing of the border between statutory andimtdry coverage and increased
regulation of substitutive VHI in Germany in 20@@pposals to introduce universal
statutory coverage in Ireland announced in 201d ,paioposals to increase the depth
of statutory coverage in Slovenia, also announce2Dil1 — suggest that some of the

trade-offs are not as politically acceptable ay thece were.

What factors might make VHI more useful to policy nakers?

There are ways in which policy makers can decr#esékelihood of VHI
undermining health system performance and incréneskkelihood of VHI

furthering health policy goals. Here | highlightifamportant mechanisms.

= Poor policy design in many VHI markets may refl@d¢ack of awareness among
policy makers of how VHI interacts with the resttloé health system. Better
understanding of this crucial dynamic will enabt#i@y makers to identify the

appropriate role for VHI and should contribute tmsger policy design.
= Stronger policy design can be achieved througlitglabout health policy goals.

In turn, focusing on health policy goals shouldt@agolicy makers to align

incentives in pursuit of these goals, paying atbento all aspects of VHI-health
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system interaction. An important principle shouddtb preserve and, if possible,
enhance efficiency in the use of public resource$éalth.

» Policy makers must demonstrate the political willl aZechnical capacity to
regulate VHI to secure both financial and consupmetection. A good starting
point would be to ensure that the regulator hasigpyof the specificities of
health insurance markets or, if necessary, to ksiad dedicated health
insurance regulator. This also applies to thosearesible for determining the
EU-level regulatory framework. The current framekveflects a fundamental
misunderstanding of the nature of markets for Mtk therefore no surprise that
the European Commission’s expectations for deréigulas competitive pressure

enhancing choice and lowering prices — have nat bdélled in this sector.

= Qversight must include systematic monitoring anal@ation of the VHI market
and its interactions with and impact on the hesgjtftem. Regular data collection
and analysis of VHI is the exception rather thamrtbrm and there are very few

countries in which there is a good evidence baspdbcy development.

Further research

In spite of growing policy and academic interesVHl, there is very little research
on which to base an assessment of VHI's impacteaiti system performance.
Much of the research comes from the largest VHIketar in smaller markets,
effects may be more muted. Several issues wanahief investigation. First, it
would be useful to consider why VHI fails to develor address gaps in statutory
coverage in some settings. Thomson (2010) discubsedh the context of transition
economies, but a more systematic analysis wouldldbeome. Second, there is good
research on the distributional implications of finel flows between publicly and
VHiI-financed health care in Ireland (Smith 2010;iBnand Normand 2009). This
type of analysis should be carried out in othemtoes. Third, given the widespread
and apparently increasing use of tax subsidiesampte VHI, it is surprising that
there are so few analyses of whether or not thessidies are self financing.
Analysis should not be limited to direct subsidieghe form of tax relief, but also

focus on indirect transfers of resources from thiglip budget to VHI-financed care.
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Finally, there does not seem to be any publishegareh in English examining the
politics of public policy towards VHI. Why is VHEfoured in some countries? Why
is policy design stronger in some markets? Whysame markets more regulated?
Why do governments prefer some interventions tersth\What is the role of
stakeholder interests and how do they influencettiey process? All of these
guestions are worth trying to answer, especialiyHi is to contribute to rather than

undermine health system performance in future.
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Study 1: How does voluntary health insurance
affect health system performance? Evidence
from the European Union

Paper provenance and peer review

This paper is solely the work of the PhD author)(HTdraws on a survey of experts
in 26 EU member states (Imre Bon€ists Brigis, Karine Chevreul, Joan Costa-i-
Font, Martin Dlouhy, Charalambos Economou, Stef&tielt, Thomas Foubister,
Margherita Giannoni-Mazzi, Gabriel Gulis, Triin Habt, Galina Kanazireva, Adam
Kozierkiewicz, Joy Ladurner, Hans Maarse, Anja MKevic Kramer, Ljudmila
Mincheva, Natasha Muscat, Mdnica Oliveira, Victds&ysky, Willy Palm, Marc
Perronnin, Sofia Silva, Caj Skoglund, Skirmantel&taiene, Mamas Theodorou,
Svetla Tsolova, Brian Turner, Karsten Vrangbaek lzanati Vuorenkoski) and a
study visit to Luxembourg by a research assistatiiteal SE (Jessica Hohman). The
survey responses were also used to prepare a feptre European Commission
(grant VT/2007/064), which is available as:

Thomson, S. and E. Mossialos (20(ivate health insurance in the European Union
Brussels, European Commission (DG Employment, $édfairs and Inclusion).

http://ec.europa.eu/social/main.jsp?catld=754&ldreh

ST devised the survey questionnaire, the 2009 tepol the paper. ST collated the
responses to the questionnaire with the assistainbessica Hohman. ST drafted the

2009 report and the paper and both were criticalyewed by EM.
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Introduction: VHI and health system performance

The last ten years have been marked by greateirscai VHI by international
organisations and in the academic literature. Thease also seen growing interest in
measuring comparative health system performangkeaomenon both reflected in
and stimulated by the publication of the World Hie&eport on health systems
(WHO 2000). It is therefore an opportune momentardy to review developments
in VHI markets, but also to consider the effect¥bfl on health system
performance. The purpose of measuring health sys&farmance, defined as the
health system’s ability to achieve its goals (WHID@), is to generate reliable
information for policy development and to fostecaantability by enabling

stakeholders to make informed decisions (Smith 2020).

This paper has three aims: to review the way irctvimarkets for VHI currently
operate across the European Union and identify rtapbchanges that have taken
place since 2000; to review developments in pyimiecy towards VHI; and to
examine the impact of VHI on the following dimenssoof health system
performance: financial protection, the distributmfrhealth financing and health care
use (equity), incentives for efficiency and qualityhealth care delivery, and
administrative costs (Kutzin 2008; WHO 2000; WHA.@y It fills a gap in the
literature by updating an earlier analysis of VHimkets in the European Union
(Mossialos and Thomson 2002b).

Data presented in the paper come from three sawacgvey of experts in 26
member states based on a questionnaire (includi iAppendix) and a study visit
to Luxembourg by a research assistant; a reviepublished and grey literature
identified through searches of academic databaSé¥\eb of Knowledge and
PubMed) and the Internet (Google and Google Schaad international statistical
databases (WHO National Health Accounts). The suavel the study visit took
place in 2008 and data from the completed questioes were collated in 2009. In
the paper information from the survey is eithenilagted to the experts involved or

marked with an asterisk (*) if referring to moreathone or two countries.
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There are two important caveats concerning datecesuFirst, research on which to
base an assessment of VHI's impact on health syséfarmance is extremely
limited in most countries. Much of the evidencesarged here comes from the
largest VHI markets; in smaller markets, the eBeaxftVHI may be more muted.
Second, while | have taken steps to ensure thauhey responses were of a
consistently high standard (for example, by cahefglecting the experts, using a
detailed questionnaire and giving the experts grodpnity to clarify and strengthen
their responses), the quality of response may &arygss countries and there is

always some risk in relying on a single expertqmmtry’.

The next section discusses ways in which VHI irdesravith statutory health
insurance. It uses the market structure-condudtpeance framework commonly
applied in industrial organisation (Bain 19%6) review key aspects of VHI markets,
providing the descriptive information necessaryraders to understand how the
most significant VHI markets work. It also idengiéiimportant changes since 2000.
Subsequent sections review developments in publicyptowards VHI at national
and EU levels, analyse the impact of VHI on dimensiof health system

performance, and discuss policy implications.

Markets for VHI

Market role: interaction with statutory health insurance

It is difficult to think of VHI in isolation from &tutory health insurance, since there
are no countries in which VHI is the only sourceeoferage. Almost every EU
country provides universal health coverage ontatstey basis as part of a wider
system of social protection. As a result, markets/H| are heavily shaped by
statutory institutions and usually play a modes,ralthough there are crucial

exceptions.

8 More than one expert completed the survey in Bidg&rance and Portugal.
° Here, the structure-conduct-performance framevgmployed for descriptive rather than
explanatory purposes.
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Many member states have a market for VHI that smpphts statutory coverage. A
supplementary market offers access to health care that is coveyestatutory health
insurance, but gives subscribers greater choipeasider and level of amenity
(usually including access to private providers) aray enable them to bypass
waiting lists for publicly financed treatment. énds to be purchased by employers
on behalf of better-educated, higher-skilled andltiner people living in larger

cities and, because it covers people and servicesdy covered by the statutory
health system, its contribution to financial proi@ac is minimat’. Complementary
VHI covers services excluded from or only partiabvered by the statutory benefits
package. It contributes to financial protection vehie lowers or removes financial
barriers to accessing essential health servicasp&mentary VHI can be
understood as ‘completing’ coverage where thergaps in the scope and depth of
statutory coverage. VHI can also provaléstitutive cover for people excluded
from significant aspects of statutory coverageoottfiose who are not required to be

statutorily covered, thereby ensuring ‘completehiesterms of coverage breadth.

The role VHI plays in a given health system is éygletermined by public policy
regarding statutory health insurance arrangememntshe regulatory environment for
VHI. This in turn may reflect historical developnignpolitical ideology, the relative
power and interests of different stakeholders {palerly providers and insurers, but
sometimes including employers, civil servants aigthdr earners) and government
capacity to shape and develop the market. Undelistgquaifferences in market role
is important for several reasons. First, market rohy provide some indication of
the rationale for VHI in a given context. Tablelbws how VHI can in theory
respond to gaps in statutory coverage. Secondptbe VHI market plays is closely
correlated to its size, notably in terms of itstenution to spending on health (see
below). Third, a market’s role often determinesway in which it is regulated,
which has implications with respect to EU intermalrket and competition rules.
Finally, market role may tell us a great deal abédt’s interaction with statutory
health insurance and its likely impact on healtsieyn performance. Table 4 shows
the main role or roles VHI plays in EU countries.

2 The OECD (2004) classifies this type of markeaplicate’ because it covers health services that
the statutory scheme already covers. However, tH€[@s classification fails to capture the extra
benefits VHI offers in this role: choice of provigdéaster access to care and access to superior
amenities.
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Table 4 Overview of VHI market role and size, 2011

Country

Austria

Belgium
Bulgaria

Cyprus

Czech

Republic

Denmark

Estonia

Finland

Market role(s)**

Complementary (S) &
Supplementary

Substitutive

Complementary (S) &
Supplementary

Supplementary &
Complementary (S)

Supplementary

Supplementary

Substitutive

Complementary (S/UC)

Supplementary
Substitutive

Eligibility **

Whole population

Self-employed occupational
groups opting out of the
statutory scheme, individuals
not eligible for statutory cover

Whole population

Whole population

Whole population

Whole population

Individuals not eligible for
statutory cover

Whole population

Individuals not entitled to
statutory cover

Complementary (UC) & Whole population

Supplementary

! The dominant role is listed first.
12 Reference to the whole population implies thataycan in theory purchase this form of cover,riay insurers limit the sale of VHI to people belthe age of 65.
3 There are two different estimates for populationerage. The Financial Supervision Commission extg4.6%, a patient rights group estimates 2.0%.

Examples of benefits covered*

Dental and eye care, physiotherapy, home visiig;tptherapy,
health resorts, rehabilitation, CAM; private caslegice of hospital
doctor, faster access (elective care), per dieiin basefits for
inpatient care

Similar to statutory cover

CAM, dental and eye care, vaccines, prosthesesaplents; better
facilities in hospital (single room)

Superior amenities in hospital, private room, faatecess to care;
dental care, medical devices, outpatient pharmazdsit

Inpatient care, outpatient care, diagnostic procesitambulance
transport, psychiatry, routine maternity care, pbtyerapy, cash
benefits, CAM, treatment abroad

Private room

Similar to statutory cover, but excludes treatn@rgome chronic
conditions eg HIV/AIDS, drug addiction, mental hbakpa
treatment etc

Eye and dental care, physiotherapy, psychiatrie,adriropractic,
medical aids, chiropody; outpatient prescriptiongicosts

Choice of doctor, private hospital and diagnoséirec faster access

Similar to statutory cover, but commercial coveeof different
levels of benefit

Reimburses statutory user charges for outpatierstcpiption drugs;
private care, faster access
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% population covered
(latest available year)

(2066) 33.0

(2006)=0.1

(2008) 49.5
(2006)'%2.0-4.6

(2009) 21.5

n/a

(2008) <1.0

(2011)=38.0

(2011)=18.0
(2010) <0.01

(2005)~12.0

% TEH
(2009)

4.4

4.1
0.4

5.5

0.1

1.4

0.2

1.9



Country Market role(s)

France Complementary (UC),
Supplementary &
Complementary (S)

Germany Substitutive

Complementary (UC)

Complementary (S/UC)
& Supplementary

Greece Supplementary

Hungary Complementary (S) &
Supplementary

Ireland Supplementary &
Complementary (UC/S)
Italy Complementary (S/UC)

& Supplementary

Latvia Complementary (UC/S)
& Supplementary
Lithuania Supplementary &

Complementary (S)

Eligibility*

Whole population

Households with higher
earnings, self-employed
excluded from statutory cover

Civil servants

Whole population

Whole population
Whole population

Whole population

Whole population

Whole population

Whole population

Examples of benefits covered*

Reimburses statutory user charges; superior arastitihospital,
private room; eye and dental care, elective proeed(eg eye
correction surgery)

Similar benefits to statutory cover

Reimburses health care costs not fully coveredbygbvernment

Dental care; reimburses statutory user chargesuipatient care;
private hospitals, choice of specialist, per diesthcbenefits for
hospitalisation

Consumer choice, better quality of services, fasteess

Physiotherapy, home care, preventive care, thetigpsa services,
sports/recreation, medical devices, CAM; superineaities in
hospital

Semi-private/private rooms in public/private hoalst faster acces:
reimburses statutory user charges; GP visits, ptheiapy, eye anc
dental care, CAM

Eye and dental care, home care, cosmetic treatimergtheses,
rehabilitation, transplants, inpatient and outpdt@re, CAM;
reimburses statutory user charges for outpatieargsjiprivate care

Reimburses statutory user charges; eye and demwtsl ¢
physiotherapy and massage, rehabilitation, vacchesring aids,
prostheses, plastic surgery, IVF, CAM; direct asdesspecialists,
access to non-contracted providers, faster accessifltations and
clinical examinations)

Outpatient care including surgery, consultationaguostics,
prevention, prenatal care, home visits, physiofweraye and dente
care, rehabilitation, inpatient care
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% population covered
(latest available year)

(2008) 94.0

(2010)=10.0

(2010)=20.0

(2002) 12.0
(2006) Commercial: 2.:

(2006) Mutual: 6.2
(2008)~50.0

(2006) 6.1

(2003) 15.6

(2006) 0.2

% TEH
(2009)

12.9

9.1

2.1
2.1

7.0

1.0

1.0

0.5



Country

Luxembourg

Netherlands

Malta
Poland
Portugal

Romania
Slovenia

Slovakia
Spain
Sweden

United
Kingdom

Source: Survey responses, Albreht et al (2009)]eB@011), Garcia-Armesto et al (2010), GerkensMedkur (2010), IRDES (2011b), Krasnik and Hernarn@uevedo (2012

Market role(s)

Complementary (UC)

Complementary (S) &
Supplementary

Complementary (S) &
Supplementary

Supplementary
Supplementary

Supplementary &
Complementary (S/UC)

Supplementary
Complementary (UC)

Complementary (S) &
Supplementary

Substitutive

Substitutive

Supplementary &
Complementary (S)
Supplementary &
Complementary (UC)
Supplementary &
Complementary (S)

Eligibility*

Whole population

Whole population

Whole population
Whole population
Whole population

Whole population
Whole population

Individuals not entitled to
statutory cover

Individuals not entitled to
statutory cover

Whole population

Whole population

Whole population

Examples of benefits covered* % population covered
(latest available year)
Reimburses statutory user charges (2006) Commercial: 25.!
(2006) Mutual: 66.C
Eye and dental care, treatment abroad, CAM, sickoash benefits
superior amenities in hospital, private care

Eye and dental care, physiotherapy, speech thecapss-border (2009) 91.0
care, some preventive care, some forms of cosrsetgery, CAM;
single room in hospital

Treatment abroad, inpatient and outpatient care (2006) 20.0
Private care, faster access (2006) 3.1-3.9
Choice of provider, faster access, direct accespdaialist care; (2010)=20.0
dental care; reimburses statutory user chargesufipatient drugs
Superior accommodation, choice of provider, privatee (2006) 0.1
Reimburses statutory user charges (covering al8%t& those (2008)=85.0
who contribute to statutory health insurance)

(2004) <1.0
CAM, superior dental care, elective care (eg coensetrgery);
superior amenities in hospitals and health spaersur medical
devices, drugs not on positive and intermediats, Ifaster access n/a
n/a n/a
Private care, faster access; dental care for aadhlitopody, CAM (2006)=15.0
Faster access, private elective care; reimburagststy user (2007) 3.0-3.3
charges for outpatient prescription drugs
Acute care (elective surgery), screening, ‘empldyeath (2008) 12.3

management’ processes; dental care, CAM

forthcoming), Theodorou and Cylus (2012 forthcomir&chéfer et al (2010); expenditure data from WEQL1b)

Note: CAM: complementary and alternative medicim@; = information not available; TEH: total expendé on health.
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% TEH
(2009)
3.1

5.1

2.6
0.0
3.6

0.0
11.9

0.0
5.1

0.2

1.1



Supplementary VHI

Almost every country has a market for supplementy, often sold in

combination with some form of complementary covditiese supplementary or
mixed markets tend to be small in terms of contrdsuto health expenditure
(usually well under 5% of total spending on head#thyl generally do not cover more
than 20% of the population. The exception is IrdlféBox 1), which has a significant
supplementary market covering half the populatiar,still only accounting for 7%
of total health care expenditure (in 2009) (WHO )1

Box 1 Supplementary VHI in Ireland

Access to some elements of statutory coverageslarid is means tested (McDaid and Wiley 2009).
Richer groups must pay out of pocket for primamecnd are subject to statutory user charges for

inpatient care (up to an annual ceiling). VHI mgipftovides faster access to elective inpatient

o

treatment in private hospitals and private bedsuiolic hospitals. In 1994 the market was opened {
competition, to comply with EU law, and the domihgnasi-public insurer Vhi Healthcare was
joined by two commercial insurance companies irssgbent years. In 1996 the Health Insurance |Act
established a regulatory framework for VHI inclugliopen enrolment, community-rated premiums
minimum benefits and risk equalisation (Mossialod &homson 2002b). The risk equalisation
scheme has been the subject of legal action ainatand EU levels (Thomson and Mossialos 2010).
VHI currently covers about half of the populatiamebenefits from tax relief equal to 20% of thetcos
of the premium (Turner 2009). Following a genetatton in 2011, the Irish government announced
proposals to extend statutory coverage to the whopeilation and prohibit VHI from covering
services in the statutory benefits package (Govemrof Ireland 2011; Ministry of Health 2011). If

implemented, both measures seem likely to dimithishrole of VHI in future.

Ireland and Denmark are the only countries in wisighplementary markets have
grown substantially since 2000, albeit it from anew base in Denmark’s case. In
both countries growth has been fuelled by favowradsk incentives and the critical
tone of public debate about the adequacy of pyblichnced health care, including
perceived problems with quality and waiting timbtcDaid and Wiley 2009;
Vrangbaek 2009).

In the absence of a clear government strategy it the type of market most likely
to emerge is a supplementary one offering fastegsacto care, often through private
providers. This has been the experience of manlyeohewer member states of

central and eastern Europe (CEE). These countagseg legislation permitting VHI
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in the 1990s, but in many there was no concertiedlteéd shape VHI; consequently,
markets have either not developed or play a margoaplementary role (Thomson

2010). The exceptions are Slovenia, Latvia and ldunfsee below).

Complementary VHI covering excluded services

Complementary VHI for excluded services is wideagdrand often sold in
combination with supplementary VHI*. The benefitpliovides are generally limited
to eye and dental care, physiotherapy and compl@ameand alternative medicine
(CAM) and this type of market does not usually cawvéarge proportion of the
population or make a significant contribution talle expenditure. A key exception
is the Netherlands (Box 2), where about 90% ofpibygulation has this form of cover
and VHI therefore makes a modest but significantrdoution to total and private
spending on health (5% and 33% respectively in p(®&hafer et al 2010; WHO
2011b). Denmark has the next largest complememntarket in terms of population
coverage (38% in 2011), but VHI's contribution tdal and private spending on
health is small (1.4% and 10.5% respectively inQd&rasnik and Hernandez-
Quevedo 2012 forthcoming; WHO 2011b). Hungary iasl to stimulate a
complementary market since the early 1990s, withtdéid success, in spite of
substantial tax subsidies (30% of the premium) (&d2009). In 2009 its market
accounted for 2.1% of total spending on healtha@mrig 7.4% of private spending
(WHO 2011b). Reasons for slow market developmentimzude the relatively
broad scope of statutory coverage and the presdnoformal payments. VHI is
mainly purchased by people in employment, is midedyl to be purchased by those

working for larger companies and is often finanbga&mployers (Boncz 2009).

Complementary VHI would be particularly attractii'®m a policy perspective, if it
allowed policy makers to systematically exclude-cost-effective services from
statutory cover. This would have the dual advantdgdreamlining the statutory
benefits package and removing concerns about atw&44l. In practice, however,
such an approach presents both technical andgadlthallenges (Jost 2005;
Robinson 1999; Sorenson et al 2008). As a resulitypmakers generally find it

easier to exclude whole areas of less politicalyole services (for example, eye and
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dental care and physiotherap\than to systematically de-list interventions oflo

value.

Box 2 Complementary VHI covering excluded services the Netherlands

VHI in the Netherlands covers about 90% of the gaijian (Schafer et al 2010). High take-up may
reflect various factors: voluntary cover is soldrajside statutory cover, often by the same entities
(even if they may be separate for accounting pwgeshe market has been in place for many years,
so people are familiar with it and understand itgppse; it covers services that are valued by & we]|
educated and relatively affluent society (eye cdeatal care for adults and physiotherapy); aisl it
increasingly purchased on a group basis and paidyfemployers, enhancing its accessibility and
affordability. Factors like these may be diffictdtreplicate in other settings. Also, between 2806

2008 insurers voluntarily agreed to offer open gnemt and community-rated premiums for VHI,

which made the market easily accessible, evendergleople and people in poor health (Maarse

2009). The period of agreement has now concludddsame insurers are beginning to introduce an

element of risk rating, which may lower levels aké-up (Roos and Schut 2011).

Complementary VHI covering statutory user charges

Complementary cover of statutory user chargesagitiminant role VHI plays in
France, Latvia, Luxembourg and Slovenia. The presei statutory user charges in
the form of co-insuranc¢@appears to be a key determinant of demand foffaiis

of VHI. All of the health systems in which complemt&y VHI policies have
developed require co-insurance for ambulatory dpatient care (although Latvia
changed from co-insurance to co-payments (Tragetkkals2008)). France (Box 3)
and Slovenia (Box 4) are the only EU countries #isd apply co-insurance to
inpatient car®. Where co-insurance is applied to essential healthices (without
exemptions for low-income people or regular usétsealth services and without a
cap on out-of-pocket spending), paying for publiohanced health care at the point
of use is likely to be at once unavoidable, unpiadile (especially for inpatient care,
where the volume and price of services used malifbeult to estimate in advance)

and expensive. These three factors may explaihigielevel of demand for VHI

14 Although this is not always easy either. Governtmémseveral member states have tried to exclude
some of these services and then re-introduced fbkowing adverse media coverage — for example,
dental care in Germany in the 1990s and cover eftagles in France in 2008 (Busse 2001; Chevreul
and Perronnin 2009).

!5 Co-insurance is a form of user charge in whichuber pays a set percentage of the service price.

' The rates are 20% in France (Chevreul et al 2a8@8)range from 5% to 25% in Slovenia, with
exemptions for low-income households (France) arapfe aged under 26 (Slovenia) (Albreht et al
2009).
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covering statutory user charges in France and 8lav&he corollary is that insurers
must be willing to supply the appropriate cover #mely may be more likely to do so
if demand is high across a broad spectrum of tipeljation, so as to avoid adverse
selection problenté. Covering a large share of the population alseaqs risk,

enabling lower premiums.

Box 3 Complementary VHI covering statutory user chages in France

The French market pre-dates the establishmenttwinad health insurance in 1945 and is dominated
by non-profit mutual associations. Coverage hag/grfsom about 30% of the population in 1950 tg
86% in 2000 and 94% in 2008 (Couffinhal and Fradt2forthcoming; IRDES 2011b). VHI's

contribution to total health spending has also gromom 5% in 1960 to just under 13% in 2009, and
it makes a significant contribution to private libalpending (61.9% in 2009) (WHO 2011b). Worried

about low take-up of VHI among poorer household£000 the government introduced vouchers for

[1%

low-income people to purchase VHIduverture maladie universelle complémenta@&U-C),
followed by subsidies (from 2005) for those jusbabdthe threshold for CMU-C'Aide a la

complémentaire santéChevreul et al 2010; Perronnin et al 2011).

Box 4 Complementary VHI covering statutory user chages in Slovenia

The Slovenian market was established in 1993 amdred 74% of the population by 2005 and 85%
in 2008 (Albreht et al 2009; Milenkovic Kramer 2Q0fis contribution to total and private spending
on health is significant (11.9% and 47.5% respettiin 2009) (WHO 2011b). VHI is sold by a
mutual association (initially part of the statutdwgalth insurance fund) and two commercial insurers
In 2000 complementary VHI was defined as beindiefublic interest and risk equalisation was
permitted but not implemented. In 2004 risk rativegs permitted but, following risk selection by a

commercial insurer, new regulations were put it@la 2005 (open enrolment, community-rated

o

premiums and systematic notification of premiunréases) and risk equalisation was implemente
(Thomson 2010). The risk equalisation scheme has babject to an unsuccessful national legal

challenge and is currently subject to legal chaléeat EU level (Thomson and Mossialos 2010).

Substitutive VHI

Substitutive markets are rare and generally sma#ims of population coverage.
Germany has by far the largest in terms of contigiouto total and private spending
on health (9.1% and 42.7% respectively in 2009x(Bp Cover is usually only
available to selected groups determined by ocooipdAustria), level of earnings

and age (Germany) or (non)eligibility for statutagverage (the Czech Repubilic,

" That is, to avoid a situation in which only thageo knew they were going to be using health care
on a regular basis would purchase VHI.
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Estonia, Slovakia and Slovenia)*. The role of sitbste VHI has declined since the
1970s following significant expansions of statutooyerage. Ireland extended
statutory coverage of inpatient care to the wholeytation in 1970, effectively
transforming its VHI market from a substitutiveaanainly supplementary one; in
2006 the Netherlands extended statutory coveragieetthird of the population who
had previously been excluded on the basis of havigiger earnings; and Belgium
extended statutory coverage of ambulatory carelteesnployed people in 2008
(Gerkens and Merkur 2010; McDaid and Wiley 200%h&er et al 2010). In
Germany failed attempts to abolish substitutiveecage in the mid 2000s were
followed by efforts to limit the market’s expansi(iitelt and Roman 2012

forthcoming).

Box 5 Substitutive VHI in Germany

In Germany people with earnings over a thresholidt (850 in 2011) can choose to be covered by
private insuranceRrivaten Krankenversicherun§KYV) rather than the public schentegsetzliche
KrankenversicherungGKV); if they opt for private cover, the GKV norger benefits from their
contributions, but nor does it subsidise their ¢8wsse 2011 in press). Those who have opted for
private cover can only return to the GKV if the@irpings fall below the threshold and they are under
55 years of age. Since 2009 it has been computedigive some form of health insurance (Federa
Constitutional Court 2009), so anyone who opte#ayvé the GKV must buy private cover (including
paying separate premiums for dependants). Howeviegte cover still benefits from employer
financing equal to half of what the employee angleyer would have paid for GKV cover up to
50% of the cost of the premium. Only about a quarté¢hose who have the option of being privately
insured actually choose to leave the GKV (Busseld0bress).

Risk segmentation is a key issue where substitdMiEis concerned. In Germany it has
contributed (with other factors) to deficits in &V (Wasem 1995). Fiscal pressure attributable tp
risk segmentation is accentuated by the voluntatyne of the decision to leave the GKV, the
regulatory framework for VHI and people’s ability teturn to the GKV if they no longer find it
beneficial to be privately insured. The regulattemework for substitutive VHI allows private
insurers to reject applications for cover, riskeraptemiums, exclude cover of pre-existing condgjon
charge separate premiums for dependants and défayuhted premiums in exchange for high
deductibles. VHI is therefore more attractive arate@raccessible to younger and healthier individuals
with smaller families. There are clear differenoebealth status and use of health services betweén
those compulsorily covered by the GKV and thosentarily covered by private insurance (Table 8)
and, due to the income eligibility criterion, theeeage earnings of the privately insured are about
60% higher than those of contributing GKV memb&33(109 compared to €22,658) (Leinert
2006a).

79



Risk segmentation has contributed to steady ris€3iV contribution rates (Wasem 1995)
which in turn encourages more younger people wighdr earnings to opt for substitutive VHI.

Research estimates that the GKV loses about €78i0nra year as a result of people changing fro

3

public to private cover or from private to publicver. Between 2000 and 2004, more than half of
those leaving the GKV were ‘low risks’ in termsaafe and family status, while most of those joining
the GKV were ‘high risks’: older people with depands (Ettelt and Roman 2012 forthcoming).

1%

Extending statutory coverage to the whole poputatwould alleviate fiscal pressure by lowering th
GKV'’s average risk profile and at the same timedasing the average amount it has to spend pe
person.

The government has taken numerous steps to mitiigateorosity of the border between
public and private cover. In 1995 people aged @baer lost the right to return to the GKV, even if
their earnings fell below the income threshold2090 the age limit for returning to the GKV was
lowered to include people aged 55 and over. Thenvecthreshold for opting out rose in 2003 by a
higher than usual amount (11%) and in 2009 the owent extended the waiting period for
eligibility to opt out of the GKV to three yearslthough the latter reform was estimated to have
lowered the financial loss to the GKV by 15-20%seary(Albrecht et al 2007), it was reversed in 2411

by the Christian Democrat-Liberal Democrat coatiticeflecting the new government’s commitmer

—

to maintaining the market for substitutive VHI.
The Netherlands faced similar risk segmentationeissn its substitutive market (Thomson
and Mossialos 2006). In 2006 the Dutch governméattvely abolished substitutive VHI by

extending statutory coverage to the whole poputafidne continued existence of substitutive cove
Germany has created tension in recent years, irgguttincreasingly stringent regulation and effort
to introduce universal statutory coverage (Ettett Roman 2012 forthcoming). However, current
arrangements favour specific groups in the poparati the highest-earning employees (who can
choose between statutory and private cover), sarivants (who do not have to pay GKV

contributions), physicians (who benefit from higifees for treating privately insured patients) and

private insurers — which may explain their longgvit

Market performance: size and profitability

The size of a VHI market can be measured in thragswin terms of the contribution
VHI makes to spending on health, in terms of pojamacoverage (that is, the
proportion of people covered by VHI in a given plgpion) and in terms of VHI

premium income.
Contribution to spending on health

Levels of spending on health care vary widely ased countries. In 2009, the

latest year for which international data are avd@dahealth care expenditure as a
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share of national wealth (gross domestic produbP¥ranged from 5.4% in
Romania to 11.8% in Belgium, with an average o#8(®VHO 2011b). Each
country uses a range of public and private mechants finance health care, but
public spending accounts for over two-thirds oftedalth care spending in all but
four countries (the exceptions being Bulgaria, QgpGreece and Latvia). Since
2000 the public share of total spending on hedltle bas fallen in about half of the
countries. However, the only countries in which plslic share declined
significantly between 2000 and 2009 (by more th@¥b)Lare the Czech Republic

and Slovakia.

Health spending channelled through VHI is low ingincountries, ranging in 2009
from 0.0% in Poland, Romania and Slovakia to 12i9%lovenia (Figure 2). In
2009 VHI accounted for over 5% of total health speg in only six countries
(France, Slovenia, Germany, Ireland, Cyprus and\itberlands). Between 2000
and 2009, VHI grew as a share of total health sipgnd about half of the countries.
Some markets saw huge relative growth, but frorarg low base (Hungary, Malta,
Cyprus, Luxembourg). During the same period théhBignds experienced the most
significant decline in VHI's share of total heaftpending (a contraction of two-
thirds) due to the abolition of its substitutivenket in 2006. Other VHI markets also
experienced a decline (of around or over 25% iRl the United Kingdom (UK),
Latvia and Finland). In the United Kingdom the dieelprobably reflects increased
levels of public spending on health from 2000, & as improvements in timely
access to publicly financed elective care and iiséise cost of VHI (mainly for

individuals, as opposed to employers) (Boyle 2011).

VHI is also relatively low as a proportion of prtesspending on health, accounting
for less than 20% in 2009 in most countries (Figd)reBetween 2000 and 2009
VHI's share of private spending grew in about twods of the countries, with
significant growth (of around or over 25%) in HungaMalta, Cyprus, Luxembourg,
Spain, Italy and Portugal.

81



Figure 3 VHI as a percentage of private expenditur®n health, EU, 2000 and
2009
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Population coverage

The proportion of the population covered by VHUifferent countries varies widely
(Table 4). The largest markets are those covetatgtery user charges in France
(95% population coverage), Luxembourg (91%) and&ia (85%) and the Dutch
market covering excluded services (91%). Denmast hhs a significant
complementary (services) market (38% populatiorecage). Among supplementary
markets, Ireland and Belgium have the highest leffebverage (around 50%
population coverage), followed by Austria (33%)eTdther significant markets in
terms of population coverage include Cyprus, Dehiizatvia, Malta, Portugal,
Spain — all mainly supplementary markets coveritag@% of the population. With
the exception of Slovenia, the proportion of theylation in CEE countries with

any form of VHI is very small.
Since the late 1990s, levels of population covefraye increased significantly in

some countries, notably Belgium (growth in commedrsupplementary VHI from
about 33% to about 49% of the population, largelg tb employers purchasing on
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behalf of employees), Denmark (growth in supplemnYHI largely due to the
introduction of tax incentives for group cover @02 and lack of confidence in the
public system), France (from around 85% in 1998tout 94% as a result of the
introduction of government vouchers in 2000), Inelddue to a combination of
economic growth, generous tax relief and lack officence in the public system),
Portugal (from about 12% to 20%), Sweden (from uridé to around 3%) and
Latvia (Barros et al 2011; Brigis 2009; Chevreuake2010; Gerkens and Merkur
2010; Krasnik and Hernandez-Quevedo 2012 forthcgn®koglund 2009; Turner
and Smith 2012 forthcoming).

Premium income

The German market for VHI is by far the largest sugad in terms of premium
income, with around 30% of total VHI premium incomehe European Union in
20009, followed by France (9%), Spain (6%) and tingedl Kingdom (4%) (CEA
2010). On a per capita basis substitutive VHI (Gary will be more expensive than
complementary or supplementary cover because é@redhe full range of health

services.

Profitability

VHI is a profitable business in many countries haligh voluntary insurers often
incur administrative costs that are much highea psoportion of total revenue than
those found in the statutory health system (seaethey are still able to maintain
healthy margins. Claims expenditure as a propoxigeremium income is well

under 75% in about half of the countries*.

Market structure: sellers, buyers and concentration

Who sells VHI?

Entities providing VHI include non-profit mutual @mprovident associations,
commercial companies, statutory health insuranoddand employers. Mutual and
provident associations have dominated the VHI ntarkenany western and northern
European countries, including Belgium, DenmarknEea(mutuals currently have
59% of the market and provident institutions alfart17%), Ireland (73%), Malta,
Italy, Luxembourg, the Netherlands, Slovenia areuinited Kingdom*. They also
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play a significant role in Hungary. Nevertheleg®it share of the VHI market has
declined in several countries since the 1990s dleet entry of commercial insurers
or the acquisition of mutual associations by conmumaéinsurers, notably in Finland
(where the mutuals’ share was already insignificddénmark, Malta, Ireland,

Slovenia, the United Kingdom and, to a lesser @xterance.

In some countries, commercial insurers are the solyce of VHI (Cyprus, Greece,
Latvia, Lithuania, Spain and Sweden) or have a nshjare of the market (Austria,
Bulgaria, the Czech Republic, Finland, Portugal #redUnited Kingdom)*. In
others, employers organise their own health schéooespany ‘self-insurance’) for
employees. Company schemes are a key feature Bfolish market and
increasingly important in the UK market, where tineye proved to be a cheaper
alternative to VHI (Foubister 2009; Foubister e2@06).

Statutory health insurance funds compete with athéties to sell VHI in some of
the newer member states (Bulgaria, the Czech Riepistonia, Romania and
Slovakia). In Romania the statutory health insueafiied dominates the VHI market.
In the Netherlands statutory health insurance furadsbeen active in the VHI
market, but were required to establish separaigesnfor voluntary coverage. In
Slovenia the voluntary coverage arm of the stayutealth insurance fund is now an
independent mutual association with the dominaatesbf the complementary VHI

market.

A further distinction concerns an insurer’s degvéspecialisation in health. Some
insurers offer only health products, while othesyrsell a range of life and non-life
products. Mutual associations generally speciatigesalth and are required by law
to do so in Belgium, France, Hungary and Luxembtuggme commercial insurers
in Belgium and Bulgaria also specialise in healtme German government used to
prevent non-specialist domestic insurers fromsgHI in order to protect VHI
subscribers from insolvency arising from an inssrether business
(Bundesaufsichtsamt fur das Versicherungswesen)20fis practice was outlawed
by EU internal market rules and Germany was fotoezhange its legislation

following a European Court of Justice ruling (Eugap Court of Justice 2001).
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Who buys VHI?

The extent and quality of statutory coverage arpndeterminants of demand for
VHI. Socio-economic status is another importanedatnant. Data regarding the
distribution of all types of VHI coverage in ther@pean Union, whether individual
or employer-paid, show that subscribers are mé&sdiito come from higher socio-
economic groups*. In many countries the typicalssuiber is aged 40-50 years old,
relatively well off, better educated, employed ashéte-collar worker (often at
management level or higher) or self employed, wagKor larger companies, living
in urban areas and male. This profile has not ob@mguch over time. Among older
people, survey datafrom 2004 suggest that VHI coverage is concerdrataong
those with higher educational levels and bettenttog functioning in many
European countries (Paccagnella et al 2008) aridiibse with VHI are more likely
to be at low risk of ill health (Bolin et al 2010).

Group cover purchased (but not always paid forgimployers dominates in 11 out
of 18 countries for which data are available angligicularly high (70% and above)
in Belgium, Bulgaria, Denmark, Latvia, Lithuaniay&en and the United
Kingdom*. In some countries, the rise of group piels has been attributed to
strategic price discounting by insurers (Irelanaktégal, the United Kingdom), often
accompanied by less stringent policy conditionsl, thie changing attitude of
employers, who increasingly recognise the potentats of long absence from work
due to accident or ill health (Lithuania, the Uditeingdom) (Foubister et al 2006;
Papworth 2000). In other countries, insurers maselyto groups (Latvia, Lithuania,
Sweden). Group policies have gained market shassveden (where local
governments (municipalities) have recently purctiagdl cover for all their

employees) and Spain.

VHI purchased by employers may be provided as gri@me benefit, in which case
the employer pays the full premium, or employeeg pay some or all of the
premium themselves. Information about who paygfoup policies is hard to find*.
However, in the United Kingdom the likelihood osurance being paid for by an

18 Data from the first wave of the Survey of Healtlgeing and Retirement in Europe (SHARE). The
survey interviewed 28,000 people aged 50 and ovél iEuropean countries: Austria, Belgium,
Denmark, France, Germany, Greece, Italy, the Nithes, Spain, Sweden and Switzerland.
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employer increases with income (Emmerson et al R001is potential source of
inequity is exacerbated where group policies beffrefin tax subsidies (see below).
Most group policies are voluntary, although growofigies provided as a compulsory
component of an employee’s contract play a rolerance (Sandier and Ulmann
2001).

Market concentration

There is considerable variation in the number stirers operating in each member
state*. Some national markets have five or fewsuiiars (Estonia, Ireland,
Lithuania, Slovenia), others have around 50 or njBe¢gium, Finland, Germany,
Greece, Hungary, Italy, Luxembourg). France isaihiiier with almost 1000
insurers. The VHI market is highly concentratednany countries: in 2006 the three
largest insurers in most countries had a marketsbfaover 50%*. The main

exceptions were France, Germany, Hungary, ItalySpain.

The last two decades have seen a clear trend tewaneasing concentration in the
VHI market in many countries, mainly through mesggkustria, France, Finland,
Greece, Italy, Luxembourg, Portugal and Spain)*sdme countries this has
reflected increased concentration in the bankirdjiasurance sectors as a whole
(Portugal). In others it reflects changes in EUdkgion concerning solvency
margins, which has particularly affected the mutuatket in France. Between 2000
and 2006 the number of insurers in the VHI markdtrance fell by 40%, although
the high level of competition among insurers irausated market was probably
partly responsible for some of the mergers thakt fdace (Chevreul and Perronnin
2009). Conversely, the VHI market has become leassantrated in some countries,

as the number of insurers has increased (Buldagiland, Malta and Sweden).

Economic theory generally suggests that marketeunation reflects the degree of
competition in the market, with a higher degreenafket concentration usually
associated with higher prices, to the detrimerttasisumers (Tirole 1988). However,
unpublished European Commission research intoftbete of VHI market
concentration on prices suggests that higher lefatsarket concentration may
actually be associated with lower prices for diaggimatests (Schmitt 2008). While

this may reflect the stronger purchasing powensiirers where the market is
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dominated by a small number of insurance compathese is no evidence to

suggest insurers pass on these savings to consumers

Market conduct: premiums, benefit design and relatns with providers

Premiums and policy conditions

Take up of VHI is usually restricted to people ageder 65, cover is most
commonly provided as a short-term (annual) contaadtinsurers are generally free
to reject applications, exclude or charge highenpums for pre-existing conditions,
rate premiums on the basis of individual healtk, st limits to benefits and impose
waiting period$® and cost sharing*. Age is almost universally ueset premiums.
Health status is also used in more than half otthentries. Dependants almost
always have to be covered separately at additmystl Group cover often benefits
from community-rated premiums and less stringetitpaonditions. There are very
few countries in which VHI premiums and policy cdiahs are regulated beyond

the usual rules governing non-life insurance catsgrésee below).

Benefit design

Consumers in VHI markets usually have some chdigesarer, plan and provider*.
Individuals may be able to choose from a wide sele®f packages with differences
in coverage levels, reimbursement (in kind or ca$t®) extent of cost sharing and
benefit ceilings. Benefit ceilings in the form olwaimum annual levels of VHI
reimbursement apply in several countries (AusBrlgium, Bulgaria, the Czech
Republic, Finland, Greece and Portugal). Insumagsose cost sharing in over half of
the countries. Only two countries regulate the igpaf VHI benefits. Ireland
requires insurers to offer minimum benefits, wi@ermany requires substitutive
VHI policies to cover both ambulatory and inpatieate and caps the level of cost

sharing in VHI.

The lack of standardised benefits and extensivdyatodifferentiation may benefit
some consumers. However, product differentiatiovels transparency by making it

difficult for consumers to make price comparisombich increases transaction costs

¥ That is, a period of time before which benefitd mt be paid. A classic example is benefits
relating to childbirth, which some insurers willtraover if the birth occurs within nine months of
taking out a policy.
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and may undermine price competition (Office of Hamding 1997). Consumer
choice is also circumscribed by eligibility crit@ripeople aged 60 and over are not
usually allowed to buy VHI), health status (mansgurers can reject applications)
and ability to pay (VHI is only available to thosé&o can afford the premium). In
addition, the extent of choice (of insurer and jtex) available to those with
statutory coverage has increased in many countriecent years (Thomson and
Dixon 2006). Thus, while it is broadly true to ghgat VHI enhances consumer
choice, the gap between the level of choice avigilebthose with statutory and

voluntary coverage has narrowed over time.

Relations with providers

Voluntary insurers purchase from a wide range tfipiand private providers*.
Vertical integration (insurers owning their ownifdaies) is the exception rather than
the norm (Table 5), although there has been a mwards greater integration (in
some countries) and increased effort to engagel@ttve contracting. Insurers may
be cautious about adopting purchasing tools tisiitice consumer choice of
provider. In about half of the countries insuremsy reimburse policy holders (in
other words, they do not ‘purchase’ care at alle @ominant provider payment
mechanism is retrospective fee-for-service reimdiment and insurers frequently

pay providers fees that are higher than the fegklpastatutory health insurance.

Private beds in public hospitals (beds reservedhi@use of privately financed
patients) are used by insurers in Austria, Ireldattugal, Luxembourg, Romania
and the United Kingdom*. In Austria and Ireland tireportion of public beds that
may be reserved for private use is capped at 25$2@% respectively. In the
United Kingdom there is full economic costing fbetuse of private beds in public
hospitals, but this is not the case in Ireland.afdful of countries prohibit doctors
from working in both the private and the publictee¢Greece, Cyprus,
Luxembourg), but doctors work in both sectors irstrmiher countries. Some
countries impose limits on the extent to which dogttan do this (Denmark, Italy
the United Kingdom).
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Table 5 Voluntary insurers’ relations with providers, 2008

Country

Austria

Belgium

Bulgaria

Cyprus

Czech
Republic
Denmark

Estonia

Finland
France

Germany

Purchasing from
providers or
reimbursement of
patients?
Purchasing;
reimbursement for

doctor visits and non

contracted hospitals
Reimbursement

Reimbursement

<25% purchasing
Reimbursement

Reimbursement and
purchasing

Commercial:
reimbursement
EHIF: purchasing
Reimbursement
Reimbursement
(usually), but some
purchasing

Reimbursement

Insurers free to
contract selectively?

Yes

Yes

Yes

Yes, but only to a
limited extent

Yes, but not in practice

Yes, commonly occurs

Commercial: Yes
EHIF: Yes, for up to

20% of outpatient care
Yes, but not in practice

No

Yes, but only among

providers treating PHI

patients only

Vertically integrated
with providers?

Some insurers part-owr

private facilities, but

subscribers not obliged

to use them
No

Some insurers have the

own facilities, but

subscribers not obliged

to use them
No

No

Some insurers have

exclusive agreements

with providers
No

No
No

Uncommon; insurers

cannot own policlinics;
some collectively own

hospitals

89

Provider
payment?

PD, FFS, lump
sum

FFS

FFS

FFS
FFS

FFS

CAP, DRG, FFS,
PD

n/a
n/a

FFS
(individuals),
DRGs (hospitals)

Who sets fees?

Austrian Insurance Association negotiates fe
with inpatient providers, hospital doctors and
regional medical associations

Fees are set in the context of statutory healtt
insurance at national level by the health
insurance funds and provider representatives

Providers; but insurers set fees for their own
facilities

Insurers and providers negotiate fees
individually

Providers

Insurers typically negotiate lower fees based
volume and type of company being insured

Commercial: fees 20% higher
EHIF: fees government approved

Providers

Providers

Providers are allowed to charge higher fees
than statutory fees

Different from
public fee-
setting?

Yes (higher)

No, but extra
billing permitted
in some cases

Varies

No
n/a

Yes (double for
specialists)

Yes (20% higher)
Yes
No, but some extra

billing permitted

Yes (higher)



Country

Greece

Hungary

Ireland

Italy

Latvia
Lithuania

Luxembourg
Malta

Netherlands

Poland

Purchasing from
providers or
reimbursement of
patients?

Trend towards
purchasing

Mutuals:
reimbursement

Purchasing

Purchasing

Reimbursement
Reimbursement

Commercial:
Reimbursement

Reimbursement

Reimbursement, but

purchasing is in
initial stages
Reimbursement

Insurers free to
contract selectively?

Yes, typically occurs

Yes

Yes, but in practice eac
insurer covers most
hospitals and
consultants

Yes (private sector)

Yes, always occurs
No

n/a

Yes, but only to a
limited extent

Yes, but occurs only to

a limited extent

Yes

Vertically integrated

with providers?

One insurer has own

facilities; others

encourage use of PPN«

Some commercial
insurers use PPNs

None traditionally; Vhi
Healthcare recently set
up SwiftCare Clinics
and Hibernian AVIVA
Health an Xpress Med
Urgent Care Centre

No

No

Insurers offer PPNSs,
subscribers not obliged

to use them
n/a

No

Negligible, but one

insurer is investing in
primary care centres

No, but some insurers

use networks

Provider
payment?

CAP (outpatient

diagnostics),
FFS, salary

(managed care)

FFS

FFS (typically);
trend from PD to

fixed price

procedures in

hospital

FFS (typically)

FFS
n/a

FFS
FFS

CAP, FFS,

standard hourly

tariffs

CAP (networks),

FFS

Who sets fees?

Insurers negotiate fees with providers

Statutory fee schedule used for benefits cove
by the statutory system; insurer-provider
negotiation for other services

Vhi Healthcare leads pricing negotiations witl
providers; the other insurers follow and most
providers accept the fees

Accredited private providers working for the
public sector regulated by fees set at
regional/national level, but insurers can
negotiate fees with private providers

Providers, but insurers may not pay 100%
n/a

Social security and government negotiate wit
providers to determines user charges

Insurers negotiate individually with hospitals,
pay doctors what is reasonable

n/a

Typically, insurers set their own fee, which is
accepted or not

Different from
public fee-
setting?

Yes (higher)

Yes (higher)

Yes (public pays

salary)

Yes (higher)

Yes (higher)

n/a

No

Yes (public pays

salary)
n/a

Varies



Country

Portugal

Romania

Slovakia
Slovenia
Spain

Sweden

UK

Purchasing from
providers or
reimbursement of
patients?
Reimbursement
(primarily), some
limited purchasing

Purchasing and
reimbursement

n/a
Purchasing
Purchasing

Reimbursement

Purchasing

Source: Survey responses

Insurers free to

contract selectively?

Yes, typically occurs

Yes, frequently occurs

n/a

Yes, frequently occurs
Yes, commonly occurs

Yes, typically occurs

Yes, common with

Vertically integrated

with providers?

Some larger insurers
collectively integrated;

insurers offer PPNs

Some insurers have the

own hospitals

n/a
No

Typically insurers own
hospitals, use beds in
other private hospitals

No

No (strict) vertical

hospitals (less common integration

with doctors)

Provider
payment?

FFS

FFS, but salary if
insurers own
facilities

n/a

FFS

FFS; some CAP

FFS

FFS

Who sets fees?

Providers and insurers negotiate fees; but in
practice, providers are often forced to accept
the prices defined by insurers

Providers and insurers negotiate fees

n/a
Providers

Insurers and providers implicitly negotiate fee
but insurers have monopsony power

Price negotiations occur, but fees based on
government-set fees for private providers
offering care to the public sector

Insurers and providers negotiate hospital fee
insurers typically stipulate a limit for doctor
fees up to which they will pay

Different from
public fee-
setting?

n/a

Yes (higher)

n/a

Varies

Yes (higher public
pays salary)

Yes (higher, extra
pay for handling
PHI claims)

Yes (higher)

Note: n/a = information not available; CAP = capita; DRG = diagnosis-related groups; FFS = feestawice; PD = per diem; PPN = preferred providaworks; PPO = preferred
provider organisations
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Public policy towards VHI

EU and national regulation

Regulation of VHI has three main goals (Chollet apd/is 1997):

* maintaining market stability by setting financialdanon-financial standards for
insurer entry and operation, conditions for ins@rdt, and requirements for
financial reporting, scrutiny and oversight; tleknown as financial or
prudential regulation

= protecting consumers by governing insurers’ mankggiractices and their
relations with health care providers

» improving access to VHI through open enrolment (gnteed issue), lifetime
cover (guaranteed renewal), community rating, puamieview, approval or
caps, mandated (usually minimum) benefits and prbbn on exclusion of pre-
existing conditions from cover; these last two gaak known as material or

contract regulation

The European Union has a framework for regulatiomom-life insurance (the Third
Non-Life Insurance Directive established with effsom 1994) that precludes
material regulation in non-substitutive VHI mark€ffiomson and Mossialos 2010).
All member states are expected to comply with murmsolvency standards
(European Commission 1992). They are also expéotedmply with EU rules on
contracts and complaints procedures. Since 2008 tte/e been some minor
changes to the EU-level regulatory framework, mthimg with any significance for
VHI (European Commission 2007a; European Commis2@fiYc; European

Commission 2008a; Thomson and Mossialos 2007b; Sbarand Mossialos 2010).

In most of the countries VHI is regulated by somerf of national financial market
authority or supervisory commission under the fligon of the Ministry of
Finance*. Health-specific regulation of commerda/all is rare (Finland, Ireland,
Spain; Italy and Slovenia for the complementarykaacovering statutory user
charges only); it is more common for regulatiomoh-profit VHI (France, Ireland,
Luxembourg). Non-profit insurers are sometimes lagd by a separate body

(Belgium, France, Ireland, Luxembourg).
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Regulatory approaches vary across countries, witiesgovernments favouring
minimal financial regulation and others preferrimgavier material regulation*. The
nature, extent and effectiveness of national regojdrameworks are affected by a
range of factors including the role of VHI in thedith system, aspects of market
structure (for example, the number and type ofr@suin operation), political

ideology, government capacity and legal constraints

National regulations applied to VHI do not go begavhat is required at EU level in
just under half of the countries*. Thus, VHI is végted in the same way as any other
financial service and the legislative framework loet include specific mention of
VHI. This is more likely to be the case where conuia VHI is concerned and in
predominantly supplementary markets. In a few coemthe general insurance
legislation includes sections relating exclusivielyWHI (Austria and Finland).
National regulation goes beyond general insuraegeirements in VHI markets
with a strong mutual or non-profit insurer prese(®elgium, France, Hungary,
Ireland, Luxembourg, the Netherlands and Romaniagre the market plays a
substitutive role (Germany) or a complementary ooleering statutory user charges
(Italy, Slovenia), and in a handful of other coiggr(Bulgaria, Lithuania). Material

regulation mainly aims to improve access to theketafTable 6).

While VHI in Ireland has always been heavily regeth government intervention in
the market has intensified in other countries s2@@0, mainly in Belgium, France,
Germany and Slovenia (Table 7). Regulatory devetypmhave overwhelmingly
aimed to improve access to VHI and financial protecfor those covered by VHI.
In Germany they have also aimed to address riskeptation in the health system
(Box 5) and enhance consumer choice and consurogcgion in VHI (for example,

by making ageing reserves portable).
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Table 6 Regulation to ensure access to affordabl&e@ good quality VHI, 2011

Regulation Application
Access to VHI

Open enrolment and lifetime cove Belgium, Germany (for the basic substitutive policyy — see
Table 7), Ireland, Sloverfia

Prohibition of age limits n/a
Affordability
Community-rated premiums Non-profit VHI only: Belgium, Estonia, Hungary
All VHI: Ireland, Slovenia
Risk equalisation to support Ireland, Slovenia
community rating
Tax-financed vouchers for VHI France (for low-income households)
Premium caps Germany (for the basic substitutive policy onlyle toremium

is capped at the level of the maximum contribufimm
statutory health insurance

Quality of coverage

Cover of pre-existing conditions  Non-profit VHI only: Belgium (mutual associationarmot
charge higher premiums for pre-existing conditions)
All VHI: Ireland (subject to maximum permissible itvag

periods)

Minimum or standard benefits Germany (for the basic substitutive policy onlygland

Cost sharing caps Germany (for substitutive policies only): insureesnot offer
annual deductibles above €5,000

Prohibition of benefit ceilings n/a

Source: Survey responses and additional research

Since 2000, national regulation of VHI has leddgdl action at EU level in
Belgium, France, Ireland, the Netherlands and Siavérhomson and Mossialos
2010). It is no coincidence that these are the ji@an0 Union’s most heavily
regulated non-substitutive VHI markets. In 2008 Binéish private insurance
company BUPA lost its case at the European Coultsfice in which it argued that
risk equalisation in the Irish VHI market was anfoof state aid and therefore
contravened EU competition rules (European Coudustice 2008). However, it
won a national legal challenge on a technicality tre risk equalisation scheme was
suspended. Following national parliamentary elestio Ireland in 2011 the new
government has announced plans to introduce umivstatutory coverage and to
prevent VHI from covering services in the statutbenefits package, which may
both diminish demand for VHI and lead to a chamghé regulatory framework for
VHI (Government of Ireland 2011).

2 Open enrolment and community rating are not legmliirements in France but are encouraged
through tax policy (exemptions from insurance pramtax for insurers who comply).
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Risk equalisation has also sparked national andelv&l-controversy in the

Slovenian market for complementary VHI coveringwgiary user charges. In 2007

the European Commission initiated infringement peatngs against the Slovenian

government, partly on the grounds that risk eqatibs contravened EU internal

market rules (Thomson and Mossialos 2010). HoweilaerSlovenian government’s

recent proposal to revise the statutory benefitckage (Ministry of Health 2011)

and abolish many statutory user charges (Rupel)20diich will largely eliminate

the need for VHI, may make these proceedings défunc

Table 7 Developments in national regulation of VHI2000-2011

Year
2000

2002

2004
2005

2006
2007

2008

2009

2010

2011

Regulatory change

France: Introduction of vouchers for VHI for loneimme households (CMU-C)
Germany: Age limit for switching from VHI to statuly cover lowered from 65 to 55
Slovenia: VHI defined as being in the public intreisk equalisation permitted but not
introduced

France: Introduction afontrats solidairegexemptions from insurance premium tax for
insurers who refrain from risk rating premiums)

Slovenia: Risk rating of premiums permitted

France: Introduction of tax subsidies for VHI fauseholds just above the threshold for
CMU-C

Slovenia: risk rating of premiums prohibited; instg must offer open enrolment and
community-rated premiums; risk equalisation implated; premium increases must be
approved by the regulator

Ireland: Risk equalisation scheme triggered byHbalth Insurance Authority

Belgium: Open enrolment for VHI (all insurers) acaler of pre-existing conditions
(non-profit insurers only)

France: Introduction afontrats responsablggxemptions from insurance premium tax
for insurers who refuse to cover new compulsoryudébles for statutory treatment)
Ireland: Risk equalisation scheme suspended ahd @amended following national legal
challenge by BUPA

Germany: Having health insurance of some sort nesad®ulsory for the whole
population; substitutive VHI must cover both amlboig and inpatient care; introduction
of the ‘basic policy’ (replacing the ‘standard pgt) in substitutive VHI (open enrolment,
cover of pre-existing conditions, benefits equinal® the GKV at a price that cannot
exceed the maximum GKV contribution); a cap on @gébles in VHI (of up to €5,000
per year); VHI ageing reserves made portable; néwg means people have to
demonstrate earnings above the income thresholthfee consecutive years before they
can opt out of the statutory scheme

Belgium: From 2012 statutory local sickness funas oo longer offer VHI; these can
only be offered by new independent ‘societies ofualinterest’ and (as before)
commercial insurers, both now regulated by theraasce supervisory authority
Germany: Three year waiting period for eligibilir opting out of the statutory scheme
abolished

Source: Survey responses and additional research

The only area in which EU law has successfully gleainational legislation since

2000 is where national regulators have directlyndirectly favoured mutual
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associations over commercial insurers (Belgiumnéezand Ireland) (European
Court of Justice 2011; Thomson and Mossialos 20h@001 the European
Commission asked France to abolish insurance prartan exemptions favouring
non-profit insurers (European Commission 2001ce gbvernment replaced these
with exemptions unrelated to legal status, butdh?the European Commission
ruled that the French government@ntrats solidairesandcontrats responsables
were illegal because they indirectly favoured muassociations and the benefit to
the insurers did not seem to be passed on to carsuiuropean Commission
2011b). In 2010 Belgium was required to place Véltddy sickness funds on the
same footing as VHI sold by commercial insurers fewly created ‘societies of
mutual interest’, which are to be independent efditkness funds with effect from
2012). In 2011 the European Court of Justice rthed Ireland should apply the
same financial regulations to all insurers, regagsllof legal status (European Court
of Justice 2011).

Tax policy

Most countries offer some form of tax incentive Y1, usually tax relief that
permits some or all of the cost of VHI premium$&deducted from taxable
personal or corporate income*. Tax incentives areed at individuals (France,
Germany, Hungary, Ireland, Luxembourg, Romaniajugs (Belgium, Denmark,
Finland, Latvia, Lithuania, Spain, Sweden) or b@hbstria, Bulgaria, Greece, Italy,
Portugal, Slovenia). In Austria and Denmark taxssdiles for groups are only
available to companies that purchase VHI for alitlemployees (as opposed to
restricting group coverage to senior managemengxample) (Ladurner 2009;
Vrangbaek 2009). There are no tax incentives iaradful of countries (Cyprus, the
Czech Republic, Estonia, Poland, Slovakia, theadhiKingdom). In Romania
capped tax relief applies to all insurance premijumos just VHI, and therefore does
not create an incentive to purchase VHI. This wascase in Germany until recently,
but new legislation has introduced a specific &ief for all health insurance
(statutory and voluntary) (Ettelt and Roman 20X2himoming). France is the only

country with means-tested tax subsidies.
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Tax disincentives in the form of insurance premiamand tax on employer-
provided benefits in kind apply to individuals ionse countries (Estonia, Lithuania,
Poland, the United Kingdom). In Ireland and Swethame are tax disincentives for
groups (for employer-paid cover only) and individuaspectively, but the size of
the disincentive is very small. Mutual associatiars exempt from premium tax in
Hungary and Luxembourg. In Belgium and France ex@emg for mutual

associations were found to contravene EU law and baen abolished.

During the 1990s tax subsidies were lowered in AaisGreece, Italy, Ireland and
the United Kingdom and expanded in Portugal (Mdssiand Thomson 2002b).
Spain abolished them for individuals and introduttesin for groups in 1999. Since
2000 they have been expanded in Lithuania (200d Germany (2010); Denmark
abolished them in 1986 and re-introduced themdfoups) in 2002*. While
generous tax subsidies have succeeded in incredsmgnd for VHI in a few
countries (notably Hungary and Ireland), they carekpensive, there is no evidence
to suggest they are self financing and they amdylito be regressive because VHI
tends to be purchased by richer people. In Iretarndelief on VHI premiums cost
the Irish government €321 million in 2008, rougktyuivalent to 2.5% of public
spending on health (Revenue Commissioners 2009; \@B1Qb).

Impact on health system performance

Financial protection

A key tenet of universal health coverage is thatas to treatment for illness or
injury should not lead to financial hardship (WHQ1B). VHI contributes to

financial protection by addressing gaps in the diitgascope and depth of statutory
coverage. In theory it can play a critical role@émoving financial barriers to
accessing health care where people are not eliffibatutory coverage (for
example, those in Germany who have opted out oGiK¥ and are aged over 55),
where statutory health insurance does not covenésasservices, or where essential
services are subject to statutory user chargesdplarly in the form of co-

insurance) and there are no exemptions for lowrAregroups or regular service
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users and no cap on out-of-pocket spending. Suggplary VHI does not contribute
to financial protection since those who buy it ar&nly benefiting from faster
access to care that they could have obtained thrthegr statutory entitlement.
Whether or not VHI contributes to financial proieatin practice depends on three
factors: a market existing to cover gaps; thosgered of financial protection having
access to the market; and VHI offering good qualdyerage (that is, good scope

and depth of coverage).

All EU health systems provide universal or nearvarsal statutory coverage, but
there is evidence of coverage gaps. Although oyteaket payments declined as a
share of total spending on health between 200866 in two-thirds of countries
(the exceptions were Belgium, the Czech Repubktyiiia, France, Germany,
Lithuania, Slovakia, Slovenia and Sweden), thearsliemains significant in some
instances, accounting for around or over 20% irgideh, Estonia, Greece, Hungary,
Italy, Latvia, Lithuania, Malta, Poland, Portug8lpvakia and Spain (WHO 2011b).
It is difficult to find recent comparative data the distribution of out-of-pocket
payments for health or the extent to which theyeha\catastrophié* or
‘impoverishing’ effect on households. However, pasalysis has found them to be
highly regressive (Wagstaff et al 1999) and sudaia suggest that the incidence of
catastrophic out-of-pocket spending in EU healsteys in the 1990s ranged from
0.0% to 2.75% (Xu et al 2003).

Measuring financial protection in terms of spendimgjdence fails to account for
those who forego using health services due to(tlost is, those who do not incur
out-of-pocket payments because they cannot aff@uh}. As a result, metrics
regarding catastrophic or impoverishing spendinglieneed to be complemented by
survey data on financial barriers to access. A Zi0Vey identified people who had
foregone care due to cost in the previous yeavémnyeEU health system, ranging
from an average of 12% of respondents across gestitr dental care to 4% for
specialists and 3% for GPs and hospitals (Eurobetr@en2007). More recent survey
data highlight substantial variation across coestrvith the proportion reporting

21 Most often measured as out-of-pocket spendingeaitinthat is greater than or equal to 40% of a
household’s capacity to pay (income after basisistdnce needs have been met).
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cost-related access probléfsanging from a low of 5% in the UK and 6% in the
Netherlands to 10% in Sweden, 13% in France andiBS%ermany
(Commonwealth Fund 2010).

These survey data do not tell us about the rolHifin lowering or eliminating
financial barriers to access. A study based on0d 20rvey of older adults in Europe
found that the probability of foregoing care wasdéo among those with VHI
coverage (1.3% vs 2.7%) (Paccagnella et al 2008 eer, it is nevertheless the
case that VHI does not always address gaps inaetatcoverage. Voluntary insurers
in Ireland have been slow to cover access to pyiroare, for which richer
households must pay out of pocket. Since a GPaasitcost as much as €80
(McDaid and Wiley 2009), this can leave a significgap in financial protection. In
some countries where statutory coverage of aduliatleare is minimal (Estonia is
one example), insurers have not developed poliociesver it (Habicht 2009;
Thomson et al 2010b). Similarly, statutory userrgka are widely applied to
outpatient prescriptions (Thomson et al 2009b), ytidhis is an area in which VHI

does not play a role in many countries*.

Nor do those who rely on VHI for financial protemtialways have access to the
market or access to good quality voluntary covem& countries rely on the
presence and dominance of non-profit insurersitpdarly mutual associations) to
guarantee access to VHI. Historically, mutual asgmns offered open enrolment
with community-rated premiums and in some countidscontinues to be the norm
(Belgium, France and Luxembourg). In other coustriee government has resorted
to regulation to ensure people have access to Yitlka VVHI of good quality (open
enrolment, community rating, cover of pre-existaugditions, lifetime cover,
minimum benefits, premium and cost sharing capssanah), but these types of
regulation are limited to VHI in a handful of cours (Table 6). The vast majority
of VHI markets are not subject to any regulaticemded to promote financial

protection.

2 people who reported doing at least one of thevitig in the past year due to cost: not filling a
prescription or skipping a dose of prescribed niadichad a medical problem but did not visit the
doctor; or skipped a test, treatment or follow-pp@ntment. The survey only included these five EU
countries.
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Markets for complementary VHI covering statutorgusharges are among the most
stringently regulated. Access to VHI is criticalensuring financial protection in
Slovenia and France, where user charges in thedboo-insurance apply to most
health services and there are only limited exemptend no cap on out-of-pocket
spending. In Slovenia the maximum user chargedisgt out in health insurance
legislation in 1992 were reached in the space af years; since then there has been
a steady increase in the price of VHI premiums éikiovic Kramer 2009). Concerns
about VHI affordability (and other issues, discukbelow) prompted the
government (in 2011) to propose a reform to expghedlepth of statutory coverage,
which would lead to the abolition of complement¥iyl (Rupel 2011).

France traditionally relied on its mutual assooiasi to promote affordable access to
VHI (Couffinhal and Franc 2012 forthcoming), buéthon-profit share of the market
has declined in recent years, while concerns abadequate financial protection for
those without VHI have grown. Means-tested voucf@MU-C) and subsidies
introduced since 2000 have increased the uptakélgfbut have not succeeded in
reaching all those who might benefit from them20Q®8 nearly 4 million people did
not have VHI (Perronnin et al 2011). The most comiygited reason for not having
VHI among those not eligible for CMU-C who wouldvediked voluntary cover

was ‘lack of means’ (42% of respondents); amonggireeral population the most
commonly cited reasons for loss of voluntary covere ‘financial problems’ and
‘becoming unemployed’ (20% and 15% of respondertpectively) (IRDES
2011a). Rises in VHI premiums, partly reflectingagty increases in statutory user
charges, have not been matched by a concomitaninribe level of VHI benefits
(Chevreul and Perronnin 2009). This suggests areggte reduction in the quality
of VHI coverage in France and, therefore, in thgrde of financial protection it
provides.

Substitutive VHI is heavily regulated in Germanylaiforts to ensure access to this
type of VHI have grown since the mid 1990s, whengbvernment first began to
make it more difficult for those who opt for sulbstive VHI to return to the GKV

and therefore needed to ensure that those relm¥tH had access to affordable
cover of good quality. The earlier regulation wiasited in achieving its goals. VHI

premiums more than tripled between 1986 and 20§igralmost twice as fast as
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increases in statutory contributions (Grabka 20@6)t sharing in VHI has also
increased. Between 2001 and 2005 the proporticulotitutive VHI policy holders
opting to pay deductibles in return for lower prams rose continuously, with older
people more likely to have higher deductibles thamnger people (contrary to what
economic theory would predict) (Grabka 2006). 1026% of those with
substitutive VHI (about 350,000 people) were fotmbée paying premiums that
were higher than the maximum GKYV contribution (ka2006). The government
introduced further regulation in 2009 (Table 7gluding a cap on deductibles.
However, the maximum deductible permitted in substie VHI is €5,000 per year,
which is very limited in terms of protection wheongpared to the cap on out-of-
pocket payments for publicly financed care, eq@mato 2% of an individual’s
annual income or 1% for people with chronic comahis (Busse 2011 in press). Two
per cent of income for a person with earnings etpu#ie threshold for opting out
(€44,550 in 2011) would be around €900. Thus, ¢lrellof financial protection
available in the GKV is much higher than in the \fhiarket.

Where substitutive VHI is not so tightly regulatédseems more likely that people
who rely on it for access to health care will ladequate financial protection,
particularly if they have pre-existing conditiof®@r example, migrant workers
buying substitutive VHI in the Czech Republic act covered for immunisation,
childbirth or chronic conditions such as HIV/AID8dmental health problems, and
must pay out of pocket for these essential ser(id&sihy 2009).

In complementary VHI markets covering excluded &y the absence of regulation
may reflect judgements about the likelihood of geapcurring catastrophic costs
when in need of services such as dental care aygigqtherapy. However,
comparative research indicates that the use ohteate is heavily skewed in favour
of richer people in many OECD countries, suggestiag poorer people may face
financial and other barriers to access (van Doersdaal 2006; Vork et al 2009). The
same research finds income-related inequalityenuge of dental care in OECD
countries to be lowest in the Netherlands, whidgsests that the very high take-up
of complementary VHI among the Dutch populationtdbates to financial
protection (van Doorslaer et al 2006). Open enralngenot a formal rule in the

Dutch VHI market but in 2006 and 2007, under pres$&wm parliament, insurers
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agreed collectively not to reject applicationsdorer (Roos and Schut 2011). The
agreement was not renewed in 2008 and insurermakang increasing use of health
questionnaires in scrutinising applications antiregpremiums (Roos and Schut
2011). If access to VHI becomes more difficult,attribution to financial

protection may fall.

Although VHI is critical to financial protection i@ermany, and probably also for
regular users of health care in France and Slo@riare statutory user charges are
high and there is no cap on out-of-pocket spendmgealth), there is evidence to
suggest that the quality (depth) of VHI coverage theclined in France and Germany
in the last five years. Policy makers in all thoeeintries have been sufficiently
concerned about financial protection to introduxiemsive regulation of VHI
(Germany and Slovenia) and significant means-tdastedubsidies (France), or to
propose major reform of statutory user chargesvsia).

Equity in financing and use of health care

Health policy aims to promote a more even distrdudf the burden of financing
the health system, often by requiring richer pedplpay more for health care, as a
proportion of their income, than poorer people. iBgin financing health care
should be considered alongside equity in the usealth care because a health
system may be highly progressive in terms of fimagncout exhibit financial and
other barriers that restrict access to health foareome groups of people (Smith
2010; Smith and Normand 2009).

There is no recent comparative research on equiipancing health care in Europe.
However, it is plausible to assume that substieuti4l will lower equity in

financing where those who are not covered by thei&iry scheme do not make
financial contributions to it, particularly if thegre wealthier and would therefore
have made higher than average income-based caidrnibuEarlier international
research confirms this assumption (Wagstaff eB8B). It is also plausible to
assume that the larger the proportion of the pdjmmaovered by VHI, the more
regressive its effect is likely to be, as demonsttdby Wagstaff et al (1999) and
more recent analysis of equity in financing thehrhealth system (Smith 2010).
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In France the introduction of vouchers for low-inm@households (CMU-C) may
have improved equity in financing complementary \ddvering statutory user
charges. Nevertheless, VHI in France remains regesSurvey data found that in
2006 the cost of paying for voluntary cover accedrfor 3% of household income
for the richest quintile versus 10% for the poorpshtile (Kambia-Chopin et al
2008). Tax subsidies that are not targeted at pdmneseholds are generally
regressive because VHI tends to favour richer ggptiey are highly regressive if
provided at the marginal rate of taxation, whichamethat higher-rate tax payers
receive larger subsidies (Sheils and Haught 2004).

Health care use is considered to be equitablyibliged when it is based on need
rather than other factors such as socio-economiastSocio-economic status has a
clear effect on the likelihood of having VHI in maoountries (Paccagnella et al
2008)*. In France there is good evidence of vasiatn the likelihood of having VHI
and the quality of VHI coverage by socio-econonatiss (Saliba and Ventelou
2007). Prior to the introduction of CMU-C, only 728funskilled workers were
covered by VHI compared to 93% of those in manafjeacademic and professional
positions (Bocognano et al 2000; Sandier et al 20®dditionally, over 60% of
those earning at least €1,220 per month had amge@r high level of VHI cover
(providing good financial protection), comparedtdy about 20% of those earning
less than €610 per month (Chevreul and Perronrd®2@MU-C has not had a
significant impact on these trends. Survey datavsthat 97% of people in the top
two income quintiles were covered by VHI in 2008ngared to 88% in the lowest
quintile and 84% among people who had never wo(BROES 2011a). Among
households not eligible for CMU-C, the trend wasremore marked, with 97% of
those in the top two income quintiles covered byl Versus only 65% in the lowest
quintile. Similar results have been found for seppéntary VHI in Ireland (Smith
2010; Smith and Normand 2009). These confirm théifigs of earlier research
indicating that the probability of having VHI in@ged with income in the four
countries studied (Ireland, Italy, Portugal andltimeted Kingdom) (Jones et al
2006).
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Variations in health care use among those withvaititout VHI manifest themselves
in three ways: differences in the frequency of gdiealth services, differences in
waiting times for treatment and differences in di@lity of care received.
Comparative research based on data from the sdwdhdf the 1990s found that
VHI was positively associated with a higher proliabof visiting a specialist in the
four countries studied (Ireland, Italy, Portugadlahe United Kingdom) (Jones et al
2006). Further research using data from 2000 fahatispecialist visits favoured
richer groups in OECD countries and were partid¢ylaro-rich in Portugal, Finland,
Ireland and lItaly, all countries in which supplert@ayn VHI (and in Portugal’'s case
out-of-pocket payments) play a significant rolgpmoviding access to specialists (van
Doorslaer et al 2006). Survey data from 2004 irtditlaat older people with VHI use
health services more frequently than older peojitleout VHI (Paccagnella et al
2008). The almost universal VHI cover of dentakcarthe Netherlands (unique in
the European Union) seems to have a positive effeetquity in dental care use; the
study found inequality in the use of dental carb@édowest in the Netherlands. The
following paragraphs summarise the findings ofavadi research from Austria,

France, Germany and Ireland.

Research has consistently shown that in France tvitout VHI use health
services less frequently than those with VHI (Fegdy, even though their self-
reported health status is worse (Figure 5) (BucHieiuet al 2003; Perronnin et al
2011). A further equity issue in France concergsriinination against CMU-C
beneficiaries by doctors. Because CMU-C does nottrerse patients the difference
between collectively negotiated fees and extranigilby doctors (in contrast to
normal complementary cover), some doctors appeafiige to treat CMU-C
beneficiaries (Chevreul and Perronnin 2009). Féanbbeing treated is one of the
reasons people give for purchasing complementarlypridately even when they are
eligible for free CMU-C cover (Perronnin et al 201@ther reasons given include
good health (among younger people), linguisticibesr(among non-native French

speakers), embarrassment and fear of being stigmaati

The volume of research available in France is ratched in Slovenia, the other
large market for complementary VHI covering statytaser charges. However,

anecdotal evidence suggests that people withoutiviBlovenia sometimes face
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barriers to accessing publicly financed care duedes on the part of providers
about patients not being able to pay the necessanycharges (Milenkovic Kramer
2009).

Providers in Germany generally receive substagtratiher fees for treating
privately insured patients and there have beenazas@bout the effect of payment
differences on equity in the use of health carselech based on survey data of
older people found a significantly higher intensifyuse of specialist care among
men with private cover (Gruber and Kiesel 2010heédtesearch has found
significant variation by coverage status in waitiimges for outpatient specialist
appointments (Schellhorn 2007), with GKV memberging on average about three
times longer than the privately insured (Liingeal 008§, Studies also show that
the privately insured have faster access to patartd innovative drugs than GKV
members (Krobot et al 2004; Ziegenhagen et al 200¢re is no evidence of the
impact of differential access on health outcomebkendence of the impact on user

satisfaction is inconclusive (Mielck and Helmer0B80 Schellhorn 2007).

Better access to hospital care is cited as a kasorefor purchasing supplementary
VHI in Ireland (Nolan 2006) and survey data shogngicantly shorter waiting
times for inpatient care, outpatient consultatiand day case procedures among
those with VHI (Tussing and Wren 2006). As SmitA(&) has noted, the value of
VHI to such a large proportion of the populatioro(and 50%) suggests that non
take-up of VHI among poorer households may be tinkelack of affordability.
Concern about waiting time differences led the gonent to set up a National
Treatment Purchase Fund in 2002 to purchase proaaiein Ireland and abroad on
behalf of publicly financed patients waiting fortemded periods of time (McDaid
and Wiley 2009; Smith 2010). There are also corgabout differences in access to
specialists, with anecdotal evidence suggestinguvhifinanced patients are more
likely than publicly financed patients to receigre from specialists (as opposed to

more junior hospital doctors) (Turner 2009).

%3 Differences in waiting time between the two growasged from 24.8 working days for a
gastroscopy to 17.6 working days for an allergy te€luding pulmonary function test) and 4.6 days
for a hearing test (Liingen et al 2008).
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Austrian survey data show that waiting times artg tones longer for publicly
financed patients than for VHI-financed patientsdataract surgery, three and a half
times longer for knee operations and twice as fongntracardiac catheterisation
(Statistik Austria 2007). Given that average wajtiimes for these procedures are
100 days, 97 days and 28 days respectively, th#seetices can be substantial.

Figure 4 Variation in access to care by type of carand coverage status in
France, 2008
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Note: % visiting a GP or specialist or foregoingeci the last 12 months; % visiting a dentistiia t
last 24 months
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Figure 5 Variation in health status by coverage stas in France, 2008
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Supplementary VHI has generated concerns abouttigvohealth care in other
countries such as Denmark, Finland, Italy, LatiAaland, Portugal, Spain and the
United Kingdom*. The main reasons for differentaakess in the countries reviewed
here include access to treatment in private faslitwhich allows those with VHI to
bypass waiting lists for publicly provided caregddhe incentives facing providers,
which encourage them to prioritise VHI-financedigais regardless of the sector in

which care is actually provided.

Although there is good research linking VHI wittcass to health care based on
factors other than need for health care, whatcisitg is evidence of any negative
impact on health outcomes. Even so, VHI's rolekevging the distribution of health
services away from need may be a cause for comtEmut efficiency in the use of

resources, as discussed in the next section.

Incentives for efficiency and quality in health cae delivery

The extent to which VHI contributes to efficiencgshnot been subject to much

research and is therefore difficult to establistoromic theory suggests competition
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between insurers will enhance efficiency if peagde choose and switch insurer
with ease and without incurring significant cogitspmpetition is based on price and
quality rather than risk selection, and if insurease tools to influence health care
costs and quality (Enthoven 1988). This sectionetioee considers the extent to
which these conditions hold in VHI markets. If comger mobility is limited and
competition is based on risk selection, insureesuanlikely to bear much financial
risk and will therefore lack incentives to enhaeffeciency. The section also
considers different ways in which the failure tmalincentives across VHI and

statutory health insurance can undermine the eff@y of public spending on health.

In the absence of risk equalisation schemes, vatymisurers in most countries
have incentives and ample opportunity to selekstisThey can generally reject
applications for cover, charge high-risk individaidigher premiums, exclude cover
of pre-existing conditions and refuse to renew i@uts. As a result of these
freedoms for insurers, older people and people prighexisting conditions are
particularly likely to face barriers to switchinghus, while research on financial and
other barriers to switching in VHI markets is mordess non-existent, it is plausible
to conclude that switching incurs significant tractson costs for some groups of
people. In Germany until recently it was not polesibr ageing reserves to be
transferred from one insurer to another and aswtréhere was almost no consumer
mobility in the substitutive VHI market; competitidocused on new entrants (those
leaving the GKYV to take up VHI) (Thomson and Mokssa2006).

Consumer mobility may also be limited if VHI prodsi@re highly differentiated,
which lowers transparency and increases transactisis (Office of Fair Trading
1997). During the 1990s there were concerns inraégeuntries about the lack of
transparency in VHI markets and the potential forstimer detriment
(Bundesaufsichtsamt fur das Versicherungswesen; 2004sialos and Thomson
2004; OECD 2004b; Office of Fair Trading 1998). dRrct differentiation now
characterises most VHI markets (the exception8algaria, Cyprus, Lithuania,
Malta and Slovenia)*. In some countries centraln&ges, consumer associations or
independent websites and other media have establdntralised sources of
comparative information to help people choose Vbilar (the Netherlands, Italy,

Ireland, Finland and France)*. These may make maceparison easier.
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Due to their ability to select risks and limitechsomer mobility for some groups of
people, it is reasonable to conclude that manyntahy insurers lack incentives to
enhance efficiency. As a result, it is not surpigsihat so few insurers seem to
engage in efforts to generate efficiency gainsugho for example, better
purchasing. Voluntary insurers usually have actessmuch wider set of purchasing
tools than their statutory counterparts (for exanpeedom to negotiate provider
fees on a case by case basis, to contract pro\sdtstively or to integrate vertically
with providers), but they rarely use them (Tablerey do they tend to make use of
purchasing tools more frequently used in statub@gith insurance, such as health
technology assessment (HTA) to inform clinical gplillles and coverage decisions.
There are one or two exceptions, notably in the WKere a voluntary insurer was
among the first to experiment with patient-repordetcome measures to identify
poor-quality care (Maynard 2008).

Voluntary insurers in the European Union frequefdlour passive reimbursement
of providers, offering them retrospective fee-ferssce payment in more or less
every case; and the fees they pay providers drerglie same as or (much more
commonly) higher than the fees paid in statutogltheénsurance (Table 5). The
question is whether higher provider fees resuttommensurately better quality of
care or better health outcomes. If they do noty theuld represent an efficiency
loss. In Germany there is no evidence to suggeasthle significantly higher fees
paid for VHI-financed treatment (sometimes twoheee times higher) result in
better clinical quality. Private insurers arguet tth@se additional funds indirectly
subsidise the costs of outpatient care for GKV memiiNiehaus and Weber 2005),
but there is no evidence to support such a hypistiaes! research showing
substantially longer waiting times for GKV membseems to refute it.

Overall, it is difficult to find evidence to suppdhe idea that voluntary insurers are
actively engaged in trying to enhance efficiencg goality in health care delivery,
particularly in the largest markets. Of more conder public policy, however, is the
way in which failing to align incentives across V&hd statutory health insurance
can undermine the efficiency of public spendinghealth. The following paragraphs

highlight three areas in which incentives are oftehaligned: value-based benefit
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design, direct and indirect tax subsidies for V&tid conditional sale of VHI and
statutory health insurance.

Research shows that user charges are a blunt pobtyeducing the use of
appropriate and inappropriate care in almost eoneglsure (Chernew and Newhouse
2008; Lohr et al 1986). Recognising this, statutmgt sharing policy in many
countries has often exempted or offered reducerfyebao children, poorer
households and people with chronic conditions (Témmet al 2009b). Some
countries have also tried to apply user chargexseély, with the aim of steering
patients towards health care that is ‘*high valees{-effective) and away from
treatment or patterns of use that are ‘low valéendrick and Chernew 2006).
Several countries adopt this so-called value-bappdoach for pharmaceuticals to
discourage people from using less effective drungdiding France (Chevreul et al
2010). Some countries have also applied the apbroagther areas to encourage
people to obtain referrals to specialists and ateecare protocols (Thomson et al
2010a).

Complementary VHI undermines the value-based approdoere it covers all or
almost all cost sharing, as in France and Slovémigrance it also conflicts with the
more fundamental aim of statutory user chargeschvisito moderate demand for
health care (Buchmueller et al 2003). In respoaghis latter issue, the French
government introduced (in 2008) small minimum déditiles that all except children,
very low-income patients (including those eligibde CMU-C) and pregnant women
must pay at the point of use (€0.50 per prescrnpdiod €1 per doctor visit)
(Chevreul et al 2010). The government has trieehimourage VHI not to cover these
flat-rate charges by exempting insurers who agotéancover them from paying
insurance premium tax, but the exemption has beemdfto contravene EU
competition rules (European Commission 2011b). Rie@search suggests that the
deductibles create financial barriers to accesfgfincome people and people with
poor health, even though they are small and subpeat annual out-of-pocket cap,
and in spite of exemptions (Kambia-Chopin and Renirm2010). In Slovenia the
government has also expressed concern about VHiromiding efforts to enhance

efficiency in statutory health insurance (MinistfyHealth 2011).
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In some countries VHI allows people to bypass gagpkng and access specialists
without referral. Research shows that while theaigly insured in Germany visit
GPs at a much lower rate than GKV members (55%%6)8as befits their healthier
risk profile (Table 8), they visit specialists &nhast the same rate (45% vs 47%)
(Mielck and Helmert 2006). This may indicate a aéegof inappropriate use of
specialists among those with VHI, a phenomenon @tbserved in Ireland, Italy,
Portugal, Spain and the United Kingdom (Jones 2086; Rodriguez and Stoyanova
2004). In Austria it is reported that VHI-financpdtients sometimes receive too
much care, being subject to multiple laboratorystes being kept in hospital for
longer than is medically necessary (Url 2006).

Table 8 Comparison of health status and health carese among the publicly and
privately insured in Germany, 2006

Health status and Mandatory GKV  Voluntary GKV Mandatory PHI Voluntary

health care use (those with (those with (those who have  PHI (those
earnings under  earnings above opted for VHI and opting for
the threshold) the threshold) are aged >55§" VHI and
aged <55)
Been ill during the 46% 42% 47% 28%
last three months
Chronically ill 47% 33% 45% 23%
Regularly take 50% 35% 54% 21%
medication
Number of visits to 6.6 4.4 6.2 3.2

a doctor in a year
Source: Leinert (2006b)

In any VHI market there is a real risk that direot subsidies for VHI will not be
self financing. Where this is the case, the govemmeeds to consider whether the
use of public resources to subsidise VHI represgmbsl value. Research has
estimated that in order for tax relief for supplenaey VHI in the United Kingdom
in the 1990s to have been self financing, the ntaxioelld have had to have grown
by 28% (Emmerson et al 2001). When the relief wedished in 1997 it saved the
government £135 million per year; although it alsduced demand for VHI, it is
unlikely that the costs to the National Health $s\n that year of providing health
care to the 6,600 individuals who gave up VHI woliéd/e been equal to £135
million, particularly as UK VHI policies only covercute care (Emmerson et al
2001; Foubister 2009).

4 Those who are not permitted to return to the GKV.
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Indirect subsidies to VHI may also lower value ubfic spending on health. The
only recent attempt to quantify the magnitude dhldirect and indirect tax
subsidies for VHI comes from Ireland. The Irish gowment has in the past argued
that VHI helps to ensure ‘the effectiveness andiatality of the public health
insurance scheme by reducing pressure on thewb&th it would otherwise bear,
particularly as regards care provided in publicditaés’ (European Court of Justice
2008: paragraph 204). However, research suggestthin public budget provides a
substantial indirect subsidy to VHI in additiontbt@ direct subsidy it contributes
through tax relief for VHI (20% of the premium) (fher and Smith 2012
forthcoming). About half of all VHI-financed care delivered in public hospitals,
but public hospital charges for VHI-financed cacerbt cover the full economic cost
of that care; therefore, the total public subsmly/HI-financed treatment in public
hospitals is estimated to amount to over 60% ottst of care (Smith 2008 cited in
Turner and Smith 2009 forthcoming). This estimaiesinot account for: the fact
that VHI-financed patients in private facilitiesdreated by public doctors who have
been trained at public expense; the longer wattmgs for inpatient care publicly
financed patients face due to provider incentiegsrioritise VHI-financed patients;
or the government having to purchase private caheland and abroad on behalf of
publicly financed patients waiting for extendedipds of time (through the National
Treatment Purchase Fund set up in 2002), whicloi® raxpensive than treating
patients in public hospitals (McDaid and Wiley 208#nith 2010). Consequently,
while tax relief for VHI cost the Irish governmeg€@21 million in 2008 (roughly
equivalent to 2.5% of public spending on healtd@%8of private spending on health
and 25.4% of VHI spending on health) (Revenue Cassimners 2009; WHO
2011b), the full public cost of direct and indirscibosidies for VHI is much higher.

In Ireland financial flows from the government téland, by extension, to a
wealthier part of the population are visible du¢he fact that the market is relatively
large (covering half of the population). But theraknts of public policy design that
allow incentives to be skewed in this way are pnegeother countries, among them
providers being paid significantly more to treat Mithanced patients, public doctors

being able to treat VHI-financed patients in publaspitals, VHI subscribers being
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able to choose to be treated in public hospitald,@blic hospitals failing to charge
private insurers the full economic cost of treatingse patients.

Finally, allowing the same insurers to sell statyitnd voluntary cover in countries
where people have choice of statutory insurer (ptessr Belgium, the Czech
Republic, Germany, the Netherlands and Slovakig) limat consumer mobility in
statutory health insurance. Voluntary insurers iftlaseaten to) cancel voluntary
cover or charge higher premiums for it when anvitllial wants to switch to another
insurer for statutory cover (Paolucci et al 200his is unlikely to be problematic in
the Czech Republic or Slovakia because the VHI ptarkthose countries is
marginal. It is much more likely to be an issud@glgium, Germany and the
Netherlands, where VHI plays a larger role. Thersame evidence to suggest so-
called conditional sale occurs in the Netherlard®ii though it is prohibited in
law); research also indicates that a small but grgwmumber of Dutch people,
particularly those with lower health status, areeded from switching to an
alternative insurer for statutory cover becausyg thar losing their voluntary cover
(Roos and Schut 2011). This may have the effeldvagring statutory insurers’

incentives to enhance efficiency, undermining a &ey of insurer competition.

Administrative costs

It is difficult to compare the administrative cosfsstatutory and voluntary coverage
due to the absence of reliable data. Where thdseaga available, they suggest that
statutory coverage incurs much lower administratiosts, of around 5% to 10% of
revenue (OECD 2010), in comparison to VHI (FiguyeHigher administrative costs
among voluntary insurers may be attributed to th@idation of tasks necessitated
by fragmented pooling and the extensive bureauaqyired to assess risk, rate
premiums, design products and review claims. Thé &thninistration in Slovenia
employs around 400 people, for example, whereast#tetory scheme employs
around 800 people, and yet VHI accounts for onB6 X8 total spending on health,
whereas the statutory scheme accounts for about(RO¢el 2011). Voluntary
insurers also incur additional expenses througleiding, distribution, reinsurance
and the need to generate a profit or surplus. #olig liberalisation of the VHI

market in Ireland, the administrative costs ofdoeninant insurer rose from 2% of
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premium income in 1996 (Light 1998) to 8.5% in 2@Wdrner 2008). In EU
countries these additional costs cannot be judtdie the grounds that voluntary
insurers are more innovative than their public ¢erparts in devising mechanisms
to improve quality and efficiency. Most attemptsibgurers to contain costs operate
on the demand side, through cost sharing, ratlaer ttirough improved purchasing*.
The very high administrative costs incurred by wbdumy insurers have been
controversial in Poland (Kozierkiewicz 2009), ahd tost of administering means-

tested vouchers for VHI has been a concern in er@derronnin et al 2011).

Figure 6 VHI administrative costs as a percentagef@remium income, selected
EU countries, 2008
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Notes: Denmark: data for commercial insurers; theré for non-profit insurers is much lower, at
4.6%; Germany: some of these costs include prawssior ageing reserves; Ireland: data for 2006;
Luxembourg: data for commercial insurers; Nethettamlata for 2007; Poland: data for 2007; Spain:
administrative costs range from 20-30%; UK: averag@UPA’s and AXA PPP’s administrative
costs as a proportion of their respective premiocoines (2003).
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Discussion

How have markets for VHI developed since 2000?

VHI market growth has been mixed. No ‘new’ markedse emerged since 2000, but
some old ones have disappeared and others have.grollowing the demise of
substitutive VHI in the Netherlands (in 2006) areldgdum (in 2008), Germany now
has the only significant substitutive market. Coenpéntary VHI covering user
charges has grown in France due to the introdudi@overnment vouchers and
other subsidies targeted at low-income househbladshad already reached
saturation point in Slovenia by the mid 1990s. Aithh Hungary’s market for
complementary VHI covering excluded services hasvgras a result of generous
(but highly regressive) tax subsidies, it remairssgmal. Some supplementary
markets have experienced rapid growth, mainly dudavourable tax incentives
(Denmark, Ireland), an increase in the purchadétfas an employee benefit
(Belgium, Denmark, Sweden) or lack of confidencéhim public system due to

waiting times for elective surgery (Denmark, IrelaBweden).

Commercial insurers now have a larger share of/thlemarket than in 2000 and
often play a dominant role in supplementary markgts-profit insurers continue to
enjoy a dominant market position in a handful aimtoies, particularly those in
which complementary VHI plays a significant role.slome countries risk selection
by commercial insurers has triggered greater réigulgSlovenia), while
competition between commercial and non-profit iessihas led to legal challenges
at national and EU levels (Belgium, Ireland, Fraand Slovenia). VHI markets are
highly concentrated in many countries and some atarfktave become more
concentrated in the last ten years. The effectarket concentration on competition
Is not clear. Buyer characteristics have not chdmgech since 2000. People with
higher socio-economic status are still generallyenikely to have VHI than people
with lower socio-economic status. The role of guppurchasing VHI has grown

in some countries and declined in others but lissgginificant overall.

VHI continues to be a generally profitable businesshich insurers bear minimal

financial risk. The price of VHI to consumers isviered by tax subsidies in many
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countries and insurers in all except some of thgelst markets are free to reject
applications for cover, charge premiums based emaad health status, charge
additional premiums for covering dependants, exeltolver of pre-existing
conditions, terminate policies, differentiate proti) set limits to the benefits they
provide and impose both waiting periods before benean be claimed and cost
sharing. As a result, insurers in most VHI marketge limited incentives to enhance
efficiency in organisation, administration or hbatare delivery. Many simply
reimburse policy holders, often paying providesssféhat are higher than the fees
paid in statutory health insurance, and few maleeafishe purchasing tools at their

disposal.

How has public policy towards VHI changed since 2@

Measured along a single dimension (the use ofrtesntives to encourage take up of
VHI), there was a public policy trend away from paging VHI in the 1990s. Since
then this trend has been reversed, with 19 ou? afointries offering some form of
tax incentive for VHI. However, looking at a wid@nge of factors influencing

demand for VHI reveals a more complex picture.

Following the collapse of the Soviet Union in ttelg 1990s many of its former
satellites embraced market mechanisms in the heattfor and all introduced
legislation to allow VHI (Kornai and Eggleston 20®&utzin et al 2010; Thomson
2010). In spite of VHI's lacklustre performancetivese countries (Slovenia
excepted), public debate has continued to focusneouraging the development of
VHI and, in some cases, on involving voluntary mess in the provision of statutory
health insurance*. This stands in contrast to #p@aesion of statutory coverage in
other (mainly western European) countries. Increaséhe breadth of statutory
coverage have diminished the role of substitutit¥d W Belgium and the
Netherlands and, to a much lesser degree, in Germédmle proposed increases in
the scope and depth of statutory coverage aredateto diminish VHI's role in

Ireland and Slovenia.

What seems, at first glance, to be an east-westalia public policy towards VHI

may actually be a division between smaller anddaxgHl markets. With the
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exception of Belgium, expansions in statutory cagerhave taken place in countries
with the largest markets for VHI (in terms of cabtition to total spending on
health) and government intervention has intensifietthese markets since 2000.
Policy developments in Belgium were heavily inflaed by EU infringement
proceedings (Palm 2009; Van de Voorde 2011). lrother countries, however,
policy developments arose in response to the acletiged limitations of VHI and
concerns about its negative impact on health sypnfiormance. It is plausible to
speculate that as these already large VHI markets o size, the problems
associated with them became more visible, puttreggure on the government to
take action. Growing fiscal constraints may haveealdto this pressure, allowing
policy makers to weigh the costs of further inter@n in the VHI market against

the benefits of expanding statutory coverage.

Since 2000 EU law-related tensions have increadéstting VHI markets in

Belgium, France, Ireland, the Netherlands and Siavéd_egal action has usually
been prompted by insurer rivalry (often rivalryween commercial and non-profit
insurers). The EU-level framework for VHI restrictgterial regulation to
substitutive markets. However, analysis suggesitsath one hand the framework
fundamentally underestimates the contribution VHkes to financial protection in
non-substitutive markets, resulting in inapprogriggal action, but that on the other
hand, this may not be such an issue since the Earo@ourt of Justice seems
reluctant to challenge national sovereignty witpect to general good measures for

services declared to be of general economic intéfé®@mson and Mossialos 2010).

Analysis also suggests that the European Commissioiginal premise about the
effectiveness of deregulation in the VHI sector wasguided. There is no evidence
of VHI market deregulation and competitive pressuesulting in lower prices for
consumers*. Rather, the price of VHI has continteedse and in some cases higher
premiums have been accompanied by a decline iquhlkty of VHI coverage; in
other words, VHI seems to have become worse ntgrbetlue for money. At the
same time it is important to note that greater ssibdity to VHI has almost
exclusively arisen through government interventiod not as a result of market
forces. Thus, while relying on financial regulatimay suffice for supplementary

VHI, it is not appropriate for substitutive VHI amdmplementary VHI covering user

117



charges. In future public policy should focus monetransparency and consumer
protection issues and, in non-supplementary VHlketsr on the quality of VHI

coverage.

How does VHI affect health system performance?

VHI appears to be critical to financial protectionFrance, Slovenia and Germany. It
is difficult to estimate the extent to which VHItinese three countries provides
adequate financial protection, but there is somaegxe to show that the quality of
VHI coverage (the generosity of benefits) has aecliin France and Germany in the
last five years. Policy makers in all three cowgstihave been sufficiently concerned
about financial protection to introduce extensiegulation of VHI (Germany) and
significant means-tested tax subsidies (Francd} propose major reform of
statutory user charges (Slovenia). In other coestviHl has not developed to fill
significant gaps in statutory coverage or is topessive for many of those who are
likely to need it (since levels of population covge are low) and is therefore unable

to address financial protection problems.

VHI is likely to be regressive in substitutive mark and where it covers a
substantial proportion of the population. Reseaaffirms it is regressive in France
and Ireland. VHI markets of all types are foungkew the distribution of health
care away from need, largely as a result of rulesvang those with VHI to bypass
waiting lists for publicly provided care and the@mtives facing providers, which
encourage them to prioritise VHI-financed patie@tear differences in patterns and
frequency of use and waiting times between thosle and without VHI are not
justified by greater need among those with VHI, areltherefore a cause for
concern about efficiency in the use of health reses!

As already noted, EU markets for VHI do not sedqalyi to have a positive effect on
efficiency in the health system due to the abseheppropriate incentives for
insurers. Of more concern for public policy is tis@y in which failing to align
incentives across VHI and statutory health insueazen undermine the efficiency of

public spending on health — for example, by undemmgj value-based benefit design,
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through direct and indirect tax subsidies for V&hd through conditional sale of
VHI and statutory health insurance.

Growing government regulation to promote acced#Hbin the largest markets has
not allayed concerns about financial protectiontifimse without VHI or declining
financial protection for those with VHI. Affordaiiy is a persistent problem even
where VHI is heavily regulated or subsidised. Cons@bout the impact of VHI on
equity in the use of health care, and the potefaral/HI to undermine efficiency in
public spending on health, have also grown in #ingdst markets. What is striking,
however, is just how many of VHI's negative effegtshealth system performance
can be attributed to the quality of public polioyvards VHI. Poor policy design
enables and exacerbates risk segmentation, pegyubte resource allocation to be
skewed in favour of those with VHI, and fails tcsare that incentives are aligned
across VHI and statutory health insurance. Poliekens must accept some of the
responsibility for failing to create an environmé@ntvhich insurers have incentives
to enhance efficiency and for allowing public res&s to subsidise VHI (directly or

indirectly) when such subsidies are of questionahlae.

Conclusions

Measured in terms of contribution to total spendinghealth, VHI’s role in EU
health systems has grown in many countries ingketén years (sometimes from a
very low base), but there has been no clear traddsame significant markets have
disappeared as governments have expanded statotmayage. In the next few years
other markets may decline in significance if pragmbseforms in Ireland and
Slovenia are implemented. Over time VHI marketsehla@come more commercial
and more concentrated and voluntary cover contitmésvour wealthier and better

educated households.
VHI has a mixed impact on health system performaAttaough it provides critical

financial protection in a handful of countries, pt®tective quality has declined over

time, and in many other countries it has complefi@hgd to address significant gaps
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in statutory coverage. Some of VHI's negative eéffem other dimensions of
performance — for example, its propensity to mata@th financing more regressive
and to skew the distribution of health care awaynfneed, its potential to undermine
efficiency in public spending on health and itsrhagiministrative costs — are
particularly visible in the larger markets. Grovitithese markets has been
accompanied by increasing government intervenbaalleviate fiscal pressures
caused by risk segmentation, to secure access toaviHl to redress VHI's effect on

efficiency in public spending on health.

Many of the problems associated with VHI are caumegkacerbated by poor policy
design. This may stem from limited understandingrdfick of attention to the
interaction between statutory and voluntary heal$arance and often results in a
failure to establish appropriate institutional agaments. Better understanding of
how VHI interacts with and affects the rest of tealth system will enable policy
makers to identify the appropriate role for VHI afwuld contribute to stronger
policy design. Stronger policy design can alsodieeved if policy makers have
clarity about health policy goals and are ablelignancentives in pursuit of these

goals.

Finally, policy makers must demonstrate the pdaltend technical capacity to
regulate VHI to secure both financial and consupmetection. A good starting point
would be to ensure that the regulator has a gri8eapecificities of health
insurance markets or, if necessary, to establtddécated health insurance
regulator. This also applies to those responsineétermining the EU-level
regulatory framework. The current framework reffegtfundamental
misunderstanding of the nature of markets for Mk therefore no surprise that the
European Commission’s expectations for deregulatioampetitive pressure
enhancing choice and lowering prices — have nat lidélled. Oversight should
also include systematic monitoring and evaluatibthe VHI market and its
interactions with and impact on the health systeegular data collection and
analysis of VHI are the exception rather than thlemand there are only a handful

of countries in which there is a good evidence aspolicy development.
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Study 2: Private health insurance and the
internal market

Paper provenance and peer review

This paper is primarily the work of the PhD autHar2007 it was published as:

Thomson, S. and E. Mossialos (2007). Regulatingapeihealth insurance in the European
Union: the implications of single market legislatiand competition policylournal of
European Integratior29(1): 89-107.

Prior to publication in the journal it was subjéztdouble-blind peer review by two
referees. An extended and updated version of tmagb article was subsequently
included in an edited book published by Cambridgev&rsity Press in 2010:

Thomson, S. and E. Mossialos (2010). Private héadtirance and the internal market.
Health systems governance in Europe: the role ofdtWand policy E. Mossialos, G.
Permanand, R. Baeten and T. Hervey. Cambridge, GagebUniversity Press: 419-460.

It is the book chapter that is presented in theith@he book chapter was reviewed
by two of the book’s editors (Rita Baeten, Seniolidy Analyst at the OSE,
European Social Observatory, Brussels and TamakeKiey, Professor of Law at
the University of Sheffield) and an expert in Ew/IgWilly Palm, formerly the
Managing Director of AIM, the International Assaiien of Mutual benefit
societies). It also benefited from comments fromiVBauter (Professor of

Healthcare Regulation, Tilburg Law and Economicst€s.
ST and EM devised the paper and the book chapiere\Bewed the literature and

drafted the paper and the book chapter. EM comrdemalrafts of the paper and
the book chapter.
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Introduction: private health insurance and EU law

In 1992 the legislative institutions of the Europé#nion (EU) adopted regulatory
measures in the field of health insurance. The @&sim affirming the free
movement of health insurance services — the Thod-Me Insurance Directive

(from here on referred to as ‘the Directive’) — domt apply to health insurance that
forms part of a social security system (Europeam@dssion 1992). But all other
forms of health insurance, which the paper refemst ‘private health insurance’, fall
within the Directive’s scope.

This paper examines the implications of the Dirextand some aspects of EU
competition law, for the regulation of private teahsurance in the European
Union. The EU-level regulatory framework createdlig Directive imposes
restrictions on the way in which governments cderirene in markets for health
insurance. However, there are areas of uncertaintyerpreting the Directive,
particularly with regard to when and how governrsenty intervene to promote
public interests. As in most spheres of EU legisfgtinterpretation largely rests on
European Court of Justice (ECJ) case law, so glar&ly come at a high cost and

after considerable delay.

The paper also questions the Directive’s capaoifyrdmote financial and consumer
protection in health insurance markets. In manysathg Directive reflects the health
system norms of the late 1980s and early 1990s)eawhen boundaries between
‘social security’ and ‘normal economic activity’ veestill relatively well defined in
most member states (White 1999). Today these boi@sdare increasingly blurred —
the new health insurance system in the Netherlena€ase in point. As
governments look to private health insurance te @asssure on public budgets or to
expand consumer choice, uncertainty about the safoie Directive and concerns
about its restrictions on regulation are likelygtow.

The paper’s analysis is based on discussion o&fwikealth insurance-related ECJ

rulings and cases of infringement of the Directivether EU rules. Where actual
examples are lacking, the analysis is, inevitatnlgre speculative. The following
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sections summarise the main changes brought aldbelDirective and its initial
impact on regulation of private health insuranc&hmember states; examine
uncertainty as to when and how governments carvirte in health insurance

markets; and conclude with a summary of key paants$ policy implications.

Regulation and the Third Non-life Insurance Directve

Health insurance attempts to alleviate some ofittezrtainty around ill health. We
do not usually know if or when we might fall illpndo we always know how severe
an iliness will be or how much it will cost to tteta By pooling health risks (across
groups of people) and resources (over time), headtirance provides protection
from the financial risk associated with ill healthaking a valuable contribution to
social welfare. However, markets for health insaearequire regulation to protect
consumers and insurers from the potentially negaffects of market failures such
as adverse selection and risk selection (Barr 1998hout government intervention
to correct market failures, health insurance waoultlbe easily accessible to people
at high risk of ill health, people already in ik&th and people with low incomes.
Governments in most high-income countries theredmiure that health insurance is
compulsory for the whole population, that contribng are based on income, and
that publicly financed ‘insurers’ (whether sicknégsds, private insurers or a

national health service) cannot deny cover to adividual.

In contrast to the rules applied to statutory Hremlisurance, the principles of which
are broadly convergent across the European Urhene tis considerable variation in
the regulation of private health insurance. Prathie introduction of the Third Non-
life Insurance Directive in 1992, the extent to @thEU governments intervened in
markets for health insurance was largely determimetthe role private cover played
in the health system. Thus, substitutive privat@thansurance in Germany and the
Netherlands tended to be relatively heavily reguatnainly to ensure access to
private cover for older people and people in paalth, but also to protect the

finances of the statutory health insurance scharhih in both cases covered a
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disproportionate amount of higher-risk householt®mson and Mossialos 2008).
The extent of regulation was also influenced byeatpof market structure, such as
the number and mix of insurers in operation (patéidy markets dominated by

mutual associations) and political ideology.

Two broad approaches to regulation prevailed: mahiiimancial or prudential
regulation focusing on solvency levels, or matenégiulation emphasising control of
prices and products. While both approaches aim@ddigct consumers from insurer
insolvency?° material regulation also endeavoured to ensuresado health care
through access to health insurance. Under thediabsy principle, established in
EU law through the European Community Treaty (Aetie EC), governments were
free to decide on the appropriate form of regutatequired in a given context. Over
the last thirty years, the EU legislature has rest this freedom by introducing a
series of directives aimed at creating an intemmalket in insurance services
(European Commission 1973; European Commission;IR&@®pean Commission
1992). Grounded in the principle of the free movetd services (enshrined in
Articles 43 49 and 50 EC), the internal markemnisurance services was intended to
enhance competition and consumer choice. EU compeia this area comes from

the fact that insurance is considered to be anauoanactivity.

The Third Non-life Insurance Directive created, ttoe first time, an EU-level
framework for regulating health insuran@ée first and second generation of
insurance directives had been limited to the covdarge risks’ of a commercial
nature, such as aviation or marine insurance andueance (which were considered
small enough, in relation to the size or statutheir policy holders, not to require
special protection) (Mabbett 2000; Merkin and Radif#97). ‘Mass risks’ involving
individuals and small businesses were excludedhemytounds that they required
special protection because their policy holdersldaot normally have the ability to

judge all the complexities of the obligation theydertook in an insurance contract

%5 This is partly due to the way in which these systare (were, in the Dutch case) designed and
regulated. For example, in Germany, the statuteglth insurance scheme is attractive to families
because it covers dependants for free, whereaaterinsurers charge separate premiums for all
family members. It is also due to risk selectiorpbiyate insurers.

% Financial or prudential regulation focuses on estgscrutiny of an insurer’s financial returns on
business. Material or contract regulation involggsante scrutiny of an insurer’s policy conditions
and premium rates on the grounds that this eliratite potential for insolvency.
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(Nemeth 2001). The third generation of insuranceatives extended the application
of internal market legislation to all types of skncluding mass risks such as health

insurance.

As a result of the Directive, insurers have fullddom to provide services
throughout the European Union, with or without artmh presence. The mechanisms
facilitating free movement are ‘home country cohtfArticle 9), a single system for
the authorisation and financial supervision ofr@surance undertaking by the
member state in which the undertaking has its lo#ack; the mutual recognition of
systems of authorisation and financial supervisang the harmonisation of
minimum solvency standards (Article 17). ECJ casedonfirms that insurance
activities fall under the scope of the Directivat{@le 2) when they are carried out
by insurance undertakings at their own risk witheav to making a profit (European
Court of Justice 2000). ECJ case law more broadiy relating to the Directive) also
suggests that activities with an exclusively sopiaipose involving solidarity are
beyond the scope of internal market and competrtides (European Court of
Justice 1993; European Court of Justice 2004).

To protect the freedoms outlined above and to prievarriers to competition, the
Directive brought about two key changes for privaalth insurance. First, the
Directive accords primacy to the financial approxhegulation: the requirement
for governments to abolish existing product andgdontrols (Articles 6(3), 29 and
39) renders material regulation redundant andpimescases, illegal. Second, it
requires governments to open markets for privaddtinénsurance to competition at

national and EU levels (Article 3).

Material regulation in the form of national rulegjuiring the prior approval or
systematic notification of policy conditions, premi rates, proposed increases in
premium rates and printed documents insurers ugeindealings with policy
holders is no longer permitted (Articles 6(3), 2@ &9). Such rules played an
important regulatory function in several countrdesotably, France, Germany and
Italy. However, most member states amended exifding or passed new laws to

comply with the Directive. Legislative changes gafg involved the introduction
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of tighter solvency controls. Some also resultetheloosening or outright abolition
of prior approval and systematic notification.

Although the Directive prevents governments frotnaducing regulatory measures
that go beyond solvency requirements, member stiatestain limited residual
powers to protect policy holders. For exampleh& home supervisory authority fails
to prevent an insurer from infringing the host doys domestic law, the host
supervisory authority may take action (Article 40(3/ore importantly, the host
supervisory authority may impose specific measunrethe form of restrictions on
insurance contracts, in the interest of the ‘gdrggad’, where contracts covering
health risks ‘may serve as a partial or compleerative to health cover provided
by the statutory social security system’ (Artick(®)). Where this is the case, the
government can require private insurers to ‘comyith the specific legal provisions
adopted by that member state to protect the gegeaal in that class of insurance’
(Article 54(1)).

Article 54(2) and recitals to the Directive lisettypes of legal provisions that may
be introduced if private cover provides a partiatomplete alternative to statutory
cover: open enrolment, community rating, lifetinover, policies standardised in

line with the cover provided by the statutory hieatisurance scheme at a premium
rate at or below a prescribed maximum, participatiorisk equalisation schemes
(referred to as ‘loss compensation schemes’) amapleration of private health
insurance on a technical basis similar to life ragge. Measures taken to protect the
general good must be shown to be necessary andrfomal to this aim, not unduly
restrict the right of establishment or the freedorprovide services, and apply in an

identical manner to all insurers operating withimember state.

The German government has used Article 54(1) tifyustervention in its
substitutive market, where risk selection by peviaisurers has prevented some
older people and people with chronic illnesses fbuying an adequate and
affordable level of private cover (Rupprecht e2@00; Wasem 1995). Regulatory
measures include the provision of lifetime covie, introduction of policies with
mandatory pooling, standardised minimum benefitsguaranteed prices. Similar

regulatory measures were also present in the Dautioktitutive market prior to 2006.
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Private insurers in the German substitutive maaketsubject to further regulation
concerning the way in which they fund cover (onnailar basis to life insurance)

and the provision of information to potential axiséng policy holders.

In contrast, regulation of many markets for compatary and supplementary cover
has tended to focus on ex post scrutiny of findmetkarns on business to ensure that
insurers remain solvent. Insurers are often peeahiib reject applications for cover,
exclude cover of, or charge higher premiums fativilduals with pre-existing
conditions, rate premiums according to risk, previmbn-standardised benefit
packages and offer annual contracts, while benafésisually provided in cash
rather than in kind. However, there are some netakteptions — many of them
recent — particularly where complementary privaalth insurance is concerned.
Relatively heavy government intervention in marketscomplementary or
supplementary cover can be found in Belgium, Fralmetand and Slovenia. It is no
coincidence that these are also the countries iohadegulation of private health

insurance has been most problematic from an Elpkapective (see below).

At first sight, the Directive appears to give gavaents significant scope for
regulating private health insurance under the gerygod principle, which broadly
refers to any legislation aimed at protecting comsts (in any sector, not just the
insurance sector). But on closer examination imeggpion of the principle is shown
to be problematic in two areas: first, the issua/bét is meant by complete or partial
alternative to statutory health insurance; and sg@caevhat types of intervention are
necessary and proportional. These problems arissube there is no agreed
definition of the general good; interpretationeslon ECJ case law. Following
complaints about the absence of a definition, thiepgean Commission (from here
on referred to as ‘the Commission’) tried to chamfhen and how the general good
might be invoked in the insurance sector, butriterpretive Communication failed
to provide new information (European Commission20QCalls for further
clarification persist on the grounds that the latla definition creates legal
uncertainty, while the process of testing questitmase of the general good through
the courts is prohibitively lengthy and expensiM®$sialos and Thomson 2004).
The paper discusses interpretation of the genea @ relation to when and how

governments can intervene in markets for privasthensurance.

127



When can governments intervene?

There is uncertainty about when the general goadeanvoked to justify material
regulation, mainly because the Directive does edihd what it means by partial or
complete alternative to statutory health insurabtmy is it possible to distinguish
between private cover that falls into this categamyg private cover that does not?
Circumstantial factors suggest that the distinctiay hinge on whether or not
private health insurance plays a substitutive fete.example, Article 54 was
inserted during negotiations prior to the draftaighe Directive at the instigation of
the German, Dutch and Irish Governments (Assogcidtiternationale de la
Mutualité 1999). Perhaps as a result of lobbyingrngynber states with substitutive
markets, the regulatory measures outlined in Axtiel(2) are an exact match of
those that were in place in Germany, Ireland aed\tetherlands when the Directive
was being negotiated. To date, the regulationsegpbd private insurers in these
three countries have not been challenged by then@ission®’ In addition, a
summary of the Directive available on the Commissioveb site refers to the
Directive having ‘specific rules for health covengng as a substitute for that

provided by statutory social security systems’ (ipgan Commission 2011c).

Recent policy developments in the Netherlands &imtlder light on how this
distinction might be made. Dissatisfaction with th&l system of statutory cover for
lower earners and voluntary private cover for higkeaners had led successive
Dutch governments to consider the introduction single, universal system of
health insurance. Some governments favoured aqsysiem, others preferred
private options, in spite of concerns about thdieabpility of internal market rules to
a private system (Maarse 2002). In 2006, a uniVarshcompulsory privately-
operated system governed under private law carodante. Regulatory measures
under the new system include open enrolment, iifetcover, government-set
income-based contributions deducted at sourcetiaddi community-rated
premiums set by each insurer, a package of minifenefits in kind or cash defined
by the government and a risk equalisation schemaen{ltbn 2003; Ministry of

Health Welfare and Sport 2005).

27 Although some aspects of the regulatory envirortritelreland have recently been questioned by
the Commission (see below).
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Prior to the introduction of the new system, thedbusovernment asked the
Commission to clarify whether or not Article 54 tbe relied on to justify such
extensive regulation (Hoogervorst 2003). The Corsioiss response came in the
form of a letter to the Dutch Minister of Healtlofn the (then) Commissioner for the
Internal Market, Frits Bolkestein (Bolkestein 200)the letter (the legal status of
which is not clear), Bolkestein states that theaigly-operated system falls within
the scope of the Directive, even though it is colsqny, because the insurers
involved are carrying out ‘an insurance activitjowever, he notes that the
regulatory measures can be justified under Areldor two reasons: first, the
system, though private, can be construed as cotstjta ‘complete alternative’ to
statutory health insurance; and second, the regotafwith some caveats, see
below) ‘appear necessary to ensure legitimate tbgscpursued by the Dutch
government’ (Bolkestein 2003: 2). The Commissioppguted this position in
response to written questions put forward by Memloéthe European Parliament in
2005 (McCreevy 2005; McCreevy 2006a; McCreevy 200Blalso stated that the
new Dutch system was ‘to be considered as a stgtsittkness insurance scheme’
(Spidla 2006).

Bolkestein’s letter goes on to point out that itulbnot be proportionate to apply the
proposed regulatory measures to ‘@aoynplementarynsurance cover offered by
private insurersvhich goes beyond the basic social security pack&geverlaid
down by the legislation’ (Bolkestein 2003: 3) (erapis added). The letter therefore
suggests that ‘partial or complete alternative’ barunderstood in terms of the
benefits provided by a particular insurance schenbstitutive private health
insurance constitutes an alternative to statutovecbecause it replaces statutory
benefits for those who are excluded from some aspddthe statutory system
(higher earners in the Netherlands and Irelandhase who are allowed to choose
statutory or private cover (higher earners in GetyiawWhether the substitutive
cover is a partial or complete alternative depepdssumably, on whether the
benefits it provides are ‘partial’ (for exampleyveo of mainly outpatient care in
Ireland) or ‘complete’ (cover of outpatient andatignt care in Germany and the

Netherlands). Conversely, complementary and supgriésmny cover cannot be
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construed as alternatives to statutory cover becthey offer benefits in addition to

those offered by the statutory system.

On the basis established in Bolkestein’s letterteme regulation would only be
permissible where private health insurance coversame benefits as those
provided by statutory health insurance. But ‘paditernative’ could be interpreted
in other ways. The logic behind allowing governnsetotintervene in substitutive
markets implies that purely financial regulationsofvency levels will suffice for the
purposes of consumer protection but will not beugiato ensure financial
protection (access to health care). Bolkesteintsd@émplicitly assumes that only
substitutive private health insurance providesrfoial protection. But what if other
forms of private health insurance also contribatértancial protection? For
example, where the statutory benefits package'lfisc social security package of
cover’ mentioned by Bolkestein) is relatively navror subject to extensive co-
payments it could be argued that individuals dohaate adequate protection from
the financial risk associated with ill health uslélsey purchase complementary
private health insurance covering excluded (anelcéffe) services or statutory user
charges. In such cases, complementary cover pmeadegree of financial
protection. Material regulation to prevent privatsurers from selecting risks might
therefore be justified. Under the Directive, howevales to ensure affordable access

to complementary private cover would be illegal.

The implications of outlawing material regulatiohcomplementary cover depend
on various factors, not least the extent to whiis torm of cover does, in practice,
contribute to financial protection. This issue nii@gome more serious in future if
markets for complementary cover develop and exgahght of constraints on
public funding. For example, in recent years, pofitakers across the European
Union have intensified efforts to define statutbgnefits packages, often putting in
place explicit criteria (including cost-effectivess® to determine whether or not
certain procedures should be publicly financed &b al 2004; Schreyogg et al
2005). Such efforts may implicitly assume thatwgtaty benefits packages can be
complemented by voluntary take-up of private ineaeacovering non-cost-effective
services. In practice, however, efforts to setnires and measure cost-effectiveness

tend to be limited by technical, financial and poél considerations, making it
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easier for governments to exclude whole areasroicgs such as primary care,
outpatient drugs or dental care, than single irtetions of low cost-effectiveness
(Ham and Robert 2003). This means that complemgiritaurance often covers a

range of cost-effective, essential services.

Similarly, in some countries, governments haveoshiiced or raised statutory user
charges to supplement public resources, again uhderssumption that
complementary cover will bridge the funding gapn{ptementary cover of statutory
user charges in France has grown from covering 8B#te population in 1960 to
85% in 2000 (Sandier et al 2004). It now accouatsabout 13% of total expenditure
on health (Figure 2). Complementary cover of stafutiser charges introduced in
Slovenia in 1993 now covers over 90% of the poputagligible to pay user charges
(about 70% of the total population) and account®of@r 11% of total health
expenditure (Albreht et al 2002; Albreht et al 209

However, greater reliance on complementary covercceate or exacerbate
inequalities in access to health care. In Frafeelikelihood of having
complementary cover and the quality (generositythat cover have been highly
dependent on social class and age, employmennaondhe levels (Blanpain and Pan
Ké Shon 1997; Bocognano et al 2000). Research fi@mce and Spain shows that
those who do not have complementary cover do nmwdbdoctors and dentists as
frequently as those with cover (Breuil-Genier 20B@jmil et al 2000). In Slovenia,
there are concerns about the affordability of camm@ntary cover and its effect on
access to publicly financed health care (Albret@l &002; Albreht et al 2009).
Anecdotal evidence suggests that doctors may beteglt to provide publicly
financed care to people without private cover isecdney are unable to pay the
necessary user charges (Milenkovic Kramer 20099r& lare also concerns for
market stability, as complementary private healdurance covers a

disproportionately high number of older people.

Governments in several member states recognisedhgtilementary cover of
statutory user charges can contribute significatatifinancial protection. In 2000,
the French government introduced free complemermiavgr for people with low

incomes (through a scheme knowrCamiverture Maladie Universelle-
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ComplémentaireCMU-C), raising the proportion of the population coveredver
92% (Durand-Zaleski 2008). In 2006 it extended taable fiscal treatment to any
private insurers offering open enrolment and comitgtmated premiums (see
below). Since 2005 the Slovenian government hasined) private insurers to offer
open enrolment and community-rated policies accomeplaby a risk equalisation
scheme (Milenkovic Kramer 2006). In 2007 the Beigi@vernment also introduced
open enrolment and other rules to ensure accdssatth insurance, particularly for

people in poor health and disabled people.

The lack of a definitive interpretation of part@al complete alternative creates
further uncertainty in the case of a particularkeafor health insurance changing
from playing a substitutive to a complementary ritelreland, for example, private
health insurance developed at a time when entitiétoepublicly financed inpatient
and outpatient care was restricted to low- and teilttome households. A
significant proportion of the population could omlgcess health services by paying
out of pocket or buying private cover, which maytlyaexplain why, when the Irish
market was liberalised in 1994, private insurersevgeibject to quite stringent
regulation involving open enrolment, minimum betgfcommunity-rated premiums
and a risk equalisation scheffiesee below). However, the level of public benefits
has gradually increased so that low-income houslshanid all those aged seventy
and over have free access to all types of cardewbn-elderly higher-income
households have access to services that are predottyi publicly financed but
subject to co-payments (McDaid and Wiley 20092006 the government further
increased the number of people eligible for frampry care (Department of Health
and Children 2006). The regulatory framework oradjynjustified under Article

54(1) could now be questioned on the grounds othdreor not private health
insurance in Ireland still constitutes a partiacomplete alternative to statutory
health insurance. In other words, it is debatabiletiver the Irish market for private

health insurance continues to play a significalg o providing financial protection.

In the past, the Commission has avoided formaltregsing what might or might

not constitute a partial or complete alternativeerehthe issue has not been

8 |n effect, these were the regulations alreadylaseprior to 1994 (with the exception of the risk
equalisation scheme, which had not been necessay Whi Healthcare was the only insurer).
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absolutely clear cut. When it approved the Iristk equalisation scheme, for
example (see below), it deliberately abstained fommmenting on the compatibility
of the regulatory framework with the Directive. TieeentBUPA ruling on the Irish
regulatory framework did not address the issueseiffee below) (European Court of
Justice 2008). Informally, however, Commissionaéfis have acknowledged that
there is a need for further clarification.

Beyond its potential impact on social protectidr testriction of material regulation
of non-substitutive cover may have implicationsdonsumer protection. Examples
include the possibility of conditional sale and somer detriment arising from
product differentiation. Where voluntary cover ffeced by the same entities
responsible for providing statutory cover, insurean take advantage of the absence
of open enrolment or lifetime cover requirementsvi@untary cover to terminate a
voluntary contract when an individual moves tovalrinsurer for statutory cover.
This ‘conditional’ sale is a form of risk selectitimat is particularly likely to deter
older people or people in poor health from switghitom one statutory insurer to
another, for fear that a new insurer might rejeetrtapplication for cover or that a
new voluntary contract might be too expensive (tgknto account the person’s
current age) or might exclude pre-existing condgi¢hat had developed since the
signing of the original voluntary contract and wérerefore covered by that
contract). Conditional sale poses a barrier to cgitipn among statutory health
insurers. If construed as abuse of dominant positiaccould breach EU competition
rules. However, although there is some evidenseitigest that conditional sale
prevents fair competition in Belgium, Germany, Metherlands and Switzerland,
there is no ECJ case law in this area (Paoluai 2007). The issue of product

differentiation is discussed in the following seati

How can governments intervene?

The second area of uncertainty concerns the tyjpi@seovention that might be
considered necessary and proportional. Article bd(2 recitals to the Directive list
the legal provisions governments can introduce wpevate cover provides a
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partial or complete alternative to statutory coWart it is not clear if the list should
be understood as being exhaustive, in which caksteshinterventions would

contravene the Directive. And, again, there ispitublem of interpreting partial or
complete alternative. This section discusses ietdgrgns that have been disputed

under internal market or competition legislationtleat may be contentious in future.

Financial transfers (risk equalisation schemes)

Risk equalisation schemes are a direct form ofwetaion typically involving
financial transfers from insurers with low risksimgurers with high risks. They are
an essential component of health insurance mavk#isopen enrolment and
community rating, where they are introduced to emsieccess to health insurance and
fair competition among insurers (Puig-Junoy 1998 de Ven and van Vliet 1992).
Risk equalisation aims to lower insurers’ incengite compete through risk selection
and to encourage insurers to compete in termssifaoaw quality. As such, it is
widely applied to public or quasi-public entitiesvolved in the provision of statutory
health insurance (van de Ven et al 2007). Morentigegovernments have applied it
to private health insurers in the Netherlands (20@éland (2006) and Slovenia
(2005). Internationally, risk equalisation scheraesalso applied to private health
insurers in Australia, Chile and South Africa. Wdnear risk equalisation has been
introduced in the European Union, it has been stitgelegal challenge by private
insurers or infringement proceediAymitiated by the Commission in response to

complaints.

The legal challenges in Ireland and the Netherldrad®e focused on the potential for
financial transfers made under a risk equalisadreme to breach competition rules
on state aid (European Court of Justice 2006; EBanCourt of Justice 2008). There

has been less emphasis on whether or not theytbiet@enal market rules in the

29 Infringement proceedings based on the Article E@6procedure are triggered by complaints to the
European Commission. Following an informal prod@s®rmal contacts with the member state
concerned to provide the Commission with more imi@tion) and failure to reach a settlement, the
formal process involves three stages. First, the@ission writes a letter of infringement to the
member state government asking it to submit iteokaions on the alleged infringements. Second, if
the Commission considers that the member statadtasatisfactorily responded, it delivers a
‘reasoned opinion’, setting out the formal reasehy the member state has failed to comply with its
obligations under the Treaty and asking the govenirto redress the breach, usually within two
months. Third, if the member state does not respatidfactorily, the Commission refers the matter
to the European Court of Justice.
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form of the Directive. An unsuccessful domesticlethallenge in Slovenia also
focused on unfair competition, but did not refeher to EU competition or internal
market rules (Milenkovic Kramer 2006). However, tbemmission’s current
infringement proceedings against the Slovenian gowent do focus on breach of
the Directive. One of the issues at stake seerhe tohether or not the risk
equalisation scheme in Slovenia can be justifiedtiicle 54. The following

paragraphs briefly outline the legal challengethanthree countries.

The Netherlands

Bolkestein’s letter to the Dutch Minister of Heaftlised concerns that the Dutch
Government’s risk equalisation scheme, part-findrfoem public funds, might
contravene EU rules about state aid (BolkesteirB(8@owever, in 2005 the
Commission issued a decision authorising the teairedfpublic funds as, in its
opinion, the aid did not unduly distort competiti@uropean Commission 2005c;
McCreevy 2005). Despite further assurances fronEtlmepean Commissioner for
Competition (Reerink and Rosenberg 2005), Dutcliyatsaand politicians

continued to question the legality of the risk dpadion scheme, noting that the ECJ
would have the final say on whether or not the seheas both necessary and
proportionate (den Exter 2005; Meijer and Liota@®2). In 2006 a Dutch insurer
brought a case before the European Court of Justiedlenging the Commission’s
2005 authorisation of the risk equalisation schenmmarily on the grounds that the
scheme breached EU rules on state aid (Europeart @falustice 2006). The insurer
also argued that the new Dutch health insurandemsywas incompatible with the
Directive and Articles 43 and 49 EC (on freedonestblishment and free
movement of services respectively). It accuseddt@mission of failing to provide
reasons to substantiate its view that the risk lespteon scheme did not contravene
either the Directive or competition rules on stité In 2008 the case was withdrawn

when the insurer was taken over by another company.

Ireland

The risk equalisation scheme in Ireland has alem lohallenged as breaching
competition rules on state aid. In 1994 the Irisdrket was opened up to competition
to comply with the Directive. Prior to this, priealhealth insurance was almost

exclusively provided by Vhi Healthcare, a quasid{pubody under the jurisdiction of
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the Department of Health. By 1994 Vhi Healthcareered about 37% of the
population (Department of Health and Children 1923er the market was opened
up to competition, the Irish Government relied atidde 54 to formalise the rules
that had applied to Vhi Healthcare, involving oemolment, community-rated
premiums, minimum benefits and lifetime cover. Titigh government also passed
new legislation allowing it to establish a risk afisation scheme to be activated by
the government at the request of the independeaitiHimsurance Authority (HIA)

if it became evident that private insurers were getimg through risk selection
rather than on the basis of administrative efficieand quality (Department of
Health and Children 1999). In 2006 the governmeggéred the risk equalisation

scheme on the advice of the HIA.

In 1998 BUPA Ireland, a branch of the UK insurerMBAJset up in Ireland in 1996,
complained to the Commission that the risk equiatissscheme was a form of state
aid that distorted competition and discouraged costainment in the health sector
(BUPA Ireland 2003). In response, the Irish Govegntrargued that the Directive
allowed member states to exercise reasonable tigtreith respect to the general
good and that the scheme had particular regarthéoneed for proportionality
(Department of Health and Children 2001). Five gdater, the Commission issued a
decisiori® stating that financial transfers made under thes® would not constitute
state aid for two reasons (European Commission)26W3t, the scheme would
legitimately compensate insurers for obligatioreytfaced in carrying out a service
of general economic interest (Article 86(2) EC)c&wal, the compensation was
limited to what is necessary and proportionatentsuee stability in a community-
rated market for private health insurance. Thegiegialso noted that the scheme
would not distort competition, penalise efficiermycreate perverse incentives that
might lead to cost inflation, nor was it likely deter insurers from entering the
market, as new entrants can exclude themselvestfrerscheme for up to three
years. Even if financial transfers were to be ader@d a form of state aid, the
Commission pointed out that this aid would notjteglf, amount to a violation of
the Directive.

%0 Unlike Bolkestein’s letter, a Commission decisisibinding and judicially reviewable at the suit of
the addressee or those directly and individuallyceoned (Article 230 EC). Article 88(2) EC and
Regulation 659/99/EC give the Commission the pawenake such decisions.
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The Commission’s decision is as noteworthy for whabstains from commenting
upon as for what it confirms. It explicitly statibt it assessed the risk equalisation
scheme’s compatibility with state aid rules ‘withquejudice to the analysis of its
compatibility with other relevant EU rules, andaarticular with [the Directive]’,
emphasising that it was made independently of angideration as to whether the
Irish market could be regarded as a partial or detalternative to cover provided
by the statutory system (European Commission 2@I3RA Ireland subsequently
challenged the Commission’s reluctance to considether the scheme infringed
the Directive. Asking the ECJ to suspend the degis1 2003, it accused the
Commission of misapplying the public service congagion test and wrongly
identifying open enrolment, community rating, minim benefits and lifetime cover
as public service obligations when they actualpyresent rules generally applied to
all insurers offering private health insurance (g@an Court of Justice 2008). It also
accused the Commission of failing to consider wéethese obligations imposed a
financial burden on Vhi Healthcare and whetherrisie equalisation scheme would
affect the development of trade contrary to theredts of the Community, and of
failing to initiate a formal investigation proce@ugiven the complexity of the
arguments and the economic analysis required. Thehland Irish governments and
Vhi Healthcare joined the legal proceedings in deéeof the Commission. BUPA
Ireland also launched a domestic challenge toisieaqualisation scheme in 2006
(see below). The following year, it pulled out bétlrish market and its business was
bought by Quinn Healthcare, an Irish company. Qiealthcare has also

challenged the risk equalisation scheme (withifaird).

In 2008 the Court of First Instance (CFIl) dismisB&tPA’s application, finding its
claim inadmissible (European Court of Justice 2008F Court used the criteffa
laid down inAltmark (European Court of Justice 2003), finding that@menmission
had been right to conclude that the risk equatisascheme did not contravene EU

state aid rules. It is worth going into the Coudécision in some detail, since the

%L These are as follows: (a) the recipient undergkinust have public service obligations to discharge
and the obligations must be clearly defined; theise must also be of a universal and compulsory
nature; (b) the parameters on the basis of whielctimpensation for carrying out the SGEI mission is
calculated must be established in advance in aactbg¢ and transparent manner; (c) the necessity
and proportionality of the compensation must bevisied for; and (d) comparison with an efficient
operator must be established.
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arguments involved are revealing. BUPA had arghadyrivate health insurance in
Ireland could not constitute a service of genecahemic interest (SGEI) since there
was no obligation of general interest imposed suitiars to provide certain services
and those services were not available to the whapeilation. Rather, they were
optional — even ‘luxury’ — financial services anot mtended to replace the public
social security system. BUPA also argued that #esibn of whether or not SGEIs
were being carried out was a decision for Euroggammunity institutions and not
to be delegated to national authorities. In comttas Irish Government contended
that the definition of SGElIs falls primarily withthe competence and discretion of
the member states and that private health insunariaa important instrument of the
social and health policy pursued by Ireland ... améhgportantsupplemento the
public health insurance system, although it doésemacethat system’ (European
Court of Justice 2008: para 164) (emphasis addteallded that, because the
obligations of open enrolment and community raBngure that private health
insurance is available to all, it is not necesshay it should be universal,
compulsory, free of charge, economically accessdbtbe whole population or

constitute a substitute for the public social sggwsystem.

Responding to these claims and counterclaims, thetConfirmed that member
states have a wide discretion to define what tegard as SGEIs. Moreover, the
definition of such services by a member state cdy loe questioned by the
Commission in the event of a manifest error (Euamp€ourt of Justice 2008). It
found that there had been an act of public authorgating and entrusting an SGEI
mission in Ireland. It also found that the compuyswature of the SGEI mission
could lie in the obligation on insurers to offerteén services to every citizen
requesting them (open enrolment) and was strengthley other obligations, such as
community rating, lifetime cover and minimum bete{European Court of Justice
2008: paras 188-191). According to the Court, tlesigations guarantee that the
Irish population has ‘wide and simple access’ tggie health insurance, which
entitles private health insurance to be chara@éras universal within the meaning
of Community law (European Court of Justice 20G8a®01). The Court went on to

note:
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[T]he criterion of universality does not requiratthe entire population should have or
be capable of having recourse to it in practicehe.fact that approximately 50% of the
Irish population has subscribed to PMI [private mabinsurance] cover indicates that,
in any event, the PMI services respond to a vggiicant demand on the Irish PMI
market and that they make a substantial contributiche proper functioning of the
social security system, in the broad sense, iam{European Court of Justice 2008:
para 201).

The Court further found that the parameters usexlizulate the risk equalisation
payments were sufficiently clearly defined and thatscheme itself was necessary
and proportionate to the costs incurred. In addjtifound that insurers operating
less efficiently than their competitors would netdble to gain undue advantage
from the risk equalisation scheme, because thenseltcempensated insurers based
on average costs. Finally, the Court concludedttiatisk equalisation scheme was
necessary and proportionate for the purposes ®fl&&6(2) EC. It noted that the
Commission had been right to support the risk egai@bn scheme as a measure
necessary to prevent destabilisation of the comtywated Irish market caused by
active risk selection on the part of Vhi Health¢caummpetitors (European Court of
Justice 2008: paras 285-286).

The comments by the Court on the nature of thé market are particularly

revealing. Paragraph 204 states:

In the light of the foregoing, the applicant’'s [BAB] very general argument concerning
the optional, complementary and ‘luxury’ natureled PMI services cannot succeed.
Apart from the fact that the applicants disregardhis context, the various levels of PMI
cover available, they have not submitted a detafadlenge to the argument put forward
by the defendant [the Commission] and by Irelarad thish PMI constitutes, alongside
the public health insurance system, the seconarpifithe Irish health system, the
existence of which fulfils a mandatory objectivesotial cohesion and solidarity
between the generations pursued by Ireland’s healtby. According to the
explanations provided by Ireland, PMI helps to easbe effectiveness and profitability
of the public health insurance scheme by reducieggure on the costs which it would
otherwise bear, particularly as regards care pealid public hospitals. Within the
framework of the restricted control that the Comitwimstitutions are authorised to
exercise in that regard, those considerations darmoalled in question either by the

Commission or by the Court. Accordingly, it mustdmeepted that the PMI services are
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used by Ireland, in the general interest, as animent indispensable to the smooth
administration of the national health system amy timust be recognised, owing to the

PMI obligations, as being in the nature of an SGEI.

These comments and the ruling as a whole suggest things. First, not only do
national governments have considerable discretiaeciding what is in the general
interest, but the regulations in place themselweegribute to the definition of a
particular service as being in the general intetastther words, if the Irish
government defines a service as being in the geimeaest, regulations such as
open enrolment and community rating can only stitegthe government’s case,
although the necessity and proportionality testaldatill apply. This apparently
circular argument reflects the complexity of deteing what is and is not an SGEI
in the absence of a central definition, but it fefoes the significant scope for
member state autonomy in this area. Second, e government claims that, even
though private health insurance in Ireland plags@plementary rather than a
substitutive role, it is an important instrumentrigh social and health policy — ‘the
second pillar of the Irish health system’ — ancgkéb sustain the public health
insurance scheme by relieving pressure on pubbpitads. The ruling notes that
these claims cannot be questioned by the Commissithre Court. Consequently, if
a government says that private health insuranaeey component of the national
health strategy, the European Union’s legislathatiiutions must accept it as being
the case. Third, the Court makes much of the fattprivate health insurance in
Ireland covers about half of the Irish populatiow dakes this as evidence that it
makes a ‘substantial contribution to the propecfioming of the [Irish] social
security system’. Thus, the degree of populatiorecage might bolster arguments

about the contribution of private health insuratecéhe ‘national health strategy’.

In spite of the Court’s ruling, which BUPA decidedt to appeal against, the Irish
regulatory framework has continued to be questiondlde domestic courts. In 2006,
the Irish High Court ruled against BUPA's legal Ibdage to the risk equalisation
scheme. BUPA appealed and, in 2008, the Supreme Qoheld its appeal on
procedural grounds, finding that the risk equalisatcheme was based on an
incorrect interpretation of the meaning of commyndting in the relevant law and

would therefore have to be abandoned (Supreme @blrdland 2008). However,
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the Supreme Court did not question the risk eqatadis scheme on other grounds, so
a change in legislation may be sufficient to se¢theescheme’s domestic legitimacy.

In the meantime, the scheme has been set aside.

Slovenia

TheBUPATruling came after the Commission had initiatedimgfement proceedings
against Belgium and Slovenia, but may have somergean both of these cases.
This subsection discusses the case against Slovidreacase against Belgium is
discussed in a subsequent subsection. In 2005 ftth@ dhree insurance companies
operating in the Slovenian complementary privatdtheénsurance market (covering
statutory user charges) challenged legislatiorbéstang a risk equalisation scheme.
The largest insurer, Vzajemna (a mutual associgtaogued that the scheme would
favour the two other (commercial) insurers and enage risk selection, while the
larger commercial insurer, Adriatic, argued th& skheme would distort
competition (Adriatic 2005; Vzajemna 2005). Neitlcarallenge referred to EU law,
and the Slovenian High Court ruled in the governt'selavour (Toplak 2005).
However, in 2007, following a complaint from Vzajea) the Commission initiated
infringement proceedings against the Slovenian @Gwaent, arguing that the risk
equalisation scheme could not be justified undeickr54(1) of the Directive
because complementary private health insurancéowefia does not constitute a
partial or complete alternative to statutory heaigurance. The Commission’s letter
of formal notice, the contents of which have narbenade publicly available, may
also have noted that the requirement for insurerslved in the complementary
market to inform the regulator of changes to potiopditions and premiums
breaches the Directive (Articles 6, 29 and 39) (Ré&dand Smrekar 2007). The
requirement for insurers to put 50% of any prageserated back into the private

health insurance scheme was also problematic.

The Slovenian government responded by arguing @y BD07) that the
complementary market is a part of the broader seeiaurity system and has been
defined in legislation as a service of generalrgge(Slovenia Business Week 2007).
It also drew to the Commission’s attention the knties between the Irish market
and the Slovenian market. Previously, the Commiskad rejected the

government’s claim that the Slovenian market regoress] a partial or complete
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alternative to compulsory health insurance, arginstead that the market played a
supplementary role. While it seems clear that tbhgehian government will need to
address potential breaches of the Directive’s agystematic prior notification of
policy conditions and premiums, it is less clealofving theBUPA ruling, whether
the risk equalisation scheme breaches the Direoti¥&J state aid rules. The Court’s
rationale for upholding the Commission decisiofawour of the risk equalisation
scheme in Ireland could apply, with even greatesdpin the Slovenian case. First,
there is an act of public authority creating antfuessting an SGEI mission (given in
the Slovenian Health Care and Health Insurance, Adtich, alongBUPAlines, is
both compulsory and universal in nature. Seconchptementary private health
insurance covers an even greater proportion gbtipellation than in Ireland (70%),
strengthening the government’s claim that the cemgintary market is part of the
social security system. And, third, followiBBlJPA does the Commission have the
right to question the claims of the Slovenian govesnt?

Both the Dutch and Slovenian cases for risk eqai@dis seem stronger than the Irish
case, in the Netherlands because the ‘privatetth@@durance schemgthe

statutory health insurance scheme, and in Sloustause the complementary
market makes a more significant contribution t@ficial protection than the
predominantly supplementary market in Ireland. &ample, the extent of statutory
cost sharing has increased in Slovenia in receasy&hereas it has gone down in
Ireland (McDaid and Wiley 2009; Milenkovic Kramed@5). Reflecting this, private
health insurance in Slovenia accounts for over diadill private spending on health
(the second highest proportion in the European aiter France), but only a third

of private health expenditure in Ireland (Figure 3)

Benefits

Governments can regulate the benefits offered lwafarinsurers by specifying a
minimum level or standard package of benefits quirng benefits to be provided
in kind rather than in cash. The first interventaams to facilitate price competition,
while both aim to lower financial barriers and emesaccess to a given range of

health services.
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Minimum or standard benefits

The question of whether or not regulators shouldtie to specify minimum or
standard benefits — as they do in Germany, Iredanttithe Netherlands (prior to 2006
and now) — has not yet been legally challengedfasmaof material regulation that
contravenes the Directive or as an interventiohithpedes the free movement of
services. Nevertheless, it is worth raising assane that has implications for
consumer protection. The issue is also pertinecesa key objective underlying the
introduction of the internal market in insurancesvi@ stimulate competition among
insurers, precipitating efficiency gains and brimggconsumers the benefits of wider
choice and lower prices (European Commission 1988.preamble to the
Directive states that it is in policy holders’ irgst that they should have access to
‘the widest possible range of insurance productslavie in the Community so that
[they] can choose that which is best suited toiffimeeds’ (Recital 19) (European
Commission 1992).

In theory, product differentiation benefits consusney providing policies tailored to
meet particular needs. It benefits insurers bywnailg them to distinguish between
high- and low-risk individuals. But in practicentay be detrimental to consumers in
two ways. First, it gives insurers greater oppatjuto select risks, leading to access
problems for high-risk individuals. Second, makaugnsumers choose from a wide
range of highly differentiated products restriadsnpetition, which only operates
effectively where consumers find it easy to maKkermed comparisons about price

and quality.

To encourage competition based on price and guaditiier than risk selection),
regulators can require insurers to offer a stangaokage of benefits, use
standardised terms when marketing products, infastential and existing policy
holders of all the price and product options ogethém and provide consumers with
access to centralised sources of comparable infmmadowever, the Directive
specifically outlaws product and price controlscept where private health
insurance constitutes a partial or complete altera#o statutory cover. Even in
these circumstances, control is limited to offer@pefits standardised in line with
statutory benefits — that is, the primary aim igtsure that the privately insured

have access to the same services as the publstlyeid, rather than to facilitate price
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competition. For example, governments in Germamytha Netherlands have
required private insurers to offer older policydheis benefits that match statutory

benefits (Mossialos and Thomson 2004).

In the absence of product regulation, liberalisatb health insurance markets in
some member states has been accompanied by esilg bf product
differentiation, with evidence suggesting that eaonsrs may be confused by the
proliferation of products on offer (Mossialos andomson 2004). For example, an
official investigation into information problems the market for supplementary
private health insurance in the United Kingdom fdtimat increased product
complexity did not benefit consumers; rather, comsis sometimes paid more than
they should and often purchased inappropriate igsli@ffice of Fair Trading 1998).
An OECD study noted that as the diversity of schremeéhe UK market rose,
consumers faced increasing difficulty in compangmgmiums and products, a

concern echoed by consumer bodies in other menditesgOECD 2004b).

Perhaps due to limited price competition and pavasurers’ limited ability to
control costs, prices appear to have gone up rétherdown in many member
states. Research based on data from several mstabes shows that, during the
1990s, the compound annual growth rate of privatdth insurance premiums rose
much faster than the average annual growth rateta@fspending on health care
(Mossialos and Thomson 2004).

Benefits in kind

The provision of benefits in kind enhances sociatgrtion by removing financial
barriers to accessing health care. Bolkesteinterléd the Dutch Minister of Health
suggests that the Dutch Government’s requiremenh$orers to provide a basic
package of benefits in kind could infringe the freevement of services by creating
barriers for non-Dutch insurers entering the masket might need to be assessed for
proportionality and necessity (Bolkestein 2003)isTiaises concerns not only for the
new Dutch system, but for statutory and substieupixivate health insurance in other

member states. However, the issue has not yetdwdgacted to legal challenge.
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Differential treatment of insurers

Under the Directive, governments can no longeuarice market structure (by
restricting the provision of private health insurario a single approved insurer or to
statutory health insurance funds) or discrimingi®irast particular types of insurer.
For example, Recital 25 outlaws regulations prewngmon-specialist or composite
insurers from providing health insurance. WhenGeeman government transposed
the Directive, it had to abolish its rule excludimgn-specialist insurers from entering
the private health insurance market, but useditgaklaw to prohibit employers

from contributing to policies offered by compositeurers, leading the Commission
to refer Germany to the European Court of Jusiezeqpean Court of Justice 2001).
Germany amended its legislation and the case waswed from the register in
December 2003. Other areas in which the Directifects differential treatment of

insurers concern solvency requirements and takies.

Solvency requirements

National laws often distinguish between non-prafitl for-profit institutions,
sometimes resulting in preferential treatment of-poofit institutions. This usually
favours mutual associations, which have a longhystf involvement in statutory
and private health insurance in many member statédraditionally operate in
different areas of the market from commercial iessi(Palm 2002). The special
status accorded to mutual associations has gigertaidifficulties under the
Directive. For example, French mutual associatmperated under a spectabde de
la Mutualité which means they were subject to less rigorolxenoy rules than
commercial insurers or provident associations (F200R). In 1999 the European
Court of Justice ruled against France for its failto completely transpose the
Directive with regard to mutual associations (Ewap Court of Justice 1999).
However, the French Government failed to act aeddbmmission was forced to
begin fresh infringement proceedings under Artk28 EC the following year,
which eventually resulted in the adoption of a sed code tightening the solvency
requirements for mutual associations and bringiregé€h law in line with the

Directive (European Commission 2000a; European Cigsion 2000b).
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Solvency rules have also led to controversy in Behbgand Ireland. Mutual
associations in Belgium that are engaged in sedingxture of complementary and
supplementary private health insurance operatersggarate solvency rules from
commercial insurers. Both types of insurer compétgurovide cover for self-
employed people, who were excluded from statutokec of outpatient care. More
recently, they also began to compete to provideptementary cover of some
hospital costs. For example, the Mutualité Chretéenwhich is one of several
statutory health insurers, also provided its membeth compulsory complementary
cover of all hospital costs above a deductibleipgatient stay (Mutualité Chretienne
2008). Previously, this type of cover had beenwsigtly offered by commercial
private insurers. In 2006 the European Commissegab infringement proceedings
against the Belgian Government on the groundsdiffarential treatment might

distort the market (European Commission 2006).

The issue regarding self-employed people in Belghas been addressed by
extending statutory cover of outpatient care tarttiemm 2008. However, the issue
of complementary private health insurance has be@e problematic. The Belgian
Government has argued that the Directive doespyy@o mutual associations
because the cover they provide is part of the kserurity system, their activity is
based on solidarity rather than being economiainne and, if the complementary
cover they provide were to be viewed as an econauwtitity, it would be a service
of general economic interest and exempt from coitipetrules under Article 86(2)
EC. In 2008 the Commission rejected this defencesamt a reasoned opinion to
Belgium, asking it to amend its national rulesisat imutual associations are no
longer governed by separate solvency and supeyvigtas (European Commission
2008c). As shown in the discussion of France (bgldve Commission is unlikely to
consider this type of differential treatment ofurexs to be necessary or

proportionate to the costs incurred in carrying ®GEI activities.

In the 1970s the Irish government had obtainedragadg¢ion from the First Non-life
Insurance Directive’s solvency requirements fogiissi-state insurer Vhi
Healthcare (The Competition Authority 2007). Thisant that Vhi Healthcare was
not subject to the same solvency requirementsa®ihmercial competitors and was

not regulated by the same regulatory body. In Jan2@07 the Commission began
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infringement proceedings against Ireland in respdasa claim made by Vivas (a
commercial insurer that entered the Irish mark&d@4) that Vhi Healthcare had
breached the conditions of its derogation fromRivective by carrying out business
in addition to its core health insurance activEEgfopean Commission 2007b). The
Irish government subsequently brought forward ptarshange the status of Vhi
Healthcare, announcing that Vhi Healthcare woulcbb®e a conventional insurer
authorised by the financial regulator by the en@@¥8 (Department of Health and
Children 2007). However, in late 2008 the Commissent a ‘complementary
reasoned opinion’ to the Irish government and i@ dollowing further complaints
from Vivas (O'Regan 2009), it referred the case to the Eao@ourt of Justice

(European Commission 2008b; European Commissiof)200

Some of these solvency issues may change in theefuwith the introduction of new
economic risk-based solvency requirements in 2€i€go-called ‘Solvency II’
framework) (European Commission 2007c). The Comionisis proposing to move
away from a ‘one-model-fits-all’ method of estinmaficapital requirements to more
entity-specific requirements, which would be apglie all entities regardless of their
legal status. However, as yet, the implicationghif new framework for health

insurance are not clear.

Tax treatment

Tax incentives for voluntary health insurance iartée, Luxembourg and Belgium
have traditionally favoured mutual or provident@sations over commercial
insurers. In Luxembourg, the existence of a ‘gendle’s agreement’ between mutual
associations and commercial insurers has prevénédatter from complaining

about preferential tax treatment (Mossialos andni$an 2004). The agreement rests
on the understanding that mutual associationsneililencroach on commercial
insurers’ dominance of the market for pensionsathédr types of insurance. Prior to
2008, Belgian mutual and commercial insurers coatp&i cover outpatient care for
self-employed people. Mutual associations providimg cover benefited from state
subsidies, whereas commercial insurers did not.chnemercial insurers tried to

challenge this in the Belgian courts, but lostithegal challenge. In 2006 the

¥ Trading as Hibernian Aviva following a takeover2@08 by British company Aviva, one of the
world’s largest health insurance companies.
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Commission began infringement proceedings aganmes¢éfential treatment. The
issue of cover for self-employed people is no longkevant, as in 2008 the Belgian
Government extended statutory outpatient covel eH-employed people

(European Commission 2006).

Preferential tax treatment of mutual insurers heenlmost problematic in France,
where mutual and provident associations have beemgt from health insurance
premium tax since 1945. In 1992 the French Federati Insurance Companies
lodged two complaints against the French governrugrihis discriminatory tax
policy, arguing that it contravened EU rules onestad. Their complaints were
eventually upheld by a Commission decision in Nowen2001 and the French
government was asked either to abolish the tax pkens in question or to ensure
that the aid did not exceed the costs arising fleenconstraints inherent in a service
of general economic interest (European Commissif@i@). At the same time, the
Commission noted that it did not regard the prarisif private health insurance by
these associations to be a service of general etonoterest explicitly provided for
in their articles. The French government resporidecemoving the health insurance
premium tax exemption for mutual and provident aggmns (European
Commission 20058} and, instead, applying it to two types of privaéalth
insurance contract: those based on ‘solidaritghfrats solidairesy- in this case,
contracts concluded without a prior medical exatnmeor other reference to an
individual’s risk of ill health — or ‘responsibleontracts ¢ontrats responsablgsn
which private health insurers agree not to cover ce-payments, intended to
encourage patients to obtain a referral for spetiedre and to adhere to protocols
for the treatment of chronic illnesses. At firste tCommission agreed that this form
of exemption was compatible with EU rules on state(European Commission
2001a; European Commission 2005a). However, in 200unched a formal
investigation into the newontrats to find out if they are indeed non-discriminatory
and how much consumers really stand to benefit tltmradvantages granted to
insurers (European Commission 2007d). The restitts®oinvestigation have not yet

been published.

% In 2006, in response to a further decision fromm@@mmission, the French government abolished
the exemption from insurance premium tax for muaual provident associations on non-health
insurance business.
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Some argue in favour of treating mutual associattifferently on the grounds that
they provide better access to health services lsediwey generally offer open
enrolment, lifetime cover and community-rated premms, whereas commercial
insurers usually restrict access by rejecting appbns, excluding the cover of pre-
existing conditions and risk rating premiums (Roch999). In a market where
mutual associations and commercial insurers operd#éeby side, the latter may be
able to undermine the former by attracting low-irs#lividuals with lower
premiums, leaving mutual associations to cover highs. However, while the
distinction between non-profit and for-profit inews is important in so far as an
insurer’s profit status determines its motivatiow anfluences its conduct, in
practice there is considerable variation in the wayhich mutual associations
behave; in some member states their conduct maydistinguishable from the
conduct of commercial insurers. As it is not pokestb make assumptions about an
insurer’s conduct on the basis of its legal statuspuld be more appropriate to
discriminate on the basis of conduct, favouringiress who offer greater access to
health services or, where appropriate, penaligingd who restrict access. This was
the approach taken by the French government in 26@4again in 2006, when it
expanded the remit for exemption from insurancenmuen tax to any insurer
agreeing to abide by specific rules intended torwie access to health care
(Sécurité Sociale 2008).

Conclusions

The EU regulatory framework established by the @ive places limits on national
competence in the area of private health insurdheelies on financial regulation to
protect consumers, prohibiting material regulatisnsh as price and product
controls, except where private cover constitutesraplete or partial alternative to
statutory health insurance and so long as any@tgion is necessary, proportionate
and non-discriminatory. The paper has argued HeabDirective is not sufficiently
clear about when governments can justify mateegulation of private health
insurance. This is mainly because there is no exglbnsensus about the meaning of

149



partial or complete alternative, leading to undatieand confusion among policy
makers, regulators and insurers. Where the Comonigsid, more recently, the
European Court of Justice BUPA), have had opportunity to clarify this aspect of
the Directive, they have tended to sidestep theeiselying instead on rules about
services of general economic interest to authdhistand) or prohibit (France)
government intervention. Key exceptions are Bokiest letter, in which he argues
that Article 54(1) of the Directive should not te bsed to justify material regulation
of complementary private health insurance, andsarggion of the Directive on the
Commission’s web site, which refers to ‘substitatigrivate health insurance

(European Commission 2011c).

Bolkestein’s definition of complementary cover &b recognise that this type of
private health insurance increasingly contributesdcial protection for those who
purchase it, operating in an unofficial partnershith statutory health insurance
where it offers reimbursement of statutory usergbs and/or provides access to
effective health services excluded from the stayub@nefits package. In particular,
complementary cover of statutory user charges tembe purchased by a relatively
high proportion of the population, making it reggi@e in financing health care
(because it is not restricted to richer groups) @eeting or exacerbating inequalities
in access to health care (van Doorslaer et al 20G)staff et al 1999). If, as the
paper has argued, the logic underlying Article $4¢Xo permit material regulation
where private health insurance fulfils a finan@edtection function, then, in either
case, obliging complementary insurers to offer op@mlment, lifetime cover and
community rating would be necessary to ensure abjaitaccess to health care, while
a risk equalisation scheme might be needed to lowentives to select risks and to
encourage competition based on price and qualitg.lfish experience highlights
the complexity of the issues at stake and theadiffies caused by legal uncertainty.

The Directive has been amended several times ggc#roduction, most recently in
2007 (European Commission 2007a). None of the aments has had any direct
bearing on private health insurance. In 2008 then@tssion circulated a proposal
for an amended directive that would repeal andaapthe Third Non-life Insurance
Directive and several other insurance-related tires under the ‘Solvency II’

framework (European Commission 2008a). Once atja@éme are no major changes
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specifically relating to private health insurantie only real change seems to be in
the wording of Recital 58 (Recital 24 of the origliirective), which now excludes
open enrolment, community rating and lifetime coa®possible measures that may
be introduced to protect the general good (whekafa health insurance serves as a
partial or complete alternative). It is not cledrether this omission has any
particular significancé?

By maintaining the same wording as the Directiw®ifiplete or partial alternative’;
Article 204), the proposed new directive has miss&dy opportunity to address
legal uncertainty. The Commission’s reluctancedekplicit about what the phrase
means, the importance of the phrase in the infrimege proceedings against
Slovenia (but its seeming irrelevance in the eygh@ Court of First Instance in
BUPA), and increasing reliance on the Treaty (Articd¢23 EC) to justify
intervention in private health insurance marketsHiiance and Ireland), suggest that
the Commission would have done better to have reshtive phrase from the
proposed directive. As the Court confirms, whethremot private health insurance
requires material regulation to protect the gengoald should be a matter for
national governments. The paper has argued thébgieunderlying Article 54(1) is
to ensure access to private health insurance wheoatributes to financial
protection. However, as definitions of financiabfaction may vary from one
country to another (and even within a country, dirae), deciding what does or
does not contribute to financial protection isr@édy political issue. It is therefore a

matter best left to the discretion of national ficdil processes.

If, as the Court states BUPA governments have relative freedom to define peiva
health insurance as being a service of generalossizrinterest, and regulations such
as open enrolment can be construed as demonst&EEg obligations, then there
seems little need for further elaboration of thastigular issue in the form of a
directive, particularly given the uncertainty ceshby the current and proposed
wording and the fact that proportionality mustldié tested, regardless of which
process (Treaty or directive) applies. It remambé seen whether tiB&JPAruling

% As before, Recital 58 of the ‘Third Non-life Insunce Directive’ states that standardised benefits
offered at a premium rate at or below a prescribagimum, participation in loss compensation (risk
equalisation) schemes, and private health insurapeeated on a technical basis similar to life
insurance may be introduced as measures to ptbtegeneral good.
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will change the position of the Commission in itfringement proceedings against
Slovenia (at least concerning the legality of tis& equalisation scheme), since the
Slovenian government now has a good legal basighich to defend the SGEI
nature of its complementary private health insueamarket. The SGEI argument is
unlikely to be much help to the Belgian governméotyever, because case law
consistently rejects differential treatment of iress based on legal status. A more
pragmatic (and effective) approach to influencimg ¢onduct of insurers is to favour
those who adhere to specific principles. Francddthtghe way here, with its system
of tax exemptions for insurers that uphotthtrats solidaire®r contrats
responsablesalthough even this move is under investigatiothgyCommission.

The paper has also argued that there is uncertalayt what sort of government
intervention in the private health insurance markight be considered to be
necessary or proportionate, not just because dbiteetive, but also under EU state
aid rules. While it is clear that differential ttegent of insurers based on legal status
will not be tolerated, it is much less clear whettegulatory requirements such as
open enrolment and risk equalisation schemes anpatible with the Directive —
particularly (but not exclusively) where non-suhstve private health insurance is
concerned. For example, the Commission’s decisi@uthorise risk equalisation in
the Netherlands has been challenged by a Dutchensven though the new Dutch
health insurance system is broadly accepted ag lséatutory in nature (European
Court of Justice 2006). The Commission has corttbto this uncertainty by
approving the risk equalisation scheme in Irelaomdthe grounds that private health
insurance in Ireland constitutes a service of garesmonomic interest), but accusing
the Slovenian risk equalisation scheme of contriangtine Directive — and yet, as
the paper has argued, the case for risk equalsatistronger in Slovenia than in
Ireland. It is possible that ti@&UPAruling will, in practice, remove some of this

uncertainty.

Finally, the paper has argued that the Directivetgilatory framework may not
provide sufficient protection of consumers. In neskwhere private health insurance
does not contribute to financial protection, theebiive assumes that financial
regulation will protect consumers. But solvencyersuhlone may not be adequate if

health insurance products are highly differentiatetbrmation asymmetry

152



exacerbated by product differentiation appearsta growing problem in markets
across the European Union and the Commission hHaghput in place mechanisms
for monitoring anti-competitive behaviour by instsieCommunications from the
Commission have also raised doubts about the cabipgtof certain regulatory
measures with competition rules — for example pifeerision of benefits in kind
(Bolkestein 2003). If a requirement for insurerptovide benefits in kind were to be
found to contravene competition rules, there wdnddmplications for statutory as

well as private health insurance.

The Directive reflects the regulatory norms oftiise. When it was introduced in
1992, the Commission may have been convincedtthaiuld provide ample scope
for governments to protect consumers where negeasdrwould not jeopardise
statutory arrangements. Article 54 would protectkats contributing to financial
protection, while, in markets regarded as pureppsementary, the benefits of
deregulation (increased choice and competitionltiagun lower prices) would
outweigh concerns about consumer protection. Thgsemptions are more
problematic now, partly because there is no evidéosuggest that the expected
benefits of competition have, as yet, materiali$&date health insurance premiums
in many member states have risen rather than fadlegcent years, often faster than
inflation in the health sector as a whole, whilgurers’ expansion across national
borders has been limited to cross-border mergetsequisitions, rather than
genuinely new entrants to the market (MossialosTdrmmson 2004). The new
Dutch health insurance system has not yet seeorasg-border activity and the

number of insurers in operation has swiftly falterabout five (Maarse 2009).

The assumptions are also problematic due to inedellsirring of the boundaries
between normal economic activity and social segu@n the one hand, the case law
reviewed in this paper shows governments how thighinput their health insurance
arrangements beyond the scope of internal marketdher by placing them firmly
within the sphere of social security or by invokihg general good defence. On the
other hand, as the Dutch system shows, the traardss® be going in the opposite
direction. Consequently, social security is no lemipe preserve of statutory
institutions or public finance, a development liked bring new challenges for

policy makers. Greater blurring of the public-ptevanterface in health insurance
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gives rise to complexities that neither the exgtnrective nor the proposed new
directive seem equipped to address. In light ocd¢hmomplexities, only some of
which the paper has attempted to highlight, itmsetfor a debate about how best to
move forward. A priority for debate should be todiways of thinking about private
health insurance that go beyond ‘partial or congpédternative’ to statutory cover.
These terms are unclear and do not reflect the acftenplicated relationship
between public and private cover. At least in tiedpean Union, private health
insurance rarely offers a genuine ‘alternativestatutory cover (Thomson et al
2009b). The paper also emphasises that finangalagon may not be the only or
best means of protecting consumers in health inserenarkets. If it is not possible
to reach a political consensus about re-examiriiegieed for material regulation of
private health insurance under some circumstatioces,the Commission and the
member states should consider how best to implowevay in which products are
marketed and the quality of the information avdéalb consumers.
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Introduction: opting out of health insurance

Since 1945 governments across Europe have sucltgsaduked towards the
provision of universal or near-universal statutpyblic) insurance for health care.
The exceptions are Germany and the Netherlandggewhe public insurance
scheme covers 92% and 70% of the population respggtleaving a substantial
number of people to rely on voluntary (private)urance, either by choice, as in
Germany since 1970 and the Netherlands from 194986, or through compulsion,
as in the Netherlands since 1986 (OECD 2004a). vewently, and in the context of
universal health coverage, various European casmhave considered emulating the
German model, among them ltaly, Portugal and thigedriKingdom during the
1990s and Croatia, Portugal, Russia, Slovakia dqovkSia in the last five years
(Atella and Spandonaro 2004; Propper and Green;2001ld Bank 2003). Debates
about choice of public or private insurance tendg¢dramed in terms of offering
some or all of the population the possibility optmg out’ of the public insurance

scheme.

Arguments in favour of opting out, generally dedveom economic theory,
presuppose that enhancing consumer choice andlatingucompetition between
insurers will be beneficial for health policy goalsch as equity and efficiency. But
economic theory also suggests that, due to failaresarkets for health insurance,
choice of public or private coverage may adveradfigct equity and efficiency and
could, in the longer term, restrict consumer ch@diar 1998). This apparent
contradiction merits investigation. The paper tfeneeexamines the European
experience of choice of public or private healtbuirance to establish whether there
is empirical support for economic theory regardihgice in health insurance
markets and to review and assess real policy owdsarsing equity in funding health

care and efficiency in production as evaluativéecia.

The only European countries in which choice of pubf private health insurance

has been available to a significant part of theybaton for a prolonged period are
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Germany (1970 to the present day) and the Nettus1gr941 to 19865. In 1986 the
Dutch government abolished choice, changing tasgesy, still in place today, in
which higher earners are simply excluded from pubdiverage. The paper focuses
on a comparative examination of the German andDexperience for three reasons.
First, choice of public or private health insuramcan option increasingly raised in
European policy debates but usually proposed witopporting evidence. Second,
the small body of empirical literature addressimg impact of opting out draws on
the Chilean experience (Bitran et al 2000; Sapel Vial 2003); to date, health
insurance choices in Germany and the Netherlands inat been systematically
documented or evaluated. Third, the German andDgdeernments have
responded differently to problems arising from cleadf public or private health
insurance, the former attempting to find solutiadnsle maintaining choice, the latter
preferring to replace choice with exclusion of leéglearners from public coverage. A
comparative approach allows us to examine the etenhich either response

succeeds in tackling market failures relating taltieinsurance choices.

Framework for analysis

Based on economic theory regarding consumer chaikey argument in favour of
opting out assumes that the threat of voluntaryfexm the public scheme will be
sufficient to stimulate competition between pulaiir private insurers, leading to
greater responsiveness and increased efficienegditnan 1970). A further
argument — more pertinent in countries with larffermal sectors or where tax
evasion is widespread, but also made in richer tt@msn- concerns the sustainability
of public health care funding. Proponents claint 8reouraging individuals,
particularly the wealthy, to opt for private covgeathe German model) will ease
pressure on government budgets and allow publantias to be spent on improving
the provision of health services for poorer ped@leollet and Lewis 1997). If

curbing public expenditure takes political precemeaver boosting consumer

% Governments in Austria (1999), Portugal (1993) Spdin (1975) have introduced arrangements
that increase access to private health insuramcgpteific groups, but the Austrian system involves
collective rather than individual decision makimgnile the Portuguese and Spanish systems still
require the payment of statutory contributionstteochoice is one of public or privgteovision

rather thaninsurance(Mossialos and Thomson 2004).
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choice, policy makers may even favour the outregtdlusion of some groups from
public coverage (the Dutch model). The implicatiothat either model will enhance
equity in funding health care if those who opt ofjtor who are excluded from,
public coverage continue to contribute to publgources — for example, through

taxation.

However, these arguments may be undermined by tantosispects of economic
theory as it applies to health insurance (Barr 1@#tler and Zeckhauser 2000).
Markets for health insurance suffer from ‘failurestating (mainly) to information.
This means they can only operate efficiently itar conditions hold: the
probabilities of ill health must be independengsléhan one and known and there
should be no major problems with adverse selectrmral hazard and monopoly.
Moral hazard and monopoly issues may feature ih pablic and private systems of
health insurance. The issue of most relevances@tper concerns adverse
selection, which arises because those seekingainsgirare able to conceal

information about their risk of ill health from imsers (Rothschild and Stiglitz 1976).

Where there is choice of more than one type oftheasurance ‘plan’, plans
offering a more generous level of benefits or adolevel of cost sharing will attract
individuals with a higher risk of ill health. Ingponse to the ensuing risk
segmentation, plans with a concentration of higksimust raise their premiums,
provoking low risks to switch to cheaper plans ~dwample, those with fewer
benefits or higher deductibles — or forego covergather, if either of these options
is open to them. This precipitates further premingas and exacerbates the problem
of segmentation. Ultimately, more generous plam®ime financially unstable and
are forced out of business. Researchers have showmadverse selection led to the
swift collapse of indemnity health insurance planthe United States (Cutler and
Zeckhauser 1997).

Health insurance markets suffering from adversecsiein are inefficient because
they prevent low risks from purchasing full covezemprehensive and free of cost
sharing — or cover at an actuarially fair pricejle/the threat of adverse selection
creates strong incentives for insurers to engageskrselection; that is, to attract low

risks and deter high risks (Barr 1998; Rice 20QIjless these incentives are curbed
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by regulation, older people and those in poor heaky not be able to obtain any
cover or cover at an affordable price.

Giving consumers a choice of public or private tieadsurance, as in Germany and
in the Netherlands prior to 1986, is similar ineeffto offering a choice of more than
one plan and is likely to result in two main out@sma market segmented by degree
of risk and financial barriers to private coverdgehigh risks. Negative effects can
be avoided, to some extent, by careful policy desigaddressed by regulation — for
example, abolishing choice and making health imsegaompulsory for the whole
population, prohibiting voluntary exit from the pigdsscheme by excluding some
groups from public coverage, as happened in thaé¥leinds in 1986, and more
incremental measures to tackle risk selection aogkase access to coverage, such as
cross-subsidies from private to public insuranceighter regulation of insurers,
including risk adjustment (Table 9).

In the following sections the paper examines whretie German and Dutch policies
have led to risk segmentation and created finabeaiers to private coverage. It
then assesses their impact on equity in fundingitheare and efficiency in
production, focusing on these particular analytaaicepts partly because
proponents of choice of public or private healtbuirance argue that it can enhance
equity and efficiency, but also because they amnengonly cited as key health policy
goals (Aday 1998; European Commission 2001b; WH@DFPA

Two caveats are worth noting. First, the GermanRuidh policies were not
intended to curb public expenditure or stimulatmpetition by expanding consumer
choice. In the context of partial rather than urse¢coverage, they aimed to
increase equity in access to health care by offgirblic coverage to individuals
who had previously relied on private coverage. Tlhusy allowed people to optto
the public scheme, whereas contemporary proposaltoaenable people to optit

of it. However, once people had opted into the jouidtheme they were then also
free to opt out of it, so analysis of the Germad Bitch experience may usefully

inform current and future debates, not least bylighting potential policy

% Due to space constraints, lack of data and asalytomplexity the paper does not consider other
criteria such as efficiency in resource allocatiguality, responsiveness or impact on health status
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implications and demonstrating the nature and éxderegulation required to
preserve the policy goals noted above.

Second, the analysis that follows is not basednyrigeal benchmark for equity and
efficiency in health insurance markets. Ratheroiisiders the impact of opting out
(or exclusion, as is now the case in the Nethedpimdcomparison to a system of
universal public coverage, as this is the stamioigt for current debates about health
insurance choices in European health systems. yEguidt efficiency may have
multiple interpretations. The paper considers wlesimilar individuals are treated
equally based on the extent to which public contrdns or private premiums are
detached from characteristics such as age, incfammgly size and health status
(horizontal equity); and the degree of progresgivittunding health care based on
the extent to which richer people contribute or pegportionately more than poorer
people (vertical equity). For efficiency in prodwct, which can be defined as
obtaining maximum output from given inputs, we adaswhether competition
based on risk selection rather than price and tydalivers incentives for private
insurers in Germany and the Netherlands to makesgaiproductive efficiency; the
extent to which private insurers minimise operatingts by avoiding administrative
waste; and the extent to which they attempt to td¥weir prices by controlling

provider payment and behaviour (Barr 1998).
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Table 9 Choice of public or private health insurane: policy outcomes and regulatory responses

Policy outcomes

Risk selection by private =

insurers leading to a
segmented market

Limited access to private =

plans for high risks

Source: Authors’ research

Regulatory responses
abolish choice of public or private =

health insurance; replace with a
universal compulsory plan

prohibit voluntary exit from the
public plan by excluding some
groups from public coverage
introduce cross-subsidies from th
private to the public plan

restrict access to the public plan 1
those who choose the private pla

tighten regulation of private plans
through risk adjustment

tighten regulation of private plans
through open enrolment, lifetime
cover and community-rated
premiums

tighten regulation of private plans
by introducing mandatory pooling
and product and price controls
raise the earnings/income thresht
making more people eligible to
join the public plan

Note: x = not appliedy” = applied

Implications
adverse selection no longer a threat

loss of public contributions and

potential for concentration of high risk

in the public plan

Germany

X

X

may not be sufficient to compensate t x

public plan
may be contested under EU
competition law

high risks may not be able to pay risir v’

private premiums

v

crude risk adjustment may encourage x

risk selection

sophisticated risk adjustment may be

technically difficult to implement
may encourage risk selection

may encourage risk selection

may entrench existing risk
segmentation
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(proposed in current policy

debates)

1994 restricted to <65
2000 restricted to <55

private insurers must offer
lifetime cover with ageing
reserves to prevent
premiums rising with age
2000 standard policy for
>55

annually; higher than
average increase in 2003

Netherlands

X

v

v

(planned, with effect from
2006)

1986 higher earners
excluded from public
coverage

1986 cross-subsidy from
private to public plan

1986 higher earners
excluded from public
coverage

1986 standard policy for
>65

1994, 1997, 1998, 2000



Comparison of policy outcomes and regulatory respases

The development of choice of public or private he#h insurance

Germany is currently the only country in Europ@ti@r individuals choice of public
or private health insurance. Enrolment in the pubthemeGesetzliche
KrankenversicherungsKYV) is compulsory for all non-public sector empéag
earning less than €46,344 a year (in 2004) (Busddréesberg 2004). Those with
earnings above this threshold and their dependabtsit 20% of the population)
have three options: they can remain in the GKVy tten opt for substitutive private
health insurance, which exempts them from contirig