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Abstract of Thesis

This thesis is an exploratory study which attempts to shed light on the rhetoric,
ideology and practice concerning the role of the Cyprus Attorney General’s Office in
prosecutions, and aims to enhance understanding of its functions. It is mainly based
on empirical data gathered during a five-month period in the Office, involving
observation, semi-structured interviews with Law Officers and examination of
criminal files. The findings are supplemented by an examination of the internal
circulars, press releases and documents of the four Attorney Generals who have
served since the establishment of the Cyprus Republic; and by interviews carried out

with three of those four office-holders.

The Constitution, while recognising the right to private prosecutions, entrusts the
Attorney General with the overall responsibility for all prosecutions and with broad
powers in the execution of his functions. However, the statutory legislation has not
determined the exact parameters of his broad role and has afforded great latitude to

the post-holder in the specification and use of his powers.

The findings of this research indicate that the Attorney General serves as the head of
the prosecution system and exercises control over all prosecutions in the jurisdiction,
although he is closely dealing with only the most serious cases, and those regarded as
exceptional, complex, or in need of particular attention. Although his Office does not
have an immediate investigatory role, its broad powers regarding investigations
provide an obstacle to the absolute control of the investigative stage by the police. The
Attorney General determines and formulates the prosecution policy of his Office, and
also the overall prosecution policy in the jurisdiction. Furthermore, he provides a
central and relatively tight control of all diversionary decisions. One of the most
crucial functions that the Law Office appears to perform is that it serves as a forum of
appeal where all prosecutorial actions (or inaction) by other prosecuting agencies can
be reviewed: the public require the Law Office’s intervention in cases that do not
usually belong to its workload, when they judge that they are not being handled
properly by the police; they ask for its intervention when investigations are not carried

out properly; and they apply for a review or overturn of police prosecutorial decisions.
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Chapter One: Introduction

CHAPTER ONE

Introduction

‘(T)he constitutional powers of the Attorney General...are due to the need
for control, oversight and organisation of the prosecution system by an
independent...public prosecutor who will ensure the objective and fair
functioning of the criminal justice system and will protect the public

interest.” (Loucaides 1974:44)

This thesis is an exploratory study which attempts to shed light on the rhetoric, the

ideology and the practice concerning the role of the Cyprus Attorney General’s Office
in prosecutions and aims to enhance understanding of its functions. More specifically,

it has three main objectives:

Firstly, to give a comprehensive account of the legal framework regarding the role of
the Attorney General’s Office (AG’s Office) in prosecutions and to explore the
rhetoric that has been developed over time in this area, as well as to reveal some
contradictions and varying interpretations within this rhetoric. It is widely accepted
that the ‘law in the books’ or the official rhetoric about a certain area does not utterly
correspond to the ‘law in action’, but since the former ‘constrains, enables, and
channels’ (Johnson 2002:13) the actual reality — even if this is done through the
context of many other factors — it still merits careful scrutiny. Given the very broad
legal provisions and the great discretion that is afforded to the Attorney General to
specify his powers, it is also essential to examine historically how the successive

office-holders themselves have interpreted their role.



Chapter One: Introduction

Secondly, to uncover the ideology that characterises the Law Officers’' approach to
their role. As Lacey (1994:7) advocates, a full picture about criminal justice agencies
cannot be gained merely by learning their legal status: ‘To get a real sense of how
their discretionary powers are exercised, we also need to know a great deal about the
cultural context in which these agents are operating, and about how they themselves
see their task.” It is, therefore, important to gain an appreciation of the Law Officers’
own understanding and attitudes towards their functions which, presumably, also

infuse and influence their practices.

Thirdly, to explore the practices developed in the Law Office when discharging its
prosecutorial functions. This will provide a first insight into the actual day-to-day

activity of the Office regarding prosecutions.’

In all countries there is a state agency entrusted with the power and the responsibility
for all, or a significant part, of criminal prosecutions; especially with the crucial
decision as to whether criminal cases should be forwarded to the courts or not.
Naturally, the prosecuting authorities’ specific structures, additional functions and
powers differ from country to country for they are rooted in the history and the legal
culture of the jurisdictions in which they are found. Nevertheless, the pivotal position
that public prosecution services occupy in the criminal justice system is equally

emphasised and appraised in every jurisdiction.

In Cyprus, the Constitution, although preserving the right to private prosecution,
entrusts the Attorney General with a central role and wide powers as far as
prosecutions are concerned. The Attorney General’s Office, introduced in Cyprus for
the first time during British rule, was retained by the Constitution after Cyprus gained
independence (1960) and was granted an indépendent rather than a political status. In

addition to functioning as the Legal Service of the Government, the AG’s Office is

! “Law Office’ is another name for the Attomey General’s Office, and ‘Law Officers’ is the term used
for the Counsel working at the Law Office.

2 For the term ‘practice’, the definition given by Lacey (1994:31) is preferred: ‘a relatively structured
field of action of agents or groups of agents, which can only be understood in terms of the assumptions,
values, goals, and interpretive frames which inform the agents’ actions and infuse the surrounding

context in which those actions take place.’
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Chapter One: Introduction

also vested with the ultimate responsibility for, and control of, all prosecutions, and its
role in this area appears far broader and more multifarious than that of its counterpart

in England and Wales has ever been.

This research seeks to explore the role of the Attorney General’s Office in
prosecutions. The history of prosecutions in Cyprus after 1960 is characterised by the
affirmation on any given opportunity of the supremacy of the Attorney General over
the rest of the actors involved in prbsecutions. However, this has never been
combined with a detailed and thorough appraisal of the AG’s exact role in the process.
Over the years, a number of important elements crucial to an understanding of the
Law Office’s constitutional position, its workload and the functions that it is called

upon to fulfil have been left out of discussions on the prosecutorial role of the Office.

This dearth of knowledge about the Law Office is not only confined to information
about its workings in practice, but it firstly applies to matters of theory and rhetoric
concerning its role within the prosecution system. This is partly attributable to the fact
that legal provisions in this area have remained llimited and vague, allowing the
holders of the Office wide discretion. The way that this discretion has been interpreted
by successive Attorney Generals also remains unexplored, as do the practices that
have been developed concerning the role of the Law Office in prosecutions. The Law
Office has managed to retain a certain mystique as far as the execution of its functions
is concerned. Consequently, very little is known about the role that the AG is

supposed to, is expected to and actually does play in the prosecution system.

This thesis is based on empirical data gathered during a five-month fieldwork period
at the AG’s Office which involved observation, semi-structured interviews with Law
Officers and examination of criminal files. The findings are supplemented by the
results of an examination of the internal circulars, press releases and documents of the
four Attorney Generals who have served since the establishment of the Cyprus
Republic; and by interviews carried out with three of those four office-holders. The

findings of this research are set out and discussed in the following chapters.

Before proceeding to the situation in Cyprus, in Chapter Two a comparative

description of prosecution services in a number of other jurisdictions — including
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Chapter One: Introduction

some of those traditionally associated with the common law tradition, as well as some
associated with the continental one — will be attempted. The distinct choices and paths
that different legal systems have followed will be explored. Emphasis will be given to
the organisation of prosecution authorities and their constitutional position especially
in relation to the other agencies involved in prosecutions, their role in investigations,
and the way different prosecution systems approach the issues of prosecutorial
discretion, diversion from prosecution and the formulation of prosecution criteria and

policies.

Chapter Three will detail my research strategy and explain the specific
methodological choices I have made. The lack of any prior scientific knowledge or
research has dictated the choice of an exploratory study, instead of a theory-testing
strategy, and a flexible methodology. This will be explained in the first part of the
chapter, followed by an explanation of the necessity of two broad research strategies.
In the second part, the first research strategy (fieldwork in the AG’s Office) will be
developed, starting from the description of the process of negotiating access to the
AG’s Office and followed by an account of the three different techniques of data
collection (observation, documentary survey and semi-structured interviews). In the
third part, the second research strategy, including a documentary analysis of internal
circulars; press releases, memoranda, etc, issued by the successive AGs, as well as
interviews with the AGs themselves, will be presented, followed by the development
of an argument about the reliability and validity of the research and the approach to

data analysis (fourth part).

The next chapter, Chapter Four, will serve as an introduction to Cyprus law and its
prosecution system. It will commence with a brief historical background of the legal
system in Cyprus, followed by an outline of the criminal justice process and an
ekplanation of the Cyprus pre-trial procedure. This is useful in gaining an
understanding of the origins and the general characteristics of Cyprus law and
criminal process that, arguably, partly explain some of the choices adopted regarding
prosecutions. Finally, the chapter will conclude with a study of the evolution and the
legal framework of the prosecution system. This is essential in order to understand the
inter-relationships of the various agencies that maintain an involvement in

prosecutions and the extensive powers and key role of the AG’s Office.
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Chapter One: Introduction

Chapters Four, Five and Six will present the results of my empirical study on the role
of the AG’s Office in prosecutions and the way in which the AG’s broad and vague
powers are interpreted and translated in practice. In Chapter Five, the workload of
the AG’s Office, and the various functions which it is called to fulfil regarding
different categories of cases, will be explored. In the light of his overall control of
prosecutions, and also the coexisting power of the police (as well as other agencies) to
institute prosecutions, it is interesting to examine which cases the AG is expected to
and actually does closely deal with and which others are left to the police to manage.
In Chapter Six the role that the AG plays during investigations will be examined. In
accordance with the wide powers that are delegated to him generally as far as
prosecutions are concerned, the AG in Cyprus, in contrast to his common law
background, is also entrusted with an important role in investigations. In Chapter
Seven his role in the formulation of prosecution policies will be described and an
examination of the policies/criteria developed in the Law Office will be provided.
Each of these three chapters will be divided into three main themes which reflect the
objectives of my thesis: (i) the rhetoric that has been developed over time concerning
these areas, combined with the manner in which successive AGs have approached
their role; (ii) the ideology developed in the Law Office and, in particular, the
approach of the Law Officers towards these particular functions; and (iii) the nature of

the practices observed in the Law Office.

In Chapter Eight all the findings of my research will be drawn together and further
discussed so that the role of the Attorney General’s Office in prosecutions can be
elucidated and more profoundly understood. Implications for further research and

reform proposals will also be considered.

‘If we are to make sense of this chaotic picture, we will have to look
beyond official criminal justice rhetoric to the reality of criminal justice
practice — whilst also recognising the sense in which the rhetoric is a part

of the reality.” (Lacey 1994:33)
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CHAPTER TWO

Comparative Analysis of Prosecution Systems

‘Traditionally, European legal systems are described to include at least
two cultures: (a) two cultures regarding the organisation of the criminal

procedure (adversarial and inquisitorial systems), (b) two cultures

regarding the requirements for deciding whether or not to engage

prosecution (principle of legality and principle of opportunity), (¢) two
cultures regarding the role of the authorities entrusted with investigating
and prosecuting alleged offenders. In reality, we can no longer establish
such clear-cut distinctions. All our countries are taking from each other
what they find suits better their own needs.” (Schwimmer 2000:8)
(Emphasis added)

Before focusing on my own research into the role of the Cyprus Attorney General’s

Office in prosecutions, in this chapter, a comparative description of prosecution
systems in a number of other jurisdictions will be attempted, bearing in mind that ‘it is
impossible to understand prosecution in one country or culture without seeing how it

differs from prosecution elsewhere’ (Johnson 2002:89).

In the first section, the origins, constitutional position and organisation of prosecution
services in three common law countries (England and Wales, Ireland and Northern
Ireland), a mixed jurisdiction (Scotland), as well as a number of inquisitorial
jurisdictions (mainly France, Germany and the Netherlands) will be described. The
second section will deal with the role of the prosecuting authorities in investigations
and the third one with the way different prosecution systems appfoach the issues of

prosecutorial discretion, diversion from prosecution and the formulation of
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Chapter Two: Comparative Analysis of Prosecution Systems

prosecution criteria and policies. This comparative analysis will not be constrained to
a theoretical description of the systems; wherever empirical studies are available they
will be cited, so that an insight into matters of practice, as well as principle, can be
achieved. However, it has to be noted that, regrettably, empirical research studies in
inquisitorial jurisdictions are significantly limited in comparison to the ones available

in common law jurisdictions.'

This review is necessarily selective, as it is impossible for a single chapter to cover all
the issues related to prosecutorial arrangements in a number of countries. The main
focus will be on the aforementioned areas, for three reasons: firstly, these concern
characteristics that distinguish one jurisdiction from another (usually deriving from
the common law tradition or the civil law one) and, therefore, illuminate both the
different choices adopted by various legal systems and also their implications;
secondly, they have represented controversial topics of discussion among academics
and practitioners, and at times have been included in the agenda of various
Commissions vested with the duty to examine reforms in various jurisdictions; and
finally, and most importantly, these very issues emerge from my own research as
crucial areas for the understanding of the role of the Cyprus Attorney General’s Office

in prosecutions.

I. ORIGINS, CONSTITUTIONAL POSITION AND ORGANISATION OF
PROSECUTION SERVICES

‘In the history of criminal law the institution of a prosecuting authority is
a relatively new feature. It first appeared in the wake of the French
revolution after which it, gradually, took up its position as a central
institution in the legal systems of continental Europe. It is only in the past
few decades that it has become established as a feature of common law

systems.” (Jehle 2000:27)

If we consider the development of the prosecution arrangements in various countries,

it is evident that many jurisdictions have always been grappling with the question of

! This is a common acknowledgment: see e.g. Field and West (2003:262) and Hodgson (2001:2-5).
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the position of the prosecution service within the state structure and its relationship
with the police. There is a long tradition in civil law systems of public prosecutors
taking responsibility for prosecutions in the public interest, which pre-dates the
creation of police forces. In the common law tradition, by contrast, as Stenning
(1986:17) describes, ‘the system of criminal prosecutions...relied heavily upon the
initiative of private individuals, rather than being exclusively controlled by public
authorities.” In most common law countries the notion of a separate prosecution
agency emerged after police forces had already been established, and is not so
embedded within the common law culture. During the course of the last century,
however, independent prosecution services established themselves and took

responsibility for prosecutions.

England and Wales

The history of the prosecutorial arrangements in England and Wales® charts a
progression from a clearly private activity to a half-hearted introduction of a public
prosecution service in the mid 1980s, and then, after a series of piecemeal reforms, to
the more recent changes (Criminal Justice Act 2003) t};at may potentially alter the

whole philosophy of public prosecutions in this country.

Until the nineteenth century, in England and Wales, there was no public official
responsible for ensuring that crimes were prosecuted. Emphasis was placed upon the
concept of individual responsibility in the administration of criminal justice and, thus,
the responsibility for prosecuting the perpetrators of crimes lay predominantly with,
and at the discretion of, private individuals. As Sanders (1996:xii) remarks, ‘(v)ictims
who wished to prosecute did so by bringing an action which, in legal form, was
similar to a civil action.” Since the early part of the nineteenth century, as the police
developed and their powers increased, they progressively replaced the old system of

law enforcement. As a result of evolution rather than of any deliberate decision, the

% See Langbein (1973), Hay (1983) and Hetherington (1989) for a comprehensive account of the origins
and the history of public prosecutions in common law.

? Langbein (1973:318) refers to the inherent fallacies of such a system: ‘The obvious drawback to any
system of gratuitous citizen prosecution is that it is unreliable. There will be cases where there are no
aggrieved citizens who survive to prosecute, and others where the aggrieved citizens will decline to

prosecute, or be inept at it.”
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police had become convenient substitutes for private prosecutors. However, no
specific prosecution powers or responsibilities were conferred on the police and
private prosecutions remained the model on which police prosecutions were based.*
Sanders (2004:100) points out that ‘(i)n the absence of specific laws to regulate their
prosecutions, the police evolved their own systems. They prosecuted most of their
own cases in the Magistrates’ Courts... and for Crown Court cases... they instructed
solicitors who then instructed barristers.” Eventually, many police forces set up their
own in-house departments of prosecuting solicitors or employed local firms of

solicitors to act on their behalf.

Thus, throughout the nineteenth and twentieth centuries (until 1986), the police
controlled the vast majority of prosecutions, with the exception of a small minority of
the most complex and serious cases which were prosecuted by the Director of Public
Prosecutions (DPP). The Office of the DPP was established in 1879 and was
characterised as a ‘compromise between those who wanted to retain England’s
unsystematic approach to prosecution and those who wanted prosecutions in general
to be structured and controlled as was believed to happen in most of Europe’ (Sanders
1996:xii).” Previously, as a result of voices against the prosecution function of the
police, there had been unsuccessful attempts to introduce a system of public
prosecutions (with the Bills of 1872 and 1873). With the Prosecution of Offences Act
1879, the government avoided a radical change to the existing system and indeed gave

retrospective legitimacy to the previous arrangements.*

During the 1980s, complaints and opposition to the system of police prosecutions
increased. In 1970 the Committee of JUSTICE,’ as a result of their inquiry into the
problems relating to contemporary prosecution practices, published a report in which
they highlighted the danger to public perception and the quality of justice when the
same police officer decides on whether to charge a suspect, selects the charge, acts as

prosecutor, and also takes the stand as his or her own chief witness. This report, as

4 This legal form of police prosecutions with all its accompaniments survived the mid-1980s changes to
the system. See Sanders (1996) and Bennion (1986:3-4).

% Sanders refers to Hay’s (1983) analysis.

¢ See Edwards (1964).

7 The British Section of the International Commission of Jurists.

26



Chapter Two: Comparative Analysis of Prosecution Systems

well as a report by Sir Henry Fisher in 1977 after the Confait Case® and growing
public concern, led to the appointment of a Royal Commission on Criminal Procedure
under the chairmanship of Sir Cyril Philips. They reported in 1981, recommending the
establishment of a separate service responsible for the prosecution of all offences,’

taking into account the following main considerations:

‘(a) concerns that combining the role of investigation and prosecution invests
too much power and responsibility in one organisation; (b) the desirability, from
a public confidence perspective and in order to secure a balanced criminal
justice system, of separating the investigative and prosecutorial functions; (c)
inconsistencies in prosecution policy across the country and concerns that too
many cases were being prosecuted on the basis of insufficient evidence; and (d)
a desire for greater accountability and openness and common standards on the

part of prosecutors’ (Criminal Justice Review Group 2000:69-70).

The government, acting on the recommendation of the Commission, enacted the
Prosecution of Offences Act 1985, which created the Crown Prosecution Service
(CPS). The CPS became operational on 1 October 1986. It was a national service
headed by the DPP and formally accountable to the Attorney General. It was
organised into areas and branches, each branch serving the police area to which it
corresponded.” Each area was headed by a Chief Crown Prosecutor who was

responsible to the DPP for supervising the operation of the service in his area."

¥ R v. Leighton, Lattimore and Salih (1975) 62 Crim. App. R. 53.

° But with considerably fewer powers than their Scottish counterpart, contrary to some of the
suggestions heard in the Commission.

' The CPS was originally organised into 31 areas, which in most cases were built on existing
prosecuting solicitors’ departments for each police force. In 1993 it was reorganised into 13 regions
with strong control from the London headquarters but this was criticised by the Glidewell Report
(Glidewell 1998) as a mistake which led to over-centralisation. In 1999 42 separate CPS areas were
created, coextensive with the police areas, to facilitate the suggestion in the report that more decisions
be taken locally rather than centrally. For a further discussion, see Ashworth (2000).

' Prosecution of Offences Act 1985, s. 1 (1) (b) (as initially enacted).
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The new service had a duty to take over the conduct of all criminal prosecutions’
instituted by the police and advise the police forces on matters relating to criminal
offences. It was also empowered to discontinue prosecutions or drop and amend
specific charges when they disagreed with initial police decisions. The CPS was not
given any role concerning prosecutions brought by a series of other organisations,
such as the Serious Fraud Office, the Health and Safety Executive, the Environment
Agency, etc. Neither was it given any powers to institute proceedings itself, nor a role
regarding the investigative stage of a case, contrary to some suggestions heard for the

adoption of a public prosecution system similar to the Scottish one.

Even since its creation, the CPS has been the subject of considerable adverse publicity
and criticism. As Belloni and Hodgson (2000:106) report, the CPS was criticised ‘for
the very weaknesses which it was set up to remedy: a lack of objectivity and legal
scrutiny in the decision to prosecute; inconsistency in the decision to prosecute and in
the choice of offence; and an inability or disinclination to weed out even obviously
weak cases at an early stage in the process.” Fionda (1995) reports that the CPS, in the
early days of its creation, experienced criticism from various groups from all branches
of the criminal justice process, such as the Association of Chief Police Officers, the
General Council of the Bar and the Magistrates’ Association. ‘The staff shortages, the
incdmpetence of CPS staff and outside agents contracted to conduct prosecutions,
poor administration and the civil service mentality of the service’ (Fionda 1995:19)
were some of the criticisms leveled at the CPS which were partly adopted by the
Commons House Affairs Committee in 1989" and the Audit Commission" in the

same ye€ar.

A series of research studies revealed deficiencies in the CPS performance but at the
same time commented on inherent structural problems of the system that could not be
easily overcome, and also pointed at the conflicting expectations that the service was
called to fulfil. Ashworth (2000:274) pointed out: ‘(0o)n the one hand there has been

criticism of the CPS for discontinuing too many cases; on the other hand there has

12 With the exception of the prosecutions concerning some minor offences.

13 House of Commons, Crown Prosecution Service, Fourth Report of the Home Affairs Committee,
H.M.S.0. (London 1989).

' National Audit Office (1989).
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been criticism that too many Crown Court cases end in acquittal, suggesting that the

CPS is not fulfilling its function of weeding out weak cases.’

Research studies (e.g. Crisp and Moxon 1994), as well as the CPS’s own surveys,"
found that discontinuance rates have been rising in the years since the introduction of
the CPS.' This could have been seen as a positive trend and as an indication that the
CPS was actively screening cases but some commentators (e.g. Rose 1996) were
critical that too many cases were dropped on efficiency grounds." Closely related to
these criticisms were accusations that too many cases used to be downgraded by the
CPS, either by amending the charges preferred by the police or by accepting a plea of

guilty to a lesser offence."

Nevertheless, a decline in the number of convictions for indictable offences, as well as
a rise in the number of non-jury acquittals, was observed since the introduction of the
CPS, which suggested that prosecutors allowed too many weak cases to be forwarded
to courts. A study by Block et al. in 1993 involved an examination of 100 case files in
which there had been a non-jury acquittal and tried to identify the proportion of cases
where this acquittal could have been foreseen. They found that in 55 per cent of them,
evidential deficiencies were sufficient to make acquittal either vclearly foreseeable (27
per cent) or possibly foreseeable (28 per cent) and in 15 per cent of the cases the
evidential weakness was apparent before the committal. A similar study by Baldwin
(1997) found that 80 per cent of non-jury acquittals were foreseeable. Prosecutors
failed to discontinue weak cases due to lack of experience or self-confidence and
tended simply to endorse the initial police decision. Although in some cases it was

very obvious that the chances of acquittal were very high, Baldwin reports that it

1> See Crown Prosecution Service’s Annual Reports and Discontinuance Surveys (1993, 1994).

'® However, in 2003-04 the proportion of cases discontinued decreased to 13.8 per cent, from 16.2 per
cent in 2001-02. Ashworth and Redmayne (2005:193-196) argue that this is probably due to the
changes brought by the Criminal Justice Act 2003 which transferred the authority to charge from the
Police to the CPS.

' The Glidewell Report (1998) also expressed concern on this issue.

'® See Ashworth (2000) commenting on the significant structural pressures exercised on the CPS to be
flexible in adopting various forms of charge reduction and referring to research by Cretney and Davis

(1995) and Hoyle (1998) confirming this practice.
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appeared easier for the prosecutors ‘to pass the buck to the courts’ (1997:542) than to
discontinue. As Ashworth (2000) points out, the most worrying finding of Baldwin’s
research was that some prosecutors shared a common value system with the police.
Baldwin reports that ‘some prosecutors remain stubbornly of the view that the
defendant may do the decent thing and plead guilty’ (1997:548) even in apparently
weak cases — a view that reflects a classic police attitude — and they also believed that
serious cases ought to be prosecuted ‘almost irrespective of considerations as to the
evidential strength’ (Baldwin 1997:551).” Ashworth (2000:277) concludes that ‘(t)his
shows that the CPS has not been successful in inculcating an independent ethical
approach, based on the model of the “Minister of Justice”, in the minds and conduct

of certain Crown Prosecutors.’

Furthermore, research by McConville ef al. (1991) found that prosecutors, constrained
by police-generated information, most of the time, used to endorse the initial police
view of a case. Cases were constructed by the police presenting evidence in a way
which pointed to the disposal that they preferred. That research confirmed previous
arguments by Sanders (1986¢) that the CPS could not be independent of the police,
partly because they relied on the police for information; the police had the power to
construct cases for prosecutions and made weak cases appear strong.”® Moreover,
McConville et al. pointed out that prosecutors also lacked the incentive to weed out
weak cases as, in an adversarial system, the goal of the CPS was to assist the police in
achieving a maximum conviction rate; a half-hearted attempt to graft an inquisitorial

element on to an adversarial system was destined to fail.

Many academics argued that the failure of the CPS to live up to their promises was
inevitable precisely because deeper changes in the system were not introduced: ‘In a
system where the prosecutor becomes involved in a case at a stage when the odds are

already stacked in favour of prosecution, the objective and independent review of files

' See a similar finding of the research by Hoyano et al. (1997). They found that in some cases
prosecutors felt under pressure to continue a prosecution in serious cases even when the case was weak,
especially where a decision not to prosecute might have resulted in public or press criticism.

% This is more problematic due to the prosecutors’ practice when reviewing the cases to rely mostly on
police summaries, which proved to be very selective and sometimes misleading (Baldwin and Bedward
1991).
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which is expected of them is a difficult duty to carry out.’ (Fionda 1995:59).
Prosecution practices were not altered dramatically because the structural relationship
between the CPS and the police remained problematic and ill defined.*’ The police
retained their power to charge and make the initial decision of instituting a
prosecution and the CPS was given only a reactive role, namely to review a police
decision to prosecute based only on evidence collected by the police themselves.
Sanders (2004:105) argues that the fact that the CPS had been characterised as a
police-dependent body was ‘not just a matter of, in many instances, over-
identification with police goals and ideology, but also a structural problem: that, while
the police made the in@t'ia] decisions, the CPS were not decision makers, but decision-

reversers.’

Over the years, there has been a series of attempts to clarify the relationship between
the CPS and the police, and efforts made to establish closer cooperation between the
two services during the stage prior to charge.”? With the Criminal Justice Act 2003,
however, more radical changes have been introduced which ‘mark a significant
reorientation of the English prosecution system’ (Ashworth and Redmayne 2005:173).
The Criminal Justice Act 2003 implements many of the changes suggested by Lord
Justice Auld (2001) in order to improve the effectiveness and efficiency of the
criminal justice system in England and Wales. As far as prosecutions were concerned,
Auld (2001) concluded that one contributor to the high level of discontinuances was
the ‘overcharging’ by the police and the failure of the CPS to remedy it at an early
stage. He identified one of the causes of this to be the fact that it was the police who
initiated prosecutions, leaving the CPS to review the charge at a later stage and, in
doing so, to apply a more stringent test than that of the police. To resolve these
problems, Auld suggested that the CPS should become involved earlier in the process

and be given the power to determine the charge and initiate the prosecution.

2 See inter alia Ashworth (2000), Belloni and Hodgson (2000), Leng ef al. (1996), Fionda (1995,
Chapter 2).
%2 See the next section for a review of the gradual changes implemented as a result of recommendations

of various commissions.
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Therefore, with the Criminal Justice Act 2003 the responsibility for charging suspects
and, thus, initiating criminal proceedings in all but very minor offences is transferred
from the police to the CPS. The new legislation provides for new, extensive powers
allocated to the CPS and the DPP? to enable them to discharge their new functions. It
also emphasises and facilitates the early consultations between the police investigators
and ‘duty prosecutors’ before a charge is preferred.* Since the provisions of the CJA
2003 involve considerable resource and organisational implications, the new system
will come into being gradually. It remains to be seen whether in practice it will
achieve its objectives.”” Ashworth and Redmayne (2005:178) argue that ‘the success of
the new arrangements will inevitably turn on the commitment of the police and the

CPS to implement the full spirit of the new division of responsibilities.’*

Ireland

Prosecutorial arrangements in Ireland are heavily shaped by their common law
origins. Their development has evolved in an ad hoc manner rather than in a planned
fashion since the last century and, as a result, currently, ‘the prosecutorial process in
Ireland is governed by a mixture of common law and statute law which subjects it to a
relatively loose form of regulation’ (Walsh 2004:283). Furthermore, most of the key
relationships between the various agencies involved in prosecution ‘are regulated by
custom, convention, informal liaison and a limited body of case law rather than

statutory framework’ (Osborne 1997:23).

2 E.g. the power of the DPP to issue guidance to custody officers as to how detained persons should be
dealt with and as to what the police ought to do to facilitate the decisions on charge by prosecutors. The
first edition of the DPP’s guidance was issued in May 2004 and the second one in January 2005.

* For a detailed ana]ysfs of the new legislation, see Brownlee (2004).

* As stated in Brownlee (2004:897), the new system’s objectives were: ‘the elimination at the earliest
opportunity of hopeless cases, the production of more robust prosecution cases, the elimination of
unnecessary or unwarranted delays...and the reduction of the number of trials that “crack” through the
... acceptance of guilty pleas to reduced charges at a late stage in the process.’

% In advance of the passing of the CJA 2003, a pilot statutory charging scheme had operated in five
CPS areas to test Auld’s proposals. This scheme resulted in what was seen as a high level of success.
The CPS reported that the benefits included a significant improvement in discontinuance rates and a

reduction in the number of charges being dropped or changed (PA Consulting Group 2003).
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As in England and Wales, before the organisation of police forces, criminal
prosecutions were brought by private individuals, mostly by the victims of a crime.
However, while this model of implementation of-the criminal law may have sufficed
for England and Wales for a longer period of time, ‘in Ireland it began to reveal its
deficiencies in the second half of the eighteenth century, as the consequences of a
community polarised on religious and political grounds began to emerge.” (Osborne
1997:9). Bell (1989) reports that even the device of offering rewards to induce private
prosecution failed and there was a growing concern over widespread abuses of the
system. The same writer points out that, earlier than in other common law
jurisdictions, ‘(i)n Ireland...a deliberate policy was adopted to introduce a
professional system of law enforcement, the main reason being that its impartial

administration could not be otherwise guaranteed’ (Bell 1989:9).

Police prosecutions in Ireland can be traced to the establishment of an Irish
constabulary in 1836, replacing the county constabularies. It has to be noted, though,
that although police officers quickly dominated the petty courts, they were not given a
specific statutory responsibility for prosecutions and they prosecuteci- individual cases
in their common law capacity as private citizens. Besides police prosecutions, as early
as in 1801, Crown Solicitors responsible to the Attorney General were appointed for
every circuit in the country. Initially, they were responsible for forwarding to the
Attomey General information about cases which were listed for the next Assizes and
which might be proper for prosecution by the Crown. As Osborne (1997) reports,
during the years 1821-25, the categories of cases which were prosecuted by the
Crown were broadened from its previously narrowly-constructed criteria to include
almost every serious felony and, thus, the role of the Crown Solicitors was
significantly expanded. Again, these arrangements were not provided by a statute but
they were based on the common law and existed side by side with the right of private

prosecution.

With the Criminal Justice Act 1924 the Office of the Attorney General was placed on
a statutory basis and was entrusted with a monopoly over prosecutions on indictment.
However, the law did not interfere with the common law right of private individuals
and police officers to conduct prosecutions in summary cases. While legislation

governing the national police force (Garda Siochana) was introduced in 1924 and
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1925, it did not provide for the issue of prosecutions and the role of the police in
relation to the Attorney General’s (and later the DPP’s) role in prosecutions. The next
major statutory intervention was in 1974,” when most of the Attorney -General’s
prosecutorial functions were transferred to the Office of the DPP, again without

attempting to regulate the conduct of prosecutions.

As a result of the retention of the basic historical structures regarding prosecutions,
even today,' no single service has the overall control of prosecutions in Ireland and
‘there is frequently no clear demarcation of function between the variou's agencies
operating in this sphere.” (Osborne 1997:23). A number of agencies have concurrent
responsibility for aspects of criminal prosecutions in Irelahd. These include the Garda
Siochdna, the Office of the DPP, Local State Solicitors and, until recently, the Office
of the Chief State Solicitor (CSS).

The Garda Siochdna have assumed the role of public prosecutor in the lowest courts.
As an organisation, they are responsible to the Minister for Justice and are totally
independent of the DPP, the Attorney General and all other agencies. The decision to
prosecute is most commonly exercised by the Garda Siochdna alone, although, with
increasing frequency, the police are referring some cases to the DPP prior to charge.
Such referrals, however, remain a small minority of the total number of offences
prosecuted, although they appear to account for a large proportion of the more serious
offences. All offences which are to be prosecuted on indictment must be referred to
the DPP, while some others are referred in any event as a matter” of practice.
Unfortunately, there has been no empirical research into this issue. Nevertheless,
Bryett and Osborne (2000:33-34), when conducting a comparative analysis of various
prosecution systems, pointed out: ‘We have been unable to determine the preciée
criteria applied by the Garda Siochdna in deciding within their discretion whether to
refer a matter to the DPP, although it seems to approximate to the category of
indictable offences, a category which is much wider than the category of offences
which are prosecuted on indictment’. Garda prosecutions in the District Courts are

generally conducted by members of the force, the investigating officer or a

27 Prosecution of Offences Act (1974).
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prosecuting inspector or superintendent, while more complex summary cases are sent

to the State Solicitors.

As mentioned above, the Office of the DPP was established by the Prosecution of
Offences Act 1974, which conferred on the Director ‘all functions capable of being
performed in relation to criminal matters’ by the Attorney General immediately before
the passing of the Act. While he is a civil servant in the service of the State and is
appointed by the Government, the DPP is required by statute and by constitutional
convention to be independent in the performance of his duties. The Office of the DPP
is located in Dublin and has no regional representation. Until recently, it used to have
very few professional staff and the bulk of professional legal work in criminal
prosecutions was handled by the Office of the Chief State Solicitor (CSS) or Local
State Solicitors. The Director deals, in theory, with all indictable offences and those
which are complex and sensitive. He has no right to undertake summary proceedings
apart from those instituted in his name. He has no direct contact with the police and
receives files from them via the State Solicitors. Thus the CSS fulfils the role of
intermediary between the investigating Garda and the DPP in those files which are
referred to the Director’s Office. Furthermore, the CSS operates as the ‘solicitor’ for
the DPP in trials in the Dublin Circuit Criminal Court, the Special Criminal Court and
the Central Criminal Court. Nevertheless, until 2001, the CSS was responsible to the
Attorney General instead of the DPP and this was heavily criticised as leading to
‘abnormal consequences’. The 1999 Report of the Public Prosecution System Study
Group (Nally Report 1999) recommended that the staff of the CSS who perform
functions on behalf of the DPP should be transferred to the staff of the DPP, and that
the line of responsibility of Local State Solicitors should be altered to lead to the DPP
and not to the Attorney General. In 2001, the first part of the Nally recommendations

was implemented and the second part is currently in the process of being introduced.?®

Summarizing, it can be said that in Ireland: (a) the decision to charge in virtually
every case is made by the investigating Garda; (b) the vast majority of summary
offences are prosecuted by the Garda Siochana; (c) summary offences of complexity

are prosecuted by a State Solicitor on behalf of the Garda Shiochana; (d) summary

8 See the Annual Report (2004) of the DPP’s Office.
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offences of sensitivity are passed from the police to the DPP via the State Solicitors
and are prosecuted by a State Solicitor; (e) indictable offences are passed to the DPP’s
Office, and when they are to be tried summarily, such offences are prosecuted by the
State Solicitors, whereas when they are to be tried on indictment such offences are
prosecuted by an independent counsel briefed by a State Solicitor on behalf of the
DPP; and (f) the DPP does not have the right to undertake the conduct of prosecutions
instituted by private individuals or the police (Osborne 1997:41).

These complex and inconsistent prosecutorial arrangements have been the subject of
considerable criticism,” and have been scrutinised by the Public Prosecution System
Study Group mentioned above (working under the auspices of the Office of the
Attorney General and chaired by Mr Nally, former Secretary to the Government).
Included, amongst other things, in the Group’s terms of reference was the question of
‘whether there is a continuing role for the Garda to prosecute as well as to investigate
crime’. The repoﬁ by Nally’s Group concluded that, while there was scope for
improvement in co-ordination and effectiveness, the existing system should not be
replaced with a unified prosecution service. The Group reached this conclusion
largely on grounds of financial considerations and general confidence in the current

arrangements expressed during the course of its consultations.

Northern Ireland

Northern Ireland shared a joint legal heritage With Ireland until the establishment of
the Irish Free State in 1922 and, therefore, the historical development of criminal
prosecutions until that time was common to these two jurisdictions. However, the
introduction of the Prosecution of Offences Order (1972) and most importantly the
recent introduction of the Justice (Northern Ireland) Act (2002) resulted in the
adoption of a modern public prosecution system in Northern Ireland considerably

different from its Irish counterpart.

Even after 1922, and until 1972, the structure of criminal prosecutions in Northern
Ireland bore considerable resemblance to the system as it presently exists in Ireland

and as described above. In a report of the Working Party on Public Prosecutions in

% See Osborne (1997) and Bryett and Osborne (2000).
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1971 a summary of the system, as it existed at that time, was given which confirmed
the similar prosecutorial arrangements in force.** During the years 1969 to 1971,
these arrangements received the attention of two government-appointed groups. The
Hunt Committee, reporting in 1969,”' was critical of the practice of the police in
undertaking the majority of prosecutions. They expressed a concern that the
impartiality of the police might be questioned if they were responsible for deciding
who shall be prosecuted and thereafter acting in court as prosecutors. A concern was
also expressed about the impression given of an over-close relationship between the
police and the courts. The Hunt Report concluded that consideration should be given
to the establishment of an independent prosecution service along the lines of the
Scottish procurators fiscal. The MacDermott Committee, constituted to study this
recommendation and give their advice, found ‘that it would be quite impractical to
graft the Scottish system onto our system of criminal jurisprudence.’* However, they
did reach the conclusion that, as a matter of general principle, prosecutions should be
conducted by public prosecutors, independent of the investigating process and of
political influence. They recommended the establishment of a Department of Public
Prosecutions staffed with full-time lawyers who would be responsible for

prosecutions brought in all courts, other than minor summary cases.

In 1972 the Prosecution of Offences Order was introduced which established the
Department of the Director of Public Prosecutions, adopting some of the suggestions
of the MacDermott Committee. The Order, without precluding the right to private
prosecution, gave primacy to the DPP, who had statutory power to control all

prosecutions in the jurisdiction.” Article 5(1)(c) of the Order provided that ‘the DPP

*® The Working Party on Public Prosecutions reported that: (a) the prosecution of 98 per cent of cases
heard at a Magistrates’ Court were carried out by police officers; (b) police officers handled 93 per cent
of the cases in which the court committed an accused to a higher court of trial; (c) the remaining cases
(mainly serious and particularly difficult cases, cases that have a political background and cases that
involve a member of the Royal Ulster Constabulary) were dealt with by either a Crown Solicitor or a
Crown Counsel; and (d) the ultimate responsibility for prosecutions rested with the Attorney General
and in cases of a serious nature the relevant files had been referred to him for his directions and advice
(Report of the Working Party on Public Prosecutions 1971).

3! Report of the Advisory Committee on Police in Northern Ireland (1969).

32 Report of the Working Party of Public Prosecutions (1971: Para.6).

33And, thus, the right to take over prosecutions being conducted by any other individual or agency.
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shall, where he thinks proper, initiate and undertake on behalf of the Crown
proceedings for indictable offences and for any summary offence or class of summary
offence that he considers should be dealt with by him.” Therefore, it was for the DPP
to determine which type of case his Department would take on. In addition to
indictable only offences, those requiring to be referred to the DPP had been selected
for a variety of reasons including: seriousness; complexity both of substantive law and
of evidential issues; political, racial or sectarian sensitivity; the fact that the accused is

a police officer, etc.*

Article 6(3) placed a duty on the Chief Constable to inform the Director about
indictable offences and any other offences specified by the Director as well as to
respond to a request from the Director for information on ‘any matter which may
appear to the Director to require investigation on the ground that it may involve an
offence against the law of Northern Ireland’. In practice, Article 6(3) was formally
invoked on the rare occasions when the facts of an alleged crime were reported
directly to the DPP but it also — together with Article 5(1)(b) — underpinned the
routine requests for further information or enquiries frequently made of the police by
the Director when considering whether to prosecute.”® The Review of the Criminal
Justice System in Northern Ireland (Criminal Justice Review Group, Northern Ireland
2000) reported that the DPP used to seek further information from the police before
coming to a decision on whether to prosecute in about thirty per cent of cases. They
commented that ‘(w)hile this relatively proactive approach may add to the time taken
to process cases at the earlier stages, it is the DPP’s view that it improves the quality
of decision making and is less likely to result in problems, such as discontinuance, at

later stages.’

** See Bell (1989) and Osborne (1997).

33 1t should be noted that the DPP had no formal involvement in the conduct of police investigations,
prior to charge or summons, or between the charge and the submission to him of the police
investigation file. It was, however, open to the police to seek the advice of the DPP’s staff in the course
of their investigations, especially where it was apparent that complex issues of law or evidence were
likely to be involved. The Director had also provided the police with detailed instructions on what

should be included in an investigation file (Criminal Justice Review Group, Northern Ireland 2000).
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On the basis of the above-mentioned statutory provisions (especially the mandatory
reporting requirements), it was said that the Director was in a position to effectively
discharge his supervisory role over all prosecutions apart from the particularly minor
(Bell 1989). However, it was also remarked that his functions were principally
regulatory rather than participatory since the DPP’s office prosecuted in only a
minority of cases — the cases in the Crown Court and the most serious cases in the
Magistrates’ Courts — while the police were still conducting the large majority of

prosecutions.’

As a result of the Belfast Agreement in 1998, which provided for a ‘wide ranging
review of criminal justice’ in Northern Ireland, a Criminal Justice Review Group was
established. Their terms of reference inter alia included the review of ‘the
arrangements for the organisation and supervision of the prosecution process, and for
safeguarding its independence’ (Criminal Justice Review Group, Northern Ireland

2000:2).

The Criminal Justice Review Group (2000:83) ‘in line with international trends’ and
‘founded largely on the desire to separate the prosecutorial function from the

organisation responsible for carrying out investigations’ recommended that:

‘in all criminal cases, currently prosecuted by the DPP and the police,
responsibility for determining whether to prosecute and for undertaking
prosecutions should be vested in a single independent prosecuting authority.
Thus the police would no longer have a role in prosecuting less serious cases
before the magistrates’ courts.” (Criminal Justice Review Group, Northern

Ireland 2000:83-84)

As a result of these recommendations, the Justice (Northern Ireland) Act 2002 was
enacted which established a Public Prosecution Service (PPS). Whilst the PPS came
into effect as a statutory body in June 2005, the new PPS structures are not yet fully in

3% In the Review of the Criminal Justice System in Northern Ireland (2000) it is reported that in 1997
there were 1,128 prosecutions carried out by the DPP in the Crown Court, 7,262 by the DPP in
magistrates’ courts and 27,209 by the RUC in the Magistrates’ Courts. Overall, 76 per cent of cases

were prosecuted by the police, including 79 per cent of those in the Magistrates’ Courts.
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place throughout Northern Ireland. The full implementation of the new Service is
planned to be accomplished by December 2006.” The Prosecution Service is headed
by the Director of Public Prosecutions for Northern Ireland who is appointed by the
Attorney General for Northern Ireland. The new Service is regionally-based. There
will be four regions in total, each coterminous with one or more court divisions. Each
region will be headed by a Regional Prosecutor who will have overall responsibility
for decision making on investigation files and for the conduct of prosecutions in that

region, with the exceptibn of certain files which will be dealt with centrally.

According to the law and the code published by the Service, the PPS are empowered
to take prosecution decisions in all cases, offer prosecutorial and pre-charge advice to
police, review all charges prior to their submission to court®® and conduct prosecutions
in the Magistrates’, Youth and County Courts. Therefore, subject to the full
implemehtation of the PPS, the Director is to assume responsibility for all criminal
cases previously prosecuted by the Department of the Director of Public Prosecutions
(DPP) and the Police Service of Northern Ireland (PSNI) and will be entrusted with

particularly wide powers in the execution of his duties.

Scotland

The Scottish prosecution system has long been considered as a possible model to be
adopted by various English and Irish committees when discussing the reform of their
prosecution systems. Fionda (1995:65) remarks that ‘(t)he Scottish criminal justice
system has enjoyed the advantages of a public prosecution system, with independent
prosecutors working in the public interest, for a good -deal longer than England and

Wales.” The Scottish prosecution system has many characteristics which resemble

37 The full range of services is currently available in the Belfast Region and five police districts in
Fermanagh and Tyrone only. Prosecutors in other areas continue to handle those prosecutions
previously submitted to the DPP.

3% Prosecutors retain the right (previously possessed by the DPP) to request further investigation into
any particular matter where it is considered that additional information is required in order to take a
fully-informed prosecution decision. In addition, the Prosecution Service may require the Police
Service of Northern Ireland to investigate any matter that comes to its attention where it believes that a

criminal offence may have been committed.
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those of its counterparts in continental jurisdictions and, therefore, it has been

characterised as a quasi-inquisitorial prosecution system.

The Office of the Procurator Fiscal emerged during the late sixteenth to eighteenth
centuries, when it took over the investigative and prosecutorial functions of the
medieval sheriff who was left primarily with a judicial function. The police forces, on
the other hand, came into being during the nineteenth century, being formed in a
‘piecemeal and largely unstructured way’ (Gordon 1980:21). The Fiscal in Scotland,
therefore, pre-dates the police and has developed as an integral part of the Scottish

system and culture over the centuries.*

The Lord Advocate, assisted in his functions by the Solicitor General, is the
Government Minister responsible for the prosecution of crime in Scotland. Although a
member of the Scottish Executive, as the head of the prosecution system, he is said by
convention to be independent in making decisions concerning prosecution. Under the
authority of the Lord Advocate, the Crown Office and the Procurator Fiscal S’ervice
provide the sole public prosecution service in Scotland. Officers known as Procurators
Fiscal undertake prosecutions in the Sheriff or District Courts. These officers are .
based at six regional and 49 district locations throughout the jurisdiction. They have a
commission to prosecute from the Lord Advocate. In addition, there are a number of
Advocates Depute (collectively known as ‘Crown Counsel’) who are practising
members of the Bar and hold a commission to prosecute in the High Court, where the
most serious cases are heard. The Crown Agent, who is the permanent civil service
head of the fiscal service working from the Crown Office in Edinburgh, has
responsibility for the management of the prosecution service but the Lord Advocate is
politically accountable for acts and decisions taken by the prosecution service.
Directions and guidance on policy and practice are issued to prosecutors on his

authority and with his approval.

In Scotland all criminal prosecutions are conducted by a single service (the Fiscal

Service). As Duff (1999:117) reports, ‘(i)n Scotland, a few statutory offences may be

%% See Moody and Tombs (1982, Chapter 2) for an historical account of the development of the Office

of Procurator Fiscal.
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prosecuted by a public body...but, in practice, such proceedings are normally
undertaken by the public prosecutor.” Furthermore, the right of private prosecutions
was abolished for summary cases with the Criminal Justice (Scotland) Act 1995 and
in solemn cases such proceedings require the concurrence of the Lord Advocate or the

High Court.

The police and other reporting agencies send reports of crimes to the Procurator
Fiscal. The Procurator Fiscal then decides whether to begin criminal proceedings and,
if he decides positively, he determines the forum and the procedure (summary or
solemn) as well as the charges to be brought; otherwise, he decides whether to take
alternative action or no action at all.*” Depending on the nature of the offence, the
decision to prosecute may be made by a more senior officer on behalf of the Lord
Advocate, instead of the Procurator Fiscal. Thus, the decision to prosecute is not one
for the police. In the Police (Scotland) Act 1967 it is specified that, when an offence is
committed, the role of the police is confined ‘to take all such lawful measures, énd
make such reports to the appropriate prosecutor, as may be necessary for the purpose

of bringing the offender with all due speed to justice.’

What has been characterised as the most significant aspect of the Scottish system of
Public Prosecutors is the hierarchical position of the Procurator Fiscal in relation to
the police and his complete independence (Duff 1999). This hierarchical position of
the Procurators Fiscals is also connected with their supervisory role over the
investigation of crimes.*’ Fionda (1995:66) points out that ‘since the office of fiscal
was created early in the nineteenth century before permanent police forces were set
up, the police remain in law subordinate to the prosecutor in the investigation of

crime, a position now embedded in statute...(s.17 Police (Scotland) Act 1967).

However, although in theory Procurator Fiscals’ decisions are entirely independent, in

practice they are heavily and often exclusively based on information collected by the

%0 See section II of this chapter.

*! For further analysis, see section 1.
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police. Research by Moody and Tombs (1981) concluded that the role of the police in

the supply of information to fiscals was crucial. *

Nevertheless, Fionda (1995:93) during her research observed a very good relationship
between police officers and Procurator Fiscals: ‘There are close links between senior
fiscals and Chief Constables who have regular meetings to discuss policy. Hostilities
rarely arise, and the tensions that exist in England and Wales are not present in
Scotland.” Therefore, the same writer concludes, this good cooperation between the
two services surely contributes to the dissemination of the information needed to

make well-informed decisions.

Inquisitorial Jurisdictions

There is a long tradition in civil law systems, which pre-dates the creation of police
forces, of public prosecutors taking responsibility for prosecutions in the public
interest. Although the inquisitorial process originated in an inquiry by a judge,
specialised officials acting on behalf of the court later became charged with building
the case against the defendant, long before police forces came into existence. In this
section some of the broad characteristics of jurisdictions belonging to the continental
tradition regarding the origins, constitutional position and organisation of their
prosecution services will be examined, without concentrating exclusively on any
specific country. More details about the specific characteristics (especially the role of
the prosecutors regarding investigation and the legality principle which originally
characterised their decision-making) that differentiate these systems from the
traditional common law philosophy of prosecution systems will be analysed later on,

in sections II and I1I.

First, it has to be said that it would be wrong to assume that there is only one model of
prosecution service in the civil law family of countries. Leigh and Hall Williams, after
conducting their research on the prosecution systems of Denmark, Sweden and the
Netherlands, concluded that ‘(i)t became clear that Continental institutions differ

markedly from jurisdiction to jurisdiction...There is no single Continental approach to

2 See also research by Stedward and Millar (1989), Duff and Burman (1994) and Duff (1997)
confirming that fiscals are heavily influenced by the information contained in the police report when

deciding whether to divert an offender to social work or psychiatric treatment.

43



Chapter Two: Comparative Analysis of Prosecution Systems

this matter of the management of prosecutions’ (Leigh and Hall Williams 1981:1).%
Naturally, the prosecuting authorities’ specific structures and detailed functions differ
from country to country. Nevertheless, there are still some characteristics in the
prosecution system of these jurisdictions which are commonly associated with the

inquisitorial model of criminal justice and prevail in the majority of these countries.

The origins of prosecutorial arrangements in most civil law jurisdictions can be traced
back to the French Code d’Instruction Criminelle of 1808,* which created the
ministére public, the French Public Prosecution Service. In the years following the
creation of the ministére public, other European countries, which were under French
rule at that time, saw the creation of their own equivalents of the ministére public.
After regaining independence, the Public Prosecution Service was maintained in these
countries; until quite recently, Belgian and Dutch Public Prosecution Services were
still very similar to the French ministére public. In Germany,* the Office of the Public
Prosecutor (Staatsanwalthschaff) was created in the middle of the nineteenth century
by splitting the investigative and judicial functions of the inquisitorial judge.*
Nevertheless, as Weigend (2004:205) reports, ‘the separation between judge and
prosecutor remained incomplete throughout the nineteenth and the greater part of the
twentieth century. In that period, the public prosecutor shared dominance of the pre-
trial process with the German version of the juge d’instruction.” However, gradually
the investigating judge lost his powers — the office was eventually abolished in 1975 —

and the public prosecutor became the ‘undisputed master of the pre-trial process.’

These days, prosecutors in civil law systems, as a rule, function in a hierarchical

structure with strong internal guidelines controlling the use of discretionary

“ See Ambos (2000) for a more detailed comparative overview of the prosecutorial arrangements of
various civil law countries (as well as common law countries). |

* As Verrest (2000:211) reports: ‘similar institutions have existed since the fourteenth century, but it is
difficult to place the debut of the ministére public earlier than the beginning of the nineteenth century.
At that time, the current ministére public received its main characteristics.’ ‘
* See, including others, Fionda (1995, Chapter 5), Albrecht (2000), Jehle (2003) and Weigend (2004)
for information on the German prosecution system.

%6 Langbein (1974:446) remarks that “(p)rior to that time, the prosecutorial function had been merged in
the all-encompassing work of the inquisitorial judge, who both investigated alleged or suspected crime

and then adjudicated on the basis of his own investigation.’
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prosecutorial powers.” For example, the organisation of the ministére public is based
on French judicial organisation, and it is structured in two layers corresponding with
the District Tribunals and the Courts of Appeal.”® The ministére public’s office at each
of the 181 District Tribunals constitutes its basic working level. It is directed by a
public prosecutor, the procureur de la République, who assures the investigation and
prosecution of criminal offences in the district of the tribunal. Other magistrates of the
ministére public, called substitutes, assist the public prosecutor. At the 35 Courts of
Appeal in France the ministere public’s office is directed by a procureur général, who
has authority over the public prosecutors in the district of the Court of Appeal and is
responsible for the application of the government’s criminal policy. Article 5 of the
French Judicial Organisation Act 1958 states that the members of the ministére public
are subordinated to the Minister of Justice. The latter can give formal instructions to
the procurators general and is politically accountable for the functioning of the Public
Prosecution Service. A similar hierarchical structure of the prosecution system exists

in Belgium,* the Netherlands* and Germany.”'

As a rule, in the continental tradition the state monopolises the right to prosecute and
vests it in the public prosecution services, which represent the public interest. This is
in contrast to the common law tradition where originally the prosecution of crimes
was largely the concern of private individuals and even these days the prosecutorial
power is granted to both the state prosecution service and the individuals (e.g. in
England and Wales). As Tak (2004a) reports, however, the general rule of state’s

monopoly in civil law countries has been somewhat compromised. In some countries

" For example, §146 Law on the Constitution of the Judicial System in Germany states that
prosecutors have to follow directives as issued by their superiors. According to this, the head of the
public prosecution service, the Prosecutor-General, and also the Minister of Justice are authorised to
direct and to supervise decisions made by individual prosecutors on criminal cases. Such directives can
be issued as general guidelines but can also be related to individual cases.

*® See Verrest (2000:212-13) for a more detailed description.

* See Parmentier, Fijnaut and Van Daele (2000), and Van Daele (2004) for a comprehensive review of
the Belgian Prosecution Service.

%% See Leigh and Hall Williams (1981), Fionda (1995, Chapter 4), de Doelder (2000) and Tak (2004b)
for detailed descriptions of the Dutch Prosecution Service.

3! However, in Germany the criminal justice system is organised on a federal basis and, thus, each of

the twelve German States operates its own justice system headed by a different Minister of Justice.
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there is a right to private prosecution restricted to certain crimes, mainly those which
constitute a violation of private legal rights, and in others (e.g. Denmark, Finland and
Sweden) this right can only be exercised when the public prosecutor decides not to
prosecute. There are, however, a few countries (e.g. France and Belgium) where ‘the

public and private rights to prosecute co-exist in a unique fashion’ (Tak 2004a:7).

Public prosecutors in continental jurisdictions normally belong to the judicial branch
(e.g. in France and the Netherlands) or they are considered as quasi-judicial officers
(e.g. in Germany). This is in accordance with the inquisitorial tradition in which the
prosecutor is seen as a neutral and impartial party. Referring to the French
Prosecution Service, Verrest (2000:221) states: ‘The impartiality of the Public
Prosecution Service is contained in Article 66 of the Constitution. As part of the
Judiciary, the mission of the Public Prosecution Service is to secure citizens’ basic
rights to freedom and liberty.” Fionda (1995:7) reports that ‘(i)n the Netherlands and
Germany judges and prosecutors usually train together on the same postgraduate
training course, with some law graduates opting to enter the judicial branch of the
legal profession and others the prosecution and defence branches.” The relationship
between judges and prosecutors in France is even tighter.”> The procureur, the juge
d’instruction and the trial juge, after following the same education program at the
Ecole nationale de la Magistrature, become members of the same body, the
magistrature, and it is not uncommon for them to change from ministére public to the

bench or vice versa during their career.

As a rule, in the continental tradition (and again contrary to the common law one), the
police have never had a prosecutorial role.” This has always been the responsibility
of prosecution services, which were created before the establishment of organised
police forces. Furthermore (and, arguably, related to this), police are regarded as

coming under the command of and being controlled by theé public prosecution

32 See Hodgson (2001), (2002) and (2005) for a comprehensive account of the French prosecution
system based on her extensive empirical work in that jurisdiction.
>3 See, however, an exception to this rule in the case of Norway, where in some particular minor cases

the police have the responsibility for prosecutions (Jehle 2000).
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services™ as far as all the functions related to prosecutions (in a broad sense, including
also the investigative stage®) are concerned. The police must report to the prosecutors
all offences known to them and the prosecutors take the decision on prosecuting
criminal offences. Therefore, the responsibility for the decision to prosecute or not
lies exclusively with the public prosecutors.’® Thus, even in countries where the
opportunity principle applies, the police, theoretically, are not allowed to end cases
but instead are obliged to pass them on to prosecutors to decide. The Netherlands
appears to be an exception to this rule: a clear legal framework is in place which
allows the police to end cases by imposing a condition in accordance with general
guidelines of the prosecutor-generals.” It has to be noted that in the other countries as
well, in practice, police also enjoy some discretion regarding their reporting
requirements. Verrest (2000:243) for example reports of the situation in France: ‘In a
certain sense, the police do settle some criminal offences themselves. The police do
not forward all the information they have on criminal offences to the ministére public

— even though they are supposed to.”*®

Concluding remarks

In all countries, a state agency is vested with the power to prosecute deviant behavior
which constitutes a criminal offence. However, as has been shown, prosecution
agencies do not have similar organisational structures and are not vested with
identical prosecutorial powers and tasks. Moreover, the place of the prosecution

services in the constitutional state organisation differs considerably (Tak 2004a).

There is a long tradition in civil law systems of public authorities taking responsibility
for prosecutions in the public interest. By contrast, in the common law tradition,

prosecution services are a relatively new feature, the responsibility for prosecutions

3% See, for example, Article 13 of the Dutch Police Act of 1993 which states that the police functions
under the command of the public prosecution service and a prosecutor is entitled to give orders to the
police in criminal matters that they are obliged to obey.

%% See section 11 of this chapter.

% Or the juge d’instruction in France.

7 This is the so-called transactie system, which also applies to the prosecution level.

%% There are very few empirical studies in continental jurisdictions with which to draw a better picture

of the situation that exists in practice. See, however, Hodgson (2005) for a valuable contribution.
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being left before to private individuals and mainly to the police. However, although in
some common law countries (e.g. Ireland) police still retain significant prosecutorial
functions the trend has been towards giving responsibility for prosecutions to a
prosecution agency independent of the police. Despite some common trends observed,
the varying structures, and the specific characteristics of the modern prosecution
services, as well as their constitutional relationship with the police, can be traced back

to their different roots and underlying principles.

II. THE ROLE OF PROSECUTION SERVICES IN INVESTIGATION

‘While prosecutors may not play an investigative role in all or even most
criminal cases, the majority of which are probably reactive as well as
routine, the importance of the investigative role lies not in the number of
cases it affects, but in the significance of the role in the matters where it

arises.” Little (1999:728)*

While the decision as to whether a case should be brought before a court — whether to
prosecute or not — is undoubtedly regarded as the central function of every
prosecuting authority, the role and the powers that a prosecuting agency acquires
during the investigation of a case is a matter of great variation across different
prosecution systems. It is, furthermore, a controversial issue in the discussions about
the relationship between police and prosecutors. In theory, it can be stated that in
common law jurisdictions, investigations have been traditionally regarded as the
preserve of the police, contrary to the pure continental tradition which places
prosecutors in charge of the investigatory as well as the post-investigatory stage. In
practice, and as time passed, there have been developments that have caused

adjustments in this crude statement.

Common law tradition
As was shown earlier, in most common law countries there is no a direct line of
authority between the police and the prosecution service and the police enjoy a

considerable independence in the execution of their duties. Related to this, it has been

% Quoted in Krone (2003:1).
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declared that the responsibility for investigations lies exclusively in the hands of the
police. After the creation of modem public prosecution services, the police may have
been released from their responsibilities in prosecutions,d but they remained the
institution responsible for the investigatory stage. Indeed, the main reason behind
establishing the Crown Prosecution Service in England and Wales and the DPP
Offices in Ireland and Northern Ireland was the desire to draw a clear line between

functional responsibility for investigation and for prosecution.

The maintenance of an investigator-prosecutor divide was central to the report which
led to the establishment of the Crown Prosecution Service. The Philips Royal
Commission recommended that the CPS should not have a role in supervising police
investigations apart from giving advice to the police, which the Royal Commission
encouraged.fl However, it also recommended that the CPS should not have the power
to direct the police to undertake further inquiries. The Philips Commission saw the
separation of the prosecutor from the charge decision as being essential to the
maintenance of a proper relationship between prosecutor and investigator. The
investigator-prosecutor divide was premised on the belief that if the prosecutor
becomes involved in the investigation of a case, then the prosecutor may become
committed to a particular line of inquiry and lose objectivity in assessing that case.
Therefore, under the 1985 Act, the police retained the power to investigate and to

decide what charge to bring without the interference of the CPS.®

In the early 1990s, a series of miscarriages ofjustice led to the appointment of another
Royal Commission on Criminal Justice which examined once again the possibility of
giving the CPS a role in investigations. The role of the juge d instruction in France

was particularly discussed as a possible model but in the end it was rejected along

60 However, not entirely, as in many common law countries, including Ireland (and until very recently
Northern Ireland), police still have a role in the prosecution of minor cases.

61 Royal Commission on Criminal Procedure (1981:71-73).

62 As Ashworth (1998:173) remarks on the pre-Criminal Justice Act 2003 situation: ‘The English
prosecutor has no power to order the police to interview different people, or to ask further questions of
the defendant or other witnesses. The CPS may put a request to the police for further investigations, but

it seems that in the past this has sometimes been a source of friction between the two organisations.’
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with any other proposal which went against the strict separation of the roles of

investigator and prosecutor. The RCC]J stated:

“The relationship of the CPS with the police ... is particularly relevant. We see
as central to it the unambiguous separation of the roles of investigator and
prosecutor. It was the need for a separate prosecution authority which led to the
establishment of the CPS in the first place. In our view, just as the police should
conéentrate on discovering the acts relevant to an alleged or reported criminal
offence, including those which may end to exonerate the suspect, so should the
CPS concentrate on assessing both the strengths and weaknesses of the case
which, if the decision is taken to proceed, will bring the defendant before the
court.” (RCCJ 1993:69)

Field (1994:121), as well as other commentators, criticised the Commission for not
giving proper and creative thought to the possibility of introducing some inquisitorial
elements in the pre-trial stage, adapting them to the English system of criminal
justice. Instead, they were seeking to ‘take a pre-existing system and implant it in its

entirety’ and, naturally, this approach was destined to fail.*

A similar reasoning to that of the two Royal Commissions of Criminal Justice was
followed in other common law countries when discussing the possible involvement of
prosecutors in the investigative stage.* Thus in Ireland,” Australia, New Zealand,
Canada® and other common law countries, prosecutors have no formal role in the pre-
trial stage apart from that of advising the police whenever the latter wish to consult

them.

® Field (1994:121) comments on the Commission’ s approach: ‘The report complained that no foreign
model existed in which the rights and interests of the various parties were so well balanced that it could
simply be adopted...The idea that foreign experience might cast light on the kind of underlying
principles needed for designing systems is not considered by the Commission.’

¢ See Hunt Report (1969) and Bryett and Osborne (2000) in Northern Ireland and Public Prosecution
Study Group (1999) in Ireland.

% In Northern Ireland, as shown earlier, the DPP had some indirect investigatory powers. See Articles
6(3) and 5(1)(b) of the Prosecution of Offences Order.

% See Law Reform Commission of Canada (1990) and Stenning (1986).
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Problems and inefficiencies

The division between investigation and prosecution proved to be problematic in
practice and researchers were critical of the absence of a prosecutor’s power to exert a
form of control in the investigative stage. They argued that the failure to give the
prosecutor control over investigations meant that the control over prosecutions

actually stayed with the police:®’

‘Independent decision-making, which is what is required of the prosecutor, is
impossible so long as he remains dependent upon the police for the relevant
information. In deciding whether to involve the prosecutor before a charge is
made or in deciding what and how much information the prosecutor should be
given, the police will be guided by their law enforcement concerns which are not

necessarily the same as those of the prosecutor.” (Lidstone 1987:311)

Much research evidence concluded that prosecutors could not effectively monitor
police investigations via police-constructed files,* that many police files contained
insufficient and sometimes misleading evidence® with the result that weaknesses
often came out only in or after the trial,” and that the police investigation focused

prematurely upon a police suspect, sometimes overlooking other crucial evidence.

Furthermore, research studies revealed that there had been reluctance from the police
to use fhe possibility available to them of seeking prosecutors’ advice during
investigations. McConville ef al. (1991), based on their research undertaken in the
early days of the CPS, reported that police asked for prior advice in only 51 out of 711
cases. Later research by Moxon and Crisp (reported in RCCJ Report 1993) found that
police asked for the CPS’s prior advice in four per cent of cases, mainly in order to

resolve doubts about the sufficiency of the evidence.

87 See inter alia Lidstone (1987) and Fionda (1995, Chapter 2). See also the previous section of this
chapter.

 McConville et al. (1991).

% Ashworth (1998, Chapter 6), Sanders (1988a), Sanders (1988b) and McConville et al. (1991). See
also Baldwin and Bedward (1991) who found that the police summaries, on which most of the time
prosecutors based their prosecution decisions, were even more selective.

™ Leng (1993).
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Change of thinking and practice

All the problems mentioned above caused a gradual change of thinking regarding the
prosecutors’ involvement in investigations. Before reflecting on this, it should be
mentioned that the police themselves were gradually forced to seek prosecutors’
advice more often. The appearance of new forms of criminality (organised crime,
especially money-laundering and drug-trafficking) and the ever-increasing
complexities of substantive and procedural law made the police more dependent on
the prosecutors for legal advice. In many common law jilrisdictions this has evolved
into forms of cooperation that provide the prosecutor with some influence in the
investigation process itself. In most jurisdictions, though, this form of cooperation has
remained on an informal and usually ad hoc level, without changing the constitutional

relationship between the two institutions.

In England and Wales more formal responses started to emerge in order to face the
inefficiencies observed in practice as far as investigations were concerned. The thrust
of the new thinking, evidenced in such reviews as the Narey Report in 1997 and the
Glidewell Report in 1998, has been to place the emphasis on co-ordination,
partnership and integrated working between the police and CPS, with the prosecutor
being fully involved from the point of charge. The Narey Report (1997:11), stating
that they did ‘not consider that working with the police in this way would necessarily
impinge on the proper iﬁdependence of the prosecutor’, recommended that
prosecutors should be placed permanently in police stations as a means of ensuring
that appropriate decisions are made for the prosecution of cases from the start.
However, in reporting on a review of the ‘Lawyers at Police Stations’ (LAPS) scheme
which was introduced as a result of these recommendations, Baldwin and Hunt (1998)
concluded that CPS lawyers were being used inefficiently to provide oversight and
guidance to police officers. Moreover, the police were not being required to

internalise the demands of the CPS for the preparation of cases for prosecution. The

7' However, in many countries special offices were created long ago who were dealing with economic
crime; for example, the Serious Fraud Office was established under the Criminal Justice Act 1987 (UK)
and combined in one office the roles of investigator and prosecutor. See also the Criminal Assets
Bureau in the Republic of Ireland and the Integrated Proceeds of Crime (IPOC) Units in the Canadian

Federal jurisdiction.
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fact that the police retained control of the decision to charge was arguably a factor that

prevented a change in the balance of powers between prosecutors and the police.

The Glidewell Committee (1998) recommended the creation of Criminal Justice Units
(CJU) in each major police station where CPS case workers and police civilian staff
were able to work together on some cases. It was believed that, through co-location,
the relationship between the prosecutor and the police would improve and cases
would be prepared earlier and more efficiently. A first review of the CJU scheme was
generally positive.” However, again, this scheme was criticised as being based on
police control of the charging process™ and as creating a danger that the CPS officers
would lose a degree of their independence and objectivity by being co-opted into the

rubber-stamping of police decision-making.™

With the Criminal Justice Act 2003, however, as was shown above, the responsibility
for deciding whether to lay a charge is transferred from the police to the CPS. Once
the prosecutor has charge responsibility, the prosecutor can require the police to
investigate further before agreeing to the commencement of criminal proceedings. In
the guidance issued by the DPP according to the Act, ‘custody officers are expressly
required to direct investigating officers to consult a duty prosecutor as soon as
practicable after a suspect is detained in custody. During these consultations the
lawyer is expected to identify whether a case is likely to proceed and to advise on
lines of inquiry and evidential requirements.” (Brownlee 2004:902-903). It is,
therefore, evident that with the new law prosecutors are given a more powerful role
regarding investigations. It remains now to be seen how they will discharge it in

practice.

72 < All sites report that the co-location of Police and CPS staff is eliminating unnecessary work through
improved communications. Enquiries by CPS and the Police which used to take weeks to clear can now
be resolved satisfactorily in minutes. Speedier notification of proposed discontinuance, for example,
has reduced the wasted effort on upgrading files unnecessarily’ (Glidewell Working Group 2001:7).

7 Decisions about the cases were taken jointly only after the completion of the police investigation and,
most of the time, after the charging decision.

™ See Baldwin and Hunt (1998), Sanders and Young (2000, Chapter 6) and Sanders (2004).
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Continental tradition

In the inquisitorial environment the distinction between investigation and prosecution
is more blurred than in common law systems. As Ambos (2000:513-514) remarks,
‘(the French distinction between poursuite and instruction refers to different phases
of the proceedings and thereby distinguishes between the competences of procureur
and juge d’instruction.” Generally, prosecutors are responsible for the whole pre-trial
stage, including investigations. There are a number of variations among different
inquisitorial systems as far as the extent of prosecutors’ powers are concerned.
Nevertheless, in most of them, the prosecuting authority is empowered ‘to instruct the
instigation of investigations, to give instructions on the scope of investigations,
personally to investigate criminal cases, to participate in investigations and to decide

on the type of investigations’ (Tak 2005b:4).

In France, the Code of Criminal Procedure (CCP) states that the procureur has
formal authority over the police services when they investigate criminal offences. In
order to facilitate the execution of their duties, the Code provides that prosecutors can
issue general instructions (apart frorﬁ the specific instructions they give in individual
cases) to investigators in which they explain the choices in the crime policy and the
priorities in the detection of particular categories of crimes. The police must report to
prosecutors all offences known to them and seek instructions as to the lines of
investigations. They also have the formal obligation to inform the public prosecutors
of all arrests they make and of the decision to put a suspect in police custody, as well
as to seek their authorisation for the use of undercover investigation techniques. The

prosecutors may, if they think proper, take over the investigation themselves.

In the case of serious offences and complex investigations the public prosecutors can
request that a judicial inquiry be opened. The case is then brought to the juge
d’instruction, who opens the judicial inquiry. As Verrest (2000:213-14) describes: ‘If
there is already a suspect in the case, the examining judge will inform him of the
existing charges and declare him ‘the subject of investigations’. The examining judge
continues the investigations and directs police services. He can order phone taps and
basically any other investigation technique, as long as it remains within the legal
framework and is needed to solve the case. He can also decide to put a suspect in

preliminary detention.” It is estimated that only seven per cent of all cases are the
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subject of judicial inquiries despite ‘the image of an omnipresent examining judge,

sometimes imagined by foreign academics’ (Verrest 2000:215).

The German Criminal Procedure Law provides that the prosecution service is legally
and functionally responsible for the pre-trial stage and it is referred to as ‘the ruler of
the investigative stage.”” It authorises prosecutors to perform acts of investigation
themselves or to request the police to do so. They can also give general instructions to
the police regarding how particular cases are to be handied and can set areas of
priority of investigation. The police are obliged to inform the prosecution service of
their actions and to provide them with information in order to facilitate their decisions
for further investigatory actions. In practice, there are only a few areas where the
prosecutor’s office is involved from the very beginning in investigations. Weigend
(2004) refers to homicide cases, serious white-collar cases and cases where significant
publicity is expected. Furthermore, when there is a need of search and seizure, pre-
trial detention, telephone tapping, deploying an undercover agent or DNA-analysis,”
in principle a court has to authorise these actions and, therefore, the public prosecutors
must serve as an interface in terms of moving a corresponding motion. In the rest of
the cases the police can complete the investigation on their own and pass on the
complete file to the prosecution service. Nevertheless, as Weigend (2004:208)
remarks, ‘(n)otwithstanding the practical domination of the investigation process by
the police, the prosecutor’s office remains ultimately responsible...The prosecutor
must eventually make the decision whether or not to charge the suspect with an

offence.’

In Scotland, Procurators Fiscal have similar powers to their counterparts in
continental jurisdictions. They have a common law duty to investigate crime and
section 17(3) of the Police (Scotland) Act 1967 places Chief Constables under a
statutory duty to comply with the lawful instructions of the fiscals. In practice, it is
only in the more serious or complex cases that the fiscals would become heavily

involved at the investigative stage, for example through attendance at the scene of a

7 See Elsner (2005).
76 See, however, the Law on Control of Organised Crime of 1992 by which the police have been
authorised to initiate deployment of undercover agents and have also been authorised to make

independent decisions in emergency cases.
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murder to take charge of the evidential aspects of the investigation and autopsy

arrangements.

Some limited empirical research in continental jurisdictions revealed a number of
inefficiencies” which do not match up to the ideal picture of the system that some
common law commentators have in their minds. During the RCCJ 1993 discussions,
there were allegations by some researchers of a lack of cultural commitment to
impartiality amongst some prosecutors and juges d’instruction in France but Field
(1994:128-9) claims that these general assessments were not empirically founded and
that ‘there does seem to be an impressionistic case of thinking that processes of
training do not seem to shape cultural attitudes in quite the same way in France as
they do in Germany and the Netherlands’ (where there was evidence that prosecutors
do appear neutral and impartial). Hodgson (2001:357), however, based on her
research, also expressed doubts about the neutral stand of the magistrats in France,
stating that ‘in practice independence does not guarantee neutrality and in particular,
the stance of the procureur in representing the public interest is predominantly one of

crime control.’

Related to this, concerns are expressed that. the regular involvement of prosecutors
with the police in investigations might compromise their ability to make dispassionate
judgments.” However, there is evidence that prosecutors are only involved in
investigations on an everyaay basis in very serious cases and for the rest they only
exercise overall control and supervision.” This evidence leads to a contrary argument
that the involvement of prosecutors in the investigative stage is largely rhetorical and
not effective® and ‘a dangerous disguise for untramelled police control of

investigations’ (Field 1994:126). This argument, though, does not take into

7 Apart from the mentioned inefficiencies, see also criticisms of the limited defence rights during
investigations (Hodgson 2004). However, in an attempt to demonstrate conformity with the ECHR and
under the influence of the Recommendations of the Council of Europe (e.g. Rec 97(13)), there are a
series of reforms in inquisitorial countries aiming to strengthen the defence’s position. See Field and
West (2003) and Hodgson (2005) for a review of relevant reforms introduced in France.

"8 See evidence presented in Bryett and Osborne (2000).

" See Elsner (2005), Weigent (2004), Falletti (2004), Hodgson (2001).

8 See Goldstein and Marcus (1977) and the discussions in the RCCJ 1993.
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consideration the fact that prosecution services in civil law countries make a great use
of their power to issue guidelines and directives to the police on how to investigate
particular cases and what kind of methods they can use. They also require the police
to keep them informed of the most crucial investigative actions. Furthermore,
prosecutors in their relationship with the police place a great importance on trust and

mutual understanding (Hodgson 2001). Leigh and Zedner (1992:69) report:

‘A striking feature of the French and German systems which we might further
emulate is the readiness of the police to request advice from prosecution. The
foreign observer cannot but be struck by the harmonious working relationships
in Germany between prosecutors and police which exist notwithstanding the

independence and superior status of the prosecutor in the procedure.’

This is in contrast to the tension that has always characterised the relationship

between police and prosecutors in England and Wales.

Leigh and Zedner (1992) confirm that the prosecutors’ monitoring generally starts
after preliminary police investigations. But, as Field (1994:127) points out, these
authors ‘do not conclude from this that prosecutors always become prisoners of a
police-constructed file and their supervision meaningless.” This is prevented partly by
the defence actions which provide the prosecutor with additional information that
challenges the police view of the case. It is argued (Field et al. 1995) that when
prosecutors are alerted to ambiguities or impropriety in investigations, they are often
decisive in response. Field (1994:127) claims that especially the German and the
Dutch systems ‘seem to depend on the development of a particular kind of
relationship between the defence lawyer, prosecutor and (in the Netherlands)

investigative judge in the development of the dossier.’

Concluding remarks

Comparative analysis in relation to prosecution systems reveals that both adversarial
and inquisitorial systems either in theory or in practice have moved away from their
traditional models. In common law systems a steady movement away from an

insistence on prosecutor detachment from the investigator is observed; this either

8 See Weigent (2004), Jehle (2000).
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takes the form of informal arrangements between police and prosecutors without
changing the constitutional relationship between the two services or, as in the case of
England and Wales, a statutory reform. In inquisitorial systems, in practice it was
observed (Tak 2005b:4) that ‘the public prosecutor...does not exercise his function as
head of the investigation except in more important cases’ mainly because of resource
issues but partly due ‘to the recognition that with regard to investigative techniques
and tactics, the police possess more expertise than the prosecution service.” However,
he still retains the overall control and responsibility for the regulation of the

investigative stage.

III. PROSECUTION PRINCIPLES AND POLICIES

The power to decide whether a particular case should be forwarded to courts or
filtered out of the system is regarded as the central function — the sine qua non — of
every prosecuting authority. In this section, a comparative analysis will be attempted
of the way different prosecution systems approach the issues of prosecutorial
discretion, diversion from prosecution and the formulation of prosecution criteria and

policies.

Theoretical background: mandatory v. opportunity principle

‘A rigid view of the law is that it should be fixed and certain: if it is
broken it should be enforced. Mandatory prosecution ensures that all
individuals against whom there is a prima facie evidence are tried by the
courts...A more flexible view of the law is that it provides guiding
principles for the regulation of the behavior, which are highly developed
but do not...anticipate every eventuality and every variation in
circumstances. Such an approach in turn requires significant discretion to
be vested in those making the decisions about whether to set the law in

motion.” (Mansfield and Peay 1987:27)
Prosecution systems have traditionally been characterised as adhering or coming
closer to either the legality or the opportunity principle. This depends on the extent of

the discretion that the prosecuting authorities are allowed over the decision to
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prosecute and the permission to take into account factors other than evidence in

making this decision.

The legality principle commands that every case in which there is enough evidence
and in which no legal hindrances prohibit prosecution has to be brought to court.
Adherence to the legality principle in the procedural sense means that the prosecution
service cannot exercise any discretion over the prosecutorial decision.*” Its role is
limited to the legal assessment of the sufficiency of the evidence against the suspect.
Other considerations — what are known as public interest factors in opportunity
systems — are not considered as factors that prosecutors are allowed to deploy in their
decisions. Rather, the public interest is regarded as a consideration for the court which

might be reflected in the verdict or the penalty imposed.

The adoption of the legality principle is usually connected with the continental
tradition in which enforcement agencies are, at least theoretically, denied any
discretion and primacy is given to the legislative power of the state. In these systems
(e.g. Germany, Italy and Spain) ‘(t)he Penal Code is the foundation of legal authority:
judges and prosecutors have no “inherent” power to take positions that modify or
nullify the Code’s requirements’ (Goldstein and Marcus 1977:246-7). As Ashworth
and Redmayne (2005:147) remark, ‘(i)f the administration of the criminal law
produces unjust results, it is for the legislature to amend it and not for prosecutors to

make their own policies.’

Tak (2004a) refers to two principal reasons usually given for the mandatory
prosecution of all offences as prescribed by the law. The first is the safeguard of the
principle of equality before the law and the second is the upholding of the concept of
general deterrence: ‘The guarantee that all offenders will be tﬁed and that no offence
will remain unpunished would be an important means by which to uphold the trust of
the population in law enforcement, and in the proper administration of justice’ (Tak

2004a:9). Furthermore, the dispensation of justice in open court is seen as essential in

82 As Langbein (1974:440) remarks: ‘(t)he prosecutor’s power of non-prosecution becomes
controversial when it extends beyond the power to discard hopeless cases. Prosecutorial

discretion...means the power to decline to prosecute in cases of provable criminal liability’.
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ensuring that the law is impartially upheld and that undue influences by the executive

are prevented.®

Prosecution systems that adhere to the opportunity principle (e.g. England and Wales,
Ireland, Northern Ireland and all the rest of the common law countries) ‘allow
enforcement agencies almost unfettered discretion over whether or not to prosecute,
which allows prosecutors to take account of factors other than evidence in making
their decisions’ (Sanders 1996: xi). Therefore, not every offence in respect of which
there is evidence of guilt of an individual must be prosecuted, for there may be other
significant reasons which suggest that inaction is better than prosecution. These
reasons are normally classified as exigencies of the public interest and cover a wide
range of issues that entail consideration of factors associated with the accused, the

victim, the gravity of the offence, the availability of resources, etc.

This high level of discretion with which the enforcement agencies are entrusted is
mostly associated with the common law tradition. Unlike codified systems that aspire
to provide in advance for all eventualities, the common law tradition admits the
impossibility of pre-determined answers to all future questions and recognises the
need for flexibility in the law, so that it can be adapted to every variation in
circumstances.*® Consequently, as Walther (2000:293) remarks, ‘this type of legal
culture...makes it necessary to entrust professionals in the ranks of the enforcers of
the law with far-reaching power of interpretation and application of the law in the
books.’

Furthermore, the permission that is given to prosecutors to apply extra-legal
considerations to prosecution decisions is a recognition that within a society there are
competing interests and values which must be reconciled (Mansfield and Peay 1987)
and a realisation that prosecutors are possibly in the best position to pursue a cost

benefit analysis.

8 See Ashworth and Redmayne (2005:165).
8 See McConville and Wilson (2002) and Mansfield and Peay (1987:26-29).
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Finally, it is advocated that the adoption of the opportunity principle has three main
advantages: (a) it prevents ‘the negative counter-effects of the strict application of the
legality principle which, under circumstances, could lead to injustice’ (Tak 2004a:9);
(b) it enables the individualisation of criminal justice; and (c) it prevents ‘delays and
backlogs in the court and prison system, which may in turn jeopardise the overall aim

of protecting the rights and interests of the accused’ (Fionda 1995:10).

Changes in practice and remaining differences

Despite the doctrinal contrast between the principle of legality and the principle of
opportunity, the differences between the systems that were originally used to adopt
either principle are increasingly eroded in practice. As Sanders and Young (1994:209)
remark, ‘(i)n Britain, where discretion is theoretically total, most cases are
prosecuted,”” and in a legality system, where there is theoretically no discretion

available, a similar, or perhaps even greater, number of cases are not prosecuted.’

These days, most of those traditionally regarded as legality systems,* especially due
to rising caseloads and scarce resources,®” allow the prosecutors to also take into
account other reasons apart form the evidential ones when deciding to prosecute 6r
drop a case. As Wade (2005:2) reports, ‘in systems which do not explicitly allow this,
practices achieving the same effect can be found (indeed legislation allowing such
drops, e.g. in Germany, France and the Netherlands, was introduced in order to codify

practice).’

In Germany, which used to be considered as one of the strong representatives of the
mandatory prosecution philosophy, as early as the 1960s, a statutory basis for

discretionary non-prosecution was introduced (§153 German Code of Criminal

%5 Especially in relation to adult cases, as the same authors report.

% With the exception of Italy, which theoretically still adopts the principle of strict legality. See,
however (Di Federico 1998:378): ‘The first clear element that emerges from our research is that, in
spite of the constitutional provisions that require our magistrates to prosecute all criminal violations,
penal action in Italy is de facto just as discretionary as in other countries, and perhaps more.’

% Ashworth and Redmayne (2005:147) mention another important reason for this trend, naming the
‘increasing realisation that prosecution and sentence in court are stressful for all participants and are

not necessarily more effective (in terms of reconviction rates) than forms of diversion.’

61



Chapter Two: Comparative Analysis of Prosecution Systems

Procedure) in order to cope with the rising caseloads. Since then, a number of
exceptions from the mandatory prosecution rule have been enacted. Therefore,
currently, prosecutors can refrain from or dismiss a prosecution in the following
cases: (a) for minor criminal offences with low guilt and no public interest in
prosecuting and (b) for less important criminal offences where the penalty would be
insignificant alongside the punishment for some other crime committed by the same
offender. In these cases there can be a dismissal without consequences, but also a
conditional dismissal by which prosecutors impose upon the offender certain
obligations, e.g. to make a payment to the victim, the state or a charity, to perform a
community service or to undergo victim/offender mediation.® It is worth noting that
the court’s consent is necessary for the dismissal of cases concerning certain kinds of

offences.

For more serious offences (felonies) only the Federal Prosecutor General is
empowered to refrain from prosecutions in very specific circumstances: (a) when
proceedings could endanger the Federal Republic or if other substantial public
interests weigh against prosecution and (b) with the consent of the court ‘if the
offender has, after the deed, contributed to avert the danger for the state created by the
offence’ (153e CCP).¥

In France the expediency principle also applies currently in a number of cases and
there is also a number of options available for prosecutors when they decide to divert

a case out of the courts (e.g. mediation penale, composition penale, etc).

However, although there is a good deal of convergence between opportunity and
legality;based systems in practice, commentators draw attention to some important
differences that still exist: ‘Because diversion in a legality system is an exception to a
general rule, non-prosecution decisions are relatively strictly controlled even if they
are greater in number than in systems like that in England and Wales.” (Sanders and

Young 1994:209). As the examples of Germany and France indicate, the conditions

% There has been criticism by some scholars in Germany that conditional dismissals enable rich
suspects to buy their way out of criminal prosecution. See inter alia Jehle (2003)
% See Weigend (2004) and Fionda (1995, Chapter 5) for more information on the diversionary options

in Germany.
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under which those exceptions can be made, are stipulated and diversion decisions are
usually reserved for the prosecutors to make. Furthermore, in order to encourage
consistency and adherence to official policy, only a relatively small number of senior

decision-makers are empowered to take the most serious diversionary decisions.”

On the contrary, in opportunity-based systems such as that in England and Wales,
‘neither the basis for the exercise of discretion nor the level of decision-maker is
consistent throughout the system’ (Sanders and Young 1994:209)." Diversionary
decisions are not the exclusive fesponsibility of prosecutors. Most non-prosecution
decisions are still made by a relatively large number of police officers and, thus, are
difficult to control. Police are empowered to take no further action, give an informal
warning, or administer a caution without notifying the CPS. Furthermore, until
recently, prosecutors had no power to impose any diversionary measures instead of
prosecution. Their only option was to recommend to the police — but not require — the

administration of a caution.”

Prosecutors could, of course, discontinue a case for public interest reasons but
research revealed that they were not very successful in doing so. McConville er al.
(1991) found that the CPS rarely dropped cases on public interest grounds alone and
although later on discontinuances of this kind were increased, most of the time, these
occurred in trivial cases and mainly on cost grounds (Sanders and Young 2002). It
was argued that police control of information and case construction used to make it
extremely difficult for prosecutors to identify cautionable cases:” ‘Factors which
could point towards caution or other forms of diversion are downplayed in the file, or

such facts are not brought out by the police because of failure to ask appropriate

% See Sanders (1986b), Leigh and Zedner (1992), Sanders and Young (1994, Chaﬁter 6).

*! This is not necessarily the same in all expedience-based systems. See, for example, the situation in
the Netherlands where prosecution policy is ‘strikingly organised and determinate, implementing a
carefully considered and coherent working philosophy’ (Fionda 1995:63).

%2 Contrary to the situation in Scotland, where for a long time now there has been a sophisticated
diversionary package available to the procurators fiscal, including fiscal warnings, conditional offers of
fixed penalties, fiscal fines and diversionary schemes (e.g. supervision by a social worker, referral to
drug treatment, restorative interventions, etc).

% McConville ef al. (1991), Leng et al. (1996).
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questions’ (Sanders 2004:118).°* The experiment with ‘Public Interest Case
Assessment’ (PICA) schemes, where the CPS were provided with information from
other than the police sources (e.g. Social Services), proved that far more cases could

be diverted provided that the right information was available (Crisp et al., 1994).

The introduction of the Criminal Justice Act 2003 confers a greater role on the CPS in
relation to diversion. It gives them the power to offer conditional cautions to offenders
and requires them to propose the conditions. However, as Ashworth and Redmayne
(2005:171) point out, the police seem to retain the power to offer a police caution or
otherwise to divert the case. Therefore, even after the introduction of the new
legislation, it appears that in England and Wales diversionary decisions will still not
be centrally controlled by a single agency acting on explicitly pronounced policies

and common starting points for all cases.”

Formulation of prosecutorial policy

‘Prosecutors must be given discretion, so that they can respond sensitively
to the great diversity of factual situations and policy issues which arise.
Equally, the public interest in fair, consistent and principled decision-
making sustains the case for policy guidance and for accountability.’

(Ashworth 1987:606)

Once it is admitted that a certain amount of discretion should be allowed to
prosecuting agencies over the decision to prosecute or divert a case from the courts, a
number of issues arise to which different jurisdictions have not responded in a similar

manner.

* However, McConville et al. (1991) and Gelsthorpe and Giller (1990) report that, even when
cautionable cases could be identified, the CPS was reluctant to drop them, especially where police
working rules pointed to prosecution.

% See Ashworth and Redmayne (2005:148): ‘In the heavily pragmatic English system, fundamental
values and principles have little explicit recognition, even as starting points. Instead, the alternatives to
prosecution have developed one by one, often without statutory foundations, and hardly constitute a

“system” of diversion.’
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First, should prosecutors act on a predefined policy, publicly announced or does this
negate the very need for individualised decision-making (which, supposedly,
discretion promotes)? In England and Wales the CPS are obliged by law to issue a
code setting out their policies and criteria according to which prosecution decisions
should be made.”® This is a public document formulated by the DPP and revised
periodically. Moreover, recently, as Ashworth and Redmayne (2005:176) remark,
‘there has been a welcome step towards openness, with the publication on the CPS
website of considerable amounts of prosecutorial guidance previously confidential to
Crown prosecutors.” Prosecutors are, theoretically at least, obliged to follow all these
guidelines, although practice showed that there has been a considerable degree of
variation regarding their approaches and their understanding of the code (Hoyano et
al. 1997).

Other jurisdictions have adopted a different approach to the one mentioned above,
which allows prosecutors a broader discretion regarding the creation of predefined
policies, while at the same time significantly limiting the number of decision-makers.
For example, in Germany there are no published documents specifying the cond{tions
under which a prosecuﬁon is dismissed or reflecting on the proper conduct of criminal
prosecutions. There are some internal guidelines issued by the Federal Chief
Prosecutor that are not published. It is argued that the strong hierarchical structure that
exists, as well as the concentration of the most crucial decisions in the senior

prosecutors, makes up for the lack of detailed and published guidelines.”

The second issue concerns the question of who should formulate prosecution policies.
The most important issue in this context is the relationship between the Executive and
the prosecution services. Ashworth (2000:282) argues that the quasi-judicial role that
prosecutors play suggests that they should enjoy a certain independence in matters of
policy-making. In England and Wales the DPP formulates the CPS policies on
prosecution and the Attorney General is constitutionally answerable for these policies

to Parliament. In practice, Parliament never debates the principles or the contents of

% In Scotland there is also a Prosecution Code which sets out the criteria for decision-making and the
range of options available to prosecutors dealing with reports of crime.
°7 Furthermore, the law on which prosecutors base the exercise of their discretion is also relatively

detailed.
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the code (Sanders 2004). The relationship between the Attorney General and the DPP
is in practice primarily consultative in nature, enabling the Attorney General to retain
a general overview of prosecution policy; also, the DPP is expected to provide
sufficient information to the Attorney General to enable him to answer to Parliament
for the performance of the CPS. In theory, both the Attorney General and the DPP are
independent of the Executive. However, as Ashworth (2000:262) remarks, the CPS in
the past failed to act in an independent way from the Executive and his policies have
been highly influenced by the Home Secretary’s policies for prosecution and

diversion.”®

In other countries, such as France, Belgium, Germany, and the Netherlands, the
prosecution services act under the supervision of the Minister of Justice who can issue
directives to his subordinates concerning prosecutorial decisions to be made. The
instructions of the minister can relate to a specific case or be of a general nature and

thus concern general prosecution policies.

For example, Article 5 of the French Judicial Organisation Act 1958 states that the
members of the ministére public are subordinated to the Minister of Justice. The
Minister of Justice is politically accountable for the functioning of the Public
Prosecution Service and thus can issue general instructions ‘so that criminal politics

of the government can be put in practice.” Verrest (2000:223-4) argues that:

‘the more ideological ground behind the criminal policy entirely led by the
government, is the deep fear in France of ‘judicial corporatism’’. The belief is
high that if the Minister of Justice would cede any of his prerogatives in the field
of criminal policy, the government would rapidly lose control over legal

practice. ...The ministére public could abuse the expediency principle to

% Ashworth (1998) reports that, in 1994, the Home Secretary announced a new policy on police
cautioning followed by a new circular directed to the police requiring them to change their cautioning
policies. In the 1994 edition of the Code for Crown Prosecutors, the influence of this policy was more
than obvious: ‘...this episode casts doubt on the CPS’s claim to be independent and quasi-judicial, and
raises questions about the role of the Attorney General, a member of the government and the minister
to whom the Director of Public Prosecutions is accountable’ (Ashworth 1998:196). See also Ashworth
and Fionda (1994) and a response to this criticism by Daw (1994).
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prosecute whatever it chose and the Minister of Justice would lack the power to

address his political responsibility for the administration of justice.’

In Germany there is a similar situation to the French one regarding the formulation of
prosecutorial policies. Nevertheless, it has been argued that although general rules for
the proper conduct of criminal prosecutions are defined by the Minister of Justice,
more specific prosecution policies are not usually determined at the level of the

Ministry of Justice but at that of the Federal Chief Prosecutor (Weigend 2004).

IV. CONCLUDING REMARKS

The description of prosecution systems in various jurisdictions used to be
characterised by dichotomies: on the one hand there were adversarial prosecution
systems and on the other inquisitorial ones; there were systems where prosecutors
were also responsible for the investigative stage and others where there was a
complete division of responsibility regarding the prosecution and the investigative
stage; finally, there were systems which adhered to the opportunity principle and
others which adhered to the mandatory one. However, as Cappelletti (1984:207)
points out, ‘dichotomies provide only two-dimensional slices through reality: they
give us black and white and — depending upon their degree of refinement —

innumerable shades of grey ... But they do not give us the reds and greens and blues.’

This is particularly true for the description of prosecution systems these days. Both
adversarial and inquisitorial systems, either in theory or in practice, have been moved
away from their traditional models and, at the present time, no prosecution system can
be characterised as coming under one particular rﬁodel. There are as many variations
in prosecution systems as the number of countries involved. However, some common
trends have been observed — encouraged also by the guidance of supranational
institutions such as the Council of Europe® and the European Court of Human Rights

~ that argue for the adoption of some common principles regarding prosecutions.

 See a series of Recommendations issued by the Council of Europe relating to prosecutions: Rec
(2000) 19, Rec (97) 13, Rec (92) 17, Rec (95) 12, etc.
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In the first section of this chapter, the origins, constitutional position and organisation
of prosecution services in a number of jurisdictions were analysed. There is a long
tradition in civil law systems of public authorities taking responsibility for
prosecutions in the public interest, which pre-dates the creation of police forces. By
contrast, in the common law tradition prosecution services are a relatively new
feature, the responsibility for prosecutions having previously been left to private
individuals and mainly to the police. However, although in some common law
countries (e.g. Ireland) the police still retain significant prosecutorial functions, the
trend has been towards giving responsibility for prosecutions to a prosecution agency
independent of the police. Nevertheless, the varying structures and specific
characteristics of the modern prosecution services, as well as their constitutional
relationship with the police, can be traced back to their different origins. In common
law countries, there is still a right to private prosecution, a number of other agencies
apart for the main prosecution service carry out a significant number of prosecutions,
and the police enjoy a strong independence not coming under the control of the
prosecution service. In inquisitorial jurisdictions, as a rule, the state monopolises the
right to prosecute and prosecution services function in a hierarchical structure with
strong internal guidelines. Public prosecutors normally belong to the judicial branch
or they are considered as quasi-judicial officers. The police have never had a
prosecutorial role and are regarded as coming under the command of, and being
controlled by, the public prosecution services.

The second section dealt with the role of the prosecuting authorities in investigations.
The classical divide between the prosecutor and the investigator, which is often seen
as a distinguishing characteristic of common law systems, in some countries tends to
dissolve. This either takes the form of informal arrangements between police and
prosecutors without changing the constitutional relationship between the two services
or,.as in the case of England and Wales, a statutory reform. In inquisitorial systems,
prosecutors have always been regarded as responsible for the investigatory as well as
the prosecuting stage. Although, in practice, the police are left to investigate alone the
majority of — especially less serious — crimes, prosecutors still retain overall control

and responsibility for the regulation of the investigative stage.
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The third section dealt with the way different prosecution systems approach the issues
of prosecutorial discretion, diversion from prosecution and the formulation of
prosecution criteria and policies. Prosecution systems have traditionally been
characterised as adhering to either the legality or the opportunity principle depending
on the extent of the discretion that prosecutors are allowed over the decision to
prosecute and the permission to take into account factors other than evidence in
making this decision. Most of those traditionally regarded as legality systems, due to
rising caseloads, currently provide for exceptions in the legality principle. However,
although in practice there is a good deal of convergence between opportunity and
legality-based systems, commentators draw attention to some important differences
that still exist. Because diversion in a legality system is an exception to a general rule,
usually the conditions under which those exceptions can be made are stipulated and
diversion decisions are usually reserved for the prosecutors to make. There are also
relatively small numbers of senior decision-makers and a more centralised approach
regarding diversion from prosecution. In opportunity-based systems, on the contrary,
diversionary decisions are not the exclusive responsibility of prosecutors. Most non-
prosecution decisions are still made by a relatively large number of police officers

and, thus, are difficult to control.

As far as the formulation of prosecutorial policies is concerned, in some countries
prosecutors are obliged to issue a code stating their policy and criteria according to
which prosecution decisions should be made. Other jurisdictions, however, have
adopted a different approach, which allows a broader discretion while at the same
time significantly limiting the number of decision-makers. Furthermore, the
formulation of prosecutorial policies, in some countries is the responsibi.lity of the
prosecution service itself, while in others it belongs to the control of the Executive

(usually the Ministry of Justice) which also defines the government’s criminal policy.

In this chapter, the distinct choices and paths that different legal systems have
followed, their underlying philosophy, as well as the implications of these choices as
documented by empirical studies, have been explored. This analysis was intended to
serve as an additional context within which the particular choices of the Cyprus
prosecution system can be understood. As stated in the Introduction, in Cyprus there

is a dearth of theoretical as well as empirical research which sheds light on the issues
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discussed in this chapter for jurisdictions elsewhere. The objective of my research
project is exactly this: to attempt a first exploration of these issues, focusing on the
pivotal role that the Attorney General’s Office occupies in the Cyprus prosecution

system.

‘The value of comparative work is not simply to document differences
and similarities between counties and systems, for the comparative
perspective is also a valuable tool for analysing the distinctive character
of one’s own domestic practice and policy.” (Zimring and Johnson

2005:794)
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CHAPTER THREE

Research Strategies and Methodology

‘The importance of the methodology is that it provides a sense of vision,
where it is that the analyst wants to go with the research. The techniques
and procedures (method), on the other hand, furnish the means for
bringing that vision into reality... Just as painters need both techniques
and visions to bring their novel images to life on canvas, analysts need
techniques to help them see beyond the ordinary and to arrive at new

understandings of social life.” (Strauss and Corbin 1998:8)

In this chapter I will reveal the vision of my research and the means by which I intend

to bring it about. This research on the role of the Attorney General’s Office in
prosecutions is an exploratory study which draws on data gathered using a variety of
mainly qualitative methods. The influences on the choice of my research strategies
and the specific methodology will be explained in the first part of this chapter,
followed by an explanation of the necessity of two broad research strategies. In the
second part, my ﬁrsf research strategy (fieldwork in the AG’s Office) will be
developed starting from the description of the process of negotiating access to the
AG’s Office and the pre-fieldwork period I spent there; these will be followed by an
account of the three different techniques of data collection (observation, documentary
survey and semi-structured interviews) 1 employed. In the third part, my second
research strategy including a documentary analysis of internal circulars, press

releases, memoranda, etc issued by the succeeding AGs, as well as interviews with the

AGs themselves, will be presented followed by the development of an argument about
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the reliability and validity of the research and the approach I adopted for the data
analysis (fourth part).

I. RESEARCH STRATEGIES

Exploratory research

R. Stebbins (2001:6) argues that researchers who want to explore effectively a given
phenomehon for which they have little or no scientific knowledge ‘must approach it
with two special orientations: flexibility in looking for data and open-mindedness
about where to find them.’ In the case of my research, the lack of any prior scientific
knowledge or research, which would provide some information or suggest theories
about the role of the Attorney General’s Office in prosecutions, dictated the choice of
an exploratory study instead of a theory-testing strategy and a flexible methodology. In
Cyprus there is not a single empirical study about the criminal prosecution system (or
aspects of it) and only a handful of studies on other areas of the criminal justice
system in general.! Theoretical studies about criminal justice issues have also been
very limited and most of them are confined to the mere description of legal provisions
or the review of the case law.? More specifically, there is no definitive work on the
structure of the Cyprus criminal prosecution process and the system has not been the
subject of a detailed and systematic review by any state agency. The only relatively
comprehensive description of the various functions of the Attorney General’s Office
dates back to 19743

The dearth of any theoretical or empirical work on criminal prosecutions is largely the
reflection of the very limited legal or socio-legal research of any kind in Cyprus. The
greatest volume of research in other countries emanates from academe. The absence
of a Law School at the University of Cyprus imposes obvious difficulties to academic

research.* In addition to that, the tendency of practitioners to rely on English, and

! See Kapardis (1983), Kapardis (2002) and Ministry Of Justice (2004).

2 Most of these articles are published in the Cyprus Law Review and in the Cyprus Law Tribune.

3 Loucaides (1974) “The Office of the Attorney General of the Republic of Cyprus’.

* The University of Cyprus is currently taking the first steps towards the establishment of a Law
School.
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increasingly also on Greek, French and American textbooks or Law Reviews for their
everyday practice derived from their educational background, discourages any studies
focused exclusively on the Cyprus System, which could reveal the singularities or any

special features of the System.

Qualitative study — Influences on the choice of study

i) The research question

The objective of this research is to explore the role of the Attorney General’s Office in
the Cyprus prosecution system. As much mystery surrounds this area, the idea is to
contribute insight and understanding of the constitutional position of the Law Office,
its workload and the functions it is called to fulfil. The research question to a great
extent determines the most appropriate method of research. As Straus and Corbin
(1998:36) observe ‘some problem areas clearly suggest one form of research, over

another...; an investigator should be true to the problem at hand.’

Other research studies about prosecution arrangements in organisations such as the
DPP’s Office and the CPS, as well as studies about prosecution systems in general,’
have demonstrated the advantages of more qualitative approaches in order to fully
understand the complex interaction of formal and informal influences, organisational
constraints, shared ideologies and procedural requirements involved in the operation
of a prosecution agency (as indeed in any criminal justice agency).® The questions that
such studies seek to answer are not amenable to any rigidiy structured methods
preferred by a quantitative appfoach; rather they demand the richness and the wealth

of information of data generated by more intensive research methods.

Furthermore, a qualitative approach for my methodology is better suited to the
exploratory design of this research. There is a widespread tendency to view
quantitative research as being suited to the confirmation and rejection of theoretical
prepositions and hypothesis. By contrast, qualitative research is depicted as placing

emphasis on the discovery of the novel and unfamiliar, which its more unstructured

3 See inter alia Mansfield and Peay (1987), McConville et al. (1991), Fionda (1995) and Hodgson
(2005).
® See Lacey (1994)
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approach to data gathering deemed to facilitate (Bryman 1984). This connection of
quantitative/qualitative with confirmation/discovery should not be read as a hard and
fast principle.” However, it is widely accepted that the constant interchange between
theory and data, the ‘discovery-based’ approach in which ‘there is a development,
refinement and perhaps even reformulation of research ideas in accordance with what
is discovered as fieldwork continues’ (Jupp 1989:58), is a methodological

characteristic more closely associated with the ethnographic tradition.

ii) The research perspective

It has been advocated that research techniques are of high theoretical relevance, and
can no longer be viewed as ‘atheoretical tools’. The research methods represent lines
of action taken towards the empirical world, while each theory demands and produces
a special view of the research act (Denzin 1978). Consequently, although the choice
of method is primarily determined by the research question, it also involves some
more general assumptions about the nature of the social world being studied. It is,
therefore, admitted that the sociological approach informing this research project

influenced, the selection of the methodology, at least to some extent.

I certainly exclude positivism or naturalism as the theoretical standpoint for my
research enterprise. Positivism assumes that methods of natural sciences could and
should be unproblematically applied to the social world and that human behaviour
should be studied within a deterministic framework. However, social sciences are not
the same as natural sciences, essentially because their subjects are human beings who
can attribute meanings to the situations in which they are placed, and may therefore
react to and possibly alter those situations.® As Hammersley and Atkinson (1995)
point out, both positivism and naturalism neglect social research’s fundamental
reflexivity: the fact that we are part of the social world we study, and there is no

escape from reliance on common sense knowledge and methods of investigation.

By contrast, closer to my assumption about the nature of social reality is the view that

the social world should be seen ‘as something which is continuously under social

7 As Bryman (1988) himself argues elsewhere.
8 See Bottoms (2000) and Giddens (1984).
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construction via social interactions by the participants themselves rather than as some
external, objective and ill-constraining reality...” (Jupp 1989: 29). According to this
paradigm, it is important to gain access to the ‘actors’ viewpoint’, as well as to the
structures within which they operate, in order to understand the way in which the
criminal justice system is constructed. However, I do not agree that this is sufficient.
It is also important not to neglect the analysis about the legal status of the criminal
justice agencies that are studied, their formal powers and the rhetoric that is being
developed about their legitimacy and operation. I agree with Lacey (1994) that
research on criminal justice agencies have to take into account all of these factors

since rhetoric (alongside a number of other things) forms a part of the reality.

Two broad research studies

This conveniently brings me to the reasons I decided to integrate two research
strategies for my research. As stated earlier, this study seeks to explore the role of the
Attorney General’s Office in prosecutions. Originally, it was intended to provide an
‘in-depth’ description of the working of the Law Office as far as prosecutions are
concerned and penetrate the operational philosophy of an agency which much mystery
surrounds. In order to achieve this, it was judged essential to attempt to get behind the
public life of the Law Office and perhaps reveal a rich and ‘concealed underlife’
(Bryman 1989:142). It was, therefore;_inevitable to immerse myself fully in the
process of prosecution and the everyday life of the Office, as access to organisational
culture cannot be obtained through methods employed at a distance.” Consequently, it
was decided to conduct a fieldwork period in the Law Office including a variety of

methods.

However, during the pre-fieldwork. period, I realised that the exploration of the
current situation in the Law Office mainly by an ethnographic approach could only
give a partial and incomplete picture of the role of the Law Office in prosecutions. A
study of the rhetoric that has been developed over time regarding the functions of the
Law Office was also essential, since legal provisions in this area have remained
limited and vague over the years and sometimes caused contradictory interpretations.

Furthermore, these broad statutory provisions, as mentioned before, allowed the

? See Crompton and Jones (1988).
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holders of the Office a particularly extended discretion in defining their role in the
system. Therefore, since that much appeared to depend on the particular office-
holders, I thought that it would be very interesting to explore how successive Attorney
Generals approach their role. That would place my research also into a historical
context and, consequently, make it possible to uncover and understand how the role of
the Law Office has been formed, developed and possibly modified over time.
Therefore, I decided to employ an additional research strategy which would respond
to this additional objective of my study. That would entail a documentary analysis of
internal circulars, press releases and documents that the four Attorney Generals who
have served office since the establishment of the Cyprus Republic (1960) have issued.
Additionally, it would be supplemented by interviews carried out with three of those

four Attorney Generals."

II. FIRST RESEARCH STRATEGY: THE FIELDWORK STUDY IN THE
ATTORNEY GENERAL’S OFFICE

Gaining access

i) The access problem

Any kind of social research involves gaining access to data. It is not unusual to
experience difficulties negotiating access to any research setting, but seeking access to
an organisation may be particularly problematic: ‘A research project is an intrusion
into the life of the institution to be studied. Research is a disturbance, and it disturbs
routines, with no perceptible immediate or long-term pay off for the institutions and
its members’ (Flick 1998:57). Researchers recall how tiresome it can be to negotiate
access' and they report that this process takes a considerable amount of time.
Furthermore, they point out that ‘the researcher is dependent on the goodwill of
organisation “gatekeepers”. This dependency creates risks that are beyond the control
of the researcher and which are difficult to predict or avoid’ (Buchanan et al.

1988:56). Therefore, they warn that from the very beginning, the research timetable

' Mr Triantafyllides, Mr Markidis and Mr Nikitas. The first Attorney General of the Cyprus Republic,
Mr Tomaritis died in 1997.
" E.g. see Baldwin (2000).
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must take into account the possibility that access may not be automatic and instant,

but take time-consuming meetings and correspondence to achieve.

If gaining access generally in organisétions is characterised as difficult, the same
enterprise in relation to criminal justice agencies, most of the time, faces
insurmountable obstacles. Certain features of them ensure that the difficulties in their
case are particularly highlighted. As Jupp (1989) reports, the peculiarities of research
on criminal justice derive from a number of facts: the ‘sensitive’ nature of this area,
the criticism levelled very often against the government for its policies,'? the fact that
on certain occasions information that researchers might wish to uncover is meant to be
kept secret by gatekeepers, and the actuality that some areas of the system (e.g.

prisons) are formally closed.

ii) Negotiating access .

Having all the above in mind and being fully conscious of the obstacles that my
undertaking might encounter, I decided to ask permission for conducting research at

the Attorney General’s Office.

Researchers differ in their opinions about the level within the organisation at which
access should be sought. Crompton and Jones (1988) advocate that it is desirable to
start negotiations at the top of the organisation. They argue that trying to secure access
through a lower level may mean that much time is spent in negotiations only to be
turned down at the last minute by those with the ultimate authority for such
decisions.” In my case, I thought that it was more secure and less time consuming to

ask permission directly from the head of the Office.

"2 These policies, as Jupp (1989:130) remarks, are inevitably underpinned by important political
viewpoints about which there is often considerable dispute: ‘It is not surprising, therefore, that those
who formulate such policies and those who activate them are sensitive to and often hostile towards
those who appear to be questioning or undermining such policies and practices.’

3 However, other researchers (e.g. Buchanan et al. 1988) express some reservations about such a
strategy, supporting that it is sometimes more advantageous to seek access through lower levels. It
should be noted, though, that knowing who has the power to open up or block off access is not always
straightforward and sometimes it becomes itself an important aspect of sociological knowledge about

the organisation (Hammersley and Atkinson 1995).
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Having been informed that the Attorney General himself had a particularly heavy
schedule during that period, initially, I asked for a meeting with the Deputy Attorney
General. Rather than ‘going on cold’, I chose a more secure way by using as a contact
a family friend who had worked in the past with him." This first meeting could have
been characterised as ‘exploratory’ as I was aiming to explore the general possibility
of conducting a study in the Law Office and assess the degree of the cooperation I
could expect. Given the fact that no other empirical research had been carried out
before in the Law Office, I was not sure how sﬁch a proposal would appear and be
considered by those in charge of the Office. During that first meeting, I explained to
the Deputy Attorney General my original research proposal and objectives in general
terms. Subsequently, I asked permission to spend initially a period of time at the Law
Office in order to test the general feasibility of carrying a study along the lines
proposed and make the necessary modifications, as well as collect relevant material
and information needed for the final research plan of my main fieldwork. To my
surprise, he appeared enthusiastic with the idea and straight away granted me the
permission I asked for, adopting an attitude which implied that ‘they had nothing to
hide and they were willing to help.’

After that meeting, I carried out several visits at the Office, during which I had
discussions with key-personnel, collected some relevant documents and observed the
actual workload of the Law Office. During that period, I also spent some time at two
Police Prosecution Departments in order to get some initial information about their
cooperation and dealings with the Law Office. After that, I had another meeting with
the Deputy Attorney General to inform him about my final decision (if allowed) to
carry out my research at the Law Office. I asked an official permission by a formal
letter which was accompanied by a more detailed research proposal. He immediately
replied that he was happy to allow me access to the Law Office and offered me any
help they could reasonably give ‘without disturbing the proper everyday functioning
of the Office.” He finally, kind]y asked me to provide him with a draft of my thesis or

a report after the completion of my research, as ‘it would be valuable for the Office’.

' The use of friends, family and academic contacts is mentioned as a useful asset by a number of
authors drawing on their own experience in negotiating access for research; see e.g. Van Maanem and
Kolb (1985) and Bryman (1988).
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Although some researchers argue that when negotiating access it is desirable to offer a
report as a ‘tangible product in return for cooperation’ (Buchanan et al. 1988), and
that gatekeepers sometimes demand it, I understood Deputy Attorney General’s
request more as an expression of his interest rather than a term for granting his

permission.

What surprised me more was that I was not asked to sign any research undertakings.
The assurance of protecting confidentiality and guaranteeing anonymity in the formal
letter by which I asked access was apparently sufficient for them. However, in order
to be on the safe side and avoid problems subsequently, I thought that it would be
wise to emphasise the fact that the results of my research would probably be
published, not necessarily only in my thesis. That statement did not seem to alarm the

Deputy Attorney General.

My explanation for this rather generous ‘treatment’ was that more important than the
fact that I was introduced by my contact as ‘a person who can be trusted’, I was
perceived to be a student who presented no danger. In addition to that, the lack of any
tradition of similar empirical studies at the Law Office or any other criminal justice
agency, at this stage, turned out to be an advantage. At least, it saved me from long

hours of negotiation about the technicalities of a research undertaking.

However, I was fully aware that formal access is not something which can be taken
for granted after it has been given, neither problems of access cease when entry has
been established. As Jupp (1989:149) warns, ‘this continuous process of negotiating
access does not end when one has successfully bypassed all those who have some
formal power to prevent the research taking place. Arrival at the sources of data

provides no guarantee that research work can begin.’

Accessing a setting is far more than the granting or withholding of permission by the
‘gate keepers’. It is widely acknowledged by researchers that another negotiation
begins once you enter the field. The researchers need to capture the cooperation of the
members of the organisation with whom they will have the most immediate contact:
‘Once research access to an organisation has been negotiated successfully, it then

becomes necessary constantly to renegotiate access to the lives and experiences of the
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individual members of that organisation. “Getting on” with respondents is
fundamental to the quantity and quality of data collected’ (Buchanan ef al. 1988:58).
This point conveniently brings me to the value of the preparatory period of the

research not only for building up rapport but also for a number of other issues.
Preparatory period

‘Until we enter the field, we do not know what questions to ask or how to
ask them. In other words, the preconceived image we have of the settings
and people we intend to study may be naive, misleading, or downright
false.” (Taylor and Bogdan 1998:25)

It has been advocated, that in exploratory research the best move is ‘to get your feet
wet’, enter the field, gaining some intimacy with the situation and then decide on your
specific research methods. Until you are actually engaged in the study, you can not be
sure which of the lines you have in mind will be most fruitful (Taylor and Bogdan
1998). This made me realise the need for a preparatory period in order to facilitate the
selection of the most suitable methods of data collection. This initial period proved to
be of extreme value also in a number of other ways. Before describing how it assisted
me in constructing my specific methodology, 1 will detail some other aspects of

fieldwork it made me recognise and obstacles it helped me overcome.

i) Entering the field — Establishing rapport

The first days of the fieldwork were definitely the most difficult ones. Having a legal
educational background and a short but .inten'se relevant working experience, a
criminal justice agency did not seem a completely unfamiliar environment to me.
Entering the field I might not have experienced a ‘cultural shock’, as other researchers
recall from their fieldwork; however, I was definitely preoccupied with the same silly-
sounding but very ‘stressful questions’: ‘who looks too busy to talk to me? Where can
I sit without being in the way? Can I walk around? What can I do to avoid sticking out

like a sore thumb? Who looks approachable?’ (Taylor and Bogdan 1998:45).

During the very first days, collecting data appeared to be secondary to getting to know

the setting and the people. I discovered that just wandering around the corridors of the
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Office, the library, even the photocopy room brought with it numerous opportunities
to be introduced to people, explaining why I was there, listen to informative

conversations and slowly but steadily become a familiar face in the Office.

During this period, I realised that the decisive battle of real access in the organisation
was not fought at the top (that one, as I explained earlier, was not really a battle) but
at the lower level of each Law Officer. I understood, early enough, that the permission
of the Deputy Attorney General was not itself enough to achieve a sustained level of
cooperation with the Law Officers. My effort was to make them understand the aim of
my study and feel that they could contribute to it and then gain their trust dispelling
notions of an obtrusive research approach. All the researchers highlight the
importance of gaining the approval and establishing the trust of the ‘actual people
researched.” In practice, I recognised that this requires a constant and delicate
negotiation but when achieved, it certainly makes life in the field much easier. Further
on (arguing about the validity of my research), I will discuss why I think that I

managed to establish such a relationship with most of the Law Officers.

ii) Key informants

Some people from the very beginning of this preparatory period seemed to be more
willing to help than others. I was very lucky to have the support of a very respected
and knowledgeable Law Officer who became, as Taylor and Bogdan (1998) would
call him, my ‘key informant’ at that stage. During the first days in the Office, he
showed me around, introduced me to other Law Officers and he was also tipping me
off about crucial information. However, although it was extremely helpful to have as
an informal ‘sponsor’ an ‘insider’ of the setting, I had soon to acknowledge the danger
of assuming that all informants shared the same perspective or had the same depth of
knowledge as he had.” As the days passed, I started interacting with other Officers

and broadening my sources of information.

iii) Detecting the most suitable methods of data collection

This initial period, besides teaching me how to act appropriately in the setting,

helping to break the ice and establishing my identity as a trustworthy person, it was

1> See Van Maanen (1988).
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originally designed to assist me with selecting the most suitable methods of data
collection. I spent more than three weeks at the Law Office doing virtually a bit of
everything. I visited the offices of a number of Law Officers and discussed with them
different aspects of their work. I also observed prosecutors handling criminal cases at
various stages: e.g. reviewing criminal files sent to them by the police, preparing for
court hearings, meeting police officers and prosecution witnesses, appearing at court,
etc. That gave me a clearer picture of the procedures that were followed and enabled
me to ﬁncover some aspects of the working practices of the Law Office that
previously were not apparent. What is more, I was provided with a better
understanding of the Law Office’s actual workload, which was not clearly defined
anywhere causing confusion and only unclear speculations. This enabled me to detect
the most suitable methods for data collection which could correspond to the diversity

of the Law Office’s workload and powers.
Specific methods of data collection
Subsequently, in this section, I will embark upon a detailed account of my methods of

data collection after the exegesis of the multi-method approach I employed.

i) Multi-method approach — Triangulation

‘All methods have their strengths and weaknesses, better to ask what
combination of strategies will be most adequate and most fruitful.’

(Bulmer 1984:32, original emphasis)

Most researchers recognise the advantages of combihing a variety of techniques of
data collection and encourage a multi-method approach which can produce different
data useful for addressing the same research problem (Trow 1957). Moreover,
qualitative research itself is inherently multi-method in focus (Brewer and Hunter
1989). It is advocated, that the combination of multiple methods, empirical materials
and perspectives in a single study is best understood as a strategy that adds rigor,

breadth and depth to any investigation (Flick 1992).

Furthermore, the value of ‘across-method triangulation’ (Denzin 1989), whereby the

use of more than one method of data collection is employed, is that it balances the
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~ strengths and the weaknesses of differing methods. Besides having the benefit of
producing a rich stream of data, triangulation assists in raising social scientists above
particular biases that stem from single methodologies and provides some internal

‘quality control’ for the research.

The preparatory period I spent at the Law Office was crucial for the adoption of a
multi-method approach for my research. What I observed was that part of the
prosecutors’ work was written and file-based, part of it centred around the formal
verbal exchanges in court and some of the particularly interesting issues were dealt
with by means of informal chats and telephone conversations with the defence
attorneys, the police and other prosecution agents as well as with colleagues.
Moreover, the broad variety of duties that comprised the Law Office’s workload
entailed sufficiently wide-ranging aspects to require an equally wide-ranging selection
of methods of collecting data. Therefore, in order to achieve a good coverage of
prosecutorial practices and cover the breadth of prosecutorial work, I decided to
combine observation and informal discussions with a survey of documentary
materials (examination of criminal files) and semi-structured interviews (see figure 1
at p. 91). Many researchers advocate the combination of the above techniques and
argue that data collected by each of them come to complement each other (Denzin

1989, Taylor and Bogdan 1998),' and, thus, enhance reliability and validity.

ii) Methods of data collection

1. Observation

‘One must immerse oneself in everyday reality — feel it, touch it, hear it

_and see it — in order to understand it.” (Kotarba and Fontana 1984:6)

Observation was essential in giving a good overall understanding of the work of the

Attorney General’s Office and providing a framework for the rest of the research. It

' Young (1996), acknowledging the complexity of studying especially discretionary power, advocates
sensitive methodological strategies and a combination of methods. He points out that the decision
maker being studied may be unwilling or unable to articulate the reasons why decisions are reached;

therefore, interviews must be supplemented by other methods, such as the examination of records.

83



Chapter Three: Research Strategies and Methodology

was an ongoing activity existing even in parallel with the use of the other techniques.
This was expected, since the very concept of observation is defined by some
researchers as a field strategy that simultaneously combines document analysis,
interviews of respondents and informants, direct participation and observation and
introspection (Denzin 1989 and Bogdan and Taylor 1998). One of the strengths of
‘direct observation’ is that it allows the researcher to look behind the formal aspects

of organisational settings and to reveal the aspects of their every day life.

I spent more than five months (including the pre-fieldwork period) at the Law Office
on a daily basis during their working hours' trying to observe every aspect of their
work and grasp their routine. Most of my time in the Office was devoted to reading
files and having informal conversations with the Law Officers. It was not possible to
have my own desk in an office but that proved to be an advantage rather than a
drawback. The first option I had was sitting at the Library situated next to the
Conference Room. While studying there, 1 had the opportunity to hold very
interesting discussions with most of the Law Officers, who were frequently visiting
the Library looking for Law Reviews and legal textbooks. 1 was also able to attend
some meetings of Law Officers taking place at the Conference Room, about which I
probably would not have found out if I were not in the right place at the right time. As
a second option, I was sometimes allowed to examine criminal files at Law Officers’
offices.” This enabled me to discuss with the Law Officers the decisions they had
made in particular cases, while they were dealing with their office work. Being there,
I was also able to listen to the Law Officers dictating correspondence, having
telephone conversations and discussing cases with fellow Law Officers. Moreover,
Law Officers were commenting on their work and were showing me other criminal

files they were dealing with. 1 was often present when police officers or defence

' use the same term that Hodgson (2005:10) uses to describe her field role agreeing with her that this
term is preferable to the most commonly used ‘participant observation’, ‘as it more accurately
describes the role of the observer who remains a researcher, rather than a participant in the sense of
contributing to the goals of the organisation under study.’

18 Law Office’s working hours are: Monday to Friday 07:30-14:30 except from Thursday which are
07:30-13:30 and 14:30-18:00. These are also the working hours of Courts and Public Services in
Cyprus.

19 Each Law Officer either has his/her own room or shares a room with another Law Officer.
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attorneys had meetings with the Law Officers to discuss about particular cases (or,
occasionally, to investigate the possibility of an ‘informal plea-bargain’). These
observations generated a considerable amount of information. I was keeping notes

during the day and writing up more extensive notes each evening.

In addition to the above, I often accompanied the Law Officers appearing in courts on
behalf of the Attorney General.” There were about 15 Officers who would exclusively
or mostly deal with crifninal cases at the Law Office.?’ During my fieldwork period I
managed to accompany and observe 9 of them at court. My initial intention was to
follow a number of cases from the arrival of the criminal file at the Office up to the
outcome of the trial through all their trial stages. The long period of time that
intervenes between these two stages, various difficulties with‘the listing of cases and
the very frequent adjournments made this impossible for a large number of cases. 18
cases were followed through their trial stages and provided me with valuable
information, as well as offered me a fuller picture of the procedure, necessary to keep
in mind while reviewing documentary evidence.” Although these cases were not
enough for a proper analysis of the role of the Law Officers in presenting cases at
court — my research anyway intended to focus more on the pre-trial role of the
Attorney General — that aspect of my fieldwork was a precious experience in many
ways. | was able to observe the Law Officers ‘at work’ both in and outside the
courtroom. Thus, for example, I was able to listen to discussions between police
officers — usually the investigators of the offence — and Law Officers before the court
session began or td informal conversations between the Law Officers and the defence

attorneys. Moreover, travelling to and from the court with the Law Officers provided

2% Most of the time, 1 was accompanying Law Officers at Assize Courts, where they usually appear and
most of the cases I followed up to the end were Assize Court cases. | managed though, to observe a few
cases at District Courts in order to have at least a flavour of this procedure. My limited time and the
fact that 1 was working alone, inevitably forced me to choose the most important category of cases to
focus on, without, however, totally ignoring the rest.

2! During Mr Markidis® tenure, the Law Office was theoretically divided into various divisions (e.g.
Civil Law, Administrative Law and Criminal Law divisions); see Chapter Five, Section 1l(c). Although
Law Officers did not strictly come under one of them, those 15 Law Officers were either exclusively or
mostly dealing with prosecutions.

22 Some of these cases had not been completed by the day I left the field. However, 1 was able to find

out about their outcome from communication with the LO presenting them, after I left the field.
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an excellent opportunity for informal discussions not only about the cases presented in

court but also about a variety of other issues.

2. Examination of documents

In order to put into context the data collected by observation and informal discussions
and, thus, strengthen the database, examination of criminal files and other

documentary materials was necessary.

a) Review of criminal files

As mentioned earlier, there is not a very clear distribution of criminal cases between
the Attorney General’s Office and the Police Prosecution Departments. In order to get
a real sense of the extent of the Law Office’s involvement in prosecutions, I had to
explore how this was translated in everyday practice. My preliminary observations
enabled me to sketch an outline of the Law Office’s workload. There were, however,
a number of questions to be answered: Which cases actually reach the Law Office,
what type of cases are usually judged as ‘sensitive’ or ‘complex’, which are filtered
out of the system, etc? The right way to arrive in answers regarding these issues was
(besides observing) by examining the files that were allocated to Law Officers and

discover what type of cases they were concerning.

Every day, files concerning the review of criminal cases that were forwarded to the
Attorney General’s Office were allocated to six particular Law Officers. Although, as
I stated earlier, there were 15 Law Officers dealing with criminal cases, only these six
used to receive criminal files coming under this category of the Law Office’s
workload (if they could not manage all of them, they would distribute them to the rest
of the Law Officers). In order to cover all types of cases reaching the Office and
study the decision-making strategy adopted by each Law Officer, each week I would
locate (with the precious help of the administrative staff), and then examine, all the
files allocated to a different Law Officer. Although I used a rather flexible format,
capable of responding to the particular characteristics of each category of cases, in sd
far as possible I recorded the same basic information from each file. I was making
notes on the type of case and offences they were concerned, the reason they were
referred to the Law Office and the information the police sent to the Law Office (e.g.

the summary of evidence, the record of interviews, witness statements and
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confidential information). All papers with the information sent by the police were
placed inside a file jacket upon which the Law Officers would record their opinion,
directions or advice depending on the specific circumstances. Sometimes they wrote
in some detail the reasons for their decisions, but on other occasions the comments
were quite brief. However, in a later instance, the notes that were made were
occasionally used as a basis for discussions in which prosecutors would elaborate on

their reasons.

In total 183 files of this category were examined.” The selection procedure I
employed (described above) ensured that in this sample all types of cases which
usually reach the Law Office were represented. However, since the data to be drawn
from my research methods were to be primarily qualitative and were not intended to
be statistically representative, the size of the sample was not as critical as it would
have been for an equivalent quantitative study. Nor was it necessary or even possible
for the total number of files to be decided firmly in advance. Thus, the final sample
size was the result of a balance between what would be manageable in the time
available and what I conceived in practice to be large enough to produce sufficient

material for the type of my study.“

b) Examination of requests for the entering of nolle prosequi submitted by defendants

There was a special procedure followed regarding this aspect of the Law Office’s
workload, in which eleven Law Officers?” were employed. Every week a different one
was responsible to deal with all requests that reached the Law Office. 53 requests for
the entering of a nolle prosequi and the outcome of them were examined during my
fieldwork period. In this sample I included an almost equal number of requests

~reviewed by each Law Officer. As with the files I reviewed, I did not predefine a

Z 118 of them concerned cases coming under category four of Law Office’s workload and 65 cases
under category five (see Figure 1 on p.91).

2 1t has to be noted, here, that a significant part of the Law Office’s workload was not necessarily file-
based. See, for example in Chapter Six, the cases for which the Law Office’s advice was sought during
the investigative stage: for serious cases, police investigators used to come to the Office in person and
consult with the Law Officers. See also footnote 73 in Chapter Five.

2 Seven out of those eleven Law Officers were part of the group of Law Officers who were exclusively
or mostly dealing with criminal cases in the Law Office, while for four of them criminal cases

constituted only one of the various aspects of their work in the Office.
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certain number of requests which needed to be examined. In this case, the final size
was less the result of time considerations than the effect of the ‘theoretical saturation’,
as Adler and Adler (1994) describe the point when the generic features of the new

findings start to consistently replicate earlier ones.

¢) Attachments to the Attorney General

Realising that I would not be able to follow many ‘live’ cases concerning indictable
offences through all their trial stages'(see above), I decided to employ an additional
method of exploring decision making regarding this category of cases. I was informed
that after the completion of a case before an Assize Court, the Officer in charge sends
to the Attorney General the decision of the Court accompanied with an attachment
explaining how she/he handled the case and offering a critique of the outcome. Access
to these attachments was relatively easy. I examined 60 attachments, which
represented virtually almost all the attachments of cases finalised during 2001. I
acknowledge the limitations involved in finding out about a case based on what is
written afterwards. A written record of what has happened is never a full one and
there is always the danger that some information could have been written so as to
justify a decision rather than directly reflecting the actual basis on which the decision
was made. Therefore, their purpose of and the possible bias within them were
critically appraised and borne in mind throughout the analysis of the information
collected from these documents. Although I had the opportunity to discuss some of
these cases with the Law Officers, clarify issues and gain additional information about
them, I have to note that few of these attachments were as detailed and thorough as I
would wish and, therefore, they were only used as a supplementary source of data

instead of a primary one.

3. Semi-structured interviews

The advantages of interviews as a combined method of data collection with
observation has been well documented (see e.g. Hammersley and Atkinson 1995).
Therefore, besides everyday informal discussions, semi-structured interviews during
the last period of my fieldwork were designed to clarify observed procedural details
and to act as a method of preventing me from misinterpreting events or wrongly
giving significance to observed situations. Apart from this ‘factual’ sort of

information, I was also particularly interested in eliciting from Law Officers their own
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views about their role in the prosecution system and about how they put this role into
practice. Moreover, I wanted to gain an insight into their perceptions and philosophies
about a variety of issues; for example, their approach to prosecutorial discretion,
explanation of their own experiences in the system, their opinions and views on their
relationship with the police, etc. Using Fionda’s (1995:4) words referring to her own
empirical study, ‘(t)he interview technique lended itself particularly well to this
project since prosecutors were able to give reflective and thoughtful explanations of
their own experiences in the system as well as their opinions and views about current

criminal policy in general.’

Therefore, 1 carried out semi-structured interviews with 13 Law Officers (out of 15
LOs dealing with criminal cases®). The semi-structured form of interviewing was
elected because it was more flexible and thus, suitable for the aims of my interviews
(Bryman 1989). The interviews were conducted in the LOs’ offices and they tended to
last a couple of hours. I used an aide-memoire, which reminded me of the topics I
wanted to cover, while I was giving the Law Officers latitude over what they wanted
to say and how to say it. Written notes were taken during the interviews and these
were later expanded to reflect the contents of the interviews as fully as possible. 1
made a conscious decision not to force them to accept a tape recorder as soon as I
realised that they did not feel comfortable with the idea of being recorded and that
could inhibit the openness of their responses. I felt that insisting on using a tape
recorder while they were assuring me that ‘they will talk slowly and I could stop them
anytime 1 wanted so I could write dov.vn everything’ would emote unwanted
suspicions and fears without making that much difference. The inability to use a tape
recorder surely had some implications for my recording of the information; it was
difficult to record the information verbatim although the field notes were as faithful to
the original phrasing of comments as possible. However, it also had advantages; while
writing down their responses, LOs had some time to think, clarify earlier remarks, add
to earlier responses or refer to examples they could not recall previously. Moreover, in

this way, the very time consuming process of transcribing the tapes was avoided.

%6 The other two were on leave for most of the time I spent at the Law Office.
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Because of the distinct procedure that was followed regarding requests for a nolle
prosequi and the special features that characterised this part of the Law Office
workload, I conducted a separate series of interviews (10 interviews in total) with the
responsible Law Officers, devoted exclusively on this aspect of their work. These

interviews tended to last about 40 minutes.

In the last week of my fieldwork period I managed to interview apart from the
Attorney General (see section IIT), the Deputy Attorney General.”” The interview with
the latter lasted about two hours and thirty minutes in total,”® and I was allowed to use
a tape recorder. This interview was extremely beneficial and informative, particularly
regarding the policy of the Law Office as far as prosecutions are concerned and the

relationships of the Law Office with other agents involved in the prosecution process.

In addition to these interviews, I carried out a semi-structured interview lasting fifty
minutes with the head of the Police Prosecution Department in Nicosia and another
one lasting almost an hour with the head of the Police Prosecution Department in
Limassol. I also had the opportunity to hold briefer and more unstructured discussions
with the Chief of the Cyprus Police and the head of the Central Police Prosecution
Department as well as with three Defence Attorneys.”” These interviews aimed to
offer me an insight (limited I admit) into the relationship of the Law Office with other
participants in the prosecution process from these participants’ points of view and to
provide possibly alternative understandings of the Attorney General’s Office role.
Moreover, the interviews with the Police Officers were valuable in supplying me with
information about the cases that they usually forward to the Law Office and about the
procedures which are followed for each category of cases. It has to be mentioned here
that apart from these more formal interviews with these criminal justice agents, there .
were also other opportunities for me to hold valuable discussions with them, mainly
with police officers (investigators) and defence lawyers when they were visiting the

Law Office to discuss cases with the Law Officers or when appearing in Court.

%7 | had the opportunity to hold informal discussions with the Deputy AG on several other occasions.

?8 The interview with the Deputy AG had to be interrupted after the first hour due to a tape-recorder
problem (!); however, Mr Klerides kindly agreed to continue the interview the next day.

% These are three of the 11-13 Attorneys who are specialised in criminal cases in Cyprus and their

selection was made on an opportunistic basis.
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Figure 1: The Law Office’s workload and methods of data collection

(Research Strategy I)
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III. SECOND RESEARCH STRATEGY: DOCUMENTARY ANALYSIS AND
INTERVIEWS WITH POST-HOLDERS

Attempting to place my research in a historical context and gather information of how
succeeding Attorney Generals have approached their role and powers regarding
prosecutions, two main methods of data collection were employed: a documentary
analysis and interviews with post-holders. The advantages of using more than one
method of data collection have been presented earlier in this chapter when discussing

about the various methods I employed during my fieldwork study.

Documentary analysis

My first step towards gaining information about how succeeding Attorney Generals
have interpreted their powers was the search of any articles or books authored by
them and published. I used the Supreme Court Library and the Law Office Library to
locate such documents. Unfortunately, I discovered that only Mr Tornaritis authored a

number of short monographs relevant to the role of the Law Office in prosecutions.*

My second step was to search inside the Law Office for internal circulars, press
releases, memoranda or archival documents which were related to the prosecutorial
role of the Law Office. I asked permission to access such documents and that was
granted. With the assistance of one administrative officer, I discovered that most of
these documents were kept under a series of files titled ‘Responsibilities of the
Attorney General regarding prosecutions’ which were chronologically kept. In these
files a variety of materials were placed including all the pre-mentioned types of
documents, albeit without separating them in categories. Therefore, I went through all
of these files in order to discover what was relevant to my study. Unfortunately, there
were not many documents authored by the Attorney Generals, but there was some
interesting information in them which was sufficient to shed some light on the
Attorney Generals’ approach towards their role in prosecutions. The very fact that
there was only limited written information on this issue even within the Law Office
was another indication that the succeeding office-holders have been avoiding the — at

least direct — specification of their broad powers.

3% Nevertheless, after a newspaper search I found a couple of interviews given by Mr Markidis and one

by Mr Triantafyllides in which they reflected inter alia on issues relevant to their prosecutorial role.
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Interviews with the Attorney Generals

Having completed the examination of documents, I proceeded to the second method
of data collection: interviews with the post-holders themselves. This sought to gain a
more direct view of how succeeding Attorney Generals translated their role over time

and therefore, add to the information gathered by the documentary analysis.

‘Elites need to be interviewed. The best way of finding out about people is
talking to them. It cannot guarantee to secure the truth, especially from people
well practised in the arts of discretion, but it is surely superior to any alternative

ways of discovering what they believe or do.” (Crewe 1974:43)*!

I firstly approached Mr Triantafyllides and asked him to give me an interview,
explaining in brief the nature of my research study. He agreed and we arranged a
meeting at his office a couple of weeks afterwards.”> That interview lasted about one
and a half hours and written notes were taken. While at the Law Office during my
main fieldwork period, I also had the chance to interview Mr Markidis.”® His
interview lasted about an hour and fifteen minutes and I was allowed to use a tape
recorder. Several months after the completion of my main fieldwork, Mr Markidis
resigned and Mr Nikitas was appointed to the office. To keep my research up to date,
I decided to extend my research study so that his approach on the Law Office’s
prosecutorial role could also be covered. Therefore, I employed both of my methods
of data collection (that I used for the other Attorney Generals) in order to cover Mr
Nikitas’ tenure as well. As far as the interview was concerned, I sent him an official
letter asking to interview him and we arranged a meeting at his office for this
purpose.* That interview lasted about an hour and 20 minutes. The semi-structured
form of interviewing was elected for all three interviews because it was flexible
enough to cover all the topics I wanted to, while at the same time it was giving the

Attorney Generals latitude over what they wanted to say and how to say it.

3! Quoted in Malleson (1995:69).

32 Date of the interview: 01/02/2002.
% Date of the interview: 15/05/2002.
34 Date of the interview: 11/01/2004.
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I felt particularly privileged to be able to interview those three post-holders, given the
well-known problems which researchers usually face when approaching elites for any
kind of research.” I had a unique opportunity to gain first hand information about an
area regarding which even indirect information had been very limited. At the same
time, I fully acknowledge that the data collected especially concerning the tenures of
the rest of the office-holders, apart form Mr Markidis, are limited; they offér a
restricted account of the actual working of the Office during those times (since they
are not corroborated by direct observation as the data on Mr Markidis’ tenure are).
Having said that, it has to be mentioned that the main purpose of this part of the
research was not so much to produce a complete picture of the day-to-day life of the
Office through time; it was predominantly to gather information E)f how succeeding
Attorney Generals themselves have approached their role and powers regarding

prosecutions.

IV. RELIABILITY, VALIDITY AND DATA ANALYSIS

The traditional criteria of methodological adequacy, validity and reliability were
formulated and initially associated with the positivist paradigm. Positivists’ obsession
with objectivity, based on the assumption that everything in the universe can in
principle be explained in terms of causality, led them to insist on and emphasise the
need for standardised and rigid procedures in order to gain validity and reliability for
a research project. In response to the extreme positivist assumptions, some social
sciences have tended to overreact by stressing the possibility of alternative
interpretations of everything to the excluding of any effort to choose among them.*® |
do not support this extreme relativism but I do acknowledge that qualitative research
is inherently more flexible and interpretevistic than other paradigms and therefore, it
should be assessed in this context. However, this does not mean that qualitative
researchers should be unconcerned about the accuracy of their data. ‘A qualitative
study is not an impressionistic, off-the-cuff analysis based on a superficial look at a

setting or people. It is a piece of systematic research conducted with demanding,

though not necessarily standardised, procedures’ (Taylor and Bogdan 1998:9). Some

35 See Reiner (1992) and Hammersley and Atkinson (1995).
% For a critic of both extremes, see Kirk and Miller (1986).

94



Chapter Three: Research Strategz:es and Methodology

concerns about the reliability and validity of my project and how I dealt with them

follow here.

Reliability

A criticism levelled especially against observational research is that it lacks reliability.
‘(W)ithout statistical analysis to confirm the significance of observed patterns or
trends, researchers cannot ensure that their findings are real and not merely the effects
of chance’ (Adler and Adler 1994:381).” As Dawe (1973) points out direct or
participant observers need to consider the impact of their own views on ihe research
because any interpretation of subjective meaning will inevitably incorporate the
researcher’s own perceptions and experience. There is no guarantee that if another
researcher entered the same research setting, he/she would perceive things in the same
way or record the same things. However, it is emphasised that the reliability of
ethnographic research should not be measured by the ability of another researcher to
replicate findings (Hammersley 1990). The fact that the researcher’s own values
inescapably affect the research means that it is important for researchers to be value

aware:

‘There is no neutral Archimedean point from which objective data can be
collected: the researcher always influences the social interactions that constitute
the data. All one can do is seek to be reflectively aware of this and interpret

material in the light of the probable biases.” (Reiner 2000:221)

Nevertheless, it has been advocated that the researcher’s views are less likely to
influence ethnographic research than research carried out using more structured
methods, because the ethnographer does not have rigid hypotheses that he/she wants
to test (Becker 1970b). In my research, I did not have any firm preconception about
what I might find in the Law Office, because little was actually known about that
organisation; therefore, it would be justified to argue that the probability of observer
bias might have been reduced. Moreover, as Hutter (1988) remarks, it is difficult for

the researcher to record the deviant when the research subjects engage in quite

37 See also Denzin (1989).
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routinised behaviour and the researcher is in contact with them for a relatively long

time, as in my case.

Validity
In a qualitative study, the researchers need to be watchful about some issues that
could weaken their data and employ some tactics which validate and increase

confidence in the findings of their research (Miles and Huberman 1994):

i) Checking for researcher’s effects
More crucially than in other cases, researchers who carry out direct observation need

to address the effect that their presence may have had on the research subjects. While
negotiating my field role with the Law Officers — my research subjects—, I was aware
of the significance of convincing them that I was not ‘important’. Becker (1970a) has
commented that the researchers are not normally as important to the research subjects
as what they are doing at the moment of observation. However, difficulties may arise
if, for example, informants believe that the researchers know someone at the top of
the service. As I secured access to the Law Office from the Attorney General and the
Deputy Attorney General, I had to convince them about my real research purposes
and establish a relation of trust. From the beginning, I assured the Law Officers that
their anonymity would be protected in any case (e.g. in future publications). Most
importantly, on every occasion, I was stressing that I was not reporting to their
superiors nor discussing with their colleagues the views or comments made by
individual Law Officers. The impression I got was that I was perceived as a ‘non
threatening’ student. There were occasions, especially in the first days of my
fieldwork, where 1 was fed the ‘official line’. As time passed though, generally the
Law Officers did appear to trust me and instead of the ‘official line’ they more often
told me that ‘sometimes we do that, although we are supposed to do this.” They very
often made ‘off the record’” comments and occasionally discussed some of their
colleagues in negative terms or criticised some of their superiors’ decisions, signs
which by themselves indicated a level of trust. Furthermore, especially at the initial
stages, the student definition offered me the opportunity to appear quite credible in the
‘ignorant and inexperienced’ role (Powell 1985) and encouraged Law Officers to be

more explicit about what they were doing.
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ii) Checking for representativeness

Representativeness in qualitative research does not represent what exactly the same
term does in quantitative studies. It was not a purpose of my study to analyse a strictly
statistical representative sample of cases. However, the small size of the Law Office
and the long period I spent there® allowed me to cover almost all aspects of
prosecution practices and types of cases, as well as to observe virtually all the Law
Officers working at the Office. This gives me some confidence to argue that I reported

what normally occurs in the setting and formed a full picture of its workload.

iii) Getting feedback from the informants

As Miles and Huberman (1994:275) point out ‘(o)ne of the most logical sources of
corroboration is the people you have talked with and watched. After all, an alert and
observant actor in the setting is bound to know more than the researcher ever will
about the realities under investigation.” During my fieldwork, building up a very good
rapport with the Law Officers enabled me to seek clarification for certain findings.
That occurred more often during the last period of the fieldwork, when research
findings began to take shape and the danger of introducing bias by feeding

information back was less possible.

Data analysis

Denzin and Lincoln (1994:14) remark that ‘qualitative research is endlessly creative
and interpretive. The researcher does not just leave the field with mountains of
empirical material and then easily write up his or her findings.” Especially in an
exploratory study, there is a constant interaction between research design, data

collection and analysis.

I did not go into the field to test a particular well-formulated hypothesis; in this
research the findings came from the data. My approach of analysis is an articulation of
analytic induction and grounded theory (Glaser and Strauss 1967), which esséntially
requires the making of constant comparisons between analytic categories identified by

a careful reading and coding of the data. For example, as I discussed earlier, after

** The fieldwork period lasted for about five months: the pre-fieldwork period for almost three weeks

and the main fieldwork period for more than four months.
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some data collection through observation during my initial period of fieldwork, I was
able to generate the various categories of the Law Office workload and then undertake

further data collection in order to refine or expand my first impressions.

V. CONCLUDING REMARKS

The findings of this research are set out and discussed in the following chapters.
Derived from data collected by a blend of methods, they are arguably more valid and
reliable than they could have been if drawn from one source alone. These data,
gathered by ‘watching, asking and examining’ (Miles and Huberman 1994:19), are
used to build up a picture of the role of the Attorney General’s Office in prosecutions:
more particularly their workload, their powers regarding investigations and their
principles and policies on prosecutions. It can be argued that given the strategic
position of the Office within the prosecution process, an — indirect and limited —

insight into the whole prosecution system can be also achieved.
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CHAPTER FOUR

Introduction to Cyprus Law and Prosecution System

‘A system of administering criminal justice is a detailed tapestry woven
of many varied threads. It is often difficult to understand the nature and
the significance of any particular fibre without at least a general
appreciation of the function of the other threads, and also the realisation

of the impact on the whole.’(Pugh 1962:1)"

By way of a background to the analysis in the more empirical chapters that follow,

this chapter will commence with a brief historical background to the Iegaj system in
Cyprus, followed by an outline of the criminal justice process and a study of the

evolution and the legal framework of the prosecution system.

The first task is useful in gaining an understanding of the origins and the general
characteristics of Cyprus law. Although Cyprus is mostly characterised as a common
law jurisdiction, it will become apparent that it has attracted influences from various
legal systems and under those influences even original common law institutions have
been modified. The second section discusses the law relating to the criminal justice
process, highlighting again its particular characteristics and the way that a written
Constitution has modified some rules and practices of the original English system.
Finally, in the last section, the evolution of a private system of prosecutions to a
unique prosecution system which concentrates extensive powers in the Attorney
General’s Office will be outlined and the present (limited and vague) legal provisions

that regulate the prosecution process will be examined. This is essential in order to

' Quoted in Johnson (2002:268).
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understand the inter-relationships of the various agencies that maintain an
involvement in the prosecution of criminal offences and the key role of the Attorney
General’s Office. In some aspects there is a blurred division of responsibilities
between criminal justice agencies that needs to be further explored. Overall, in this
chapter, I will provide a discussion of the /aw and describe how it serves as an
additional context for the rhetoric and the operational practices regarding

prosecutions, which I will investigate in the following chapters.

I. HISTORICAL EVOLUTION OF CYPRUS LAW

‘In contrast to its size and population Cyprus has an extensive legal
history. Study of that legal evolution provides an exceptional
example...of the possibilities of harmonious co-existence and sometimes

even the blending of legal systems.” (Markidis 2000: vii)

This section will examine the historical evolution of the Cyprus legal system in order
to demonstrate that it incorporates influences from different families of law but also
that, like other ‘mixed systems’, it °...has combined these influences with its own

ethos to produce its distinct way of doing justice’ (Gebbie and Bein 2002:253).

Beginning with the Hellenic system of city-kingdoms,”> Cyprus legal history was
influenced by neighbouring legal orders, such as those of Egypt, Babylonia and
Assyria. As Markidis reports, ‘more permanent influences came in the Roman and
Byzantine periods with the introduction of Roman law, its codification and
development by Justinian, the second codification and further development during the
reign of Leon the Sixth, and the growth of ecclesiastical law. In later periods, first the
French customary law and then the Turkish law and the concepts of Sharia® were

brought to Cyprus, followed by English law from 1878°.*

2 For a detailed description of the legal institutions of the Ancient Kingdoms of Cyprus, see Colotas
(1988).

3 See Kemal Cicek (2002).

* Markidis (2000:vii).
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With the Treaty of Constantinople of 4 June 1878 Turkey ceded Cyprus to Britain.
Neocleous and Bevir (2000) report that when the British came to Cyprus they found a
legal system already in place. There was infer alia the Imperial Ottoman Penal Code,
a comprehensive criminal code whose general arrangements followed that of the
French Penal Code (which had been enacted in 1858 and subsequently amended’).
Meanwhile, the Sheri Courts (administering Islamic and Ottoman law) and the
ecclesiastical courts of the Greek Orthodox Church had supreme authority in family
matters, exercising jurisdiction over Muslims and Christians respectively. The same

writers (2000:11) continue:

‘the British left this division intact for family matters and retained the Penal
Code (which remained valid until 1928 when the Criminal Code now in force
was introduced) but transferred jurisdiction in all other matters to the civil
courts. Soon after their arrival, and probably in 1879, they established Assize
Courts, District Courts and a Supreme Court. The Supreme Court had
jurisdiction over all criminal or civil causes that did not come under the

Jjurisdiction of the Ottoman Courts...’

The judicial system was revised in 1882. The power of the Sheri Courts was further
limited by the transfer of their jurisdiction to the civil courts.® As Kapardis (2001)
argues, the establishment of a decent court system in 1882, headed by legally
qualified individuals instead of the cadis in Ottoman times, was one of the successes
of the colonial administration, which managed to rid the courts of corruption and

arbitrariness and establish a more equitable system of justice.’

When Britain annexed Cyprus in 1914, Cypriot residents became British subjects.
Nevertheless, Ottoman law continued to be used in some cases, because litigants
could choose to have their rights determined either by Ottoman or by English law.
Simeonidis (2003:447-448) points out the peculiarity that the mixture of legal systems
provoked: ‘Ottoman law was applied by English judges, trained in the common law

and following the English procedure that had already been introduced in 1882. This

> Loizou and Pikis (1975).
¢ See Neocleous and Bevir (2000).
7 See also Katsiaounis (1996) and Georgallides (1979).
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was a very interesting phenomenon because all too often these judges resorted to

English law to fill the real or imaginary gaps of Ottoman law.’®

In 1935 British common law was fully introduced in Cyprus and its broader principles
were applied to all cases. Cyprus became a member of the common law family as of
that year. In addition to the common law, Cyprus was now subject to all of the special
British colonial legislation, as well as those statutes of the British Parliament which
were of ‘general’ (as opposed to local) character.” However, this should not give the
impression that the 1935 law succeeded in, or even tried, eliminating the diversity of
sources that comprised the law of Cyprus. According to Simeonidis (2003), legal
diversity was not eliminated because, firstly, Ottoman law was partly preserved: (a)
by retaining in force the Ottoman Land Code and the Maritime Code (which was at
least partly French); and (b) by recognising the jurisdiction of the Muslim Religious
Courts to adjudicate pursuant to their law matters of personal status of the Muslim
inhabitants of the island; and, secondly, because Byzantine law was preserved through
the recognition of the jurisdiction of the Episcopal Courts and the law-making
authority of the Orthodox Church for matters of personal status of the Greek
inhabitants."

The Republic of Cyprus was established as an independent sovereign republic with a

presidential regime" on 16 August 1960, when its Constitution came into force and

¥ For an overview of the justice system in Cyprus during British rule, see Limbourides (1983).

® The effects of the British common law on a culture different from that of Britain and the discrepancy
observed between a foreign law and local customs created a series of legal conflicts. See Demetriadou
(1989).

1 Even some of the statutes that the colonial authorities enacted during this period increased rather than
decreased the diversity of Cyprus law. For example, Contract Law and the Law on the Sale of Goods
contained elements of Indian, including Hindu, law, as they were copies of codifications undertaken in
India, another British colony, a few years earlier. Similarly, the Law of Intestate Succession drew from
provisions of the Italian Civil Code, while the Law of Horizontal Ownership of Buildings was based on
a corresponding Greek statute. For further analysis, see Simeonidis (1977).

* ! The structure of the new state was based on the separation of powers. The legislative power vests in
the House of Representatives, the executive power is exercised by the President and the Council of
Ministers and the judicial power is vested principally in the Supreme Court and its subordinate courts

as established under Part X of the Constitution.
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British sovereignty over Cyprus as a Crown Colony ceased. Cyprus had its first
opportunity in centuries to decide on its own the future of its legal system. The
Constitution provided that the Laws previously applicable should remain in force in
the Republic, to the extent that they did not contravene the Constitution, until repealed
or amended by its Laws." In the meantime, the pre-1960 Laws were to be interpreted
consistently with, and when necessary adapted to, the Constitution. Thus, as
Simeonidis (2003:449-450) points out ‘the Constitution provided the necessary legal
continuity without prejudging the future legal orientation of the Republic’.

However, four months after the founding of the Republic, the Parliament passed a
statute that according to Simeonidis (2003:450) ‘went much further than the letter and
spirit of the Constitution, and sought to tie the legal system of Cyprus surreptitiously
and permanently to the English common law’. Law 14 of 1960, provided inter alia
that when not otherwise provided by applicable statutes, the courts of Cyprus would
continue to apply the English ‘common law and the principles of equity.” What was
striking about this provision was that unlike other provisions of the same law, it
contained no temporal limitations."” Thus it authorised the application of not only the
pre-independence common law, but also of the post-independence common law.
According to one theory, this provision made the post-independence common law
binding, not just persuasive, on the courts of Cyprus, subject only to the self-evident
principle of compatibility with the Republic’s Constitution. As Simeonidis (2003:450)
continues ‘(t)his meant that a post-1960 decision of the House of Lords would be
binding on the courts of Cyprus, and — what is more — even if a subsequent statute of
the British Parliament had superseded that decision’. In contrast to some very

enthusiastic supporters of this view who believed that English law had served the

12 Article 188 of the Constitution.

1> The general tactic that has been followed by other countries of the commonwealth was the adoption
of common law with time limitations (Kenneth Roberts-Wray, 1966). See for example Section 7(2) in
the Canadian Criminal Code of 1954, which provided that: “The criminal law of England that was in
force in a province immediately before the I'' day of April 1955 continﬁes in force in the province

except as altered by the Act or any other Act of the Parliament of Canada’ (emphasis added).
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country well and should continue to do so,' there were some others who expressed
concern and criticised this provision in the Law."” Simeonidis (2003:451) argued that
‘this provision of the 1960 Law raised the spectre of Cyprus law becoming more
English after independence than it had become during the relatively short British

period.” However, this ‘danger’ has not fully materialised, for a number of reasons:

1. Two years after Independence, when the Supreme Court was asked to follow
English case law issued after 1960, it adopted the position that this did not have
binding authority. It accepted though, that as a general practice (for reasons of

‘judicial comity’) it would be followed,'® unless courts are convinced that it is false.

2. ‘Cyprus courts have asserted the right to subject the application of the English
common law to the condition that it be ‘suitable for Cyprus’. This is similar to the
position that American courts took during the formative period of American law
before importing the common law of England. The difference is that in Cyprus there
is no statutory authorisation for imposing this condition, although, as in the United
States, there is ample justification in logic. As one Cyprus court noted, ‘(T)he
Common law must be planted here as a living growth which can be pruned by judicial
decision to suit local conditions [because]...the intention of the country’s leéislator

was the service of people in this country."”

3. Furthermore, Cyprus courts have exercised a quasi-legislative power in dealing
with pre-1960 statutes that were found unconstitutional. In such cases, the courts have
not confined themselves to the option of simply refusing to apply the particular
statute, but have also employed the option of either abolishing the statute or
‘amending’ it so as to make it consistent with the Republic’s Constitution.’
(Simeonidis 2003:451)"

' See Pikis (1981), who argued that the reason why common law was adopted in Cyprus en masse with
the Law 14/1960 was the common belief of both Greek and Turkish Cypriots that it had been tested in
the country for a while and provided security for people and effective protection of civil rights.

'* Loucaides (1982).

'® Stylianou v. The Police (1962) 2 C.L.R. 152.

17 Paikkos v. Kontemeniotis, (1989) 1 C.L.R. 50 at 73.

'8 Christodoulou v. The Republic (1967) 3 C.L.R. 691.
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4. The Supreme Court of Cyprus has drawn from non-English sources in at least two
areas of public law. The first area is that of administrative law. Article 146 of the
Republic’s Constitution provides that the Supreme Court has jurisdiction to review
administrative acts and to annul them, if it finds them unconstitutional, illegal or ultra
vires. Because Article 146 owes its origin to Continental legal sources, the Supreme
Court has turned to Greek and French academic and judicial authorities, mainly the
decisions of the Greek and French Conseil d’ Etat. This gave rise to the creation of a
whole new corpus of Cyprus law derived from Greek and French sources. A similar,
but less pronounced, borrowing from non-English sources has also taken place in the
area of constitutional law, particularly in the area of individual rights. English law was
not particularly helpful in this area given the absence of a written constitution in
England. This explains, at least to some extent, why in dealing with certain
constitutional issues the Supreme Court of Cyprus has occasionally turned to the

jurisprudence of the United States Supreme Court (Simeonidis 2003:451).

To sum up this brief discussion of the evolution of Cyprus law, it can be said that
Cyprus history is marked by long periods of foreign occupation and, consequently, its
legal system is characterised by much diversity which reflects that past. Because
Great Britain was its most recent foreign ruler, Cyprus has received and retained most
of the essential elements of the English common law tradition, especially in the areas
of procedure and methodology. However, Cyprus has also retained significant
elements of Roman-Byzantine law and Ottoman land law and, since winning its
independence in 1960, has borrowed heavily from Greek and French administrative
and public law in general. Before the accession to the European Union in May 2004,
Cyprus had also harmonised its public and private law with that of the Union.
Moreover, the Cyprus legal profession is no longer as tied to England as it was before
and shortly after independence. Although many Cypriots continue to study Law in
England, equally as many, if not more, do so in Greece (given the very close relations
and national ties between Cyprus and Greece) and are inescapably influenced by the

continental legal system of this country."” Therefore, although some still insist to

'° See Simeonids (2003). Until 1988, the official language in courts was English. With the enactment of
Law 67/1988 the use of Greek was established.
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characterise Cyprus as a common law country,” it becomes obvious that, especially in
the course of the last four decades, the Cyprus legal system has gradually moved

closer to being characterised as a ‘mixed legal system’.”'

‘...the above developments and borrowings contributed to turning the
law of Cyprus into a fascinating legal mosaic where the English common
law coexists with Greek and French administrative law, European and
American constitutional principles, Roman-Byzantine law, and Ottoman
law. The fact that this diverse law is applied and reshaped by Cypriot
judges, some of whom have been trained in the common law tradition and
increasingly more of whom have been trained in the Greek and
Continental tradition, makes the Cypriot amalgam one of the most
interesting legal systems within the Western legal family.’(Simeonidis
2003:453)

I1. THE CRIMINAL JUSTICE SYSTEM

It can be argued that criminal law and procedure represent areas where the common
law tradition and principles have been preserved to a greater extent compared to other
areas of Cyprus law. Having said that, even in this area the influence of other legal
systems is not totally absent and often provisions originating from them are being
advocated for proposed changes in Cyprus criminal procedure.”” The variety of
influences, although not objectionable per se, combined with the absence of a detailed
and systematic review of the system, sometimes leads to confusion about the
principles and aims of the criminal justice system. It is regrettable that criminal

procedure has received only intermittent official attention since the foundation of the

20 <(A)lthough Cyprus legal system comprises various statutes not based solely on English law but also

on various other continental legislation, nevertheless, the common law cardinal rules of legal
construction continue to prevail and the Republic of Cyprus may still be considered as a common law
country’ (Tornaritis 1982:40).

2! For further discussion, see Simeonidis (1977) and Neocleous (2000).

22 See particularly the discussions about the reform of the Evidence Law in criminal cases (House of

Representatives: Discussions on the Draft Bill on Evidence, 2001-2003).
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state and there has never been a designed strategy to update the system in a structured

and comprehensive way.

Law in force

The relevant law which presently regulates criminal justice is embodied in the
Criminal Code (Cap.154) and the Criminal Procedure Law (Cap.155), while the
structure and jurisdiction of the Courts are regulated by the Courts of Justice Law, No.
14/60. The courts involved in the administration of criminal justice are: (a) the
District Courts (single Judge), (b) the Assize Courts (three Judges), and (c) the

Supreme Court in its appellate jurisdiction.

The Criminal Code represents a codified version of all major offences which exist
under common law. As was stated previously, though, prior to the British occupation
the applicable criminal law was the Ottoman Penal Code, which was mainly based on
the continental European law (especially the French Penal Code). Therefore, in the
existing criminal code, certain resemblances to the Ottoman Penal Code can still be
identified, such as in the area of premeditated murder, where no malice aforethought

is required, in contrast to the common law. ?

The system of criminal procedure currently in force in Cyprus originates from the
English system of criminal proceedings which, however, has been adapted in certain
respects to Cyprus standards. The Criminal Procedure Law (Cap.155) is based on
English statutes .regulating criminal procedure and clearly states that where no
provision is made in the Law or in any other enactment in force for the time being in
Cyprus, every couﬁ shall in criminal proceedings ‘apply the law and rules of practice
relating to criminal procedure for the time being in force in England.”* Three crucial

points should be kept in mind at this point:

1. In interpreting the above Laws, the Cyprus judiciary is assisted by the precedents of
English case law. Although, as was shown above, according to the Supreme Court,

these have no binding authority, they nevertheless provide useful guidance on

‘2 Clerides (1984).

24 Criminal Procedure Law Cap. 155 s. 3.
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numerous points of law, and it is rarely that the courts will depart from them.” On the

other hand, decisions of the Cyprus Supreme Court are binding on all inferior courts.

2. A very important difference between Cyprus and other common law judicial
systems, which in some cases modifies the orthodox common law criminal procedure
rules or the interpretation of them, is that the jury system is not and has never been
applicable in Cyprus.” It has been asserted that the sitting of three Judges to deal with
serious criminal cases in the Assize Court makes up for the jury’s absence to a
considerable extent,” but others claim that this absence takes away from the trial the

democratic element of public participation in the administration of justice.?®

3. Criminal law and procedure are also influenced by the civil rights and liberties
entrenched in the Constitution. Article 11.5 of the Constitution partly reproduced the
provisions of Article 5(3) of the European Convention on Human Rights, which was
ratified by Law 39/1962, and it forms part of the legal order of Cyprus.”” Artemis
remarked that ‘the Constitution has moulded present day rules of criminal law and
procedure in such a manner as to uphold in an effective way civil rights and liberties’
(1989: 4016).*

 Especially in this area of law, Cyprus courts appear more reluctant to deviate from common law

principles; see Loizou (1968) and Artemis (1989).

% The British did not introduce the jury system in all of their former colonies, as the public

participation in the administration of criminal justice was not well suited to a colonial regime. See

Kapardis (2001:60). See also Vidmar (2002), who reports that the jury system was introduced in a

number of British colonies, albeit with various modifications (e.g. in some African colonies only

whites were eligible to serve on juries and in other instances property or other requirements effectively
_ excluded non-whites).

7 Loizou (1972).

28 See inter alia Drakos (2005). _

? See European Commission’s Report (1999:58): ‘The Constitution safeguards fundamental rights and

liberties in a comprehensive way. The constitutional charter of human rights is modelled on the

European Convention on Human Rights, evben though it is more detailed and extensive,’

3 An example of this was the abolition of the mandatory or minimum sentence as it was judged

contrary to the constitutional principle which states that ‘no law shall provide for a punishment

disproportionate to an offence’ (Article 12.3 of the Constitution). Another example would be the power

of arrest and detention that has been formulated in such a way as to comply with the constitutional
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Arrest — Detention — Questioning

Article 11.2 of the Constitution contains an exhaustive list* of the situations whereby
interference with a person’s right to liberty may be allowed, including arrest on
reasonable suspicion of having committed an offence. However, it is declared that,
save in the case of flagrant offences punishable with imprisonment, a person may be
arrested only under the authority of a reasoned judicial warrant. Based on this section
the Supreme Court has stated that sections 14 and 15 of the Criminal Procedure Law,
which make it possible for a police officer or a private citizen to make an arrest
without warrant in certain cases, are not fully applicable:** they must be read and

applied subject to the provisions of Article 11 of the Constitution.

The procedure for the issue of a warrant of arrest is regulated by sections 18 and 19 of
the Criminal Procedure Law. According to them, a judge may issue a warrant of arrest
if satisfied that there is reasonable suspicion that the person in question has committed
the offence or that the detention‘ of the person is reasonably necessary for preventing
the commission of offences or the escape of the suspect. These sections, as they are
today, were introduced in 1996 after a decision of the Supreme Court (Re Polycarpou
(1991) 1 C.L.R. 207) which stated that the previous provisions of the Criminal
Procedure Law (allowing a judge to issue a warrant for the arrest of a person ‘if he
considered it to be necessary or desirable’) were unsatisfactory, as they failed to
address the real essence of the problem, which was the interference with the liberty of
a person. Thoma (2000) remarks that under the previous provision it was very easy
for the police to abuse their power and issue warrants against persons only on’mere
suspicion of having committed an offence and then release them due to lack of
incriminating evidence. In the same decision, the Supreme Court also stated (a) that in
deciding whether to issue a warrant of arrest the court must draw its own conclusions
from the affidavits présented to it when deciding whether a reasonable suspicion
exists or not, and (b) that the opinion of the police officers making the statements do

not form the basis for issuing an arrest warrant.

requirements contained in Article 11 and the right of liberty of an individual — see the discussion later
in this chapter.

31 Pitsillos v. The Police (1966) 2 C.L.R. 50.

32 Kyriakides v. The Republic 1 RSCC 66.
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It can be concluded from the above that the police in Cyprus have relatively narrow
arrest powers, in comparison for instance with their counterparts in England and
Wales. The necessity of a judicial warrant in the absolute majority of cases (apart
from flagrant offences), at least in theory, provides a safeguard against the absolute
discretion of the police to arrest people based on very little evidence. However, given
the lack of any empirical studies, it is difficult to say how easily courts issue such

warrants in practice and based on what type of evidence.®

The Constitution also stipulates that every person arrested must be informed of the
reasons for his arrest, in a language that he understands, and must be allowed to have
the services of a lawyer of his choice. The right to legal advice is guaranteed by
Article 11.4 of the Constitution but, until recently, it had not been specified with
statutory legislation. Law 163(I) /2005 specified this right and introduced a number of

other provisions which regulate the treatment of suspects in a police station.

Any person arrested by the police (whether or not under an arrest warrant) must, as
soon as is practicable after his arrest, and in any event not later than twenty-four
hours, be brought before a judge (Article 11.5 of the Constitution). Not later than
three days after the appearance of the person arrested, the judge must either release

him (on bail or not), or remand him in custody.*

The principles on which the court will exercise its discretion in remanding an arrested
person in custody have been considered in a number of cases.”” The judge: (a) must be
satisfied that there is a genuine and reasonable suspicion of involvement of the

suspect in the crime under investigation; (b) must determine that the inquiries and

33 Nevertheless, as people (especially police officers and Law Officers) I interviewed argued, currently,
it is considerably more difficult for the police to issue arrest warrants compared, for instance, to a
decade ago. An example of the stricter approach of the courts has been the decision in Re Polycarpou
(1991) 1 C.L.R. 207 mentioned above.

3 An arrested person may be remanded in custody for renewable periods of up to eight days. And the
total period of remand in custody must not exceed three months (Article 11 (6) of the Constitution).

3 Tsirides v. The Police (1973) 2 C.L.R. 204, Stamataris v. The Police (1983) 2 C.L.R. 107, Aeroporos
v. The Police (1987) 2 C.L.R. 232, Shimitras and Another v. The Police (1990) 2 C.L.R. 397, Houris v.
The Police (1989) 2 C.L.R. 56, Simillides v. The Police (1997) 2 C.L.R. 160, Demetriades v. The
Police (1997) 2 C.L.R. 312.
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investigations conducted by the police have not yet been completed; and (c) determine
that the remand of the suspect is necessary because he is likely to interfere with the
prosecution witnesses or destroy or hide any incriminating evidence, abscond or
generally interfere with the investigation process.® The courts have repeatedly
pronounced that in deciding on a remand order, the judge is interfering with the
fundamental right of freedom (as enshrined in the Constitution) of the accused and
therefore must exercise proper care in ensuring ‘a healthy balance between individual
liberty on the one hand and public interest in the investigation and suppression of

crime on the other’ (Stamataris v. The Police (1983) 2 C.L.R. 107 at 113-4).

Section 8 of the Criminal Procedure Law provides that the procedures for the
questioning of suspects in Cyprus are governed by the Judges’ Rules that are defined
by the Queen’s Bench Division in England. The courts decided that Judges’ Rules do
not constitute rules of law but they have the same status as in England: they are
practice rules that offer guidance during the investigation®” and, therefore, the breach
of these rules does not automatically result in the exclusion of evidence in court. It is,
however, taken into consideration by the court in order to decide whether a testimony
was taken voluntarily or under oppression and conditions unfair for the suspect.
Nickolatos (1993a) argues that the Supreme Court in Cyprus, although recognising
~ this wide discretion of the courts, has taken a strong line against the breach of these

rules:

‘In Cyprus...the Supreme Court in a series of cases has emphatically stressed
that the courts should freely exclude testimonies that had been obtained as a
result of a breach of the Judges’ Rules; this should be done in their effort to
promote the rule of law and deter any misconduct and unfair practice by the

police.” (Nickolatos 1993a:19-20)

At this point, it is very important to stress that Cyprus courts have been following a

strict exclusionary rule regarding evidence that has been obtained in breach of

3 An application for a remand must be made by a police officer not below the rank of inspector
(Criminal Procedure Law s. 24).
37 Azinas v. The Police (1981) 2 C.L.R. 9.
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constitutionally protected rights.*® As far as illegally or unfairly obtained evidence is
concerned, the courts have also been strict, albeit recognising some exceptions to this

rule.*

Mode of Trial

A trial for a criminal offence can take the form of either a summary trial or a trial on
information, for which a preliminary inquiry must be held. According to section 2 of
the Criminal Procedure Law, a summary trial means any trial held before a judge in
the exercise of his summary jurisdiction. Every judge of a District Court has
jurisdiction to try summarily all offences punishable with terms of imprisonment not
exceeding five years and/or a fine not exceeding CY£5000.* He also has jurisdiction
to try summarily any offence beyond the above limits, provided the consent of the
Attorney General is obtained.”’ In this case, though, the sentence passed could not
exceed the sentence which could be passed by the court trying the case summarily,

regardless of what the Criminal Code may provide for this offence.

A trial on information takes place before the Assize Court. Section 20(1) of t};e Courts
of Justice Law 1960 provides that the Assize Court has jurisdiction to try all types of
offences with the exceptions of those where specific provisions are made in Article
156 of the Constitution of the Republic. This mode of trial involves the filing of an
accusation of an offence in writing exclusively by, or on behalf of, the Attorney

General in the Assize Court.*

After an accused is committed to the Assize Court for a trial on information, it is
possible for him to be remitted to the District Court for a summary trial. The power of

such remittal is vested in the Attorney General, who can exercise this discretion, if

3% See inter alia Attorney General v. Aeroporos (1999) 2 C.L.R. 232 and Merthodja v. The Police
(1987)2 C.L.R. 227. ‘

%% See Michalis Andrea Psillas v. The Republic (2003) 2 C.L.R. 353, Parris v. The Republic (1999) 2
C.L.R. 186, The Police v. Georghiades (1983) 2 C. L. R. 33.

“ Courts of Justice Law 1960, s. 24.1. '

4 Courts of Justice Law 1960, s. 24.2.

*2 This information must comply with all the formalities provided under the Criminal Procedure Law,
s.39.

112



Chapter Four: Introduction to Cyprus Law and Prosecution System

after the committal he considers that a case is more appropriate for a summary trial.
Likewise, it is possible for a court dealing with a case in a summary trial to commit
the case to the Assize Court and order a preliminary inquiry, if before or during the
summary trial it appears to the court that this is a case which should have been

committed for trial to the Assize Court.*

Preliminary inquiry

Whenever any charge has been brought against any person for an offence not triable
summarily, a preliminary inquiry must be held. The preliminary inquiry should not be
regarded as the start of the hearing of the case. Loizou and Pikis (1975:159) explain
that ‘it is a preparatory investigation, not a trial in any respect, meant to elicit the
evidence forthcoming against the accused with a view to deciding whether there are
grounds for committing him to trial.” In deciding this issue, the judge must be guided
by section 94 of the Criminal Procedure Law, which provides that where there is a
conflict of evidence, he shall consider the evidence to be sufficient to commit the
accused for trial if the evidence against him is such that, if un-contradicted, it would
raise a probable presumption of his guilt. The extent to which the available evidence
raises a probable presumption of guilt is a matter of fact and degree. As Loizou and
Pikis (1975:167) stated: ‘an interplay of logic and common sense should guide the
Court in its task. Bearing in mind that the probability envisaged by the law must be a
real and not a fanciful one, the guilt of the accused must be probable as a matter of
logical inference.” Therefore, if the judge is satisfied that there is enough evidence,
the accused must be committed for trial at the Assize Court’s next sitting in the
district in which the offence is alleged to have been committed. Otherwise, the
accused must be discharged. However, this discharge does not bar any further

prosecutions of the accused based on the same facts.

Thoma (2000) reports that in dealing with the aftermath of the Turkish invasion of
1974 and the anomalous situation resulting from it, a law was passed” which

dispensed with the holding of a preliminary inquiry as above, provided that the

 Criminal Procedure Law s. 155 (b).
* Criminal Procedure Law, s. 90.

% Criminal Procedure (Temporary Provisions) Law 1974 (Law 42/1974 as amended by Law 44/1983).
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Attorney General certified in writing that the holding of such inquiry was not
necessary and that copies of each prosecution witness’s statement were served in
advance on the accused or his counsel.* This Law, 32 years later, is still in force. In
fact, almost unexceptionally (the Deputy Attorney General, in the interview he gave
me, stated that since 1974 only one preliminary inquiry has been held) all the

defendants are committed for trial before the Assize Court without a preliminary

inquiry.

Trial

Based on its common law background, Cyprus law adopted an adversarial system of
trial. The judge acts as the referee between the two contending parties in their quest to
win. ‘an evidence contest’ (Loizou and Pikis 1975). As Thoma (2000:480) describes
‘each party puts forward its own case and seeks to substantiate its case with the
available evidence subject to the restrictions imposed by rules of law, evidence and
procedure’. The judge, who has the overall responsibility to see that all rules in place
are duly observed and that justice is properly delivered, resolves any conflict arising
out of the application of these rules. The procedure at the trial, regulated for the most
part by section 74 of the Criminal Procedure Law, is in broad lines the same as that
followed in England. There are, however, two particular points that must be kept in

mind:

The first relates to the criterion that the judge should apply to half-time submissions
of no case to answer after the close of the prosecution case.*” The Criminal Procedure
Law provides that ‘if the court is satisfied that the prosecution has failed to establish
sufficiently a prima facie case to require him to make his defence, it must order the
acquittal and discharge of the accused.” The meaning of the term prima facie has
troubled the courts on numerous occasions. In Azinas and Another v. The Police
(1981) 2 C.L.R. 133, the Supreme Court declared that, in deciding whether a prima

facie case exists, the court must use as a guide the Practice Directions that the

% See a similar provision in the Canadian Criminal Code, s. 577 (‘Direct Indictments’), based on which
the Attorney General has the power to directly indict the accused without the accused having the
benefit of a preliminary inquiry.

47 As will be shown in Chapter Seven, it is this criterion that most of the Law Officers are referred to,

when asked about the level of evidence that a case should satisfy in order to be sent to court.
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Divisional Court of the Queen’s Bench Division of the High Court of England issued
in 1962, which provides that:

‘a submission that there is no case to answer may properly be made and upheld:
(a) when there has been no evidence to prove an essential element in the alleged
offence; (b) when the evidence adduced by the prosecution has been so

discredited as a result of cross-examination or it is manifestly so unreliable that

no reasonable tribunal could safely convict on it.” **

In the same case, however, there was a confusing reference to R. v. Galbraith,* which
arguably® offers a lower criterion than the 1962 Practice Note according to which the
evidence of the prosecution should be assessed. Although in later cases’ the Supreme
Court reconfirms the guidelines based on the 1962 Practice Note, in some cases there

is still an additional reference to Galbraith.

It can be observed that the Supreme Court at least theoretically adopts the position
that in order to require the accused to make his defence the prosecution evidence must
be credited as at least provisionally reliable. In the same way, as will be discussed in
Chapter Seven, when Law Officers argue that there should be at least a prima facie
case in order for a case to be sent to court, most of them mean by this ‘enough

provisionally reliable evidence.’

The second point that must be kept in mind when referring to the criminal trial in
Cyprus is that, as there is no jury system, the judge acts as arbitrator of both the law
and the facts of the case. Considering that the jury is viewed by most as the ideal
mode of conducting trials according to adversarial terms, the total absence of the jury
in Cyprus may suggest some shifts in the character of the original adversarial trial.** It

could be assumed that it may also affect the selection of the cases that are sent to court

®(1962) 1 AIER 448.

*(1981)2 AIIER 1001.

%% See Mansfield and Peay (1987).
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