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Abstract

The system of international investment arbitration is established by hundreds of

investment treaties that have the following key features:

1. States authorize foreign investors (read multinational enterprises) to make and
enforce international claims for damages against states in disputes arising from
the state’s exercise of public authority, without those claims being filtered by

the investor’s home state or by an international organization;

2. States are subjected to broadly-worded international standards that apply to a
wide range of governmental activity, affording arbitration tribunals broad
discretion to award damages to investors and thus make decisions about the

cost of government, with limited supetvision by domestic courts; and

3. Disputes are resolved using a private model of adjudication based on rules of
private arbitration and incorporating the enforcement structure of

international commercial atbitration.

The argument of this thesis is that investment arbitration, although commonly
approached as a reciprocally consensual method of adjudication, should instead be
viewed as a unique form of governing arrangement. Investment arbitration is a
governing arrangement because it is established by a sovereign act of the state and
because it is used to resolve regulatory disputes arising from the exetcise of pubic
authority. This distinguishes investment arbitration from conventional international
adjudication (between states) ot international commercial arbitration (between private
parties). Further, investment arbitration is unique and open to criticism because it
combines the prospective and far-reaching, yet selective, individualization of
international claims with the use of a private model of arbitration. This distinguishes
investment arbitration from other forms of international adjudication which allow
individual claims. Overall, characterizing investment atbitration as a unique form of
governing arrangement reveals the importance of the system as a means to control the

exercise of public authority in the regulatory sphere.
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Chapter One

Introduction

In March, 2003, an international ttibunal in Sweden, established under a bilateral
investment treaty, ordered the Czech Republic to pay U.S.$353 million to an investor
that owned a Czech television broadcasting business.! The investor was a Dutch
company, CME Cgech Republic, owned by cosmetics billionaire Ralph Lauder, an
American citizen.? The tribunal ordered the damages award after deciding that the
Czech government had violated a 1991 investment treaty between the Czech Republic
and the Netherlands.? After unsuccessfully trying to have the award set aside in the
Swedish courts, the Czech government committed to pay the award in full lest it
suffer more harm to its reputation among international investors.*

Even in the fast-changing environment of international investment
arbitration,> the CME award stood out fot two reasons. Fitst was its size: the CME

award was the largest yet under a flood of investment treaties signed in the last 20

' CME Republic B.V. v. Czech Republic Merits) (13 September 2001), 14(3) World Trade and
Arb. Mat. 109; CME Republic B.V. v. Cgech Republic (Damages) (14 March 2003), 15(4) World
Trade and Arb. Mat. 83 and 245 [hereinafter CME).

2 B. Von Hase, “Do the Right Thing” The [London] Times Magazine (13 September 2003) 50.

* Agreement on Encouragement and Reciprocal Protection of Investments between the Kingdom of the
Netherlands and the Cgech and Slovak Federal Republic, 29 April 1991, online: UNCTAD
http://www.unctad.org/sections/dite/iia/docs/bits/czech nethetlands.pdf. The treaty
violation arose from the Czech government’s regulatory treatment of a Czech television
network that was owned by CME. According to the atbitration tribunal, the government in
effect destroyed the investment by forcing CME to give up its ownership share.

* CME Republic B.V. v. Cech Republic (SVEA Judgment) (15 May 2003) (C.A. Sweden), 15(5)
Wortld Trade and Arb. Mat. 171. The Czech Republic applied to set aside the award before
the Swedish court of appeal, rather than the Czech coutts, because Sweden had been chosen
by the arbitration tribunal as the legal “seat” of the atbitration (the actual hearings were held
in Diisseldorf, Germany). L.E. Petetson, “Swedish court affirms award against Czech
Republic; damages could be taxable” Investment Law and Policy Weekly News Bulletin (16 May
2003).

® The term “investment arbitration” (or “investor-state arbitration”) refers to compulsory
arbitration, pursuant to an investment treaty, between a state and an investor at the instance
of the latter. The term “international” investment arbitration is used to distinguish treaty-
based investment arbitration from legislation-based and contract-based investment
arbitration. In this thesis, references to “investment arbitration” refer to treaty-based (i.e.
international) investment atbitration.


http://www.unctad.org/sections/dite/iia/docs/bits/czech

years. The award was roughly equal to the Czech annual health care budget.¢ Adjusted
for population size and gross national income, it was equivalent to an award of $19
billion against the United Kingdom, $26 billion against Germany, or $131 billion
against the United States.” Second, just ten days before the CME award was made, a
parallel claim for damages by Ralph Lauder himself, based on essentially the same
case égainst the Czech Republic but this time under a Czech-U.S. investment treaty,
was dismissed by a separate tribunal.? Thus, two conflicting decisions emerged from
the same dispute, adjudicated under two similarly-worded investment treaties.® Mt.
Lauder, the American investor, lost his personal claim on the basis that the breach of
the treaty was “too remote to qualify as a relevant cause for the harm”.10 Nevertheless,
Mr. Lauder, the Dutch investor, collected damages through a holding company
established in the Netherlands.!!

A.  The emerging system of international investment arbitration

The CME award is an outcome of an emerging system of international arbitration
based on more than two thousand investment treaties, most of which were concluded
since the eatly 1990s.12 As part of this system, investment treaties have three key

features:

S T. Kellnet, “The Informer: Call It the Ronald Lauder Tax”, 171(9) Forbes Magazgne (28 April
2003).

" CME (Metits), supra note 1, para. 80 (separate opinion).

® Ronald S. Landerv. Cxech Republic (Final Award) (3 September 2001), (2002) 4 World Trade
and Arb. Materials 35 [hereinafter Lander].

? C.N. Brower, C.H. Brower II, and J.K. Sharpe, “The Coming Crisis in the Global
Adjudicative System” (2003) 19 Arb. Int’l 415, 424-8.

' I auder, supra note 8, para. 235.

" The Czech Republic’s application to set aside the award on this point was rejected by the
Swedish court of appeal on the basis that Ralph Lauder and CME — the Dutch company
controlled Mr. Lauder — were different parties and that their claims could therefore proceed
concurrently, even though the substance of the claims was the same (CME (Metits), supra
note 1, para. 426-33). The Swedish court of appeal was also influenced by the fact that the
Czech Republic had refused, at an early stage, the investor’s offer to consolidate the two
claims: CME (SVEA Judgment), s#pra note 4, 210 and 242.

"2 UNCTAD, Bilateral Investment Treaties — 1959-1999 (New York: United Nations, 2000), 1
(the number of bilateral investment treaties rose from 385 in 1989 to 1,857 by 1999);
UNCTAD, World Investment Report 2004 (New York: United Nations, 2004), 221 (2,265
bilateral investment treaties were concluded by the end of 2003, involving 175 countries).



1. States authorize foreign investors (tead multinational enterprises!®) to make
and enforce international claims for damages'4 against states in disputes arising
from the state’s exercise of public authority, without those claims being filtered

by the investor’s home state or by an international organization;

2. States are subjected to broadly-worded international standards that apply to a
wide range of governmental activity, affording arbitration tribunals broad
discretion to award damages to investors and thus make decisions about the

cost of government, with limited supervision by domestic courts; and

3. Disputes are resolved using a private model of adjudication based on rules of
ptivate arbitration and incorporating the enforcement structure of

international commercial arbitration.

Taken together, these features define investment treaties as something more than a
mere collection of disparate treaties with distinct dispute settlement procedures.
Indeed, they unify them as a generalized adjudicative systers, one designed to control
and discipline states in the regulatory sphere. This system is complex, fragmented, and
at times incoherent because of variations among different treaties and, although it has

wide geogtraphic coverage, the system falls short of a global system in the absence of a

" As defined by the OECD, OECD Guidelines for Multinational Enterprises, Revision 2000
(Panis: OECD, 2000), 17-18, “multinational enterprises”:
usually comprise companies or other entities established in more than one country
and so linked that they may co-ordinate their operations in various ways. While one
or more of these entities may be able to exercise a significant influence over the
activities of others, their degree of autonomy within the enterprise may vary widely
from one multinational enterprise to another. Ownership may be private, state or
mixed.
See also S. Timberg, “International Combines and National Sovereigns” (1947) 95 U. Penn.
L.R. 575, 577-8; A.A. Fatouros, “On Domesticating Giants: Further Reflections on the Legal
Approach to Transnational Enterprise” (1976) 15 U. Western Ontario L. Rev. 151, 152-4; M.
Wilkins, “Defining a Firm: History and Theory” in P. Hertner and G. Jones, eds.,
Multinationals: Theory and History (Aldershot: Gower, 1986), 80-1.
' The term “damages” is used instead of “compensation” to highlight that the money
remedy follows from a finding of unlawful conduct: D.W. Bowett, “Claims Between States
and Private Entities: The Twilight Zone of International Law” (1986) 35 Cath. U. L. Rev.
929, 937-8.



multilateral investment code or bilateral investment treaties (BITs) between capital-
exporting states. Even so, contemporaty investment treaties should be approached as
part of a system because of what they have in common: the authotization of
individual claims for damages using broad jutisdictional concepts and liberal standards
of investor protection, based on a private model of adjudication.

The system of investment arbitration has emerged recently through the
proliferation of investment treaties in the 1990s, along with growing awareness of
investment arbitration among investors.!5 Since the mid-1990s, in particular, investors
have used investment arbitration mote frequently and in increasingly sophisticated
ways. For example, following the CME award, other investors threatened claims
against the Czech Republic in cases ranging from the collapse of a Czech bank to an
unsuccessful bid for a mobile phone network to the seizure of a jet by customs
authorities in lieu of back taxes owed by the owner.1¢ Under the investment
provisions of the North American Free Trade Agreement NAFTA), claims have been
launched against each NAFTA state in disputes arising from vatious governmental
activities, including a ban on the export of hazardous wastes by the Canadian
Parliament, the creation of an ecological patk by a Mexican state government, and the
conduct of a jury trial by a U.S. court.’” Under bilateral investment treaties, through
the use of holding companies, foreign investors have been able to bring multiple
claims in relation to the same underlying dispute and domestic investors have

successfully brought an international claim against their own state.!8 Perhaps most

' For a description of the process of investment arbitration, see G.N. Horlick and A.L. Marti,
“NAFTA Chapter 11B: A Private Right of Action to Enforce Market Access through
Investments” (1997) 14 ]. Int’l Atb. 43; UNCTAD, Dispute Settlement: Investor-State, UNCTAD
Seties on Issues in International Investment Agreements (New York: United Nations, 2003),
40-64.

' L.E. Peterson, “Investors emboldened by arbitral verdict against Czech Republic”
Investment Law and Policy Weekly News Bulletin (11 April 2003); Z. Kawaciukova, “State ordered
to pay 10 billion Kc” The Prague Post (19 March 2003); R. Andetson, “Tribunal to rule on
Czech bank failure” Financial Times (8 April 2005) 27.

17 8.D. Myers, Inc. v. Government of Canada (Merits) (12 November 2000), 40 I.L.M. 1408, 15(1)
Wortld Trade and Arb. Mat. 184; Metalclad Corporation v. United Mexican States (Merits) (30
August 2000), 40 LL.M. 36, 13(1) World Trade and Arb. Mat. 45; The Loewen Group, Inc. and
Raymond L. Loewen v. United States of America (Merits) (26 June 2003), 42 LL.M. 811, 15(5)
World Trade and Arb. Mat. 97.

® E.g. CME (Metrits) and Lauder, supra note 1 and 8, respectively; Tokios Tokeles v. Ukraine
(Jurisdiction) (29 April 2004), 16(4) World Trade and Atb. Mat. 75 [hereinafter Tokios), para.
21 and 38.



dramatically, investors have made roughly 37 claims against Argentina and are seeking
tens of billions of dollars in damages arising from the government’s response to the

country’s financial crisis in 1998.19

B. The character of investment arbitration

International investment arbitration is commonly approached as a reciprocally
consensual method of adjudication between an investor and the state. The argument
of this thesis is that investment arbitration should instead be characterized as a unique
form of governing arrangement. Investment arbitration — based on investment
treaties — is a governing arrangement because it is established by a sovereign act of the
state and because it is used to resolve disputes arising from the exercise of public
authority; i.e. disputes within the public sphere. As such, the subject matter of
investment arbitration is a regulatory dispute arising between the state (acting in a
public capacity) and an individual who is subject to the exetcise of public authority by
the state. This distinguishes investment arbitration from reciprocally consensual
adjudication as conventionally used to resolve international disputes (between states)
or commercial disputes (between private patties). Investment arbitration engages the
regulatory relationship between the state and an individual, rather than a reciprocal
relationship between juridical equals.

As a governing arrangement, investment arbitration is unique and open to
criticism because it provides for the prospective and far-reaching, yet selective,
individualization of international claims based on a private model of adjudication.
Investment arbitration entails far-reaching individualization of international claims
because states authorize investors directly to bring and enforce international damages
claims, often without imposing a duty to exhaust local remedies. This
individualization is selective because it applies only to investors. Motreover,
investment arbitration is based on a private model of adjudication in that investment

treaties adopt rules of arbitration that originate in commercial arbitration and they

' M. Kantot, “The New Draft Model U.S. BIT: Noteworthy Developments” (2004) 21 J.
Int’l Arb. 383, 393; O.C. Pell, News Release via PR Newswire, “Recent Argentine Legislation
and Bondholder Remedies — Memorandum to the Global Committee of Argentina
Bondholdets” (16 February 2005).

10



incorporate the enforcement structure of international commercial atbitration. These
aspects of investment arbitration distinguish it from other forms of international
adjudication that allow individual claims, and they are open to ctriticism as discussed
below.

Distinguishing investment atbitration from both conventional international
adjudication and international commercial arbitration highlights the significance of
investment arbitration as a governing arrangement. In the first place, investment
arbitration can be distinguished from conventional international adjudication between
states because it is based on the authorization of individuals to directly bring
international claims. The individualization of international adjudication makes it mote
likely that international claims will be instituted against states and damages awarded to
foreign investors.2? Moreovet, individualization under investment treaties is more far-
reaching than under other international arrangements which authorize individual
claims, such as human rights treaties, because investment treaties typically limit the
investor’s duty to exhaust local remedies, adopt damages against the state as the
remedy, and authorize the direct enforcement of awards by domestic courts in a large
number of countries. Also, investment treaties are distinct from historical claims
commissions involving international claims on behalf of individuals because they
contain a prospective — ot general — consent by the state to the compulsory arbitration
of any future dispute between the state and foreign investors. The broad scope and
substance of the general consent arguably subjects the regulatory relationship with
foreign investors to binding and enforceable standards to a greater degree than any
form of international adjudication since the colonial era.

Investment arbitration should also be distinguished from international
commertcial atbitration even though investment treaties rely on a ptivate law model of
adjudication. In commercial atbitration, when a state consents by contract to the

arbitration of a commercial dispute with a private party, the state acts in a private

 In CME, the U.S. Embassy to the Czech Republic reportedly declined to bring a claim of
diplomatic protection on behalf of the investor: B. Kenety, “Nova TV: New Democracy or
Old-Fashioned Greed?” The Prague Post (12-18 February 1997), citing a U.S. Embassy press
release (“The US Embassy wishes to correct the misperception that it may be contemplating
a diplomatic intervention, or other ‘expression of views’ on behalf of TV Nova [CME]. The
Embassy does not believe there are grounds for such action. It is our view that the climate
for foreign investors in the Czech Republic is generally favorable.”).

11



capacity. In such cases, the arbitration arises not from a regulatory dispute but from a
dispute between juridical equals; i.e. between two private parties (one of which
happens to be the state) equally capable of possessing legal rights and obligations. In
contrast, when a state consents generally by treaty to the compulsory arbitration of
investment disputes, the state acts in a sovereign capacity. Only a state can exercise
the public authority required to make a general consent. Also, where an investor
subsequently consents to investment arbitration by acting on the opportunity
provided by the state’s general consent, the investor invokes a governing atrangement
established by states. Finally, disputes that are resolved through investment atbitration
arise from the exercise of public authority by the state, whereas disputes that are
resolved through commercial arbitration arise from the state’s participation in a
commercial relationship with another private party.

The significance of the emerging system of investment arbitration is
sometimes underestimated. Characterizing investment arbitration as a unique form of
governing arrangement reveals the importance of the system as a means to control the
exercise of public authority in the regulatory sphere. Simply put, no other adjudicative
system combines all of the elements of international investment atrbitration.
Recognizing this enables a more informed and precise assessment of the emerging
system in the context of contemporary globalization. The argument that investment

arbitration is a unique form of governing arrangement is elaborated below.

1. The use of adjudication as governing arrangement

The system of investment arbitration is a governing arrangement which uses
compulsory?! adjudication as a means to determine the legality and appropriateness of
the exetcise of public authority.22 A governing arrangement is an instrument or

mechanism adopted by the state to manage the relationship between public entities

' M.O. Hudson, International Tribunals (Washington: Carnegie Endowment for International
Peace and the Brookings Institution, 1944), 75 (“compulsory jurisdiction... may be said to
exist only whete a particular tribunal, either preexisting or susceptible of being brought into
existence without the concurrence of the parties to the dispute, is endowed with power to
decide a dispute upon the application of a single party”).

Z M. Damaska, “Activism in Perspective” (1983) 92 Yale L.J. 1189, 1191-2; M. Loughlin, The
Idea of Public Law (Oxford: OUP, 2003), 5 and 12.

12



and individuals who are subject to the exercise of public authority. As a governing
arrangement, investment atbitration forms part of the collection of institutions and
processes that apply to the relationship between those who govern and those who are
governed; between public officials and bodies, on the one hand, and private parties
who are subject to the state’s authority, on the other.22 In many states, adjudication
plays an important and expanding role in regulating relations between individuals and
state.2* One of the purposes of public law is to constrain the exercise of public
authority by executive government and, under domestic constitutions, by the
legislature.25 When a judge invokes his or her public law jurisdiction to resolve a
dispute between the state and a person or organization that is subject to the exercise
of public authotity, he or she determines matters such as the legality of governmental
activity, the degree to which individuals should be protected from regulation, and the
appropriate role of the state.?6 Adjudication is thus part of the governing apparatus.?’
Because investment treaties are broad in scope and apply liberal standards of
investor protection, they impose extensive constraints on government. Indeed, in
strict legal terms, investment arbitration tribunals have mote authority to award
damages against the state than any other court or tribunal, whether domestic or
international. As a result, tribunals decide policy matters of broad public concern. By
interpreting a treaty and deciding whether to award damages, arbitrators determine
the cost and, as such, the viability of government. They rule on the legality of state
conduct, evaluate the fairness of governmental decision-making, determine the
approptiate scope and content of property rights, and allocate risks and costs between
business and society.® As a governing arrangement, investment arbitration involves

the resolution of conflicts between investors and other individuals and groups,

» An adjudicator’s authority to resolve a dispute, like the authority of other individuals who
exercise public authority, is a part of the apparatus for governing within a state. Damaska,
ibid., 1191-2; Loughlin, ibid., 5 and 88. _

M. Shapiro, “The Globalization of Law” (1993) 1 Ind. J. Global Legal Studies 37, 47-50;
J-H.H. Weiler, “Epilogue: Towards a Common Law of International Trade” in J.H.H. Weiler,
ed., The EU, the WTO, and the NAFI'A (Oxford: OUP, 2000), 201-2.

% Loughlin, supra note 22, 30 and 85.

2% J-H.H. Weiler, supra note 24, 202; M. Koskenniemi, “What Is International Law For?” in
M.D. Evans, ed., International Law (Oxford: OUP, 2004), 99-100.

% Loughlin, s#pra note 22, 5 and 88.

% F.I. Michelman, “Property, Utility, and Fairness: Comments on the Ethical Foundations of
‘Just Compensation’ Law” (1967) 80 Harv. L.R. 1165, 1168-9; C. Harlow and R. Rawlings,
Law and Administration (London: Butterworths, 1997), 605-6.

13



conflicts that would otherwise be resolved by other means, including adjudication
based on domestic public law. For these reasons, investment arbitration has important |
implications not only for states and investors but for anyone who is legally
represented by the state and affected by state regulation of international business.

The characterization of investment atrbitration as a governing arrangement
draws on assumptions about sovereignty. In the juridical sense, soveteignty is a
conceptual framework for understanding the representative relationship between the
state and the people in its territory and, as such, for organizing the public sphere.??
Sovereignty means that the state is treated as the entity that represents a group of
people in relation to the members of the group and to other states.?0 Sovereignty is a
matter of authority not control; it is a concept not an attribute.3! In ideal terms,
sovereignty implies external autonomy and internal control on the part of the state
but neither fully exists in reality.32 Rather, sovereignty is a tool for thinking about how
people are organized as political entities. As such, it is a foundational concept of
public international law and domestic public law.33 As a sovereign in the international
sphere, a state is the representative of a population and territory; in the domestic
sphere, the state is the repositoty of the collective authority to make governmental
decisions.

The establishment of investment arbitration as a governing arrangement
originates in the exercise of public authority by the state, acting as the juridical
sovereign. By consenting generally to the international arbitration of regulatory

disputes that could arise in its territory, a state exercises public authority that no

# F.W. Maitland, “The Crown as Corporation” (1901) 17 L.Q. Rev. 131, 131-3 and 138; Q.
Skinner, “Hobbes and the Purely Artificial Petson of the State” (1999) 7 J. Pol. Phil. 1, 1-3; L.
Brownlie, Principles of Public International Law, 6* ed. (Oxford: OUP, 2003), 119 and 289.

% R. Jackson, “Sovereignty in World Politics: 2 Glance at the Conceptual and Historical
Landscape” (1999) 47 Pol. Studies 431, 453; Brownlie, ibid., 58 and 497.

' A.V. Dicey, An Introduction to the Study of the Law of the Constitution [1885] (London:
Macmillan, 8" ed. 1915), 27-34; Jackson, ibid., 432-3; A. Sweet Stone, “Islands of
Transnational Governance” in M. Shapiro and A. Sweet Stone, eds., Law, Politics, and
Judicialization (Oxford: OUP, 2002), 323.

32 S. de Smith and R. Brazier, Constitutional and Administrative Law, 8" ed. (London: Penguin,
1998), 97-100; Loughlin, s#pra note 22, 76 and 84.

% C. Eagleton, The Responsibility of States in International Law New York: NYU Press, 1928), 4,
28 and 35-6; A. James, Sovereign Statehood: The Basis of International Society (London: Allen &
Unwin, 1986), 267-9; Loughlin, s#pra note 22, 58-60 and 83; C. Warbrick, “States and
Recognition in International Law” in M.D. Evans, ed., International Law (Oxford: OUP, 2004),
211-12.
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ptivate party can possess.3* In other words, states act in a sovereign capacity when
they consent by treaty to compulsory investment arbitration. Only the state can
delegate adjudicative authortity over a regulatory dispute in its territory to an
international tribunal: this authority is an inherently public authority that flows from
the representative nature of the state.3> Likewise, only the state can authotize the
enforcement of a foreign arbitration award by its domestic coutrts. Thus, the system of
investment arbitration depends on the legal authority (as well as coetcive power) of
the state in ordet to protect investors and constrain government. For the same teason,
the system remains subject to modification by states.3¢ This is because states alone
have the authority to conclude, abrogate, or amend an investment treaty, even though
the exercise of that authority — like all public authority — takes place in a social and
political context in which private actors influence and participate in public decision-

making.

2. The adjudication of regulatory disputes

The system of investment atbitration uses international adjudication as a governing
arrangement for the resolution of regulatory disputes. A regulatory dispute is a dispute
between the state and a private individual who is subject to the exercise of public
authority by the state. Regulatory disputes can be distinguished from other public
disputes (between states or state entities) as well as private disputes (between private
parties). This characterization is based on the distinction between the public and the

private sphere, a distinction that has its complications.?? For instance, not all legal

* W.1. Jennings, The Law and the Constitution (London: University of London Press, 1959),
312; W. Friedmann, Iaw in a Changing Society (London: Stevens & Sons, 1959), 351; E.M.
Borchard, “Governmental Responsibility in Tort: VII” (1928) 28 Colum. L. Rev. 577, 610
and 614-15; D. Cohen and J.C. Smith, “Entitlement and the Body Politic: Rethinking
Negligence in Public Law” (1986) 64 Can. Bar. Rev. 1, 5-6; Harlow and Rawlings, s#pra note
28, 5 and 41-5.

3 Dicey, s#pra note 31, 4, 18-19, 68-72, and 103.

% D. Schneiderman, “Investment Rules and the New Constitutionalism” (2000) 25 Law &
Social Inq. 757, 761-2.

% More precisely, it is acknowledged that non-state entities can, of course, exercise public
authority (as delegated by the state) and wield power over large numbers of people in
important ways. Rather, the categories of public and private are based on a formal distinction
between public and private authority as opposed to actual power. See A. Claire Cutler,
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disputes are exclusively public or private in nature.3® On the other hand, most
disputes that are subject to investment arbitration do fall squarely within the public
sphere and, more precisely, within the regulatory sphere. This is not because the
outcome of the dispute is significant to the public at large (although this is often the
case) but because the dispute atises from the exercise of public authority.
Overlooking this “public” aspect of investment atbitration leads to confusion about
the nature of the emerging system.3® For this reason, abstractions like “governing
arrangement” and “regulatory dispute” are important in the characterization of
investment arbitration.4

To elaborate, a public dispute is a dispute that arises from the exetcise of
public authority. A public dispute can be international or domestic in nature.
International disputes (in the public sphere) include disputes between states and
disputes between a state and an international organization (such as the United
Nations). Domestic public disputes traditionally include disputes between entities of
the state (such as a national ministry or local government) and disputes between the
state and a person or organization that is subject to the exercise of public authority by
the state. Only this last form of public dispute directly involves a private party as a
disputing party alongside the state. Put differently, only this last form of public
dispute is “individualized” by the inclusion of an individual as a party to the dispute.
For the purposes of this thesis, this form of public dispute is referred to as a
regulatory dispute.

A regulatory dispute is a dispute that arises from the relationship between the
state and a party who is subject to regulation by the state.*! A regulatory dispute is a
form of public dispute because the dispute arises from the exercise of public authority.
In contrast, a private dispute is a dispute between individuals, each acting in a private

capacity, even if the relationship between those individuals is itself subject to state

“Critical Reflections on the Westphalian Assumptions of International Law and
Organization: A Crisis of Legitimacy” (2001) 27 Rev. of Int’l Studies 133, 138; D. Mullan and
A. Ceddia, “The Impact on Public Law of Privatization, Deregulation, Outsourcing, and
Downsizing: A Canadian Perspective” (2003) 10 Ind. J. Global Legal Studies 199, 245.

* M.M. Carrow, The Background of Administrative Law (Newark: Associated Lawyers, 1948), 14.
* E.g. Brower et al., supra note 9, 415 (characterizing all investment disputes as commercial
disputes).

“W. Twining, Globalisation and Legal Theory (London: Butterworths, 2000), 11.

“ Damaska, supra note 22, 1191-2.
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regulation.#2 In commercial arbitration, a party’s consent to arbitration is a consent
within the private sphere, not because the consent is irrelevant to the wider
community, but because the disputing parties — acting in a private capacity — have
agreed to use a particular method of adjudication to resolve their dispute.*3 In other
words, they have agreed to remove the adjudication of the dispute from the courts
and subject the dispute to private arbitration.

In a regulatory dispute, as in any public dispute, it is impossible for the
disputing parties — acting in a ptivate capacity — to consent to an alternative form of
adjudication because a public dispute by definition involves the exercise of public
authority by the state. Further, and as a result, when the state authorizes the
adjudication of a public dispute, the state acts in a sovereign capacity.** In authorizing
the adjudication, the state makes a policy decision to incorporate that method of
adjudication into the state’s governing apparatus. Thus, the use of adjudication as a
governing arrangement can be distinguished from consensual adjudication in the
ptivate sphere because the state acts in a sovereign capacity when it consents to the
adjudication and because the relevant disputes arise from the exercise of public
authority.

By concluding a treaty that provides for compulsory investment arbitration, a
state delegates* adjudicative authority over disputes arising from the exercise of
public authority in the state’s tertitory to international tribunals. Further, the state
delegates the judicial authority to supervise those international tribunals to the courts
of a large number of countries.*S This transfer of authority integrates decision-making
by international tribunals and foreign courts into the governing apparatus of the state.

The use of investment atbitration as a governing arrangement does not remove

“ A. Chayes, “The Role of the Judge in Public Law Litigation” (1976) 89 Harv. L.R. 1281,
1282-4.

“ A.S. Rau, “Integrity in Private Judging” (1997) 38 South Texas L.R. 455, 486-7; A. Redfern
and M. Hunter, Law and Practice of International Commercial Arbitration (London: Sweet &
Mazxwell, 1999), 135.

“V. Lowe, “Jurisdiction” in M.D. Evans, ed., International Law (Oxford: OUP, 2004), 351-2.
“ The state “delegates” adjudicative authority in the same manner that it delegates any public
authority that resides in the state as a representative entity. Dicey, s#pra note 31, 4, 18-19, 68-
72, and 103.

“ See chapter six of this thesis, page 209-11.
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governmental decision-making from the regulatory relationship between investors and
the state; it changes how and by whom governmental decisions are made.4?

The adjudication of a regulatory dispute by a domestic coutt involves the use
of adjudication, not as a consensual method of adjudication between ptivate parties,
but as a governing arrangement.*8 Based on a conventional charactetization of intet-
state relations, regulatory disputes were traditionally adjudicated by domestic courts
acting on the basis of domestic public law. Domestic public law conventionally dealt
with the internal authority of the state: how public authotity was constituted,
delegated, and exercised within the state’s tertitory.4® On the other hand, public
international law conventionally dealt with the external authority of the state: how
relations and disputes among states were governed and resolved.0 It is true that, in
public international law, adjudication was occasionally used to resolve disputes arising
from one state’s treatment of a national of another state and, in such cases,
international adjudication appeared to directly engage the regulatory relationship
between a state and foreign nationals who were subject to the exercise of public
authority by the state. However, the degree to which this was so was limited by
doctrines of sovereign consent and immunity and by the duty to exhaust local
remedies. Regulatory disputes in a state’s tetritory were presumed to fall within the
exclusive domain of the state’s legal system subject to minimum standards of
international law,5! and disputes could not be adjudicated at the international level
without the host state’s consent.52 Further, an international claim on behalf of a
foreign national had to be brought by the home state and was treated, in principle, as

the home state’s claim.>? These rules flowed from assumptions about the exclusive

“ A.T. Mason, “Judicial Activism: Old and New” (1969) 55 Va. L.R. 385, 385-6; Chayes,
supra note 42, 1304; Harlow and Rawlings, s#prz note 28, 78-8.

* L.L. Fuller, “Consideration and Form” (1941) 41 Colum. L. Rev. 799, 806-8; Chayes, s#pra
note 42, 1294-5.

* de Smith and Brazier, supra note 32, 6-7 and 503; Loughlin, s#pra note 22, 84.

* T.J. Lawrence, The Principles of International Law (London: Macmillan and Co., 1923), 2-3;
M.N. Shaw, International Law, 5* ed. (Cambridge: CUP, 2003), 121.

5! Brownlie, supra note 29, 291.

52 Hudson, supra note 21, 69; D.J. Hattis, Cases and Materials on International Law, 5% ed.
(London: Sweet & Maxwell, 1998), 985.

%> Mavrommattis Palestine Concessions (Greece v. Great Britain) (1924), P.C.1]. Ser. A, No. 2
[bereinafter Mavrommattis|, 12; Administrative Decision No. 17 (1924), 7 R1.A.A. 119, 19 AJIL
612, 626-7 (U.S.-Germany Mixed Claims Commission); No#tebohm (Liechtenstein v. Guatemala),
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nature of the state’s authority in its territory and they citcumsctibed international
adjudication as a means to resolve regulatory disputes.

Thus, in customary international law, whete the regulatory relationship was
subject to international adjudication, a dispute was conceptually converted from a
regulatory dispute between the host state and an individual into a dispute between
juridical equals (i.e. states). The regulatory relationship became a reciprocal
relationship. However, with the individualization of international claims, regulatory
disputes are carried into the realm of international adjudication, and the state and the
aggrieved individual directly face each other as disputing parties. The regulatory
relationship becomes subject to an individualized form of international adjudication.
Yet, the selectivity of individualization has an important implication: the fact that only
investors are able to make international claims disadvantages other individuals who
remain dependent on the state to represent their rights and interests in relation to

investment disputes that are resolved through international arbitration.

C.  The uniqueness of investment arbitration

There is nothing remarkable about the fact that some legal disputes have an
international character in that they engage the interests of different states or the
interests of nationals of different states, or both. The mere existence of states makes
international disputes inevitable. International snvestment disputes have existed for as
long as people and organizations in one countty have acquired business interests
abroad. Economic and social developments in the 19t and 20t Centuries — European
industrialization and expansion, the spread of international business and international
credit, socialist revolution and Third Wotld decolonization, the creation of new states,
the rise and fall of the Soviet bloc — all created conditions in which investment
disputes proliferated.>* To what degree could a state favour domestic industty over
foreign competitors? To what minimum standard of treatment were foreign investots

entitled under international law? In what circumstances could a government regulate

[1955] I.C.J. Rep. 4, 24; Barcelona Traction, Light and Power Co. (Belgium v. Spain), [1970] 1.C].
Rep. 3,9 LL.M. 227 [heteinafter Barcelona Traction], para. 78-9.

** A.A. Fatouros, “International Law and the Third World” (1964) 50 Va. L.R. 783, 783-94;
P.T. Muchlinski, Multinational Enterprises and the Law (Oxford: Blackwell, 1999), 10-11.
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(or expropriate) the property and business of a multinational enterprise? These
questions have driven the international law of diplomatic protection for well over a
century,* culminating in the recent explosion of investment arbitration.56

In international law, the adjudication of regulatory disputes that raised issues
within the international sphere was conventionally dealt with through dispute
resolution between states.5’ Disputes involving the treatment of a foreign national
could be the basis for a claim of diplomatic protection by the home state of the
foreign national against the host state whose conduct was in question.5® However,
claims of diplomatic protection were usually resolved through negotiation and, rarely,
by adjudication between states.? Even if the individual was dissatisfied with the result,
he or she had no further remedy under international law.60 Individuals could not act
independently of their own state by bringing a claim before an international tribunal.6!
Individuals lacked legal standing to make such claims and international tribunals

lacked general jurisdiction to hear them.? As such, individuals relied on their home

® C.D. Gray, Judicial Remedies in International Law (Oxford: Clarendon, 1987), 11; D. Bodansky
and J.R. Crook, “Symposium: The ILC’s State Responsibility Articles — Introduction and
Overview” (2002) 96 AJIL 773, 776.
* From 1996 to June 2005, 149 investor-state claims were registered at the International
Centre for the Settlement of Investment Disputes (ICSID) in Washington, D.C., compared
to 35 claims in the previous three decades. So recent is the explosion of investment
arbitration that UNCTAD (Trends in International Investment Agreements: An Overview, UNCTAD
Series on Issues in International Investment Agreements (New York: United Nations, 1999),
47) could not long ago report:
There is very little known on the use that countries and investors have made of
[bilateral investment treaties]: they have been invoked in a few international
arbitrations, and presumably in diplomatic correspondence and investor demands.
Their most significant function appears to be that of providing signals of an attitude
favouring FDI.
*" Hudson, s#pra note 21, 67-9; J.G. Mertills, International Dispute Settlement, 39 ed. (Cambridge:
CUP, 1998), 114-15; J. Collier and V. Lowe, The Settlement of Disputes in International Law
(Cambridge: CUP, 1999), 6-7.
*® Mavrommattis, supra note 53, 12. EM. Borchard, “Basic Elements of Diplomatic Protection
of Citizens Abroad” (1913) 7 AJIL 497, 576; Fatouros, supra note 54, 800-4.
* Harris, supra note 52, 985; J. Mettills, “The Means of Dispute Settlement” in M.D. Evans,
ed., International Law (Oxford: OUP, 2004), 541.
% Barcelona Traction, supra note 53, 78-9. G.A. Christenson, “The United States-Rumanian
Claims Settlement Agreement of March 30, 1960” (1961) 55 AJIL 617, 618-20; Muchlinski,
supra note 54, 534-6.
5! Hudson, s#pra note 21, 67-9 and 198; R. McCorquodale, “The Individual and the
International Legal System” in M.D. Evans, ed., International Law (Oxford: OUP, 2004), 308.
2 Mavrommattis, supra note 53, 12. Hudson, supra note 21, 67-9 and 198; E.F. Mooney, Foreign
Seigures — Sabbatino and the Act of State Doctrine (University of Kentucky Press, 1967), 130.

20



state for representation and, as victims of “the arbitrary whim or caprice of state
officials” or “the most flagrant spoliations of private property”, they sometimes
suffered for this dependence.3

However unfair this might appear — from the perspective of protecting
individuals from state abuse — it flowed from a central assumption of the international
system. As a matter of principle, states are the representatives of their population and
territory on the international plane.¢* As state-based representation changes and
individuals are allowed to make international claims on their own behalf, important
questions atise. For what reasons and in what circumstances should individuals be
allowed to make international claims? Should foreign workers be able to claim
damages from states that deny them access to all of the rights and privileges of
domestic workers? Should refugees be able to make claims against states that refuse
them asylum and deport them to torture? Should indigenous peoples have the right
make claims against states that expropriated their land?

Though atguably fair and commendable, these potential changes to state-based
tepresentation — based on the elevation of the status of individuals to allow them to
better defend their rights and interests — are not setiously on the international
agenda.6> With the notable exception of the European Union, states have long
resisted allowing individuals to make international claims and, because only states
have the authority to change customary rules of international law, such reform has
not taken place.% This is why international claims by investors in cases like CME are
groundbreaking. They stand out, not because they reflect a general movement to

elevate the individual in the international sphere based on open and independent

o Quoting, respectively, M.S. McDougal, H.D. Lasswell, and L. Chen, “Nationality and
Human Rights: The Protection of the Individual in External Arenas” (1973) 83 Yale L.J. 900,
906; W.L. Penfield, “Address: Is the Forcible Collection of Contract Debts in the Interest of
International Justice and Peace?” (1907) 1 Am. Soc’ty Int’l L. Proc. 129, 131.

% W.W. Willoughby, The Fundamental Concepts of Public Law (New York: Macmillan, 1924),
307.

® Important reforms have taken place to elevate the international status of individuals,
especially in human rights law, but they differ in their scope and effectiveness from
contemporary investment arbitration: D. Shelton, Remedzes in International Human Rights Law
(Oxford: OUP, 1999), 137-8; E.B. Weiss, “Invoking State Responsibility in the Twenty-first
Century” (2002) 96 AJIL 798, 809-11 and 815; R. Bachand and S. Rousseau, “International
Investment and Human Rights: Political and Legal Issues” (Background paper for Rights &
Democracy, 11 June 2003), 14.

 Hudson, s#pra note 21, 200-2.
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judicial decision-making,57 but for the opposite reason. Investment atbitration is a
highly exceptional — yet ambitious and powerful — arrangement to protect some
individuals by constraining government, to the disadvantage of those who might
otherwise benefit from governmental activity.8

Normally, regulatory disputes are resolved by executive and legislative
decision-making, including diplomatic relations between states.®® Removing such
disputes from these forums and subjecting them to investment arbitration allows an
adjudicator to determine the legality and appropriateness of governmental activity.”
In itself, this is nothing new: states often impose legal controls on government that
are implemented in rules-based form through adjudication.”® What is remarkable
about the system of investment arbitration is that it combines the prospective and far-
reaching individualization of international claims with a private model of international

adjudication in order to resolve regulatory disputes.

 R. Higgins, “Conceptual Thinking about the Individual in International Law” (1978) 4 Brit.
J. Int’l Studies 1, 5-7; Shapiro, supra note 24, 47-50.

% UNCTAD, World Investment Report 1996 (Geneva: United Nations, 1997), 161-73;
Schneiderman, supra note 36, 762-4; UNCTAD (2004), s#pra note 12, 221.

® Eagleton, supra note 33, 23; Hudson, supra note 21, 191-4.

7 Chayes, supra note 42, 1294-5.

™ E.M. Borchard, “Government Responsibility in Tort, VI’ (1927) 36 Yale L.J. 757, 765; M.
Loughlin, Sword and Scales (Oxford: Hart, 2000), 9-10; M. Shapiro, “Administrative Law
Unbounded: Reflections on Government and Governance” (2001) 8 Ind. J. Global Leg.
Studies 369, 375-6.
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1. The individualization of international claims

Investment arbitration elevates the status of the individual in international
adjudication. Individual investors are authorized to bring claims under investment
treaties, resulting in the individualization of international claims. Moteover, investment
arbitration allows investors to obtain damages against the state. By allowing investors
to make and enforce damages claims, investment treaties regulate states more
intensively than other international regimes that protect individuals by constraining
government. Other treaties that protect individuals vety rarely allow individual
damages claims to remedy a breach of the treaty and those few that do allow damages
claims limit them in ways that investment treaties do not. Moreover, in domestic law
the scope of state liability (in the regulatory sphere) is typically limited for reasons of
legislative autonomy, judicial finality, and administrative discretion.’ In contrast,
investment treaties do not contain broad and express exceptions on these grounds,
leaving the matter to the discretion of arbitrators. Thus, investors have more
protection, understood in terms of the availability of damages as a public law remedy,
under investment treaties than under domestic law. On the whole, investment
arbitration involves prospective and far-reaching individualization that provides
exceptionally powetful legal protection for investors, but not other individuals.

The individualization of claims depends on the state’s consent to the
compulsory arbitration of investor claims. Under investment treaties, states consent
generally to the atbitration of future investment disputes based on broad jurisdictional
concepts and liberal standards of investor protection.” The state’s consent is not
limited to a specific dispute, investort, or investment project. Rather, compulsory
arbitration can be initiated by any member of an unknown class of potential claimants
in trelation to a virtually unlimited range of disputes. Thus, a wide range of regulatory
disputes between investors and the state can be subjected to international arbitration
at the instance of investors. Further, investment treaties define the scope of the state’s

consent and the jurisdiction of international tribunals in broad terms.”* They apply to

2 Borchard, supra note 34, 589 and 593; de Smith and Brazier, supra note 32, 601-6.

7 J. Paulsson, “Arbitration without Privity” (1995) 10 ICSID Rev. 232, 232-3.

™ T.W. Wilde, “Investment Arbitration Under the Energy Charter Treaty — From Dispute
Settlement to Treaty Implementation” (1996) 12 Arb. Int’l 429, 434-6; A.E.L. Tucker, “The
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virtually any sovereign act and they define “investment” to include a very wide range
of assets. Also, investment treaties frequently define “investor” to include holding
companies thus allowing forum-shopping by investors. Finally, investment treaties
adopt liberal standards of investor protection in order to regulate the exetcise of
public authority in relation to investors. This settles — in favour of investor protection
— historical controversies about whether and how international law protects foreign
business from discriminatory treatment, denials of justice, exproptiation, and other
forms of interference or regulation by the state.”

As a result, investment arbitration engages the regulatory sphere to a greater
degree than other forms of international adjudication. This is in part because investors
are able directly to threaten and initiate claims, appoint arbitrators, develop legal
arguments, negotiate terms of settlement, and receive and enforce awards. Granting
this status to investors makes it more likely that international claims will be initiated
and ambitiously pursued. Moreover, investment treaties remove customary limits on
international adjudication. First, many treaties allow claims by corporations without
imposing shareholder nationality restrictions or minimum thresholds of foreign
ownership and control.7¢ Second, most treaties limit or remove the duty to exhaust
local remedies, allowing investors to bring an international claim before domestic
courts have resolved the relevant dispute.”” Taken together, these aspects of
investment atbitration intensify the application of international disciplines in the
regulatory sphere while making the framework of domestic public law more relevant

to international adjudication.

Energy Chatter Treaty and ‘Compulsory’ International State/ Investor Arbitration” (1998) 11
Leiden J. Int’1 L. 513, 523-4; P.T. Muchlinski, “The Rise and Fall of the Multilateral
Agreement on Investment: Where Now?” (2000) 34 Int’l Law. 1033, 1045-6.

7 J.F. Williams, “International Law and the Property of Aliens” (1928) 9 Brit. Y.B. Int1L. 1,
28; A.P. Fachiri, “International Law and the Property of Aliens” (1929) 10 Brit. Y.B. Int’l L.
32, 33-4 and 49-51; B.A. Wortley, Expropriation in Public International Law (Cambridge: CUP,
1959), 119-26; Muchlinski, s#pra note 54, 173 and 501-14.

S E.g. Waste Management Inc. v. United Mexican States Merits) (30 April 2004), 43 LL.M. 967,
16(4) World Trade and Atb. Mat. 3, para. 80; Tokios, supra note 18, para. 36; CMS Gas
Transmission Company v. The Republic of Argentina (Jurisdiction) (17 July 2003), 42 I.L.M. 788,
para. 47.

" E.g. CME (Metits), s#pra note 1, para. 410; CME (Damages), supra note 1, para. 398 and
412-13. UNCTAD, supra note 15, 31-7; V.L. Been and J.C. Beauvais, “The Global Fifth
Amendment: NAFTA’s Investment Protections and the Misguided Quest for an
International ‘Regulatory Takings’ Doctrine” (2003) 78 N.Y.U. L.R. 30, 83-6.
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Given the expansion of international adjudication into the regulatory sphere,
investment arbitration is analogous — not to conventional international adjudication ot
international commercial arbitration — but to domestic adjudication undet
constitutional or administrative law. This means that investment arbitration should be
analyzed and conducted with reference to a public law framework — based on
principles such as openness and independence in adjudicative decision-making — that
are often discarded or subordinated in inter-state adjudication and commetcial
arbitration. Similarly, the discretionary choices of atbitrators can be evaluated against
the backdrop of different styles of public law adjudication, such as liberal
normativism and pragmatic functionalism.”® A public law framework is relevant to
investment arbitration because investment arbitration is a governing arrangement
rather than a form of reciprocally consensual adjudication between juridical equals.

The individualization of international claims is open to criticism for its
selectivity. Access to investment arbitration is restricted to individuals who own
sufficient foreign assets to make an investor claim and in most cases those investors
are multinational enterprises. Investors who are exclusively domestic, and foreign
nationals who do not own foreign assets, obtain no legal protection. A foreign-owned
business whose profitability is reduced by state regulation can make a claim under an
investment treaty, but a natural person — with foreign nationality — who was
imprisoned without trial and tortured cannot. Where wealth constitutes a legal as well
as practical condition of access, one is led to ask why the rights and interests of
investors should be formally prioritized over other individuals in the governing

apparatus.

2. The adoption of a ptivate model of adjudication

The individualization of international adjudication takes a unique form in the case of
investment arbitration because investment treaties adopt a private model of

adjudication. Claims by investors are resolved by privately-appointed arbitrators based

" M. Loughlin, Public Law and Political Theory (Oxford: Clarendon, 1992), 59-61.
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on rules and procedures that originate in commercial arbitration.” Also, to enforce
investment arbitration awards, investment treaties incorporate the enforcement
system of international commercial arbitration. This reliance on a private model of
adjudication has prompted some commentatots and adjudicators to approach
investment arbitration as a form of international commercial atbitration. Howevet,
investment arbitration is a governing arrangement, not a reciprocally consensual
method of adjudication between private parties.

Some commentators argue that globalization requires one to look beyond the
state and the positive laws of states in order to recognize the emergence of
autonomous and transnational legal orders in which non-state actors exercise law-
making authority.® This view is often advanced in relation to the expansion of
international commertcial arbitration and /lex mercatoria 8! In this context, it is said,
states have conceded law-making authority to a global regime in which private
atbitrators and business organizations regulate conduct and resolve disputes without
authorization by the state.?? Also, it is said, atbitrators are empoweted to apply
substantive standards that reflect practices of the international business community
rather than the domestic law of any state.83 This transnational legal order is rooted not
in a particular territory but in orders and systems operating beyond the control of

states.8 The transnational law thesis is open to criticism on vatious grounds,35

7 Wilde, supra note 74, 448; J.A. Soloway, “Environmental Regulation as Exproptiation: The
Case of NAFTA’s Chapter 11” (2000) 33 Can. Bus. L.J. 92, 108.

% F. Snyder, “Governing Economic Globalisation: Global Legal Pluralism and European
Law” (1999) 5 Eur. L.J. 334, 336 and 340-2; 1. Seidl-Hohenveldern, International Economic Law,
3" ed. (The Hague: Kluwer Law International, 1999), 1-3; Cutler, s#pra note 37, 133 and 143-
7; Muchlinski, s#pra note 54, 229-37.

p.C Jessup, Transnational Law (New Haven, Yale University Press, 1956), 3-5; W. Mattli,
“Private Justice in a Global Economy: From Litigation to Atrbitration” (2001) 55 Int’l Org.
919, 923-6 and 944-5; 1. Davies, “The New Lex Mercatoria: International Interests in Mobile
Equipment” (2003) 52 .C.L.Q. 151, 154-7. See also M. Sornarajah, “The UNCITRAL Model
Law: A Third Wortld Viewpoint” (1989) 6 J. Int’l Arb. 7, 16-17; M.]. Mustill, “Arbitration:
History and Background” (1989) 6 J. Int’l Arb. 43, 50-1; Y. Dezaley and B. Gatth, Dealing in
Viirtue: International Commercial Arbitration and the Construction of a Transnational 1egal Order
(Chicago: University of Chicago Press, 1996), 3-4 and 120-3.

82 Shapiro, supra note 24, 37-8; G. Teubner, ““Global Bukowina’: Legal Pluralism in the
Wortld Society” in G. Teubner, ed., Global Law Without a State (Aldetshot: Dartmouth, 1997),
10-11.

% J. Paulsson, “Arbitration Unbound: An Award Detached from the Law of its Country of
Origin” (1981) 30 I.C.L.Q. 358, 362.

# Teubner, supra note 82, 14-15 and 20-1.
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although, given the emergence of the system of investment arbitration, one issue
stands out. In particular, the transnational law thesis would be more compelling if
states’ concession of adjudicative authority to international arbitrators and institutions
extended beyond the realm of commerce to that of government. This also suggests
that the conclusion of over 2,000 investment treaties in which states consent to
compulsory ptivate arbitration of regulatory disputes supports the transnational law
thesis more cleatly than the expansion of commercial arbitration.

The most remarkable and suspect feature of investment arbitration is that, in
contrast to adjudication before domestic or international courts, investment
arbitration uses a private method of adjudication to resolve disputes in the regulatory
sphere. One of the most fundamental aspects of soveteign authority — understood in
terms of sovereignty as a juridical concept — is the authority to resolve disputes
regarding the legality of the exercise of public authority. The fact that this authority
has been delegated from domestic courts to arbitration tribunals rather than an
international judicial body means that panels of ptivately-contracted adjudicators may
resolve disputes that fall squarely within the regulatory sphere. Put differently,
investment treaties transfer adjudicative authority not simply from domestic to
international institutions but also from public to private institutions. This raises
concerns about the independence and accountability of the system of investment
arbitration, arising from the apprehension that arbitrators tend to favour adjudicative
outcomes that are consistent with their commercial interest and professional mandate
to promote investment arbitration. Few would argue that globalization calls for the
transfer of legislative authority to international committees of skilled and reputable
legal drafters, jointly appointed by investors and states. It is also questionable whether

ptivate arbitrators should have the authority to resolve regulatory disputes.

This is not a thesis about international adjudication per se. It concerns the use of
international adjudication in a novel way. Its object is to explain how investment

arbitration may best be understood as a governing arrangement. The thesis does not

% M. Koskenniemi, “The Future of Statehood” (1991) 32 Harv. Int’l L.J. 397, 406; Shapiro,
supra note 24, 37-8; Snydet, supra note 80, 341-2; Muchlinski, s#pra note 54, 233-6 and 238-9.
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explicitly question the undetlying rationale for a state to conclude an investment treaty;
rather, the aim is to identify and define the system of investment arbitration,

illuminate its character, and highlight some of its implications, thus drawing attention
to an important development in contemporary globalization.

In sum: investment arbitration is a unique form of governing arrangement
because it uses adjudication to resolve disputes arising from the exercise of public
authority in the regulatory sphere. Investment arbitration involves the transfer of
adjudicative authority both from domestic to international institutions and from
public to private methods of adjudication. In transferring adjudicative authority from
domestic to international institutions, investment treaties selectively elevate the
individual in international law by allowing investors to make international claims. This
makes investment atbitration unique as a form of international adjudication in the
degree to which it engages the regulatory sphere. In transferring authority from public
coutrts to private arbitrators, investment treaties transplant rules and structures from
the realm of commerce to that of government. The convergence of these movements
— based on the combination of prospective and far-reaching individualization with a
private model of adjudication — captures the significance of investment arbitration as
a governing arrangement.

The use of investment arbitration as a governing arrangement means that
important governmental decisions will be made through international adjudication.
Indeed, investment arbitration arguably engages the regulatory sphere more than any
form of international adjudication outside of the European Union. By itself, this
might be a welcome development but the selectivity of investment arbitration and its
reliance on a private model of adjudication is problematic. To an unprecedented
extent, states have established an international regime that singles out wealth for legal
protection while subjecting regulatory disputes about the legality and appropriateness
of governmental activity to the discretion of private contractors instead of tenured
judges. For these reasons, the emerging system of investment arbitration should be

the subject of intense scrutiny.

28



Chapter Two
Background

The purpose of this chapter is to examine the origins of the emerging system of
investment arbitration in order to inform later analysis of the character of that system.
In particular, the examination focuses on the evolution of the legal framework of the
system, and especially key treaties, so as to highlight the impotrtance of states’
consents to the use of international arbitration as a governing arrangement. In
adopting this otientation, this chapter diverges from other chapters of the thesis

which focus on specific elements of investment arbitration itself.

A. Historical background

In the twentieth century, major capital-exporting states advanced several proposals for
a multilateral! treaty that would codify liberal standards of investor protection? under
international law. Some of these proposals would have given investors the ability to
make international claims for damages against states. All were ultimately rejected,
however, in the face of opposition by capital-importing states.

One example was the proposed International Convention for the Mutual
Protection of Private Property Rights in Foreign Cbuntries, aired in 1957 at an
economic conference in San Francisco.? The proposed code was described by one
delegate, Miguel A. Cuaderno (then the Governor of the Central Bank of the

Philippines) as allowing private investors to dominate the economic, if not political,

! In this thesis, the term “multilateral” is reserved for investment treaties that are open to ot
intended for signature by any state. Investment treaties concluded between two states are
referred to as “bilateral” investment treaties (BIT's) and those between more than two states
(whether or not as part of a broader trade agreement) as “regional” investment treaties.

? Substantive provisions in investment treaties are sometimes divided into standards of
“protection” and “liberalization”: e.g. UNCTAD, Wor/d Investment Report 1996 (Geneva:
United Nations, 1997), 189-94. In this thesis, for simplicity, all such provisions are referred
to as standards of investor protection.

> A.S. Miller, “Protection of Private Foreign Investment by Multilateral Convention” (1959)
53 AJIL 371.
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affairs of underdeveloped nations.* Guillermo Belt, representing Cuba, rejected the
proposal as “a return to the Gay Nineties”.5 He was referring to the petiod of
international business security and freedom that characterized imperialism and
globalization in the late nineteenth century. But he might have been presaging the
future, for the 1990s witnessed the emergence of an international regime that has
greater scope and potency for protecting investors by controlling governments than
any comparable regime since colonial arrangements were dismantled. Investment
arbitration lies at the heart of this regime.

The failure of proposed multilateral investment codes in the twentieth century
prompted major capital-exporting countties (i.e. the former European colonial
powers, the United States, and Japan) and private investor organizations to advance
an alternative investor protection regime based on a complex network of treaties and
domestic implementing legislation. In particular, two key arbitration treaties — the New
York Convention of 1958 and the ICSID Convention of 1965 — provide for domestic
recognition and enforcement® of arbitration awards as well as a forum and procedural
framework for investment arbitration. Also, over 2,000 investment treaties — both
bilateral and regional — establish the consents of states to compulsory investment
arbitration. Viewed as a whole, these treaties constitute the emerging system of

investment atbitration.

1. The context of post-colonial conflict

International investment law originates in the late nineteenth century, during which
most of the wotld was organized into European empires and large amounts of
Western capital flowed abroad.” In this petiod, the legal framework for the resolution

of investment disputes was very different from today’s. In many cases, regulatory

* Miller, ibid., 375, citing The New York Times (16 October 1957).

* Miller, ibid., citing Time Magagine (28 October 1957).

§ “Recognition” of an atbitration award by a coutt serves to bar fresh proceedings by the
other disputing party; “enforcement” refers to the court’s application of legal sanctions,
including seizure of property and other assets, forfeit of bank accounts, or imprisonment: A.
Redfern and M. Hunter, Law and Practice of International Commercial Arbitration (London: Sweet
& Maxwell, 1999), 449.

" E. Hobsbawm, Industry and Empire (London: Penguin, 1968), 129-31; . Brownlie, Principles of
Public International Law, 6® ed. (Oxford: OUP, 2003), 500.
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authority emanated from an imperial capital.8 Disputes between investors and local
authorities in colonized territories were resolved within the impetial legal system and,
when subject to adjudication, they fell within the jutisdiction of impetial coutts ot
administrators.” Imperial law regulated the conduct of business across the empire and
the law ensured a high level of freedom and protection for investots in otder to
facilitate the exploitation of colonized areas.1® Where indigenous otganizations ot
groups interfered with the activities of international business, they faced the authortity
and power of the empite.

Not all non-European territories were formally colonized in the nineteenth
century. Even so, in the context of rapid industrialization and economic growth,
European and American business “globalized” by acquiring extensive interests in
these territories, and this inevitably led to disputes with local authorities.!! In some
cases, relying on their military superiority, Western powets imposed capitulation
treaties on other states, including China, Persia, Egypt, and the Ottoman Empire, in
order to open their economies to foreign commerce and industry.12 Thus, the Anglo-

Turkish Convention of 1838 gave European investors the right to establish themselves in

8 AV. Dicey, An Introduction to the Study of the Law of the Constitution [1885] (London: Macmillan,
8" ed. 1915), 51-61; R. Jackson, “Sovereignty in World Politics: a Glance at the Conceptual
and Historical Landscape” (1999) 47 Pol. Studies 431, 441-4.

’ S.M. Hill, (1900) “Growth of International Law in Africa” 16 L.Q.Rev. 249, 256-9; Dicey,
ibid., 47 and 55-8.

' SK.B. Asante, Transnational Investment Law and National Development (Lagos: University of
Lagos, 1981), 24; Y. Ghai, R. Luckham, and F. Snyder, “Introduction” in Y. Ghai, R.
Luckham, and F. Snyder, eds., The Political Economy of Law (Oxford: OUP, 1987), 8; P.T.
Muchlinski, “The Rise and Fall of the Multilateral Agreement on Investment: Where Now?”
(2000) 34 Int’l Law. 1033, 1034-5. Governing powers wete in many cases granted directly to
a chartered colonial company: Hill, ibid., 258-9 and 264; J.H. Latané, “Address” (1907) Am.
Soc’ty Int'l L. Proc. 100, 136.

"' G.S. Jones, “The History of U.S. Imperialism” in R. Blackburn, ed., Ideology in Social Science
(Glasgow: Fontana/ Collins, 1972), 228-30; Muchlinski, ibid., 1034-5.

> W.E. Grigsby, “The Mixed Court of Egypt” (1896) 12 L.Q. Rev. 252; A.M. Latter, “The
Government of Foreigners in China” (1903) 19 L.Q.Rev. 316; J.K. Faitbank, The Unsted States
and China (Cambridge, Mass.: Harvard University Press, 1959), 120-3; W.R. Johnston,
Sovereignty and Protection: A Study of British Jurisdictional Imperialism in the Late Nineteenth Century
(Dutham, N.C.: Duke University Press, 1973), 29; C. Lipson, Standing Guard — Protecting
Foreign Capital in the Nineteenth and Twentieth Centuries (Berkeley: University of California Press,
1985), 13-14; J.A.G. Roberts, .4 History of China (London: Macmillan, 1999), 162-8; A. Anghie,
“Finding the Peripheries: Sovereignty and Colonialism in Nineteenth-Century International
Law” (1999) 40 Harv. Int’1 L.J. 1, 41.

31



the Ottoman Empire, lowered tariffs, and removed internal batriets to trade.!? In
response, Ottoman control of foreign investors “simply disintegrated” and by the
mid-nineteenth century European business had penetrated Ottoman tetritoty and
secured extensive concessions in mining, railroad and port construction, coastal
navigation, banking, and public utilities.'* Where a dispute involved a foreign investot,
Ottoman court proceedings were supervised by foreign consular officials who had
direct judicial authotity or veto power over the local judge.!5 Foreign investors
maintained the nationality of their home country and their property was protected by
its laws.'6 Thus, outside of formally colonized areas, investor protection was ensured
by the extraterritorial application of European or American law.17

Even in the nineteenth century, some countries managed to escape both
formal colonization and extraterritorial law, primarily in Latin America and later
Japan.18 In such circumstances, where the law was not directly imposed by an imperial
or foreign power, investment disputes became inter-state disputes.!? Thus, most of
the mixed claims commissions of the time — the ancestors of contemporary
investment arbitration — were established to resolve disputes between Western
investors and Latin American states.?0 Similarly, as colonial and extraterritorial
arrangements were replaced in the twentieth century by less one-sided arrangements,

investment disputes increasingly became international disputes.?!

** C. Issawi, The Economic History of Turkey 1800-1914 (Chicago: University of Chicago Press,
1980), 5; Lipson, ibid., 13.

' Quoting Lipson, ibid., 14.

'® Alternatively, disputes involving foreigners were subject to the jurisdiction of a mixed
court on which foreign judges sat in the majority: Grigsby, s#pra note 12, 253-4. See M.O.
Hudson, “The Rendition of the International Mixed Court at Shanghai” (1927) 21 AJIL 451,
454-5.

16]ohnston, supra note 12, 29; Issawi, s#pra note 13, 5; Lipson, s#pra note 12, 13-14.

'” Muchlinski, s#pra note 10, 1034-5; A.A. Fatouros, “On Domesticating Giants: Further
Reflections on the Legal Approach to Transnational Enterprise” (1976) 15 U. Western
Ontario L. Rev. 151, 166.

'* M.J. Farrelly, “Recent Questions of International Law: Japan and European Consular
Jurisdiction” (1894) 10 L.Q.R. 254, 266-7; A. Alvarez, “Latin America and International
Law” (1909) 3 AJIL 269.

' Muchlinksi, s#pra note 10, 1034-5.

» Brownlie, supra note 7, 500.

2\ V. Peter, Arbitration and Renegotiation of International Investment Agreements (The Hague:
Kluwer Law International, 1995), 6-7. The new arrangements wete based on the European
model of bilateral commercial treaties, dating from at least the eighteenth century, which
were founded on commitments to mutual recognition of non-discrimination in trade in
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After World War Two, in particular, newly independent states sought greater
domestic control over their economy and resoutrces, including by requiring the
resolution of investment disputes in domestic courts based on domestic law.?2 In the
1960s and 1970s, developing countties asserted the principle of permanent
sovereignty over natural resources and proposed a New International Economic
Otder, both of which were opposed by international business and major capital-
exporting states.?> This demand for sovereign autonomy over economic activity can
itself be traced to the Latin American Calvo doctrine?* and the Drago doctrine?> of
the late nineteenth century, which foreshadowed more recent conflicts between
capital-exporting and capital-importing states.20 As such, although the modern
context for investment arbitration differs from the colonial period, the international

character of investment disputes is rooted in post-colonial conflicts about foreign

goods and to the unhindered carrying on of business in each state’s territory: R.R. Wilson,
“Post-War Commercial Treaties of the United States” (1949) 43 AJIL 262, 263 and 277; H.
Walker, “Treaties for the Encouragement and Protection of Foreign Investment: Present
United States Practice” (1956) 5 Am. J. Comp. L. 229, 230-1; R. Dolzer and M. Stevens,
Bilateral Investment Treaties (The Hague: Kluwer Law International, 1995), 10-11.

2 International Law Commission, Summary Records of the 9" Session, 1957, UN Doc.
A/CN.4/106, [1957) 1 Y.B. Intl Law Comm. 155, para. 45-51 (comment by P. Nervo); W.
Friedmann, Law in a Changing Society (London: Stevens & Sons, 1959), 454-5; A.A. Fatouros,
“International Law and the Third World” (1964) 50 Va. L.R. 783, 802-4; A.F. Abbott, “Latin
America and International Arbitration Conventions: The Quandary of Non-Ratification”
(1976) 17 Harv. Int1L.J. 131, 136-7.

2 Resolution on Permanent Sovereignty Over Natural Resources, United Nations G.A. Res. 1803
(XVII), UN GAOR, 17* Sess., Supp. No. 17, UN Doc. A/5217 (1962) 15, 57 AJIL 710;
Declaration on the Establishment of a New International Economic Order, UN GA Res. 3201 (S-VI),
UN GAOR, 6™ Spec. Sess., Supp. No. 1, UN Doc. A/9559 (1974) 3, 13 LL.M. 715; Charter of
Economic Rights and Duties of States, UN GA Res. 3281 (XXIX), UN GAOR, 29" Sess., Supp.
No. 31, UN Doc. A/9631 (1974) 50, 14 I.L.M. 251. J. Castaneda, “The Underdeveloped
Nations and the Development of International Law” (1961) 15 Int’l Org. 38, 39; K. Hossain,
“Introduction” in K. Hossain and S.R. Chowdhury, eds., Permanent Sovereignty over Natural
Resources in International Law (London: Pinter, 1984), ix-xix.

* Asserting that the use of force to protect foreign investors was prohibited and that, upon
entering a state’s tetritory, foreign investors had to respect local laws and subject themselves
to domestic coutts. The only protection to which investors were entitled under international
law was the same treatment as that enjoyed by nationals. C. Calvo, Le Drit International, 5* ed.
(Paris: A. Rousseau, 1896), 118-64; A.S. Hershey, “The Calvo and Drago Doctrines” (1907) 1
AJIL 26; D.R. Shea, The Calvo Clanse (Minneapolis: University of Minnesota Press, 1955), 9-
21.

% L. Drago, “State Loans in Their Relations to International Policy” (1907) 1 AJIL 692;
Hershey, ibid.

% Muchlinski, s#pra note 10, 1035.
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ownership and control of local assets.?’ Then, as now, most international capital flows
emanated from Europe and the U.S., and foreign-owned assets were predominantly
owned by European and American business.28

Pressure to establish an international regime for investor protection is thus a
integral aspect of the post-colonial era. For much of the twentieth century,
international investors could not directly rely on imperial or extratertitorial law for
protection, and they had no right to make international claims against the states in
whose tetritory their assets were located.?? An investment dispute was treated as an
inter-state dispute and was settled through diplomacy or, exceptionally, by
adjudication between states.30 Only the home state of an investor could initiate an
international claim against a host state and the investor had to accept the outcome
agreed to by its state.3! Thus, investors were at the mercy of their government; their
interests were subsumed within the state’s consideration of its interest. In some cases,
states agreed to use international adjudication to resolve disputes with foreign
nationals, but the jurisdiction of international tribunals was usually limited to a
specific dispute or historical event. Naturally, this state of affairs was less desirable for
international business and for major capital-exporting states. But efforts to enforce
international standards of investor protection were viewed by capital-importing states
as discriminatory toward domestic investors and as an unacceptable challenge to their

autonomy.32

# Fatouros, supra note 22, 783-94.

% The significant historical exception is Japan: P.T. Muchlinski, Mu/tinational Enterprises and the
Law (Oxford: Blackwell, 1999), 28-9. See D.R. Young, “Governmental Regulation of Foreign
Investment” (1969) 47 Texas L.R. 421, 425-6; UNCTAD, World Investment Report 2004
(Geneva: United Nations, 2004), xviii (developed countries continue to account for over
90% of total outward FDI) and annex table A.1.3, A.IIL.5, A.Il1.12, B.2, and B.4.

# Fatouros, supra note 22, 795-6. ,

* Brownlie, supra note 7, 500; J. Merrills, “The Means of Dispute Settlement” in M.D. Evans,
ed., International Law (Oxford: OUP, 2004), 541.

* M.O. Hudson, International Tribunals (Washington: Carnegie Endowment for International
Peace and the Brookings Institution, 1944), 67-9 and 198; UNCTAD, Bilateral Investment
Treaties in the Mid-1990s (Geneva: United Nations, 1998), 89-90; Muchlinski, s#prz note 28,
534-6; M.N. Shaw, International Law, 5 ed. (Cambridge: CUP, 2003), 722-3; R.
McCorquodale, “The Individual and the International Legal System” in M.D. Evans, ed.,
International Law (Oxford: OUP, 2004), 308.

* Castaneda, supra note 23, 39-41; Abbott, supra note 22, 137; S.K.B. Asante, “International
Law and Foreign Investment: A Reappraisal” (1988) 37 I.C.L.Q. 588, 591-5; S.K.B. Asante,
“International Law and Investments” in M. Bedjaouni, ed., International Law: Achievements and
Prospects (Patis and Dordrecht: UNESCO and Martinus Nijhoff, 1991), 669-73. Similar
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In this context, various proposals have been advanced since the 1920s for a
multilateral investment treaty that would enshrine liberal standards of investor
protection and thus protect international business from regulation by host states.3
These included: the 1929 Draft Convention on the Treatment of Foreigners;3* the
1959 Abs-Shawcross Draft Convention on Investments Abroad;3> a Uruguay Round
proposal for a multilateral investment treaty as part of the Wotld Trade
Organization;* and the 1998 draft Multilateral Agreement on Investment (MAI)
prepatred by the Organization for Economic Cooperation (OECD).37 All of these
proposals were rejected by developing countries and in some cases by constituencies
within developed states themselves.3 On the other hand, alternative proposals that

enshrined the discretion of host states to regulate investors — especially the proposed

arguments have been made in the case of developed capital-importing countries: e.g. V.L.
Been and J.C. Beauvais, “The Global Fifth Amendment: NAFTA’s Investment Protections
and the Misguided Quest for an International ‘Regulatory Takings’ Doctrine” (2003) 78
N.Y.U. L.R. 30, 128-39.

M. Hart, “A Multilateral Agreement on Foreign Direct Investment — Why Now?” (1996) in
P. Sauvé and D. Schwanen, eds., Investment Rules for the Global Economy (Toronto: C.D. Howe
Institute, 1996), 50-6; Muchlinski, s#pra note 28, 573-4; Muchlinski, s#pra note 10, 1035-7.

** Responsibility of States for Damage Caused in Their Territory to the Person or Property of Foreigners,
League of Nations Conference for the Codification of International Law, Bases of
Discussion, vol. 3, LN Doc. C.75.M.69.1929.V (1929). E.M. Borchard, ““Responsibility of
States,” At the Hague Codification Conference” (1930) 24 AJIL 517, 530; A.K. Kuhn, “The
International Conference on the Treatment of Foreigners” (1930) 24 AJIL 570.

* H. Abs and H. Shawcross, “The Proposed Convention to Protect Private Foreign
Investment” (1960) 9 J. Public L. 115; G. Schwarzenbetger, “The Abs-Shawcross Draft
Convention on Investments Abroad: A Critical Commentary” (1960) 9 J. Public L. 147; A.
Fatouros, “An International Code to Protect Private Investment — Proposals and
Perspectives” (1961) 14 U T.L.J. 77, 89-90; Dolzer and Stevens, s#pra note 21, 2.

% P. Civello, “The TRIMS Agreement: A Failed Attempt at Investment Liberalization”
(1999) 8 Minn. ]. Global Trade 97; S. Dillon, International Trade and Economic Law in the
Eurgpean Union (Oxford: Hart, 2002), 100; Muchlinski, s#pra note 10, 1039.

%" The MAI Negotiating Text, OECD, Patis (1998) [hereinafter MAI). E. Smythe, “Domestic
and International Sources of Regime Change: Canada and the Negotiation of the OECD
Multilateral Agreement on Investment” (Paper presented to the Annual Meeting of the
Canadian Political Science Association, St. John’s, Nfld, 8 June 1997), 9-10; P. Juillard, “MAI:
A European View” (1998) 31 Cornell Int’1L.]. 477, 477.

% C. Lalumiére and J.-P. Landau, “Report on the Multilateral Agreement on Investment
(MAI)” (Interim report to the Government of France, September 1998); S. Picciotto, “A
Critical Assessment of the MAI” in S. Picciotto and R. Mayne, eds., Regulating International
Business (Houndmills: Macmillan, 1999), 99-100; Muchlinski, s#pra note 10, 1035-9; A. Walter,
“NGOs, Business, and International Investment: The Multilateral Agreement on Investment,
Seattle, and Beyond” (2001) 7 Glob. Governance 51, 58-60.
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Havana Charter of 1948% — were a non-starter for major capital-exporting states and
organizations of private investors.*

The failure to conclude a multilateral investment agreement reflects the
enduring intensity of the conflict pitting capital-exporting countries and international
business against capital-importing states (led in recent years by Brazil, Egypt, India,
Malaysia, and Uganda).#! Even so, it is remarkable that capital-importing states have
been willing, especially since the 1990s, to agree to an intrusive regime of investor
protection based on compulsory investment arbitration. Indeed, despite the failure to
conclude a multilateral code, capital-exporting states have successfully established
networks of investment treaties that guarantee a high level of protection for
international business.*? The evolution of this treaty-based regime and the emergence
of the system of investment arbitration is discussed later in this chapter, following a
review of some explanations for why developing countties have lately consented to so

many investment treaties.

* Final Act of the United Nations Conference on Trade and Employment: Havana Charter for an
International Trade Organigation, UN Conference on Trade and Employment, UN Doc. 1948
I1.D.4.1 (1948), art. 12, online: WTL http://www.wotldtradelaw.net/misc/havana.pdf. C.
Wilcox, A Charter for World Trade (New York: Macmillan, 1949).

“ L.H. Woolsey, “The Problem of Foreign Investment” (1948) 42 AJIL 121, 126-8; W.
Diebold, “The End of the ITO” in Essays in International Finance, no. 16 (Princeton: Princeton
University Press, 1952), 18-19; Fatouros, s#pra note 35, 80 and 101; Hart, s#pra note 33, 54.
The leading organization of private investors is the International Chamber of Commerce,
supported by national organizations such as the U.S. Council on International Business, the
National Association of Manufacturers, and the National Foreign Trade Council: e.g. ICC,
“Fair Treatment for Foreign Investments: International Code” (ICC Brochure no.129, 1949);
National Association of Manufacturers, “The Havana Charter for an International Trade
Organization” (1949); National Foreign Trade Council, “Position of the NTC with Respect
to the Havana Charter for an ITO” (1950); ICC, “Multilateral rules for investment” (Doc.
No. 103/179, Rev., 30 Aptil 1996); ICC, “ICC’s expectation regarding 2 WTO investment
agreement” (Policy statement of the ICC Commission on Trade and Investment Policy, 7
March 2003); D.M. Price, Testimony Before the Subcommittee on Trade of the House
Committee on Ways and Means, Hearing on the Summit of the Americas and Prospects for
Free Trade in the Hemisphere (Statement on behalf of the U.S. Council for International
Business, 8 May 2001).

“ B.A. Wortley, Expropriation in Public International Law (Cambridge: CUP, 1959), 119-26;
Peter, supra note 21, 329-31; Muchlinski, s#pra note 28, 173, 501-14, and 573-4; Shaw, supra
note 31, 733-7; Muchlinski, s#pra note 10, 1039; J. Hillary, “Divide and Rule: The EU and US
Response to Developing Country Alliances at the WTO” (Report for Action Aid
International, 2004), 7.

“2 UNCTAD, supra note 28, 221.
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2. Explanations for the emergence of investment arbitration

The emergence of international investment arbitration converges with trends
commonly associated with globalization.*? These include: the internationalization of
economic activity, the development of new communications and transportation
technology, the withdrawal of the state from vatious social and economic activities,
the rise of non-state actors, and the transfer of public authority to private
organizations.* In the case of investment arbitration, probably the two most
important trends are the rise of multinational enterprises# and the liberalization of
international financial markets.4

First, in the post-war era, multinational enterprises have assumed an
increasingly central role in planning and financing economic activity, extracting
natural resources, producing goods, delivering services, employing labout, developing
technologies, and marketing products.#’ Today, multinational enterprises organize
most cross-border private capital flows — i.e. international investment — often within
their own corporate structure.*® In addition, organized business has exercised

significant influence over governmental decision-making in many areas, including the

“ D. Held and A. McGrew, “Globalization” (1999) 5 Glob. Governance 483, 490-4; P.T.
Muchlinski, “Globalisation and Legal Research” (2003) 37 Int’l Lawyer 221, 221-5.

“ E.g. A.A. Fatouros, “Transnational Enterprise in the Law of State Responsibility” in R.B.
Lillich, ed., International Law of State Responsibility for Injuries to Aliens (Chatlottesville: University
Press of Virginia, 1983), 361-3; S. Picciotto, “Introduction: What Rules for the World
Economy?” in S. Picciotto and R. Mayne, eds., Regulating International Business (Houndmills:
Macmillan, 1999), 9-10; Muchlinski, s#pra note 28, 35-8; A.C. Aman, “The Limits of
Globalization and the Future of Administrative Law: From Government to Governance”
(2001) 8 Ind. J. Global Legal Studies 379, 379-84; S. Sassen, “Globalization ot
Denationalization?” (2003) 10 Rev. Int’l Pol. Econ. 1, 5-6.

* N.S. Rodley, “Corporate Nationality and the Diplomatic Protection of Multinational
Enterprises: The Barcelona Traction Case” (1971) 47 Indiana L.J. 70, 71-2 and 84-5; Fatoutros,
supra note 17, 154-6; M. Sornarajah, The International Law on Foreign Investment (Cambridge:
CUP, 1994), 51; Hart, supra note 33, 39-44; Muchlinski, s#pra note 28, 25-33.

“ R. Kozul-Wright and R. Rowthorn, “Spoilt for Choice? Multinational Corporations and the
Geography of International Production” (1998) 14 Ox. Rev. Econ. Policy 74, 84-5; C.
Deblock and D. Brunelle, “Globalization and New Normative Frameworks — The
Multilateral Agreement on Investment”, Cahier de recherche 98-2 (Groupe de recherche sur
intégration continentale, Université de Québec 2 Montréal, 1998), 5-8; J. Kelsey, “The
Denationalization of Money: Embedded Neoliberalism and the Risks of Implosion” (2003)
12 Social & Leg. Studies 155, 158.

*' 1. Dunning, International Production and the Multinational Enterprise (London: Allen and Unwin,
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“ RJ. Mataloni, Jr., “A Guide to BEA Statistics on U.S. Multinational Companies” (March
1995) Survey Current Bus. 38, 48; Picciotto, s#pra note 44, 6-7.
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deregulation of capital flows.#® As the dominant investots in the international
economy, multinational enterprises are the most important actors — other than states
— in investment arbitration.

Second, investment treaties are an outcome of the removal of domestic
controls on private capital flows and the growth of an international market for
investment.5 Absent the massive expansion of cross-border ptivate capital flows in
recent decades, there would be much less pressure for capital-exporting states to
secure legal protection for assets owned by their nationals abroad.5! Similatly, without
an international market for private investment, there would be no reason for capital-
importing states to seek to attract foreign investors by concluding investment treaties.
Finally, most deregulated capital flows are controlled by multinational entetprises,
including global financial firms.>2 Thus, the removal of domestic capital controls,
linked to the expansion of international business, is a major factor in the growth of
investment arbitration.

Against this backdrop, the negotiation of investment treaties clearly involves
more than that implied by a simple division of interests between capital-exporting and
capital-importing states. In multilateral negotiations, it is sometimes possible to
identify negotiating blocs based on this dichotomy, but the position of many capital-
importing countries has shifted in favour of opening their economy to foreign
investment, in order to carry out what their governments no doubt consider to be a
more appropriate development strategy based on integration into the international

economy.53 One should not overlook the role and potential benefits of foreign

#J. Braithwaite and P. Drahos, Global Business Regulation (Cambridge: CUP, 2000), 488-91;
Walter, supra note 38, 52-3; A. Prakash, “Beyond Seattle: Globalization, the Nonmarket
Environment and Corporate Strategy” (2002) 9 Rev. Int’l Pol. Econ. 513, 520-1.

* Picciotto, supra note 44, 7-9; World Bank, World Development Report 1999/ 2000 (Oxford:
OUP, 2000), 71-2; A. Baines, “Capital Mobility and European Financial and Monetary
Integration: A Structural Analysis” (2002) 28 Rev. Int’l Studies 337, 347.

*! B. Eichengteen et al,, “Liberalizing Capital Movements: Some Analytical Issues”,
Economic Issues No.17 (IMF, 1999).

%2 Peter, supra note 21, 381-2 and 388; . Bhagwati, “The Capital Myth: the Difference
between Trade in Widgets and Dollars” (1998) 77(3) For. Affairs 7, 11-12.

% Peter, supra note 21, 13-14; A.M. Rugman and M. Gestrin, “A Conceptual Framework for a
Multilateral Agreement on Investment: Learning from the NAFTA” in P. Sauvé and D.
Schwanen, eds., Investment Rules for the Global Economy (Toronto: C.D. Howe Institute, 1996),
159-62; UNCTAD, World Investment Report 2003 (Geneva: United Nations, 2003), 87 and 106.
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investment in domestic development and national competitiveness.>* Moreovet,
besides well-known investment platforms and tax havens such as Singapore or
Bermuda, many Asian and oil rich states are themselves important sources of capital
for the West, whereas other former colonies have developed their own centres of
capital and multinational enterprises, and they play an important investment role in
the regional setting if not the world.35 Reflecting these conditions, many investment
treaties in the 1990s were concluded between conventionally capital-importing
countries.

In turn, many capital-exporting states are important destinations of foreign
investment. The United States, in particular, has been a major capital-importer as well
as exporter.36 Further, the deregulation of capital flows has facilitated forum-shopping
by investors, capital flight, and “round trip” investment, thus exposing all states to a
wider range of claims by foreign investors and, as such, to new liabilities.5? Developed
states have been the targets of numerous claims under investment treaties, especially
under the North American Free Trade Agreement INAFTA), whete a raft of claims against
the U.S. by Canadian investors prompted a debate in the U.S. Congtess and

Administration about the American investment treaty program.>® To a lesser degree,

** M.E. Pottet, The Competitive Advantage of Nations New York: The Free Press, 1990), 548-9,
670-1 and 678-80; UNCTAD, ibid., 139, note 138; M.P. Todaro and S.C. Smith, Economic
Development, 8™ ed. (Hatlow: Pearson, 2003), 638-44.

* UNCTAD, supra note 28, xviii (reporting that TNCs from developing countries’ share of
global FDI flows rose from less than 6% in the mid-1980s to 11% in the late 1990s, before
falling to 7% during 2001-03. Some developing countries invest more abroad than some
developed ones: Singapotre (36% of gross fixed capital formations during 2001-03), Chile
(7%), and Malaysia (5%), compared to the U.S. (7%), Germany (4%), and Japan (3%)).

* Muchlinski, s#pra note 28, 30; UNCTAD, supra note 28, xix (reporting that the U.S. was the
world’s largest FDI recipient until 2003, when it was surpassed by China).

" UNCTAD, supra note 28, 238, note 15; G. Xiao, “People’s Republic of China’s Round-
Tripping FDI: Scale, Causes and Implications”, Asian Development Bank Institute
Discussion Paper No. 6 (ADB, 2004), 6.

* This led to the modification of the U.S. Administration’s trade negotiating authority under
the Bipartisan Trade Promotion Authority Act of 2002, Div. B, Title XXI, Trade Act of 2002, Pub.
L. No. 107-210, 116 U.S.C. 933, s. 2102(3) (2002), and to some limitations on the scope and
substance of investor protection in the Singapore-United States Free Trade Agreement, 6 May 2003
(2003), online: USTR

http://www.ustr.gov/Trade Agreements/Bilateral/Singapore FTA/Final Texts/Section I
ndex.html; the Chile-United States Free Trade Agreement, 6 June 2003 (2003), online: USTR
http://www.ustr.gov/Trade Agreements/Bilateral/Chile FT'A/Final Texts/Section Index.
html; and the Central American Free Trade Agreement, 20 December 1993 (not in force), 32
LL.M. 605. L. Sek, “Fast-Track Authority for Trade Agreements (Trade Promotion
Authority): Background and Developments in the 107" Congress” (CRS Report to U.S.
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there are pressures within major capital-exporting states to moderate investor
protection in order to preserve space for domestic policy-making in labour regulation
and environmental protection. This follows the belated realization in many countties
that the implications of investment treaties based on compulsory investment
atbitration are more extensive and perhaps less one-sided than once thought.>® In
these circumstances, the distinction between capital-exporting and capital-importing
states has been undermined.

Even so, the homogenizing trend can be understated. Is it so surprising that a
major industrialized country can be the subject of investor claims in a world of large
and diversified multinational enterprises and deregulated capital flows? The broad
scope and jurisdictional flexibility of investment treaties facilitates this outcome. Most
importantly, the international negotiating agenda for investment treaties is still largely
directed by major capital-exporting states.5 As such, one should not downplay the
distinct positions that different states occupy within the system of investment
arbitration as well as the dynamic of inter-state competition in a global economy.!
The most common scenario remains that of the developing country which concludes
an investment treaty with a capital-exporting state, for which the developing country
is not itself a significant source of investment.52 In this scenario, the developing
country assumes significant liabilities and constraints, backed by the threat of a
potentially crippling damages award, without receiving direct legal advantages for its
own nationals. Many governments conclude that the benefits of encouraging

investment outweigh the liabilities that flow from investment arbitration, but this does

Congress, 17 January 2002), 1-2; R. Singh, “The Impact of the Central American Free Trade
Agreement on Investment Treaty Arbitrations: A Mouse that Roars?” (2004) 21 J. Int’l Arb.
329, 329-34.

* D. Brown, “Commentary” in L.R. Dawson, ed., Whose Rights? The NAFTA Chapter 11
Debate (Ottawa: Centre for Trade Law and Policy, 2002), 40-1.

% Dolzer and Stevens, supra note 21, 12; Muchlinski, s#pra note 10, 1049.
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Construction of a Transnational Legal Order (Chicago: University of Chicago Press, 1996), 7; P.G.
Cerny, “Paradox of the Competition State: the Dynamics of Political Globalization” (1997)
32 Gov’t and Opposition 251, 259-67; Smythe, su#pra note 37, 3-4; Kozul-Wright and
Rowthorn, supra note 46; Deblock and Brunelle, s#pra note 46, 9-10 and 21-4.

52 Kozul-Wright and Rowthorn, suprz note 46, 88; J.A. Soloway, “Environmental Regulation
as Expropriation: The Case of NAFTA’s Chapter 11” (2000) 33 Can. Bus. L.J. 92, 99;
UNCTAD, s#pra note 53, 95.
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not alter the fact that, in legal terms, the bargain is one-sided.63 Extended to over
2,000 investment treaties, the present system rigorously regulates capital-importing
states without imposing obligations on capital-exporting states in relation to outward
investment, or on investors themselves. Moreover, if the purpose is to attract new
investment, why do investment treaties apply to existing investments?6* Why would
host state wish to assume extensive new liabilities in relation to investments already
secured?

So, why did developing countties sign so many investment treaties in the last
two decades? Put differently, why did states exercise their sovereign authority by
consenting to investment arbitration and by reducing their ability to regulate
multinational enterprises? First, the question of the role of multinational enterprises in
the domestic economy has evolved from a somewhat speculative and jingoistic debate
in the 1960s and 1970s to a more informed discussion of the costs and benefits of
foreign investment.6> Further, the 1990s witnessed a stronger commitment to
economic integration and liberalization in many countries,® and in international
financial institutions like the World Bank and the International Monetary Fund.6” This
created political conditions favoutring the conclusion of investment treaties while
prompting other reforms that enable or encourage foreign investment, including the
removal of capital controls and widespread privatization of state-owned assets.8 In
many countries, large numbers of BITs were concluded in a short period after
governments adopted a liberal economic policy, based on the promotion of foreign

investment and a commitment to a high level of investor protection.t® There is no

 Wilson, supra note 21, 286; Walker, supra note 21, 243-4; UNCTAD, supra note 31, 144.
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hard evidence to show that the conclusion of BITs actually brings in new foreign
investment’? but, even if thete was, it is still remarkable that international business has
heralded the advantages of investor protection since the 1920s and yet only in the
1980s and 1990s did its lobbying efforts bear real fruit.

This indicates that structural factors coalesced in the 1980s and 1990s to
intensify the pressure on developing counttries to attract foreign private capital.”! The
most important factors are the legacy of capital flight, tight international credit and
Third World debt crisis, the loss of bargaining options after the fall of the Soviet bloc,
and reductions in Western official aid.7? In this context, the increasing mobility of
capital put international capital in a stronger position to demand legal concessions
from host states. Added to this was pressute from financial institutions, both public
and private, and from capital-exporting states.”® For example, the World Bank and
IMF generally link their evaluation of a country’s creditworthiness and policy
compliance to its level of openness to foreign investment.’* Also, capital-exporting

states have tied the availability of national insurance for foreign investment to the

available to foreign investors under BITs). Dolzer and Stevens, s#pra note 21, 12; World
Bank, World Development Report 2005 (Washington, D.C.: IBRD, 2004), 176-8.
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Direct Investment — Does the Rule of Law Matter?” (Report to the Carnegie Endowment
for International Peace, Rules of Law Series, Report No. 26, April 2002), 6-9; Been and
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existence of an investment treaty with the recipient state.”> Overall, these conditions
expanded the clout and prestige of private investors in a world of many states, most
of whom compete eagerly (or desperately) to attract investment and promote “their
own” multinational enterprises.”¢

A particularly compelling explanation for the expansion of investment
arbitration lies in the dynamic of inter-state competition.”” States conclude investment
treaties to attract investment, but the degtree to which any one treaty makes a state
more attractive to investors depends on the degree to which the treaty offers more
favourable treatment than that provided by competing investment destinations. States
with less to offer in terms of their domestic market, resources, or workforce must
compensate by conceding more in terms of legal protection in order to attract
investment.’® The trade off is that these states atre then left with a narrower range of
policy options to support domestic development or respond to wider competitive
pressures in relation to levels of taxation, subsidization, and regulation of capital
generally.”? Cumulatively, the proliferation of investment treaties intensifies the
pressures on states to attract capital by liberalizing investment standards. Likewise, the
conclusion of a seties of “high standard” investment treaties by capital-exporting
states in one region pressutes other capital-exporting states to obtain comparable

ptotections for theit own international firms. As mote states accept investor-friendly

” 1. Delupis, Finance and Protection of Investments in Developing Countries (Epping: Gower Press,
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76 K.J. Vandevelde, “The Political Economy of a Bilateral Investment Treaty” (1998) 92 AJIL
621, 633-5; O. Mottissey, “Investment and Competition Policy in the WTO: Issues for
Developing Countries” (2001) 20 Development Policy Rev. 63, 64-5.

7 W.W. Bratton et al., “Introduction: Regulatory Competition and Institutional Evolution” in
W.W. Bratton et al., eds., International Regulatory Competition and Coordination (Oxford:
Clarendon, 1996), 4, 13-14, 49 and 54-5; Y. Dezaley, “Between the State, Law, and the
Matket: The Social and Professional Stakes in the Construction and Definition of a
Regulatory Arena™ in W.W. Bratton et al., eds., International Regulatory Competition and
Coordination (Oxford: Clarendon, 1996), 61-2; S. Picciotto, supra note 38, 92-3.

™ Walter, supra note 71; Been and Beauvais, s#pra note 32, 121.

7 Kozul-Wright and Rowthorn, s#pra note 46, 86-7; S. Sassen, “Losing Control? The State
and the New Geography of Power?” (1999) 1 Global Dialogue 78, 83-7; Muchlinski, s#pra
note 28, 222-3; R.S. Avi-Yonah, “Globalization, Tax Competition, and the Fiscal Crisis of
the Welfare State” (2000) 113 Harv. L.R. 1573, 1575-9; Prakash, s#pra note 49, 514-15.

43



rules, the bar rises as to what qualifies as a hospitable climate for investment.® The
result is a bidding up of state concessions to international capital.8!

No doubt, each individual country will have specific reasons for concluding an
investment treaty. Conclusive findings about negotiating trends in the 1990s would
require more detailed comparative study of specific countties and treaties, which is
beyond the scope of this thesis. The factors identified hete ate not intended to explain
outright the recent wave of investment treaties although they do provide context for
the emergence of investment arbitration. The discussion now turns to the evolution

of the relevant treaty framewotk.

B.  The evolution of the treaty framework

The emerging system of investment atbitration is based on bilateral and regional
investment treaties in which states consent to compulsory investment arbitration.
However, these investment treaties also incorporate existing arbitration treaties (most
importantly, the New York Convention of 1958 and the ICSID Convention of 1965) in
order to provide an institutional forum and procedural framework for investment
arbitration, and to authorize domestic recognition and enforcement?? of arbitration
awards. Such arbitration treaties pre-date contemporary investment treaties because,
conventionally, the use of international adjudication to resolve disputes involving
ptivate individuals was generally restricted to commercial disputes. For this reason, in
this section, the examination of the evolution of the system of investment arbitration
begins with a review of the treaty framework for international commercial arbitration.
The examination then reviews how the structure of international commercial
arbitration was transplanted to the arbitration of investment disputes ## the public sphere,

marking the emergence of investment arbitration as a governing arrangement.

% Been and Beauvais, supra note 32, 124. A dynamic of inter-state competition is written into
investment treaties themselves through the most-favoured-nation treatment standard, which
requires states to make commitments under one investment treaty available under othets.
This establishes a systemic assumption in favour of expanding protection to investors as a
wider group.

* A.T. Guzman, “Why LDCs Sign Treaties That Hurt Them: Explaining the Popularity of
Bilateral Investment Treaties” (1998) 38 Va. J. Int’1 L. 639, 671-2.

8 Supra note 6.
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1. The establishment of international commetcial arbitration

During the twentieth century, states progtessively recognized arbitration as an
institution for the resolution of commercial disputes. In doing so, their main purpose
was not to regulate the exercise of public authority but to facilitate international
commerce. In the beginning, 17 states — mostly in Europe — signed the Geneva Protocol
of 19238 which was drawn up at the League of Nations in response to an initiative by
the International Chamber of Commetce.34 In this treaty, states parties agreed to
recognize agreements by private parties based in different jurisdictions to submit
future disputes between them to binding arbitration.85 At the same time, states
qualified this arrangement by agreeing to enforce an award only if the award was
made within their own territory and by limiting the treaty to commercial disputes.8
This preserved domestic judicial control over the scope of international commercial
arbitration, including the degree to which it could displace domestic courts’ authority
over regulatory disputes; i.e. disputes arising from the exercise of public authority.
The ambit of international commercial arbitration was expanded in the Geneva
Convention of 192787 in which the states parties agreed to enforce atbitration awards
made in each other’s territory.88 This internationalized the enforcement of arbitration
awards by allowing a successful disputing patty to enforce an award against assets of
the losing party in the territory of any state party to the treaty.3® Arbitration awards
became portable; they could be used to chase a losing party’s assets in different
jurisdictions. Nonetheless, international commercial arbitration remained subject to

important restrictions.”® To enforce an award, the successful party had to demonstrate

% Protocol on Arbitration Clauses in Commercial Matters, 24 September 1923, 20 AJIL 194 (1926)
(entered into force 28 July 1924) [hereinafter Geneva Protocol of 1923].

% A. Nussbaum, “Treaties on Commercial Arbitration” (1942) 56 Harv. L.R. 219, 221-2 and
234-6; Redfern and Huntet, s#pra note 6, 66.

% Geneva Protocol of 1923, supra note 83, art. 1 and 4.

% Redfern and Hunter, supra note 6, 18 and 136-7.

8" Convention on the Execution of Foreign Arbitral Awards, 26 September 1927, 92 LN.T.S. 302, 27
AJIL 1 (1929) (entered into force 25 July 1929) [hereinafter Geneva Convention of 1927).

% Nussbaum, s#pra note 84. |

% Redfern and Hunter, supra note 6, 14-16 and 67.

% Redfern and Hunter, supra note 6, 67 and 454-5 (noting that the award was enforceable
only if (1) the award was made pursuant to an agreement to which the Geneva Protocol of 1923
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that the award was consistent with the laws of the state in which enforcement was
sought as well as the state in which the arbitration was held.?! Also the subject matter
of the award had to be “capable of settlement” under the law of the state in which
enforcement was sought.?? Finally, states retained the right to limit their enforcement
obligations to commercial disputes.?

In the early 1950s, the International Chamber of Commerce lobbied for a
more ambitious treaty to replace the Geneva Convention of 1927. In 1958, the United
Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards was
concluded in New York (the New York Convention).%* The treaty’s negotiating history
reflects a tension between expanding the recognition of commercial arbitration and
the preservation of domestic judicial autonomy. In the words of the United Nations

drafting committee:%>

it would be desirable to establish a new convention which, while going further
than the Geneva Convention in facilitating the enforcement of foreign arbitral
awards, would at the same time maintain generally recognized principles of
justice and respect the sovereign rights of States.

To facilitate international commercial arbitration, the New York Convention expanded
the scope for the enforcement of arbitration awards. The states parties undertook to
recognize arbitration agreements that dealt with future disputes arising out of a
defined legal relationship, whether or not the relationship was contractual.% Also, the
New York Convention temoved the requirement that an award had to comply with the

laws of the state in which enforcement was sought. Instead, an award had to comply

applied and (2) the award was made in the territory of a state party, and (3) the parties to the
award were subject to the jurisdiction of one of the states parties to the Geneva Convention of
1927).

*' Geneva Convention of 1927, supra note 87, art. 1(c).

2 Geneva Convention of 1927, ibid., art. 1(b). Also, the award had to be consistent with the
agreement to arbitrate and with the applicable procedural rules (art. 1(c) and 2(c)), and
recognition and enforcement had to be consistent with the public policy and the principles of
law of the country where enforcement was sought (art. 1(e)).

” See the list of reservations by the states parties in (1929) 27 AJIL 1, 11.

** United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 10 June
1958, 330 U.N.T'S. 3 (entered into force 7 June 1959) [hereinafter New York Convention). See
A.J. Van den Berg, The New York Convention of 1958 (Antwerp: Kluwer, 1981).

% Report of the Committee on the Enforcement of International Arbitral Awards, UN ESC, 19" Sess.,
UN Doc. E/AC.42/4/Rev.1 (28 March 1955), 5.

% New York Convention, supra note 94, art. I1.1 and I1.3. Redfern and Hunter, s#pra note 6, 139.
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only with the laws of the state in which the arbitration was held, subject to basic
standards of consent and due process. By agreeing to enforce awards on this basis,
states relinquished judicial control over awards made in other jurisdictions. Mainly for
this reason, the New York Convention has been described as “the single most important
pillar on which the edifice of international arbitration rests” and as “perhaps... the
most effective instance of international legislation in the entire histoty of commercial
law” %7 Today, the New York Convention has wide geographic coverage: more than 120
states have ratified the treaty, offering a smorgasbord of jurisdictions in which the
successful party in an arbitration can seek enforcement of an award against assets of
the losing party.

Even so, the New York Convention fell short of the International Chamber of
Commerce’s proposal for a “fully international” award that would be globally
enforceable without interference by any domestic court or legislature, even in the
jurisdiction where the arbitration was held.?® Moreover, award enforcement under the
New York Convention remained limited to disputes that were deemed capable of
settlement by arbitration, and to awards that were consistent with the public policy of
the country where enforcement was sought.?® Thus, domestic courts retained broad
authority to limit the enforcement of atbitration awards. Finally, the treaty continued
to permit states to limit their obligations to commercial disputes.1%

Domestic courts in different countries interpreted these restrictions on the
scope of international commercial arbitration in different ways.10! This led to renewed
efforts to harmonize domestic laws on international commercial arbitration.102 To this

end, in 1985, the UN Commission on International Trade Law (UNCITRAL)

*" Quoting, respectively, G. Wetter, “The Present Status of the International Court of
Arbitration of the ICC: An Appraisal” (1990) 1 Am. Rev. Int’l Atb. 91, 93; M.]. Mustill,
“Arbitration: History and Background™ (1989) 6 J. Int’l Atb. 43, 43.

% Redfern and Hunter, supra note 6, 67, note 58.

* New York Convention, supra note 94, art. I1(1) and V(2)(2) and (b).

"% New York Convention, supra note 94, art. I(3). This was one of two permitted reservations.
The other was a reciprocity reservation by which states could limit recognition to awards
made in states that also recognized the treaty. By 2001, 39 of 125 states parties had entered a
commercial reservation and 68 had entered a reciprocity reservation.

"' Note by the Secretariat: Further Work in respect of International Commercial Arbitration, UN, UN
Doc. A/CN.9/169 (11 May 1979), 109.

12 Report of the Secretary-General: Analytical Compilation of Comments by Governments and International
Organizations on the Draft Text of a Model Law on International Commercial Arbitration, UN, UN
Doc. A/CN.9/263 and Add. 1-3 (1985) [heteinafter Comments by Governments], 84.
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produced the Model Law on International Commercial Arbitration.19 The purpose of
the Model Law was to facilitate the recognition and enforcement of foreign
arbitration awards. The Model Law can be adopted by states in their domestic
legislation to establish a special regime for international commercial arbitration under
domestic law.1%4 The Model Law requires courts to recognize and enforce an
arbitration award “irrespective of the country in which it was made” and without any
requirement for reciprocity, subject to minimum requirements of consent and due
process.105 Further, the Model Law adopted flexible definitions of the terms
“international” and “commercial” and explicitly gave arbitration tribunals the power
to rule on their own jurisdiction.1% Importantly, the Model Law extended the New
York Convention’s provisions that limited judicial discretion to refuse recognition and
enforcement of an award, in the place of enforcement, to encompass the setting aside
of awards in the place of arbitration.197 In these respects, the Model Law addressed a
number of business complaints about domestic judicial supervision of commercial
arbitration under the New York Convention.1%8

Since the Model Law was published, roughly 40 developed and developing
states have used it to reform their legislation on commertcial arbitration in order to

provide for greater defetence by domestic courts to foreign arbitration awards.!% By

' Model Law on International Commercial Arbitration, 21 June 1985, UNCITRAL, UN Doc.
A/40/17, Annex I, 24 I.L.M. 1302 [heteinafter UNCITRAL Model Law]. Comments by
Governments, ibid., 84.

1% Report of the Secretary-General: Analytical Commentary on Draft Text of a Model Law on
International Commercial Arbitration, UN, UN Doc. A/CN.9/264 (25 March 1985), 16 Y.B.
UNCITRAL 104 [hereinafter Mode! Law Repord, 7.

1% UNCITRAL Model Law, s#pra note 103, art. 34-6. Redfern and Hunter, s#pra note 6, 67.
1% UNCITRAL Model Law, supra note 103, art. 1(3) and 16. art. 1(3).

' Mustill, s#pra note 97, 52.

1% Report of the Secretary-General: Possible Features of a Mode! Law on International Commercial
Arbitration, UN, UN Doc. A/CN.9/207 (14 May 1981), (1981) 12 Y.B. UNCITRAL 77.

19 Mustill, supra note 97, 51-3; M. Tenenbaum, “International Arbitration of Trade Disputes
in Mexico — The Attival of the NAFTA and New Reforms to the Commercial Code” (1995)
12 J. Int’] Atb. 53, 59-60 and 73-4; S. Kierstead, “Refetral to Arbitration Under Atticle 8 of
the UNCITRAL Model Law: The Canadian Approach” (1998) 31 Can. Bus. L.J. 98, 99-102;
L. Biucovic, “Impact of the Adoption of the Model Law in Canada: Creating a New
Environment for International Arbitration” (1998) 30 Can. Bus. L.J. 376, 381; K.-H.
Bockstiegel, “An Introduction to the New German Arbitration Act Based on the
UNCITRAL Model Law” (1998) 14 Asb. Int’l 19, 28-31; Redfern and Hunter, s#pra note 6,
69; H. Smit and V. Pechota, World Arbitration Reporter, vol. 2 (Huntington, N.Y.: Juris, 2002);
R. Nishikawa, “Arbitration Law Reform in Japan” (2004) 21 J. Int’l Arb. 303, 305-6. The list
of grounds upon which an award may be set aside by a domestic court under the
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promoting a more uniform approach to enforcement, the Model Law enhanced the
portability of awards under the New York Convention. That said, states can still limit the
Model Law to commercial disputes and thus to the private realm.110

Before publishing the Model Law, the UN Commission on International
Trade Law sought to promote international commercial arbitration by producing the
UNCITRAL Arbitration Rules of 1976.111 The UNCITRAL Rules are worth a
mention because they are often incorporated into investment treaties to provide a
procedural framework for investor claims.112 As such, the UNCITRAL Rules may
govern the conduct of investment arbitrations, including important matters such as
the appointment of arbitrators, the selection of the jurisdictional seat of the
arbitration, the openness of the proceedings, and the binding nature of an award. In
general, the UNCITRAL Rules are similar to other sets of arbitration rules!!3 that are
incorporated into investment treaties.!1# In particular, like other rules, the

UNCITRAL Rules were intended for use in contract-based arbitration relating to

UNCITRAL Model Law, s#pra note 103, art. 36, was imported from the list of grounds upon
which an award may be denied recognition and enforcement under the New York Convention,
supra note 94, art. V.

"9 UNCITRAL Model Law, supra note 103, art. 1(1).

" _Arbitration Raules of the United Nations Commission on International Trade Law, UN G.A. Res.
31/98, UN GAOR, 31* Session, Supp. No. 17, UN Doc. A/31/17,c. V, s. C (1976)
[hereinafter UNCITRAL Rules], preamble (stating that the UNCITRAL Rules were adopted
as a set of “rules for ad hoc arbitration that are acceptable in countries with different legal,
social and economic systems” and that “would significantly contribute to the development of
harmonious economic relations™).

"2 UNCTAD, Dispute Settlement: Investor-State, UNCTAD Seties on Issues in International
Investment Agreements (New York: United Nations, 2003), 35.

"3 ICSID Rules of Procedure for Arbitration Proceedings in ICSID, revised 26 September 1984 and
1 January 2003 (original rules 1968), reprinted in Convention, Regulations and Rules (Washington:
ICSID, 2003) [heteinafter ICSID Rules], 93, online: ICSID
www.worldbank.org/icsid/basicdoc/basicdoc.htm; Rules Governing the Additional Facility for the
Administration of Proceedings by the Secretariat of the International Centre for Settlement of Investment
Disputes, trevised 1 January 2003 (original rules 1978), 1 ICSID Reports 213 [heteinafter
ICSID Additional Facility Rules], online: ICSID www.worldbank.org/icsid/facility-
archive/1.htm; Rules of Arbitration of the International Chamber of Commerce, revised 1 January
1998 (onginal rules 1922) [hereinafter ICC Rules], online: ICC
www.iccwbo.org/court/english /arbitration/rules.asp; and Rules of the Arbitration Institute of the
Stockbolm Chamber of Commerce, revised 1 April 1999 [hereinafter Stockholm Rules], online:
SCC www.sccinstitute.com/uk/Rules.

""* The most important difference between the UNCITRAL Rules and other sets of rules is
that the former are not connected to an established institutional structure. Muchlinski, s#pra
note 28, 540.
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international trade and, as such, they provide a further example of how investment
arbitration relies on an adjudicative model that originates in commercial arbitration.115
By concluding the New York Convention, complemented by the UNCITRAL
Model Law and other instruments,16 states established arbitration as an institution for
the resolution of international disputes — ptimarily commercial in nature — between
private parties.!!” As such, international commercial arbitration was conventionally
limited to relations within the private sphete. As a ptivate or alternative method of
adjudication, arbitration could be subject to the preferences of the disputing patties,
thus allowing for the use of rules of confidentiality, and arbitrator appointment and
remuneration, that differed from those of public courts.!8 Most importantly, the New
York Convention established a space in which arbitration could operate beyond the
direct control of domestic courts.!!® That said, the extent to which commercial
arbitration could be used to resolve public disputes was controlled by domestic coutts.
In particular, the jurisdiction of a commercial arbitration tribunal did not extend to
regulatory disputes arising from the state’s exercise of public authority with respect to
foreign nationals, including foreign investors. One of the key aspects of the emerging
system of investment arbitration is that it extends this private adjudicative model into
the public sphere, giving private arbitrators the authority to make governmental
decisions. Put differently, international commercial arbitration provided the
foundation for the use of a private model of adjudication to resolve regulatory

disputes between private individuals and the state.

"5 E.g. Report of the Secretary General: Preliminary Draft Set of Arbitration Rules for Optional Use in
Ad Hoc Arbitration Relating to International Trade (UNCITRAL Arbitration Rales), UN, UN Doc.
A/CN.9/97 (4 November 1974), 6 Y.B. UNCITRAL 163, 164.

Y B.g. European Convention on International Commercial Arbitration, 21 April 1961, 484 UN.T.S.
364 (applying to international arbitrations whether or not the states from which the parties
come are Buropean); Inter-American Convention on International Commercial Arbitration, 30 January
1975, 14 L.L.M. 336 (modelled on the New York Convention and applying to vatious Latin
American countries that have not ratified the New York Convention).

7 Abbott, supra note 22, 139; M. Sornarajah, “The UNCITRAL Model Law: A Third World
Viewpoint” (1989) 6 J. Int’l A1b. 7, 14; Redfern and Hunter, supra note 6, 68-69 and 475-7.
"8 S. de Smith and R. Brazier, Constitutional and Administrative Law, 8" ed. (London: Penguin,
1998), 370 and 374.

'” Redfern and Hunter, supra note 6, 137.
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2. The expansion into the regulatory sphere

The first multilateral treaty in which states authorized the expansion of compulsory
international atbitration to encompass regulatory disputes between states and foreign
investors was the Convention on the Settlement of Investment Disputes of 1965 (the ICSID
Convention).120 Moteover, the ICSID Convention played an important role in promoting
the use of investment arbitration by establishing a forum — the World Bank’s
International Centre for Settlement of Investment Disputes (ICSID) — and a set of
arbitration rules dedicated to investment atbitration.'?! Importantly, many investment
treaties delegate to the ICSID Secretary General the authority to appoint presiding
arbitrators of investment arbitration tribunals, where the disputing parties do not
otherwise agree.122 There is also an ICSID Secretariat to register and administer
arbitrations, and a process for the annulment of awards which replaces domestic
judicial review of investment arbitration awards.12> Mote broadly, ICSID was
established within the World Bank to add weight to ICSID awards, given the Wotld
Bank’s influence over international credit.124

Before examining the role of the ICSID Convention in the expansion of
international commercial arbitration into the public realm, it is important to address a
key issue in investment arbitration: the state’s consent. States can consent to the
international arbitration of future investment disputes in three ways: by contract, by
domestic legislation, and by treaty.1?> The form of a state’s consent is important
because it correlates strongly with the positioning of investment arbitration in the

ptivate or the public sphere. First, a state can accept a compulsory arbitration clause

120 Convention for the Settlement of Investment Disputes, 18 March 1965, 4 LL.M. 524 (entered into
force 14 Oct 1966) [heteinafter ICSID Convention]. A. Broches, “Development of
International Law by the International Bank for Reconstruction and Development” (1965)
59 Am. Soc’ty Int’l L. Proc. 33, 34-8; M. Hirsh, The Arbitration Mechanism of the International
Centre for the Settlement of Investment Disputes (Dordrecht: Martinus Nijhoff, 1993), 11-15;
Muchlinski, s#pra note 28, 540-2; J.G. Metrrills, International Dispute Settlement, 39 ed.
(Cambridge: CUP, 1998), 113; UNCTAD, s#pra note 43, 115. See generally C. Schreuer, The
ICSID Convention: A Commentary (Cambridge: CUP, 2001).

12! ICSID Rules, s#pra note 113. A.R. Parra, “The Role of ICSID in the Settlement of
Investment” (1999) 16(1) ICSID News 5.

'2 E.g. NAFTA, infra note 156, art. 1124(1).

' Muchlinski, s#pra note 28, 551-3.

124 Delupis, supra note 75, 3; Petet, supra note 21, 321; Redfern and Hunter, s#pra note 6, 445.
12 Parra, supra note 121; UNCTAD, s#pra note 112, 53.
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in a contract with a foreign investor, in which case the state typically acts in a private
capacity and the state’s consent is limited to a commercial relationship with another
ptivate party.126 Second, a state can consent to investment arbitration by enacting a
law that authorizes foreign investors to submit any investment dispute with the state
to compulsory international arbitration.!?’ Third, a state can conclude a treaty that
likewise provides for the compulsoty atbitration of disputes with foreign investors.128
In the latter two cases, the state consents generally to compulsory investment
arbitration, pursuant to either domestic law or international law.12° The state’s consent
is general because it authorizes the compulsory arbitration of any future dispute
concerning the state’s exercise of public authority in relation to a foreign investor.
These issues are discussed in more detail in chapter six of this thesis. Suffice it to say
here that the general consent essentially transforms investment arbitration from a sub-
category of commercial arbitration, based on a reciprocal legal relationship between
the disputing parties, into a type of governing arrangement.

This thesis focuses on treaty-based investment arbitration because it involves
the use of investment arbitration as a governing arrangement at the international level.
Unlike contract-based investment arbitration, which relies on the specific consents of
ptivate parties to a contract, treaty-based investment arbitration is based on a general
consent by the state and thus forms part of the state’s governing apparatus.
Legislation-based investment arbitration, on the other hand, entails the use of

international atbitration as a governing arrangement. However, unlike treaty-based

126 Barly ICSID arbitrations were all founded on consents recorded, in the traditional manner,
by a clause in an investment contract. E.g. Holiday Inns S.A. v. Morocco (Jurisdiction) (12 May
1974), 1 ICSID Rep. 645; Kaiser Bauxite Company v. Jamaica (Jurisdiction) (6 July 1975), 1
ICSID Rep. 296; Adriano Gardella v. Céte d’Tvoire (Merits) (29 August 1979), 1 ICSID Rep.

283; AGIP S.p.A. v. Pegple’s Republic of Congo (Merits) (30 November 1979), 1 ICSID Rep. 306,
21 LL.M. 726.

'*' E.g. Southern Pacific Properties (Middle East) Ltd. v. Arab Republic of Egypt (Jurisdiction) (14
April 1988), 3 ICSID Rep. 131 [hereinafter SPP], 161. See Parra, supra note 121 (noting that,
during 1965-1999, 30 countries included references to ICSID in domestic investment
legislation).

"2 B.g. Asian Agricultural Products Ltd, (AAPL)v. Sri Lanka (Merits) (27 June 1990), 4 ICSID
Rep. 246, 30 LL.M. 577 [hereinafter AAPL], para. 2-6.

127, Paulsson, “Arbitration without Privity” (1995) 10 ICSID Rev. 232, 233 and 240. When
the consent is given in domestic legislation, it is subject to domestic law and can be
withdrawn or amended according to domestic law: Delupis, s#pra note 75, 27. On the other
hand, when the consent is given in a treaty, it is subject to the terms of the treaty and can
only be withdrawn ot amended with the consent of the states patties or by abrogation of the
treaty.

52



investment arbitration, the state’s consent is subject to domestic public law and
therefore it does not establish an international obligation on the part of the state to
accept compulsory investment arbitration. These aspects of the state’s consent
distinguish treaty-based investment atbitration as a governing arrangement,
established at the international level, and as the subject of this thesis.

This retutns us to the ICSID Convention. For ICSID to have jurisdiction over
an investment dispute, the state and the investor must both consent to the arbitration,
whether by contract, statute, or treaty.130 In the latter two cases, where the authority
for international arbitration comes from a state’s general consent, ICSID arbitration
enters the public sphere in a way that international commercial arbitration under the
New York Convention never did. Indeed, this is the most important aspect of the ICSID
Convention: it laid a foundation for states to extend investment arbitration beyond the
ptivate realm and use it as a governing arrangement.

In the negotiation of the New York Convention during the 1950s there were
proposals to expand international commercial arbitration by explicitly broadening the
treaty’s definition of the term “commercial”. These proposals wete motivated largely
by the growing importance of state entities in international trade.13! Negotiators from
Western states, in particular, pressed for a treaty that would clearly apply, not only to
private companies, but also to state agencies when they entered into international
contracts.!32 In the end, the treaty applied to state agencies, although states could limit

their obligations to disputes arising out of commercial relationships.133 Also, the treaty

' Schreuer, supra note 120, 191-224.

! Besides this factor, some states and the International Chamber of Commerce took the
view that the use of the term commercial in the Geneva Protocol of 1927 was uncertain and that
this made it difficult for the parties to an arbitration agreement to predict whether their
agreement would be upheld: e.g. Comments by Governments on the draft Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, UN ESC, UN Doc. E/2822/Add.4 (3 Aptil 1956), 4
(comment by the United Kingdom); Repor? by the Secretary-General on the Recognition and
Enforcement of Foreign Arbitral Awards, Annex I and II, UN ESC, 21* Sess., UN Doc. E/2822
(31 January 1956) [hereinafter Award Enforcement Repord], 13 (Annex I, comment by
Switzerland) and 7 (Annex II, comment by the ICC).

2 B.g. Award Enforcement Report, ibid., 11 (Annex I, comment by Austria).

133 Although this should not be taken to mean that the treaty was intended to encompass the
public sphere for those states that did not make such a reservation. The negotiating history
of the New York Convention indicates that this was not the intention: e.g. Repor? of the Committee
on the Enforcement of International Arbitral Awards, UN ESC, UN Doc. E/AC.42/SR.3 (Thitd
Meeting, 23 March 1955) [hereinafter Draft Convention Repord], 6 (comment by Belgium);
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negotiators reported that the treaty’s application to state entities did not need to be
expressly limited to cases in which the state was acting in a private capacity because
such language “would be superfluous and that a reference in the present report [of the
drafting committee] would suffice”.134 Therefore, to the extent the New York
Convention encompassed disputes involving state entities, it was broadly limited to
cases in which the state acted in a private capacity.135 As such, the New York Convention
encompassed contract-based investment arbitration, but did not extend to investment
arbitration in the public sphere based on the general consent.

Unlike the New York Convention, the ICSID Convention does not limit ICSID
arbitration to commercial disputes between investors and states, thus allowing the use
of investment atbitration as a govetning arrangement. In patticular, the ICSID
Convention extends the jurisdiction of ICSID tribunals to “any legal dispute atising
directly out of an investment”13¢ but without defining the term “investment”.13” As a
result, the scope of ICSID arbitration is left to the contract, statute, or treaty that

authorizes the arbitration and, in most investment treaties, the term “investment” is

Apward Enforcement Report, ibid., 23 (Annex II, comment by the Society of Comparative
Legislation) and 5-6 (comment by the ICC).

** Quoting Draft Convention Report, ibid., 7. The negotiating history of Article I of the New
York Convention reveals an intention both to extend the treaty to the commercial activities of
state agencies and to limit the treaty to the private sphere: e.g. Award Enforcement Report, ibid.,
11 (Annex I, comment by Austtia) and 9 (Annex II, comment by the Society of Comparative
Legislation); Draft Convention Report, ibid., 7 (comment by Belgium).

' Tension about the appropriate scope of international commercial arbitration also arose
during negotiation of the UNCITRAL Model Law with respect to definition of the term
commercial: Comments by Governments, supra note 102, 57 (comment by the United States) and
57-8 (comment by UNCTAD). The compromise that was reached was to avoid either
defining the term commercial in the text of the Model Law or leaving the definition to
domestic law, as in the case of the New York Convention. Instead, a footnote was included with
art. 1(1) to provide guidance on the possible meaning of the term, which stated, inter alia, that
commercial relationships included “investment” (Mode/ Law Report, supra note 104, 11). The
inclusion of this language in a footnote rather than the text highlighted the discretion of
states to decide for themselves whether to include an expanded definition in their domestic
legislation. See also Mode/ Law Report, supra note 104, 10; Comments by Governments, supra note
102, 84 (comment by the ICC).

13 ICSID Convention, supra note 120, art. 25.

" B.g. First Preliminary Draft of a Convention on the Settlement of Investment Disputes, Annotated Text,
Wortld Bank, UN Doc. SID/63-15 (9 August 1963), 16 (article II, comment), reprinted in
ICSID, Convention on the Settlement of Investment Disputes between States and Nationals of Other States
— Documents Concerning the Origins and the Formulation of the Convention, vol. 2 (World Bank, 1968),
149; Wotld Bank, Report of the Excecutive Directors on the Convention on the Settlement of Investment
Disputes Between States and Nationals of Other States (18 March 1965), reprinted in Convention,
Regulations and Raules (Washington: ICSID, 2003), para. 27.
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defined broadly. Thus, the scope of ICSID atbitration — based on investment treaties
— extends beyond international commercial atbitration to encompass disputes within
the public sphere, including regulatory disputes between investors and the state.138
The expansion of investment arbitration into the public realm makes the ICSID
Convention the starting point for the establishment of the system of investment
arbitration.

One final aspect of ICSID should be mentioned. Under the ICSID Convenion,
access to ICSID arbitration was originally limited to states, and to investors of those
states, that wete signatoties of the ICSID Convention. Thus, whete an investor and a
state consented to ICSID atbitration, the arbitration could only take place if the
investor’s home state and the respondent state were parties to the ICSID Convention.
Naturally, this restricted ICSID’s availability and appeal to non-party states and their
investors. To remedy this, the ICSID system was opened to disputes involving non-
signatoty states in 1978 with the creation of the ICSID Additional Facility.13 The
Additional Facility authorized ICSID to administer disputes involving non-signatory
states and their investors.!# It also extended ICSID arbitration to disputes that did
not arise directly out of an investment as long as the dispute related to a transaction
that had “featutes that distinguish it from an ordinary commetcial transaction”.141
However, the Additional Facility is not governed by the ICSID Convention and, as a
result, an award under the Additional Facility does not fall within the ICSID

' Put differently, the notion of an investment dispute under the ICSID Convention ovetlaps

with the concept of a commercial dispute undet the New York Convention: SGS Société Générale

de Survetllance v. Philippines (Jutisdiction) (29 January 2004), 16(3) Wotld Trade and Arb. Mat.

91, para. 10.

' _Additional Facility Rules, supra note 113. The Additional Facility was established by a

majotity decision of the ICSID Administrative Council of 27 September 1978: see 1 ICSID

Rep. 218.

0 Ibid., art. 2.

! Ibid.,, art. 2 and 4(3). When it approved the Additional Facility, the ICSID Administrative

Council commented that the following transactions are distinguishable from “an ordinary

commercial transaction™:
Economic transactions which (a) may or may not, depending on their terms, be
regarded by the parties as investments for the purposes of the [ICSID] Convention,
which (b) involve long-term telationships or the commitment of substantial resources
on the part of either party, and which (c) are of special importance to the economy of
the State party, can be clearly distinguished from ordinary commercial transactions.
Examples of such transactions can be found in vatious forms of industrial
cooperation agreements and major civil works contracts.
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enforcement system.!42 Rather, it is normally enforceable under the New York
Convention and other instruments of commertcial atbitration.143 In essence, the
Additional Facility allows access to ICSID’s facilities by states (ot their investots) that
were unwilling to relinquish ultimate control over investment arbitration to the ICSID
enforcement system.

The ICSID Convention played an integral part in emergence of investment
arbitration because it opened the way for investment treaties that establish the general
consents of states to compulsory international arbitration of disputes between states
(acting in a public capacity) and private parties, rather than between ptivate parties
alone. Yet, one should not overstate the role of the ICSID Convention.1* Fitst, ICSID
arbitration does not constitute the full system of investment atbitration because many
investment arbitrations take place in forums other than ICSID,!45 under different
arbitration rules,!% and subject to other appointing authorities.'#” Above all, the
ICSID Convention did not constitute the system of investment atbitration because the
treaty did not establish the all-important consents of states to the compulsory
arbitration of investment disputes.!48 Thus, while the seed of the system of
investment arbitration was planted with the ICSID Convention, it did not fully emerge

until a large number of investment treaties wete concluded.!#

ICSID Additional Facility Rules, reprinted in (1993) 1 ICSID Rep. 217 at 220 (art. 4(3),
commentary).

2 Ibid., art. 3 and 53. Instead, an Additional Facility arbitration award is subject to the rules
of recognition and enforcement of the seat of the arbitration (art. 3, commentary and art. 20).
¥ E.R. Leahy, “Enforcement of Arbitral Awards Issued by the Additional Facility of the
International Centre of Settlement of Investment Disputes (ICSID)” (1985) 2 J. Int’l Arb. 15,
15-16.

' E.g. P. Malanczuk, “State-State and Investor-State Dispute Settlement in the OECD Draft
Multilateral Investment Agreement” (2000) 3 J. Int’l Econ. L. 417, 436-7 (arguing that there
is 2 modern standard as to the non-applicability of the local remedies rule under the ICSID
Convention, without referring to BITs).

' E.g. the International Court of Arbitration of the ICC or the Permanent Court of
Arbitration.

' Supra note 113.

7 E.g. the President of the International Court of Justice or the Secretary General of the
United Nations.

'8 ICSID Convention, supra note 120, preamble (“Declaring that no Contracting State shall by
the mere fact of its ratification, acceptance or approval of this Convention and without its
consent be deemed to be under any obligation to submit any particular dispute to
conciliation or arbitration”).

' M.S. Bergman, “Bilateral Investment Protection Treaties: An Examination of the
Evolution and Significance of the U.S. Prototype Treaty” (1983) 16 N.Y.U.J. Int1 L. & Pol. 1,
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3. The emergence of investment arbitration

The first investment treaties to incorporate states’ general consents were a handful of
bilateral investment treaties (BITSs) signed in the late 1960s.10 In the 1970s and 1980s,
general consents in BITs became more common, though not universal.1>! Only in the
1990s did the inclusion of general consents to investment arbitration — based on
broad jurisdictional concepts and liberal investment standards — become the rule.152
According to the United Nations Conference on Trade and Development
(UNCTAD), there are now neatly 2,200 BITs in force, the bulk of which contain
general consents by states to compulsory investment arbitration, relying on the New
York Convention ot ICSID Convention, ot both, for the enforcement of awards.153 Given
that the primary purpose of these treaties is to promote and protect investments
between the states parties, the use of investment arbitration ensures a high level of

investor protection.!5

3-4 and 8-9; M. Sotnarajah, The Pursust of Nationaliged Property (Dotrdrecht: Martinus Nijhoff,
1986), 38-9; K.J. Vandevelde, “The Bilateral Treaty Program of the United States” (1988) 21
Cornell Int1 L.J. 201; J.W. Salacuse, “BIT by BIT: The Growth of Bilateral Investment
Treaties and Their Impact on Foreign Investment in Developing Countries” (1990) 14 Int’l
Law. 655, 657; Dolzer and Stevens, s#pra note 21, 120 and 126; UNCTAD, s#pra note 31, 8-
10; A.R. Parra, “ICSID and Bilateral Investment” (2000) 17(1) ICSID News 7.

¥ Dolzer and Stevens, supra note 21, 126 (noting that earlier BITs, such as the Germany-
Pakistan BIT of 1959, did not provide for compulsory investment arbitration, and that the
first BIT to include an ICSID clause was a Netherlands-Indonesia BIT, signed in 1968,
followed by Italy-Chad and Italy-Cote d’Ivoire BITs, signed in June and July 1969). At the
same time, in 1969, ICSID published a set of model BIT clauses in order to encourage states
to consent to treaty-based investment arbitration: Mode/ Clauses Relating to the Convention on the
Settlement of Investment Disputes Designed for Use in Bilateral Investment Agreements (1969), 8 LL.M.
1341.

*' UNCTAD, supra note 31, 8-10; Parra, supra note 149 (noting that the first BITs that
incorporated general consents were concluded in the late 1960s. Then, 86 BITs were
concluded by European countries during the 1970s, usually including the consent of each
state to the submission to ICSID of “any dispute”, between the state and a national of the
other state party, regarding investment. In the 1980s, another 211 BIT's were concluded,
including some with developing countries that had previously refrained (such as China), and
the U.S. launched its BIT program.).

32 UNCTAD, supra note 31, 10 and 89-90; UNCTAD, s#pra note 72, 10 and 45-6.

3 UNCTAD, supra note 31, 62-4 and 97-8; Vandevelde, s#pra note 76, 621; Patrra, supra note
149.

' Salacuse, supra note 149, 659; Vandevelde, supra note 76, 628-33; UNCTAD, supra note 53,
97, note 22.
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The system of international investment arbitration cleatly emerged only in the
1990s. Most importantly, in that decade, roughly 1,500 bilateral investment treaties
were concluded.’>> Further, a number of groundbreaking regional investment treaties
were concluded in the 1990s, including the North American Free Trade Agreement
(NAFTA)'% and the Energy Charter Treaty,'> both of which authorized compulsory
investment arbittation.!58 Ratifications of the ICSID Convention, which had increased
gradually in the 1980s, grew more rapidly in the 1990s with the accession of former
Soviet Bloc and major developing countties, and ICSID became the leading forum for
investment arbitration.!>® Moreover, in the 1990s, investment treaties expanded
beyond conventional relationships between capital-exporting and capital-importing
states to include many BITs among developing and former Soviet Bloc states.160
Before the 1990s, neatly all investment treaties wete concluded between capital-

exporting and capital-importing states, usually based on model BITs adopted by the

55 CMS, supra note 69, para. 45. UNCTAD, supra note 72, 44; UNCTAD, Bilateral Invesiment
Treaties — 1959-1999 (New York: United Nations, 2000), 1 and 4 (reporting that the number
of BIT's quintupled during the 1990s, from 385 in 1989 to 1,857 by 1999, involving 102
countries in 1989 and 173 countries in 1999); UNCTAD, supra note 28, xix (reporting that by
2004 most countries had concluded investment treaties with their principal investment
pattners). See Parra, supra note 149; Juillard, s#pra note 37, 477-8; Malanczuk, s#pra note 144,
420; Muchlinski, s#pra note 10, 1045-6.

156 North American Free Trade Agreement, 17 December 1992, 32 I.L.M. 296 and 605 (entered
into force 1 January 1994) [hereinafter NAFTA], art. 1116 and 1117.

" Energy Charter Treaty, 17 December 1994, 35 LL.M. 509, art. 26 (adopted by approximately
50 countries, mostly OECD members, central and eastern European countries, and membets
of the Commonwealth of Independent States; and limited to the energy sector).

'8 Paulsson, s#pra note 129, 233; T.W. Wilde, “Investment Arbitration Under the Energy
Charter Treaty — From Dispute Settlement to Ttreaty Implementation” (1996) 12 Arb. Int’l
429, 434-6. Other regional treaties that authorize compulsory investment arbitration include:
ASEAN Agreement for the Promotion and Protection of Investments, 15 December 1987, 27 1L.L.M.
612; Protocolo de Colonia para la Promocidn y Proteccion Reciproca de Inversiones en e/ MERCOSUR, 17
January 1994, adopted by Metcosut/CMC/Dec No. 11/93, att. 9(2) and (4), online: SICE
http:/ /www.sice.oas.otg/Trade/MRCSR /colonia/pcolonia s.asp; Treaty on Free Trade Between
the Republic of Columbia, the Republic of Veneguela and the United Mexican States, 13 June 1994
(entered into force 1 January 1995), art. 17-17 and 17-18, online: SICE
http://www.sice.oas.org/Trade/G3 E/G3E TOC.asp; The Dominican Republic — Central
Apmerica— United States Free Trade Agreement, 5 August 2004 (not in force), art. 10.17 and 10.18,
online: SICE http://www.sice.oas.org/Trade/CAFTA/CAFTADR e/CAFTADRin e.asp.

¥ See ICSID www.worldbank.org/icsid/constate/constate.htm (teporting that, by 25 March
2005, 142 states had ratified the ICSID Convention, including Turkey (ratification in 1989),

China (1993), Argentina (1994), and Venezuela (1995)). However, some significant capital-
importing states, such as Brazil, Canada, India, Mexico, and South Africa, have not signed
the ICSID Convention and others have excluded important economic sectors, such as oil and
natural gas, from their consents to ICSID jurisdiction.

1 UNCTAD, supra note 72, 33-4.
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major capital-exporting countties.!6! The wide geographic coverage of investment
treaties and the corresponding availability of investment arbitration to multinational
enterprises has taken investment arbitration beyond a collection of disparate
procedures in individual treaties to establish it as a general system of international
adjudication within the regulatory sphere.162 The system is complex, fragmented, and
at times incoherent, given variations under different treaties.163 There are notable
vatiations among investment treaties including differences in scope, the definition of
investment standards, and the televant arbitration rules and arbitration institutions.164
These differences should not be underestimated as they have important ramifications
for how investment arbitration unfolds in specific cases. Further, the system is cleatly
not a global system, especially in the absence of BIT's between capital-exporting
states.'6> But there remains an emerging system of investment arbitration — based on
investment treaties — which protects investors from the exercise of public authority,
whose unifying feature is the use of international investment arbitration as a
governing arrangement.166

An actual investment arbitration normally begins when the investor provides
notice of a claim to the respondent state, to a relevant arbitration institution (such as
ICSID), and in some cases to the investor’s home state or other states parties to the
treaty. In the normal course, once an investor files a claim, a tripartite tribunal is

established, consisting of two arbitrators appointed by the investor and the

1! Peter, supra note 21, 332-3; Juillard, supra note 37, 477. After the ICSID Convention was
concluded, more and more capital-exporting countries adopted policies in favour of BITs
with capital-importing states, culminating in the U.S. adoption of a BIT program in 1982:
Betrgman, supra note 149, 3-4; Soloway, supra note 62, 99. For texts of model BITs, see
UNCTAD, International Investment Instruments: A Compendium, vol. 3 (New York: United
Nations, 1996).

1% J.W. Salacuse, “Toward a Global Treaty on Foreign Investment: The Search for 2 Grand
Bargain” in N. Horn, ed., Arbitrating Foreign Investment Disputes (The Hague: Kluwer Law
International, 2004), 68-70; UNCTAD, s#pra note 28, 221.

1® UNCTAD, s#pra note 2, 166; D. Schneiderman, “Investment Rules and the New
Constitutionalism™ (2000) 25 Law & Social Inq. 757, 781.

1% Paulsson, s#pra note 129, 240; Dolzer and Stevens, s#pra note 21, 64; UNCTAD, supra note
31, 139-40; UNCTAD, s#pra note 72, 53-86; UNCTAD, supra note 28, 223-4.

1 M. Shapiro, “The Globalization of Law” (1993) 1 Ind. J. Global Legal Studies 37, 37-8;
Malanczuk, s#pra note 144, 436-7; C.N. Brower, C.H. Brower II, and J.K. Sharpe, “The
Coming Crisis in the Global Adjudicative System” (2003) 19 Arb. Int’l 415, 415-18.

1 UNCTAD, supra note 72, 45-6; Schneiderman, s#pra note 163, 769-70 and 781; Z. Douglas,
“The Hybrid Foundations of Investment Treaty Arbitration” (2003) 74 Brit. Y.B. Int’l L. 151,
159.
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respondent state (tespectively) and a presiding arbitrator appointed by agreement ot
by an outside appointing authority. Common appointing authorities include the
Secretary General of ICSID, the ICC International Court of Arbitration, and the
President of the International Court of Justice.16” In providing for compulsory
arbitration, investment treaties incorporate different sets of arbitration rules. Initially,
bilateral investment treaties authorized compulsory arbitration only under the ICSID
Rules; however, later treaties incorporated other arbitration rules such as the
UNCITRAL Rules, the ICSID Additional Facility Rules, and the ICC Rules.168 Where
a treaty incorporates more than one set of rules, investors typically may choose the
rules under which they wish to file a claim, although the different sets of rules are
similar in how they govern an arbitration.

Once a tribunal has been constituted, an arbitration generally proceeds as
follows.199 First, the tribunal resolves procedural matters, the most important of
which is the selection of the jurisdictional seat of the arbitration, which in turn
determines the domestic law that will govern applications to set aside the arbitration
agreement or award. The tribunal also resolves other matters, such as the production
of documents, the openness of the proceedings, and any challenges to the impartiality
of an arbitrator. Once preliminary matters are resolved, the tribunal hears any
objections by the respondent state to the tribunal’s jurisdiction or to the admissibility
of the investor’s claim. These objections usually raise vatrious issues, such as whether
the claimant qualifies as an “investor” who has made an “investment” under the
treaty. Whete the tribunal finds that it has jurisdiction, the arbitration proceeds to the
merits of the claim as to whether the respondent state has violated a substantive

standard of investor protection under the treaty. If the tribunal finds that the state

T B.g. Agreement between the Government of the United Kingdom of Great Britain and Northern Ireland
and the Government of the Republic of India, 14 March 1994, [1995] U.K.T.S. No. 27, Cmd 2797
(entered into force 6 January 1995), art. 9(3)(c)(il); NAFTA, s#pra note 156, art. 1124(1).

'® E.g. NAFTA, supra note 156, art. 1120(1) (allowing an investor to choose to file a claim
under any of the UNCITRAL Rules, the ICSID Rules, or the ICSID Additional Facility
Rules which, in turn, will govern the arbitration); Energy Charter Treaty, supra note 157, art.
26(4) (allowing an investot to choose from the UNCITRAL Rules, the ICSID Rules, the
ICSID Additional Facility Rules, or the Stockholm Rules).

' See generally G.N. Hotlick and A.L. Marti, “NAFTA Chapter 11B: A Private Right of
Action to Enforce Market Access through Investments” (1997) 14 J. Int’l Arb. 43; T.W.
Wilde, supra note 158, 449-56; M.]. Staff and C.W. Lewis, “Atbitration Under NAFTA
Chapter 11: Past, Present, and Future” (2003) 25 Houston J. Int’l1 L. 301, 308-16; UNCTAD,
supra note 112, 40-64. '
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violated the treaty, the tribunal may award damages to the investor, as well as costs to

either party. Finally, should the state refuse to comply with an award, the investor may
pursue enforcement of the award against the state’s assets, most commonly under the

ICSID Convention or the New York Convention.

The fact that the system of investment arbitration only emerged in the 1990s is
reflected by the recent explosion of claims by investors under investment treaties. The
first ICSID awards based on the general consent of a state were made in 1988 and
1990, pursuant to a statute and a treaty, respectively.!70 All previous ICSID
arbitrations were based on arbitration clauses in investment contracts. Since then, the
proliferation of investment treaties has fuelled an explosion of investment arbitration,

as indicated below in relation to ICSID.

0 SPP, supra note 127; AAPL, supra note 128.
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Table 1: ICSID claims registered annually: 1965-2005

H No of claims annually

1965 '69 '73  '77 '81 '85 '8 '93 '97 '01 '05

After 1996, in particular, “the floodgates... seemed to open” in the words of one
ICSID staff member.17l From 1995 to 2004, ICSID registered four times as many
claims as the previous 30 years and the growth trend appears to be sustaining. By July
2005 there were 91 claims pending, more than all of the claims registered at ICSID

during its entire history until 2001.

Table 2: ICSID claims registered in total: 1965-2005

Total no. of
claims

Il Parra, supra note 149.
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The growth of ICSID arbitration is only patt of the explosion in investment
arbitration.72 For one, it does not include cases in which an investor and a state have
settled a dispute after the investor threatened a claim, but before the claim was
registered by ICSID. More importantly, ICSID is the only international arbitration
forum that is required to publicize investor claims. Other forums, such as the ICC’s
International Coutt of Arbitration ot 44 hoc tribunals established under the
UNCITRAL Rules, normally presume that claims should remain confidential unless
both disputing parties agree otherwise. Thus, it is impossible to assess the full extent
to which the use of investment arbitration has expanded.!”3 At a minimum, the
expetience with respect to ICSID arbitration indicates rapid and continuing growth in
investment arbitration.!#

The explosion of investment arbitration demonstrates that multinational
enterprises have become increasingly prepared to use investment arbitration to
resolve disputes with states. As such, investment atbitration has become an important
means for investors to resist regulation by the state and to pursue compensation for
costs that flow from the exetcise of public authority. According to one practitioner at

the London-based international law firm Herbert Smith:175

I do think... that what we see developing is an unstoppable process. In
particular, this is because more and more corporations are becoming aware
that, quite apart from what they might have negotiated in their contracts, they
may have direct rights of recourse bestowed upon them by the energy of their
own governments.... And I suspect that what we have seen emerging in the
last five years will be just the tip of the iceberg.

For these reasons, the emergence of the system of investment arbitration is a

significant aspect of contemporaty globalization.

'”2 Brower et al., supra note 165, 416.

' An important exception is NAFTA, under which the states parties have adopted a general
practice of publishing materials that relate to Chapter 11 arbitration, regardless of the
applicable arbitration rules: Free Trade Commission, Notes of Interpretation of Certain Chapter 11
Provisions (31 July 2001), 13(6) World Trade and Arb. Mat. 139, art. A, online: DFAIT
www.dfait-maeci.gc.ca/tna-nac/NAFTA-Interpr-en.asp.

'™ A. Cosbey et al., “Investment and Sustainable Development” (Report by the International
Institute for Sustainable Development, 2004), 15-16.

' C. McLachlan, “Commentaty: The Broader Context” (2002) 18 Arb. Int’l 339, 343.
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C.  Chapter 11 of the North American Free Trade Agreement

In this thesis, aspects of the argument are elaborated by examining the text and
jurisprudence of the investment chapter (Chapter 11) of the North American Free Trade
Agreement. 176 Focusing on a single treaty allows for more detailed and comprehensive
analysis, while avoiding the confusion that could result from a more varied analysis of
arbitrations under multiple investment treaties. NAFTA Chapter 11 provides a useful
case study because, like other treaties, it includes consents by the NAFTA states to
compulsory investment arbitration based on broad jurisdictional concepts and liberal
standards of investor protection.!”” Also, the conclusion of NAFTA Chapter 11 was a
watershed in the 1990s’ wave of investment treaties because it applies to extensive
capital flows between Canada, Mexico, and the United States.178

Nevertheless, NAFTA differs from other investment treaties. NAFTA is a
regional trade and investment agreement that contains 20 chapters on economic
integration, only one of which directly engages investment and investment atbitration.
The positioning of the NAFTA investment chapter alongside chapters on trade in
goods, intellectual property rights, government procurement, and so on, has
implications for how NAFTA Chapter 11 is interpreted and applied.!”® Also, the
language used to define core provisions of Chapter 11 — such as the precise definition
of the scope of investment arbitration, the wording of the general consents, and the
content of the substantive standards — naturally differs from other treaties.!80 For this

reason, not all of the conclusions reached about Chapter 11 arbitration apply fully to

" NAFTA, supra note 156. An investor can bring a claim under the NAFTA compulsory
investment arbitration mechanism based on certain substantive obligations of NAFTA
Chapter 11 and NAFTA Chapter 15.

" Dolzer and Stevens, supra note 21, 120-6; Hotlick and Marti, s#pra note 169, 43-5; Rugman
and Gestrin, supra note 53, 162-6; UNCTAD, s#pra note 31, 137-40.

'8 M. Trebilcock and R. Howse, The Regulation of International Trade (London: Routledge, 1995),
295-7; Rugman and Gestrin, s#pra note 53, 156-62.

' J.C. Thomas, “Investor-State Arbitration Under NAFTA Chapter Eleven” (Paper
presented to the NAFTA Chapter 11 Investor-State Disputes: Litigating Against Sovereigns
conference, Canadian Bar Association, March 2000), 5-7.

' UNCTAD, supra note 31, 139-40 (noting that differences in the language of investment
treaties reflect the fact the treaties were negotiated in different time petiods, with innovations
by one country tending to be adopted in later treaties by other countries).
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other investment treaties. Each treaty is unique in its language, its negotiating history,
and — in the case of trade and investment agreements — the surrounding text.

Yet, one should not lose sight of the forest for the trees. To the extent that
NAFTA obligations are subject to compulsory investment arbitration, NAFTA is
clearly part of the network of treaties that make up the international system of
investment arbitration.'8! The text of NAFTA Chapter 11 was based on the U.S.
model bilateral investment treaty and, since NAFTA was concluded, both the U.S.
and Canada have used Chapter 11 as the starting point for other investment
treaties.182 To the extent that it uses investment arbitration, NAFTA has more in
common with other investment treaties than with international trade Iregirnes. Finally,
the inclusion of the NAFTA investment chapter in a broader treaty structure, if
anything, limits the scope and intensity of investment arbitration. Therefore, the focus
on Chapter 11 tends to moderate, not exaggerate, the significance of the system of
investment arbitration as a governing arrangement. For these reasons, Chapter 11is a
useful example of investment arbitration and the conclusions drawn in this thesis are
generally applicable to investment arbitration under other treaties.

In fact, NAFTA Chapter 11 is arguably the most important single example of
a treaty incorporating investment arbitration. This is because Chapter 11 has
generated a large number of publicly-available awards and other materials.!8® Indeed,
NAFTA has led to more claims and a more comprehensive body of jurisprudence

than any other investment treaty.!8 The eatly experience under Chapter 11 drew

'®! Salacuse, supra note 162, 35-6; M.-F. Houde and K. Yannaca-Small, Re/ationships between
International Investment Agreements, OECD Wotking Paper on International Investment No.
2004/1 (Organization for Economic Cooperation and Development, May 2004), 5-6.

"2 1.W. Boscariol, “Canada and the New International Investment Regime — Canada’s
Foreign Investment Protection Agreements” (Presentation to the Canadian Bar Association
— Ontario International Law Section, March 1999); P.D. Ehrenhaft, “Chapter 11 and
Federalism” (Paper presented to the NAFTA Chapter 11 Investor-State Disputes: Litigating
Against Sovereigns conference, Canadian Bar Association, March 2000), 6; Soloway, supra
note 62, 99-100; M. Kantor, “The New Draft Model U.S. BIT: Noteworthy Developments”
(2004) 21 J. Int’l Arb. 382, 382.

'® Because the NAFTA states have adopted a practice of publishing materials arising from
NAFTA Chapter 11 claims, documents on investment arbitration are more accessible in the
case of NAFTA. Other treaties typ