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ABSTRACT

Existing international legal literature recognizes that parties to armed
conflicts and individual combatants are legally required not only to refrain from
deliberately attacking non-combatants and civilian objects, but also to take care
fo ensure (to the extent feasible) that such persons are not killed or injured, and
such objects not destroyed or damaged, by accident or incidentally during
military operations. This thesis looks at the practical application of this latter
principle during a twenty-five year period following the entry into force of
Protocol I Additional to the Geneva Conventions of 1949. It contends that
although the rules in this area are not easily susceptible to judicial enforcement,
they are nevertheless sufficiently flexible and realistic to be capable of effective
implementation without detriment to military effectiveness. Examination of the
practice of parties to various conflicts during the period under review suggests
that if and to the extent that belligerents are ready to devote time and resources to
training, leadership, internal accountability procedures, and to the provision of
appropriate military equipment, they can, so long as they are not too impatient for
quick results, comply with the Protocol I rules on precaution in attack without the
need for combatants to take unreasonable risks for the sake of enemy non-
combatants. Efforts to enforce the law externally have, however, met with mixed
results, revealing more about the selectivity of international justice than about its
effectiveness as a tool for ensuring fair treatment for victims and alleged violators
of the rules on precautions in attack. The most potentially effective form of
enforcement of these rules appears set to remain, for the time being at least, the
influence over belligerents which some third party states and other international
actors retain, but are perhaps sometimes hesitant to exercise in the interests of

promoting respect for the law of armed conflict.
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INTRODUCTION

During modern armed conflict, non-combatants are sometimes killed or
injured because of mistakes in target identification by attacking forces or, more
commonly, as an unintended consequence of attacks on military objectives.
‘Collateral damage’' of this latter nature may be foreseen, but considered by the
attacking force to be acceptable in scale and nature; or unforeseen, for instance on
account of a freak accident, or a military objective being put to unusual use,

unknown to the attacking force.

But in contrast to modern international law prohibiting deliberate attacks on
civilians and civilian objects, which is relatively clear and, now, relatively
vigorously enforced on the international legal plane, international law détermining
the precise degree of care which parties to a conflict must take to eliminate or
reduce collateral damage, and to avoid hitting the wrong target altogether by
mistake, appears at first blush unsatisfactorily imprecise - and virtually impossible

in practice to enforce.

This thesis examines the implementation and enforcement between 1980 and
2005 of the obligation under the international law of armed conflict to take

precautions in attack. It addresses three questions:

=  What does modern international law require of belligerents’ in terms of
taking precautions to minimize collateral damage when planning and

executing attacks?

! NATO defines ‘collateral damage’ as ‘damage to surrounding resources, either military or non-
military, as the result of actions or strikes directed specifically against enemy forces or military
facilities’ (US Intelligence Targeting Guide (Air Force Pamphlet 14-210 (1998) (hereinafter
‘AFP14-210%)). The concept includes death and injury of non-combatants as well as damage to
buildings etc.

2 The words ‘belligerent’ and ‘combatant’ have technical meanings in international law. For the
sake of convenience, they are often used in this thesis to mean, respectively, ‘a party engaged in an
armed conflict’ and ‘a person who takes direct part in combat’, without intending to imply
anything about the legality of the initial resort to force, the status of the person taking part in
combat or the ‘statehood’ or otherwise of an entity waging war.
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=  What does the evidence of actual practice during conflicts between
1980 and 2005 suggest can reasonably be expected of modern
belligerents (and individual combatants) in terms of taking precautions

in attack?

= What may the consequences be on the international plane for

individuals and states if the law is violated?

The period looked at is interesting on account of developments in the law as
well as military technology and doctrine. On the legal side, it sees the first
attempts by states party to the 1977 Protocol I Additional to the Geneva
Conventions to apply this treaty in actual combat. The resultant publicly available
evidence of state practice in terms of implementing the obligation under the
international law of armed conflict to take precautions in attack permits an
examination of this area of ‘applied law’ which would have been difficult, if not
impossible, until very recently. The period sees major developments in the area of
international criminal law, notably the establishment of the International Criminal
Court (ICC) and the emergence of new case law relating to the criminal
enforcement of the international law of armed conflict from the two ad hoc
international criminal tribunals set up by the UN Security Council: the
International Criminal Tribunal for the former Yugoslavia (ICTY) and the
International Criminal Tribunal for Rwanda (ICTR).® It also sees the beginnings
(and subsequent development) of a certain amount of cross-fertilization between
the law of armed conflict and international human rights law. Finally, it sees the
completion, in 2001, by the International Law Commission of its Articles on the
Responsibility of States for Internationally Wrongful Acts, enshrining an important
and in some respects new doctrine for holding states to account for violations of

international law.

On the military side, technology which became available (to some belligerents

at least) during this period transformed the way wars could be fought. Satellite

* Other ad hoc criminal tribunals were established to hear cases of alleged violations of
international law in Sierra Leone and East Timor. The case law of these tribunals is minimal at
the time of writing (January 2006).
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global positioning systems, unmanned aerial vehicles, terminal guidance
weaponry and computer networks meant enemy territory and assets could be
remotely mapped and interpreted, and destructive power projected from great
distances with unprecedented precision. Novel non-lethal weapons offered new
ways of using military force to disable rather than to kill or destroy. The military
doctrine and training of many developed states meanwhile had to accommodate
frequent deployment of the armed forces in ‘military operations other than war’ as
well as international armed conflicts, typically (in both contexts) within coalitions.
These experiences exposed servicemen and women to the legal perils of having to
conduct military operations in situations in which rules of law other than those of
the law of armed conflict often applied. They also exposed states to the problems
of participating in military operations with allies with legal obligations, or

understandings of their legal obligations, rather different from their own.

The obligation under the international law of armed conflict to take
precautions in attack consists largely of treaty and customary law rules which are
hortatory rather than justiciable: they encourage good practice, rather than setting
clear standards of conduct, failure to meet which will be penalized. Their
language, typically, is subjective. They use words and terms such as ‘feasible’,
‘all in his power’, ‘all reasonable precautions’, or ‘excessive’. They do not thus
lend themselves very easily to external judicial enforcement, although egregious
cases of violation may sometimes have adverse legal consequences for individuals
or for states. A parallel can perhaps be drawn with the principles underlying the
law of professional negligence as understood in some common law jurisdictions:
the rules are not so permissive as to rule out the possibility of legal proceedings
ever being successfully brought against a person responsible for a mistake or error
of judgement leading to innocent death or injury; but they accept that people
acting in good faith and in a professionally competent manner can nonetheless
sometimes make mistakes (or simply suffer bad luck) with tragic results for which

they cannot reasonably be held criminally responsible in law.*

* See e.g. Whitehouse v. Jordan (1980), House of Lords (UK).
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The main value of the hortatory rules lies not in their limited role in helping
tribunals to prosecute violations of the law of armed conflict, however. It lies in
the formal confirmation they provide that the law of armed conflict, as currently
understood, requires considerably more of combatants and commanders than the
mere avoidance of conduct that is plainly criminal. Their role is to point towards
the ideal, rather than simply to prohibit the outrageous. Hortatory rules are of
value not least precisely because it is seldom appropriate for them to be enforced
judicially from the outside: they are flexible enough to accommodate the fact that
during armed conflict, combatants operate in conditions of extreme stress, with
imperfect equipment and intelligence, and will inevitably sometimes make
mistakes or misjudgements. They also accommodate the fact that in some
situations where a combatant has to weigh military and humanitarian
considerations, there simply is no right answer: all that can be expected is that he

weigh military and humanitarian considerations against each other in good faith.’

For this reason, the longest chapter in this thesis consists of an attempt to
identify, on the basis of material in the public domain, good practice on the
modern battlefield in terms of implementing the legal obligation to take
precautions in attack, without it being implied that failure to take these or
equivalent precautions could necessarily be properly considered criminal in
international law. That is not to say states may not choose to use their own
criminal law for enforcing adherence by their armed forces to certain rules and
procedures concerning the precautions to be taken in attack; on the contrary, the
establishment of appropriate procedures for promoting compliance with
international law, backed up if necessary by criminal sanctions, is an important

means by which a state implements its international obligations in this area.

When states fail to implement their obligations concerning precautions in
attack, the question arises of how the rules may be enforced externally. There are

two ways in which this may be done: prosecution of individuals before

3 “The provisions contained in Additional Protocol I are not always as clear and precise as one
might wish, but it seemed and still seems to be necessary to leave some margin of appreciation to
those who have to apply the rules. Thus their effectiveness depends to a large extent on the good
faith of the belligerents and on their wish to conform to the requirements of humanity.” (Knut
Dormann in Protecting Civilians in 21* Century Warfare, (Nijmegen, 2001) eds. Mireille Hector
and Martine Jellema, 99).
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international criminal tribunals; and enforcement action against states taken on the
international plane within the framework of the law of state responsibility. The

two approaches are not mutually exclusive.

Since the object of this thesis is to cover the obligation to take precautions in
attack, not the separate question of the obligation to avoid deliberate attacks on
non-combatants and civilian objects, its emphasis is on the conduct and
procedures of belligerents which have tried in good faith to minimize collateral
damage, not the conduct of those whose overt purpose has been to kill or
intimidate non-combatants. The thesis will not, thus, cover armed violence
during the period under review in which non-combatants were systematically
attacked on purpose. There is little or no coverage, for this reason, of certain
major conflicts of this period, such as those occurring in the Great Lakes region of

Africa and the Sudan.

The rules looked at are those designed to apply to the use of force in armed
conflict.®  The thesis will not cover regular, peacetime law enforcement or
counter-terrorism, nor spasmodic acts of violence, though it includes some
examination of ‘military operations other than war’.” The law of weaponry is
considered, but not treaty regimes the primary purpose of which is arms control
and disarmament, such as those relating to the production and stockpiling of

weapons of mass destruction, although it should be noted that rules of

§ The ICRC Commentary to the Geneva Conventions defines ‘armed conflict’ as ‘any difference
arising between States and leading to the intervention of members of the armed forces’
(Commentary on the Geneva Conventions of 12 August 1949 (Geneva, 1952), ed. Jean Pictet, (Vol
I), 29 (hereinafter ‘/CRC Commentary (Geneva Conventions)’). The Appeals Chamber of the
International Criminal Tribunal for the former Yugoslavia (ICTY) determined an ‘armed conflict’
to exist ‘whenever there is a resort to armed force between States or protracted armed violence
between governmental authorities and organized armed groups or between such groups within a
State.” (Prosecutor v. Tadic, (Appeals Chamber Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction) (1995), ICTY para.70 (hereinafter ‘Tadic (Jurisdiction
Appeals Decision) ).

7 The term used in US military doctrine ‘to describe the broad range of military operations which
fall outside the traditional definition of ‘armed conflict”’. (See the US manual Operational Law
2005 (available via the website of the US Center for Law and Military Operations), 57). The UK
also uses the concept of ‘Operations Other than War’ in its military doctrine (see JWP 3-50 Peace
Support Operations, (2" Edition) (available via MoD website), 2-5).
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international law which apply to the use of conventional weapons apply also to

the use of nuclear weapons.®

This thesis is intended to be historical, focusing on a discrete twenty-five year
period beginning shortly after the entry into force of Protocol I Additional to the
Geneva Conventions of 1949, when military and legal developments in relation to
the implementation and enforcement of the obligation to take precautions in attack
proved particularly interesting. But the thesis also aims to examine the law as it
stands at the time of writing, and to draw out some of the lessons of military

practice during this period for at least the short term future.

Structure and methodology

Chapters 1 and 2 look at the origins and substance of the obligation under the
international law of armed conflict to take precautioﬁs in attack, taking into
consideration relevant international agreements, specialized legal literature, and
official military manuals.” Chapters 3 and 4 look at implementation of the law in
practice between 1980 and 2005. This period includes five international armed
conflicts in which NATO member states have participated: the Falklands conflict
of 1982; the 1991 Gulf war;, the 1999 Kosovo war; and the campaigns in
Afghanistan and Iraq which began in 2001 and 2003 respectively. The
participation of the United Kingdom in all five of these conflicts, and of the
United States in four of them, has generated a substantial body of well-reported
state practice in relation to the rules on precautions in attack, on which this thesis
draws heavily. An effort has been made to include examples of practice of other
belligerents in other conflicts during this period, but the examples are intended to
be illustrative only and do not constitute an exhaustive review. Materials relied
on include first-hand accounts of armed conflict, contemporary media reports,
expert reports of humanitarian organizations, and parliamentary reports. The

focus is mainly on what various belligerents do to promote respect, in both letter

84dvisory Opinion on the Legality of the Threat or Use of Nuclear Weapons (1996), ICJ
(hereinafter ‘Nuclear Weapons ') paras.85-87.

s Military manuals are not themselves authoritative sources of law, but often indicate how the
customary international law of armed conflict is understood by certain states.
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and spirit, for the legal obligation to take precautions in attack, but this part of the
thesis also looks at where things can go wrong. Chapter 5 examines how
compliance with the rules is promoted internally. Chapters 6 and 7 look at the
actual and possible consequences on the international plane of violations of this

body of law by individuals and states respectively.

All documentary materials relied upon have been found in the public domain.
Technical information has sometimes been supplied by informal briefings given
by serving or retired military personnel with direct experience of military

operations during the period under review.

% %k 3k

Throughout this thesis the words ‘he’, ‘his’ etc. should be understood where

appropriate as meaning ‘he or she’, ‘his or her’ etc.

Full references for cases and works cited are given in the table of cases and

bibliography at the end of the thesis.

Except where indicated specifically to the contrary, number references are for

page numbers, not paragraph numbers.



17

1. SOURCES OF LAW AND LEGAL REGIMES

What is this Hague Conference? Was there a representative of Mexico there?
Was there a representative of the Constitutionalists there? It seems to me a funny
thing to make rules about war. It’s not a game. What is the difference between
civilized war and any other kind of war? If you and I are having a fight in a
cantina we are not going to pull a little book out of our pockets and read over the

rules.
Francisco Villa"

Before the substance of the obligation under the international law of armed
conflict to take precautions in attack is examined, the question of when and by
what authority the various rules apply needs to be considered. The rules come
from several sources, and not all the detailed rules of international law in relation

to precautions in attack apply to all situations where force may be used.

There is plenty of authoritative writing on sources of international law in
general.'' And substantial research has been carried out recently on the legal
regime governing the conduct of hostilities in internal armed conflicts.”>  This
chapter will not attempt to summarize or revisit all this material, though it will

often rely on it. It will focus instead on the following issues:

» the implications of the failure of many treaties on the law of armed

conflict to secure universal (or even near universal) adherence;

» the effect on treaty rules on precautions in attack of reservations and

statements of understanding;

10 Quoted in John Reed, Insurgent Mexico (New York, 1969), 142-143.

! See for instance lan Brownlie, Principles of Public International Law (5™ Edition) (Oxford,
1998); Rosalyn Higgins Problems and Process; International Law and How We Use it (Oxford,
1998) and Akehurst’s Modern Introduction to International Law (7™ Edition) (London, 1997) ed.
Peter Malanczuk.

12 See Lindsay Moir, The Law of Internal Armed Conflict (Cambridge, 2002); Liesbeth Zegveld,
Armed Opposition Groups in International Law: The Quest for Accountability (Rotterdam, 2000);
Heather Wilson, International Law and the Use of Force by National Liberation Movements
(Oxford,1988) and Customary International Humanitarian Law (Cambridge, 2005), eds. Jean-
Marie Henckaerts and Louise Doswald-Beck. See also Rein Mullerson, ‘International
Humanitarian Law in internal conflicts’ (1997), Journal of Armed Conflict Law; Sonja Boelaert-
Suominen, ‘Grave breaches, universal jurisdiction and internal armed conflict: is customary law
moving towards a uniform enforcement mechanism for all armed conflicts?’ (2000), JCSL; and
James Stewart, ‘Towards a single definition of armed conflict in international humanitarian law: a
critique of internationalized armed conflict’ (2003), /RRC.
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= the ‘chilling’ effect on customary law in this area which may be caused

by premature attempts to codify it by treaty;

= the extent to which the rules and principles which apply to land
warfare can be extended to naval warfare and to attacks against

airborne objects;

= the degree to which rules of law strictly speaking applicable only to
international armed conflicts may nonetheless be relevant to internal

conflicts and may even be acceptable to those taking part in them;

= the problem of identifying the law applicable to the use of force in

‘military operations other than war’.

1.1. Sources of law
a) Treaty law

The main international treaties containing rules on precautions to be taken in
attack by states parties during armed conflict are the 1907 Hague Convention IV
Respecting the Laws and Customs of War on Land and annexed Regulations,
the 1977 Protocol I Additional to the Geneva Conventions of 12 August 1949'
and the 1954 Hague Convention for the Protection of Cultural Property in the
Event of Armed Conflict”® and its two protocols. There are also several treaties
restricting or prohibiting altogether the use of certain types of weapon.'®  Finally,

there are treaties intended mainly for application in peacetime which may have

13 Hereinafter ‘Hague Regulations’.

' Hereinafter ‘Additional Protocol I'.

15 Hereinafter ‘Cultural Convention’.

'8 E.g. the 1907 Hague Convention VIII Relative to the Laying of Automatic Submarine Contact
Mines (hereinafter ‘Hague Convention VIII*); the 1980 UN Convention on Prohibitions or
Restrictions on the Use of Certain Conventional Weapons Which May be Deemed to be
Excessively Injurious or to Have Indiscriminate Effects (hereinafter ‘Conventional Weapons
Convention’) and its five Protocols; and the 1997 Ottawa Convention on the Prohibition of the
Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on their Destruction
(hereinafter ‘Ottawa Convention’).
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implications for the way in which attacks may be carried out by states parties
during armed conflict, for instance human rights treaties and certain treaties
designed to protect the environment and natural resources. Some provide
explicitly for derogations to be made in emergency situations, while making clear
that certain core provisions must be understood as continuing to subsist even in
wartime.'” Others imply that they will not apply (or at least, will not apply in full)
in time of war.'®  Where there is no specific mention of the effect on a treaty of a
state of war or armed conflict, the extent to which it will remain applicable should

a state party become engaged in armed hostilities will be a moot question.'’

Caution is needed, however, in looking to treaties for the law on taking
precautions in attack. The first problem is that apart from the Geneva
Conventions of 1949, few international treaties on the law of armed conflict have
even come close to universal adherence.’® Often the states whose names are
missing from the most numerically impressive lists of states parties are precisely
those states with the largest and best equipped armed forces.?!  Thus in
international armed conflicts, separate participants, including those fighting in
alliances, may have different treaty commitments governing what targets they

may select and what precautions they must take to minimize collateral damage.

17 See e.g. the 1966 International Covenant on Civil and Political Rights (hereinafter ‘ICCPR’),
article 4; the 1950 Convention for the Protection of Human Rights and Fundamental Freedoms
(hereinafter ‘ECHR”), article 15; and the 1969 American Convention on Human Rights
(hereinafter ‘ACHR’), article 27.

'8 E.g. the 1944 Chicago Convention on International Civil Aviation, article 89 of which provides
that ‘in case of war, the provisions of this Convention shall not affect the freedom of action of any
of the contracting States affected, whether as belligerents or as neutrals’.

1 On this point, see Christopher Greenwood, ‘Scope and Application of International
Humanitarian Law’ in The Handbook of Humanitarian Law of Armed Conflict (Oxford, 1995), ed.
Dieter Fleck (hereinafter ‘Handbook of Humanitarian Law’) (para.201 and commentary);
Anthony Aust, Modern Treaty Law and Practice (New York, 2000) 243-244; and The Iran-Iraq
War (1980-1988) and the Law of Naval Warfare (Cambridge, 1993), eds. Andrea de Guttry and
Natalino Ronzitti, (76-79 and notes).

20 The four Geneva Conventions of 1949 have been ratified by all UN members except Nauru and
Niue; Additional Protocol I has 163 states parties and Additional Protocol II has 159; the Ottawa
Convention has 147 states parties; the 1998 Rome Statute of the International Criminal Court
(hereinafter ‘Rome Statute’) has 100 states parties; the Cultural Convention has 114 and its Second
Protocol, with several detailed provisions on precautions in attack, has 37 (January 2006).

21 For instance, China, India, Iran, Israel, Pakistan, Russia and the US, none of which has ratified
the Ottawa Convention or the Rome Statute. Additional Protocol I has not been ratified by, inter
alia, India, Iran, Iraq, Israel, Pakistan or the US. The Cultural Convention has not been ratified by
China, the UK or the US.
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A second problem is the vexed question of reservations. Reservations, which
can be made by states on signing or ratifying treaties, unless objected to within
twelve months, modify for the reserving state the provisions to which the
reservation refers. They also modify for other states parties those same
provisions, to the same extent, in their relations with the reserving state.> This
means a simple reading of a treaty text relating to the law on precautions in attack
is seldom sufficient to learn the actual legal obligations of states parties. Not only
can reservations affect the practical impact of a treaty, but ‘statements of
understanding’, in which a state gives notice of its intention to understand a
provision of a treaty in a certain way (which may or may not have much in
common with the plain meaning of the text) can also affect the way the treaty will

in practice be understood and its rules be implemented.?

So treaty law will only take us so far. For an understanding of those
principles of international law concerning precautions in attack applicable to
states and individuals involved in international armed conflict irrespective of

ratifications and reservations, other sources of law must be examined.

b) Customary law

Customary international law applies to all states and, in some circumstances,
to armed opposition groups.”* As it usually takes the form of general principles
rather than precise rules, it also has the advantage over treaty law of often being
flexible enough to accommodate technological developments and different

physical environments (i.e. land, sea, air or space). Whereas treaties concluded to

22 See the 1969 Vienna Convention on the Law of Treaties (VCLT), articles 19, 20 and 21. Article
2(d) defines a reservation as ‘a unilateral statement, however phrased or named, made by a State,
when signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to
exclude or to modify the legal effect of certain provisions of the treaty in their application to that
State’.

23 Australia, Belgium, Canada, France, Germany, Italy, the Netherlands, Switzerland and the UK
have all entered reservations or made ‘statements of understanding’ in relation to the provisions of
Additional Protocol I on precautions in attack.

2 Some writers maintain that some treaties, or provisions thereof, may also apply directly to armed
opposition groups. (See e.g. Moir, The Law of Internal Armed Conflict, 52-58 and 96-99).
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regulate new methods and means of warfare tend to date quickly, >° principles of

customary law are less prone to obsolescence.

The problem with customary law is how to identify it. The traditional two
criteria for identifying principles and rules of customary international law are that
they should reflect widespread state practice, including that of the states ‘specially
affected’ (usus),”® and that this practice should be considered by states to be
required by law (opinio juris sive necessitatis),”’ rather than being simple
convention or courtesy. But it is not obvious in the context of the law of armed
conflict which states are those ‘specially affected’” and which states’ views need to
be considered most relevant where opinio juris is concerned.’® Those who wage
war most regularly? Those on whose territories wars occur? Those who can form
a majority in the United Nations? Or the most influential military powers? In
reality, the customary rules of armed conflict normally recognized by tribunals
and academic writers tend to reflect, to a large extent, the practice and views of
the major military powers. It is not for the major military powers alone to dictate
the law of armed conflict, nor does the rejection of an alleged rule of customary
international law by a major military power necessarily invalidate it, but if
customary international law in relation to armed conflict is to be of practical
protective value, it must necessarily coincide to a substantial degree with what the

major military powers consider acceptable practice.29

25 The 1936 Procés-Verbal Relating to the Rules of Submarine Warfare Set Forth in Part IV of the
Treaty of London of April 22 1930 (the ‘London Protocol’) prohibiting submarines, as well as
other warships, from sinking merchant vessels refusing to submit to visit and search procedures
unless crew, passengers and ship’s papers had first been placed in a place of safety was considered
obsolete by Germany (by August 1940) and by the US (on entering the war in December 1941)
(see Ann Tusa and John Tusa, The Nuremberg Trial (London, 1995), 360. See also Karl Donitz,
Memoirs: Ten Years and Twenty Days (London, 2000), 58-59). Likewise, the 1907 Hague
Declaration XIV Prohibiting the Discharge of Projectiles and Explosives from Balloons, became in
effect obsolete that same year, when the Wright brothers offered patents on their newly invented
aeroplanes to the British Admiralty.

28 North Sea Continental Shelf cases (1969), ICJ, para.73. See also American Law Institute,
Restatement (Third) of the Foreign Relations Law of the US (Washington, 1987), para.102(2).

*" North Sea Continental Shelf cases, para.77. See also Case Concerning Military and
Paramilitary Activities in and against Nicaragua (Merits) (1986), ICJ paras.186 and 207. See
also Higgins, Problems and Process,18-22, on the role of opinio juris.

%% Sassoli and Bouvier even imply that the traditional criteria for identifying rules of customary
law may not be appropriate where the law of armed conflict is concerned (Marco Sassoli and
Antoine Bouvier, Un Droit dans la Guerre? (Geneva, 2003), 140-142).

2% Extensive research with a view to providing authoritative guidance on those rules of the law of
armed conflict which can be considered customary international law has been conducted by the
ICRC, responding to a formal request made to the organization by the 26™ International
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One way customary law can be clarified is through codification in treaty
form, if the treaty subsequently secures sufficient acceptance, formally and in
practice, to meet the opinio juris and usus requirements. The provisions of the
four Geneva Conventions of 1949 and of the 1907 Hague Convention IV and
annexed Regulations are considered customary law by virtue of passing both
tests,”® as are many provisions of Additional Protocol I and of the Cultural
Convention. But the other side of this coin is that if a putative rule, or set of rules,
drafted in treaty form fails over time to command the assent of more than a few
states, this may actually have the ‘chilling’ effect of confirming that the proposed
rule or rules in question do not constitute customary law. For instance, the failure
of the 1923 Hague Draft Rules of Aerial Warfare to enter into force can be seen
with hindsight to have had the opposite effect to that intended by making it
painfully clear that states did not agree that its provisions could and should be
seen as constituting legally binding rules.”’ There is, in short, always a risk that
new treaties may backfire and instead of confirming the /ex lata status of putative
principles of customary law, simply confirm (by failing to attract enough support)

that the so-called principles are, at most, lex ferenda.

c) General principles of law, judicial decisions and writings of publicists

As with international law in general, rules of international law on precautions
in attack may be inferred from general principles of law recognized in national
legal systems, and, to some extent, from judicial decisions and the writings of
publicists.>  However, as with peacetime treaty law, peacetime common law

principles and civil law rules do not necessarily persist in time of war in such a

Conference of the Red Cross and Red Crescent in 1995. The results are presented in the three
volume study Customary International Humanitarian Law (Cambridge, 2005), eds. Jean-Marie
Henckaerts and Louise Doswald-Beck.

3% “These fundamental rules [of the 1949 Geneva Conventions and Hague Regulations] are to be
observed by all States whether or not they have ratified the conventions that contain them, because
they contain intransgressible principles of international law’ Nuclear Weapons, para.79. See also
Trial of the Major War Criminals Before the International Military Tribunal (IMT) (1947) XXII,
467-497.

3! See W. Hays Parks, ‘Air War and the Law of War’ (1990), Air Force Law Review.

32 See Statute of the International Court of Justice, article 38.1.
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way that, in the parody offered by the High Court of Australia in 1940, ‘whether
the combat be by sea, land or air...men go into action accompanied by the law of
civil negligence, warning them to be mindful of the person and property of

civilians’. >

1.2. Naval warfare and aerial warfare

a) Naval warfare

The difficulty during naval warfare of identifying vessels and aircraft with
certainty and the fact that the use of force against a vessel or aircraft tends,
necessarily, to be an all or nothing affair, mean that detailed targeting rules
applicable to armed conflict on land can seldom simply be extended to the
conduct of hostilities at sea, even if the same underlying principles of customary
law may apply.>* Treaties on the conduct of hostilities have tended, therefore,
either to exclude naval warfare almost entirely, ** or to be focussed on it solely.
This thesis will thus look at the substance and application of the rules on
precautions in attack applicable to naval warfare separately from those applicable

to the conduct of hostilities on land.

33 Shaw Savill and Albion Company Ltd v. The Commonwealth (1940), High Court of Australia.

34 See the UK’s Manual on the Law of Armed Conflict (Oxford, 2004), paras.13.24-13.32
(hereinafter ‘UK Manual 2004'). See also the 1994 San Remo Manual on International Law
Applicable to Armed Conflicts at Sea (Oxford, 1995), ed. Louise Doswald-Beck, (hereinafter ‘San
Remo Manual") (especially paras.38-43 and 46) on principles of customary law applicable to naval
warfare.

3% The Hague Regulations are not intended to cover naval warfare, although articles 25 and 26,
concerning the bombardment of land-based objects, apply to naval and aerial forces. Likewise,
the provisions of Additional Protocol I on ‘General Protection Against Effects of Hostilities’ apply
to attacks from sea and air on land-based objects, but ‘do not otherwise affect the rules of
international law applicable in armed conflict at sea or in the air’ (article 49.3), although article
57.4 requires that ‘in the conduct of military operations at sea or in the air, each Party to the
conflict shall, in conformity with its rights and duties under the rules of international law
applicable in armed conflict, take all reasonable precautions to avoid losses of civilian lives and
damage to civilian objects.’

%% See for instance the 1907 Hague Conventions VII, VIII, IX and XL
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b) Aerial bombardment

Similar considerations might be thought to apply to aerial bombardment.
Though air power can be used tactically in close support of military operations on
land, historically its major value has been seen in terms of the means it offers of
attacking strategic targets deep in enemy territory with the object of knocking an
enemy swiftly out of a war, or compelling him to concede, without the need for
extended attritive combat in the field or even for ground forces to be deployed at
all, although the view that strategic air power used in isolation can be sufficient to
achieve military or even political aims is challenged at least as often as it is
advanced.’”  The typical targets of long-range strategic air campaigns are
industrial complexes, fuel supplies, command and control centres, transport
nodes, communications facilities and occasionally economic and political

3 This type of warfare, inevitably putting civilians and civilian assets

objects.
directly in the line of fire, puts the traditional rules of targeting under immense
strain.®® But unlike naval warfare, aerial bombardment does not have its own
treaty regime.40 Where aerial bombardment is concerned, the treaty rules which

apply depend on whether the object being bombarded is on land or at sea.!

%7 See e.g. Paul Forage, ‘Bombs for peace: a comparative study of the use of air power in the
Balkans’ (2002), Armed Forces and Society. See also Robert Pape, Bombing to Win: Air Power
and Coercion in War (New York, 1996). For the opposite view, a seminal article is John
Warden’s ‘The Enemy as a System’ (1995), Airpower Journal.

38 See for instance the 12 ‘target sets’ chosen for strategic air attack during the Gulf War of 1991,
quoted in Horace Robertson, ‘The Principle of the Military Objective in the Law of Armed
Conflict’ (1998), US Naval War College International Law Studies.

3 Between the First and Second World Wars, three influential airmen, William Mitchell in the US,
Giulio Douhet in Italy and Hugh Trenchard in the UK, argued forcefully that air power should be
used deliberately to put civilians under pressure (see Pape, Bombing to Win, 59-66). Had this
approach been unequivocally accepted, it would have required either a new legal regime for aerial
bombardment, or agreement that the traditional rules of armed conflict prohibiting attacks on
civilians and civilian objects did not apply to this form of warfare.

4 After the First World War, efforts were made to codify the law on aerial warfare, culminating in
the 1923 Hague Draft Rules of Aerial Warfare, where it was proposed that aerial bombardment
should be limited to certain designated military objects (article 24(2)). The Draft Rules were
never adopted in treaty form and their provisions were flagrantly disregarded in both the Spanish
Civil War and the Second World War. (See Heinz Hanke, ‘The 1923 Hague Rules of Air Warfare’
(1993), IRRC for a history of these negotiations).

41 See Additional Protocol I, article 49.3.
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c) Attacks on airborne objects

Apart from some provisions in Additional Protocol I relating to the legal
protection, in tightly defined circumstances, of medical aircraft, and the general
requirement for states parties to take ‘all reasonable precautions to avoid losses of
civilian lives and damage to civilian objects’ during military operations at sea and
in the air,*? there is no treaty law to dictate specifically the circumstances in which
airborne objects may or may not be attacked, though as with naval warfare, the
underlying principles of customary law on the conduct of hostilities, such as the

principles of distinction and proportionality,* apply.

1.3. Non-international conflicts
a) Preliminary remarks

Non-international armed conflicts are often just as intense as international
conflicts and fought with similar weaponry. Sometimes participants on all sides
use traditional military tactics and observe traditional military conventions. But
few treaties on the law of armed conflict apply in their entirety to non-
international conflicts,** although the rules enshrined in their provisions may

sometimes apply to internal conflicts by virtue of customary international law.

b Treaty law and non-international conflicts

The two treaty texts regarded as the twin pillars of the regime applicable to

internal conflicts are article 3 common to the four Geneva Conventions of 1949,

“2 See article 57.4.

* E.g. the ‘basic rules’ set out in paras.38-43 and 46 of the San Remo Manual. See also UK
Manual 2004, paras.12.18-12.26.

# The first comprehensive codification of the laws of war was nevertheless drawn up in the
context of a civil war (Francis Lieber’s Instructions for the Government of Armies of the US in the
Field of 1863). Vattel considered on pragmatic grounds that the parties to a civil war should be
considered as equal subjects of international law (Emmerich de Vattel, Le Droit des Gens
(Amsterdam, 1775), Book III, Chapter 18 ‘La Guerre Civile’).
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which applies to armed conflicts ‘not of an international character’ occurring in
the territory of a state party, and the 1977 Protocol II Additional to the Geneva
Conventions of 1949,* drafted specifically to apply to internal conflicts.*® These
texts are of limited usefulness in practice. While the criteria for their application
are too exigent for their formal applicability often to be acknowledged,*” they are
too general to be of much service to those seeking evidence of an international
legal requirement to take certain specific precautions in attack during internal
conflicts.*® As a military manual published in 2004 observed, the rather general
provisions of Additional Protocol II have, anyway, ‘to some extent been

overtaken by the now higher standards of customary law’.*

Additional Protocol I, containing detailed rules in relation to the obligation to
take precautions in attack, normally applies only to conflicts between states, but
may in theory apply to wars of self-determination occurring within the territory of

a state party if certain elaborate criteria are met.”

Several human rights treaties have provisions on the right to life which have

implications for the conduct of hostilities within the jurisdiction of states parties.”'

* Hereinafter ‘Additional Protocol IT’.

%6 Other treaties partially or wholly applicable to internal conflicts, though not designed per se to
regulate them, are the Cultural Convention (see article 19) and its Second Protocol (see article 22),
Amended Protocol II to the 1980 Conventional Weapons Convention and (arguably) the 1997
Ottawa Convention.

T Few states have been prepared formally to acknowledge the existence on their territory of an
armed conflict triggering the application of common article 3, although sometimes third states
have held, in their national courts, such a conflict to exist (see e.g. The Government of the Russian
Federation v. Akhmed Zakaev (2003), Bow Street Magistrates Court (UK)). Additional Protocol II
has been deemed by the International Criminal Tribunal for Rwanda to have been applicable to the
1994 conflict in that country (see Prosecutor v. Akayesu (Trial Judgement) (1998), ICTR,
para.627). It has also been held by bodies such as the Inter-American Commission on Human
Rights and the UN Commission on Human Rights to be (or to have been) applicable to conflicts in
El Salvador, the Sudan and Colombia (see Zegveld, Armed Opposition Groups in International
Law, 162). A notable exception to the unwillingness of states to recognize the existence of an
armed conflict within their own territory was the finding of the Russian Constitutional Court in
1995 that Additional Protocol II should in principle be considered applicable to the conflict in
Chechnya (see Paola Gaeta, ‘The armed conflict in Chechnya before the Russian Constitutional
Court’ (1996), EJIL).

¥ Common article 3 requires that all persons not taking an active part in hostilities ‘be treated
humanely’, as does Additional Protocol II (article 4.1). Additional Protocol II prohibits making
civilians the object of attack (article 13), but contains no provisions on precautions to be taken to
avoid or minimize collateral damage.

* UK Manual 2004, para.15.49.2.

50 Article 1.4. See also article 96, paragraphs 2 and 3.

51 See for instance ECHR articles 2 and 15; ICCPR article 6; African Charter on Human and
Peoples’ Rights, article 4; and ACHR article 4. The ICJ held in Nuclear Weapons that ‘In
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The right to life enshrined in the European Convention on Human Rights has been
construed as obliging states parties, when carrying out attacks within their
jurisdiction, not to expose innocent third parties to unnecessary danger.*® It has
also recently been interpreted as obliging states parties to carry out effective and
independent official investigations when their agents use lethal force within their
jurisdiction.” The right to life enshrined in the American Convention on Human
Rights has even been interpreted by the Inter-American Commission on Human
Rights as allowing it to apply the international law of armed conflict directly to
the actions of a state party to the Convention engaged in armed confrontation with
its own citizens.”* Human rights treaty provisions are not of course reciprocal
where the parties to internal conflicts are concerned. Their rules apply only to
states and their agents, not to private individuals or non-state actors, although the
state may be found to be in breach of its obligations if it fails to prevent the latter
from carrying out acts of violence, or fails to investigate properly when they do

33 Private individuals and non-state actors engaged in an internal conflict will,

sO
however, be subject in principle to the law of the land, meaning that if captured,

they risk prosecution simply for participation in hostilities.

One of the problems with treaty rules purporting to govern internal conflicts
is that such conflicts are almost by definition fought between parties at least one
of which will not be party to, nor have played a part in negotiating, any treaties at
all.>® The texts may not even exist in the language spoken by one or more of the

parties. In such circumstances, to impose treaty rules on the participants might

principle the [[CCPR] right not to be arbitrarily deprived of one’s life applies also in hostilities.
The test of what is an arbitrary deprivation of life, however, then falls to be determined by the
applicable lex specialis, namely the law applicable in armed conflict...” (para.25). The ICJ did
not, however, expand on what aspects of this law it considered to be applicable in internal as well
as international armed conflicts.

52 See e.g. Ergi v. Turkey (1998), ECtHR.

53 See McKerr v. UK (2001), ECtHR, paras.111-112. See also Kaya v. Turkey (1998), ECtHR,
(particularly paras.41 and 89-90, suggesting a high standard of scene-of-crime and autopsy work is
normally required of ECHR states parties for compliance with their article 2 obligations).

%% See dbella v. Argentina (1997), IACHR, paras.157-171. See also Liesbeth Zegveld, ‘The Inter-
American Commission on Human Rights and international humanitarian law: a comment on the
Tablada Case’ (1998), IRRC for a critical review of this case.

%5 See for instance Shanagan v. UK (2001), ECtHR, paras.111 and 119. See also Velasquez
Rodriguez v. Honduras (1988), IACtHR.

%6 In 1965 the South Vietnamese FNL, responding to the ICRC’s appeal for respect of the Geneva
Conventions of 1949, declared it did not consider itself bound by international treaties signed by
others, although it would ensure that prisoners and the wounded in its power were treated
humanely (Michel Veuthey, Guérilla et Droit Humanitaire (Geneva, 1983), 57).
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seem to violate the principle that treaties are binding only on states, and only on

those states which have voluntarily accepted their provisions.*’

c Customary law and non-international conflicts

Customary law applicable to internal conflicts has long been a grey area. The
need for it to be clarified became urgent with the establishment, between 1993 and
2003, of four new international criminal tribunals with jurisdiction over violations
of the law applicable to internal armed conflicts: the International Criminal
Tribunal for the former Yugoslavia (1993); the International Criminal Tribunal for
Rwanda (1994); the International Criminal Court (1998) and the Special Court for
Sierra Leone (2002).

The statutes of these tribunals are a useful guide to what the international
community, or at least, a section of it,’® considered customary law applicable to
internal conflicts when the statutes were drafted.>® It is clear from the statutes of
the International Criminal Tribunal for Rwanda, the International Criminal Court
and the Special Court for Sierra Leone that it was not expected that these tribunals
would regard more than a selection of the rules applicable to international armed
conflict as applicable to internal conflict. The statute for the International
Criminal Court adverts clearly to two distinct legal regimes: that applicable to
international armed conflicts, the rules of which are set out in paragraphs (a) and
(b) of its article 8.2; and that applicable to internal conflicts, the rules of which are

set out in paragraphs (c) and (e) of the same article.”

%7 See VCLT articles 34-35.

58 The ICC’s Rome Statute was the product of extensive multilateral negotiations involving
delegations from 160 states. The ICTY and ICTR Statutes were drawn up by the UN Secretary
General’s office, after consultation with selected states and organizations, and were adopted as
UNSC Resolutions. The Statute of the Special Court for Sierra Leone was established by an
agreement between the Government of Sierra Leone and the United Nations, pursuant to UNSCR
1315.

%% See articles 3 and 4, ICTR Statute; article 5, ICTY Statute; articles 2,3 and 4, Statute of the
Special Court for Sierra Leone, and article 8.2 (c) and (e), Rome Statute.

5 The customary law regime applicable to internal conflicts indicated in Rome Statute, article 8.2,
paragraphs (c) and (e) consists of customary rules enshrined in article 3 common to the 1949
Geneva Conventions and in Additional Protocol II and rules considered by the Statute drafters to
reflect customary law applicable to internal conflicts.
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The statute of the International Criminal Tribunal for the former Yugoslavia
(ICTY) is more flexible. As it does not indicate clearly which rules of law should
be considered applicable to internal conflicts as well as international ones,®'
decisions on which rules to apply in which situations have been left for the

tribunal judges to deal with on a case-by-case basis.*

This flexibility has been used by the ICTY to take account of the dynamic
nature of customary international law applicable to internal armed conflicts, the
rules of which continue to emerge in line with state practice and the
pronouncements of governments, national tribunals and international bodies, such
as the UN Security Council and the UN General Assembly.®> UN Security
Council and General Assembly statements have been seen by the ICTY as ‘clearly
articulating the view that there exists a corpus of general principles and norms on
internal armed conflict embracing common Article 3, but having a much greater
scope’,* with the caveat that it is as yet only ‘the general essence of those rules
and not the detailed regulations they may contain’, which has become applicable

to internal conflicts.%

This convergence between the rules applicable to international conflict and
those applicable to internal conflict is also reflected in the attitude of states.

Internal conflicts are increasingly being treated in official military manuals, by

¢1 Article 5 of the Statute applies explicitly to internal conflicts; articles 2 and 3 contain no
mention of whether and if so to what extent they were intended, when drafted, to apply to internal
conflict.

62 According to the Commission of Experts established by the UNSC to investigate allegations of
war crimes in the former Yugoslavia, ‘the character and complexity of the armed conflicts
concerned, combined with the web of agreements on humanitarian issues the parties have
concluded among themselves, justify an approach whereby it applies the law applicable in
international armed conflicts to the entirety of the armed conflicts in the territory of the former
Yugoslavia’. (Interim Report of the Commission of Experts established pursuant to UNSCR 780
(1992) (26.01.93), para.45).

%3 Both organs have regularly called on parties to internal conflicts to comply with ‘international
humanitarian law’ without qualification (see e.g. UNSCRs 788 (Liberia, 1992); 794 and 814
(Somalia, 1992-1993); 993 (Georgia, 1993); 1214 (Afghanistan, 1998); 1270 (Sierra Leone, 1999);
1464 (Cote d’Ivoire, 2003); 1556 (Sudan, 2004); and UN General Assembly Resolution 54/182
(Sudan, 1999). See also UNSG report S/2001/789 (Afghanistan, 2001)).

® Tadic (Jurisdiction Appeals Decision), para.116.

% Ibid., para.126.
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national tribunals and in legislation as being governed by a large number of the

same principles and rules as those which govern international armed conflicts.®

Not only are third parties showing a tendency to regard internal conflicts as
governed by many of the same rules as those applicable to international conflicts,
but there are many public statements on record made by participants in internal
conflicts indicating their willingness in principle to apply the rules of international
armed conflict. The sincerity of these statements is sometimes open to doubt,
given the conduct of the groups in question, but the number of occasions on which

participants have sought to pay lip-service to international law is striking.’ And

% The military manual for use by the German armed forces states: ‘German soldiers like their
Allies are required to comply with the rules of international humanitarian law in the conduct of
military operations in all armed conflicts however such conflicts are characterized’ (Handbook of
Humanitarian Law, para.211, emphasis added). In 1994, a Danish court passed judgement on a
defendant accused of violations in an internal conflict of certain of the ‘grave breaches’ provisions
of the Geneva Conventions - traditionally considered applicable only in international armed
conflicts (Prosecution v. Refik Saric, quoted in Tadic (Jurisdiction Appeals Decision), para.83).
See also the UK’s 2001 International Criminal Court Act, which criminalizes the violation in
internal conflicts of certain rules of the international law of armed conflict going beyond
Additional Protocol II and common article 3. See also Stewart, ‘Towards a single definition of
armed conflict in international humanitarian law’. William Abresch takes a more conservative
view, citing the travaux preparatoires of Additional Protocol II as evidence that states such as
Canada did not, at least in 1977, consider the detailed rules on the conduct of hostilities enshrined
in Additional Protocol I as appropriate to the conduct of hostilities in non-international conflicts
and that even to this day ‘humanitarian law leaves the planning and execution of attacks essentially
unregulated in internal conflicts’ (‘A Human Rights Law of Internal Armed Conflict: The
European Court of Human Rights in Chechnya’ (2005), EJIL).

%7 The Algerian National Liberation Front (FLN) in April 1958 issued instructions for the strict
observance of the laws of war and in particular the provisions of the Geneva Conventions of 1949,
and in June 1960, the provisional Algerian government (GPRA) informed the ICRC officially of
its decision to accede to all four Geneva Conventions of 1949 (Moir, The Law of Internal Armed
Conflict, 73 and Veuthey, Guérilla, 49). In 1971, a representative of the government of the
People’s Republic of Bangladesh, engaged in conflict with the central government of Pakistan,
gave formal assurances to the ICRC of its readiness to respect the Geneva Conventions (Veuthey,
Guérilla,50). The African National Congress informed the ICRC in 1980 of its intention ‘to
respect and be guided by the general principles of humanitarian law applicable in armed conflicts’
(George Aldrich, ‘New Life for the Laws of War’ (1981), 4JIL).The Liberation Tigers of Tamil
Eelam (LTTE) publicly announced in February 1988 that they would abide by the provisions of
the Geneva Conventions and its two Protocols (Amnesty International, Sri Lanka: An Assessment
of the Human Rights Situation (1993)). In 1988, FMLN rebels in El Salvador made a statement
undertaking to ‘ensure that its combat methods comply with the provisions of common Atrticle 3 of
the Geneva Conventions and Additional Protocol II’ (Tadic, (Jurisdiction Appeals Decision), para
107). The Rwandan Patriotic Front (RPF) in 1992 told the ICRC that it considered itself bound by
‘the rules of international humanitarian law’ (Prosecutor v. Akayesu (Trial Judgement) (1998),
ICTR, 627). Through a decree issued on 30.05.03, Aslan Maskhadov, President of Chechnya, was
reported to have ordered his field commanders ‘to abide strictly by the Geneva Conventions’
(Radio Free Europe report of 18.06.03). Examples of commitments made by states to observe the
international law of armed conflict in internal conflicts include the order given by the Nigerian
General Gowon to troops on the governmental side of the Biafran War, prohibiting acts of
violence against non-combatants and civilian property, (Sassoli and Bouvier, Un Droit dans la
Guerre, 986.) and the statement of the Prime Minister of the Democratic Republic of the Congo in
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of perhaps even more interest than the routine protestations of commitment to
‘international law’ made by participants in internal conflicts are their reactions of
to specific atrocities attributed to them. Claims and denials of responsibility,
attempts to attribute responsibility (and blame) to their opponents, apologies and
even silence can all be revealing indicators of what the parties, including armed

opposition groups, consider the applicable customary rules to be.

d) Ad hoc agreements

There have been several attempts to summarize principles of the international
law of armed conflict considered applicable to all situations of armed violence,
including internal conflicts and public emergencies of lesser intensity.®® But this
approach is problematic, not least because the degree of compliance with the rules
of international armed conflict of which participants in internal conflicts are
capable (or which is appropriate) will depend on the specific context, as will the
degree and nature of the danger to which non-combatants are exposed. To have
any chance of providing effective protection for non-combatants during internal
conflicts, rules need to take account inter alia of whether or not aircraft or artillery
are being used and the quality of the knowledge held by parties to the conflict
about territory occupied by their opponents. Paradoxically, advocacy of a set of
standard ‘minimum rules’ may have the effect of holding participants in internal
conflicts to lower standards of care than those which they can reasonably be

expected to meet.

1964, engaged at that time in a civil war, undertaking to respect the Geneva Convention [sic] in the
expectation that the rebels would do likewise (ZTadic (Jurisdiction Appeals Decision), para.105).
President Putin of Russia in a media interview given in 1999 stated that in Chechnya Russia was
‘strictly complying with its obligations concerning the provisions of international law’. (Moir, The
Law of Internal Armed Conflict, 128, n.189). Putin’s statement is vague, but not compatible with a
view that the conduct of Russian troops in Chechnya was not formally subject to international law.
88 See for instance the Turku Declaration of Minimum Humanitarian Standards of 1990 (revised in
1994), drawn up under the aegis of the UN Commission on Human Rights, which contains formal
rules and prohibitions, but is not legally binding. (See Asborn Eide, Allan Rosas and Theodor
Meron, ‘Combating Lawlessness in Gray Zone Conflicts through Minimum Humanitarian
Standards’ (1995) AJIL, for background to the Declaration and the full text). See also UK Manual
2004, paras.15.5-15.33.



























































































































































































































































































































































































































































































































































































































































































































































































































