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ABSTRACT

The protection of the financial interests of the European
Communities (/PIF’), as a political/legal endeavour
presents unique features. Firstly it is central to the
future of the Communities; increasingly it has been
perceived as an essential ingredient to preserve the
credibility of the ’‘European Project’. Secondly it has
opened up a penal-administrative space at EC level, which
many regard as a fore-runner to a European Criminal Legal
Space - a vision fraught with difficulties.
Notwithstanding the high profile of ’PIF’, on the whole
progress in fraud control has been uneven, due to the
sectoral approach adopted. On the expenditure side of the
budget, the most requlated area remains the part of the
EAGGF-Guarantee Section Fund, whilst Structural Funds
remain fairly un-policed. Of late it has been recognized
that procurement fraud, involving the corruption of
officials who work with Structural Funds, is rife in many
Member States, and legislative solutions have been sought
at EC level. On the income side of the budget, the
control of VAT fraud rests mainly with the Member States.
Other duties have become increasingly difficult to
collect in view of the near-collapse of the transit
system: solutions advocated include the computerisation
of the transit system and various improvements in
Customs’ modi operandi. All Member States have
experienced difficulties in recovering EC funds obtained
through irregularities: a case study is offered, which
compares the British and Danish approaches to the
recovery of EC funds. In relation to VAT and excise
regimes, the organisation of Customs, and recovery of
funds, greater integration would be more effective that
Commission supervision of the Member States.
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INTRODUCTION

‘Fraus omnia corrumpit’ (Julius Caesar)

There are three reasons why the protection of the
financial interests of the European Communities should
concern and interest all European citizens. Firstly,
whether employed or not, they are tax payers and
indirectly contribute to the budget. The protection of
the financial interests of the European Communities is
therefore a legitimate concern. Every year the Member
States now pay the equivalent of between 4% to 5% of
their GNPs into the Community budget.! Although this
constitutes a relatively small contribution in percentage
terms, the political significance of the EC budget?
should not be underestimated. It exists to give
expression to common policies, and to implement jointly
agreed programmes, which both are an integral part of the
European Project. Yet every year a proportion® of the EC
budget is misappropriated, through frauds and
irregularities which increasingly involve more than one
jurisdiction. Costly irregularities cast a shadow over
the prospect for further integration (and enlargement),
and raise political and legal issues for ’euro-sceptics’
and ‘euro-philes’ alike.

! European Court of Auditors (1995) The European Court of

Auditors, Auditing the finances of the European Union, June,
page 13.

2 Total estimated appropriations for 1997 show a grand

total of 89 186 million ECU. In November 1996 one ECU was
worth 57 pence.

3 Reported frauds entered into the Commission IRENE

database point to a percentage of 1% to 3% of the budget being
misappropriated, whilst much higher estimates have been
ventured, to take into account unreported irregularities.
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Secondly, the sharing of competencies between the
Communities and the Member States is generally a delicate
matter, due to the absence of clear principles in the
Treaty for the allocation of regulatory powers.* In no
other area maybe is the balance more delicate than in
matters relating to the protection of the financial
interests of the European Communities, where the budget
is the Communities’, yet the enforcement the Member
States’. Ambiguity starts with the budget itself. The
Member states are responsible for the collecting and
making available of resources to the Community. They are
also responsible for spending over 80% of the same
budget. Yet the Commission is responsible for the
implementation of the budget in accordance with the
principles of sound financial management.’ Furthermore
the Community has no criminal jurisdiction, and relies
entirely on the Member States for the protection of EC
funds. Such an arrangement does not correspond to any of
the models of public financing, and of protection of
public funds we already know well.® This means that there
has been no blueprint for the protection of the financial
interests of the European Communities. As a unique
creative experiment in post-national rule making, it
continues to be controversial.

Thirdly, in a political space that is neither wholly
federal nor inter—governmental, there ha%e been
persisting concern about uneven and ineffective
enforcement of EC law at national level. Fundamental

4 on this point, see Weatherill, S (1995) Implementation

as a constitutional issue, in Implementing EC law in the
United Kingdom: Structures for indirect rules, ed: T.
Daintith, IALS London, Chancery Law Pubs, 325-360.

5 Articles 201 and 205 EC; Article 22(1), first

subparagraph of the Financial Regulation.

6 such arrangements include those evident in centralised

states, federal governments or international organisations.
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issues concerning Member States’ attachment to common
goals and trust continue to be raised. In the field of
the protection of the financial interests of the European
Communities, there has been specific concerns over the
assimilation of EC funds with national funds, but also,
more fundamentally, over the adequacy of national
measures in a single market, in a world where formal,
informal and criminal economies are increasingly seen as
converging. The difficulty in preventing and sanctioning
frauds affecting the EC budget, and in recovering funds,
cannot be underestimated. The evolution of the informal
economy, and its links with international organised crime
make these tasks particularly challenging.’ Here both
Naylor® and Van Duyne’ help to understand the

development, and extent of the ‘organised crime’!°?
phenomenon in question. They find it useful to start with

7 See for example newspaper article: ’‘Criminal gangs
exploit Union’s single market’, in European Voice 14 November
1996, page 4.

§ Naylord, R (1996) From underworld to underground
enterprise crime, ’‘informal sector’ business and the public
policy response, Crime, Law and Social Change, volume 24,
number 2, 79-150.

® van Duyne, P (1996) The phantom and threat of organised
crime in Crime, Law and Social Change, volume 24, number 4,
341-377.

10 Most definitions of organised crime seem to be
culturally specific, and range from the minimalist (a crime
which involves more than one perpetrator), to the very
detailed (involving particular mafias or syndicates making
routine use of violence and intimidation). For this purpose, I
am adopting Fijnaut’s general definition of organised crime in
Europe as involving ’professional criminals [who] distinguish
themselves not only by the efficient and business-like way in
which they commit certain crimes, but also by the close
relations they have amongst themselves’ ( cf. Fijnaut, C
(1991) Organized crime and anti-organized crime efforts in
western Europe: An overview, in Organized crime and its
containment, a transatlantic initiative, eds C. Fijnaut and J.
Jacobs, Kluwer). For our purpose, the definition has the
benefit of being sufficiently wide, and of not taking violence
to be a major definitional determinant.
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a distinction between two broad categories of economic
crime: (i) the ‘unambiguously criminal’, which is dealt
with by police measures and (ii) the (equally, if not
more difficult to detect) ’‘otherwise legal’, where
enterprises deal with legal goods or services in illegal
ways. The second sector is presumed to be much larger.
Its existence is usually imputed to too much (and/or too
complex) regulation, and it is seen as fundamentally a
problem for the political authorities to solve. Looking
at this separation between a crime market where goods are
illegal, and a crime market where legal goods and
services are handled in illegal ways, it seems at first
that frauds and irregularities affecting the EC budget
fall within the second category, in the ’price-wedge’
market described by Van Duyne,!' where the regulation of
taxes, excises and EU subsidies are flouted. However neat
this theoretical separation may seem at first sight, we
shall see that in practice it flounders. The boundary
between the two sectors has become blurred, making the
task of both legislators and enforcers more difficult.
For these reasons the author argues simply that an
approach which focuses on reducing opportunities for
fraud and corruption should be prioritised. This means,
inter alia, completing the single market.

The focus of this work is on the institutional response,
and the evolution of Community control, although it also
contains a national study on the recovery of unwarranted
payments. Although much of the literature on the
protection of the financial interests of the European
Communities has hitherto focused on the CAP,!? little has

1 1pid, page 356.

12 See for example Tiedemann, K (1975) La fraude dans le

domaine des subventions: Crime et politique criminelle, Revue
de droit pénal et de criminologie, 129-140; Dannecker, G (ed)
(1993) Combatting subsidy fraud in the EC area,
Bundesanzeifer, Kdln; Norton, D (1986) Smuggling under the
CAP: Northern Ireland and the Republic of Ireland, Journal of
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been written on, for example (i) large scale transit
fraud, (ii) procurement fraud affecting the Structural
Funds, (iii) the recovery of EC funds, (iv) corruption
affecting the EC budget - nor has VAT fraud been much
discussed in the context of the EC budget. The present
work goes some way towards addressing these gaps,
although it often raises more questions than it solves.

The protection of the financial interests of the European
Communities has progressed in leaps and bounds since
1995, which means that by the time this work is examined,
it may already be somewhat out of date. It should,
however, reflect developments at least until the summer
of 1996. This work does not claim to be comprehensive.
For a start, it deals with the control of fraud affecting
European Community finances, rather than European Union
finances. This is because, notwithstanding new Treaty
provisions,® the position of expenditure incurred under
the second and third pillars has not been clarified yet.
Furthermore not all expenditure, or loans are audited by
the European Court of Auditors (a situation they would
like to see remedied, see chapter 2) and as a result are
not open to scrutiny. A study of GNP national
contributions has not been included, although the author
is aware of the present controversy over the lack of
uniformity in the Member States’ calculations of their
contributions, and this omission should not be
interpreted as a belief that generally speaking, national
treasuries are beyond reproach in their handling of EC
funds. The control of frauds affecting Community
Initiatives (which are part of the Structural Funds),

Common Market Studies, 32, 3, 319-342; Harding, C (1982) The
European Communities and control of criminal business
activities, International and Comparative Law Quarterly,
April, 246-262.

3 Article 199 EC.



deserved more thorough treatment, but would have required
a period of research at the Commission itself. It is
unfortunate therefore that the author was age-barred from
doing a ’stage’ at DG XX or UCLAF. Because this work
focuses on Community control, it does not address in
detail issues of mutual assistance in criminal justice
matters, which, in any case have been the subject of
recent and extensive studies, to which the author would
be able to add little.! Lastly, because it dwells on
control, the work is unashamedly ’‘top-down’, although it
deals with some of the issues relating to the rights of
operators in chapters 2 and 4, and incorporates
operators’ views in chapter 3.

The structure is in four parts. Part I introduces the
subject with a panoramic view of the evolution of control
(chapter 1) and outlines the role of the European
institutions, without going into the intricacies of
budgetary control but taking into account proposed
institutional reforms (chapter 2). Part II offers a more
detailed account of Community control of income fraud
(chapter 3) and expenditure fraud, focusing on intra-
community expenditure (chapter 4). Part III (chapter 5)
is a study of the recovery of EC funds in the United
Kingdom, which ends with a comparison of the main
features of its system with Denmark. Part IV is concerned
with the widening of the debate. Chapter 6 deals with
various aspects of corruption. Chapter 7 deals with the
possible future contours of enforcement upon enlargement

4 see for example Van den Wyngaert, C (1996) Etude espace
judiciaire européen, groupe thématique no 2 Régles de
compétence et extra-territorialité, May; AERPE Luxembourg
(1995) La protection du budget communautaire et l’assistance
entre états, May; also Manacorda, S (1995) La criminalité
économique internationale: Un premier bilan des instruments de
politique criminelle, Le Trimestre du Monde, premier trimestre
(Dossier Mafias et criminalité transnationale), pp 59-81.



to central and eastern Europe. Chapter 8 discusses the
legal space and, in particular, the ambitious proposal
for a Corpus Juris, which has been particularly motivated
by considerations around the protection of the financial
interests of the European Communities. However the work
concludes by emphasizing the potential for fraud
prevention through economic and fiscal integration,
including measures to complete the single market.

Clearly this work would not have been possible without
the support of my supervisor, Professor Leonard Leigh. I
could not have wished for a better supervisor. Many
British and EC officials kindly agreed to be interviewed,
and their names are listed in appendix D. Contacts were
made possible through the UK Association of Lawyers for
the Protection of the Financial Interests of the European
Communities (ALPFIEC), which, like sister organisations
in each of the Member States, receives a (modest) grant
from DG XX (European Commission Directorate General for
Financial Control). DG XX also finances conferences which
are idéal fora for students of EC fraud and related
matters, so at no time did the author feel marginalised.






PART 1.

EVOLUTION OF CONTROL AND INSTITUTIONS’ ROLES
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CHAPTER 1. EVOLUTION OF CONTROL: A PANORAMIC VIEW
1.1. Background: the Common Agricultural Polic

The setting up of a Common Market in the 1950s by the six
founding Member States of the European Community meant
the replacement of individual marketing structures with
individual agricultural products by a Community marketing
structure.!” This in turn meant the establishment of a
Common Agricultural Policy (CAP henceforth) and a common
price system for which the Community took financial
responsibility. The objectives of the CAP were laid down
in the Treaty of Rome and were to raise agricultural
productivity, to ensure a fair standard of living to the
agricultural community, to stabilize markets, to assure
availability of supplies and to ensure that supplies
reach consumers at reasonable prices.!®

Although the CAP has made the Community self-sufficient
in food supplies, the cost has been high. Every year most
of the overall budget of the EC has been spent on
maintaining the CAP, which has aptly been described by
Lasok and Bridge as ‘a hungry sacred cow ... leaving
little for the development of other well-deserving
policies’.!' Since 1978, the European Court of Auditors
annual reports show that the Guarantee Section of the
European Agricultural Guarantee and Guidance Fund (EAGGF
henceforth), which is concerned with the support of
prices for agricultural products, although declining in
overall percentage, still forms the main part of EC

5 Lasok, D and Bridge, J (1991) Law and institutions of

the European Communities, Butterworths, London, page 482.

16 Article 39 EEC; see also Harrop, J (1989) The political

economy of integration in the European Community, Gower, page
69; Usher, J (1988) Legal aspects of Agriculture in the
European Community, Clarendon Press, Oxford, pp 35-40.

7 Lasok and Bridge, op cit, page 489.
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budget expenditure (see table 1.1.).

Table 1.1.
EC Budget and EAGGF Guarantee Section appropriations

Financial year | EC expenditurew* EAGGF Guarantee

as & of totalss
1977 9,584 74
1978 12,302 70
1979 14,447 72
1980 16,182 71
1981 19,986 58
1982 23,260 57
1983 26,533 60
1984 29,264 62
1985 30,616 65
1986 36,052 61
1987 37,452 61
1988 45,344 61
1989 46,426 60
1990 49,208 54
1991 59,369 55
1992 63,907 52
1993 70,408 52

Notes to table 1.1.

* EC expenditure is cited as million UA (Unit of Account)
until 1977; million EUA (European Unit of Account) from
1978 to 1980; million ECU (European Currency Unit) from 1
January 1981.

** Sources: Court of Auditors’ Annual Reports, 1977-1993.
The figures under ’total EC budget’ are the
appropriations for commitment found in the seventeen
Court of Auditors’ reports for the financial years in
question, but have been rounded up. The EAGGF Guarantee
Section expenditure is from the same source, shown here
as percentage of total budget. It has been rounded up to
nearest million.
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Frauds and irregularities affecting the Guarantee Section
of the EAGGF have been widely reported and discussed,
particularly in the context of exports of agricultural
products and market intervention (see chapter 4 on
expenditure fraud). Although the Commission is
responsible for the integrity of the budget, the European
Community has no criminal jurisdiction as such, so it is
the responsibility of the Member States to investigate
and to prosecute frauds and irregularities affecting the
EC budget, to recover funds when necessary and to pay
them back into the common purse. In December 1994, the
Council stated in a resolution

[Clriminal provisions protecting the Communities’
financial interests already exist in many areas in
the Member States; there are wide variations,
however, as to what constitutes an offence [...];
there are also gaps which may be affecting
cooperation between Member States.

As a rule, Member States tend to think that their own
national system of handling fraud affecting the Community
budget is more effective than their neighbours.!® Since
the 1960s the nature of enforcement has evolved. Much of
the fraud control measures taken at EC level have taken
place against a background of a rapid succession of
enlargements (and a corresponding increase in the size
and complexity of the CAP), and budgetary crises (hence
the need to find ways to reduce the CAP). It is within
this paradox that enforcement efforts, which until
recently almost entirely focused on the CAP, must be
located. The reality is, that although fraud has always
existed, fraud enforcement has not always been high on
the political agenda. Historically, four phases can be

8 passas, N (1993) Milking consumers and taxpayers: Farm
frauds in the European Community, Temple University, mimeoed

text, page 19.
13



distinguished, which are briefly outlined below.

1.2. First (latent) phase: benign neglect

Although there are indications that the price
equalisation and compensation schemes under Articles 55
and 62 ECSC gave rise to fraud as early as the late
1950s,!® and that the early CAP was also affected,? the
1960s and 1970s were characterized by weak enforcement or
’benign neglect’.

After 1962 the CAP gradually extended to cover all
agricultural products. It was a time of expansion and
growth, at least until 1973, when co-incidentally the
first accessions took place. It was not until the late
1970s that the first steps were taken by the Community
institutions to try and increase budgetary control, and
in the process to protect the financial interests of the
Community.

The first CAP regulations? established a common price
system for cereals and regulated trade with third

19 case 23/59 FERAM v High Authority (1959) ECR 245 J.0O
(1958) 22 reported in Harding, C (1982) The European Community
and control of criminal business activities, International
Comparative Law Quarterly, page 250; also verbal testimony by
Professor K. Tiedemann to the House of Lords in 1989, to the
effect that the checks carried out on the steel industries in
the 1960s ’‘revealed that one third in that type of subsidised
group was fictitious’ (House of Lords Select Committee on the
European Communities fraud against the Community, Session
1988-89, S5th report, page 88).

20 Tjedemann, K (1975) La fraude dans le domaine des
subventions: Criminologie et politique criminelle, Revue de
Droit Pénal et de Criminologie, 1975/76 edition, 137-139 in
particular.

2 council Regulations 25/62 JO 1962 p. 991 establishing
the EAGGF; 19/62 JO 1962 p. 933 for the gradual organisation
of the markets in cereals.

14



countries. In the 1960s and 1970s the CAP gradually
extended to cover most agricultural products, including
fish. Structural and guidance measures, however, were not
implemented until the mid 1970s. The years 1960-73 have
been described as an era of unprecedented growth and of
GNP convergence within the Community.? It may be that
the post-war consensus and economic growth helped to
buttress the phasing-in of the CAP without too many
questions being asked about its eventual size. At this
stage of expansion of the CAP, anti-fraud enforcement did
not appear to be an urgent priority for the Member
States, nor Community institutions. Political concern was
limited and media interest scant.

After 1973 the rate of growth of GNP in the EC fell from
4.8% to 2.5% between 1973 and 19792 and a pattern on
unequal development set in following the accession of
Denmark, Ireland and the United Kingdom. This change of
pattern coincided with the o0il crisis. Indeed Tulkens?
remarked that fraud became an issue around the time when
economic disparities began to emerge between the Member
States. In 1976 a draft convention for the protection of
the financial interests of the Community was rejected by
the Member States. As far as the Commission was concerned
’(d]Juring the sixties and the seventies [it] had its
hands full with obtaining and delimiting its powers and
with fleshing out and consolidating them.® In fact,

2 punford, M (1994) Winners and losers, the new map of

economic inequality in the European Union, European Urban and
Regional Studies 1(2):95-114; Laffan, B (1992) Integration and
cooperation in Europe, Routledge.

B Laffan op.cit. page 102.

X mTulkens, F (1994) Les fraudes communautaires: Un

observatoire pénal européen in Déviance et Société, Vol XVIII
number 2, page 219.

B vervaele, J (1992) Fraud against the Community: The

need for European fraud legislation, Deventer, Kluwer, page
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until the Court of Auditors was created in 1977 to work
alongside Parliament in order to improve budgetary
control, there was no institutional mechanism to advise
on budgetary control or to review anti-fraud measures.

It also seems that the secondary legislation of the day
had little impact. For example, Directive 77/435% left
up to the Member States the scope and frequency of CAP
inspections. There was no common definition of fraud and
the Court of Auditors somewhat ambiguously opted for the
word irregularity, ’‘which does not presuppose the
establishment of an unlawful intention and does not,
therefore as strongly as the word fraud, require
irrefutable proof’.”

Second (transitiona hase: cont rd tio

The 1980s were a time of constant quarrels over the
budget,?® when budgetary crises were increasingly blamed
on the CAP and the costs of exports and surpluses in
particular, were found to be /largely responsible for the
acute financial crisis of the Community’.? In 1980 the
European Parliament refused to ratify the proposed budget
until CAP expenditure, inter alia, was revised. From 1983
onwards the Community had difficulties balancing the
books: the upwards trend in expenditure at Community
level was occurring in a climate of fiscal restraint in

% council Directive 77/435 OJ (1977) L 172/17 on scrutiny
by the Member States of transactions forming part of the
system of financing by the Guarantee Section of the EAGGF.

7 Kok, C (1989) The Court of Auditors of the European
Communities: The other European Court in Luxembourg, Common
Market Law Review (26) page 360.

2 shackleton, M (1991) Budgetary policy in transition in
L. Hurwitz and C Lequesne (eds) The State of the EC, Lynne
Rienner Pubs, Colorado, page 65.

¥ Levy, R (1991) 1992: Towards better budgetary control
in the EC? Corruption and Reform (6) page 289.
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the Member States. These successive budgetary crises have
to be put in the context of the accession of three new
predominantly agricultural, poorer (in EC terms)
countries: Greece in 1981 and Spain and Portugal in 1986.
German re-unification in 1989 also contributed to
budgetary de-stabilization.’® Meanwhile the budget more
than trebled. The period between 1985 and 1992 also
corresponds to a peak in legislative activity in the lead
up to the single market.¥ It is also the time when crime
prevention measures began to be incorporated into
economic regulation, in order to compensate for the
anticipated effects of the single market.¥

During this period, the Commission in particular started
to take a much more active role in the supervision and
the detection of fraud, particularly of Guarantee Section
fraud (although the same funds’ share of the budget
starts to decrease, see table 1.1.). Directives were
found wanting for the propose of enforcing an anti-fraud
strategy which included increased scrutiny, so
regulations began to be used more frequently. Unless they
are absolutely unambiguous and precise, directives have
to be transcribed into the laws of the Member States,
which takes time, and requires political will. The repeal
of Directive 77/435% in favour of Council Regulation

% shackelton, M op. cit.

31 Burns, T (1996) Better lawmaking? An evaluation of the

law reform in the European Community, W G Hart Legal Workshop,
July 1996.

2 porn, N and White, S (1996) Beyond ’pillars and

'passerelle’ debates: The European Union’s emerging crime
prevention space, Legal Issues of European Integration,
forthcoming.

B 0F (1977) L 172/17.
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4045/89* is a case in point. The Regulation explicitly
requests Member States to submit their inspection
programmes to the Commission for approval (Article 10)
and requires scrutiny visits to be carried out on all
targeted schemes.

In 1988 UCLAF® was created in order to coordinate
efforts to tackle fraud. All fraud prevention operations
extending beyond the responsibility of a single
directorate were to be prepared and monitored by UCLAF.

So in this second phase, a ’secondary crime control
space’* was established in the Community. That is to say
the Community acquired limited powers and personnel to
oversee the control efforts of individual Member States,
which they did mostly in respect to CAP expenditure.

P S 4 i active ase: (o) dmi ation
punishment?

Since the late 1980s enforcement has been stepped up. The
principle of assimilation was established, as well as the
right of the Commission to introduce administrative
penalties of a punitive nature. In brief the
administrative-control space of the 1980s has become the
administrative-penal space of the 1990s. Fraud control
generally acquired an ’actuarial’ flavour and

3% council Regulation 4045/89 OJ (1989) L 388/18 on
scrutiny by Member States of transactions forming part of the
system of financing by the Guarantee Section of the EAGGF.

¥ see Decision of 20 November 1987 SEC(87) 572.
3% vervaele, J (1994) Fraude communautaire et sauvegarde

du droit communautaire: Vers un droit pénal européen, Déviance
et Société, Vol XVIII number 2, 201-210.
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institutional powers were reinforced. The emphasis of
control began to shift from CAP expenditure to
procurement fraud affecting the Structural Funds, and the
collecting of revenue, in particular import duties.
However this shift has yet to be significantly reflected
in the allocation of anti-fraud appropriations at
Commission level, as illustrated in table 1.2.

Table 1.2.

Anti-fraud appropriations - comparative table for 1994,

1995 and 1996 financial year (in thousand ECU)

Budget areas Budget 1994 1995 1996
Reference
EAGGF Guarantee B1360 86,000 85,000 44,000
Section (62%) (66%) (51%)
CAP B2 31,000 32,500 28,500
(22%) (25%) (33%)
Custons/ BS 15,800 3,000 3,200
indirect (11%) (4%) (4%)
taxation
Coordination (not (zero) 5,000 99,200
coded) (4%) (11%)
Structural B2-150 1,050 2,700 1,050
Funds (inc. B2-301 (1%) (0.5%) (1%)
Cohesion Funds)
Training A 5,289 4,418 (zero)
(various) (4%) (3%)
TOTAL 139,139 132,618 86,670
(100%) (100%) (100%)

Note to table 1.2.

Sources: European Commission reports on the fight against
fraud for the years 1993, 1994 and 1995.
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1.4.1. Assimilation

Given that the Member States deal with domestic fraud
differently, shouldn’t they at least treat fraud and
irreqularities affecting the common purse on par with
those affecting domestic finance? The question was asked
in the ’Greek maize’ case’ and the European Court of
Justice ruled that

....Whilst the choice of penalties remains within
their discretion, they [the Member States] must
ensure in particular that infringements of Community
law are penalized under conditions, both procedural
and substantive, which are analogous to those
applicable to infringements of national law of a
similar nature and importance and which, in any
event, make the penalty effective, proportionate ad
dissuasive. Moreover, the national authorities must
proceed, with respect to infringements of Community
law, with the same diligence as that which they
bring to bear in implementing corresponding national
laws.

Thus the principle whereby crimes affecting the Community
budget had to evoke as serious a response as those
affecting the national budget was articulated for the
first time. The principle was later enshrined in Article
209a of the Treaty on European Union signed at
Maastricht. The first paragraph of Article 209a states
that the Member States must take ’‘the same measures to
counter fraud affecting the financial interests of the
Community as they take to counter fraud affecting their
won financial interests’.

The case has two serious implications. Firstly, as

% case 68/88 Commission v Greece ECR [1989] 2965.
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Delmas-Marty pointed out in 1994, there are no reliable
means of finding out whether the principle has been
respected or not in the Member States.® That is to say
it is difficult to gauge the extent to which Member
States have dealt with frauds and irregularities
affecting the EC budget on an equal footing with frauds
and irregqularities affecting the national purse, least a
test be devised for that purpose.

Secondly De Moor® noted in 1992, that even if the
stipulations of the Court in the ’‘Greek maize’ case were
strictly followed, very significant discrepancies would
remain as between Member States in the protection
afforded to the Community interests. This is because the
definition of what constitutes an offence against the
Community interests is determined according to the
provisions of national laws, which vary greatly in their
approach to Community fraud. Furthermore sanctions
provided in the Member States may not be effective,
proportional or dissuasive.

- It became clear that to get an adequate system for
preventing and sanctioning fraud against the Community a
twin-track strategy would have to be pursued. Firstly the
control and sanctioning power of the EC had to be
increased to ensure minimum sanctions, without prejudice
to any other criminal sanctions the Member states may
wish to impose in addition. Secondly national provision,

% pelmas-Marty, M (1994) Rapport Final - Etude

comparative des dispositions législatives, réglementaires des
états membres relatives aux agissements frauduleux commis au
préjudice du budget communautaire in rapport de synthése,
étude sur les systémes de sanctions communautaires, SEC

1994 (93), OOPEC page 1172.

¥ pe Moor, L (1992) The legal protection of the financial

interests of the European Community, in EC fraud ed J. Van der
Hulst, Kluwer.
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sanctions and practices had to be approximated.® In
relation to the former, the question thus began to be
asked about the Communities’, and in particular the

Commission’s power to impose sanctions.
H1.4.2. The Commission’s power to punish

In the field of competition, the Commission already has a
power to impose fines under Articles 65 and 66 ECSC' and
of Article 87 EEC.%¥ These provisions, however, make no
reference to the Community budget. In 1991 the Theato
Report® argued, inter alia, that Article 172 EC implied
that the Council had a general power to include penalties
in its regulations. This power was to be later confirmed
by the case law of the European Court of Justice.

The Commission started to introduce sanctions in sectoral
regulations, as part of its implementing powers. It did
so with increasing frequency: ‘ten times in 1988,
seventeen in 1989, more than 30 in 1990 and as a standard
practice thereafter’.“ In 1992 The European Court of

4 gsee Vervaele, J (1992) Subsidy fraud, in EC fraud ed J.
Van der Hulst, Kluwer.

4 Article 65(5) authorizes the High Authority to impose
fines or periodic penalty payments for a breach of the rules.
Article 66(6) lays down a scale of fines from 3% to 15% of the
value of the assets acquired.

2 Regulations and Directives can be adopted in order to
ensure compliance with the prohibitions laid down in Articles
85(1) and 86 EEC by making provision for fines and periodic
penalty payments.

4 European Parliament (1991) Report of the Committee on
budgetary control on the legal protection of the European
Community’s financial interests, rapporteur Diemut Theato,
MEP.

“4 Heine, J (1994) Community penalties in agriculture and
fisheries: legislative activity in the Commission, in The
legal protection of the financial interests of the Community:
Progress and prospects since the Brussels seminar of 1989,
OOPEC, page 18.
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Justice gave a ruling in Germany v Commission® which
clarified the power of the Community in general, and the
Commission in particular to introduce sanctions with a
punitive, rather than a purely remedial or compensatory
character, in the exercise of its powers to enact
regulations for the common organisation of agricultural
markets. In this context the Court recalled its ruling in
Kdster* to the effect that the imposition of penalties
came within the Commission’s powers if the Council had
not reserved such powers to itself. The penalties laid
down by Community law are meant to be enforced by the
national authorities and not (as it the case in area of
competition) by the Community institutions themselves.

This, in turn raised the question as to the nature of the
sanctions to be applied in the Member States. In the
early 1990s, one of the burning issues raised was whether
the Commission had any power to impose particular
criminal sanctions to be applied in the Member States in
order to protect the financial interests of the European
Communities.

Community law as it stands does not give the Community
the power to lay down criminal penalties, although
Articles 100 and 100A enable the Council to adopt
measures for the approximation of the measures laid down
by law, regulation or administrative action in Member
States which have as their object the establishment and
functioning of the internal market. Article 100A has been
used, for example, as the legal basis for the Money
Laundering Directive,? which resulted in Member States

4 case C-240/90 Germany v Commission [1992] ECR I-5383.

4% case 25/70 Einfuhr-und Voratsstelle fiir Getreide und
Futtermittel v K&ster, Berodt & Co, preliminary ruling ECR
[1970] 1161.

47 council Directive 91/308 0J (1991) L 166/77.
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setting up rules aimed at their financial and credit
institutions, and creating specific offences. The more
contentious Article 235 EC also allows the Council to
take appropriate measures when the Treaty has not
provided the necessary powers for doing so.

Generally the regulation of financial crime falls into
the penal-administrative sphere, which means that the
distinction between criminal and administrative penalties
is blurred. The European Court of Justice has hitherto
not been drawn into ruling on the exact nature of
Community sanctions. However it ruled in Kénecke, that
what mattered was that the penalty, whatever its label,
ensured the effective implementation of the regulation in
question, and that it be imposed on a ’‘clear and
unambiguous legal basis.’®#

The third phase of anti-fraud enforcement is also the
time when surveillance is organised, and modern
techniques are used to control fraud.

1.4.3. Actuarial measures

Increasingly in the third phase measures with a strong
actuarial flavour were incorporated into requlations and
surveillance became an important feature of enforcement,
with the help of funds made available to the Member
States specifically for the financing of remote sensing
equipment and surveillance operations.* Detailed
information has to be provided to the Commission on

8 case 117/83 Kdnecke GmbH and Co KG v Bundesanstalt fiir
Landwirtschaftliche Marktordnung ([1984] ECR 3291, para. 11.

4 European Commission (1994) Protecting the financial
interests of the European Community the fight against fraud
1993 Annual Report, OOPEC.
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detected cases of irreqularities.® Under Requlation
4045/89,%! for example, Member States must carry out an
audit control programme on all traders in receipt of
EAGGF funds. Risk analysis and targeting are methods
increasingly used by the Member States’ authorities
responsible for enforcement, such as the Intervention
Board for Agricultural Produce in the United Kingdom.
Risk analysis involves the collecting and analysis of
financial data, histories of irregqularities and
investigations and scrutiny visits.’? Application of the
technique of risk analysis together with a systems audit,
makes it possible to confine inspections to sensitive
areas and to ’‘high risk’ operations and/or recipients,
identifying those control structures in the Member States
which ought to be strengthened.’® In 1994 the Commission
issued a further Regulation (3122/94)%* laying down the
exact criteria (with regards to products receiving
refunds) according to which high risk sectors could be
targeted. Sectors vary from Member State to Member State.
In the UK, for example in 1995 milk quotas, beef and
cereals were targeted sectors for enforcement. Finance
was made available to Member States implementing these
measures, through Regulation 307/91,% which provided for

% Article 3(1) Council Regulation 595/91 OJ (1991) L
67/11.

1 0J (1989) L 388/18, op.cit.

2 Intervention Board Anti-Fraud Unit (1994) 1993 Annual
Report.

3 EC (1994) op.cit.

% commission Regulation 3122/94 OJ (1994) L 330/31
laying down criteria for risk analysis as regards agricultural
products receiving refunds.

% council Regulation 307/91 0J (1991) L 37/5 on
reinforcing the monitoring of certain expenditure chargeable
to the Guarantee Section of the EAGGF. Article 2 specifies
that the Community’s financial contribution towards the
remuneration of supplementary agents and equipment shall be
50% for the first three years and 25% for the fourth and fifth
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additional funds to be made available for the control of
a number of high risk areas for five years. Regulation
4045/89% provided for funds to be made available for the
training of scrutiny officers and the setting up of
computer systems to carry out the scrutiny programme.

In 1990 for the first time minima were set for the
inspection of goods in the Member States: Council
Regulation 386/90" imposed a duty on Member States to
inspect 5% of all goods presented for export.

1.4.4. The uneven nature of control in the third phase

The stepping up of enforcement against EC fraud in the
third phase fell mostly upon the EAGGF Guarantee Section
Fund. Member States were still reluctant to establish
control systems for Structural Funds identical to those
in place to protect the Guarantee Section Fund. In July
1993 the Council adopted six Structural Funds
regulations® to strengthen the principles of
concentration, partnership, programming and
additionality. This had the effect of bringing Structural
Funds fraud enforcement into a phase corresponding to the
second control-coordination phase described earlier with
respect to the EAGGF Guarantee Section Fund. This is
because reinforced partnership means closer collaboration
between the Commission and all the relevant authorities

years.

% op.cit.
7T 0F (1990) L 42.

% council Regulations 2080/93 (FIFG Regulation) 0J (1993)
L 130/1, 2081/93 (Framework Regulation) OJ (1993) L 193/5,
2082/93 (Coordination Regulation) OJ (1993) L 193/20, 2083/93
(ERDF Regulation) OJF (1993) L 193/24, 2084/94 (ESF Regulation)
OJ (1993) L 193/39 and 2085/93 (EAGGF- Guidance Section
Regulation) OJ (1993) L 193/44.
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at national, regional or local level. Reinforced
programming® means that Member States had to start
submitting detailed programming documents, complete with
specific objectives to be attained, and detailed
financial tables showing national and Community finance.
Finally, in view of prior difficulties in implementing
the additionality® principle, the revised Coordination
Regulation stipulated that each Member State had to
maintain, in the whole of the territory concerned, its
public structural or comparable expenditure at least at
the same level as in the previous programming period,
taking into account, however, ’‘the macro economic
circumstances in which the funding takes place’ - this
last concept being rather difficult to unwrap. The Member
States also acquired a duty to provide the financial
information needed to verify additionality when
submitting plans and-regularly during the implementation
of the Community Support Frameworks.

The principle of co-financing is considered to be an
important tool in the control of fraud. It is felt that
Member States have more incentive to prevent and
prosecute fraud when a proportion of purely national
finance is directly involved in the projects. However
specific problems remain, which are explored in chapter
4.

% The last subparagraph in Article 5(2) of Regulation

4253 /88 foresees that in order to simplify and to speed up

programming procedures, Member States may submit in a Single

Programming Document (SPD) the information required for the
regional and social conversion plan referred to in Article

9(8) of Regulation 2052/88 and information required in Article

14(2) of Regulation 4253/88.

® The principle of additionality means that Community

assistance should complement the contributions of the Member

State rather than reducing them. For a discussion on the

application of additionality in the Member States see White, S

and Dorn, N (1996) EC fraud, subsidiarity and prospects for

the IGC: A regional dimension? in European Urban and Regional

Studies, 3(3) 262-266.

27



As far as the control of income fraud is concerned, this
remained a neglected area (see chapter 3) until more
ambitious plans were formulated for the protection of the
financial interests of the Community.

1.5. Fourth (ambitious) phase

The approach to fraud control, until the mid 1990s has
been described as ‘atomistic’® or ’‘fragmentary’®. In
addition to possibly encouraging the possibility of
displacement in criminal activities, the sector by sector
approach has the drawback of adding to the complexity of
the regulatory environment. This ’atomistic’ response to
fraud was felt to be inadequate. The main elements of the
contemporaneous ‘ambitious’ phase are the stepping up of
cooperation, the integration of control, the
reinforcement of Commission powers of inspection and a
recognition of the international and of the organised
crime dimension of fraud and corruption, and of their
money laundering implications.

1.5.1. The stepping up of cooperation

In 1994 the cooperation between Member States and
Commission was stepped up. The Commission set up an
advisory committee for the coordination of fraud
prevention, consisting of two representatives working
alongside anti-fraud services in each of the Member
States. In November 1994 the Commission also set up a

61 see for example Marin, J-C (1994) Legal protection of

the Community’s financial interests: Experience and prospects
since the Brussels seminar of 1989, in Legal protection of the
Community’s financial interests: Experience and prospects
since the Brussels seminar of 1989, Oak Tree Press, Dublin, pp
204-207. [Both book and article have the same title]

62 parras, M (1992) Le Parlement Européen et la protection

juridique des intéréts financiers de la Communauté
Européenne,in EC fraud, ed J. Van der Hulst, Kluwer.
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freephone service, to encourage the reporting of fraud
and set aside 200,000 ECU to reward informants. According
to the Commission, payments to informants are relatively
modest and correspond to the value of the information,
and each informant is checked against an independent
source before being paid. Unlike the situation which now
prevails in the competition field, participating
informants who are guilty of fraud enjoy no privileges,
and cannot expect a lighter fine. The freephone service
has proved successful. In addition, the ’/Black List’
Regulation places duties on Member States to notify the
Commission (who in turn notifies other Member States) and
under certain circumstances, to exclude traders from
funding for periods of up to five years. The political
significance of the Regulation is very considerable since
it establishes a Community system requiring Member States
to circulate information on certain operators and to
adopt preventive measures. The potential of blacklisting
to damage traders’ interests should not be
underestimated, although it must be remembered that it is
confined, in the ’‘Black List’ Regulation, to cases of
irreqularities exceeding 100 000 ECU over a one-year
period (see chapter 4).

1.5.2. Integration of control

Several instruments have been put forward, but not all
are in force at the time of writing. Taken together, they
represent a giant step forward, in that they seek to
reduce control disparities between sectors (through
'horizontal’ first pillar instruments, which cut across
most sectors of the budget), and disparities between the
Member States’ criminalisation of EC fraud (through third
pillar instruments).
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Council Regulation 2988/95: harmonisation of
administrative sanctions

In 1995 a significant step forward was taken. A
’horizontal’ Regulation on the protection of the European
Communities’ financial interests® (or ’PIF’%

Regulation) was adopted under Article 235, which framed
the whole range of Community sanctions and established
rules for the interface of national criminal laws and
Community administrative sanctions.

The ’‘PIF’ Regulation (see appendix B) sets out a legal
framework for Community administrative sanctions. It
starts by giving the Member States a common definition of
’irreqgularity’. Irreqularity in this context means any
infringement of Community law resulting from an act or
omission by an economic operator, which has, or would
have, the effect of prejudicing the general budget of the
Communities or budgets managed by them, either by
reducing or losing revenues accruing from own resources
collected directly on behalf of the Communities, or by an
unjustified item of expenditure.® ’Resources collected
directly on behalf of the Communities’ excludes VAT, a
small proportion of which only comes indirectly into the
budget of the Communities. For the purpose of applying
the Regqulation, criminal proceedings may be regarded as
having been completed where the competent national
authority and the person concerned have come to an

arrangement.%

6 Council Regulation 2988/95 OJ (1995) L 312/1.
4 From the French ’‘Protection des Intéréts Financiers’.

6 Article 1(2) of Council Regulation 2988/95 0J (1995) L
312/1.

% Eleventh Preamble of the ‘PIF’ Regulation, OJ (1995) L
312/1.
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The Regulation also lists Community sanctions available
to national authorities for intentional irregularities.®
These vary from the payment of an administrative fine to
a loss of security or deposit.® Such sanctions may be
suspended if criminal proceedings have been initiated
against the person concerned in connection with the same
facts.® A limitation period of four years is set for
proceedings.” In its third title, the Requlation adopt
general rules for checks, whether they be performed by
the Member States, or the Communities’ institutions. In
its third title, concerned with checks, it refers to more
detailed provisions concerning on-the-spot checks and
inspections to be adopted discreetly.”

'PIF’ Convention: harmonisation of criminal sanctions

The 1976 project” for a Convention on the Protection of
Community Financial Interests of the European Communities
was resurrected in the early 1990s. The final text was
agreed in July 1995 under the French Presidency of the
Council, and published in the Official Journal in

¢ Article 5 of ‘PIF’ Regqulation OJ (1995) L 312/1.

® Article 5(1) (a) and (f) of ’PIF’ Regulation OJ (1995) L

312/1.

® Article 6(1) of ‘PIF’ Regulation O0J (1995) L 312/1.
7 Article 3(1) of ’‘PIF’ Regulation OJ (1995) L 312/1.
! see Article 10 of ’'PIF’ Regulation OJ (1995) L 312/1.

 see Draft for a Treaty amending the Treaties

establishing the European Communities so as to permit the
adoption of common rules on the protection under criminal law
of the financial interests of the Communities and the
prosecution of infringements of the provisions of those
Treaties and amending the Treaty establishing a Single Council
and a Single Commission of the European Communities so as to
permit the adoption of common rules on the liability and
protection under Criminal Law of Officials and other Servants
of the European Communities, OJ C (1976) 222.
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November 1995.7 It has yet to be ratified. The
Convention defines the concept of fraud affecting the EC
budget, lays an obligation on the Member States to
provide criminal penalties in cases of serious fraud,
including custody for cases involving over 50,000 ECU.
The signatories will also have to make provisions in
their national laws for heads of businesses to be
declared criminally liable in case of fraud. It lays a
duty on the Member States to cooperate in deciding which
State will prosecute. This requirement has in view the
’‘centralisation’ of prosecution in a single Member State
where possible. Furthermore, Member States will have a
duty to transmit to the Commission the text of the
provisions transposing into their domestic law the
obligations imposed on them under the provisions of this
Convention. The European Court of Justice has
jurisdiction to decide on disputes between Member States
if no solution is found within six months.

on the spot checks Regulation: Commission powers
reinforced

A Regulation concerning on-the-Spot Checks and
Inspections, was adopted but is not yet in force.™

The proposed Regulation” concerning on-the-Spot Checks

 convention on the Protection of the European
Communities’ Financial Interests OJ (1995) C 316/48.

 See European Commission Secretariat General UCLAF
(1995) Proposal for Council Regulation concerning on-the-spot
checks and inspections by the Commission for the detection of
frauds and irregularities detrimental to the financial
interests of the European Communities SEC(95)915Final.

5 see UCLAF (1995) Proposal for Council Regulation
concerning on-the-spot checks and inspections by the
Commission for the detection of frauds and irregularities
detrimental to the financial interests of the European
Communities, SEC(95\09151; also General Secretariat of the
Council DG FII (1996) amended draft for the subgroup on
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and Inspections by the Commission for the detection of
frauds and irregularities detrimental to the financial
interests of the European Communities authorizes the
Commission to send Commission officials to carry out on-
the-spot checks at central, regional or local level on
any economic operator directly or indirectly receiving a
financial benefit from the European Communities. The
Regulation also defines the powers and duties of the
Commission controllers. Officials of the Member State may
take part in the inspections. The Commission may ask
officials of Member States other than that on whose
territory inspections and checks are being performed to
take part in them. The Commission may also resort to
outside bodies to provide technical help.” All
information collected is covered by the rule of
confidentiality and the Community’s provisions on data
protection.” It is envisaged that this regulation should
help to speed up the investigation of complex
transnational cases.

[The] entry into force of the Regulation should make
the beginning of a new phase of Community
legislation designed to define more clearly the
Community’s powers of inquiry at sectoral level,
through new regulations or the refinement of

existing regulations.”™

protection of financial interests, 30 April. The vote which
was meant to take place on 3 June 1996 was delayed because of
the British non-cooperation stance over the British beef
crisis, but in July 1996 the Commission hoped that the
Regulation could still be agreed before the end of 1996.

% Article 4(3) of proposed on-the-spot checks Regulation.

7 Article 6(1) of proposed on-the-spot checks Regulation.

7 European Parliament (1996) Report (Consultation
Procedure) on the proposal concerning on-the-sport checks and
inspections by the Commission for the detection of frauds and

irreqularities detrimental to the financial interests of the
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The Regulation reinforces the Commission’s existing
powers of inspection, and some Member States believe that
this places the Commission at the limit, or beyond its
powers of direct intervention in the Member States.
Notwithstanding the extension of inspection powers
proposed in the Regulation, checks will continue to rest
and depend on the principle of cooperation with national
agencies and officials.

Protocols to the ’PIF’ Convention

Two protocols have been added to the ‘PIF’ Convention.
They deal respectively with money laundering and judicial
cooperation and with the corruption of EC and national
officials, in cases involving EC funds.

A proposition for a protocol to the ’PIF’ Convention was
adopted by the Commission in December 1995. It deals with
money laundering and judicial cooperation. It lays out
the responsibility of legal persons, criminalised the
laundering of fraud profits. It gives detailed rules for
direct judicial cooperation and for determining which
Member state takes the lead role for prosecution of
transnational frauds. It lays out the competence of the
European Court of Justice.

As the emphasis of control shifted to trade rather than
farming, corrupt practices were increasingly highlighted
in cases. For example, procurement frauds affecting the
Structural Funds, and the evasion of duties were often
carried with the connivance of officials. An anti-
corruption protocol was added to the ’PIF’ Convention. A
more ambitious instrument, an anti-corruption convention
still under discussion in 1997, proposes to extend the
measures contained in the Protocol, whether the financial

European Communities, rapporteur: Diemut Theato, MEP, April.
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interests of the European Communities are involved or
not. These measures are examined in detail in chapter 6,
which deals specifically with the fight against
corruption.

3 1.5.3. Conclusion

In the 1980s it became apparent that the fast-enlarging
Community budget attracted commensurate fraud, so
measures to counter fraud affecting the EC budget were
increasingly incorporated into sectoral regulations.
These sectoral regulations place duties on the Member
States to take appropriate measures to prevent
irregularities, such as surveillance or checks based on
risk analysis, but also to report certain irregqgularities
and recover funds.” For instance a 1995 sectoral
regulation agreed on the basis of Article 43, the ’Black
List’%® Regulation, targets traders claiming from the
EAGGF Guarantee Section.

One effect of this sectoral approach has been that more
attention has been paid to policing certain sectors of
the EC budget than to others. On the income side of the
budget, Member States are likely to carry on resisting
any Commission interference with their sovereign right to
raise taxes.

The unevenness of the control space was finally addressed

” council Regulations 729/70 O0J (1970) L 94; 283/72 OJ
(1972) 36; 595/91 OJ (1991) L 67; 4253/88 OJ (1988) 1 374;
Commission Regulation 1681/94 OJ (1994) L 178; Council
Regulation 1164/94 OJ (1994) L 130; Commission Regulation
1831/94 OJ (1994) L 191.

% council Regulation 1469/95 OJ (1995) L 145/1
implemented by Commission Regulation 745/96 OJ (1996) L
102/15.
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through the ’PIF’ Regulation,® which confirmed the
effectiveness of this system of penalties already in
place for the Common Agricultural Policy and drew on the
impetus provided by the Council’s call for the
introduction of Community administrative penalties in
areas other than agriculture.® Due to the near-collapse
of the transit system, attention began to shift more
noticeably to traders unlawfully claiming refunds or
evading duties and the computerisation of the transit
system was planned. However it is noticeable that anti-
fraud appropriations dropped significantly in 1996. The
financing for the central development of the
computerization of the transit system, for example (under
BS) was greatly reduced during the course of the 1996
budgetary procedure, casting doubts as to whether the
system will be operational in 1998 as originally
planned.® Thus budgetary considerations continue to play
a key role in the fight against fraud.

81 council Regulation 2988/95 OJF (1995) L 312/1 on the
protection of the European Communities’ financial interests.

2 European Commission (1996) Protecting the Community’s
financial interests The fight against fraud Annual Report for
1995, COM(96) 173, page 11.

¥ European Commission (1996) Rapport Intermédiaire sur le
transit, SEC(96) 1739, Annex V.
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CHAPTER 2. THE INSTITUTIONS AND THE FIGHT AGAINST FRAUD

2.1. Powers and responsibilities, agenda for change

As part of the consultation process leading to the IGC,
the institutions have taken the opportunity, inter alia,
to highlight some of the conundra, and difficulties they
experience in relation to the protection of EC finance.
They have, at times been able to make very specific
proposals for change (see for example the European Court
of Auditors). This chapter considers the existing powers
and responsibilities of the institutions with respect to
fraud control, (without going into the intricacies of the
budgetary process itself) and discusses the agenda for
change arising from the work carried out in preparation
for the IGC.*

2.2. The Commission

The Commission is the executive organ of the
Communities,® and also its budgetary authority.® Its
duties go beyond mere implementation of legislation,
since it can make legislative proposals on its own
initiative. Its power is however circumscribed,® since
it may not make any proposals with appreciable budgetary
implications unless it can guarantee that the proposal
could be financed within the limits of the revenue
available.

¥ see also White, S (1995) Reflections on the IGC and the
protection of the financial interests of the EC in AGON,
number 10, 10-13.

% Article 155 EC.

8 Articles 203(3) EC and 205 EC.
8 Article 201A EC.
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Unlike a national, or a federal executive, the Commission
has no tax-raising powers. The Member States are
responsible for the collecting and making available of
their GNP and VAT contributions, as well as Customs and
other duties to the Community budget. Furthermore the
Commission only spends a small proportion of the budget
directly. The Member States are responsible for the
collecting and making available of revenue, and also for
most of the budget expenditure.The Commission also
depends on the Member States for the protection of the
financial interests of the European Communities, and has
endeavoured to find out how such protection works in
practice.® In this the work of the national associations
of lawyers for the protection of the financial interests
of the European Communities,® with their journal AGON
acting as a conduit for discussion and information, must
be noted.

The Commission works closely with its budgetary control
‘partners’ (Council and European Parliament) through the
budgetary control committee. The relationship of the

¥ A series of reports have been commissioned by D-G XX
(Financial Control) in each Member State, followed by
synthesis reports: for example, in 1993, report of the study
on the systems of administrative and criminal penalties of the
Member States and general principles applicable to Community
penalties SEC(93) 1172 (Known as the ’Delmas-Marty Report’);
in 1995 Comparative analysis of the reports supplied by the
Member States on national measures taken to combat
wastefulness and the misuse of Community resources, November;
also in 1995, report on Whistle blowing, fraud and the
European Union (synthesis carried out by Public Concern at
Work); in 1996, La transaction dans l1/’Union Européenne,
rapport de synthése (Known as ‘Labayle Report’).

¥ The first association was constituted in Italy in
October 1990, and by 1993 all Member States had an
association. See also De Moor, L (1993) The Associations of
Lawyers for the Protection of the Financial Interests of the
European Community (Speech to the founding symposium of the
European Criminal Law), in Europdische Einiging und
Europdisches Strafrecht, ed U. Sieber, Carl Heymanns Verlag,
Bonn, 29-33.
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Commission with the European Court of Auditors, often in
the past strained by long drawn-out contradictory
procedures,® has now improved.

2.2.1. IGC agenda

The position of the Commission in relation to the
protection of the financial interests of the European
Communities, it suggests in its IGC report, remains
paradoxical on two grounds.” Firstly, at the moment
Council measures to control expenditure and combat fraud
require an unanimous vote,®” whereas a qualified majority
is enough to act as the budgetary authority and determine
expenditure and revenue levels.” This means that
potentially one Member State can veto a measure aiming to
protect the financial interests of the European
Communities, whilst no such possibility exists in the
determination of revenue or expenditure. Secondly, the
Commission alone is responsible for budget execution,*
whereas the management of expenditure is mostly
decentralised.

Notwithstanding the paradoxical position the Commission
finds itself in, it has been able to improve the

% This procedure involves audit letters and reports being

sent to the auditee with a request for a written reply within
a given time-limit. The reply may be preceded by bilateral
discussions in order to clarify any matters in dispute. In
keeping with this practice, the Annual Report of the ECA
includes responses from the institutions.

! see European Commission (1995) Préparation CIG 1996

contribution du Conseil, information aux délégations
extérieures de la Commission, info-note number 20/95, May;
also European Commission (1995) SEC (95) 731 Final, Report on
the operation of the Treaty of the European Union, May.

 For example under Article 235 EC and 209 EC.
% Article 203 EC.
% Articles 205 EC and 20la EC.
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coordination of its anti-fraud work through the work of
UCLAF and COCOLAF.

2.2.2. The work of UCLAF

Since 1988 the Commission has been assisted in its fight
against fraud by UCLAF (the coordinating unit for the
fight against fraud), set up in order to replace the
inter-service group responsible for on-the-spot checks
which was attached to DG XX (Financial Control). The
unit’s main aim when it came into existence was to
coordinate anti-fraud policy and effort within the
Commission. To emphasize the general broad-based nature
of its duties, it was decided to place UCLAF within the
Secretariat General of the Commission rather than within
an existing Directorate-General.®” The majority of the
130 UCLAF personnel have been employed, in their
respective Member States, in Customs, Police services
with responsibility for financial crime, national audit
offices, agricultural ministries’ verification
departments, etc.%

UCLAF is responsible in the Commission for all aspects of
the fight against fraud affecting the budget. It is split
into six divisions, dealing respectively with
legislation, intelligence gathering, Structural Funds,
own Resources, and two separate divisions handling
agriculture. Its operational mission is primarily to
support the Member States where they need co-ordination
with other Member States and the relevant services of the
Commission. UCLAF fulfils its mission mainly by

% See Knudsen, B (1994) Global programme of the European

Community’s fight against fraud, in The legal protection of
the financial interests of the Community: Progress and
prospects since the Brussels seminar of 1989, Oak Tree Press,
Dublin, pp 247-251.

% see European Commission, UCLAF (1996) 17 questions on

fraud, February.
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investigation into suspected fraud cases with the aim of
both establishing the sums at risk to be recovered and
preparing a case suitable for submission to public
prosecutors in the Member States. Such cases are entered
into UCLAF’s IRENE database and now number over 20,000.%
Whilst UCLAF has the power to request that investigations
be carried out by the competent services of the Member
States involved, it may also take the lead in an
investigation, while maintaining co-operation with the
Member States concerned. This course of action is taken
when the investigation cannot be carried out effectively
without coordination with other Member States; for
example, where elements of an important fraudulent
operation appear to exist in various Member States
simultaneously, or where evidence has to be obtained
outside the Community. UCLAF also takes part in bringing
forward legislative proposals which tighten legislative
loopholes, seek equivalent treatment of EU fraud at both
the administrative and criminal level, and give the
Commission the power to undertake on-the-spot controls.

2.2.3. COCOLAF

In 1994 an advisory Committee for the coordination of
fraud prevention was set up under Article 209a.%® The
Commission consults the Committee, made up of two
representatives from each Member states, on matters
relating to the prevention and the prosecution of fraud
affecting the EC budget. This can be seen as an addition
to the ’‘sectoral’ Committee approach adopted hitherto,
and thus an attempt to deal with the protection of the
financial interests of the European Communities cross-

sectorially.

9 see newspaper article: ’‘Commission fraudbusters hot on
the scent of misused Union funds’ (feature) in European Voice,
10-16 October 1996, page 19.

% commission decision 94/140 OJF L 61/27.
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2.3. The European Court of Auditors

In view of the key role played by the European Court of
Auditors in highlighting financial mismanagement and
fraud, a slightly longer section is dedicated to its role
and agenda for change.

2.3.1. Duties and powers

The creation in 1977 of a Court of Auditors, with
specific responsibility for the external audit® of
Community revenue and expenditure, followed from the
creation of an autonomous budget of the European
Communities, separate from those of the Member States,

10 since the

and managed by the European Institutions.
implementation of the Treaty on European Union, the now
re-named European Court of Auditors (ECA henceforth)
occupies the rank of European Institution together with
the Commission, Council, the Court of Justice and the
European Parliament.!” This means, inter alia, that the
ECA now has the power to defend its own opinions against
other Community institutions in law. It acts as an

external, independent auditor of European public

» An external audit is carried out by a body which is
external to and independent of the auditee, the purpose being
to give an opinion on and report on the accounts and the
financial statements, the regularity and legality of
operations, and/or the financial management (Everard, P and
Wolter, D (1989) Glossary Selection of terms and expressions
used in the external audit of the public sector, OOPEC).

1® The Court of Auditors of the European Communities (now
European Court of Auditors) was created by the Treaty of 22
July 1975, signed in Brussels, but did not become operational
until 25 October 1977 when it took over from the EEC and
Euratom Audit Board and from the ECSC Auditor.

100 Article 4 EcC.
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finances. The ECA is a collegiate body'® without
judicial, or decision-making powers.!® Notwithstanding
these institutional constraints, it has been coined as
’‘the financial conscience’ of the Union!® and more
colourfully by the media as ’‘the watchdog snapping at the
heels of the institutions’.!” As such it acts as a
catalyst in the fight against waste and fraud. The ECA'’s
institutional presence, however, is felt mostly through
its reports and opinions,!® and as such its power is one
of persuasion in relation to the Commission in
particular.

Generally speaking, the ECA has a duty to assist the
European Parliament and the Council in exercising their
powers of control over the implementation of the
budget,!” a task carried out mainly within the procedure
for the discharge in respect of the implementation of the
budget.!® This includes submitting observations,
particularly in the form of Special Reports, on specific
questions and delivering opinions at the request of one
of the other institutions of the Community.!” The ECA

12 Article 188c(4) EC, third indent replacing Article 206b
(3) EEC states that ’/ It [The Court] shall adopt its annual
reports, special reports or opinions by a majority of its
members. "’

18 see Bugnot, P (1982) La cour des comptes des
communautés européennes Premier bilan, in Revue du Marché
Commun, 609-623.

1# court of Auditors (1995), po. cit. pp 8-12.

15 see newspaper article: ’‘Watchdog snapping at the heels
of the institutions’ in European Voice, 10-16 October 1996,
page 19.

16 The most important of these is the Annual Report,
published in the Official Journal in November each year.

17 Article 188c (4) EC, fourth subparagraph.
18 Article 206(1) EC.
1% Article 188c(4) EC, second subparagraph.
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draws up an Annual Report after the close of each
financial year, which is forwarded to the other
institutions of the Community and is published, together
with the replies of these institutions, in the Official
Journal of the European Communities.!® The nature of the
ECA’s role and responsibilities point to a natural
alliance with the European Parliament, and a constant
dialogue with the Commission, whose responsibility it is
to maintain budgetary discipline in accordance with the
principle of sound financial management and to implement
the budget.!!!

It has been suggested that the powers of the ECA, which
have already helped to improve Community financial
procedures, have only marginally changed since 1977.12

Be that as it may, the bulk of the work undertaken by the
ECA has increased in line with the budget. At present it
employs some 250 staff to audit revenue and expenditure
representing approximately 4-5% of the total budgets of
all the Member States.!'" The European budget alone has
been multiplied by a factor of 2.7 in ten years, rising
from 28 800 million ECU in 1985 to 79 800 million ECU in

10 Article 188c (4) EC, first subparagraph.

1l Articles 201 and 205 EC; Article 22(1), first
subparagraph of the Financial Regulation.

12 church, J and Phinnemore, P (1994) European Union and
European Community A handbook and Commentary on the post-
Maastricht Treaties, Harvester Wheatsheaf, 292-294.

13 European Court of Auditors (1995) The European Court of
Auditors Auditing the finances of the European Union, June, p
13.
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1995.!" The ECA carries out the audit!"® which is based
on records, and if necessary, performed on the spot at
the institutions of the Communities and in the Member
States.!® It examines the accounts of all revenue and
expenditure of all bodies set up by the Community for
legality and correctness in so far as the relevant
constituent instrument does not preclude such
examination.!” It also examines whether financial
management has been sound.!®

The Treaty on European Union has added one new element to
the ECA’s tasks. It is now required to provide the
European Parliament and the Council with a Statement of
Assurance (SOA or DAS) as to the reliability of the
accounts and the legality and regularity of the
underlying transactions.!” The specific role of the ECA
in testing the integrity of financial systems takes even
more importance in the light of this new duty. The first

14 English version of the Report by the Court of Auditors
to the ’Reflection Group’ on the operation of the Treaty on
European Union, May 1995, page 2.

5 Article 188a EC.
16 Article 188c (3) EC, first subparagraph.

7 Article 188c (1) EC, first subparagraph. The principle
bodies audited on this basis are: the general budget of the
Union and of the EEA, Community loans and borrowings, the
Euratom Supply Agency, the European Centre for the Development
of Vocational Training in Berlin, the European Foundation for
the Improvement of Living and Working Conditions in Dublin,
the European Schools, JET (Joint European Torus - research
project on thermonuclear fusion), the EAC (European
Association for Cooperation).

% Article 188c(2) EC, first subparagraph; Article 2 of
the Financial Regulation states that the budget appropriations
must be used in accordance with the principles of sound
financial management, and in particular those of economy and
cost-effectiveness. Quantified objectives must be identified
and the progress of their realization monitored.

11 Article 188c(1l) EC, second subparagraph.
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SOA'® was delivered in November 1995 and found that the
accounts for 1994 accurately reflected the revenue and
expenditure, as well as the financial situation, of the
Union, although their informative value should be
improved. However it was not possible to give an
assurance that all chargeable imports had actually been
declared and had yielded the corresponding revenue. With
regards to the expenditure part of the budget, there were
too many errors in the transactions underlying the
payments entered in the accounts for the court to be able
to be able to give a positive global assurance of their
legality/regularity. This, one would assume, sets the
tone for future SOAs.

In the introéuction to its 1993 Annual Report, the ECA
points out that many of the problems it identified in
accounting and financial management in 1983 had not yet
been overcome. The ECA deplored that the development of
Community activities had not been accompanied, either in
the Commission or in the Member States, by a commensurate
development of the necessary financial management.
Furthermore, control systems and insufficient resources,
both in quantity and in quality, had been allocated to
ensuring the best use of public money.? As a rule, it
seems that the follow up of reports has been largely
unsatisfactory,!”? and that the ECA’s influence has left
something to be desired.

120 Buropean Court of Auditors (1995) Statement of

Assurance concerning activities financed from the general
budget for the financial year 1994.

121 court of Auditors Annual Report for the 1993 financial
see supra, page 5.

12 see O’Keefe, D (1994) The Court of Auditors, in

Institutional dynamics of European integration Essays in
honour of Henry G. Schermers, Volume II, eds. D. Curtin and T.
Heukels, Martinus Nijhoff Pubs, page 183.
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2.3.2. The ECA’s consultative role

The present system distinguishes between compulsory and
optional consultation. Under Article 209 EC, the ECA must
be consulted during the legislative process, with respect
to financial regulations - when they specify a procedure
to be adopted for establishing the budget and for
presenting and auditing accounts!'® when the methods and
procedures with regards to cash payments are being
determined,'” and finally when rules convening the
responsibility of financial controllers, authorizing
officers, and concerning appropriate arrangements for
inspection are concerned.!” These are, in fact, quite
limited circumstances obliging the other institutions of
the Union to consult the ECA.

The ECA may be consulted on matters not covered under
Article 209. Under Article 188c(4) EC the ECA may, at any
time, submit observations, particularly in the form of
special reports, on specific questions and deliver
opinions at the request of one of the institutions of the
Community.!”® These special reports usually record the
audit results obtained in specific management areas. In
fact it looks as if only moderate use is made of the
option to seek an opinion from the ECA. Out of 66
opinions produced between 1977 and 1990, 48 were produced
under Article 209 (the compulsory procedure) and only 18

13 Article 209(a) EC.

4 Article 209 (b) EC.

125 Article 209(c) EC.

126 Article 206a (4) EEC, second subparagraph was replaced
by Article 188c (4) EC, second subparagraph. The phrase
’'particularly in the form of special reports’ was added to the

latter for clarification.
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under Article 206a EEC (the optional procedure).'” The
ECA also produces reports sui generis.

Sitting rather uncertainly between those circumstances
when other Community bodies must consult the ECA and
those when they may, there has arisen an intermediate
category of uncertain obligation, which perhaps we may
call good intentions. For example, an agreement had been
concluded between the Commission and the ECA, whereby the
European Commission undertook, firstly, to propose that
the Council should consult the ECA regarding any
proposals which have a significant effect on the
financial and budgetary mechanisms of the Communities
and, secondly, to consult the ECA with regard to any
similar measures within the scope of its own powers. But,
according to Strasser, it seems that this agreement has
had hardly any effect.!® As a result the ECA was not
asked for an opinion on the draft Regulation on the
protection of the Community’s financial interests.!'®
Undeterred, the ECA produced an opinion in February
1995.' This opinion was not, however, published in the
Official Journal. It is not surprising that, in its
submissions to the IGC Reflection Group, the ECA asked
for the compulsory procedure to be extended to any draft
legislation which affects the Community’s budgetary and
financial mechanisms, particularly if they involve
financial control.

127 see Strasser, D (1991) The finances of Europe, p 277.
18 strasser, D (1991) The finances of Europe, p 277.

1% council Regulation 2988/95 OJ L 312/1 on the

protection of the European Communities’ financial interests.

30 opservations de la Cour des Comptes sur la proposition

de réglement (CE, EURATOM) relatif a la protection des
intéréts financiers des Communautes ainsi que sur une
proposition d’acte portant établissement de la convention
relative a la protection des intéréts financiers des
Communautés (document COM (94) 214 final du 15 Juin 1994),
February 1995.
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2.3.3. Budgetary control

The ECA objects to basic principles of financial control
being flouted. The principles of separation of roles in
financial control, and the principle of budgetary unity
in particular have an important role to play in fraud
(and corruption) prevention. The separation of roles
means that the different roles of the various financial
officers managing the funds be clearly defined and
mutually exclusive. The principle of budgetary unity
requires that all financial transactions concerning a
public body be brought into a single document known as
its budget, which is then voted on by its budgetary
authority.” Some attention is now paid to these
principles and to their importance for the development of
a Union whose activities, rather than being criminogenic,
must be transparent, democratic, and cost-effective.

(i) Principle of separation of roles in internal
control!*

One basic principle of financial control is that the
management of funds be kept separate from the monitoring
of their utilization. This basic principle of financial
control is flouted when this function of independent
surveillance is carried out by the same department whose
expenditure is to be scrutinized.

Bl Article 199 EC; Article 4 of the Financial Regulation;
also Schmitt, V (1988) Dix ans de travaux de la cour des
comptes européenne Essai de typologie pp 282-283; Strasser,
1991, The finances of Europe p 42.

32 Internal control is defined as ‘all the procedures and
means making it possible to comply with the budget and the
rules in force, to safeguard assets, ensure the accuracy and
reliability of accounting data and facilitate management
decisions, in particular by making financial information
available at the appropriate time.’ (Everard, P and Wolter, D
(1989) Glossary Selection of terms and expressions used in the
external audit of the public sector, OOPEC).
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In relation to the European budget this means that the
duties of the authorizing officer, financial controller
and accounting officer are mutually incompatible.!®® The
authorizing officer alone is empowered to enter into
commitments regarding expenditure, to establish
entitlements to be collected and issue recovery orders
and payment orders.!® Each institution has an accounting
officer, who is responsible for the collection of revenue
and the payment of expenditure! The accounting officer
alone is empowered to manage moneys and other assets and
is responsible for their safekeeping. The financial
controller is responsible for monitoring the commitment
and authorization of all expenditure and the
establishment and collection of all revenue. The
financial controller acts as ’‘internal auditor’ and is
thus responsible for monitoring the commitment and
authorization of all expenditure and the establishment
and collection of all revenue.!*

Title V of the Financial Regqulation only offers vague
definitions of the roles of financial officers. However
Article 126 of the Regulation requires that /[I]n
consultation with the European Parliament and the Council
and after the other institutions have delivered their
opinions, the Commission shall adopt implementing
measures for this Financial Regulation.’ This requirement
is reiterated in Article 209(c) EC: ‘[T]he Council [...]
shall [....] lay down rules concerning the responsibility
of financial controllers, authorizing officers and
accounting officers, and concerning appropriate
arrangements for inspection.’

33 Article 21, fourth subparagraph of the Financial
Regulation.

34 Article 21 of the Financial Regqulation.
35 Article 25 of the Financial Regulation.
36 Article 24 of the Financial Regulation.
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Although they have been hailed as a priority by the EcCA
for several years,' such implementing rules have yet to
be agreed. As a result there sometimes occurs a
’slippage’ in the separation of functions within the
system of internal financial control. The financial
controller gives an ex-ante approval to the authorizing
officer. This prior approval all too often has the effect
of encouraging the authorizing officer to offer his
subsequent approval. Although the financial controller
has the power'® to submit an expert report to his
institution (in particular with relation to the principle
of sound management), he may be, as the ECA observes,
naturally reluctant to do this in respect of expenditure
for which he has already granted ex-ante approval. As a
rule, the ECA has been very critical of internal
financial control. In some cases, it reports a lack of
rigour. It notes that in 1993 advance payments were made
by the Commission on a guasi-automatic basis and on the
basis of very superficial checks,!* without proper
examination of the underlying transactions.!

Furthermore in 1992 the Commission granted financial
assistance for the organization of 20 scientific
conferences concerned with the coordination of projects
in the Member States. In two cases, it even made ‘advance
payments’ even though the conferences in question has
ended several weeks earlier. Despite the fact that in
five cases those who received the advance payments failed
to submit their final accounts, this failure did not

37 see for example Lelong, P (1989) La cour des comptes
des communautés européennes: Sa mission, son bilan, 1/Europe
en formation, number 274, pp 35-44.

133 Article 40 of Regulation 3418/93 laying down
implementing procedures for the Financial Regulation.

3%  Court of Auditors Annual Report for the 1993 financial
year, OJ (1994) C 327, p 164, 9.6.

40 jpid, 9.6.
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elicit any reaction from the Commission.'! They may also
be carried out without the necessary, complementary,
external audit. In 1993 the Commission adopted a plan of
action in order to improve the quality of the European
Development Fund’s financial management, which hitherto
did not come under the ambit of the ECA. The reasons
advanced by the Commission for excluding Development Fund
from the external audit of the ECA was that the
Directorate-General for Development Aid had built up a
satisfactory financial control system of its own. The ECA
opposed this view, because it found it to be
contradictory to the principle of separation of functions
(found in Article 21 of the Financial Regulation). The
Directorate-General for Development Aid had not only
assumed sole responsibility for financial control, but
also for accounting. On examination of the EDF’s
financial management, the ECA found that there were many
operations whose eligibility was questionable. The
Commission was not able, for example, to identify the
various transactions accounting for a sum of at least 2,5
million ECU.!? The ECA concluded that a body appointed

by the institution should make an investigation to
determine how far individuals were liable in the
Commission’s departments.!® But in the absence of a
disciplinary framework defining liability, this may be
difficult.

(ii) Principle of budgetary unity

If the separation of functions has an important role to
play in preventing corruption, the principle of budgetary
unity helps to ensure the equally important democratic
accountability and transparency in Community finance.

¥l jpid, 11.38(e).
42 jpid, p 271.
43 Ibid, pp 284-285, 15.117-15.126.
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In 1967 the budgets of the three communities were
merged.!¥ This helped to bring about the observance of
the principle of budgetary unity, which requires that all
financial transactions concerning a public body should be
brought into a single document known as its budget, which
is then voted on by its budgetary authority.!¥ The ECA
examines the accounts of all bodies set up by the
Community only in so far as the relevant constituent
instrument does not preclude such examination,!®® so it

is not the case at the moment that all the Community’s
revenues and expenditure appears in the budget. Thus,
there remain important exceptions to the principle of
budgetary unity.’ For example, in its Annual Report for
the financial year 1993, the ECA points out that in

the context of several contracts signed with the Council
of Europe in Strasbourg (about 1,5 Million ECU), the
Commission agreed to subordinate the ECA’s audit rights
to the provisions of the Financial Regulation of the
Council of Europe and only to authorize them to be
exercised via the Council of Europe’s Audit Committee.
Situations of this sort undermine the audit powers of the
ECA as laid down in the Treaty and given concrete

4 see Article 20 of the Treaty signed in Brussels on
April 1965, and which came into force on 1 July 1967 (known as
the Merger Treaty) as amended by Article 10 of the Treaty of
Luxembourg. The EEC budget, the operational budget of the EAEC
and the administrative budget of the ECSC were merged into a
single budget.

45 Article 199 EC; Article 4 of the Financial Regulation;
also Schmitt, V (1988) Dix ans de travaux de la cour des
comptes européenne, pp 282-283; Strasser, 1991, The finances
of Europe p 42.

46 Article 188c (1) EC.

47 see for example Strasser, D (1991) The finances of
Europe, pp 44-47.

48 court of Auditors Annual Report for the 1993 financial
year, OJ (1994) C 327, page 254, 14.90 on cooperation with the
countries of Central and Eastern Europe.
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expression, in the case in point, in Article 87, fifth
subparagraph of the Financial Regulation, which states
that ‘the grant of Community funds to beneficiaries
outside the institutions shall be subject to an audit
being carried out by the ECA on the utilization of the
amounts granted’/. This has lead the ECA to argue that it
should be entitled to audit all revenue and expenditure
managed on behalf of the Community.® At present Article
188c(3) EC does not cover the inspection of records in
institutions which are independent from the Member States
and were not set up by the Communities (for example, the
European Investment Bank)!* or bodies set up by and
managing funds for the Communities, but whose constituent
instrument does not provide for control by the ECA (for
example, the International Olive 0il Council). Within the
context of the 1996 IGC, the ECA has proposed that the
same Article be amended so as to include them (see part
iv)."! In addition the field of application of the ECA’s

4 court of Auditors report for the IGC, op.cit., p 4.

30 Articles 198d and 198e EC; also Protocol annexed to the
Treaty on European Union, 1992. The EIB’s task is to
contribute to the balanced and steady development of the
common market in the interests of the Community. It does this
by granting loans and giving guarantees which facilitate the
financing of projects. This includes projects in less-
developed regions, modernisation or development projects and
projects of common interest in several Member States. It also
facilitates the financing of investment programmes in
conjunction with assistance from the structural funds and
other Community financial instruments.

51 The proposed amended text reads (emphasis added): ‘The
audit shall be based on records and, if necessary, performed
on the spot in the other institutions of the Community, on the
premises of any body which manages revenue and/or expenditure
on behalf of the Community and in the Member States.’ The rest
of the subparagraph remains unchanged, whilst the next
subparagraph reads: ’‘The other institutions of the Community,
any body that manages revenue and/or expenditure on behalf of
the Community and the national audit bodies or, if these do
not have the necessary powers, the competent national
departments, shall forward to the Court of Auditors, at its
request, any document or information necessary to carry out
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audit powers should be clarified in areas which are not,
or are only partly, covered by the 1992 Treaty on
European Union. The ECA is now required to audit
expenditure incurred under the second and the third
pillars and which is chargeable to the budget of the
European Communities.!” It has also been asked to audit
expenditure chargeable to the Member States on a sliding
scale basis (for example the EUROPOL budget) so it argues
that these new duties should be acknowledged. It
therefore suggests that it should be included under
Article E EC, together with the other institutions.'®® In
order to consolidate its auditing powers, the ECA argues
that it should have access to the European Court of
Justice for rulings on disputes arising from its lack of
access to records. Although access to records must be a
sine qua non of auditing, such access has occasionally
been refused to the ECA (by the Commission, the Member
States or private concerns) which is then unable to
appeal against the decision.!® Although other European
institutions and their financial personnel have access to
the Court of Justice, the ECA has no such access if
disputes arise in the performance of its auditing duties.
To guarantee the ECA access to the Court of Justice would

its task’. Article 188c(3) EC does not explicitly cover access
to the records of private beneficiaries.

152 Article J.11, paragraph 2, first sub-paragraph and
Article K 8, paragraph 2, second sub-paragraph, first indent.

153 The proposed amended Article E EC reads (emphasis
added): ‘The European Parliament, the Council, the Commission
(...) the Court of Justice and the Court of Auditors shall
exercise their powers under the conditions and for the
purposes provided for, on the one hand, by the provisions of
the Treaties establishing the European Communities and of the
subsequent Treaties and Acts modifying and supplementing them
and, on the other hand, by the other provisions of this
Treaty.’

14 Article 188c (3) EC.
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entail two additions to the Treaty.!

This state of affairs has lead the ECA to prioritise
budgetary unity within the framework of the 1996 IGC:
‘The Court should be automatically entitled to audit all
revenue and expenditure managed on behalf of the
Community’!® - so that no Community income or
expenditure be outside the reach of democratic control.

2.4. The European Court of Justice

The European Court of Justice (ECJ henceforth) ensures
that the law is observed in the interpretation and
application of the EC Treaty. The Treaty on European
Union broke new ground by giving the ECJ the power to
fine Member States that fail to comply with its
judgements [Article 171(2)]), but it excluded the new
fields of Common Foreign and Security Policy (CFSP
henceforth) and Justice and Internal Affairs (JHA
henceforth), save when conventions adopted by the Member
States make provision for it. Within the consultation
process of the IGC, the Court has made a few suggestions
which are relevant to the protection of the financial
interests of the European Communities.

55 The proposed additions to the Treaty read as follows.
Article 280(a) EC: ’‘The Court of Justice shall have
jurisdiction in disputes concerning such rights and
prerogatives as have been conferred on the Court of Auditors
by this Treaty’. Article 188c (5): ’‘Any infringement of the
rights and prerogatives of the Court of Auditors may be placed
by the latter before the Court of Justice. If the Court of
Justice finds that an infringement has occurred, the persons
responsible shall take such steps as may be necessary to
comply with the Court of Justice’s ruling’.

136 see supra, Court of Auditors report for the IGC, 1995,
p 4.
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The ECJ contribution’ to the Reflection process prior

to the IGC stresses the need for a uniform application of
the law throughout the Union but notes that, under
Article L, it has no competence to decide cases in the
field of Justice and Internal Affairs. A recent case
confirms that it has no competence to interpret Article
B."® According to the findings of the ECJ, there is at
present no way of obtaining a ruling on certain
constitutional matters.

The ECJ contribution was written in early June 1995, that
is to say, before the Regulation and the convention for
the protection of the financial interests were agreed. It
therefore looked back to an earlier convention,
concerning the Simplified Extradition Procedure. This,
the first Convention to be signed under the third pillar,
did not grant the Court any competency in dispute
resolution. But things have moved on since then, with
four new conventions on third pillar matters being signed
in June 1995. The present author suggests that, of these,
the Convention on the Protection of the Communities’
financial interests may be seen as a breakthrough. It
grants the Court the competence to interpret the
provisions of the Convention by way of preliminary
rulings, and to determine disputes arising out of the
operation of the Convention, on application from a Member
State or the Commission, when disputes have not been

settled within six months.!®

Surprisingly, there are few key rulings in the area of
the protection of the financial interests of the European

57 European Court of Justice (1995) Rapport de la Cour de
Justice sur certains aspects de l’application du Traité sur
1/Union Européenne, May.

158 case C-167/94 Grau Gomis, judgement of 7 April 1995,
nyr.

19 Article 8 of ’/PIF’ Convention, OJ (1995) C 316/48.
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Communities. Commission v Greece!® has crystallised
Member States’ duties and competence with regards to the
application of sanctions, and Germany v Commission!® has
clarified the competence of EC institutions in imposing
sanctions. The jurisprudence has also clarified the
rights of operators when Community sanctions are

involved.
2.4.1. Member States’ duties and competence

According to Article 5 EC, Member States have a duty to
take all appropriate measures to ensure fulfilment of the
obligations arising out of the Treaty. This has been
compared to the German doctrine of ’/Bundestreuepflicht’
or duty of loyalty. !2In particular, when governments of
the Member States make decisions, they must be in
accordance with the rule imposing on Member States and
the Community institutions mutual duties of sincere
cooperation.!® Those requirements include the

‘obligation of general diligence’,!® as specifically
embodied in Article 8(1) and (2) of Council Regulation
729/70 with regard to the financing of the CAP, according
to which Member States must (i) satisfy themselves that
transactions financed by the Fund are actually carried
out and are executed correctly, (ii) prevent and deal
with irregularities and (iii) recover sums lost as a

10 68/88 Commission v Greece ECR [1989] 2965.
161 Tphid.

162 contantinesco, V (1987) L’article 5 CEE, de la bonne
foi &4 la loyauté communautaire Du droit international au droit
de 1’intégration, in Liber Amicorum Pierre Pescatore, eds: F.
Capotorti, C-D Ehlermann, J.Frohwein, F. Jacobs, R. Joliet, T.
Koopmans, R. Kovar, pp 97-115.

168 see 230/81 Luxembourg v European Parliament (’seat’
case) [1983] ECR 255, at 37.

164 case C-34/89 Italy v Commission ECR [1990] I 3603, at
12.
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result of irreqularities or negligence.

As part of this duty of diligence, the Member States must
initiate any proceedings under administrative, fiscal or
civil law for the collection or recovery of duties or
levies which have been fraudulently evaded or for
damages.!® In the Amsterdam Bulb case!® the European

Court of Justice ruled that ’‘In the absence of any
provisions in the Community rules providing for specific
sanctions to be imposed on individuals for a failure to
observe those rules, the Member States are competent to
adopt such sanctions as appear to them to be
appropriate’. In Hansen!” the Court ruled that
’,...[Wlhilst the choice of penalties remains within their
discretion, [the Member States] must ensure in particular
that infringements of Community law are penalized under
conditions, both procedural and substantive, which are
analogous to those applicable to infringements of
national law of a similar nature and importance and
which, in any event, make the penalty effective,
proportionate and dissuasive.!® And, to drive the point
home the Court added: ‘... [I]t continues'® to be the
task of the Member States to undertake prosecutions and
proceedings for the purpose of the system of levies and
refunds and to continue'” to take steps to this end vis-

165 case €-352/92 Milchwerke Kdln/Wuppertal EG Vv
Hauptzollamt Kéln-Rheinau [1994] ECR I -3385, at 23.

166 case 50/76 Amsterdam Bulb BV v Produktschaap voor
Siergerwassen [1977] ECR 137, ([1977] 2 CMLR 218.

167 Case 148/77 Hansen v Hauptzollamt Flensburg [1978] ECR
1787; [1979] 1 CMLR 604.

18 Tpid, at 2, second paragraph.
19 Author’s emphasis.
170 1pid.
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a-vis the parties involved.’!™

Assimilation remains a problem in some Member States,
where the legal system has yet to be adapted.!” It just
means that a Member State may extend its (sometimes
fairly ineffective) ways of tackling economic crime EC
funds. Predictably the question of the Commission’s
normative competence to impose sanctions appears in the
jurisprudence of the Court, and it did in Germany v
Commission.

2.4.2. commission competence

The Community’s power to create penalties to be imposed
by national authorities and necessary for the effective
application of the rules in the sphere of the CAP, based
on Articles 40(3) and 43(2) EC, has repeatedly been
recognised by the Court,!”™ be it in the form of a
requirement to refund a benefit unduly received,!” the
loss of security equivalent to that benefit,!” or the
forfeiture of a security.!” In Germany v Commission,!”

" 1pid, at 1s.

12 gsee for example Courakis, N (1996) Greece: Coping with
EU fraud, Journal of Financial Crime, Volume 4, number 1, pp
78-84.

3 cases 357/88 Oberhausener v BALM [1990] ECR 1669; 25/70
EVGF v Kdster, ECR [1970] 1161.

174 case 288/85 Hauptzollamt Hamburg-Jonas v Plange
Kraftfutterwerke [1987] ECR 611.

15 Ccase C-199/90 Italtrade v AIMA [1990] ECR I- 5545.

176 cases 11/70 Internationale Handelsgesellschaft v
Einfuhr-und Vorratstelle flir Getreide und Futtermittel [1970]
ECR 1125; 137/85 Maizena v BALM [1987] ECR 4587, at 12; C-
155/89 Philipp Brothers [1990] ECR I-3265, at 40; C-199/90
Italtrade v AIMA ([1991] ECR I-5545, at 10; 122/78 Buitoni v
FORMA [1979] ECR 677; Man (Sugar) v IBAP [1985] ECR 2889.

17 case C-240/90 Germany v Commission [1992] I-5385.
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the Court went one step further and held that exclusion

from a scheme within the CAP came within the implementing
powers which the Council may delegate to the Commission

under Articles 145 and 155 EC. This is because penalties

such as a surcharge on the reimbursement with interests

of a subsidy paid, or exclusion for a certain period of a
trader from a subsidies scheme are measures intended to J“Aﬁgév
the CAP and the proper financial management of the

Community funds designated for their attainment.

Following the ruling in Germany v Commission,!”™ which
established Community competence to impose penal-
administrative sanctions, two questions arose in relation
to the Community’s powers to impose sanctions. The first
concerns its competence to impose sanctions beyond the
CAP (i.e to other parts of the EC budget), and the second
relates to its competence to impose penal, rather than
purely administrative, sanctions.

The ’PIF’ Regulation!” now extends the Community’s
competence to impose penalties beyond the sphere of the
CAP.'™ This means that the Community now has competence
to impose the types of penalties enumerated in Article 5
of the ’PIF’ Regulation (ranging from fines to loss of
deposit) to other parts of the budget. This now makes it
possible, for example, to extend a specific regime of
penalties to affect the collection of import duties,
which as we shall see is badly affected by fraud.

With regards to the Community’s competence to impose
penal sanctions, the Court has consistently declined to
be drawn into the distinction between penal sanctions

18 ©-240/90 Germany v Commission [1992] ECR I-5383.

I council Regulation 2988/95 OJ (1995) L 312/1 on the
protection of the European Communities’ financial interests.

%0 1bid, 12th preamble.
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(the sole preserve of the Member States) and
administrative sanctions (where the Community has a
normative competence). Administrative sanctions apply
without prejudice to criminal sanctions imposed in the
Member States. The fact that fraud is due to the
negligence of a producer, is not sufficient to invest the
sanction with a penal character, given that fraud, and
even more so negligence, is as much a concept of the
civil as of the criminal law.!®

2.4.3. Rights of operators

Penalties such as fines are imposed under both criminal
and civil/administrative law in the Member States. In
criminal law, the defendant’s behaviour is the main issue
in court, whilst in administrative decisions what is at
stake is the legitimacy of the decision.

Administrative sanctions have increasingly been
incorporated into regulations since a landmark case,!®
which acknowledged the Commission’s power to introduce
penalties with a punitive, rather than merely remedial or
compensatory character into regulations. Such penalties
are not meant to replace criminal proceedings in the
Member States, but rather they set minimal sanctions to
be applied, irrespective of criminal proceedings.

The question has arisen as to whether or not increasing
the share of administrative penalties against
reprehensible behaviour does not tilt the balance of
powers in favour of the executive.!® At the national

8l case C-240/90 Germany v Commission, at 16.

82 case.240/90 Commission v Germany ECR (1992) I 5383.

183 De Doelder, H (1994) The enforcement of economic
legislation, in Administrative law application and enforcement

of Community law in The Netherlands, ed J. Vervaele, Kluwer,
pPp 133-142.
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level, although there have been studies concerned with
the change of relationships between the judiciary and the
legislature, little has been formulated on the
consequences for the rule of law resulting from such a
shift of judicial functions from the judiciary to the
executive. Administrative sanctions do not automatically
fall under the ambit of Article 6(1) ECHR.

In the Kdnecke'® and Maizena'® cases, the Court ruled
that ’a penalty, even of a non-criminal nature, cannot be
imposed unless it rests on a clear and unambiguous legal
basis.’ Furthermore, a penalty must not be

retroactive.!®™ It must be appropriate and necessary and
proportionate to the objectives to be attained,!” and
must only be applied after the person concerned has had
an opportunity to make known their views.'®® The
requirement of judicial control also applies to
administrative decisions.!® According to

14 case 117/83 Kdnecke v Balm [1984] ECR 3291.
85 Maizena v BALM [1987] ECR 4587.

1% case 63/83 R v Kirk ECR [1984] 2689, at 22: ’[T]he
principle that penal provisions may not have retroactive
effect is one which is common to all the legal orders of the
Member States and is enshrined in Article 7 of the European
Convention for the Protection of Human Rights and Fundamental
Freedoms as fundamental right; it takes its place among the
general principles of law whose observance is ensured by the
Court of Justice.’

187 cases C-319/90 Pressler v Germany [1992] ECR I-203, at
12; C-326/88 Anklagemyndigheden v Hansen [1990] ECR I-2911;
15/83 Denkavit [1984] ECR 2171; 122/78 Buitoni v Forma [1979]
ECR 677; 66/82 Fromengais v Forma [1983] ECR 395.

138 case 85/76 Hoffman-La Roche v Commission (vitamins)
[1979] ECR 461.

1% Johnston v Chief Constable of the RUC [1986] ECR 1651
at 1s.
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Schockweiler,'”® the requirement of judicial control
should apply, particularly when sanctions are involved.

But there has been more uncertainty whether the principle
of equality of arms derived from Article 6(1) ECHR
applies in administrative proceedings of a penal nature.
The Court of First Instance has ruled that companies
involved in antitrust proceedings, where the Community
has the power to impose penalties directly, have a right
to defend themselves,!” since the European Court of
Justice has a duty to ensure that the procedural
safeguards granted by ECHR are respected within the
Community’s legal order.!” This clarifies matters as far
as competition hearings are concerned,!® but what of
administrative proceedings conducted in the Member States
themselves, and which have for their objective the
protection of the financial interests of the guropean
Communities? There may be three (related) levels of
difficulties in this area. Firstly, the case law of the
Court of Human Rights is far from unequivocal as to
whether penal-administrative sanctions should attract the
same guarantees under 6(1) as criminal sanctions do.
Secondly, learned commentators have argued that, because

% schockweiler, F (1995) La répression des infractions au

droit communautaire dans la jurisprudence de la Cour, La
protection du budget communautaire et l’assistance entre
états, in Proceeds of Luxembourg Conference, 12 May 1995,
Luxembourg ARPE.

¥ case T-36/91, ICI, judgment of 29 June 195, nyr.2

12 see cases C-260/89 ERT [1991] ECR 2925; also 46 and

227/87 Hoechst [1989] ECR 2859.

19 see Van Der Woude (1996) Hearing officers and EC

antitrust procedures The art of making subjective procedures
more objective, Common Market Law Review, 33, 531-546.
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the Community itself has not acceded to ECHR,!™ the
Member States could conceivably ‘find themselves in a
situation in which they are required to take actions
according to Community law which the ECHR forbids’.!%
This sounds rather far-fetched in view of the present
incorporation of human rights into Community law, but it
must be conceded that De Doelder may well have a point,
since the implementation of the ’Black List’ Regulation
has come very close to creating such problems in the UK
(see chapter 4). Thirdly, national administrative
proceedings in general do not automatically ensure
fulfilment of the same guarantees.!” De Doelder has
summarized the situation thus

The ’‘message’ of both courts [ECJ and ECHR] is
therefore not the same: the Court of Luxembourg
gives Member States the task of imposing certain
predetermined sanctions, while the Court in
Strasbourg speaks in terms of ’‘reasonabless’ and
rfairness’. The States are caught between two fires
without a right-of-way rule.?”

2.4.4. Cooperation

The duty of ’‘sincere cooperation’ must extend the

14 In Opinion 2/94 CMLR [1996] 2 CMLR 265, the ECJ

subsequently opined that as Community law stands, the
Community had no competence to accede to the European
Convention for the Protection of Human Rights and Fundamental
Freedoms.

19 vermeulen, B (1994) The issue of fundamental rights in

the administrative application and enforcement of Community
law, in Administrative law application and enforcement of
Community law in the Netherlands, Kluwer, page 47.

1% pe Doelder, H (1994) The enforcement of economic

legislation, in Administrative law application and enforcement
of Community law in the Netherlands, ed. J. Vervaele, Kluwer,

page 141.

97 Ibid, page 141.
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Commission checks which are carried out in the Member
States. This means that Commission officials have access
to the same premises and to the same documents as
national officials.!”™ With respect to access to
evidence, the Commission can be assimilated to the
national authorities. National rules limiting access
therefore also apply to the Commission. When the
Commission has autonomous powers of inspection, national
authorities have a duty to assist.!” Member States also
have a duty to cooperate with their national authorities
by communicating information which is necessary for
ensuring that Community law is applied.?® This duty is
mutual, and the Commission also has a duty to cooperate
with national authorities:

«.+ [T]lhis duty of sincere cooperation is of
particular importance vis-a-vis the judicial
authorities of the Member States who are responsible
for ensuring that Community law is applied and
respected in the national legal system.?™

This requirement was added by the Treaty on European
Union to the EEC Treaty:

1% see case 267/78 Commission v Italy ECR [1980] 31; also
Article 6(4) of Council Regulation 595/91 OJ (1991) L 67/11.

1% Joined cases 46/87 and 227/88 Hoechst AG v Commission
[1989] ECR 2859, at 4 second paragraph ’....If the
undertakings concerned oppose the Commission’s investigation,
its officials may, on the basis of Article 14(6) of Regulation
17 and without the cooperation of the undertakings, search for
any information necessary for the investigation with the
assistance of the authorities, which are required to afford
them the assistance necessary for the performance of their
duties. Although such assistance is required only if the
undertaking expresses its opposition, it may also be requested
as a precautionary measures, in order to overcome any
opposition on the part of the undertaking.’

20 c-9/89 Spain v Council [1990] ECR 1383.

201 case C-2/8 Imm. J.J. 2Zwartveld and others [1990] ECR I-
3365, at 1.
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Without prejudice to other provisions of this
Treaty, Member States shall coordinate their action
aimed at protecting the financial interests of the
Community against fraud. To this end they shall
organize, with the help of the Commission close and
regular cooperation between the competent
departments of their administrations. (Article 209a,
second paragraph).

2.5. The Council

The Council has a general duty to enact legislation, and
indeed most laws are enacted by Council.

Under Article 209 EC, the Council acts unanimously on a
proposal from the Commission and after consulting the
European Parliament and obtaining the opinion of the
Court of Auditors. Like the Commission and the European
Parliament, it has budgetary duties. It makes financial
regulations specifying the procedure to be adopted for
establishment and implementation of the budget and for
presenting and auditing accounts. It also determines the
modalities for the payment of Own Resources into the
budget. These tasks are carried out through the Budget
Committee, which in turn reports to COREPER.?*
Importantly, it also lays'down the rules concerning the
responsibility of financial controllers, authorizing
officers and accounting officers, and concerning
appropriate arrangements for inspection.

2.6. The European Parliament

Generally, the European Parliament’s power over the
budget as a whole are limited. It does, however, have the
right to reject the budget as a whole. But if it rejects

22 comité des Représentants Permanents; Committee of
Permanent Representatives.
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the budget, the Community can continue to spend at the
same monthly rate as in the previous year.?® It is also
responsible for granting discharge for the whole budget.
MThe EP only refused discharge once in November 1984,
when it refused discharge for the 1982 financial year.The
Treaty on European Union strengthened the role of the EP
by giving it power to demand information from the
Commission about its execution of financial control, and
by requiring the Commission to act on the EP’s
observations.? The EP has the right to dismiss the
Commission by a two-thirds majority,?® thus ensuring

that the Commission pays a great deal of attention to its
views. The EP generally wants to play a greater
institutional role and this is reflected in its IGC
proposals.

The European Parliament’s IGC proposals? can be divided
between general concerns, those relating to budgetary
control, those concerning other institutions and others.

2.5.1. General concerns

Generally the EP argues that it should have equal status
with the Council in all fields of EU legislative and
budgetary competence.

- Its role should be reinforced in those areas where
there is currently inadequate scrutiny at European level,

28 Article 204 EC.

24 Article 206 EC.

25 Article 206 EC.

26 Article 144 EC.

27 European Commission (1995) Préparation CIG 1996
Contribution du Parlement Européen, information aux
délégations extérieures de la Commission, info-note number

26/95, May.
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for example in Justice and Internal Affairs. It stresses
that the unanimity requirement has lead to delays and to
ineffective legislation in the past, and that
consequently further extension of qualified majority
voting is required if the EU is to function effectively.
However for certain areas of particular sensitivity,
unanimity will remain necessary, i.e Treaty

amendment, ‘constitutional decisions’ (enlargement, own
resources, uniform electoral system) and Article 235.

- Public access to EU documents should be greatly

improved.

- The Union’s powers in the agricultural sector largely
evade the direct scrutiny of national parliaments and
must be subject to greater democratic control by the
European Parliament; in fact, responsibility for
agricultural markets and prices policy, and thus for farm
incomes policy, has long been outside the control of
national parliaments.

- The democratic principle of the final adoption of the
budget by the European Parliament must be maintained.

- Finally, the Treaty should be revised to permit tougher
measures to be taken to combat fraud and other
infringements of EU iaw, to permit wider-ranging
investigations within the Member States (by means, for
example, of a reinforced Article 138c) and to enable
dissuasive penal and administrative sanctions to be
imposed at EU level (with an article to permit
harmonization directives in the area of relevant criminal
law, and specifically obliging Member States to apply
effective, proportionate, harmonised and deterrent
penalties for breach of Community law).

2.5.2. Budgetary control
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The EP finds Budgetary legislation confusing and asks
that it be rationalised to distinguish between Own
Resources decisions, financial regulation and budgetary
discipline. Multi-annual financial programming should be
incorporated into the Treaty. The income of the EIB
should be treated as a Own Resource of the Community. The
Union’s budget should be the sole instrument for the
realising the Union’s objectives. The unity of the budget
should be established, the Union budget incorporating the
European Development Fund and CFSP and JHA expenditure
and Community borrowing and lending.

The budgetary procedure should be simplified, more
transparent and effective; the Commission’s draft budget
proposals should be the basis for the European
Parliament’s first reading.’®

The distinction between compulsory and non compulsory
expenditures should be abolished within a defined period;
the European Parliament should be an equal partner for
all expenditure.

2.5.3. Proposals concerning other institutions

The competence of the ECJ should be extended to areas
relating to Justice and Internal Affairs and those
covered by the Schengen agreement. The conditions for
referring matters to the ECJ should be enlarged so that
each institution of the Union should have the possibility
(in addition to the means of redress in Article 173) of
bringing an action in the Court where it considers that
its rights have been infringed by the failure on the part
of another institution or a Member State to fulfil a
Treaty obligation.

2% puropean Commission (1995) Tableau comparatif des
contributions du Conseil, de la Commission, du P.E, info-note

number 32/95, May.
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2.5.4. Other proposals

The EP proposes that when the Council is acting in its
legislative capacity, its proceedings should be public
and its agenda binding. The ECA should play its proper
role in all the areas of EU activity.

2.5.5. The meaning of the EP agenda

The EP strongly supports the Commission in its efforts to
control fraud affecting the budget. It even goes as far
as recommending the constitutionalisation of the powers
of the Commission checks in the Member States, and to
harmonise criminal laws. On budgetary unity, it reflects
the ECA’s views (see above). Generally, the EP wishes to
have equal access to all parts of the budget, in order to
establish better accountability for the tax payer. This
forward-looking agenda has it roots in the early concern
the EP has shown in fraud control, and in its increasing
involvement in matters relating to it.

2.5.6. The EP and fraud control

Historically, the European Parliament first showed
concern over the protection of the Financial Interests of
the European Communities in 1973, and subsequently
through a number of reports.”” It also supported the

1976 proposal for a convention, which was subsequently
shelved. At that time, the 1977 de Keersmaker report??
had already highlighted the need for sanctions, and in
particular the need to ensure that Community fraud be
given due consideration in the national laws of the
Member States. In 1991 the Theato report reiterated the

¥ pe Keersmaeker Report (1977) EP document 531/76; Gabert
Report (1984) EP document 1-1346/83; Guermeur Report 1987) EP
document A2-251/86; Dankert Report (1989) EP Document A2-
20/89; Theato Report (1991), EP document A3-0250/91.

A0 1pid.
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same concerns and deplored the fact that little progress
had been made in that direction.

Of late, the EP’s scrutiny of the Structural funds in
particular, has increased. Whilst respecting the division
of rule between the institutions as laid down by the
Treaty, the revised Structural Funds legislation of
1993?! provides for a greater involvement of Parliament
in the implementation of Community structural measures
and as a result entails:

- forwarding to Parliament lists of the areas concerned
in respect of Objectives 2 and 5b, the development plans
submitted by the Member States, the Community Support
Frameworks and the texts of the implementing regulations
concerning monitoring and publicity.

- Notifying Parliament of the Community initiatives
before their adoption, in order to enable the Commission
to take note of Parliament’s requests before each
initiative

- providing regular and detailed information on the
implementation of the funds.

(i) The budgetary control committee

Since 1973 the European Parliament (EP henceforth) has
had a committee of sub-committee for budgetary control.
The Committee’s powers were determined by Parliament on
19 May 1983 and subsequently amended on 26 July 1989. The
Committee is competent to examine, inter alia, the
conditions of appropriations,the financing mechanisms and

M gee Articles 9(3), 11b(4), 16 of Council Regulation
2081/93 OJ (1993) L 193/5 (Framework Regulation) and Articles
10, 11, 23, 26(5), 32(2) of Council Regulation 2082/93 0OJ
(1993) L 193/30 (Coordination Regulation).
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the administrative structures for putting them into
effect, through a study of the cases of fraud and
irregularity. Every quarter it reviews cases of fraud
which are of interest. The Committee gives opinions on
request or on its own initiative, to the parliamentary
committees and other bodies of Parliament on matters
within the field of budgetary control. Its busiest period
is at the time of the discharge of the budget, at the
beginning of every autumn. The committee, acting like the
proverbial grit in the oyster, has been actively pressing
the Commission to come up with credible strategies to
fight fraud, the Council to pronounce on proposals for
legislation, and has worked to improve communication
strategies with the European Court of Auditors.??

(ii) The temporary Committee of Inquiry?®

With fraud being high on the EP’s agenda, it is not
wholly surprising that the first Committee of Inquiry,
set up under Article 138C EC, should be dedicated to it.
The EP decided in 1995 that the subject of the inquiry
should be to consider allegations of offences committed
or of maladministration under the Community Transit
System.?® The TCI is due to report in January 1997 at

22 see European Parliament (1993) Rapport de la Commission
du Contréle Budgetaire sur les relations entre les organes de
contré6le de budget communautaire, rapporteur John Tomlinson,
A3-0320.

23 Oon the setting up of the Committee and the necessary
changes to the rules of procedure, see the following European
Parlement reports: (1993) Les commissions parlementaires
d’enquéte des états membres de la CE, W3; (1994) Commission de
réglement, de la vérification des pouvoirs et des immunités,
PE 210.750; (1995), PE 212.084; (1995) Document de travail PE
211.818; (1995) Rapport PE 210.700; also Boyron, S (1995) Un
pouvoir de contréle confirmé: Les commissions temporaires
d’enquéte, report to the Commission Institutionnelle; Boyron,
S (1995) Les commissions temporaires et les adaptations
réglementaires nécessaires, ditto.

24 pecision 96/C 7/01 OJ (1996) C 7.
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the earliest,? and its work programme has included
gathering evidence from all quarters (national Customs
authorities, freight forwarders, national permanent
representatives, commissioners, the International Chamber
of Commerce, etc.). It will be interesting to see whether
as a result of the inquiry, the Commission’s anti-fraud
programme is amended.

2.7. Discussion

the main function of the Commission, and in particular DG
XX (Financial Control) has been to raise awareness, to
make proposals, and to put forward implementing measures
for existing secondary legislation. However, because the
Commission’s legislative proposals have to be adopted by
an aﬁgg§ﬁous vote, they have often been shelved for long
periods (e.g the ’PIF’ Convention). Occasionally, the
Commission’s implementing efforts have seemed over-
zealous to the Member States, as in the of the Code of
Conduct attached to Council Regulation 4253/88,%% which
was subsequently annulled by the European Court of
Justice (see chapter 4). Whether the handicap provided by
the unanimity requirement is remedied through
constitutional reform remains an open question at the
moment. In this the EP’s suggestion that certain powers
of the Commission (in the field of inspection and
harmonisation of criminal laws) be constitutionalised,
and that qualified majority be extended to more areas
pays lip service to the Commission.

But what are we to think of the ECA’s quite detailed
proposals, which are technical in as much as they deal
with budgetary control, but nevertheless go to the heart

25 According to the Rules of Procedure two three months
extension are possible.

26 0F (1988) L 374/1.
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of the problem? The ECA is playing an increasingly
important role in the protection of the financial
interests of the European Communities. Cynics might see
in the ECA proposals merely an instance of a more general
tendency for Community institutions to extend their
powers. Be that as it may, specific proposals seem hard
to fault - for example the need for all bodies handling
EU funds to be subjected to an external audit must be
heeded. A role for the Court of Auditors in
investigations, an acknowledgement of its role under
second and third pillars, and the possibility of appeal
to the ECJ should also be given serious consideration.
The request that the ECA be consulted in the legislative
process when anti-fraud legislation is considered is
difficult to rebut, yet may fail to gain a hearing,
amongst the cacophony of other, more politically-visible
issues projected for debate at the Inter-Governmental
Conference.

If anything, pre-IGC reports should help to open up the
discussion on fraud prevention through sound financial
management, epitomised by the SEM 2000?7 initiative. The
initiative?® has already examined the possibility of
extending the clearance of accounts procedure to the non-
compulsory part of the budget, and has come to the
conclusion that a new clearance procedure should be

created for own resources.

217 SEM 2000 is the acronym for the programme to improver
financial management launched by the Commission in January
1995. Its full name is Sound and Efficient Financial
Management, SEM 2000.

28 gee for example European Parliament, Budgetary Control
Committee (1996) SEM 2000 Working document Rationalising
controls Preventing fraud, PE 219.146; European Parliament,
Budgetary Control Committee (1996) SEM 2000 Working document
evaluation, PE 218.773; European Parliament, Budgetary Control
Committee (1996) SEM 2000 Working document, Defining a
methodological approach.
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This signals the beginning of an era in which financial
management promises to play a more dominant role in the
fight against fraud.
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PART II.

THE CONTROL OF INCOME AND EXPENDITURE FRAUD
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CHAPTER 3. THE CONTROL OF FRAUD AFFECTING EC REVENUE

This chapter focuses on the control of fraud affecting
traditional own resources (3.2.) and VAT-based own
resources (3.3.), which are collected and controlled by
the Member States themselves. First their respective
history is examined briefly, and examples of fraud are
given. This is followed by an expose of the Community
control framework and Member States’ responses. Proposed
solutions are examined thereafter. The last part of the
chapter (3.4.) deals with recent developments and
prospects for improvement of the protection of the
financial interests of the European Communities. Readers
should note that the question of recovery of EC revenue
has not been dealt with in any depth in this chapter,
since a detailed case study has been included separately
in part III.

3.1. Introduction: own_resources

Community revenues are referred to as ‘own resources’.
This technically is a misnomer since the Community
resources are collected by the Member States, and
subsequently made available to the European Communities,
as we shall see. The Council Decision of 21 April 1970
gave the Community for the first time ‘financial autonomy
through fiscal power’,?® by establishing a system of

’‘own resources’ under Articles 201 and-173-EEC. At first
own resources consisted of VAT, Customs duties and
agricultural and sugar levies. In 1989 the own resources
system was changed in order to accommodate a proportion
of national GNPs, thus creating a regime of EC revenue
raising which was felt to be more equitable. Decision

29 gee Strasser, D (1991) The finances of Europe, OOPEC,
page 85.
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88/376™ was closely followed by Council Regulations
1552/89%' and 1553/89*2 laying down rules for the
implementation of the amended regime. The regime was
finally enshrined in the EEC Treaty when 201 EEC was
amended by the Treaty on European Union to read:

Without prejudice to other revenue, the budget shall
be financed wholly from own resources. The Council,
acting unanimously on a proposal from the Commission
and after consulting the European Parliament, shall
lay down provisions relating to the system of own
resources of the Community, which it shall recommend
to the Member States for adoption in accordance with
their respective constitutional requirements.
(Article 201 EC)

In the absence of a Community tax-collecting authority?®
the system of ‘own resources’ means that Member States
must make available to the Community budget a small
proportion of their VAT and GNP, as well as various
levies and duties. Levies, premiums, supplementary or
compensatory amounts, additional amounts of items and
other duties established at present or in the future by
the institutions of the Communities in respect of trade
with non-member counties, within the framework of the CAP
and any other contributions and other duties established
within the common organisation of the markets in sugar
have been described by the Commission as ’‘traditional own

20 council Decision 88/376 OJ (1988) L 185/24 on the

Communities’ own resources.

21 council Regulation 1552/89 OJ (1989) L 155/1

implementing Decision 88/376 on the system of the Communities’
own resources.

22 council Regqulation 1553/89 OJ (1989) L 155/9 on the

definitive uniform arrangements for the collection of own
resources accruing from value added tax.

23 Article 8(1) of Council Decision 88/376, supra.
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resources’ in order to distinguish them from (VAT-based)
own resources. The payment of traditional own resources
into the EC budget derives from the application of the
Common Customs Tariff? (CCT) to the Customs value of
goods imported from third countries. It is to traditional
own resources that we turn first.

3.2, Fraud and traditional own resources

Revenue frauds are prevalent in particular in the area of
agricultural and Customs levies. The administration of
sugar levies, however, is held to be relatively
straightforward and leaves little scope for
exploitation.? Agricultural levies and Customs duties
are collected by the Member States’ Customs authorities
from traders importing goods into the Community. Fraud
occurs when a trader evades paying duty to the Customs
authorities by, for example, misleading the authorities
about the source of the goods, or the nature of the
product he is transporting. The Common Customs Tariff
alone contains over 4,000 product codes,? so the scope
for fraud (and error!) due to misdescription alone is
vast. It is generally acknowledged that inward transits
(i.e imports to the Community) are more susceptible to

24 council Regulation 950/68 [1968] I OJ Spec. Ed. 275.
The CCT was established even before the dated provided for in
the Treaty (1 January 1970), namely on 1 July 1968. The
combined nomenclature of the system, which is based on the
Harmonised Commodity Description and Coding System (Council
Regulation 2658/87 OJ (1987) L 256), is reviewed annually.

25 gsherlock, A and Harding, C (1991) Controlling fraud
within the European Community, European Law Review 16:20-36,
page 22.

26 rFor processed goods, a further 932 product codes
exist, 1,416 recipes and 14,000 non-standard recipes’. See
Leigh, L and Smith, A (1991) Some observations on European
fraud laws and their reform with reference to the EEC,
Corruption and reform 6: 267-284, page 268.
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fraud than outward transits (exports).?

Levies and duties are designed to bring the prices of
imported goods to the level of Community prices. The
product’s country of origin does not generally affect the
size of the levy. However, the system is complicated by
preferential arrangements such as the Generalised Scheme
of Tariff Preferences,? which allows goods from certain
developing countries discounts on levies and duties.
Imports from third countries are regulated by Council
Regulations 3285/94?” and 519/94.%° The Regqgulation
includes a simplification and standardisation of the
import formalities to be fulfilled by importers when
surveillance or safeguard measures are applied.

3.2.1. Fraud cases

In external transit frauds goods are sometimes released
onto the Community market qua Community goods, in order
to evade duties (see cases 3 and 4). In all cases the
correct determination of origin, following Article 24 of
the Community Customs Code®' and the jurisprudence of
the Court® is of crucial importance to the integrity of

27 European Parliament (1996) Committee of Inquiry into
the Community Transit System Response from the Irish Permanent
Representation to the European Union, April, page 2.

28 The GSP was first adopted by the Community in 1971.
2 council Regulation 3285/94 O0J (1994) L 349/53.

20 council Regulation 519/94 OJ (1994) L 67/89. The
countries listed in the Regqulation includes countries whose
economies are in transition towards a market economy, except
where the Community has entered into an Association Agreement
[] or a free trade agreement with the country concerned.

Bl council Regulation 2913/92 OJ L 302/1.

22 pisputes over the origin of goods have often arisen in
relation to fish and shell fish, for example in case 100/84
Commission v United Kingdom [1985] ECR 170 and more recently
in joined cases C-153/94 and C-204/94 Faroe Seafood ruling of
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Community revenue, as illustrated by the four cases
below.

Case 1: False Community origin: dairy products

In 1994 Spanish Customs found that certain companies had
been purchasing dairy products from the Czech and Slovak
Republics and releasing them onto the Community market
with a false Spanish Customs’ declaration. As a result
some 15.7 million ECU of duties were evaded.?

Case 2: False preferential origin: bicycles from

Vietnam®*

In 1995 the Commission® found that all the components
used to make over 520 000 bicycles which were
subsequently released onto the Community market (in
particular the UK, Belgium, Germany and Denmark), did not
actually originate from Vietnam, but from China and Hong
Kong. The certificates of preferential origin from the
Vietnamese authorities were therefore incorrect and the
Customs duties evaded ran to 6.85 million ECU. In view of
the circumstances in which the products were assembled,

14 May 1996, nyr; or in relation to products acquiring added
value through processes of manufacture, for example cases
49/76 Uberseehandel v Handelskammer Hamburg [1977] ECR 41,
34/78 and 114/78 Yoshida [1979] ECR 115 and 151; 162/83 Cousin
(1983] ECR 1101, C-26/88 Brother International v HZA Giessen
[(1989] ECR 4253.

23 European Commission (1996) Protecting the Community’s
financial interests the fight against fraud Annual Report for
1995 COM(96) 173, page 51.

B4 see also newspéper article ’"Mafia gangs involved" in 1
billion pounds EU frauds’, in Guardian 9 May 1996, page 10.

5 ynder Article 15b of Council Regqulation 945/87 amending
Regulation 1468/81 OJ (1987) L 90/3, the Commission may carry
out administrative and investigative missions in third
countries in coordination and close cooperation with the
competent authorities if the Member States.
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anti-dumping duties totalling 9.78 million may also be
payable.?$

Case 3: External transit fraud: sugar

In 1994 the German authorities informed the Commission
about a case of fraud involving the dispatch of sugar
originating in the Czech Republic and Poland to Morocco
and Angola in transit through the Community. The goods,
transported under the TIR system, were in fact released
in Spain and Portugal, after Customs documents with
forged stamps were presented. Evaded duties amount to 9
million ECU.%

Case 4: External transit fraud: beef

Beef from Argentina was unloaded in Rotterdam and placed
under the external Community transit arrangements for
carriage to Croatia. Forged Italian Customs documents
were presented in Nice, and the beef was subsequently
released onto the Italian market. Some 700 tonnes of beef
were involved and the duty evaded totalled around 3
million ECU.?®

Fraud in the EU transit forms an important part of the
fraud with Customs duties. In contravention of transit
arréngements, goods are not presented at the Customs
office of expected destination. Instead, they are
released onto the Community market without payment of the
duties and other taxes which are due. Alternatively,
Customs documents certifying the presentation of goods at
the office of destination, or guarantees are forged,

6 European Commission (1996) Protecting the Community’s
financial interests, the fight against fraud Annual Report for
1995 COM (96) 173, page 62.

%7 Ibid, page 54.
28 1bid, page 55.
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using stolen or counterfeit stamps. Up to now there has
been no way of cross-checking the authenticity of Customs
stamps. At the moment itineraries are not binding,?® so
it is possible for cargoes to get ’lost’ in this way. In
the ’‘Greek Maize’ case®® for example, maize originating
from (the then) Yugoslavia was presented to the Belgian
authorities, complete with false declaration of origin
from Greece. The fraud had been carried out with the
complicity of some Greek senior civil servants - hence
the relevance of the fight against corruption in

order to protect EC revenue (see chapter 6 on
corruption).

The practices mentioned above (non-reporting, forgery of
certificates) are particularly lucrative to the fraudster
when the goods are, as the Commission describes them,
’sensitive’.?! Sensitive goods fall into two categories.
Firstly, some goods are sensitive because they attract a
high level of indirect taxation, for example tobacco or
alcohol. A single container load of cigarettes, for
example, can attract duties and taxes of approximately 1
million ECU. This situation has prompted some
commentators to suggest that cigarette smuggling was now
more lucrative, and certainly less risky than illegal
drug smuggling. Other sensitive, or high-risk goods
attract high levels of subsidy or refund under the CAP
(see chapter 3). Since the opening up of the borders to
central and Eastern Europe in particular, the transit of
sensitive products seems to have been targeted by

2% see for example European Parliament Committee of

Inquiry into the Community Transit System (1996) Contribution
submitted by the Danish Freight Forwarders Association in
Copenhagen, March, at point 12.

M0 case 68/88 Commission v Greece ECR (1989) 2965.

%l white, S (1996) The transit system in crisis: Argument

for European Customs? Irish Journal of European Law, vol 2, pp
225-237.
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criminal networks.?
3.2.2. Transit in the EU and beyond

Since the completion of the single market in 1993, under
the Community Transit System, all goods transported
within the Customs territory of the Community have been
treated as Community goods unless demonstrated
otherwise.?® This has had the effect of eliminating
Customs formalities on such goods whilst on the territory
of the Community. The Common Transit System, an extension
of the Community Transit System to EFTA countries*
(Iceland, Norway and Switzerland), will include 22
participants after the Visegrad® countries (Poland,
Hungary, the Czech Republic and the Slovak republic) join
in July 1996, in the first stage of an extension to

%2 European Commission (1995) Fraud in the transit
procedure, solutions foreseen and perspectives for the future,
COM(95) 108 page 5; also Rump, J (1993) The legal protection
of the Community’s financial interests as seen by Customs
investigators in Germany, in The legal protection of the
financial interests of the Community: Progress and prospects
since the Brussels seminar of 1989, OOPEC pp 133-138.

23 commission Regulation 1214/92 OJ L (1992) 132/1 on
provisions for the implementation of the Community transit
procedure and for certain simplifications of that procedure.

M4 convention on a common transit procedure, 0J (1987) L
226/1.

%5 In February 1991 at Visegrad, in Hungary, the leaders
of Hungary, Poland and what was then Czechoslovakia met to
discuss their approach to European integration. They
confirmed their wish for ’‘total integration into the European
political, economic, security and legislative order’ and
agreed to cooperate in their progressive achievement of such
integration.

%6 commission Decision 1/95 OJ (1996) L 117/13 of the EC-
EFTA joint Committee on Common Transit concerning invitations
to the Republic of Poland, the Czech Republic and the Slovak
Republic to accede to the Convention of 20 May 1987 on a
common transit procedure.
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central and eastern Europe.? Another transit regime
also exists for countries outside the Common Transit
System and which are signatories of the TIR
Convention.?® Fifty eight countries world-wide are
currently signatories of this convention, including all
EU Member States taken both individually, and as the
European Union.??

Main features of transit

The Common Transit System works according to a relatively
simple principle. It allows for the suspension of duties
and other charges during transit within the Common
Transit territory, for goods coming from or going to
third countries. The goods must be produced intact at the
Customs office of destination within a prescribed time
limit. This means that Customs controls are concentrated
at the office of destination. The office of destination
is therefore where most of the information on the
consignment is, or should be, available. In practice, the
procedure starts with the presentation of goods and the
validation of a transit document at the Customs office of
departure. One copy of the document® is kept there.

When the goods arrive at destination, the Customs
authorities carry out the necessary controls, note the
outcome on the document and return a copy to the office
of departure. According to Article 96 of the Community

%7 see Council Resolution OJF C (1995) 327/2 on the

computerisation of customs transit systems, 11th preamble.

8 customs Convention on the International Transport of

Goods under Cover of TIR Carnets signed in Geneva, 1975.

29 council Regulation 2112/78 OJ (1978) L 252.

Implementing provisions for the TIR Convention and the
Community Transit System are now both included in the
Community Customs Code OJ (1992) L 302 and OJ (1993) L 253.

20 commission Regulation 2453/92 OJ (1992) L 249/1

implementing Council Regulation 717/91 concerning the Single
Administrative Document.
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Customs Code,®' the ’principal’ (usually the forwarding
agent) is responsible for ensuring that the goods are
presented at the office of destination. If he fails to do
so, a Customs debt is incurred. Guarantees may be lodged
in order to ensure the collection of duties and other
charges in the event of irregularities. The most common
type of guarantee is the comprehensive guarantee,??

which allows its holder to carry out an unlimited number
of transit operations, involving any Community Customs
office.?

The TIR system works on similar lines. It enables road
hauliers to seal their vehicles in the country of origin,
travel across national frontiers without interference,
and have all Customs clearance and documentation
processed at the final delivery point. It does this
through a system of ‘carnets’. A system of guarantees is
also in place, with a flat-rate guarantee of $50,000
applying to each journey.? The TIR system is
administered centrally in Geneva by the IRU
(International Road Transport Union) and operates through
a chain of Guaranteeing Associations, which are normally
national trade associations representing freight movers
and/or the industry generally. Most associations have a
dual function in that they guarantee to meet claims by
their own national Customs authorities where these arise
from irregularities in the use of carnets, irrespective

31 community Customs Code, op. cit.

32 European Parliament Committee of Inquiry into the

Community Transit System (1996) Progress Report number one,
rapporteur: Mr Edward Kellett-Bowman, March, mimeoed text,
page 7.

23 Article 360 of Commission Regulation 2454/93 OJ (1993)

L 253 implementing the Community Customs Code.

% European Parliament Committee of Inquiry into the

Community Transit System (1996) Revised note on the TIR
carnets and the ’‘Community’ and ‘Common’ Transit procedures,
March.
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of the nationality of the carrier or the origin of the
carnet. At the same time the majority of Associations
also issue carnets to their own national members.
According to the IRU, some three million TIR carnets are
now issued per year, 70% of which are issued in Eastern
Europe.” Table 3.1. compares the main features of TIR

and Common/Community transit.

Table 3.1.

TIR/Common Transit procedures: main differences

TIR

COMMON/COMMUNITY TRANSIT

58 member countries

15 EU Member States + EFTA
+ Visegrad countries

Single numerically
identified document issued
and administered centrally

T1/T2 forms

Managed by IRU and national
affiliated authorities

Managed by Customs

2.3 million carnets issued
annually

18 million documents
issued annually

Guarantee arranged through
IRU - Carnet holder
responsible (usually
transporter)

Principal responsible for
guarantee (but usually
indemnity arranged by
national association)

Obligatory approval of
vehicles

No approval of vehicles

Obligatory sealing of
vehicles

No obligatory sealing of
vehicles

TIR plate identifies
vehicle

No specific identification

Period of transit fixed by
transporter

Period of transit fixed by
office of departure:
normally 8 days

Note to table 3.1.

Source: reproduced with adaptations from European
Parliament Committee of Inquiry into the Community

25 European Parliament Committee of Inquiry into the

Community Transit System (1996) Hearing with Commissioners
Mario Monti and Anita Gradin, 26 March.
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Transit System (1996) Revised note on the TIR carnets and
the Community and Common Transit procedures, 18 March, PE
216.559, page 4.
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The Community Transit System was originally put in place
in a Community of six members, three of which (the
Benelux countries) already had a Customs union. Since
then the Community has grown and the number of trade
transactions has increased enormously, to the point where
Customs have been unable to cope with the sheer volume of
administrative formalities. One important aspect
affecting Customs’ ability to respond is that the
abolition of internal frontiers has tended to lead to a
reduction in the number of Customs personnel, and in
funding for equipment. This has had a ’‘disarming’ effect
on Customs, with morale running particularly low in some
regions.

Not unlike the Common Transit System, the TIR system too
has acquired new contracting parties, and in particular
countries from the ex-Soviet block, with weak and
disorganised Customs administrations.?®® In such an
environment, Customs services often fail to investigate
suspected cases of frauds and irregqgularities and do
little more than submit claims under the (flawed)
guarantee system when irregularities (see below). The TIR
system guarantee chain is at present receiving 500
Customs claims per day.

3.2.3. Community Control framework

Council Regulation 1552/89%’ lays down the rules for
implementing Decision 88/376%® on the system of the
Communities’ own resources. This Regulation supersedes
Council Regulation 2891/77. It lays down rules for the

26 see European Parliament Committee of Inquiry into the
Community Transit System (1996) Contribution by Jean Duquesne,
president of ODASCE, Paris.

¥7 0J (1989) L 155/1.
28 0J (1988) L 185/24.
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making available of traditional own resources, but also
for the reporting of irreqularities and the recovery of
sums due. It empowers the Commission to carry out joint
checks with the national competent authorities, or to
carry their own on-the-spot checks. Council Regulation
1552/89%° was amended in 1993?° and 1994,%! mainly in
order to tighten up the arrangements whereby the Member
States make available to the Commission the own resources

assigned to the Community.

(i) Notification, keeping of records, crediting to
Communities’ account

Regulation 1552/89%? first establishes a framework for
the establishment of amounts payable to the EC budget.
According to Article 6(2) of Council Regulation
1552/89,% the own resources that are to be made
available to the Community are established entitlements
which have been collected or for which securities have
been provided. These entitlements are entered by the
Member States into ‘A’ accounts kept in the Treasury of
each Member State.? Entitlements not entered in the
accounts because they have not yet been recovered and no
security has been provided must be shown in separate ’B’
accounts. However some Member States have been slow in
establishing this systemn.

3% 03 (1989) L 155/1.

20 council Regulation 3464/93 OJF (1993) L 317.
%! council Regulation 2729/94 OJ (1994) L 293.
%2 03 (1989) L 155/1.

23 Ibid.

24 Article 2(1) of Council Regulation 1552/89.
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(ii) Reporting fraud

The situation prior to the adoption of Council Regulation
1552/89%° was one where Member States could communicate
to the Commission ’‘information of particular interest’
under Council Regulation 1468/81, which deals with mutual
assistance. This had resulted in scant reporting and
difficulties in accounting for own resources.?® From
first January 1990 each Member State has had to submit to
the Commission a brief half-yearly report on any fraud or
irreqularity involving an amount exceeding 10 000 ECU

" stating the measures adopted in order to prevent the
recurrence of cases of fraud and irregularities.?’ Yet
the Commission wishes more detailed reporting. It has
submitted proposals to improve the present quality of
reports by amending Regulation 1552/89.2% The amendment
would have the effect of strengthening the present system
of documentary checks and thus provide additional
information.?

(iii) Checks

Joint inspections were the first form of Community
inspection to be introduced by the Commission, and to be

%65 0J (1989) L 155/1.

266 House of Lords (1989) Select Committee on the European

Communities fraud against the Community session 1988-89 fifth
report, HMSO, page 12.

%67 Article 6 (3) second subparagraph of Council Regulation

1552/89.

268 0 (1989) L 155/1.

29 European Commission (1993) Report of the Committee of

Budgets on the Commission Proposal to the Council for amending
Council Regulation 1552/89, November; European Commission
(1994) Report from the Commission on the functioning of the
inspection arrangements for traditional own resources,
January, COM(93) 691.
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carried out in accordance with Council Regulation
165/74.7° The distinguishing feature of joint

inspections is that the prime responsibility for carrying
out the inspection (i.e. fixing the dates, and purpose)
rests with the Member States. The choice of site of
inspection rests with the Member State concerned. Article
18 of Council Regulation 1552/89%' provides that the
Member States must carry out checks and enquiries
concerning the establishment and the making available of
own resources, and any additional checks requested by the

Commission.

The Commission can also conduct its own on-the-spot
checks.? But the conditions under which the Commission
may carry out those checks are severely restricted: the
Commission must notify the Member State in advance,
specifying the reasons, so that, for the sake of
efficiency, the Member State in question can appoint its
own officials to participate in the checks. As for the
nature of such checks, the Commission found in 1992 that
’in 1991 most man-days of inspectors were spent in
monitoring the introduction of the B accounts [separate
accounts for uncollected debts] in the Member States’.??
A later Commission report? (1994) shows that the areas

70 council Regulation 165/74 O0OJ (1974) L 20/1 determining
the powers and obligations of officials appointed by the
authorities of the Member States.

M oJ (1989) L 155/1.
2 Article 12 of Council Regulation 1552/89.

3 European Commission (1992) Report on the application of
Council Regulation 1552/89 implementing Decision 88/376 on he
system of the Communities’ own resources, December, COM (92)
530, OOPEC.

74 Furopean Commission (1994) Report on the functioning of
the inspection arrangements for traditional own resources,
January, COM(93) 691.
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covered in its on-the-spot inspections carried out
between 1990 and 1992 were as follows.

Table 3.2.

on the spot inspections carried out by the Commission in

1990, 1991 and 1992.

1990
Inward processing 29%
Presentation at Customs - release into free 29%
circulation of fishery products
Separate accounts 14%
Imports of cattle from Eastern Europe - Community 14%
transit
Postal traffic 14%
Total 100%
1991
Separate accounts 92%
Special destination 8%
Total 100%
1992
Imports under preférential agreements 56%
Sugar and isoglucose levies 33%
Imports of cattle from Eastern Europe 14%
Total 100%

Note to table 3.2

Source: European Commission (1994) Report on the
application of the inspection arrangements for
Traditional Own Resources, COM(93) 691.
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It has been an on-going concern of the Commission that
the national authorities responsible for the collection
of own resources should be able to produce to authorized
Commission officials the documents substantiating the own
resources collected.” Access to documents has
occasionally proved problematic to the Commission. In
case 267/78,7% the Court found that a Member State may
not contest the Commission’s power to exercise its
supervision as soon as the Communities’ Own Resources
have been established by the competent national
authorities. However rules which in the national systems
of criminal law prevent the communication to certain
persons of documents in criminal proceedings may be
relied upon against the Commission.

Article 20 of Council Regulation 1552/89?” sets up the
Advisory Committee consisting of representatives from the
Member States and the Commission. One of the aims of the
Committee is to examine and discuss the problems raised
in inspection reports. The procedure is designed to
ensure equal treatment for the Member States, at least
for those affected by the issues concerned. Following
discussion in the Committee, the Commission adopts its
final position and informs the Member State concerned
accordingly.

(iv) Mutual assistance in administrative matters

Council Regulation 1468/81?® lays down rules for mutual

5 amended proposal for a Council Regulation amending

Council Regulation 1552/89, COM(94) 458, OJ (1994) C 382/6.

76 case 267/78 Commission v Italy [1980] ECR 31.
7 0F (1989) L 155/1.

7 council Regulation 1468/81 OJ (1981) L 144/1 on mutual

assistance between the administrative authorities of the
Member States and cooperation between the latter and the
Commission to ensure the correct application of the law on
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assistance and cooperation with the Commission in
agricultural and Customs matters. Council Regulation
945/87 amending Regulation 1468/81 allows the Commission
to carry out ‘Community administrative and investigative
missions in third countries in coordination and close
cooperation with the competent authorities of the Member
States’.?” In practice these regulations and the Naples
Convention of 1967%° are sometimes used simultaneously
when third countries are involved. According to Article
209 EC, which was added to the EEC Treaty by the Treaty
on European Union, Member States should take the same
measures to combat fraud prejudicial to the financial
interests of the Community (see Chapter 1). Also

Without prejudice to other provisions in this
Treaty, Member States should co-ordinate action
aimed at protecting the Community’s financial
interests against fraud. To this end, they should
organise, with the assistance of the Commission,
close and regular collaboration between the
competent services in their administrations.

In the synthesis report regarding measures to combat
wastefulness and the misuse of Community resources in the
Member States,?!' the author concluded that cooperation

customs or agricultural matters.

7% Article 15b of Council Regqulation 945/87 amending
Regulation 1468/81.

20 The Naples Convention of 1967 was concluded between the
six original EC Member States and later extended to the other
Member States, still with the exception of Portugal. The
Convention also covers judicial assistance to a certain
extent.

21 European Commission (1995) Protection of the
Community’s financial interests, Synthesis Document of the
comparative analysis of the reports supplied by the Member
States on national measures taken to combat wastefulness and
the misuse of Community resources, COM(95) 556.
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instruments were not ignored by the Member States, who
found this type of cooperation satisfactory. This
assertion is supported by the European Court of Auditors.
The number of cases involving Customs fraud and
irreqgularities that have been the subject of exchange of
information under Regulation 1468/81 between the
Commission and the Member States has risen from 33 in
1988 to 534 in 1994 (114 cases were new in 1994). The
Commission estimated that the total amount of traditional
own resources at stake in these cases was more than 600
million ECU as of 31 December 1994 - the equivalent of 2%
of net traditional own resources collected that year.??
However response times remain slow. Differences of all
kinds (administrative, legal, technical) hamper the
movement of information between Member States. A number
of suggestions were made by the Member States in order to
improve this state of affairs. In particular the need for
a basic requirement for rapid information on
transnational fraud emerged from the ‘wastefulness’
report mentioned earlier,® since fraud rarely developed
in isolation in one country.

There are several instruments on Customs co-operation
included in various treaties between the Community and
its Member States and third countries: the Treaty on the
European Economic Area, association Treaties with central
and eastern European countries® and treaties on co-

22 puropean Court of Auditors Annual Report for the

financial year 1994 0OJ (1995) C 303, page 25.

2 European Commission (1995) Comparative analysis of the

reports supplied by the Member States on national measures
taken to combat wastefulness and the misuse of Community
resources, November.

284 The European Agreements with the Czech Republic,

Slovakia, Romania and Bulgaria entered into force on 1
February 1995, thus extending mutual assistance in the customs
field beyond the confines of the Community.
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operation with other third states.? These instruments
are relevant for the prevention and detection of EC
fraud, and it is expected that they will lead to more
information being exchanged. Now is the time to think of
a monitoring system that measures the effectiveness of
such cooperation agreements.?¢

3.2.4. An ‘immature’ regulatory framework?

Clearly, until recently the regulatory framework has
focused mainly on the making available of the correct
amount of resources, rather than the fight against fraud.
Council Regulation 1552/89%7 introduced Commission on-
the-spot checks, and has upgraded mutual assistance
requirements. However on-the-spot checks remain limited
in scope, and mutual assistance slow.

It is only in 1994 that a new GSP system was conceived,
which allowed for the temporary withdrawal of preferences
in cases of fraud or lack of administrative cooperation
from the beneficiary country in checking certificates of
origin. In December 1995 Council Regulation 2988/95%® on
the protection of the Community’s financial interests was
adopted. The Regulation has the effect, inter alia, of

25 In 1995 instruments containing protocols on mutual
assistance in the customs field were initialled or signed with
Tunisia, Morocco, Israel, Slovenia, and the trans-caucasian
republics. Interim agreements were also signed with Belarus,
Kyrgystan, Moldova, Russia and Ukraine. Negotiations are
continuing with the Faroes, Jordan, Egypt, Lebanon, South
Africa, the United States, Canada and South Korea. Lastly, the
Customs Union with Turkey, which entered into force on 1
January 1996, also includes a protocol on mutual assistance in
Customs matters.

2 gchutte, J (1995) Administrative and judicial co-
operation in the fight EC fraud, in The Dutch approach in
tackling EC fraud, eds M.S. Groenhuijsen and M.I.Veldt, pp
127-134.

%7 0F (1989) L 155/1.

28 oF (1995) L 312.
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extending to traditional own resources the Commission’s
approach to administrative penalties already in place for
the Common Agricultural Policy (see chapters 1 and 3),
and which the Court of Justice has consistently

upheld.? One of the Regulation’s main features is the
list of penalties, which can already be found in earlier
CAP (sectoral) regulations. It also gives a much-awaited
definition of irregularity in the context of EC fraud.
The main strength of the Regulation is to set a basic
legal framework for the formulation of uniform
administrative penalties with the same force throughout
the Union. The penalties can be set for fraud relating to
any area of Community policy where they are required and
for which there is a legal basis (except VAT-based own
resources). The need to set up a system of sanctions has
been highlighted by the Commission.? Another horizontal
regulation under consideration is a Council Regulation
concerning on the spot checks and inspections by the
Commission for the detection of frauds and irregqularities
detrimental to the financial interests of the European
Communities.? This Regulation would empower the
Commission to ask officials of Member States other than
that on whose territory inspections and checks are being
performed to take part in them. The Commission would also
be able to call on outside bodies to provide technical
help to perform inspections. These officials or nominated
bodies would work closely with the national authorities.
This proposal has met with considerable resistance from

% cases 240/90 Germany v Commission [1992] ECR I-5383 and
104/94 Cereal Italia Srl, judgement of 12 October 1995, nyr.

2 European Parliament Committee of Inquiry into the
Community Transit System (1996) Hearing with commissioners
Mario Monti and Anita Gradin, March, page 20.

¥ European Commission (1995) Proposal for a Council
Regulation concerning on-the-spot checks and inspections by
the Commission for the detection of frauds and irregularities
detrimental to the financial interests of the European
Communities, SEC (95) 9151 Final.
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certain Member States’ governments, who have complained
about the ’‘multiplicity of controls’ and have invoked
subsidiarity against its adoption.??

Nevertheless both horizontal instruments are particularly
important in the field of fraud control for traditional
own resources. This is because Community control has
tended to lag behind other areas, particularly those
concerned with the CAP. However the widening of the
Commission’s inspection powers is delicate, since it
involves a degree of interference with national tax-
raising authorities.

Guarantees: scope for reform

At the moment, about 18 million transit declarations (in
quadruplicate) per year are processed manually by Customs
under the Common Transit System® and 2.3 million TIR
carnets are issued every year, also manually. As a result
Customs authorities have found it increasingly difficult
to cope with the sheer volume of work, and, not
surprisingly, have accumulated a backlog. With the
extension of Common Transit to the Visegrad countries,
the pressure on the system can only increase. Criticisms
of the administration of the present system have already

¥ Myard, J (1996) Combattre la fraude: Un défi pour les
quinze Rapport d’information déposé par la délégation de
1’/Assemblée Nationale pour 1l’Union Européenne sur la
proposition de réglement du conseil relatif aux contrdles et
vérifications sur place de la Commission aux fins de la
constatation des fraudes et irregularités portant atteinte aux
intéréts financiers des communautés Européennes, French
National Assembly Publications Kiosk.

2 European Parliament Committee of Inquiry into the
Community Transit System (1996) Contribution from FENEX,
Nederlandse Organisatie voor Expeditie en Logostiek insake
communautair douanevervoer, Rotterdam, May, page 4.
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been voiced by the European Court of Auditors®™ and by
the Commission.?” These criticisms seem to fall broadly
under two categories. Firstly they highlight poor
administration of the system generally. Secondly they
note failure by the Member States to notify and to
recover sums due. The two categories are briefly examined
below.

Generally speaking, the Commission® finds that Customs
authorities in the Member States do not appear to give
sufficient priority to transit controls. This means that
investigations are not always carried out with the
urgency required. Operators must present goods and
documents to the Customs office of destination within
certain time limits.”’ However, in practice, these time
limits do not appear to be respected In addition, there
is failure to impose penalties where the time limits are
also not respected.

The late presentation to the Customs office of departure
of the copy to be returned results in an accumulation of
uncleared documents. In some cases, delays in
transferring documentation between Customs offices seem
so great that it would be impossible to respect the time
limits laid down by Community legislation without a major
effort to clear the backlog, bearing in mind the
accumulated delays.

The two main criticisms in this area are that the amounts

2% court of Auditors Annual Report for 1994, OJ (1995) C
303, 1.45 - 1.89; also previously Court of Auditors for 1987,
OJ (1988) C 316, 3-17 et seq.

2 European Commission (1995) op.cit.

2% European Commission (1995) op.cit.

¥ Twenty days in the case of air transport and 45 days in
the case of sea transport.
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recovered on the basis of Regulation 1552/89?*® are very
small and that only a few cases notified on the basis of
the Regulation are subject to legal proceedings.

Three comments can be made in relation to the dearth of
court proceedings, which according to the Commission,
only number 22 out of 1000 cases. Firstly, the
difficulties involved in getting different jurisdictions,
and/or administrations to cooperate, in what is still
basically a collection of national-territorial judicial
spaces, should not be underestimated. Initiatives to
improve cooperation have already been launched by the
Commission. Secondly, the impact of insolvencies should
not be overlooked, nor the relative ease with which
economic operators =-- in some jurisdictions =-- can be
discharged of their financial obligations, or
alternatively just ’‘disappear’ and ’‘resurrect’. In
understanding this, a comparative analysis of the Member
States’ insolvency regimes might help to assess the
situation better. Thirdly, a recent study commissioned by
the Commission’s Directorate of Financial Control and
carried out in each of the Member States has shown that
extra-judicial settlements were commonplace, particularly
in Northern Member States.? It follows that the number
of court cases may not be even an approximate indicator
of the effort exerted in order to recover funds, so in
future the Commission may need to refine this particular
indicator. '

In some circumstances, recovery may be hindered by

2 council Regulation 1552/89 OJ L (1989) 155/1

implementing Decision 88/376 on the system of the Communities’
own Resources.

2 See Labayle, H (1996) La transaction dans 1’Union

Européenne (Synthesis report for the studies carried out in
the fifteen Members States concerning the settlement of fraud
in cases affecting the EC budget), OOPEC.
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specific aspects of the regulatory framework.® In
particular, there are shortcomings in the rules
concerning guarantees and connected with the time limit
of three years imposed by the Customs Code."

The rules concerning guarantees

One way in which the authorities can recover duties and
charges, in the event of an irregularity, is through
guarantees (securities),’® which can be provided either
by a cash deposit, or through a guarantor. Guarantees can
apply on a fixed-rate basis, for a single operation, or
be comprehensive. In some cases, securities are optional,
that is to say required at the discretion of the Customs
authorities in so far as they consider that a Customs
debt which has been or may be incurred is not certain to
be paid within the prescribed period. But in practice,
Customs sometimes fail to demand guarantees when
sensitive or high-risk goods are involved, or guarantees
are sometimes insufficient to cover any debt which might
be incurred.3® /[T]oo often, Customs administrations

have been too slow to take action and have allowed
guarantees to be unduly liberated or have failed to act
against the Principal or against the other parties
involved. /3%

30 gee European Commission (1995) Report on the recovery

of Traditional Own Resources in cases of fraud and
irregularities, September, COM(95) 398 Final, pp 10-11.

301 Article 218(3) and 221(3) of the Customs Code, 2913/92

OJ L (1992) 302.

32 Articles 189-200 of the Community Customs Code; also

Council Regulation 3712/92 OJ L 378/15.

38 European Commission (1994) Report on the functioning of

the inspection arrangements for traditional own resources,
COM(93) 691.

3% European Parliament TCI (1996), written statement of

Commissioner Liikanen, op.cit.
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Particular problems arise in connection with the
’comprehensive’ guarantee. A comprehensive guarantee
document allows the holder to carry out an unlimited
number of transit operations by road simultaneously. It
is therefore the most flexible arrangement for traders,
since it allows a series of operations by the same
principal over a period of time. The amount of the
guarantee is calculated according to a percentage of the
import duties and other charges payable on the goods
carried under the transit system on average during a week
of the preceding year. The percentage varies according to
the degree of risk involved. One criticism of this
procedure is that there is no monitoring of the balance
not yet committed or available. As a result, a
comprehensive guarantee is often used to cover fresh
transit operations although part or even all of the
amount concerned has already been committed to cover non-
discharged operations or operations under inquiry.3®
Member States may request an authorization from the
Commission to ban comprehensive guarantees for certain
exceptional risk products,3® but in 1996 this

possibility had only been used on two occasions. In 1995
the Commission adopted a Decision’” authorizing the
Customs administration in Spain to take specific measures
to forbid temporarily the use of the comprehensive
guarantee for external community transit operations
involving cigarettes. In 1996 another Decision®® was

35 European parliament Committee of Inquiry into the

Community Transit System (1996) Reply from the Court of
Auditors, March, page 5.

3% Article 360 Commission Regulation 2454/93, see supra.

3 commission Decision 95/521 0J (1995) L 299/24 adopting

specific measures to temporarily prohibit use of the
comprehensive guarantee for certain transit procedures.

3% Commission Decision 96/37 OJ (1996) L 10/44 adopting

specific measures to temporarily prohibit use of the
comprehensive guarantee for certain transit procedures.
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adopted authorizing Germany to forbid temporarily the use
of comprehensive guarantees for external Community
transit for a list of goods such as bovine animals,
frozen bovine meat, dairy products and oils, bananas and
plaintains, cereals and meslin, rye, sugar, undenaturated
ethyl alcohol of 80% vol or higher and spirits, liqueurs
and other spirituous beverages.

Principals, (who are usually the freight forwarders
themselves) according to some representations made to the
European Parliament, often lose both cargo and
security.3® That is because in the absence of fixed
itineraries, it is impossible for the Customs authorities
to establish where the irreqularity took place. The
guarantee is often the only realistic chance of
recovering lost revenue. As a result guarantors can find
themselves responsible for a Customs debt, when in fact a
third party is responsible for the fraud committed. In a
communication of February 1996, the Commission noted the
general reluctance of Customs to take action against
debtors other than the principal.

The predicament of principals can be worse when high-risk
goods are involved. Securities, in the case of ’high-risk
goods such as cigarettes, were thought at one stage to be
too low. In 1994, a ’‘special carnet’ was established in
the TIR system, requiring higher guarantees for alcohol
and tobacco products. This measure backfired because, as
a result of this increase, insurance companies are now
refusing to insure such cargoes. Consequently the
national associations and International Road Transport
Union have now stopped the supply of carnets.
Notwithstanding this near-collapse of the system, the
Commission still insists that higher guarantees are part

3 European parliament Committee of Inquiry into the

Community Transit System (1996) Contribution submitted by the
Bundesverband Spedition und Lagerei e.V., Bonn, March, mimeoed
text; also from the Freight Transport Association, United
Kingdom, March, mimeoed text.
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of the answer to the transit crisis. But if one lesson
has to be learned from the position of insurance
companies, it is that commercial enterprise will not
buttress an ailing systen.

Another feature of the guarantee system is that if all
goes well, the guarantor is released from his obligations
twelve months after the date of registration of transit
declaration. After three years the guarantor is
automatically discharged if he has not been informed of
the amount for which he is liable.3

In practice Customs authorities often wait for 9 months
or more to have elapsed before issuing the principal with
a notification of non-discharge. The Court of Auditors
found that some Customs authorities even waited until the
end of the three year period after which, under Article
221(3) of the Customs Code, Customs debts cease to be
enforceable, before they attempted to recover the
guarantee.’! As a consequence a percentage of claims are
time-barred.

Delays of several months are frequent in all the Member
States, at the different stages of both the mutual
assistance and the recovery procedures. The lack of
procedures for coordination of recovery between the
Member States contributes to this state of affairs. In
complicated cases, there are signs that the three year
time limit may be too short. Furthermore, Member States
do not interpret this deadline in a consistent manner. In
several Member States, national laws make provision for
an extension of that period. This is not however the case
in Denmark and the United Kingdom.

M0 commission Regulation 2454/93 0J (1993) L 253, Articles
359-379.

M Furopean Court of Auditors Annual Report for 1994,
op.cit., page 28 and page 34.
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3.2.5. Solutions foreseen

The solutions foreseen by the Commission can be divided
into medium-term and long-term measures. Short term
solutions include measures aimed at improving and
strengthening transit legislation, and improving the
detection of fraud. Long term solutions include the
computerisation of the transit system, and a timetable
has been established for the cental development of this
project (see table 3.3.).

Table 3.3.

Computerization of transit system: implementation,
timetable and cost for central development

PHASES PERIOD TASKS PROJECTED
COST (ECU)

phase 0 1993-94 feasibility 1 153 774
study

phase 1 1994-97 development of | 4 133 774
system
specification

phase 2 1998-99 implementation | 10 526 000
and extension

phase 3 from 99 operation and n/k
maintenance

Note to table 3.3.

Source: European Commission (1996) Rapport Intermédiaire
sur le transit, SEC(96)1739 annex V, page 5.
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Medium term measures advocated are:-

(a) the introduction of the necessary flexibility to
forbid throughout the Union the use of the comprehensive
guarantee for those sensitive goods which present high
risks of fraud;

(b) the introduction of an expedited procedure for
returning and discharging transit documents concerning
sensitive products, possibly including special
identification of these documents;

(c) prohibiting a change of office of destination for
sensitive goods (or at least allowing a change only on
fulfilment of conditions which would enable the transport
operation to be monitored) ;

(d) the drawing up of binding itineraries;

(e) the reduction of the time-limits and stages provided
for under the inquiry procedure;

(f) the strengthening of the special Task Group set up by
the Commission’s Anti-Fraud Unit, UCLAF, charged in
cooperation with Member States with taking all
appropriate measures in the operational frameworks
necessary to combat fraud in this sector.

(g) fuller involvement of economic operators in action to
defeat fraud, (including clear legal provisions to create
a shared financial responsibility for transporters); and

(h) strengthening administrative and operational

cooperation with countries neighbouring the European
Union.
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Longer-term measures

As far as longer term measures are concerned,
computerisation of the transit system has been put
forward. This would mean that consignment details would
be entered at departure. Those details would be
transmitted electronically over an international network,
to an office of destination in another country. The
system would provide inquiry procedures for consignments
which had not been discharged within the time allowed for
their movement. Additionally, the system would be used
for a better management of the system of guarantees, and
risk analysis techniques would be applied to particular
consignments. It is understood that such a system would
have to be backed up by a number of physical controls at
offices of destination. The system is not expected to be
finalised before 1998 at the earliest.

3.2.6. Responses from the Council and the European
Parliament

In its Resolution®? of November 1995 the Council agreed
that computerisation of transit systems was the most
important measure in the medium term to alleviate the
serious problems currently affecting the system and that
achieving it must be accorded absolute priority. It also
called upon the Commission to proceed with work within
its competence related to the same computerisation and
called upon the Member States to allocate resources to
the project in order to make it operational by 1998.
Finally it called upon the Member States and the
Commission to cooperate closely and coordinate their
efforts with a view to attaining common objectives, and
to make use of modern Customs techniques, such as risk-

32 council Resolution 0J C (1995) 327/2 on the
computerisation of customs transit systems.
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analysis and audit-based controls.

In December of the same year, the European Parliament
exercised its right, under Article 138c EC, to set up a
Committee of Inquiry to investigate alleged
contraventions or maladministration in the implementation
of Community law.’® According the Parliament’s Rules of
Procedure,®* the temporary’” committee submits to
Parliament a report on the results of its work, including
minority opinions if appropriate. The report is due to be
published in January 1997. It will recommend improvements
with regard to the detection and prevention of fraud, the
safeguarding of the Community’s economic and financial
interests and the recovery of sums due.’

3.2.7. A question of integration?

The transit system offers a considerable challenge to the
integrity of EC revenue. The Commission has put forward
proposals to deal with the present crisis, which include
reforms to the regulatory framework in the near future,
and computerisation of the system in the longer term. The
Council and the Commission have both pointed out that
pending the computerisation of transit systems, it is
essential for up-to-date Customs techniques to be
applied, in order to improve the operation of current

33 see European Parliament (1995) Request for the setting

up of a temporary committee of inquiry to consider allegations
of offences committed or of maladministration under the
Community Transit System, PE 195.288/9.

34 Under Article 4(3) of the Decision of the European

Parliament, the Council and the Commission of 19 April 1995 on
the detailed provisions governing the exercise of the European
Parliament’s right of inquiry, and Rule 136(10) of
Parliament’s Rules of Procedure.

35 Article 136(4) of the Parliament’s Rules of Procedure.

318 European Parliament Decision 0J (1996) C 7/1 setting up

a Temporary Committee of Inquiry, at 3.

111



procedures. It is to be hoped that meanwhile, these
measures will go some way towards addressing some of the
shortcomings in the regulatory framework and thus towards
stopping the haemorrhage of EC funds, and reassuring the
tax payer.

Computerisation has been the standard response to
problems of international control in the past ten years,
so it is not surprising that it has been advocated in
this case. The author suggests that this, at best, can
only be a partial solution.

The present manual system is slow, partly because of the
sheer volume of work involved, but also because of the
complexity of the present EC regulatory framework. This
point has been made repeatedly by the European
Parliament.’’ Complex legislation, unavoidably borne out
of political compromise, often leads to hesitancy in the
Member States with regards to implementation.
Unfortunately the level of complexity is not set to
lessen with computerisation. Furthermore computerisation
will not ease the need for more physical checks, for it
will not, for instance, resolve the problem of fraud by
means of substitution of goods en route. Nor will it
improve mutual assistance per se.

In 1990 Delmas-Marty’® found that most EC frauds were
discovered by Customs authorities and prosecuted as
absence of declarations or false declarations to the
authorities. We have seen that these authorities have now
often been depleted and reorganised after the abolition
of fiscal frontiers, and in some regions suffer from low

37 Buropean Parliament Committee on Institutional Affairs
(1996) Working document on measures to combat fraud, 24
January.

38 pelmas-Marty, M (1990) Droit Pénal des affaires, PUF,
Paris, page 144ff, second volume. '
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ait
morale. Another problem is that, entrusted as they far

with the sovereign duty of collecting indirect taxation,
their outlook has remained ’‘national-territorial’. But
how long can it remain so?

The Member States have been accused of not giving enough
priority to checks. When a consignment does not arrive at
the office of destination within the agreed limits, the
onus is placed on the office of destination to
investigate. Two ingredients seem vital for success:
’‘ownership’ of the task (i.e. feeling concerned about the
~outcome), and good cooperation networks. These attributes
are evident in cases where attachments, and cooperative
efforts between national Customs authorities are already
taking place (for example France and the UK, The
Netherlands and France, within the Benelux, as part of
the Matthaeus Programme,3® and as proposed under Customs
2000). In view of the success of these recent
developments, and bearing in mind the duty of Member
States to cooperate in order to combat fraudulent
practices and the forgery of certificates in respect of
the carriage of goods between Member States,’”® the time
seems ripe to take existing cooperation networks one step
further.

One way of fostering task ownership amongst Customs,
would be by creating a European Customs, who would
properly own the task of protecting the financial
interests of the European Communities.

In its first progress report, the above mentioned
European Parliament’s Committee of Inquiry asked whether

3% The Matthaeus Programme is a Community Action Programme

for the training of Customs officials, organised by DG XXI.

3 see Article 3(1) second subparagraph of Council

Directive 83/643 OJ L (1983) 359/8; Article 16 of Commission
Regulation 1214/92 OJ L (1992) 132/1; also Council Regulation
1468/81 OJ L(1981) 144/1.
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the existence of fifteen different Customs authorities
militated against the effective control of the transit
system. This concern is reflected in the attempts which
are currently being made to give national Customs
authorities a more ’European’ outlook. It has been
suggested that, as part of the proposed Customs 2000
Programme, Customs officers should wear an emblem bearing
the twelve stars. It is hoped that from this humble
beginning, a change of orientation may occur. It is a
moot point whether more cohesiveness would resolve the
problem of administrative overburden and low morale. It
is improbable that it would resolve the problem of third
country civil servants on low pay scales who have to
supplement their earnings through routine, small scale
corruption.3? (See chapter on corruption)

More controversial is the proposal for a ’‘joint European
Customs academy’ which has been proposed in order to
supplement the training of Customs officers of the Member
States, as part of the same ‘Customs 2000’ Action
programme. This programme is at the time of writing (July
1996), under discussion.?? This could be the first step
towards a European Customs Authority - an authority who
would ‘own’ the task of recovering EC funds fully.

This type of ’‘consolidation’ exercise is already planned
in other areas. The ’free movement of judges’ is
something we can now look forward to. This will involve a
small number (at first) of liaison judges working in

3 see Spinellis, D (1995) The phenomenon of corruption

and the challenge of good governance, in Proceeds of OECD
Symposium on corruption and good governance, 13-14 March, page

3 Buropean parliament (1996) Session document,

recommendation for second reading on the Common Position
established by the Council with a view to the adoption of a
European Parliament and Council Decision adopting a Community
action programme on Customs (Customs 2000), Committee on
Economic and Monetary Affairs and Industrial Policy, March.
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Member States other than their own, as required.®
3.3. Fraud and VAT-based own resources
3.3.1. Background: harmonisation

The proportion of VAT revenues Member States make
available is small: 1,4% , destined to fall gradually to
1% by 1999.%* It is not until the budget for 1979 that
VAT became an ‘own resource’” and it is now the main
source of EC revenue. VAT fraud affects national revenues
. foremost. Much of the Community control framework deals
with the correct establishment of own resources per se
rather than the fight against VAT fraud. Since first
January 1993 fiscal frontiers have been abolished,’*® VAT
rates have been (somewhat) harmonised and transitional
arrangements have been in operation, pending a move to
the definitive system. It has been argued that, by
pressing ahead with the abolition of frontier controls
without VAT or excise harmonisation, the Commission did
in fact relegate the common interest in effective
collection.”

The original provisions on tax harmonisation in the
Treaty of Rome (Article 99 EEC) left to the Council to

3B Article 9(2) of Draft Protocol, on the basis of Article
K.3 supplementary to the Convention on the protection of the
European Communities’ financial interests, SEC (95) 9296 PEN.

3 Article 3 of Council Decision 94/728 OJ (1994) L 293/9
on the system of the European Communities’ own resources.

35 pecision of 21 April 1970 OJ L 94/19; Council
Regulation 2891/77 OJ (1977) L 336/1; Council Regulation
2892/77 OJ (1977) 336/8.

3% see written question number 190/93, O0J (1993) C 264/19
(93/C 264/34) by Sotiris Kostopoulos concerning VAT payments
after 1 January 1993.

3 Levy, P (1991) 1992: Towards better budgetary control
in the EC? Corruption and Reform 6: 285-302, page 292.
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consider how taxes could be harmonised in the interest of
the Common Market. The Single European Act required the
Council to adopt proposals for the harmonisation of
legislation regarding turnover taxes and indirect
taxation, for the purpose of the process of harmonisation
and functioning of the internal market. The first and
second VAT directives® required Member States to
’‘replace their present system of turnover taxes by a
common system of value added tax’. This goal was
postponed to 1972 by the third VAT Directive.

The primary purpose of the sixth VAT Directive in 1977
was to provide a uniform basis of taxation.3”® However
the Directive contained many derogations and left the
Member States with complete freedom to set their own
rates of VAT.

The removal of the insulating effect of the fiscal
frontiers required some harmonisation of rates in order
to avoid significant diversions of trade due to tax-
induced price variations.3® Rules were agreed for the
approximation of VAT rates.®® This meant that from first
January 1993, rates no lower than 15% were applicable in
the Member States, although two reduced rates remained
applicable, neither of which may be lower than 5%, on
specified categories of goods and services. Higher rates
were abolished, although zero rates and special reduced
rates could be retained during the transition period.
There is, as yet, no uniform rate of VAT in the European
Union, nor for that matter of excise duties. Standard VAT

3 First VAT Directive 67/227 O0JF (1967) L 71 and second
VAT Directive 67/228 OJ (1967) L 71.

3 gixth VAT Directive 77/388 OJ (1977) L 145.

3% Farmer, P and Lyal, (1994) EC tax law, Clarendon Press,
Oxford.

3 pirective 92/77 0J (1992) 316/1.
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rates still vary between 15% in Luxembourg to 25% in
Sweden. In addition, the Member States apply increased,
reduced, super-reduced rates (less than 5%) and
exemptions according to national policiés. This has
resulted in a number of asymmetrical characterisations’®?
(i.e similar economic transactions which are treated in
different ways by the Member States as far as the
application of the place of supply is concerned), which
in turn have lead to distortions in competition, as
predicted.

3.3.2. The removal of fiscal frontiers: impact on intra-
Community collection of VAT

As a result of the abolition of fiscal frontiers on 1
January 1993, the concept of import and export within the
Community has been replaced by the concept of intra-
community acquisition and supply of goods. The Commission
proposed a switch to a system under which goods and
services would be taxed in their country of origin but
the tax would be redistributed between Member States,
through a clearing house system. Without such a clearing
house system exporting Member States (The Netherlands in
particular) would gain revenue. This has been described
as the ’‘origin’ system since the tax is collected by (but
does not accrue to) the Member State of origin. The
Neumark Report®®® noted in 1962, the origin principle
usually applies in the fields of company tax and personal
income tax for reasons both of administrative efficiency
and equity. This contrasts with a system based on the
’destination’ principle where the vendor invoices his
intra-community supplies to purchasers who are identified

32 amand, C (1995) The future VAT regime in the European
Union the opinion of the tax consultants, European Taxation,
July, 219-222.

3 European Commission (1962) Rapport de Comité Fiscal et
Financier, OOPEC.
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for VAT in another Member State at a zero rate. It is
then the purchaser’s responsibility to declare the VAT on
their intra-community acquisitions. The principal case
for applying the destination principle to VAT rests on
the need to avoid distortions of competition. That is to
say, a consumer in country A should always pay a price
containing the same element of tax, no matter in which
country the goods have been produced.

Following a lengthy legislative process, the Commission
decided to retain a modified version of the destination
system following the abolition of fiscal frontiers. This
hybrid solution can be found in Directives 91/680%* and
92/111.% These arrangements were still in existence at
the time of writing (July 1996). Although the transition
arrangements are applicable until 31 December 1996, their
period of application will automatically be extended
pending the entry into force of definitive arrangements
based on collection of tax in the country of origin. So
far, the move to the ‘origin’ principle has proved highly
contentious.

3.3.3. Transitional arrangements: problems

As mentioned earlier, the transitional VAT system which
came into effect at the beginning of 1993 has been
described as a hybrid.¥® Its main features can be
summarised as follows:

3% Article 28 of Directive 91/680 on the abolition of
fiscal frontiers OJ (1991) L 376/1.

35 council Directive 92/111 OJ (1992) OJ L 384/47 amending
Directive 77/388 and introducing simplification measures with
regard to value added tax.

3% European Parliament (1995) Options for a definitive VAT
system, Economic Affairs Series, September, executive summary.
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- As far as most final consumers are concerned, the
origin principle applies. Once VAT has been paid in
one Member State, the goods are in free circulation

throughout the Community.

- In the case of commercial transactions, and also
of certain sales to final consumers under three
’special regimes’ (distance sales; cars, boats,
planes and sales to exempt bodies) the destination
principle applies. Traders must keep records of all
sales to another Member State and all acquisitions
from other Member States. Every trader must have a
VAT number, so that sellers are able to check the
tax status of the customers through VIES (the
computerised VAT Information Exchange System) .3

In practice, this means that the delivery of goods to
another member State is exempt from VAT, and that the
purchase of goods in the Member State of destination is
subject to VAT, with the tax payable by the purchaser.

The three likeliest types of fraud under such a system
are (i) the diversion of goods, allegedly sold to a
trader in another Member State, for illegal sale on the
domestic market, (ii) the suppression of untaxed
purchases from traders in other Member States for illicit
sales in the country of destination and (iii) collusion
between purchasers and suppliers to suppress intra-
Community transactions.’® It is the problem of collusion
between traders in different Member States which seems to
put the greatest amounts of VAT at risk. Indeed all the
purchaser has to do to release goods untaxed is to
suppress the final stage of the transaction

¥7 Article 6 of Council Regqgulation 218/92.

38 Levy, R (1991) 1992: Towards better budgetary control
in the EC? Corruption and Reform 6:285-302, page 293.
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documentation.
3.3.4. Community Control framework

Although Regulation 2891/77** was repealed and replaced
by Council Regulation 1552/89,3° Council Regulation
2892/77 was merely amended by Council Regulation 1553/89,
which lays down the definitive arrangements for the
collection of own resources accruing to value added tax.
As a rule, Member States pay VAT-based own resources
Member States VAT-based own resources to the Commission
monthly.3¥

Under Article 11 of 1553/89 the Commission’s checks are
carried out at the offices of the relevant authorities in
the Member States. The Commission uses these checks to
verify that the correct methods are used to centralise
the basis of assessment and to determine the weighted
average rate and the total amount of the net VAT revenue
collected. Council Regulation 165/743? which determine
the powers'and obligations of officials appointed by the
Commission also apply to checks relating to VAT
resources.3¥

Article 8(2) of Decision 88/376* stipulates that the
checks, which are also provided for under Article 18 of

3% Regulation 2891/77 OJ (1977) L 336/1.

40 0F (1989) L 155/1.

M Article 10(3) of Council Regulation 1552/89.

342 Regulation 165/74 (1974) L 20/1-3.

43 Article 12(2) of Council Regulation 2982/77 O0J (1977)
L 336; Article 11(2) of Council Regulation 1553/89 OJ L (1989)
L 155/9.

¥ 0oJ (1988) L 185/24.
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Council Regqulation 1552/89%*' are mainly concerned with
the reliability and effectiveness of national systems and
procedures for determining the base for own resources
accruing from VAT and GNP.

Compared to the control framework of the EAGGF Guarantee
Section Fund, for example, Community control of VAT seems
slight. Vervaele® has argued that Member States
reticence can be explained by the fact that unlike
agricultural expenditure, failure to collect own
resources is in principle the responsibility of the
Member State, which then owes money to the Community. The
only exception to this case is force majeure.3* Although
traditional own resources are 100% Community resources,
only a small proportion of VAT accrues to the Community.
It follows that it is in the area of VAT that the most
resistance is likely to be encountered with regards to
Commission ’interference’ in fighting fraud by way of
extending the penal-administrative sphere that is already
established in all other sectors, and in the recovery of
funds.

As mentioned earlier, the transitional VAT system
involves goods leaving one Member State without payment
of VAT. It therefore relies on the full cooperation of
all operators involved and in cases of suspected
irregularities, on good communication channels between
the Member States’ competent authorities. Council
Requlation 218/92 replaces Directive 79/1070% extending
the application of Directive 77/799 on administrative co-
operation in the field of taxation. Council Regulation

5 0F (1989) L 155/1.

46 vervaele, J (1994) La fraude communautaire et le droit
pénal européen des affaires, PUF, Paris.

47 Article 17(2) of Regulation 2892/77 O0J (1977) L 336/8.
M pirective 79/1070 OJ (1979) L 331/8.
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218/92 introduced the VIES (VAT Information Exchange
System) .3 The Regulation lays down rules for computer-
based information exchange between Member States
concerning the intra-Community movement of goods. This is
to ensure that intra-Community supplies and movements of
goods are properly registered for VAT in the Member
States of destination.

One criticism of the Regulation is that it only makes
provision for the very minimum of requirements with
regards to exchange of information. It makes no provision
for automatic exchange of information for certain
categories of transactions where there may be loss of
revenue. Information has to be requested and ’the
requested authority shall provide the information as
quickly as possible and in any event no more than three
months after receipt of the request’.3®

3.3.5. Collection and tax debt policies in the Member
States

The administrative procedures, material resources and
human resources dedicated to the collection and control
of VAT vary greatly in the individual Member States, as
do procedures for remitting, or writing off the tax. In
addition the Member States vary in their individual
approach to debt settlement. For example, some Member
States have a ’bargaining’ system of tax settlement,
whilst others do not. Remission involves the decision to
waive, either wholly or partially an amount of payable
tax. Under Article 22(9) of Directive 77/388, the Member
States may exempt taxable persons from payment of VAT
where the amount in question is insignificant. National

3 council Regulation 218/92 on administrative cooperation
in the field of indirect taxation (VAT) OJ (1992) L 24/1.

30 Article 5(1) of Council Regulation 218/92.
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legislation applies in determining in which cases
remission may occur. For example Denmark, The Netherlands
and the United Kingdom have legislation which authorizes
the remission of tax debts. Greece and Italy only have
measures having equivalent effect, whilst Belgium Spain
and France have no such provision. As for writing off
(the cancelling of part or whole of the tax payable in
the accounts by the relevant administration), it occurs
in all the Member States when a debtor has disappeared or
when a forced recovery procedure has not succeeded, but
in varying proportions. The European Court of Auditors
found that the variability of such an accounting
procedure did have an impact on net revenue

collected - from very little in Belgium to 4% in the new
German Lidnder. Taking data obtained in eight of the
Member States, it estimated the amount concerned to be
around 3 400 million ECU (which had not been included in
the calculation of the Community own resource base) .3!

Prosecution

The Member States have important responsibilities in the
area of fraud affecting the EC budget. They must take
’the same measures to counter fraud affecting the
financial interests of the Community as they take to
counter fraud affecting their own financial

interests’.3? clearly the principle of assimilation so
described, is not an issue when it comes to collecting
national income, a small proportion of which becomes ’‘own
resources’. The problem is that although fiscal frontiers
have been abolished, the Member States retain very
different approaches to tax evasion/fraud.

31 court of Auditors Annual Report (1993) OJ C 327, 1.61
et seq.

32 article 209a EC.
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Consequences for fraud control

The cumulation of the system’s main features, such as the
non-harmonisation of VAT regimes, the nature of the
transitional system itself, the minimalist character of
the present mutual assistance requirements, and the
different prosecution policies produce an environment
where revenue can easily be lost to the Member States and
the Community. Indeed it has been recognised that the
present shortfall in revenues in some of the Member
States could partly be the result of opportunities for
fraud offered by the present tax regime.3%

The impact of the non-harmonisation of VAT regimes
(rates, collection, remission and write-offs practices)
should not be underestimated. At the very least it has a
distorting effect:

The Commission agrees with the Court that the
current diversity of national approaches could
result in inequality of treatment of taxpayers and
distortions of competition and could also impair the
proper collection of the VAT own resource. It
therefore undertakes to look closely at the matter
in conjunction with the Member States, with a view
to arriving at a uniform approach [...]*

The nature of the transitional system itself means that
the possibility exists for operators to acquire goods
without paying VAT in order not to account for subsequent
transactions. With minimalist mutual assistance
requirements, the investigating authorities in the Member
States are often left with a cold paper trail, if any at

33 see newspaper article ’Value Added Tax EU may offer
fraud opportunities’ in Financial Times 14/15 September 1996,
page 4.

34 court of Auditors (1993) Annual Report for 1992, page
296 at 1.45. (second paragraph).
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all.

The differing approaches to the prosecution of VAT
evasion or fraud within the Union also creates ’zones of
leniency’, which have been likened, more dramatically, to
’internal fiscal havens’ by Caraccioli.?S cumulatively,
this diversity helps to create an uneven control space,
which a skilled operator can take advantage of.

[Knowledgeable] economic operators would be led to
choose fictitious domiciles for their businesses
with an aim to setting up evasive or avoidance-type
operations in those [Member States] that best suit
them. 3

Over fifty percent of the EC budget comes from a
proportion of the Member States’ VAT. Each Member State
has a unique constellation of VAT rate, collection and
remission procedures and prosecution policies. Some of
these constellations create potential ’internal tax
havens’ within the single market. The author argues that
an effective strategy to protect the finances of the
Community requires (i) the harmonisation of some of the
collection procedures, (ii) improved mutual assistance
and (iii) the setting of some minimum standards of

35 caraccioli, I (1995) Vers un droit fiscal européen,

paper given at a Conference on the protection of the financial
interests of the European Community, Dublin 1-2 June; also
Caraccioli, I (1995) Verso un diritto penal tributario
europeo, Il Fisco, 26/95, 6660-6663 and Caraccioli (1995)
L’importanza del dirito penale tributario in ambito europeo,
Il Fisco, 30/95, 7525-7526.

3% caraccioli, I (1995) Vers un droit fiscal européen,

paper given at a Conference on the protection of the financial
interests of the European Community, Dublin 1-2 June, page 6,
author’s translation.
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prosecution throughout -the Community.3¥

3.3.6. Perspectives: indefinite postponement of the
definitive system?

It had been envisaged that at the end of 1996 the
transitional system would give way to a system where VAT
is paid at source, i.e in the Member States in which
goods originate. In a ’State of origin’ system VAT is
deductible in the Member State of destination. This,
according to the German Ministry of Finance, would take
us closer to ‘a single market [where it is] just as easy
to deliver from Cologne to Paris as from Cologne to
Munich’.3® powerful arguments for a swift move to the
definitive system have been made anew in 1996. Firstly,
the present ’‘destination’ VAT has been found to be
unsatisfactory as an equitable ‘own resource’. This is
because despite the provisions in the sixth Directive,
VAT has always been challenged as a foundation for
equitable national contributions to Community
expenditure. Since imports are included, but not exports,
it penalises countries with trade deficits. More
seriously, it does not take account of variations in the
proportion of national economies that are VAT-registered.
This was clearly recognised by the Community itself when,
in 1992, it brought into being the GNP-related ’‘fourth
resource’ and reduced the maximum VAT rate from 1.4% to
1%. Since total contributions are now governed by a GNP
ceiling, the case for a separate VAT element is not now
obvious.

7 See note 125.

3% Bundesministerium der Finanzen (1994) Formulation of

the definitive scheme for imposing turnover tax on the intra-
Community trade in goods and services and for a functional
clearing procedure,Federal Ministry of Finance, Bonn, page
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Secondly, it has been argued in a report from DGXXI that
one of the drawbacks of the destination system presently
in operation, with its tangle of complex administration
procedures, is that it opens the door to tax fraud and so
reduces the overall tax take of governments®® and hence
their fiscal power.¥ It has also been argued elsewhere
that to omit accounting for intra-Community transactions
would be potentially less attractive in the definitive
system, since this would result in the non-deductibility
of the input tax.3! Furthermore the effect on the

revenue departments of Member States, if transactions are
not reported, would be less severe under the final system
as compared to the transition period, since at lest the
non-deducted input tax is collected.3®

However the differences in VAT rates between Member
States would continue to create problems under the origin
principle. There are currently 27 different VAT rates in
the Community (plus exempt supplies), which would greatly
complicate the deduction of input tax by purchasers. The
multiplicity of reduced rates and derogations, and the
selection and definitions of categories to which a
reduced rates can apply, are the main problems.

3% see Bridges, M (1996) Tax evasion A crime in itself:
The relationship with money laundering, Journal of Financial
Crime, Volume 4, number 2, pp 161-168; also newspaper article:
’'Labour voices fears over VAT’, Financial Times, November 11
1996, page 11. According to the article: "In 1995-96 VAT
receipts were about £5 bn lower than projected [...] a related
reason for this fall has been the a cut in staffing levels at
Customs".

30 see newspaper article: ’‘Monti sets out radical plan
for VAT shake-up’ in European Voice, 20-26 June 1996, page 1.

%! Raponi, D (1996) L’I.V.A comunitaria: Le tappe per il
passagio al regime definitivo, paper given at a conference
held in Venice and entitled L’I.V.A e l/Unione Europea,
Frodi, controlli, sanzioni, 24 February.

32 see Terra, J and Wattel, P (1992) European Tax Law,
Kluwer, chapter on mutual assistance.
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The new system requires a ’‘clearing house’ to avoid the
swelling of tax revenues in exporting Member States.
However the setting up of a clearing system has proved a
major stumbling block in moving on to the ’/State of
Origin’ system and the implementation of the definitive
system had been postponed for what seemed to be an
indefinite period.* The Commission has now presented a
proposal’® for a Directive amending the sixth Directive,
which would have the effect of fixing the minimum and
maximum rates at 15% and 25% respectively, for the period
from 1 January 1997 to 31 December 1998. At present
Member States must apply a standard VAT rate of not less
than 15%, with no upper limit. This harmonisation is part
of a programme to culminate in a common clearing system
by mid 1998, closely followed by the definitive system.
Goals to be achieved by the end of 1996 include, inter
alia, measures to improve the collection of taxes and the
cooperation between Member State administrations.

3.4. Protecting EC revenue against fraud: the future

According to UCLAF,3® from cases reported the

Commission, it is known that up to two per cent of the EU
budget (of over 70 billion ECU in 1995) is subject to
fraud and irregularities. There is, as far as the
irregularities affecting the EC budget are concerned, a
belief that they occur mostly on the expenditure side,
for example with regards to subsidies to farmers and
exporters. But the reality is that irregularities
involving larger amounts also exist on the ’‘income’ side
of the budget. In fact in 1994 the cost of reported

sack

33 see newspaper article: ’‘Senior EU tax official faces
in VAT row’ in Financial Times, 27 October 1995, page 22.

34 VAT - proposed change to standard-rate system, European

Commission Press Release IP/95/1437, 20 December 1995.

35 ynité de Coordination pour la Lutte Anti Fraude, the

Commission’s anti-fraud coordination unit, Directorate F.
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irregularities amounted to 3,4% of the traditional own
resources budget (import duties) .’ One of the main

areas under attack is that of Community transit, where
the guarantee system is faltering. Of the 12 000 cases
reported by the Member States between 1991 and 1995, 120
(1% of the total) by themselves accounted for 50% of the
total budgetary impact. Fraud cases involving organized
crime are few and far between, but their effect on the
budget is considerable: out the 273 cases under
investigation coordinated by the Commission, 20% involved
sums of more than 100 000 ECU, and in half of them the

" amounts involved were more than 1 million ECU.% It is

no wonder therefore that the transit system has been
repeatedly described as ’in deep crisis’ and ’near
collapse’. The scale of fraud demonstrates that illegal
transactions are no longer isolated cases. They
illustrate the establishment of a ’‘grey market’ involving
also the laundering of profits from drug trafficking, the
provision of funds for the drugs market and the
progressive contamination of all commercial sectors.
Generally there is a considerable political impetus to
deal with this problem at the level of the European
institutions, since the credibility of the European
project seems to be implicated (see Chapter 1). But the
legal, administrative, organisational and technical
difficulties involved in keeping one step ahead of
fraudsters should not be underestimated, as I hope the
present chapter has made clear.

There are hopeful signs that the problem of loss of

3% see Goybert, C (1995) La fraude communautaire: Mythes

et réalités, Revue du Marché Commun, number 388, May, 281-283;
UCLAF (1996) Seventeen questions on fraud, February, mimeoed
text, page 1.

%7 European Commission (1996) Protecting the Community’s

financial interest The fight against fraud Annual Report for
1995, COM(96) 173, pp 48-49.
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revenue and fraud are being tackled. Transit fraud has
been put very firmly on the agenda, with a myriad of
medium-term measures envisaged, and a vast
computerisation project on the horizon, which is expected
to be operative by 1998. The Community control framework
to protect Community revenue is /immature’, compared to
the framework in place to protect EAGGF Guarantee Section
" expenditure, as the next chapter will demonstrate. Until
recently the emphasis of Community regulation with
regards to own resources has been on the making available
of the correct sums to the Community. It is not until
1990 that Member States acquired a duty to report frauds
and irregularities exceeding 10 000 ECU to the
Commission. In this area of tax raising and levies
collecting, which is the sole prerogative of the Member
States, it is difficult for the Commission to make
proposals which are likely to meet with the approval of
the Council in particular, least they be confined to the
improvement of technical matters. That is why an
embryonic European Customs Authority would be a major
breakthrough.
It is hoped that the new horizontal instruments will help
to ’streamline’ fraud control at Community level. But it
is the short term, which, perhaps, should give cause for
concern. Some parliamentarians have expressed grave
concerns about the extension of the Common Transit System
to the Visegrad countries.3® Concerns centre around the
adequacy of Customs infrastructure and the ability to
police eastern borders of countries where, historically,
there has been a fair degree of tolerance of the growth
of the ’second economy’ .3 One question that must be

38 gsee for example written question E-0275/96, O0J (1996)C
185/47.

3 Naylord, R (1996) From underworld to underground
enterprise crime ’‘Informal sector’ business and the public
policy response, Crime, Law and Social Change, volume 24,
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raised in this respect is whether EU citizens will
ultimately have to bear the cost of fraud through their
GNPs (at the moment any loss of income incurred through
traditional own resources or VAT is made up through the
GNP contribution of the Member States). This extra burden
put on GNPs would mean that the burden would rest,
ultimately, on the wealthier Member States: a purely
unplanned form of re-distribution!

In the field of VAT, it is hoped that further
harmonisation and the change to the definitive system
will eventually erase some of the opportunities for fraud
built into the present system. The Commission is also
looking at the possibility of harmonising some of the VAT
collection procedures in the Member States - a move which
some commentators argue is at the very limit, or beyond
its competence. VAT is excluded from the competence of
Council Regulation 2988/95, and from the ’‘PIF’
Convention. VAT seems set to remain an area where the
Commission has difficulties in asserting any competence
in terms of fraud control. However the challenge remains
one of trying to make tax havens created by the different
VAT constellations less attractive, by means of a
directive. Much work remains to be done in order to
protect the financial interests of the European Community
in this difficult area. Community efforts are likely to
be resisted in some of the Member States on the grounds
of interference with sovereign tax-raising powers.
Finally, it must also be recognised that, within the
Union, some of the opportunities for fraud are created by
the uneven nature of integration. Economic integration
has raced ahead for over forty years, whilst fiscal,
monetary, political and judicial integration and other
forms of cooperation, have lagged behind. As long as VAT
rates are not fully harmonised, and the definitive system

number 2, 79-150, page 85.
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in place, the present danger of collusion between seller
and buyer in order to avoid VAT will remain.*® The
extreme variation in excise duty rates also invites
fraud, particularly in the UK and the Republic of Ireland
where excise duties represent a higher proportion of
national revenues.’! The complexity of the EC regulatory
framework, and the uneven nature of integration, seem set
to continue posing difficulties for the collection of
both EC and national revenues.

At community-level there is no doubt that efforts are
being made to protect the EC budget from loss of revenue,
although the main responsibility will continue to rest
with the individual Member States.

3% see White, S (1996) EC fraud- What is VAT? Journal of
Financial Crime, January, pp 255-259.

3 see Easson, A (1989) The elimination of tax frontiers
in 1992: One European Market, EUI Florence.
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CHAPTER 4. THE CONTROL OF FRAUD AFFECTING EC EXPENDITURE

This chapter focuses on the control of expenditure fraud,
that is to say fraud affecting the EAGGF Guidance Section
Fund (4.1.) and the Structural Funds (4.2.). The
structure is similar to that of chapter 3, although the
chapter is, of necessity, longer. In each section the
origins of the funds are examined briefly and examples of
fraud are given. The Community’s control framework
follows, together with the latest developments. The last
part of the chapter (4.3.) offers a summary and deals
with recent developments and prospects for improvement of
the protection of the financial interest of the European
Communities.

4.1. The GGF_Guarantee Sectio

Article 40(4) of the EC Treaty expressly provides that,
in order to enable the common organisations to attain
their objectives, one or more Agricultural Guidance and
Guarantee Funds may be set up. As a result the EAGGF
Guidance and Guarantee Section was established in 196237
in order to cover agricultural market support and to
assist farm modernisation schemes. Under Regulation
17/64%”? the fund was later split up into a Guarantee
Ssection which includes (i) expenditure relating to
refunds on exports to third countries and (ii)
intervention intended to stabilize the agricultural
markets. and a Guidance Section (see 3.2.) which includes
expenditure relating to measures undertaken in order to
attain the objectives of the CAP set out in Article 39,

3 council Regulation 25/62, 0J (1962) L 991 (special
edition 1959-62, page 126.

M 0J (1964) L 586.

3 Articles 1, 2 and 3 of Council Regulation 729/70 JO
(1970) L 94/13.
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in particular matters of structural policy.*
4.1.1. EAGGF Guarantee Section fraud

There is a well-established typology of fraud.

Reported frauds under the Guarantee Section include the
famous carrousels, re-export and classification frauds. A
carrousel occurs when a good quality product is exported
from the EU, attracting a high rate of subsidy. The same
product is then re-imported as a low-quality product,
thus attracting low duties. Traders may repeatedly
carousel in and out of the Union until the product is
unfit for human consumption. In a destination fraud a
consignment is described, for example as going to a third
country destination attracting a high subsidy. In fact it
goes to a destination which should attract a small
subsidy, or no subsidy at all. Re-export fraud relies on
goods being brought back within EC borders without
Customs being aware of it.¥® Additionally frauds often
involve the substitution or alteration of foods, when for
example goods held in intervention storage are of lower
quality than declared to the authorities, or disguised.
Ghosting is also common. In Italy, for example, durum
wheat stocks were found in 1994 to be 25% smaller than
those declared. Products exported may also be hazardous
to health. Another 1994 case involved a consignment of 3
000 tonnes of beef destined to the former Soviet
Republics which was found not to have been adequately
sterilised. The sum involved was estimated at 11.5

35 see Usher, J (1988) Legal aspects of agriculture in the
European Community, Clarendon Press, Oxford, page 104.

3% See for example Ruimschottel, D (1994) The EC budget:
Ten per cent fraud? EUI Florence; Tutt, N (1989) Europe on a
fiddle, Helm, London.
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million ECU.Y’ Examples of imaginative schemes abound
which nearly always involve the forgery of documents, the
misclassification or mis-representation of goods,3® and
the connivance of officials. For example in 1995, an
Italian olive o0il company was investigated for unlawfully
claiming export refunds through a parent company since
1990. The olive oil thus exported was ’‘sweetened’, and
thus did not qualify for aid. The estimated total cost to
the Community was 4 million ECU.%”

4.1.2. EAGGF Guarantee Section Control framework

It is in this area that the most advanced control
framework can be found. The legislation places
requirements on the Member States to notify, check and
recover sums due. These requirements are found in other
areas of the EC budget and are therefore un-surprising.
The difference here is that requirements have been
refined over a longer period, and have become quite
exacting. The framework also goes well beyond what has
been attempted in other areas of the budget, with for
example the ’Black List’ Regulation, which is examined
below in some detail.

(i) Budgetary control
The EAGGF Guarantee Section is subject to the clearance

of accounts procedure. Under Articles 98 to 104 of the
Financial Requlation, the EAGGF Guarantee Section budget

3 European Commission (1994) Protecting the financial

interests of the European Community The fight against fraud,
OOPEC, pp 28-30.

5% poig, A and Graham, M (1993) Fraud and the Intervention

Board, Journal of Asset Protection and Financial Crime, Volume
1, number 3, 225-233.

3 European Commission (1996) Protecting the Community’s

financial interests The fight against fraud Annual Report
1995, COM(96) 173, OOPEC, page 71.
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is implemented in three stages. The first stage is the
payment of advances to the Member States. The second
stage is when the payments are charged to each budget
heading, on the basis of the returns submitted by the
Member States showing the expenditure incurred. The third
stage is the clearance of accounts. Article (2) (b) of
Council Regulation 729/70 makes provision for the
clearance of accounts. This means that, once a year, the
Member States send their annual accounts of expenditure,
as well as all relevant certificates and reports to the
Commission. The clearance account decision then
determines the amount of expenditure effected in each
Member State, during the financial year in question,
which is chargeable to the EAGGF. This decision is
reached with the help of a committee. This system ensures
that the Directorate-General for agriculture verifies the
manner in which the appointed national authorities have
used the appropriations for the CAP.

(ii) Notification, checks and inspections

The Member States have to provide detailed information on
cases of irregularities.® Under Council Regulations
729/70% and 595/91,%% the Commission may take part in
relevant inspections and inquiries by the Member
States.’® It may also carry out autonomous

%0 Article 4 of Commission Regulation 1663/95 OJ (1995) L
158/6.

%1 Articles 3 and 5 of Council Regulation 595/91.

32 0J (1970) L 94/13.

3 Ccouncil Regulation 595/91 OJ (1991) L 67/11 concerning
irreqularities and the recovery of sums wrongly paid in
connection with the financing of the CAP and the organisation

of an information system in this field and repealing
Regulation 283/72.

% Article 9(2) of Council Regulation 727/70; also Article
6(1) of Council Regulation 595/91.
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inspections.® Member States have a duty to carry out
systematic scrutiny of documents, in order to give the
best possible assurance of the effectiveness of the
measures for preventing and detecting irregularities.3¢
This applies without prejudice to inspections undertaken
under Article 9 of Council Regulation 729/70.3
Regulation 3122/94% lays down the exact criteria for
risk analysis as regards products receiving refunds, and
Council Regulation 307/91%° makes additional funds
available for the control of a number of high risk areas.
Council Regulation 386/90°° places a duty on Member
States to inspect 5% of all goods presented for exports.

With respect to aids to the crop and livestock sectors,
Council Regulation 3508/92%!' establishing an Integrated
Administration and Control System (IACS) in the Member
States to replace the hitherto sectoral approach to
control. This means that the system comprises, in each
Member State, a computerised data base, an alphanumeric
identification system for agricultural parcels, a
harmonised control éystem and in the livestock sector, a
system for the identification and recording of animals.
Commission Regulation 3887/92% lays down rules for the
implementation of IACS. In particular,on-the-spot checks

¥ Article 9(1) of Council Regulation 727/70.

3% Article 2 of Council Regulation 4045/89 OJ (1989) L
388/18.

%7 0F (1970) L 94/13.

% 0J (1994) L 330/31.

¥ 0F (1991) L 37/5.

3 0J (1990) L 42.

¥ council Regulation 3508/92 0OJ (1992) L 355/1.

% commission Regulation 3887/92 OJ (1992) L 391/36 laying
down detailed rules for applying the integrated administration

and control system for certain community aid schemes (IACS).
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must cover 10% of livestock aid applications and 5% of
area aid applications.3® Applications subjected to on-
the-spot checking are selected by the competent authority
in the Member State on the basis of risk analysis.

(iii) Penalties
Farmers and fishermen

Under IACS, there are time limits for the presentation of
aid applications and late presentation triggers a cut of
one percent per working day of delay, and eligibility is
lost altogether after 20 days.>* If the area determined
by the authorities is found to be less than that declared
in the ’area’ aid application, the aid is reduced. If the
difference is more than 20% of the determined area, no
aid is granted. In the case of a false declaration made
intentionally or as a result of serious negligence, the
farmer is excluded from the aid scheme for the calendar
year in question, or from any aid scheme for the
following calendar year.3” Notwithstanding the ruling of
the Court in case 240/90,% in the context of fisheries,
penalties were at first rejected. Articles 35 and 36
(relating to penalties) of Council Regulation 2847/93%
were deleted following difficult Council discussions.

Traders

An exporter who requests a refund in excess of that
applicable, sees his refund reduced by (a) half the

3 Article 6(3) of Commission Regulation 3887/92, op.cit.
3 Article 8 of Commission Requlation 3887/92.

3 Article 9(2) of Commission Regulation 3887/92.

3% case C-240/90 Germany v Commission [1992] ECR I-5383.
¥ council Regulation 2847/93 OJ (1993) L 261/1.
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difference between the refund requested and the refund
applicable to the actual exportation or (b) twice the
difference between the refund requested and the refund
applicable, if the exporter has intentionally supplied
false information.’® wWhere the reduction results in a
negative amount, the exporter shall pay that negative
amount. Where reimbursement is covered by a security not
yet released, seizure of that security shall constitute
recovery of the amounts due. Where the security has been
released, the beneficiary has to pay the amount of the
security which would have been forfeit plus interest
calculated from the date of the release to the day
preceding the date of payment.3®

These penalties apply without prejudice to supplementary
national penalty arrangements.

(iv) Recovery and Member States’ liability

Member States have a duty to recover sums lost as a
result of irreqularities or negligence, and to inform the
Commission of the measures taken for those purposes and
in particulaf of the state of the administrative and
judicial procedures.‘®

When the amounts recovered are placed at the Fund’s
disposal, the Member State may retain 20%." Article

8(2) of Council Regulation 729/70'? states that in the

3% Article 11 of Commission Regulation 2945/94 amending
Regulation 3665/87, OJ (1994) L 310/57.

3% Article 3 of Commission Regulation 2954/94.

40 Article 8(12) of Council Regulation 729/70 OJ (1970) L
94.

401 Article 7(1) of Council Regulation 595/91 OJ (1991) L
67.
42 o0J (1970) L 94/13.
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absence of total recovery, the financial consequences of
irregularities or negligence must be borne by the
Community, with the exception of irreqularities or
negligence attributable to administrative authorities or
other bodies of the Member States. On the question of
Member States’ liability, the European Court of Justice
has ruled, in this context, that where the incorrect
application of Community law is attributable to a
Community institution, the Community should bear the
financial consequences. In the majority of cases,
however, the Court has found that the EAGGF was not
liable for the expenditure, that is to say that the
Member State had to accept financial responsibility for
over-spent or missing funds.‘®

4.1.3. The ’Black List’ Regulation

In 1995 the ’Black List’ Regulation introduced a system
for the identification and the communication, between the
relevant authorities of the Member States, of commercial
operators who have committed irregularities or against
whom there are well-founded suspicions, with a view to
excluding them from the Guarantee Section of the EAGGF.
The commercial operators targeted are those who, for
example, claim export refunds or sell intervention
products. Due respect to the principle of subsidiarity
means that Member States retain considerable discretion
with regards to the detailed implementation of this
Regulation in this sensitive arena, which touches closely
on the rights of operators. The author examines the scope
of the Regulation, raises questions concerning the rights
of operators, discusses selected implementation problems
and finally examines the two diametrically-opposed
perceptions of the Regulation.

48 see for example case 18/76 Germany v Commission (EAGGF)
[1979] ECR 343.
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The ’Black List’ Regulation,*® and its implementing
Regulation,*® which took effect in the Member States on
1 July 1996 must be put in the wider context of the
protection of the financial interests of the European
Communities, which has intensified since the late
1980s.% In 1995 a Regulation for the Protection of the
European Communities*” or /PIF’ Regulation came into
effect. A Convention of the same name'® has yet to be
ratified. Other measures enhancing scrutiny, or
developing cooperation, are under discussion.*® The
level of fraud in the transit system, which allows the
elimination of Customs formalities within the transit
areas,*® has reached alarming proportions, with a
reported figure of over 1 billion ECU of revenue lost

4% council Regulation 1469/95 OJ (1995) L 145/1 on
measures to be taken with regard to certain beneficiaries of
operations financed by the Guarantee Section of the EAGGF.

45 commission Regulation 745/96 OJ L (1996) 102/15.

46 white, S (1995) A variable geometry of enforcement?
Aspects of European Community budget fraud, Crime, Law and
Social change 23:235-255, page 240.

47 council Regulation 2988/95 OJ (1995) L 312/1, on the
Protection of the European Communities’ Financial Interests.

4% council Act of 26 July 1995 drawing up the Convention
on the Protection of the European Communities’ Financial
Interests, OJ (1995) C 316/48.

4% Tn June 1996 the ECOFIN Council agreed in principle a
Regulation concerning on-the-spot checks and inspections
by the Commission for the detection of frauds and
irreqgularities detrimental to the financial interests of
the European Communities; two protocols to the ’/PIF’
Convention and an ‘Anti-Corruption’ Convention have yet
to be agreed.

40 commission Regulation 1214/92 OJ (1992) L 132/1 on
provisions for the implementation of the Community Transit
procedure and for certain simplifications of that procedure;
Convention on a Common Transit Procedure OJ (1987) L 226/1;
Customs Convention on the International Transport of Goods
under Cover of TIR Carnets, 1975.
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through fraud between 1990 and 1995,%! whilst a small
percentage of operators are responsible for over 80% of
amounts defrauded. It has been recognised that organised
criminal networks are now involved.*? The present crisis
in the transit system has made it more difficult for the
Member States to discharge some of the specific duties
connecting with the running of the EAGGF Guarantee
Section. Member States have a duty to take all the
measures necessary to ensure that transactions financed
by the EAGGF Guarantee Section are actually carried out
and properly executed, and to prevent and follow up
irreqgularities.*® A further duty concerns the need to
check the reliability and probity of operators, as
highlighted in case 240/90.%"¢

In the circumstances, the prospect of the Member States
being able to black list certain operators has proved an
attractive legislative goal, and one the European
Parliament in particular has pursued vociferously. The
technique of black listing has been used successfully in
other areas, in order to deny access to the market to
economic operators who either failed to conform to
minimum standards of safety or who made regular use of

dubious practices.?*”

‘1 European Parliament (1996) Temporary Committee of
Inquiry into the Transit System (1996) Written statement by
Commissioner Liikanen, March.

42 See newspaper articles: ’'EU cheesed off by tax scam’,
Guardian, 23 May 1996, page 3; ’‘Traffic de cigarettes: 1’ Etat
roulé’ in l1’Express, 9 May 1996 page 39; ’‘Mafia gangs involved
in £1 billion EU frauds’, in Guardian, May 9 1996, page 10.

43 Article 8 of Council Regulation 729/70 OJ (1970) L
94/13.

44 case 240/90 Germany v Commission ECR (1992) I-5383, at
26, page 5431.

45 gee newspaper article: ‘A hidden hand of corruption’,
Financial Times, 6 June 1996, page 27.
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The ’‘Black List’ Regulation, which concerns us here, has
two aims. The first is to make known throughout the
Community certain fraudulent, or suspected traders who
are drawing funds from the Guarantee Section of the
EAGGF. This is achieved through the inclusion of the same
operators into an EU-wide information system. The second
aim is to specify measures to be taken to prevent the
same fraudulent or suspected operators from committing
further irregularities.*® The measures, which can be
cumulative, include reinforced checking, suspension of
payments relating to current operations and exclusion
from future operations for a period of up to five years.
The Commission has excluded itself from the field of
application of the Regulation: only the ‘competent
national authorities of the Member States’ are provided
with information available under the new system. The
political significance of the Regulation is, however,
very considerable since it establishes a Community system
requiring Member States to distribute information on
certain operators and to adopt preventive measures.

Here the legal basis and scope of the ’‘Black List’
Regulation are examined first. The protection of the
rights of operators is followed by a discussion on the
potential impact of the Regulation.

(i) Scope of ’Black List’ Regulation

The only provision in the Treaty with regards to the
protection of the financial interests of the European
Communities (Article 209a) was added by the Treaty on
European Union. It requires the Member States to take the
same measures to counter fraud affecting the financial

46 The definition of ’‘irregularity’ can be found in
Article 1(2) of Council Regulation 2988/95 OJ (1995) L 312/1,
on the Protection of the European Communltles' Financial
Interests, or ’‘PIF’ Regulatlon.
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interests of the Community as they take to counter fraud
affecting their own financial interests and has yet to be
used as a legal basis. Most anti-fraud measures
nevertheless are found within the first pillar. The legal
basis for the ’Black List’ Regulation, for example, is
Article 43 EC, which enables the Commission to submit
proposals for working out and implementing the Common
Agricultural Policy. Notwithstanding its place in the
architecture of the Union Treaty, the Regulation
’‘polices’ since its scope extends to measures which can
have serious economic consequences for traders, as we

shall see.
Two distinct groups of operators

For practical purposes, operators are divided into two
distinct groups in the ’Black List’ Regulation. Operators
A’ are those who have committed an irregqularity or
irregularities either deliberately or through serious
negligence and have unjustly benefited from a financial
advantage, or attempted to benefit therefrom. Operators
‘B’ are those who have been the subject, on the basis of
established facts, of a preliminary or judicial report by
the competent authorities of the Member States.*’ A
‘preliminary or judicial report’ is defined in the
implementing Regulation as ‘the first written assessment,
even if only internal, by a competent administrative or
judicial authority based on concrete facts that an
irreqgularity has been committed, deliberately or through
gross negligence, without prejudice to the possibility of
this being revived or withdrawn subsequently on the basis
of developments in the administrative or judicial
procedure’.*® Operators who have participated in

47 gee Article 2(3) of Commission Regulation 745/96 and
Article 1(2) of Council Regulation 1469/95.

48 Article 1(2) of Commission Regulation 745/96 OJ (1996)
L 102/15.
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committing an irreqularity, or who are under a duty to
take responsibility, or to ensure that it is not
committed may fall under either category ‘A’ or ’B’.*®
Member States apply their relevant national legislation
in order to determine whether an irregularity has ben
committed or attempted, deliberately or through gross

negligence.*®

Notification

The ’Black List’ Regulation targets operators who have
committed, or are suspected of having committed
irreqularities which involve amounts in excess of 100 000
ECU, over a period of one year*” starting to run on the
date on which the first irregularity was committed.*?
The Member States are responsible for implementing
procedures relating to notification.*® Each Member State
designates a single competent authority to make and
receive notifications. The said authority, using a
standard form, transmits its notifications to the
Commission, which transmits them to the competent
authorities of the other Member States.*”® As part of the
notification, the following must be transmitted to the

49 Article 1(4) of Commission Regulation 745/96 OJ (1996)
L 102/15.

40 Article 1(5) of Commission Regulation 745/96 OJ (196) L
102/15.

1 Article 2(1) of Commission Regulation 745/96 OJ (1996)
L 102/15.

‘2 pArticle 2 of Commission Regulation 745/96 OJ (1996) L
102/15.

43 Article 2(1) of Council regulation 1469/95 OJF (1995) L
145/1.

“% Article 5(1) of Commission Regulation 745/96 OJ (1996)
L 102/15.
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Commission:*”® (ii) their category (’A’ or ’B’), (iii)
details of the inquiry (iV) facts leading to measures
being taken under the ’Black List’ Regulation and (v)
cross-references to notifications already made under
previous legislation.%®

Previously, Member States have interpreted the
requirement to notify, which can already be found in
Article 4 of Council Regulation 595/975*" and Article 14
of Council Regulation 1468/81*2% in a ’minimalist’
manner.*”® It is anticipated that the more detailed
implementation measures contained in the ’Black List’
Regulation will induce the Member States to identify
traders. But should a Member State fail to implement
rules relating to notification, the implementing
Regulation*® now empowers the Commission to ensure that
the identification and notification system is implemented

5 Article 5(2) of Commission Regulation 745/96 OJ (1996)
L 102/15.

46 council Regulation 1468/81 OJ (1981) L 144/1; Council
Regulation 595/91 OJ (1991) L 67/11; also Council Regqulation
1469/95 (1995) OJ L 145/1.

477 council Regulation 595/91 OJ (1994) L 67/11 concerning
irregularities and the recovery of sums wrongly paid in
connection with the financing of the Common Agricultural
Policy and the organization of an information system in this
field and repealing Regulation 283/72.

4% council Regulation 1461/81 OJ L (1981) L 144/1 on
mutual assistance between the administrative authorities of
the Member States and Cooperation between the latter and the
Commission to ensure the correct application of the law on
customs or agricultural matters.

4% gee articles: ’‘Parliament wants to increase sanctions
against fraud in the framework of the CAP’, in Europe, 17
February, 1995, p 10; ’‘The Council adopts the "Black list" of
companies that defraud, allocation of preventive community
means to combat fraud in the EAGGF’, in Europe, 26 June 1995,
p 10.

430 Article 2(2) of Commission Regulation 1469/95 OJ (1995)
L 145/1.
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by the Member State concerned. This provision was entered
as a request of the European Parliament,*!' concerned
that the Regulation should not be ’‘vague and toothless’.

Reinforced checking

According to the ’Black List’ Reéulation, and its
implementing Regulation, any operator (’A’ or ’B’)
presenting a risk of non-reliability may be subjected to
reinforced checking, with respect to any EAGGF Guarantee
Section transactions.*? This gives the competent
authorities ’carte blanche’ to increase the level of
checks when in doubt.

Suspension

The Regulation provides for payments for current
operations to be suspended, or guarantees to be held
back.*® This sanction can apply to both categories of
traders (’A’ or ’'B’).*™* The scope of sanction(s) is
determined on a case by case basis by the competent
authority, taking due account of the real risks of
possible further irregularities, as well as the
following:

(a) the stage of the inquiry being held, depending
on whether an operator ‘A’ or operator ‘B’ is
involved;

41 see COM (95) 194 Final including the amended proposal.

42 Article 3(1) of Commission Regulation 745/96 OJ (1996)
L 102/15.

43 Article 3(b) of Council regulation 1469/95 which echoes
Article 5(d-f) of the ’PIF’ Regulation OJ (1995) L 312/1.

44 Article 3(2) of Council Regulation 1469/95 OJ (1995) L
145/1.
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(b) the volume of his operations within the EAGGF
fielqd;

(c) the amount of Community funds involved in the
suspected or established irregularity;

(d) the seriousness of the irregularity according to
whether it has been committed or attempted,
deliberately or through gross negligence.*

Exclusion

Exclusions only apply to operators ’A’, and to the
product sector of the EAGGF Guarantee Section in which
the irregularity has been committed or attempted.
Exclusions can vary between 6 months to five years and
are to be determined in the Member States, using the four
criteria (a-d) above.®*

(ii) Rights of operators

The rights of operators have been considered in the
Regulation with respect to retroactivity,
confidentiality, data protection, the right to be heard,
the right to be removed from the black list and

proportionality.

Exclusion measures may not be applied to irregqularities
before the entry into force of the ’Black List’
Regulation. Article 5(2) of the implementing Regulation

45 Article 3(3) of Commission Regulation 745/96 OJ (1996)
L 102/15.

43 Article 3(4) second subparagraph of Commission
Regulation 745/96 OJ (1996) L 102/15; also Article 5 (d) of
'PIF’ Regulation 2988/95 OJ (1995) L 312/1.

148



states that notifications exchanged must be confidential.
Member States must take all necessary precautions to
ensure that the information they exchange remains
confidential and is not sent to persons other than the
Member States or institutions whose duties require that
they have access to it, unless the Member State has
agreed to such disclosure. The relevant provisions laid
down in the rules on mutual assistance in Customs and
agricultural matters*” and in Directive 95/46 apply
mutatis mutandis.*®

Article 4(1) (a) of the ’Black List’ Regulation stipulates
that operators have the right to a prior hearing and a
right of appeal in respect of exclusion and suspension
where appropriate. A ’prior hearing’ in this context
means an opportunity to offer explanations to the
authority administering the EAGGF Guarantee Section, not
access to an independent court. The question of what
right of appeal traders would have against direct
Commission measures is also left open.*® This may, in
time, raise challenges under Article 6(1) and 6(2) of the
European Convention of Human Rights.

In the case of a Member State finding that an operator
had been wrongfully blacklisted, the Commission must be
informed, and must in turn relay this fact to the other
Member States, which must in turn immediately inform
those to whom they had notified these personal data under
Regulation 1469/95. Clearly transmission involves several
steps, and re-instatement may be protracted. Furthermore

47 Article 4(2) of Council Regulation 1469/95 OJ (1995) L
145/1.

% pirective 95/46 0J (1995) L 281/31 on the protection of
individuals with regard to the processing of personal data and
the free movement of such data.

4% see European Parliament (1995) Opinion of the Committee
on Agriculture and Rural Development for the Committee on
Budgetary Control, point 1.15, 24 January.
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the Regulation does not say whether, in case of loss of
profits due to wrongful black listing or delays involved
in removing names from the black list, damages would be
available, and from where. There remains the question of
whether, in the event of loss of profit or injury to a
trader, a Member State would have to make damages
available under Brasserie du Pécheur/ Factortame III.“?
The first of several pre-conditions for the award of
reparation under the above-mentioned case is that the
breach of Community law must be attributable to the
national legislature acting in a field in which it has a
wide discretion to make legislative choices. It is a
moot point whether put together, the ’Black List’
Regulation and its implementing Regulation leave the
Member States a wide discretion to make legislative
choices, although an element of choice is involved.

Although the ’Black List’ Regulation places a duty on the
Member States to comply with the principle of
proportionality with respect to the measures it makes
available and the irregularity, whether it is committed
or suspected, it may be more difficult to apply the
principle if traders are already subject to, for example,
financial penalties under other specific provisions under
the CAP.*“? It must also be remembered that the measures
contained in the ’Black List’ Regulation can be
cumulative.

In addition to this, authorities who recover extra-

40 c-46/93 and C-48/93 Brasserie du Pécheur v Germany and
R V Secretary of State for Transport, ex parte Factortame,
judgement of 5 March 1996, nyr.

41 aputhor’s emphasis.

42 Article 6 of Council regulation 1469/95 OJ (1995) L
145/1.
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judicially*® (as is more common in most of the northern
Member States)* may have to juggle existing

requirements in order to make black listing possible. For
example, in the UK it seems that black listing could
become part of the compounding contract possible under
Article 152 of the Customs and Excise Management Act
1979. This means an addition to the ’‘already astonishing’
powers of Customs,“ which may give rise to problems of
proportionality.

Discussion

Although the Regulation is precise in what it seeks to
achieve, most of the implementation details are left to
the competent authorities in the Member States. This
means that competent authorities are not subjected to a
’legislative straight jacket’, but on the other hand,
they have to deal with the absence of detailed
implementing guidelines. This creates a tension at
implementing level.

For example, when operators ’B’ are involved,
notification is triggered by the first written assessment
(even if just internal) based on concrete facts that an
irregularity has been committed either deliberately of
through gross negligence. Clearly the Member States will
have various ‘trigger points’. It must be noted that
although the notification of an operator who has been
convicted of fraud does not raise any particular legal

43 see White, S (1996) Black listing: Three questions,

AGON number 12, 8-9.

44 rabayle, H (1996) La transaction dans 1’Union

Européenne Rapport de synthése (’Labayle Report’).

45 rThe powers entrusted to Her Majesty’s Customs and

Excise are in themselves astonishing’ Forbes, J in R v HM
Customs and Excise, ex parte Haworth, 17 July 1985.
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problem, the notification of a suspect does raise
problems, particularly since the level of proof is not
specified.

The Economic and Social Committee was not slow in
underlining the seriousness of the injury to an operator
unjustly identified by a Member State as presenting a
risk of ’non-reliability’.*® It is likely, therefore,
that the competent authorities will exercise extreme
caution before notifying. The length of exclusion, too,
is at the discretion of the sole competent authority.
There is no detailed criteria or ’‘yardstick’ to be used
throughout the Community. Put together, these factors
alone may lead to an uneven ’black list’ enforcement
area. However in view of the high threshold (100,000 ECU)
and the small relatively number of notifications
expected, this may not cause a significant problem within
the single market.

(iii) cConclusion: black listing, an important step in the
fight against fraud?

There are two differing perceptions of the ’Black List’
Regulation. One view is that it is only a superficially
attractive measure, with limited potential impact on the
protection of the financial interests of the European
Communities. This is so, it has been argued, because the
Regulation duplicates existing provisions, particularly
those now contained in the ’‘PIF’ Regulation, which now
frames Community sanctions. Secondly, a combination of
factors may ensure that notifications remain as
‘minimalist’ as they were under Regulations 1468/81 and
595/91: (i) the high pecuniary threshold (100 000 ECU),

46 see Opinion on the Proposal for a Council Regulation on
measures to be taken in dealing with certain beneficiaries of
operations financed by the Guarantee Section of the EAGGF, OJ
(1994) C 393/81, page 82.
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(ii) the need for competent authorities to pay the
fullest attention to the rights of operators and (iii)
the (linked) need of competent authorities to exercise
due caution in order to avoid any possible claims for
damages. This diminishes the potential impact of the
Regulation.

Another view is that the Regulation is in fact ’filling
an important legislative lacuna’. This is because in the
single market, it has been too easy for unscrupulous
traders, when they are known or suspected of being
involved in irregqgularities by a Customs authority, to
claim export refunds from other EU Customs authority,
where they are not suspected. The present prescribed
level of checks (not less than 5% according to Article
3(6) of Council Regulation 386/90% and Commission
Regulation 2221/95),* and the absence hitherto of a EU-
wide computerised system to monitor transit have meant
that the same ’‘mobile’ operators could remain undetected
by Customs authorities. The Regulation ’sends the right
message’ to traders who, if detected, have much to lose.

The author feels that there is no need at this stage to
take an unnecessarily pessimistic view of the Regulation.
As John Tomlinson, MEP, recently pointed out in an
address to the UK Association of Lawyers for the
Protection of the Financial Interests of the European
Communities, the ’freephone’ line, established in 1994 in
all the Member States to encourage informants to report
fraud affecting the EC budget was also greeted with much

“47 council Regulation 386/90 OJ (1990) L 42 on the

monitoring carried out at the time of export of agricultural
products receiving refunds or other amounts.

“% commission Reqgulation 2221/95 0J (1995) L 224 laying

down detailed rules for the application of Council Regulation
396/90 as regards physical checks carried out at the time of
export of agricultural products qualifying for refunds.
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scepticism at first.* It is now well established and
proving an invaluable tool in the fight against fraud
affecting the EC budget. The same fate may await black
listing.

The ’Black List’ Regulation will be subjected to a review
no later than July 1997.%° It may be that this revision
process will help to ’‘iron out’ uncertainties and
ambiguities. If this is the case, black listing may be
successfully extended to cover Structural Funds, and thus
help to deal with the equally serious problem of
procurement fraud*' which is presently affecting them.

4.2. Structural Funds

The tasks of the Structural Funds are defined in Council
Regulation 2081/93 (Framework Regulation). The European
Development Fund (ERDF henceforth) finances measures
aimed at the modernisation of infrastructure, in
accordance with Article 130c of the EC Treaty.*? Within
the framework of Article 123 of the EC Treaty, The
European Social Fund (ESF henceforth) finances various
measures to combat unemployment.® The EAGGF Guidance-
Section promotes rural development in line with the

“49 ALPFIEC Conference 16 May 1996, London School of
Economics.

40 Article 7 of Council Regulation 1469/95 OJ (1995) L
145/1.

! white, S and Dorn, N (1996) EC fraud, subsidiarity and
prospects for the IGC; A regional dimension? European Urban
and Regional Studies, 1996 3(3) 262-266; also Battistotti, I
(1995) Protection des Intéréts financiers et Fonds
Structurels, seminar paper, Cabinet Bonino Brussels, European
Commission, March.

42 Article 3(1) of Council Regulation 2081/93 O0J (1993) L
193/5.

43 Article 3(2) of Council Regulation 2081/93.
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principles set out in Article 39 of the EC Treaty.* The
tasks of the Financial Instrument of Fisheries
Guidance®’ (FIFG henceforth) are set out in Articles 1-3
of Council Regulation 2080/93 in accordance with Article
43 of the EC Treaty.*® The most recent of the Structural
Funds is the Cohesion Fund, set up in 1993 under Article
235 EC to finance key environmental and transport
infrastructure projects in the four poorest Member States
- Spain, Portugal Greece and Ireland - whose per capita
GDP is less than 90% of the EU average. The tasks of the
Cohesion Fund are set out in Council Regulation
1164/94.%

The total expenditure on Structural Funds will add up to
approximately 170 billion ECU between 1994 and 1999 -
around a third of the overall budget - compared with 64
billion between 1989 and 1993. Around 90% of the funds
are paid out to Member States initiatives (national or
regional initiatives), whilst 9% is spent directly by the
Community, with a 1% reserve for innovative measures
(Community initiatives)*®.

44 Article 3(3) of Council Regulation 2081/93.
45 Article 3(3a) of Council Regulation 2081/93.

4% council Regulation 2080/93 O0J (193) L 193/1 laying down

provisions for implementing Regulation 2058/88 as regards the
financial instrument of fisheries guidance.

47  council Regulation 1164/94 OJ (1994) L 130,

establishing a Cohesion Fund and repealing Council Regulation
792/93 establishing a cohesion financial instrument.

4% Article 11 of Council Regulation 4253/88, as amended by

Council Regulation 2082/93.
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Table 4.1.

Breakdown of Structural Funds by Objective and

State (in million ECU)

by Member

1

OBJECTIVES: C.I. TOTAL
1 2 3+4 SA 5B 6
1994-1999 1995 1994
-1999 -1999

B 730 341 465 191.6 77 N/A 346.8 2,151.4
DK | zero 119 301 262.5 54 N/A 117.4 853.9
D 13,640 | 1,566 1,942 1,133.8 1,227 2,557 N/A 22,065.8'”
GR 13,980 | zero zero zero zero zero 1,241.9 15,221.§
E 26,300 | 2,415 | 1,843 431.6 664 N/A 3,129.3 34,782.9
F 2,190 3,773 3,203 1,912.7 2,238 N/A 1,813.1 15,129.5
IRL | 5,620 zero zero zero zero N/A 591.4 6,211».«1,;'i
I 14,860 1,462 1,715 798.6 901 N/A 2,121.4 21,858 %
L zero 15 23 40 6 N/A 21.2 105.2 g
NL 150 650 1,079 159.2 150 N/A 603 2.791.2 a
P 13,980 | zero zero zero zero N/A 1,127 15,107 é
UK 2,360 4,580 3,377 439.3 817 N/A 1,782.2 13,355.5‘
A 185.5 101 395 388 411 N/A 163.5 1,644.1 !
FIN | zero 183 343 354 194 526.81 171.4 1,772.2
S zero 160 520 198 138 280 142.4 1,438.4 ‘

Note to table 4.1.
Source: European Voice newspaper, 18-14 July 1996, page 19.

National and Community initiatives.
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For national initiatives, the Member States, acting in conjunction
with the regional authorities, submits to the Commission a
development plan setting out its priorities for action. A
Community Support framework (CSF) is then negotiated between the
Commission and the authorities of the Member State which reflects
Community priority objectives. The Commission then adopts the
programmes proposed by the Member State. An alternative route is
for the Member State to submit a Single Programming Document (SPD)
which brings together priorities and programmes. A single decision
is then taken by the Commission on the SPD. A far as Community
initiatives are concerned, the Commission relies on its Green
Paper and the subsequent guidelines to adopt programmes proposed
by the Member States. For the period 1994 to 1999, these
programmes concentrate on seven themes: (i) cross-border
cooperation (INTERREG); (ii) local development in rural areas
(LEADER); (iii) support for the most remote regions (REGIS); (iv)
the integration into working life ,f women, young people and the
disadvantaged (EMPLOYMENT); (v) adaptation to industrial change
(ADAPT, SME, RECHAR, KONVER, RESIDER, RETEX); (vi) urban policy
(URBAN) and (vii) restructuring the fisheries sector (PESCA).

4.2.1. Background: Two major reforms

The first reform of the Structural Funds was effected as part of a
larger political and economic plan to reduce economic disparities
in anticipation of a single market. The Single European Act
introduced Title V into the EEC Treaty, which deals with economic
and social cohesion. Article 1304 in particular requires the
Commission to submit a proposal to amend the structure and
operational rules of the Structural Funds. In the 1988 revised
regulations, the emphasis was put on (i) concentration of
Structural Funds on priority objectives, (ii) participation or
partnership with the Member States, (iii) coherence with the
Member States’ economic policies, (iv) sound financial management
(v) monitoring involving simplification, surveillance and
flexibility.
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The Structural Funds were reformed a second time in 1993. In J
of that year the Council adopted six revised regulations gover
the Structural Funds. With a budget of 141 billion ECU for a
year period, the Structural Funds became the favoured instrum
to improve economic and social cohesion in the Community. Fir

guiding principles were clarified and reinforced*® to include:

* The concentration'® of measures on six priority objectives (s

below) for development.

* Programming,“! which results in multi-annual development

programmes.

* Partnership,? which implies the closest cooperation possibl:

between the Commission and the appropriate authorities at

national, regional or local level in each Member State for the

preparatory stage to implementation of the measures.

* Additionality,*® which means that Community assistance

49 see European Commission (1993) Community Structural
Funds 1994-99, OOPEC, pp 10-25.

40 Reinforced concentration: Articles 1(1,2,3,4,5)
[priority objectives]; 8(1,2,3) ([eligibility of objective 1
regions); 9(12,3,4,5,6) [eligibility objective 2 regions];
11(1,2,3,4) [eligibility of objective 5b areas]; 12(1,2,3)
(available resources] and 12(4) [allocation and
appropriations] of Council regulation 2081/93 (Framework
Requlation) OJ (1993) L 193/44.

4! programming: Article 6 of Council Regulation 2081/93
[period covered and timetable]; Articles 8,9,10, 11b of
Council Regulation 2081/93 and Articles 5,6 and 10 of Council
Regulation 2081/93 [adjusted procedures]; Article 1 of ERDF
Regulation 2083/93, Article 1 of ESF Regulation 2084/93,
Articles 2 and 5 of EAGGF-Guidance Fund 2085/93, Article 3 of
FIFG Regulation 2080/93 [scope of funds].

42 partnership: Article 4 of Council Régulation 2081/93.

43 pdditionality: Article 9 of Council Regulation 2082/93.
Each Member State now has to ’/ maintain, in the whole of the
territory concerned, its public structural or comparable
expenditure at least at the same level as in the previous
programming period, taking into account the macro-economic
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complements the contributions of the Member State rather than
reducing them. This requires that the Member States maintain
public spending on each objective at no less than the level
reached in the preceding period.

Another key principle which is reiterated in the 1993 revised
Framework Regulation is co-financing.‘® The Community
contribution as a general rule is still not more than 50% of the
total costs for Objectives 2, 4 and 5b and not more than 75% of
the total cost for assistance under Objective 1. However Article
13(3) of the Framework Regulation specifies that, in exceptional
and duly justified cases, the contribution from the Structural
Funds in Objective 1 regional in the four Member States concerned
by the Cohesion Fund may rise to a maximum of 80% of the total
cost, and to a maximum of 85% of the total cost for the outermost
regions as well as for the outlying Greek islands which are under
a handicap as far as distance is concerned.

Objective 1 provides ERD, ESF and EAGGF Guidance Section financial
assistance'® for regions with a per capita GDP of less than 75%
of the Union average (almost 70% of total Structural Funds
allocation goes to designated objective 1 regions). Objective 2
covers areas suffering from industrial decline where unemployment
rates are higher than the EU average through the ERDF and ESF.
Objectives 3 and 4 cover the long-term and young unemployed, and
workers whose employment prospects are threatened by industrial
change through the ESF. Objectives 5(a) and 5(b) apply to fragile
rural areas and farmers and fishermen facing structural changes.
Objective 5(a) operations are financed through the EAGGF Guidance

circumstances in which the funding take place, as well as a
number of specific economic circumstances, namely
privatisations, an unusual level of public structural
expenditure undertaken in the previous programming period and
business cycles i the national economy’.

44 Article 13 of Council Regulation 2081/93 OJ (1993) L
193/5.

45 For correspondence between funds and objectives, see
Article 2 of Council Regulation 2081/93 OJ (1993) L 193/5.
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Section and FIFG, and 5(b) though the EAGGF Guidance Section, the
ESF and ERDF. Finally objective 6 was.set up to cater for the
special needs of the Nordic countries when they joined the
European Union in 1995, and aims to promote employment and
structural adjustment in areas with an extremely low population
density, through all the funds.*¥

Where a form of assistance involves participation under more than
one Structural Fund and/or more than one other financial
instrument, it may be implemented in the form of an integrated
approach.*’

The revised regulations thus not only made possible the financiﬁg
of operations in new regions and the co-financing of new
operations, but also introduced new procedural rules, as we shall

see.
4.2.1. Fraud and the Structural Funds

Although much has been written about fraud affecting the CAP, and
in particular the EAGGF Guarantee Section fraud, there is a deart]
of literature on Structural Funds, in spite of the growing number
of reported irregularities, which must be at least partly related
to the new requirements placed on Member States by the 1993

reform.

In 1995, 58% of cases of irregqularities notified concerned the
European Social Fund, 20% the European Regional Fund, 20% the
EAGGF-Guidance, 2% FIFG and 1% the Cohesion Fund.‘® The total

adjusting the instruments concerning the accession of new
Member States to the European Union amending Protocol number 6
annexed to the Act of Accession (0J (1994) C 241, page 354.

2081/93 (’Framework Regulation’).

financial interests The fight against fraud Annual Report for
1995 COM(96) 173, OOPEC, table 7 page 90.

46 Article 52 of Council Decision 95/1 OJF (1995) L 1

47 Article 5(5) second subparagraph of Counc11 Regulation

4% European Commission (1996) Protecting the Community’s
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financial impact was estimated at 44 million ECU,*® although it

is not always possible to quantify the exact financial impact.
Broadly frauds affécting the Structural Funds, whether they affect
national or Community initiatives, seem to fall into three
categories: (i) cases where ‘phantom’ activities are involved (ii)
cases where funds are used or a different purpose and (iii)
procurement frauds, when the EC competition rules are breachedi.
Frauds usually involve over-invoicing, falsifying documents and/or
bribery of officials (see chapter 6 on corruption).

(i) National initiatives
ESF fraud

Community fraud involving vocational training programmes tends to
be of two types: (i) when the project appears to meet all the
criteria but its cost has been deliberately inflated, and (ii)
when false accounts are submitted in order to get approval for a
non-existent or ineligible project or to obtain more than the

project actually costs.*?

Case 1

Between 1989 and 1993 a Belgian institute received the equivalent
of 760 000 ECU by way of co-financing for training schemes. The
Schemes never took place: the instructors mentioned in the files
were in fact research workers who had never done any teaching.*!

Case 2

49 European Commission (1996) Protecting the Community’s

financial interests The fight against fraud Annual Report for
1995 COM(96) 173, OOPEC, table 5 page 88.

4% Bassi, A (1994) Community frauds upon the ESF: The

Italian experience, in The legal protection of the financial
interests of the Community: Progress and prospects since the
Brussels seminar of 1989, pp 225-238.

4 European Commission (1995) Protecting the Community’s

financial interests The fight against fraud Annual report for
1994, OOPEC, page 51.
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An italian firm received 5 million ECU of ESF between 1985 and
1992 to train pilots. The students listed were in fact fictitious
Following an investigation by the Naples Court seven airline
officials were prosecuted.*?

Case 3

The Commission found a number of anomalies in the contract
management procedure operated by a recipient company in Sardinia.
Apart from anything else, there was no way of distinguishing
training costs (if indeed there were any) and salary costs.*?

Case 4

In Lisbon, a trade union federation and some of its leaders and
subcontractors have been prosecuted for diverting ESF and nationa
subsidies worth 1.5 million ECU. The organisers had presented
artificially inflated expenditure and had failed to organize
training courses.

Case 5

More recently (July 1996) a British university has come under
scrutiny over 600,000 pounds of ESF, which allegedly had not bee
used to retrain unemployed people, but rather to finance existing
students.*”

ERF fraud

The granting of large regional development contracts can involve

financial interest The fight against fraud Annual Report for
1994, page 52.

financial interests The fight against fraud Annual Report for
1995, page 74.

Guardian, 23 July 1996, pp 2 and 3, Education Section.

“? European Commission (1995) Protecting the Community’s

‘B 1bid, page 51.

4% European Commission (1996) Protecting the Community’s

415 Newspaper article: ’‘EU fraud squad calls on campus’, in
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breaches of the EC procurement rules,*® when for example public

works contracts are granted in exchange for favours.*”

Case 6

On scrutinizing the administration of the French Departement of
Var in 1994-95, the Provence-Alpes Cote d’/Azur regional audit body
discovered over-invoicing involving more that 5 million ECU in
connection with the supply of equipment to encourage technical
innovation (ERDF co-financing 38 million ECU under the Renaval
programme for the conversion of shipbuilding areas from 1990 to
1993) . The judicial inquiries suggest that local councillors
received under-the-counter payments totalling at least 0.5 to 1
million ECU in exchange for falsifying public contracts.®

Guidance Section fraud

Case 7

As a result of an investigation by the magistrates at Reggioi
Calabria (Italy) carried out in conjunction with a Commission on-
the-spot investigation in January 1994, it was established that
serious irreqularities extended to olive oil storage and bottling
facilities at the Calabria regional centre at San Lorenz, as well
as to the storage centres at Castri and Eboli. The three centres
had visibly never actually operated, for at both Castri ad Eboli
buildings were dilapidated, access roads were impassable and
bottling machinery was neither bolted tv the floor nor connected to
vats. The Commission commenced the procedure for halting
assistance and recovering sums already paid - approximately 3
million ECU. It joined partie civile proceedings to the

476 see Article 7(1) of Council Regulation 2081/93 and
second subparagraph of Article 25(6) of Council Regulation
2082/93.

4T p’Aubert, F (1994) Main basse sur 1’Europe, pp 181-186
on the Abruzzo scandal.

4% European Commission (1996) Protecting the Community’s
financial interests The fight against fraud Annual report for
1995, COM(96) 173, page 75.
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prosecution at San Lorenzo.*”

(ii) Community initiative fraud

Set up in 1990, INTERREG is the largest Community Initiative.
It is intended to prepare frontier regions for the completion of
the single market and aims to solve the specific economic
development programmes of the Community’s internal and external
border regions. The total Structural Funds contribution to
INTERREG during the 1989-1993 period was initially estimated at
800 million ECU. Typical frauds affecting INTERREG*!' involve the
use of INTERREG funds for projects which involve little or no
inter-regional cooperation.

Case 8

When the Court of Auditors carried out its audit of the INTERREG
Community initiative between Ireland and the UK, it found that
only 39 out of the 270 projects of which the OP consisted were of
a trans-frontier nature and were receiving joint financing from
two Member States on the basis of this.?

Case 9

In Sardinia, six persons were committed for trial on charges of
diverting aid granted by the Commission for the construction of ay
innovative wind-power plant costing an estimated 1.25 million.

Case 10
In 1994, for the first time, the Commission sent a request to

financial interests The fight against fraud Annual report for
1994, OOPEC, page 53.

financial year, 4.61 - 4.72.

financial year 1994, at 4.68.

4" European Commission (1995) Protecting the Community’s
40 communication €(90) 1562/3 OJ C (1990) 215, Annex 1.
41 see Court of Auditors OJ (1995) C 303 for the 1994

42 court of Auditors OJ (1995) C 303 concerning the
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twelve Member States under Article 209a EC*? in order investigate
a network of contractors in the tourism field. The use of
fictitious subcontractors and over~invoicing were two of the means
used by the networks.**

4.2.3. Structural Funds control framework

According to Article 23 of Council Regulation 4253/88%" Member
States had to inform the Commission of the measures taken to
verify that operations had been properly carried out, to prevent
and to take action against irreqularities and to recover any
amounts lost. This vagque requirement was supplemented by a Code of
Conduct®® requiring Member States, inter alia, to report
irregularities above 4 000 ECU every four months. This code of
conduct was subsequently annulled by the European Court of Justice
in 1991,%” on the grounds that it went beyond the measures
intended in Article 23(1) of Council Regulation 4253/88.%®% This,
predictably, had a negative impact on Member States’ reporting
activities. At the end of 1992, for example, only two Member

43 The second paragraph of Article 209a reads: ‘Without
prejudice to the provisions of this Treaty, Member States
shall coordinate their action aimed at protecting the
financial interests of the Community against fraud. To this
end they shall organize, with the help of the Commission close
and reqular cooperation between the competent departments of
their administrations.’ The implementation of more
comprehensive cooperation on enforcement to tackle cross-
border fraud committed by organized crime rings is thus a
particular aim of Article 209a of the EC Treaty.

44 European Commission (1995) Protecting the Community’s
financial interests The fight against fraud Annual Report for
1994, page 54.

45 0J (1988) L 374/1.

46 code of Conduct OJ (1990) C 200/3 on the implementing
provisions for Article 23(1)of Council Regulation 4253/88
relating to irregqularities, and the organization of an
information system for irregularities.

487 case C-303/90 France v Commission judgment of the Court
of 13 November 1991.

“# o7 (1988) L 374/1.
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States had reported cases with total financial implications of
approximately 1 million ECU.*® In its Annual Report for the year
191, the Court of Auditors denounced this state of affairs.*®

The same Regulation empowered the Commission to carry
autonomous®! or associated checks, which involve Commission
officials taking part in on-the-spot checks carried out by the
Member States’ authorities.*? However it seems that, with scarce
reporting from the Member States, the Structural Funds remained a
low inspection priority for the Commission, since no associated
checks were carried out until 1994.%® But the regulatory
landscape was to change dramatically after 1993.

After the second reform, the Structural Funds including the
Cohesion Fund still share the same regulatory framework, which cat
be found in Council Regulation 2082/93** (the Coordination

49 European Commission (1992) Report and Action Programme
for 1993 COM(93) 141, OOPEC, page 10; also European commission
(1995) Protecting the Community’s financial interests The
fight against fraud Annual report 1995, COM(96) 173, OOPEC,
table 23 page 96.

0 court of Auditors Annual Report for the financial year
1991 OJ (1992) C 330, 7.43-7.44.

1 Article 23(2) first and second subparagraphs of Council
Regulation 4253/88 OJ (1988) L 374/1 laying down provisions
for implementing Regulation 2052/88 as regards coordination of
the activities of the different Structural Funds between
themselves and with the operations of the EIB and the other
existing financial instruments.

42 Article 23(2) third and fourth subparagraphs of Council
Regulation 4253/88 OJ (1988) L 374/1.

4% European Commission (1996) Protecting the Community’s
financial interests The fight against fraud Annual Report for
1995, OOPEC, table 5 page 88.

4% council Regulation 2082/93 OJ (1993) L 193/20 laying
down provisions for implementing Regulation 2052/88 as regards
coordination of the activities of the different Structural
Funds between themselves and with the operations of the
European Investment Bank and the other existing financial
instruments.
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Regulation) which amends Council Regulation 4253/88%° and extends
its provisions to the Cohesion Fund and FIFG. The former
Regulation 2082/93 lays down rules for financial control (Article
23), the reduction suspension and cancellation of assistance
(Article 24) and monitoring, appraisal and evaluation (Articles 25
and 26) within the framework of partnership, as defined above.
Articles 23 and 24 in particular herald two significant changes.
Firstly, there is a move from the 1989 system of control of

individual projects, towards a regime
audit’, which places greater emphasis
the Member States. Secondly, there is
role of Member States in managing and

of control based on ’/systems
on controls carried out in
also more emphasis on the
controlling funds, in line

with the recognition that Member States administrations are
responsible for 80% of expenditure, and also with the principle of
subsidiarity enshrined in the EEC Treaty by the Treaty on European
Union signed at Maastricht. As a result of this new approach,
Commission Regulations 1681/94*% and 1831/94* (inspired from
Council Regqulation 595/91%% already in force in the EAGGF
Guarantee Section) were adopted in order to define the duties of
Member States with respect to irregularities and recovery in more

detail.

9 oF (1988) L 374/1.
9% 0