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Abstract

The PhD thesis examines the independence in practice of telecommunications regulatory
agencies in France and the UK. It builds on existing literature, which has selectively
focussed on formal delegation and institutional design of ‘independent’ regulators, in
particular, on the statutory provisions defining their formal resources and formal

constraints.

This thesis’ central research question is whether the independence of regulatory agencies in
practice reflects their formal independence. The thesis aims to explain whether and how
factors other than different formal institutional arrangements influence the policy-making
of the two agencies examined. It develops and applies an analytical framework for studying
whether and how regulatory agencies exploit, or are hindered by, formal and informal

policy resources.

Building on Nordlinger’s work on state autonomy, which is defined as translating
preferences into action, five non-formal indicators are proposed to assess the
_independence of regulators in practice. Participants and resources, preferences, processes,
time-length of decision-making, and outcomes, are the indicators applied to selected sub-
cases that help to evaluate the autonomy of the two telecommunications regulators, the
Autorité de Régulation des Télécommunications (ART) and the Office of

Telecommunications (Oftel).

The findings counsel a comprehensive review of the conceptualisation of regulatory
independence. The thesis shows that policy preferences guide whether and how formal
institutional arrangements are used. The preference convergence and/or divergence that
regulators face shape which policy resources will be deployed in support of, or in

opposition to, the agencies as they pursue their policy preferences.

Three of the four sub-cases relating to 3G licensing and local loop unbundling (LLU)
policies developed by the two regulators show that to achieve preferences persuasion was
applied more than imposition. Only in one sub-case, the French regulator actively sought
to use formal resources as well as non-statutory ones. Crucially, the thesis shows the
significance of non-statutory resources such as policy expertise, informal ties and ‘physical’
assets for the regulators and other policy participants to pursue their preferences

notwithstanding national formal arrangements.
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Introduction
I. Research Purpose

The spread of independent regulatory agencies across Europe constitutes a key element of
the ‘regulatory state’, claimed to have replaced the ‘positive state’ as the mode of
governance of markets from the mid-1980s". The scholarly interest in the institutional
change represented by the creation of ‘independent’ regulatory agencies bodies has fuelled
a select body of research ‘measuring’ their formal independence from Governments.
Exponents of the formal institutionalist approach assess and explain variation in regulatory

agencies’ independence according to variation in formal institutional arrangements.

Instead, this PhD thesis examines the indepér.l;ienc.:ez of national regulatory agencies in
practice. It therefore explores whether regulatory agencies are ‘independent’, without tying
the concept to formal independence, by asking two sub-questions that help to develop a -
new analytical approach. First, in the presencé of a set of policy-specific constraints, is the
regulator able to reach its policy objective? Second, is the achievement of the. policy
objective based on the regulator’s degree of formal independence, or can the agency’s

exploitation of non-statutory, ‘informal”, resources be important?

Regulatory agency independence in practice, or autonomy, is here defined as the regulator’s
ability to translate a policy preference into action. This definition is consistent with
Nordlinger’s ‘state autonomy’ approach which desctibes how the unitary democratic ‘state’
he analyses pursues its preferences vis-i-vis powerful (non-state) ‘societal actors™.
Nordlinger’s analysis applies only to the preference fulfillment of the state vis-a-vis societal
actors, and so needs some refinement in order to delineate preference fulfillment by
regulatory agencies. The thesis therefore adapts and develops Nordlinger’s analytical
framework to allow an analysis of the extent to which one part of the state, the regulatory

agency, is able to translate its preferences into action with respect to other parts, as well as

! Majone,G 1994 “The Rise of the Regulatory State in Europe”, 17 West European Politics; pp.77-101; (ed.)
1996 “Regulating Europe”, London: Routledge; and 1997 ‘From the positive to the regulatory state: causes
and consequences of changes in the mode of governance’, Journal of Public Policy 17(2): 139-167

2 For the sake of clatity and convenience, throughout the thesis, the terms independence and autonomy will
be used interchangeably

3 The analytical focus on formal independence thus far means that the use of the adjectives ‘non-formal’,
‘informal’ or ‘non-statutory’ in this thesis simply aims to distinguish from indicators, or instruments, directly
tied to statutory atrangements governing the regulatory activity of the selected agencies

4 Notdlinger,E 1981, “On the Autonomy of the Democratic State”, Harvard University Press



with respect to societal actors, notably regulatees. Building on Nordlinger, the thesis
develops an analytical approach which distinguishes three types of regulatory autonomy:

¢ Type III autonomy - preferences are achieved in the absence of divergent
preferences between regulatory agencies and other policy participants, such as
elected officials with formal powers and regulatees;

¢ Type II autonomy - the regulator persuasively shifts the preferences of key actors
that have divergent preferences from it (hereafter referred to as divergent actors),
before translating its own preference into action; and,

® Type I autonomy - the regulator acts upon its preference irrespective of divergence
with the preferences of predominant actors - hereafter also referred to as divergent

actors.

The proposed analytical framework addresses the key issues of variation in agencies’
‘independence’ from policy to policy, and the consideration of dynamic and ‘informal’
factors present in regulation in practice. Both issues are neglected by formal

institutionalists, but are shown to be important herein.

The selected case is telecommunications regulation in France and in the UK. The sector’s
development is ‘strategic’ for its direct impact on other industries’, and has featured a high
degree of Government intervention®, Comparing telecoms regulators’ independence in
practice in France and in the UK is especially interesting given non-institutional similarities

but dissimilar formal institutional arrangements.

The sub-cases examine salient policies concerning high-speed broadband internet provision
through mobile and fixed telecoms networks. The 3G licensing policy sub-cases analyse the
Governments’ sale of unique national spectrum for the transmission of advanced mobile
services. The local loop unbundling (LLU) sub-cases examine the introduction of fixed
broadband competition by allowing new entrant operators to access incumbent operators’
local access networks, reaching end-users across the two countries. The selected sub-cases

are comparable because both policies were developed in France and in the UK around the

end of the 1990s.

5 Thatcher,M 1999, “The Politics of Telecommunications - National Institutions, Convergence and Change”,
pp-22-3, 66-7, Oxford Usniversity Press (OUP)

¢ Hulsink,W 1999, “Privatisation and Liberalisation in Eutopean Telecommunications - Compating Britain,
the Nethertlands and France”, p.5, Routledge



The empirical evidence is that while the regulators faced preference divergence over both
policies, three of the four sub-cases show Type II autonomy. The British and French
regulators both showed Type II autonomy for one policy (3G licensing), despite different
formal institutional arrangements. Instead, the same regulator, the French ART, showed
variation in its autonomy types across policies (3G licensing and LLU). So, in three sub-
cases regulators’ preferences were achieved through dialogue and persuasion, and only in
one through imposition. Besides highlighting the importance of preferences, the sub-cases
explain the impact on policy development of controlling key sector-specific ‘physical’
assets, but most importantly the centrality of regulators’ policy expertise and informal ties

with influential actors to fulfill their preferences.

The wider implications of the thesis, therefore, are that scholarly work focussing on formal
independence of regulatory agencies omits ‘informal’ analytical factors that need to be
researched in order to assess regulatory autonomy, especially by examining the resources
held and exploited by preference divergent and convergent actors, whether Governments,

regulatees or other policy participants.

II. Existing Approaches

The thesis proposes a new way to conceptualise and opérationalise regulatory agency
independence in practice. The framework has been developed by examining the body of
existing research relating to agency independence, which focusses on the limits of the
petvasive explanatory emphasis attributed to formal institutional arrangements (chapter 1).
It is developed as a critique of the current literature. Early research from the United States,
where ‘independent’ agencies were first created, has recently evolved into cross-country

comparisons of Governments’ delegation of formal authority to regulatory agencies.

The scholarly attention to formal independence can be explained in terms of principal-
agent theory. A ‘principal’ (in this context, a Minister, Government or Parliament) creates

an agent (here, the independent regulator) to perform a task to maximise the benefits of



delegation, but does not want to incur ‘agency losses’. To avoid ‘shirking’ (the agency

follows its own policy preferences), principals retain controls’.

Formal institutionalists assume that more formal Govemment controls over the agency,
including powers of nomination and budget-setting, mean less agency independence. Fewer
controls are associated with more independence. Different levels of formal control explain
variation in formal independence. Selected indicators of formal powers delegated to
regulators and controls maintained by Governments are also used by writers such as
Gilardi, and Edwards and Waverman, to construct ‘independence indices’ allowing
quantitative compatisons of formal independence between agencies within and across

counttries®,

Close scrutiny of formal institutionalists’ approach, however, unearths important analytical
limitations. Firstly, using different indicators to construct similar formal independence
indices per se yields very different and contradictory independence values for the same
agencies, undermining this method. Secondly, to ‘measure’ independence based on formal
institutional arrangements means doing so at a set point in time, thus assuming that agency
independence is a constant. Thirdly, and most importantly, whether formal arrangements

regarding a single regulator lead to independence in practice remains unanswered.

Greater delegation of formal instruments to a regulator, compared to others, does not
entail their use or explain their usefulness in practice for a given policy. Institutional
arrangements are incomplete, and powers and controls can be used in many different ways.
To test the explanatory power of formal independence, including verifying whether specific
formal resources are more significant than others, agency independence in practice must be

examined by considering how regulation is implemented after formal delegation.

Moreover, the non-statutory resources of actors without formal authority over regulators
may affect regulatory autonomy, challenging an analysis based on independence from

Government alone. The Chicago school theory suggests that, by providing financial

7 For example, McCubbins,M, Noll,LRG & Weingast,BR 1987 “Administrative procedures as instruments of
political control”, Journal of Law, Economics and Organisation, 3(2): 243-86; 1989 “Structure and Process,
Politics and Policy: Administrative arrangements and the political control of agencies”, Virginia Law
Review:75, pp.431-482

8 Gilardi,F December 2002, “Policy ctedibility and delegation to regulatory agencies: a comparative analysis”
Journal of European Public Policy, pp.873-893; Edwards,G and Waverman,L. 2006, “The effects of public
ownership and regulatory independence on regulatory outcomes”, Journal of Regulatory Economics,
Vol.29(1), pp.23-67

10



support to regulators and politicians, concentrated interest groups in the form of regulated
firms try to influence regulatory decision-making in their favour, which exponents define as
“capture”. More recently, Coen et al have found that informal dependencies and
relationships between regulators, competent ministries and regulatees in British and

German utilities affect regulatory behaviour".

Regulatory independence may, therefore, not be manifested in practice, or it may operate
through the deployment of influential non-statutory resources unaccounted for in formal
institutional accounts. Indeed, the thesis explains that it is essential to assess the ‘informal’
linkages that affect policy-making, identifying any repercussions on the regulator’s
independence from all potentially influential actors rather than just from Government. The
formal institutionalist approach is therefore static, and omits dynamic policy-specific
factors that influence outcomes, which must be allowed for in an analysis of agency

independence in practice.

II1. The Analytical Approach

The framework developed in this thesis to examine agency independence in practice is
developed from Nordlinger’s dichotomous analysis of ‘state’ autonomy, identified as the
unitary state’s ability to translate preferences into action, in response to society-centred
claims that the state acts upon society’s wishes. He specifies that the definition does not
relate to a set of institutional arrangements, which cannot be said to have preferences on
the making of public policy. Nordlinger argues that variations in state-society preferences
go a long way in determining the outcome of authoritative actions, and are the most

important basis for distinguishing between different types of state autonomy.

Thus, though not part of the regulation literature, the value of Nordlinger’s approach to
this thesis is precisely that he defines and examines ‘state autonomy’ as a dynamic practice
(preference achievement), not an endowment. Nordlinger uses preferences to identify what
the ‘state’ wants to achieve, introducing policy objectives as explanatory variables,
notwithstanding the preferences of well-resourced ‘society’ actors, which may be divergent

and hence oppose the state, or may not be divergent.

9 Stigler,GJ 1971, “The Theoty of Economic Regulation”, Bell Journal of Economics, Vol. 2(1), pp.3-21
10 Coen,D, Héritier,A and Bollhoff,D 2002, “Regulating the Utilities: Business and Regulator Perspectives in
the UK and Germany”, Anglo-German Foundation (Coen et al)

11



Nordlinger identifies three types of state autonomy. In Type III autonomy cases, the state
translates its preferences into action in the absence of divergent societal preferences (non-
divergence). In Type II autonomy cases, the state works to shift the divergent preferences
of key societal actors. In Type I autonomy cases, the state works to translate its preferences

into action regardless of divergent societal preferences.

Nordlinger indicates an array of strategies and associated options at the state’s disposal to
fulfill its preferences consistent with each of the three autonomy types. Since the state can
achieve its preferences in three distinct scenarios, and in different ways even when ‘societal
actors’ are preference divergent (whether persuasively in Type II cases or forcefully in Type
I cases), it follows that autonomy depends on more than one explanatory variable, hence

not just on formal institutional arrangements.

IV. The Thesis’ Contribution: Operationalising ‘Agency Independence in Practice’

Since the actor of reference in this thesis is the ‘independent’ regulatory agency, which is
only part of the unitary state discussed by Nordlinger, his dichotomous state-society
framework constitutes a ‘first-level’ of analysis. Chapter 2 is fully dedicated to adapting and
refining Nordlinger’s framework into a ‘second level’ of analysis. Transposing Nordlinger
to examine autonomy at the regulatory level, including the causal significance of formal
arrangements, entails the creation of a meso-level analysis, which takes differences between
the ‘state’ and regulators into consideration. Building on Nordlinger, the chapter presents
five generalisable indicators to examine whether agencies fulfill their preferences and how
they seek to do so. These are used to develop three analytically distinct scenarios reflecting

each of Nordlinger’s types of autonomy.

The five indicators of independence are participants, preferences, processes, time-length of
decision-making and outcomes. In each sub-case, the thesis first identifies key policy
‘participants’ and their influential resources; whether of a formal nature or not. Second,
‘preferences’ are identified, indicating when regulators face opposition and whether they do
so from actors with key formal powers or others with highly influential non-statutory
resources. Third, ‘processes’ undertaken for each type of autonomy are analysed to
establish whether regulators develop policy by exercising formal atrangements, and the

resources that are deployed if they do not. Fourth, the ‘time-length of decision-making’,
12



showing whether regulators formally expedited policy or prolonged its course, is analysed.
Finally, the ‘outcomes’ are assessed. The five indicators provide a comprehensive picture of

policy development from its inception to its accomplishment.

Indicator 1: Participants and Resources

Indicating policy ‘participants’ at the regulatory level is important. One key distinction
between Nordlinger’s state and regulatory agencies is that analysing the latter must allow
for a wider set of actors than the two-dimensional, dichotomous, dynamic of state
autonomy. Nordlinger identifies the state as a whole, and another set of actors which he
generically calls ‘societal actors’. Since regulators are only a part of the state, ‘other state’
actors may also participate in policy-making apart from Nordlinger’s ‘societal actors’.
Conceptually fragmenting the state is particularly important when examining whether
formal controls retained by Government officials over regulatory agencies are the central

explanation behind the latter’s preference achievement or not.

Another reason for identifying participants is that Nordlinger never specifies how his
‘weighty’ and ‘best endowed’ actors are influential. Yet, state actors may possess relevant
formal authority over regulators or have non-statutory resources with which to influence a
specific policy. Certain non-state actors, particularly regulated firms, may have significant

non-statutory resources too.

Thus, in the thesis, actor-specific resources are identified to trace their effect on policy in
each sub-case. Some participants will be more influential than others, and the number of
influential participants will vary in given policy scenarios, causing different degrees of

resource concentration.

When analysing the three autonomy scenarios, Nordlinger projects a wider range of
participants involved in Type II autonomy scenarios - in addition to divergent ones, policy
participants can be indifferent and/or convergent - and, accordingly, a more varied set of
strategies than for Type I. The implication seems to be that there is a larger range and/or
higher number of participants at the Type II regulatory level. So, for Type II autonomy, at
the start of a policy, it is expected that key resources are spread among distinct actors,
unlike Type I where resources would be more concentrated. Instead, with Nordlinger

referring to ‘best endowed’ and ‘significant’ non-divergent actors separately, the implied

13



Type III scenario at the regulatory level is that the actual number of participants can vary.

Participants could be few or many.

Indicator 2: Preferences

Identifying ‘preferences’ is critical to assess agency independence because preferences
reveal what the regulator and other influential policy participants want to achieve, directing
their use of resources accordingly. Without specific preferences to pursue, sectoral actors
with influential resources will not participate in a given policy. Preferences indicate what
significant opposition, or support, the regulator may face. Indeed, once participants and
preferences are considered, each sub-case indicates whether the regulator faces obstacles,

from whom and what kind (statutory/non-statutory), in fulfilling its preferences.

Type III autonomy’s central feature is ‘preference non-divergence’ (convergence and/or
indifference), whether between the state and societal actors, or regulatory agencies and
other policy participants. So, regardless of the distribution of resources, preferences of
influential participants in Type III autonomy cases will not differ from those of the agency.
In Type II autonomy cases, preferences of influential partici?ants over agency proposals
are expected to differ at the policy-start. Facing both preference divergence and non-
divergence in Type II cases entails that the agency can rely on some influential support,
hence, on useful resources it does not control directly, from the outset. Instead, in Type I
autonomy cases, preferences of influential actors at the start of a policy are expected to

differ from those of regulators.

Indicator 3: Process

Once the distribution of resources and preferences is established, the thesis examines the
policy process to understand the extent to which formal powers are used by political
principals to instruct or block agencies and, importantly, whether the regulators deploy
statutory instruments to regulate industry. The process indicator outlines how regulators
proceed to fulfill their preferences consistent with each type of autonomy, entailing that
regulators do not operate in a single way. Critically, ‘process’ shows whether agencies
regulate by way of formal authority, or if alternative mechanisms and processes ate used in

order for regulators to fulfill their preferences.

14



Nordlinger’s analytical framework usefully highlights a wide range of different strategies
and options, statutory and non-statutory, with respect to each type of autonomy. However,
there are a number of ambiguities arising from the apparent overlap of certain of the
strategy options he identifies. Since participants and preferences identified for the three
scenarios point regulators to adopt distinct processes, the indicator is developed here to
provide a clearer analytical focus, in particular with reference to the use of formal authority

that can be expected for the three autonomy types.

Since Type III autonomy is defined by non-divergence, by developing Nordlinger’s model
for application at the regulatory level, the thesis expects that, instead of pursuing a policy
by exerting formal authority, regulatory efforts are directed towards sustaining non-
divergence. This implies controlling the presentation and communication flow of agency
actions. It is thus expected that regulators’ preferences under Type III are furthered by: (i)
selective divulging of information; (ii) projection of competent engagement and policy-

making; (i) transmitting apparent neutrality.

Shifting the preferences of divergent actors is at the heart of Nordlinger’s Type II
autonomy. Given the presence of influential divergence and non-divergence from the start
of policy, the regulator alters divergent preferences of actors and restrains their use of key
resources by prioritising negotiation over imposition. In Type II cases, it is expected that
preferences are shifted by: (i) making compromise proposals; (ii) repeated bargaining; (iii)

exploiting influential actors with convergent preferences to avoid confrontation.

Type I autonomy processes present a radically different approach to preference divergence.
Still, even in this confrontational scenario, the thesis expects that to diminish the
constraining effects of the few divergent influential actors, who control key resources, the
regulator alternates informal with formal approaches, deploying either to enact its
preferences. Under Type I, agencies act upon preferences by: (i) identifying and widely
exposing obstacles to direct policy as preferred; (i) exploiting ties to construct a

framework, against divergent preferences; (iii) using detetrents to address non-compliance.

15



Indicator 4: Time-length of decision-making

Together with the additional ‘regulatory level’ analysis on policy ‘participants’ and the more
focussed ‘process’, the thesis presents a subtle but important indicator by proposing to
examine the ‘time-length of decision-making’, further refining the three types of autonomy.
Though frequently omitted or overlooked, the distinct processes can be expected to require
different and dynamic timeframes to translate preferences into action. Formal
arrangements may not define minimum or maximum timescale powers for agencies to
impose decisions. Yet, where timescale powers are available, it is interesting to examine if

regulators use them and, if so, in what circumstances.

Type II autonomy includes a time dimension; preferences are not acted upon until those of
divergent actors are shifted. Thus it is expected that in Type II cases regulators largely
neglect available timescale powers and apply policy forbearance, prolonging the process, to
translate preferences into action. In Type III scenarios agency officials will use available
timescale powers unless this is likely to engender divergence. Regulators are also likely to
apply available timescale powers under Type I, but in such cases to confront divergence.

Any delays in the regulator fulfilling its preference are likely to have been forced on it.

This indicator also shows whether regulators deploying non-statutory resources to
overcome the preference divergence of participants can hasten or slow policy development

without having or using timescale powers.

Indicator 5: Outcomes

Once the factors affecting the course of policy are analysed, verifying the explanatory
power of the formal independence of individual regulators, ‘outcomes’ indicates the
success of the regulator in translating preferences into action. In Type III, the regulator’s
preferences are implemented because of acquiescence. In Type II, the agency implements
its preferences after divergent actors are persuaded to shift theirs, but makes some

concessions. In Type I, preferences are fulfilled without the intention to compromise.

16



V. The Case Study

The independence in practice of telecommunications regulators in France and the UK
represents a particularly interesting case study since a considerable body of the regulation
literature has studied the sector extensively, for instance Thatcher and separately Hulsink ",
without focussing on the issue of interest here. Telecoms is considered a strategic sector,
worth around 2% of GDP in both countries in 1999, around the time the selected policies
were developed. Respective formal arrangements have referred to the sector in terms of
national security, and it is one which through its development and growth has a significant
impact on other economic sectors, notably the financial industry’s reliance on high-speed

communication.

In analysing whether the French and British regulatory agencies fulfilled their preferences,
the thesis looks at two sub-cases, 3G (third generation) spectrum licensing and local loop
unbundling. The policy selection cévers the different segments of the telecoms sector,
allowing for different sectoral issues and players (mobile and fixed). Both sub-cases relate
to the highly salient spread of high—sp&d internet, or broadband, which received increasing
attention in both countries, and in the wider European Union (EU)., between the 1998-

2002 period focussed upon, spanning the eventful ‘telecoms boom and bust’.

The interest in these salient, comparable, national policies to establish the extent that the
agencies’ independence in practice depended on formal independence is heightened by the
fact that, despite progressive convergence, the two countdes continued exhibiting

significant institutional dissimilarities as indicated in chapter 3.

VI. Chapter Structure

Chapter 1 provides an overview of the studies examining agency independence. It focusses
on formal institutionalist literature examining the formal independence of regulators from
Governments, identifying its limitations, but includes studies that focus on the influence of
industry on regulatory agencies. The chapter ends with an account of the useful analytical
elements arising from Nordlinger’s state autonomy approach, which includes preferences

and strategies, and goes beyond formal independence. Chapter 2 transposes Nordlinger’s

" Thatcher 1999; Hulsink 1999
17



approach to create a framework operationalising agency independence in practice,
consistent with the key features of the three distinct types of autonomy, through the five

indicators explained above.

Chapter 3 compares the formal institutional arrangements regarding the British and French
telecoms regulators. Similarities and marked cross-country differences are set out. For
instance, in terms of similarities it is explained how single Government Ministers, the UK’s
Secretary of State (SoS) for Trade and Industry and the French Minister for
Telecommunications, retained significant formal controls over regulators with which they
shared statutory objectives. Among the major differences, it is explained that the French
Government possessed full formal policy-making authority with respect to the national
regulator, unlike in the UK. The UK regulator could determine policy through licence
modifications with operators’ consent, and even without it if supported by the Competition
Commission - subject to no ministerial veto. In France, despite considerable enforcement
péwers including pecuniary sanctions, the regulator had no authority to determine policy

and could only advise the Government.

Sub-case chapters 4 to 7 analyse how the two regulators pursued their respective policy
preferences despite relatively different national formal institutional arrangements. It

‘assesses their causal impact by applying the framework developed in this thesis.

Chapter 4 analyses how, when facing preference divergence from the four influential 2G
incumbent mobile operators, Oftel pursued its preference for new entry in the nascent 3G
licensing market, showing Type II autonomy. The chapter explains that, notwithstanding
opposition from the incumbent operators, Oftel did not seek to deploy formal authority to
fulfill its preference. Oftel avoided confrontation with the operators and exploited
influential convergent actors. These were the Government, which had spectrum licensing
powers, and its spectrum agency the Radiocommunications Agency (RA), which conducted
- 3G policy development through a working group comprising Oftel from March 1998. The
RA had no formal powers over Oftel. However, at meetings with key industry actors, it
presented Oftel’s position on several occasions, following a private accord between them.

Oftel influenced policy by intervening and providing input selectively.

The regulator’s advice to allocate five licences rather than four as initially foreseen was
upheld by the RA and the Government, which statutorily determined policy. Moreover,

Oftel had formal powers to modify licences and insert a condition requiring incumbents to

18



grant new entrants access to the former’s 2G networks (roaming). Yet, despite the
convergent Government’s urgency to auction 3G licences, Oftel persistently bargained and
sought consensus from divergent incumbents through informal exchanges. To persuade
the adversely affected operators, it delayed implementation and revised roaming details

without losing sight of the key objective, ‘shifting’ their preferences by the end of 1999.

Chapter 5 examines how, notwithstanding preference divergence from the French
Government which possessed key formal powers, the ART pursued its 3G policy
preferences, showing Type II autonomy. The ART exploited prior wotk on 3G by a
spectrum advisory body, and launched a consultation, not formally set out, to develop a 3G
licensing policy in eatly 1999, which it had no formal powers to determine. The regulator’s
proposals received overwhelming industry support, especially from 2G incumbent mobile
operators. It prepared to finalise a document for the Government comprising its
preferences of a ‘beauty contest’ licensing procedure allowing it to select licensees, and

allocating maximum four licences.

However, a new Finance Minister risked opting for a different choice from the ART’s to
improve state finances. His Ministry comprised the divergent Telecoms Minister with the
relevant powers. The proposed beauty contest, comprising the low fixed-fee the ART
proposed, contrasted with the French Government’s wish to maximise revenue from
selling valuable ‘state’ 3G spectrum, following the huge sums gained by the British
Government’s auctioning of five licences. The chapter explains that to make its case
publicly and privately with Ministers, by exploiting its policy expertise, the ART built on
the public pressure exerted by influential convergent mobile incumbents, which were
opposed to foreign operators outbidding them in auctions, and their ties with senior
Government officials. Furthermore, the regulator bargained with Ministers, indicating the
possibility of revising its proposal to include higher entry fees for a beauty contest. It

assuaged the Government and ensured a beauty contest allocating four licences.

Chapter 6 examines how, although the UK’s ex-state monopoly operator BT opposed
competitors’ entry into the new ADSL broadband market by exploiting its unique network
access to users through phone lines across the country, Oftel pursued its local loop
unbundling (LLU) preference, showing Type II autonomy. The chapter explains that Oftel
had licence powers to impose LLU from the start, but sought BT’s consent given the
degree of network access the policy requited and the need to define clear competitive entry

terms. Starting in December 1998, the regulator launched two successive ‘informal’

19



consultations. Major industry actors (except BT) and the parliamentary Trade and Industry
Select Committee strongly supported the competitive development of broadband services

through LLU, increasing the issue’s public exposure.

Through its policy expertise, Oftel made compromise proposals, selecting two different
technical options with distinct competitive implications. One accommodated BT, the other
(LLU) did not. The regulator engaged in repeated bargaining, before formally consulting on
and inserting a new condition in BT’s licence, adding to its powers. Oftel met with BT’s

management privately to persuade them.

Oftel’s policy implementation continued with limited intervention even after the condition
applied. BT made essential access to its sites and unique information very difficult for rivals
through the second-half of 2000, delaying entry and advancing its first-mover advantage in
ADSL. As entrants and the select committee complained, the European Union (EU)
adopted a binding end-2000 Regulation deadline expanding national regulators’ LLU
powers. Nonetheless, Oftel exploited the increased interest of an influential junior Minister,
Patricia Hewitt, who confronted BT’s management in private. Thus the regulator
proritised dialogue, limiting its use of powers, exploiting its expertise and allowing delays.
Instead, following Oftel’s input among others, Hewitt forcefully asked BT to respect the
EU deadline privately. BT reluctantly expedited entry, ultimately coming closer to
complying with the deadline agreed with Oftel.

The Chapter 7 sub-case differs from the others in that the ART pursued its preference
without having the powers to detemiiﬁe the policy and without seeking consent from key
divergent actors, consistent with Type I autonomy. The regulator sought to introduce
competition in the local access market for competitive broadband provision through LLU.
It faced preference divergence from the then majority state-owned incumbent operator
France Télécom (F-T) that controlled the local access network, the French Government,
which had powers to introduce LLU, and vocal left-wing Members of Parliament (MPs)
part of the Government coalition. Neither national nor EU legislation required LLU. The
chapter explains that, without the Government’s powers, the ART first raised LLU in its
annual report to the Government and Parliament in mid-1998, then sought the ‘analysis’ of

a specialised advisory body, setting up two working groups.

Subsequently, the regulator launched a consultation on LLU identifying and exposing F-T’s

network dominance, which was likely to generate huge commercial broadband advantages.
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Many ‘private’ operators, seeking competitive access to end-users, responded supportively
and campaigned publicly in LLU’s favour, putting pressure on the Government.
Significantly, the ART exploited informal ties with the European Commission to help
frame an EU Recommendation, which was then turned into a Regulation binding all
Member States to implement LLU. Thus the Government’s withdrawal of a national law
amendment following coalition dissent over LLU did not stop the regulator. The
Government passed a national decree in September 2000 to comply with EU legislation.
The ART repeatedly ordered F-T to stop obstructing entry, before achieving a workable
reference offer in July 2001.

The concluding chapter 8 summarises how the two regulators developed the two selected
policies domestically. Considerable variation in formal independence did not prevent the
agencies from applying a similar Type II autonomy approach, based on persuasion rather
than statutory powers, to fulfill 3G licensing policy preferences. The regulators showed
their autonomy in different circumstances. The UK regulator avoided confrontation with
preference divergent actors in both sub-cases, achieving its preferences by means other
than by deploying all formal resources at its disposal. Instead, in Type I autonomy style, the
French regulator found the means to push through its LLU preference without the relevant
statutory authority and despite opposition from influential actors, including the

Government with key powers and the most powerful industry regulatee.

The thesis demonstrates the importance of the preferences of key policy actors to examine
regulatory independence in practice. The fact that, compared to others, a Government
retains more powers over one or more national regulators, must not be assumed to entail
less regulatory agency independence in practice. Preferences shape the use of available
resources. In both French sub-cases, the Government with key powers was initially
opposed to the national regulator pursuing its preferences, unlike most industry actors.
Conversely, in both UK sub-cases, the Government had preferences that were not
dissimilar from those of the domestic regulator, unlike key industry actors. Where
Governments retain considerable formal authority, their preferences can be highly

influential as they inhibit or sustain regulators’ preferences.

Foremost, the evidence in this thesis shows that non-statutory resources are critical for
regulators to achieve their preferences, through both persuasive and confrontational
processes, thus demonstrating that agency independence in practice does not reflect formal

independence. More specifically, findings indicate that Governments’ formal powers to
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veto regulators’ policy-making were not determinant, both in the UK sub-cases, when the
Government and the regulator were not in disagreement, and in the two French sub-cases,

‘when they had divergent preferences.

The key non-statutory resources emerging from the sub-cases are the ability to understand
and exploit policy information or ‘policy expertise’, informal ties, ownership of physical
(network) resources and to a lesser extent the ability to influence public opinion, whether
through media or public venues such as Parliament. The need for further research on
influential resources in other regulatory policy domains emerges from this thesis. Most
importantly, the thesis has found that ‘measuring’ static formal institutional arrangements is
inadequate to analyse regulatory agency independence in practice, which requires instead a
dynamic policy examination of participants, their resources and preferences to establish the

key resources that allow agencies to fulfill their objectives.
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Chapter 1: Existing Theories on Regulatory Agencies’ Independence

and ‘State Autonomy’

I. Introduction

There is a growing literature on regulatory independence. Several studies have provided
analyses of independence discussing its positive implications”?, while others have
questioned its effectiveness’. These have complemented a wide body of literature
examining more theoretical, and occasionally normative, elements explaining why agency
independence has become a widespread instrument for governments'®, particularly to deal
with market failures in different sectors”. This is in line with claims that the ‘regulatory
state’ has gradually replaced the ‘positive state”, with independent regulatory agencies
playing an essential part in it and growing in numbers across Europe since the 1980s, albeit
with sectoral and national variations'. This trend has redefined the governance of

markets’®,

The ‘regulatory state’ model explains that the delegation of powers to independent agencies

by elected politicians is a functional response for the latter to maintain a credible

12 For arguments in favour of central bank independence; Alesina,A 1988, “Macroeconomics and Politics” in’
NBER Macroeconomics Annual Vol3, MIT Press pp.13-52, especially pp.38-45; Goodhart,CAE 1993,
“Central Bank Independence”, Special paper 57, Financial Markets Group - London School of Economics,
and Fischer,S & Debelle,G 1994, “How independent should a central bank be?”, Federal Reserve Bank of
Boston, Conference series; n.38, pp.195-225

13 For a brief but subtle insight challenging the metits of independence and why it might only be a
complementary factor in terms of effective sectoral regulation, Stern] 1997, “What makes an independent
regulator independent?”, Business Strategy Review, Vol.8(2), pp.67-74.

14 Majone,G 1997, “Independent Agencies and the Delegation Problem: Theoretical and Normative
Discussions”, pp.139-156 in “Political Institutions and Public Policy: Petspectives on European Decision-
Making”, (eds.) Steunenberg,B & Van VughtF, Kluwer Academic Publishers. Pethaps, Elgie’s April 2006
papert exploring eight hypotheses explaining delegation to agencies provides among the most comprehensive
analyses: “Why Do Governments Delegate Authority to Quasi-Autonomous Agencies? The Case of
Independent Administrative Authorities in France”, in Governance: An International Journal of Policy,
Administration, and Institutions, Vol.19(2), pp.207-227. The choice of France as a case study and the
examination of agencies including the ART make it especially appealing, although the scope of Elgie’s paper
is only tangential to the argument made in this thesis

15 For a thorough analysis of different market failures, Breyer,SG 1981, “Regulation and its reform”, Harvard
University Press; also chapter 1, Baldwin,R and Cave,M 1999, “Understanding Regulation - Theory, strategy
and practice”, OUP, for a more nuanced reference Ogus,A 1996, “Regulation - Legal Form and Economic
Theory”, Clarendon Press

16 Majone 1994, 1996, 1997. Also Moran,M 2002, “Review article: Understanding the regulating state”, British
Journal of Political Science, Vol.32(2), pp.391-413, in which he sums up Majone’s insight on the EU as a
reflection of “historical context and institutional constraint”, p.404

17 Thatcher,M December 2002, “Analysing regulatory reform in Europe”, Journal of European Public Policy
9(6), pp-859-872

18 Thatcher,M and Coen,D 2005, “The New Governance of Markets and Non-Majoritarian Regulators”,
Governance, Vol.18(3), pp.329-346
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commitment in specific policy areas”. It is meant to limit the lack of discipline associated
with elected policy-makers and the uncertainty deriving from their time-inconsistent
actions” which, some argue, are especially likely prior to elections. It is similarly meant to
constrain future Governments from changing regulatory policy-making, thus reducing

sectoral unpredictability and providing investment incentives.

To achieve their statutory objectives, independent regulators are meant to operate at arms-
length from governments. This may be on the grounds of greater area-specific expertise
compared to the generalist government departments covering the respective sectors before
the creation of such agencies. Similarly, agency independence is expected to overcome the
information asymmetries arising in technical areas of governance, and enhance the
economic efficiency of rule making. Elected officials are meant to enjoy the additional

benefit that the blame for any unpopular policies endorsed will be attributed to regulators®.

Thus, elected officials delegate powers to regulators for the latter to be, at the very least,
considered responsible for specific policy areas. Some agencies are legally qualified as
independent. This is the case in France where regulators, like the Autorité de Régulation
des Télécommunications (ART)” covered here, have been statutorily defined as ‘autorités
administratives indépendantes’™. Accordingly, the extent to which political officials
delegate powers to - or retain some form of institutional checks and balances®, like veto
players®, over - agencies has been a straightforward, and rather uncontested, way to define

independence. This explains why the formal institutional design of agencies has been the

19 Majone (see fns. above); Thatcher,M, & Stone Sweet,A 2002, “Theory and practice of delegation to non-
majoritarian institutions”, West BEuropean Politics, Vol.25, pp.1-22; Thatcher, M 2002 “Delegation to
independent regulatory agencies: Pressures, functions and contextual mediation”, West European Politics,
Vol.25, pp.125-147

2 Kydland,F and Prescott,E 1977, “Rules rather than discretion: the inconsistency of optimal plans,” Journal
of Political Economy, 85(3), pp.473-491, suggested that in a situation of changing economic conditions,
policy-makers following a particular policy would renege, hence not implement it, as soon as they realise that
adopting a different policy may constitute an easier route to fulfill their ultimate goals

2 Nordhaus,W exposed this theory in April 1975 “The Political Business Cycle”, Review of Economic
Studies, Vol. 42, pp.169-190. But Alesina has contested this view among others: 1988 papet cited-above, and
Alesina,A. 1989, “Politics and Business Cycles in Industrial Democracies”, Economic Policy, Vol.8, pp.55-98,
in which he also discussed the benefits of delegation to independent Central Banks

2 Thatcher and Stone Sweet, and Thatcher, both in WEP Jan.2002. Also, Thatchet,M December 2002,
“Regulation after delegation: independent regulatory agencies in Europe”, Joutnal of European Public Policy
9:6, pp.954-972

2 The extension of its regulatory role to the postal sector led to its name being changed to “Autorité de
Régulation des Communications Electroniques et des Postes” (ARCEP) in May 2005. Since the selected case
studies refer to the agency’s earlier guise, the actonym ART is retained throughout the thesis nonetheless

2 Elgie 2006 gives an account of how these authorities developed in France

% Kiewiet, DR and McCubbins,MD 1991, “The Logic of Delegation: Congressional Parties and the
Appropriation Process”, University of Chicago Press

2% For a study on the wide-ranging importance of veto players, Tsebelis,G 2002, “Veto Players: How Political
Institutions Work”, Princeton University Press
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focus of studies on regulatory independence”, particulatly given the difficulties in

comparing it across countries™.

Variation in formal institutional arrangements is, therefore, assumed to denote variation in
regulatory agency independence. Yet, whether they determine regulatory independence in
practice remains questionable, because past studies have not challenged this approach in-
depth in order to verify their explanatory power. Goodhart’s definition of regulatory
independence, or autonomy as he calls it, relates precisely to “the powers used to achieve

the statutorily defined objective”, but not to the freedom of choosing objectives™.

Referring to agencies’ independence in terms of their instruments rather than in terms of
their goals® constitutes a complementary rather than a focal element of the analysis that
follows. The underlying point remains that regulatory independence has been, and largely
continues to be, formulated in formal terms. Assessing regulatory agency independence
requires a thorough review of existing assessments and forms the research question of this
thesis, which asks whether formally independent regulators are independent in practice
and, if so, whether powers granted through formal institutional arrangements are the

determinant factor.

The thesis, therefore, aims to examine independence in practice, in particular by exploring
the extent to which it reflects formal independence. It does so by comparing the regulatory
activity of telecommunications agencies in France and the UK via four selected, salient
sub-cases. In order to analyse independence in practice, it is necessary to develop non-
formal indicators of independence. First, however, the literature that advocates formal
institutional design as the source of independence is reviewed in this chapter. Its

weaknesses are discussed to strengthen the case for the adoption of a different approach.

27 Levy and Spiller emphasise the importance of ‘institutional endowment’ in 1996’s “A framework for
resolving the regulatory problem”, in “Regulations, Institutions and Commitment - Comparative Studies of
Telecommunications”, (eds.) Levy,B. and Spiller,PT. Cambridge University Press. Also Gilardi Dec.2002

28 Thatcher Dec.2002, pp.954-955; Gilardi Dec.2002; Levy and Spiller’s compatative case-study analysis

2 Goodhart 1993, p.6, and 2003 “The Constitutional Position of the Central Bank”, p.3, in Friedman M and
Goodhart,CAE, “Money, Inflation and the Constitutional Position of Central Bank” IEA Readings 57,
Institute of Economic Affairs

3 Grilli,V, Masciandaro,D and Tabellini,G October 1991, anticipated that: “Political independence is the
capacity to choose the final goal of monetary policy, such as inflation or the level of economic activity.
Economic independence is the capacity to choose #he instruments with which to pursue these goals”, p.366 in
“Institutions and Policies - Political and monetary institutions and public financial policies in the industrial
countries”, Economic Policy, pp.341-392.
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‘Then, in order to integrate non-formal and dynamic elements into the analysis, 2 new
framework is proposed in the form of Nordlinger’s preference-based approach. This
presents three distinct types of autonomy. For Nordlinger, the autonomy of the state is
understood in terms of its achievement of preferences vis-a-vis societal actors through a
variety of strategies and their related multiple ‘options’, when neither policy specific

preferences nor strategies can be read off statutes.

Nordlinget’s approach assumes a binary ‘state-society’ distinction. However, when
considering regulatory independence, it is necessary to disaggregate the state and separate
analytically the regulatory agency from other state institutions. Therefore in chapter two,
Nordlinget’s approach is translated and adapted to make it relevant at the regulatory level,

since his conceptualisation of autonomy is based on the state as a single actor.

Accordingly, to establish whether regulatory agencies demonstrate a type of autonomy
consistent with one of Nordlinger’s three typologies, five non-formal indicators, which take
into account- the differences between Nordlinger’s state and regulatory agencies, are
developed. Preferences’ are retained as a central factor and his proposed strateg-ies are
refined into overall ‘processes’ consistent with the respective autonomy types.
‘Participants’, ‘time-length of decision-making’ and ‘outcomes’ are three additional
indicators introduced here to challenge the assumption that formal provisions alone
determine the independence of regulators in practice. By applying the five indicators at the

agency level and explaining relevant variations, three autonomy types are created for

regulators.

The statutory atrangements projecting both the similarities and the differences regarding
the formal resources and constraints of the two selected regulators are set out in detail
subsequently. The awareness of formal provisions helps trace and examine, in the four sub-
case chapters that follow, what their impact is, whether any other intervening variables
have a relatively more pronounced impact on the independence of the selected French and

British regulators and, where so, how.

I1. Historical background

To put the scope of this thesis and its contribution into context, it is critical to stress that

the first scholarly contribution on regulatory independence is not recent and was largely
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focussed on formal institutional design. This renders the question examined here - whether
identifying formal independence alone is sufficient to ‘measure’ regulatory independence in
practice - all the more essential since only limited conceptual and analytical progress has
been made for over a century. A novel attempt to define and explore regulatory
independence in practice is overdue. Indeed, the importance awarded to formal
institutional attributes of regulatory agencies dates back to the early literature on US
‘independent regulatory commissions’, which followed the 1887 creation of what is
considered the first specimen; the Interstate Commerce Commission (ICC). The legislative
struggle surrounding the form that the ICC had to take with regard to its constitutional
position, hence, its statutory mission, authority and constraints, as well as those concerning

the creation of subsequent commissions have been vividly desctibed by Cushman®.

In a detailed account about fifty years after the ICC’s birth, Cushman explains how from
the start he was asked to join the President’s Committee on Administrative Management
and prepare a memorandum setting forth precisely: ;che statutory basis of the commissions,
an analysis of their relations to the three major federal government departments, and any
possible alternative to independent commissions as administrative devices undertaking
regulatory tasks. Yet, while focussing on formal arrangements®, besides portraying the
political resistance to the setup of these bodies even before their creation, Cushman reports
that shortly after the ICC’s inception, although it was relatively weak in formal terms,
regulatees “refused to obey the orders of the commission regardless of = their

9533

reasonableness™. Similarly, once its statutory powers were subsequently expanded,

regulatees submitted proposals for other bodies to supplement or even take over the tasks
carried out by the ICC*.

Thus, regulatory independence has been closely associated with formal independence since
the first relevant study, despite indications that non-statutory factors matter in policy-
making. This approach has largely persisted thereafter. Fesler added to the insight by
acknowledging that the independence of commissions could be interpreted to have

different meanings but, like Cushman, focussed his analysis on the “institutional

31 Cushman,RE 1941, “The Independent Regulatory Commissions”, OUP, refers to the ‘growth of the
commission movement’. It also contains a brief account of the British expetience on regulatory structures
and functions until the late 1930s

32 He defines an ‘independent’ commission “entirely outside any...executive department,...isolated from the
integrated administrative structure of the executive branch,...subject to no direct supetvision or control by
any Cabinet Secretary or by the President”,p.3

33 jbid.pp.65-66

34 jbid.p.119
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safeguards. ..that promise to increase an agency’s degree of independence’

. He suggested
that the supposed means was “the organizational status of ‘independence’ or isolation from
1% ga P
political and economic centres of power”“, although a more notable, and more cited,
contribution of his has been to label ‘myths’ both “complete independence from, and
p

complete subordination to, the chief executive and the legislature™”.

Fesler also poignantly observed that two key political factors “important in freeing
agencies...not recognised in the statutes” are the “alliance of agencies with pressure groups
whose...power is sufficient to protect their wards against even such controls as are
authorized by law” - a key issue expanded in the framework presented below -, and the
“ability...to develop political power sufficient to resist the chief executive’s

encroachment’®

. The implication appears to be that the exclusive assessment of formal
institutional arrangements constitutes a formalistic and static approach to independence,
one which does not reveal much about how regulators actually behave or about their

relationships with other actors.

In his operational account of the US Federal Trade Commission (FTC), Katzmann has
unambiguously stated that “lack of precision in statutory language and the absence of

unambiguous directives with respect to policy ends are the sources of wide discretionary
139

authority””. The view that statutes, and the powers and resources that are attributed

through them, do not tell the whole story reflects Fiorina’s consideration that “legislated

regulation and realized regulation are not identical”®.

3 FesletJW, p.192, “Independent Regulatory Agencies”, pp.191-218 in (eds.) Motstein-Marx,F 1946, 1959
“Elements of public administration”, Prentice-Hall -
36 ibid.p.191

37 ibid.p.192. Regarding dichotomous intetptetations, Moe has pointed out that “the term independence has
always been an ambiguous one, used to desctibe vatying degrees of political insulation as well as simply the
location of agencies outside the regular executive deparuments”, specifying “it has remained unclear how
these agencies are supposed to fit into the netwotk of political influence and governmental authority” in
1982, “Regulatory performance and presidential administration”, American Journal of Political Science, 26(2),
p.199

38 Fesler 1946, 1959, p.195

3 Katzmann RA 1980, “Regulatoty bureaucracy: The Federal Trade Commission and Astitrust Policy”, p.5,
MIT Press

40 Fiorina M 1982, “Legislative choice of regulatory forms: legal process or administrative process?” p.40,
Public Choice: 39, pp.33-66, objects to the assumption that calculations, made by actors involved in a given
regulatory process, will necessarily result in expected outcomes. While Fiorina emphasises that he does not
believe that events occurring in regulatory contexts ate merely accidental, he underplays the idea that
outcomes are pure consequences of intentionality
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A key related point is that while the “primary axis of regulatory independence is freedom

from control by government™

, agency independence in practice must also be explored
with respect to the way they monitor the activities of regulatees. Formal institutionalist
studies largely circumvent this issue, subtly disguised in Fesler’s phrase ‘independence
from’ and focussed upon by public choice ‘capture’ analysis discussed in s.III.2. Fesler’s
reference to the usefulness of alliances that agencies create with powerful groups above
suggests ‘capture theory’ ignores questions about who is using who in the relationship

between regulators and regulatees. Nonetheless, ignoring regulatees appears a serious

analytical omission since it conceals a whole dimension of regulatory agency independence.

Indeed, thus far, with formal institutionalists studying the independence of regulators from
senior elected officials retaining statutory controls, and ‘capture’ scholars examining (lack
of) agency independence from influential regulatees, analyses have remained theoretically
entrenched, not combining the approaches to provide a comprehensive assessment of
agency independence. Thus an in-depth exposition of whether formally independent
regulators are independent in practice from regulated firms must be applied. Indeed,
practising iegulatoi:s have described the respective influence of both sets of actors

distinctly®. So, the question of whether “formal independence is...a fagade™

needs testing
with respect both to independence in practice from political actors and from regulated

firms.

III1. Existing Analytical Approaches
II1.1 Principal-Agent Theory

A central reason for the study of delegation of formal powers to agencies being associated
with tregulatory independence from elected officials is the framing of independence
through the influential principal-agent model, elaborated by US rational choice scholars®.
The model accounts for the wishes of elected officials to exploit the benefits of creating

bureaucracies for the reasons indicated above, while incorporating the risk that agents, in

4 Wilks,SM & Bartle,] January 2002, “The Unanticipated Consequences of Creating Independent
Competition Agencies”, p.151, West European Politics, Vol.25(1), pp.148-172

42 Cary,WL 1967, “Politics and the Regulatory Agencies”, McGraw Hill. He was Chairman of the Securities
and Exchange Commission (SEC), before becoming Law Professor at Columbia University

43 Wilks and Barte 2002, p.151

4 Pollack, MA January 2002, “Learning from the Americanists (Again): Theory and Method in the Study of
Delegation”, pp.200-219, West European Politics, Vol.25(1)
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this case regulators, may implement preferences differing from those of their political
principals. The cost of agents acting differently from the wishes of their principals®,

commonly known as ‘agency loss’, is one the principals want to minimise.

Thus, when designing regulatory agencies, political principals ensure some control
mechanisms are retained as they remain accountable to the electorate for the actions
undertaken in the respective domains. McCubbins, Noll and Weingast have stressed that if
politicians cannot control agency-related administrative procedures, and thus outcomes, it
would be hard to explain why their performance in office should matter to voters when

assessing their candidates®.

Accordingly, ‘shirking’ by agencies is limited through the adbpﬁon of a variety of measures,
including institutional design enabling principals to learn about agency proposals, and:

1¥. Claims have been made that direct

hence keep the latter’s activity under some contro
forms of control by principals, notably ‘police patrols’ of legislators conducting audits of
agencies’ activities, are less common than ‘fire-alarm’ oversight, which is arguably less
centralised and interventionist as legislators establish rules, procedures and informal
practices enabling third parties to examine administrative procedures to seek remedies from

agencies®.

Procedural rules can help to lead to agencies generating the outcomes desired by principals,
unlike ex post legislation, as they establish the sequence éf decision-making®. Principals
establishing administrative agencies can manipulate the latter’s structure and design,
‘hardwiring’ or pre-programming them accordingly”. The initial hardwiring, which entails

defining the mission of the agency, is essential to attract ‘right-thinking staff*', and

4 For a detailed account of transaction cost analysis relating to the P-A model, chapters 2-3, Horn,MJ. 1995,
“The Political Economy of Public Administration”, Cambridge University Press

4 McCubbins, Noll and Weingast 1987, pp.244-246

47 McCubbinsM and Lupia,A August 1994, “Who controls? Information and the structure of legislative
decision-making”, pp.361-384, Legislative Studies Quarterly, XIX

4 McCubbins,M and Schwartz,T 1984, “Congressional oversight overlooked: Police Patrols versus Fire
Alarms”, pp.165-179, American Journal of Political Science, Vol.28(1) p.166. For a refined and
‘reconstructed’ discussion on these forms of oversight, McCubbins,M and Lupia,AD April 1994, “Learning
from Oversight: Fire Alarms and Police Patrols Reconstructed”, Journal of Law, Economics and
Otrganization, pp.96-125

4 McCubbins, Noll and Weingast 1987, 1989

0 MaceyJR 1992, “Organizational Design and Political Control of Administrative Agencies”, Journal of Law,
Economics and Organisation, 8:93-110, p.101

51 Shepsle, KA 1992, “Buteaucratic drift, coalitional drift and time consistency: 2 comment on Macey”, p.113,
Journal of Law, Economics and Otrganisation, 8: 111-118. When citing the 1977 Senate Committee on
Governmental Affairs, Moe, T 1982, “Regulatory performance and presidential administration”, American
Journal of Political Science, 26(2), p.202, also refetred to the importance attributed to “right-minded people”
for regulatory decisions to be consistent with the wishes of the US President, especially with average
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influence policy subtly. Indeed, some argue that a critical control instrument held by
political principals is the selection of the head or the management of an agency, making the
appointment process a critical factor to influence future decisions before the agency

constructs its own policy path®,

Wood and Waterman have provided an extensive account supporting the fundamental
political importance of appointments in US agencies, indicating that “the greater the
centralization of agency decision-making processes, the greater the executive control over

bureaucratic outputs”53

. Moe too has discussed the significance of appointment powers,
but he has also emphasised how political principals’ controls over the allocation of

agencies’ budgets risk affecting their performance™.

Budgets have organisational implications for agencies, since they determine the extent of
non-financial resources that can be exploited. Noll has pointed out that “the extent of
information dependence and professional bias in an agency is also to some degree under
the control of political overseers...(since)...the magnitude of the agency’s budget in
relationship to the scope and complexity of its responsibilities affects the extent to which

the agency can assure itself of multiple and independent sources of information””.

Therefore, existing literature has suggested that there are a range of institutional factors
that allow political principals to maintain some control over agencies, and the more
extensive such controls, the greater agency responsiveness towards those political

principals.

More recently, Gilardi has argued that the creation of formally independent regulatory
agencies entails only some control mechanisms are present and overall ‘they are much less
relevant than for ordinary bureaucracy™. Yet, while playing down the above-mentioned

control mechanisms, Gilardi acknowledges that in certain circumstances administrative

commissioners leaving office well before their fixed terms expired, allowing him to rapidly appoint a majority
to a board contraty to formal design. However, Noll,R has argued that in practice Presidents do not exercise
the authority they could over regulatory agencies, 1971 “Reforming Regulation”, p.36, Brookings Institution
52 McCubbins,M, Calvert,RL & Weingast, BR 1989, “A theory of political control and agency discretion”,
American Journal of Political Science, 33(3): 588-611, p.604

53 Wood,BD and Waterman, RW September 1991, “The Dynamics of Political Control of the Bureaucracy”,
American Political Science Review, Vol. 85(3), pp.810-828, p.822

54 Moe 1982, p.200-1

55 NolLRG 1989, “Economic perspectives on the politics of regulation”, p.1279, in (eds.) Schmalensee,R and
Willig,RD, “Handbook of Industrial Organisation”, Vol.2, pp.1254-1287. Brackets added

5 Gilardi Dec.2001, p.10
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procedures ‘stacking the deck™ in favour of well-organised constituencies might apply, as
may institutional checks in the form of general competiton authorities that share
competencies with regulators, and ministers retaining some powers. Accordingly, the thrust
of Gilardi’s analysis is that the principal-agent model is useful to evaluate comparative
constraints on regulators, which entails that “the extent of independence varies significantly

between agencies”*.

Gilardi has made an important contribution to the operationalisation of formal agency
independence by refining an ‘independence index’, previously elaborated by scholars
measuring that of central banks®, some acknowledging the need for non-formal
independence indicators®’. He based his findings on the formal authority delegated to
regulatory agencies across Europe; thirty-three in a first instance, more recen‘tly expanded
to one-hundred-six®’. To éxplore the degree of formal authority renounced by time-

inconsistent senior political officials, thus addressing principal-agent theory, he identified '
indicators for independence and divided them among five categories: the agency head
status®; the management board members’ status; the general frame of the relationships
with‘thc govemnient and the parliament; financial and organizational autonomy, and the

extent of delegated regulatory competencies.

In terms of explanatory intent, rather unambiguous indiﬁators include: who appoints
chairmen and boards; term of offices - on the grounds that terms longer than the duration
of the legislature and the executive being in office indicate that agency officials are
supposedly less politically sensitive; dismissal prdcedures; whether management board
members can hold other offices in government; who, other than a court, can overturn an
agency decision where it has exclusive competency; the source of the budget; how the
budget is controlled; who is competent for sectoral regulation. Similarly unambiguous

indicators for a formal analysis of independence, but seemingly less valuable given their

57 McCubbins, Noll and Weingast 1987, p.255

58 Gilardi 2001, p.9

% Gilardi Dec.2002, pp.879-884

60 Grilli, Masciandaro, and Tabellini 1991

61 Alesina 1988, p.40, includes informal relationships and contacts between Central Bankers and members of
the executive, but states that quantifying these elements is not easy

62 Gilardi,F 2002; 2005 “The Formal Independence of Regulators: A Comparison of 17 Countries and 7
Sectors”, Swiss Political Science Review 11(4): 139-167; 2008, “Delegation in the Regulatory State”, Edward
Elgar

63 Wilson,J has commented: “no agency head can ever achieve complete autonomy for his or her organization
(since) politics requires accountability”, 1989, “Bureaucracy - What Government Agencies Do and Why They
Do It”, Basic Books, p.188
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yes/no operationalisation, are those asking whether independence is a formal requirement

for appointment at management level and if agency independence is formally stated.

Each indicator was coded and scored between 0 and 1%*. Factors identifiable with
independence received a score closer to 1. So, the less formal say political principals had in
the management of, and policy conducted by, the regulatory agencies the more
independent. Only four of the seventeen European countries examined averaged over 0.5
on Gilardi’s independence scale®. More importantly with regard to this thesis, France and

UK were two of them, although Ireland was awarded the highest independence value.

IT1.2 ‘Capture’ Theory

One limit of Gilardi’s index is that it does not consider regulatdry activity with respect to
regulatees; presumably an essential justification for regulatioln being in place. A host of
theoretical literature by the ‘Chicago school’ has made claims that rcgulation_ does not in
fact work in the public interest or, in any case, according to the statutory mandates
attributed to regulators. Stigler argued that small and well-organised interest groups manage
to promote demands for specific and narrow regulatory policies benefiting their own
economic status®. For example, organised groups of regulatees are keen that controls over
new entrants be implemented so as to reduce the chances of competition and increase their
economic benefits at the expense of consumers, who are generally broad, diffuse groups.
Peltzman claimed that organised “interest groups can influence the outcome of the

regulatory process by providing financial or other support to politicians or regulators™®.

Regulators struggle to be independent from regulatees. Reasons include that their
resources, financial or otherwise, are frequently inferior to those of certain firms they
regulate. Agencies will have some formal powers to control regulatees, and possibly be able

to sanction breaches of conduct. However, in aiming to carry out their statutory duties,

64 Scores for individual indicators were added for each category to derive the aggregate mean. By applying the
same process to the five categories and averaging the scores out values were obtained

65 Gilardi 2005, Figurel, p.141

66 Stigler 1971

67 Peltzman,S 1989, “The Economic Theory of Regulation after a Decade of Deregulation”, Brookings
Papers: Microeconomics, pp.1-59
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regulatory agencies suffer from the same problem that political principals suffer with

respect to their behaviour, namely information asymmetries®.

Regulators are at a disadvantage vis-a-vis regulated firms because critical information - that
may cause certain policy decisions instead of others - is only possessed by a single regulatee
or a group of them. Therefore, the agency bears an information dependency, which
restrains its ‘independent’ outlook and decision-making. Another impediment may be staff
shortages, with regulators not paying as much as regulated firms, as may be the ‘revolving
door'®, with regulatees joining regulators and then returning to private sector jobs. Thus,
the professional characteristics of regulators are likely to be important”, as is evidence of

little conflict between the two sides’.

Indeed, Bernstein’s earlier analysis of captured agencies, framed in his life-cyde hypothesis,
interprets the ongoing relationship between regulator and regulatee as the cause for the
public interest being subordinated to the prevalent interests of the regulated industry.
Subtly identifying time as an important factor for policy outcomes unlike Stigler and
Peltzman, Bernstein’s rationale was that if the regulator does not make the effort to analyse
its regulatory problems ‘objectively’, it would tend to accept the arguments of the industry’s
dominant players and, thus, favour their preferred policies, mistaking them for the public
interest. Over the years, weighted down by the paraphernalia of due process, the regulator
faces a weakened capacity to evaluate important economic regulatory issues and

formulating programmes to resolve them'”.

The increasing closeness between the two parties makes the ‘independent’ regulator learn
more about the regulatee, including the latter’s operational difficulties. The agency starts
empathising with the dominant regulatee it interacts with frequently and is led to adopt a
favourable treatment. According to Bernstein, to retain its independence from organised

groups trying to capture it, the regulator must show due consideration for rival demands,

8 Information asymmetry’ literature owes a lot to 2001 Economics Nobel Laureate George Aketlof’s 1970
“The market for lemons: quality uncertainty and the market mechanism”, Quarterly Journal of Economics,
Vol.84, pp.488-500. While the original article focuses on the tisks of putchasing products from second-hand
markets, because of lack of publicly available information on their quality, the relevant underlying concept is
simply the problem of dealing with a counterpart that holds more information

69 Makkai,T and Braithwaite,] 1992, ‘In and out of the revolving door: making sense of regulatory capture’,
Joutnal of Public Policy 12(1): 61-78

70 For a quantitative evaluation of the type of academic and professional skills of supervisory staff at central
banks and supervisory agencies, Goodhatt,CAE, Schoenmaker,D and Dasgupta,PS January 2002 “The Skill
Profile of Central Bankers and Supetvisots”, European Finance Review, Vol.6(3)

7 Thatcher Dec.2002, p.958

2 Bernstein, MH 1955, “Regulating Business by Independent Commission”, Princeton University Press, p.144
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and assess the extent to which its authority should be used to modify the relationships

among major groups in the industry of its competence™.

IV. Quantitative Evidence

Recent studies have sought to ‘measure’ the independence of regulatory agencies by
identifying quantifiable indicators. Some of Gilardi’s comparative findings on formal
independence of regulators covering five sectors in seven countries have been surprising.
For example, despite having a reputation for taking decisions in its own right, the UK’s
Oftel scored 0.74, compared to France’s ART relatively high 0.65™, considering its
reputation for experiencing significant state involvement in its policy-making procedures™.
In fact, the values for both regulators are higher than the average formal independence
values found by Gilardi in 2005 for the respective countries, making them stand out as
especially ‘independent’. Since Oftel and the ART scored higher on the formal
independence scale than other sectoral agencies, it is all the more appro?riate to examine

their independence in praCtice.'

Edwards and Waverman also produced an interesting piece of work, particularly relevant
here because of their focus on telecoms regulators, based on quantitative insights™. Instead
of Gilardi’s independence values between 0 and 1 detived from the averages of five
categories comprising selected indicators, Edwards and Waverman’s index is composed by
the sum of 12 measures relating to formal institutional features of the agencies, hence
giving scores between 0 and 12. Crucially, the latter’s findings contradict those of Gilardi,
whereby they project a higher independence value for the French regulatory institution
(6.5) than the British one (5.75), with both remaining unaltered over time. By translating
the indices to make them compérablc”, data by Edwards and Waverman also suggests that
both the French and British regulators are much less formally independent than portrayed
by Gilardi. Respective values of 0.54 and 0.48 for the ART and Oftel make the latter 0.26

‘Jess independent’; a drastic drop out of a2 maximum score of 1.

7 ibid. p.155

7 Gilardi 2002, p.879

75 DaBler,T and Patker,D 2004, “Harmony or disharmony in the regulation and the promotion of
competition in EU telecommunications? A survey of the regulatory offices”, Utilities Policy 12, pp.9-28,
Elsevier, refer to Thatcher 1999, p.10

76 Edwatds and Waverman 2006

77 Compatable index values are obtained by simply dividing total scotes for each regulator by the number of
indicators accounted for in the index. So, Edwards and Waverman values were divided by 12
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The considerable difference in values is vety significant given the similar conceptualisations
of independence. Compating the two quantitative assessments reveals that minor
differences in the formal measurement and interpretation can translate into different
degrees of independence for the same agencies, raising even more questions about how
each index is constructed. Notably, Edwards and Waverman ask whether the agency has
been in operation at least 2 years™, a point that is excluded by Gilardi. Quite aside from
raising the question of why 2 years of existence are important and not longer or less and
how this minimum period ties with formal independence, how can the impact of one or
more specific, additional, indicators on an agency’s independence index be established?
Also, how do Edwards and Waverman define and quantify the term ‘adequate’ when using
it for certain formal institutional design indicators?” Indeed, does the subjective
implication of the term not undermine the predominant use of formal indicators to define

independence?

These simple questions address the fact that formal definitions of independence are
imbued with more subjecﬁvity than their propagators convey and thus cio not provide a full
picture. As such, they raise concerns about the value of the indices in terms of
independence in practice. In fact, Gilardi has admitted there is a need to devise
comparative indicators of informal or de facto independence®, buttressing the purpose of

the informal indicators identified in the next chapter and the scope of the thesis overall.

Edwards and Waverman’s paper is nonetheless relevant for the scope of this thesis,
because they assess agency independence in terms of regulatory outcomes concerning the
European telecommunications sector by examining interconnect charges national
incumbent operators imposed on new entrants. Their real contribution of interest is that
the role and implications of majority or part public (state) ownership of incumbent
operators are recognised, even at a basic level, as impinging on what is reputed to be

regulatory agency independence. For example, a Government facing a seriously indebted

8 see their fn.40, p.41

7 The normative judgment is applied to several institutional ‘elements’ they use to measure independence,
namely, whether the regulator has ‘adequate’ powers regarding interconnection issues; and resources (staff
and budget)

8 Gilardi 2005, p.157. For a fuzzy-set analysis, MaggettiM 2007, “De facto independence after delegation: a
fuzzy-set analysis”, Reguladon and Governance, Vol.1(4).pp.271-294; shortcomings of quantitative
‘measurements’ indicated hetein remain. Maggetti recognises the “ultimate” value of a qualitative and
systematic analysis of explanatory factors of de facto independence; 2009 “The role of independent regulatory
agencies in policy-making: a comparative analysis”, p.465, Journal of European Public Policy 16(3), pp.450-
470. Moteover, his work separates conceptually and empirically agency independence from elected officials
and regulatees unlike the analysis developed here
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majority state-owned company for which it has direct or indirect management and financial
responsibilities is likely to be especially sensitive to the firm’s needs”, and accordingly
would have a resonant, though reasonable, interest in ‘adverse’ decisions by an

‘independent’ regulator.

Regression results from the interaction between regulatory independence and public
ownership are worth reporting since they indicate that “at the mean value of the index in
the sample, a fully government owned PTO will enjoy a local interconnect rate 0.464
Eurocents higher than if it were fully privatized. However, the addition of an extra formal
element promoting independence of the NRA from the government will reduce this
advantage by 0.199 Eurocents. A level of independence...two points above the mean

should therefore come close to neutralizing the bias in favour of an entirely government

owned PTO”%,

Ed\irards and Waverman also point to the insignificant coefficient of the regulatory
independence effect on interconnect outcomes. They stress that it matters only when in
conjunction. with Governments holding an ownership stake in the PTO®. Instead, a
Government that has divested itself of all shares is likely to be less informed and interested
in regulatory policy technicalities, though this may also depend on their political impact;

say, preferences on national employment levels.

Although the index values awarded are based on formal independence criteria much like
Gilardi, acknowledging the existence and effect of political factors that are not explicitly
laid in statutes granting independence is an important step forward per se. An additional
merit of Edwards and Waverman is that they compare formal independence index values at
two different points in time (1998 and 2003), thus showing variation over time and giving a
dynamic perspective on how agéncy independence can change, however it is examined. A
key implication of the paper remains that political intervention into the management of
regulation by agencies might be subtly taking place, and formal delegation of powers is a

shrewd but insufficient method of examination to account for such activity.

Thatcher has put forward a set of slightly different, more nuanced, quantitative indicators

comparing the autonomy of regulators across the four largest EU economies (Germany,

8 Edwards and Waverman, p.37

82 ibid.p.47 PTO stands for Public Telecommunications Operator, here intended as national incumbent
operator, NRA means national regulatory agencies

8 One of the selected French sub-cases expanded upon below (ch.7) illustrates this quite vividly
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UK, France and Italy) using averages or aggregate data over set periods of time*. Party
politicisation of appointments, departures (dismissals and resignations) of ‘independent
regulatory agencies’ (IRA) members before their term ended, the average tenure of the
latter, financial and staffing resources of IRAs as well as the use of powers to overturn
IRAs’ decisions by elected officials were used to define agency independence from

politicians.

Italy was found to be the country where politicisation of regulatory agencies was most
pronounced by far. There was no evidence of formal dismissal of agency officials or
informal pressures for them to leave®, and it was suggested elected officials made limited
use of powers to overturn decisions. So, the collected data suggests formal powers were
not used by elected officials to influence regulators, supporting the scope and sense of the
questions posed in this thesis. While Thatcher’s data does not prove that the regulators
analysed were independent from. political officials, it entails that more subtle forms of
control, if any at all, must have been at work, such as the creation of resource dependencies

or informal relationships®.

To examine the occurrence of capture - or at least establish the ‘relational di'stance’87
between regulators and regulatees -, revolving doors, the number of mergers blocked or

made subject to conditions and the number of legal challenges brought by regulatees
| against regulators were evaluatcdss.. The evidence provided suggests the revolving door is
considerably more present in the UK than in the continental countries studied. The trend
concerning legal challenges brought by regulatees indicated they are more frequent on the

Continent than in the UK. Although the UK witnessed slightly more merger rejections in

8 Thatcher Dec.2002, pp.954-972; 2005 “The Third Force? Independent Regulatory Agencies and Elected
Politicians in Europe”, Governance, Vol.18(3), pp.347-373

8 The 2005 case of the, albeit delayed, resignation of former Bank of Italy Govetnot, Antonio Fazio - who
could not be formally dismissed by Government without new legislation being passed - following the
controversy concerning his regulation of the Italian banking sector and the ensuing pressures, unequivocally
challenges the suggestion that formal dismissal procedures reflect degrees of independence. If formal
independence matters in practice, why did the Governor feel the need to resign when he could not be
removed, especially since he had explicitly chosen not to quit straight after the outbreak of the controversy?

8 Coen et al 2002

8 Black,DJ 1976, “The behaviour of law”, New York. The reference to Black’s term should not suggest that a
direct association is being made between capture and ‘relational distance’. The latter’s impact is nonetheless
dependent on the scope, frequency, length of interaction, as well as the nature and number of links. Quoting
Black - “People vary in the degree to which they participate in one another’s lives. This defines their intimacy
or relational distance”, p.40. As Hood,C, Scott,C, James,O, Jones,G and Travers,T stress in 1999 “Regulation
Inside Government”, especially pp.60-65, OUP, the concept is a key theme in the business-regulation
literature; it shapes the conditions in which law is used to order social relations, and law enforcement.
Reflecting on Grabosky,P and Braithwaite,] 1986 “Of Manners Gentle”, OUP , Hood et al have suggested
indicators concerning the effect of telational distance on regulatory formality

8 Thatcher Dec.2002, pp.962-966
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proportional terms, overall, few mergers were stopped by the regulatory agencies in all four

countries.

V. Problems with ‘Measuring’ Independence

The complexity of finding relevant indicators and data suggests that attempts to measure
independence deserve much praise, given the interesting results drawn so far. Some
measurement weaknesses remain nonetheless, underpinning a new effort to review
evaluation techniques. Moe observes that popular models of regulation as well as
quantitative empirical work have tended to focus on very small parts of the whole either
for reasons of clarity and mathematical tractability or for data collection and measurement

problems®.

Indeed, in their study on Central Bank independence, Cukierman et al distinguished
between ‘legal’ independence, which they acknowledge as “only one of several elements
that determine...actual independence”, and two sets of distinct informal indicators. The
latter were: (i) turnover of Central Bank Governors and (i) “responses to a questionnaire
that was sent to a non-random sample of specialists on monetary policy in various Central
Banks™”', While this added a less formalistic touch to their analysis of independence, none

of the indices was closely correlated™.,

The fact that quantifying a subtle concept such as independence over-simplifies complex
realities is exposed in other studies. One limit of Gilardi’s analysis, which, unlike Edwards
and Waverman™, he openly acknowledges, is the equal weighting of all the indicators
supposed to measure independence®. This approach is, for example, in stark contrast to

Wood and Waterman’s finding that the political appointment of heads of bureaucracies is a

8 Moe,T 1985, ‘Control and feedback in economic regulation: the case of the NLRB’, Ametican Political
Science Review 79(4): 1094-116, p.1095

9 Cukierman,A, Webb,SB and Neyapti,B 1992, “Measuring the Independence of Central Banks and its Effect
on Policy Outcomes”, Wotld Bank Economic Review, Vol.6(3), pp.353-398, p.361, while concerning Central
Banks only, is an especially insightful and cited study

9 ibid. p.367

%2 ibid Table 6, p.369

9 Edwards and Waverman 2006, p.41,fn.41, just state that “the approach is consistent with previous
approaches to the construction of the indexes of regulatory independence”

94 Gilardi Dec.2002, p.880
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key instrument for elected officials (more specifically the President and Congress, in the

US) to influence future regulatory policy™.

Similarly, Noll has stressed the importance of the authority allocating agency budgets
because of their likely impact on other resources”. Those of ‘independent’ UK utility
regulators have been approved by Parliament and require some negotiation with the
Treasury’. Yet, the importance of budgets, and hence of who allocates them, is likely to
vary. At times of expanding markets, the degree of autonomy to budget for contingent
needs, such as the external contribution of specialised consultants or the purchase of
| information from ‘gatekeepers’, may impede regulators in their quests, whereas at quieter
times less generous budgets approved by Parliament may be more than sufficient to tackle
the most important policies at stake. It, therefore, appears that the question of how
indicators are weighted is a moot point. Subjectivity, in scoring independence indicators, is

inherent®®,

A further point raised above is that measuring independence by examining institutional
arrangements at one point in time, as done by Gilardi and Thatcher, means independence
is assumed to be a constant. If agency independence is variable across countries, is it
possible to assume that it will not be variable over time within the same country, given
pérticular contexts™? In Thatcher’s case it may be possible to break data between periods
of time rather than looking at aggregate values over a number of years. For example, it
would be interesting to know in which years political affiliation was strongest and relate the

findings to any major issues that had arisen at those times.

% Wood and Waterman 1991, p.822

% Noll 1989

97 McCarthy,C April 2003, (then Chairman of UK energy regulator Ofgem and subsequently Chaitman of the
UK’s Financial Services Authority), “The Independence of the Regulation Authotity - Why Independent
Regulators?”, (speech at Sciences-Po - Patis), p.10

%8 Quite exceptionally Cukierman et al 1992, weigh differently indicator categories for the legal’ independence
index of Central Banks (p.358-9), and their emphasis is on generic indicator categories common to the other
studies comprising indexes, such as appointment and dismissal of CEOs; statutory rights over policy
formulation and; specificity of key policy objectives and Central Bank authority over elected officials with
respect to them. Indicators concerning activities specifically undertaken by Central Banks with respect to
Government are weighted less instead. More importantly in terms of understanding independence in practice,
the rationale for weights is not clearly explained, as is not that for the weights of indicators in the
questionnaire on independence sent to specialists. In addition, the authors do not deny that “the judgments
of those responding to the questionnaite are subjective and not entirely uniform”, p.367, suggesting an
inherent flaw in their exploration of non-legal independence and limiting the benefits of this more dynamic
analysis of operational aspects

9 Hood,C, Hall,C & Scott,C 2000, “Telecommunications Regulation - Culture, chaos and interdependence
inside the regulatory process” Routledge p.84 have stated that “the relative power of (regulatory) actors...is
likely to change over time” (brackets added)
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More notably, allowances are not made for particular policy issues which are of significant
interest to different parties with opposed preferences. These are likely to see the agency
under greater pressure than ones which cause little political debate and/or unrest among
regulatees and consumers. When regulators are under pressure from elected officials for
having badly managed a policy receiving considerable media coverage, does the duty to
submit an annual report to Parliament impinge on their independence as much as the
potential prospect of being dismissed by relevant ministers? More to the point, can ‘visible’

factors set out in formal institutional arrangements be the only forces at work affecting

regulatory policy?

Buiter has only very recently raised renewed attention over the importance of non-formal
independence, depicting a prominent institution like the European Central Bank (ECB) as
‘the most independent central bank in the world’. More crucially, he added: “While the
treaty and protocols do not give the ECB the power to set either the ultimate targets of
ménetary policy or the operational targets, they do grant it an extraordinary degree of
operational independence...There is only formal accountability - reporting duties, that is
the obligation to provide certain information and to explain its actions to the European

Parliament”'®

, clearly sustaining the argument made here that formal institutions have
limited explanatory power in terms of agency independence. Ranking indicators associated
with formal independence, therefore, appeérs a useful but dry approach to examine
regulators’ independence in practice. The arbitrary practice of adopting quantitative
indicators' and even weighting them does not resolve the issue of accounting for specific
complexities through rigorous, qualitative, interpretation of cases. The summary exercise

undertaken through these indicators requires interpretation and judgment.

To the applied mathematician, using case studies and little or no quantitative data may
seem a fuzzy and blurred approach. Nevertheless, if independence in practice has to be
evaluated without incurring the limitations indicated above and by looking at the
comprehensive influence exerted by elected officials and regulatees on the process
undertaken by regulators on complex policies of wide interest as intended here, this

appears somewhat necessary. Political scientists exploring different issues by applying

100 Buiter, WH 19/1/07, “High degree of ECB independence in securities sector is undesirable”, Lettets to the
Editor, Financial Times

101 At the start of the PhD, a LSE Professor well-versed in European electricity regulation suggested, with a
touch of irony, that I measure the independence of French regulators by examining how many of their senior
officials had studied at the ‘grandes écoles’. Perhaps, for the sake of ‘measuting’ independence, this is as good
a quantitative indicator as others
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empirical quantitative methods admit to it too'” since, however useful, such indicators do
not tell the whole story. Maggetti’s fuzzy-set analysis combines quantitative and qualitative
elements to challenge suggestions that formal independence explains de facto

independence'®

. At the least, the quantitative approach does not allow for dynamic
mechanisms among core actors, which Moe identifies as ‘mutually adaptive adjustment’,
where each one is responsive to the decisions of each of the others and reciprocal
relationships balance the system'®.

In this sense, Coen et al’s study'®

examining how the relationships between regulators,
competent ministries and regulatees, and the respective power balances, evolved in the key
utilities sectors of telecoms, energy and rail in both Britain and Germany provides an
interesting portrait of regulatory (in)dependence. It draws out the issue of how-informal
dependencies and relationships affect regulatory behaviour, assesses independence from
both elected officials and regulatees and, while not giving formal arrangements prime

importance, it does not undermine them.

Two preliminary but distinct conclusions can thus be drawn from the literature overview
regarding regulatory independence. First, agency independence can be ‘measured’ with
respect to different sets of actors. Second, there is little agreement on how agency
independence is defined, except for the questionable tendency to associate it with formal
institutional design. The largely unsatisfactory and conflicting conceptualisations presented
in scholarly work thus far should not distract from the need to examine agency
. independence by considering how regulation is implemented in practice after ‘formal
delegation. Indeed, besides noﬁng that institutional arrangements are incomplete, thus
- mirroting Fesler’s earlier claim that “legislatures despair of defining in crystal-clear terms

99106

the norms of conduct to govern economic or social life”™, Thatcher has crucially observed

how powers and controls can be used in many different ways'”.

Such claims raise important but distinct implications, which desetve to be addressed from a

fresh perspective. The incompleteness of institutional arrangements, which to an extent is

102 AllanJ and Scruggs,L 2006, “Welfare-state decommodification in 18 OECD countries: a replication and
revision”, Journal of European Social Policy Vol.16(1): 55-72, p.57

103 Maggettd 2007, suggests that regulatory agencies’ age, veto players and membership of European agency
networks matter

104 Moe 1985, p.1095

105 Coen et al 2002

106 Fesler 1946, 1959, p.196

107 Thatcher Dec.2002, p.955

42



> &« 95108

unavoidable and defines agencies’ “zone of discretion” ™ - explained as delegated powers
minus formal controls retained by principals -, is the underlying factor in the critical
exposition of existing approaches raised above. Quite aside from whether, comparatively,
regulators have considerable formal powers or are subject to extensive statutory controls,

this raises the question of whether other, informal, factors influence agency independence.

A separate, highly significant, point, which can be drawn from Thatcher’s remark, and is
largely omitted in existing analyses on regulatory independence, is that agencies do not
deploy formal, or informal, resources strictly according to their availability. The fact that
regulators deploy them on a varying basis implies they decide to, or not to, do so, whatever
the degree of powers actually held'®. Thus, due consideration must be given to agencies’
policy preferences. The latter signal the propensity to act, and lead to the exploitation of
available resources. Indeed, preferences of non-regulatory actors, who may have other
resources, also need to be examined to understand who achieves their preferred policy
outcomes. Therefore, to examine regulétory independence in practice, there is a strong
need for an adaptable, relevant, framework that integrates analytically both the combination
of preferences of different actors as well as thé distribution of resources between them, to

evaluate which ones matter for given policies. -

VL. State Autonomy: Definition and Types

The preceding sections have indicated that defining independence as a static state is

inadequate. Nordlinger’s approach to state autonomy''°

, defined as “a seminal analysis” by
some'!! and “most ambitious” by others'?, provides many useful elements and a “first level’
of analysis that deserves due consideration to assess regulatory independence. He identifies
the autonomy of the state with the ability to translate its policy preferences into

authoritative actions, poignantly clarifying that the definition should not refer to a set of

108 Thatcher and Stone Sweet, p.5

109 Black,] refers to “the ability and willingness to use them’; 2003 “Enrolling actots in regulatory system:
Examples from UK financial setvices regulation”, reprinted from Public Law - Spring 2003, Sweet and
Maxwell Ltd, pp.63-91, p.73

110 Nordlinger 1981

1 Smiley,D 1984, “Federal States and Federal Societies, with Special Reference to Canada”, International
Political Science Review, Vol.5(4), pp.443-454, Pluralism and Federalism,p.450

112 Krasnet,S January 1984, “Approaches to the State: Alternative conceptions and historical dynamics”,
Comparative Politics, Vol.16(2), pp.223-246, p.231
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“institutional arrangements” since it cannot be said that institutions have preferences; a

condition for the “making of public policy” 113

By treating preferences and the diverse state strategies deployed to achieve them as the
central aspects of his framework, Nordlinger presents autonomy as a practice aimed at
achieving a policy preference rather than just as an endowment. He usefully identifies three
types of autonomy, based on different preference scenarios for which different sets of
strategies are used by the state to fulfill the preferred policy, as summarised in Table 1 and
discussed in detail further below. The range of autonomy types reflects the key concept
that there is variation in the practice of being autonomous. Hence, different factors other
than formal arrangements must be attributed due explanatory power, and preferences

cannot be overlooked.

Table 1: Nordlinger’s State - Autonomy Type scenarios: Own Labels14(Level 1)

Types of Preferences Strategies
Autonomy
Type I State translates preferences into authoritative
Absence of divergent state- action when state-society are non-divergent by: (i)
society preferences preservation (ii) entrusting; (iii) apathy
Type I State shifts preferences of divergent societal

actors over time by: (i) inducement; (ii)
appeasement - conciliation; (iii)
enfranchisement; (iv) empowerment -

Combination of divergence,
indifference, convergence

reinforcement
Type 1 Predominant divergence, similar  State translate its preferences into authoritative
preferences in the background action without altering societal preferences from

the start by: (i) counterbalancing - offsetting; (ii)
obstruction; (iii) confrontation - disincentive

113 Nordlinger, pp.8-9
14 Note that each one of Nordlinger’s strategies, which are fully explained below in the lengthy fashion he
does, are specifically attributed shorthand labels here, not found in the original text

44



Nordlinget’s propositions on autonomy form patt of the scholarly movement to ‘bring the

state back in™"®

, in response to society-centred perspectives claiming that the state acts
upon society’s wishes. Yet, his arguments are relevant here because they mirror debates on
who in politics gets what, when, how and on the “struggle of us against them”"'¢, Part of
the exercise to examine policy-making independence is to understand that the concept is
not static or rigidly definable - as contradictory findings from otherwise similar analyses of
formal institutional arrangements demonstrate. So, the preference-based approach is

valuable because, unlike formal institutionalist work, it incorporates dynamic policy-making

factors to evaluate autonomy in practice.

Variations in the patterns of state-society preferences are considered by Nordlinger to go a
long way in determining the outcome of authoritative actions'’ and are important to
understand ‘who gets what’. Nordlinger claims that whether state-society preferences are
divergent or non-divergent, therefore whether actors have different or similar preferences; '
serves as the most important basis for distinguishing between the different types of state

autonomy'*®

. The combination of preferences he refers to - whether the state faces
convergence, divergence and/or indifference - generates complex scenarios requiring a
range of respective processes comprising the different strategies and options (discussed in
the following sections) which Nordlinger identifies to explain how the state achieves its
preferences. Thus allowing for a variety of preference patterns widens enormously the
settings in which autonomy can be verified. Neither preferences nor the complex and
varied processes engendered to achieve them are reflected in statutory deﬁhjtions

exhaustively, and could not be expected to do so within the context of specific policy

issues.

Before going further, the importance of preferences in Notrdlinger’s framework and for the
scope of the thesis requires an upfront clarification regarding the conceptualisation of
preference-based state autonomy. Nordlinger distinguishes between what he calls
‘behavioural (or objective) and subjective autonomy’. The latter refers to the self-generation
of preferences, detived from internal attributes. Instead, the former reflects his definition -

the state is independent in acting as it chooses to act - and is the one retained here.

115 Especially the introduction in Skocpol, T, Evans,PB, Rueschmeyer,D, (eds.) 1985, “Bringing the state back
in”, Cambridge University Press

116 Tasswell,H 1958 “Politics: Who gets what, when, how”, Wotld Publishing Company, also referred to in
Krasner, p.225

117 Nordlinger, p.17

118 jhid.p.20
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Thus, like Nordlinger, the thesis does not examine independence by looking at whether
preferences are internally generated. Nordlinger warns that it would be “unrealistic to
expect any social entity to come even close to being fully autonomous in this subjective
sense”'”. He explains this by pointing to a reciprocal learning process in a given
environment, with an increased effect when interactions are fairly close and frequent. The
implication is that because of this shared learning process among different actors there
might be some common ground on how an issue is looked at. This explains, at least in part,
why non-divergent preferences are a possibility'”’, notwithstanding the largely dichotomous

approach to assess state autonomy, with preferences always achieved vis-a-vis ‘societal

actors’ whoever they may be.

By defining autonomy as preferences translated into authoritative actions, Nordlinger
observes that a state acting upon its preferences viz. societal actors under conditions of
non-divergence is just as autonomous as one under conditions of divergence: “the
distinction between a state acting on its preferences under conditions of divergence and
one doing so under conditions of non-divergence is hardly unimportant. But it is advisable
to use the term autonomy inclusively, and then -go on to differentiate mnoﬁg types of

95121

autonomy on the basis of the fit between...preferences” . Thus, the theory suggests that
ascertaining autonomy does not have to be exclusively associated with elements of
confrontation. Similarly, achieving state preferences does not always involve the alteration

of private behaviour or structure.

Autonomy characterised by non-divergence constitutes a novel concept, especially
compared to other perspectives on state autonomy which Nordlinger associates with
Skocpol and Krasner. He indicates how their emphasis is on state actions running counter
to the long-run interests of the economically and politically dominant class. This entails
excludihg cases in which the state acts on its preferences in the absence of such conflicts.
Yet, “surely there is no a priori reason to refer to such actions as non-autonomous...or

societally constrained; nor is it unreasonable to view them as autonomous actions”'?.

119 ibid.p.25

120 This conflicts starkly with the top-down concept of ‘deck-stacking’, which assumes that whete prefetences
are similar it is because of the influence of principals over agents rather than some input parity

121 Nordlinger, p.24

122 jbid.pp.23-4
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While suggesting that non-divergence between state and societal actors can constitute
autonomy'”, Nordlinger insists that there is excessive reliance on societal constraint
assumptions. He contends that the state’s preferences are not translated into actions only
because of societal consent, countering the pluralist tenet which takes the state’s role
insufficiently seriou<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>