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ABSTRACT

This study seeks to find an explanation for the two main problems associated with the
Criminal Division of the Court of Appeal which are, its problems in identifying and
correcting the wrongful convictions of the factually innocent, and its inconsistent,
unpredictable and contradictory decision making. This study uses empirical data
collected from the judgments of the Court to analyse the decision making process of the
Court in relation to the powers given to it in the Criminal Appeal Act 1995. The data
collected is used to analyse the Court's powers in four main areas which are appeals
where the appellant wishes to adduce fresh evidence, appeals where there is a ‘lurking
doubt’, appeals where the appellant is arguing an error occurred either pre-trial or during
the trial and the Court's approach to the issue of ordering a retrial. The research
conducted for this thesis is a replication study of previous research carried out for the
Royal Commission on Criminal Justice which proposed reforms to the Court's powers
and ultimately led to the Criminal Appeal Act 1995. The aim of the research is to analyse
whether the Court uses an identifiable approach to its various powers, in order to find an
explanation as to why the Court has proved so deficient at identifying and correcting the
wrongful convictions of the factually innocent, and why its decision making is so
inconsistent and unpredictable.
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CHAPTER ONE: INTRODUCTION

In his report, Access to Justice, Lord Woolf stated (1996, p. 153) that there are two main
purposes of appeals. The first is the private one of doing justice in individual cases by
correcting wrong decisions. The second is the public one of engendering public
confidence in the administration of justice by correcting wrongs and in clarifying and
developing the law. If this is an accurate assessment of the purposes of appeals, it
would appear that since the Court of Criminal Appeal' was created in 1907, the Criminal
Division of the Court of Appeal has been criticised for being defective on both fronts. The
two main criticisms of the Court have been its deficiencies in identifying and correcting
miscarriages of justice and its inconsistent, unpredictable and contradictory decision
making. Whilst these may appear to be separate issues they are in fact connected and
this thesis will argue that these problems are an inevitable result of the Court’s decision
making process and in particular, its function as a court of review. In short, the study has
concluded that a court of rehearing would be much more effective at rectifying
miscarriages of justice.

In order to define these problems in more detall, it is necessary to discuss the meaning
of the term ‘miscarriage of justice’ to illustrate where the Court’s problems lie.

Defining ‘miscarriages of justice’

There have been a number of attempts to define a ‘miscarriage of justice.’ In a factual
sense, a person is innocent if they did not commit the crime.? Innocence in the legal
sense and context is much more complex. There are a myriad of ways in which
innocence could be defined.? In the criminal justice system, a person may be considered
wrongly convicted if there were procedural or legal errors upon which to found a
successful appeal. But whilst this may qualify as wrongful conviction in the legal sense, it
would generally not be understood as innocence outside the legal arena. There is a
natural tension between the commonly held notions of ‘innocence’ (which is also usually
utilised by the media) and the concept of ‘innocence’ or ‘wrongful conviction’ as it applies
in the legal system. Whilst the public and media perception of terms such as ‘wrongful
conviction’ and ‘miscarriage of justice’ may appear to relate more to actual innocence
than procedural errors, the legal system has adopted much broader definitions to include
both. This is illustrated by the speech of Lord Bingham in R (on the application of
Mullen) v Secretary of State for the Home Department.

' The Court of Criminal Appeal became the Criminal Division of the Court of Appeal in the Criminal Appeal Act
1966.

2 This person is considered to be ‘factually' or ‘actually’ innocent.

¥ For a discussion on definitions of innocence see Burnett (2002).



‘The expression “wrongful conviction” is not a legal term of art and it has no
settled meaning. Plainly the expression includes the conviction of those who
are innocent of the crime of which they have been convicted. But in ordinary
parlance the expression would, | think, be extended to those who, whether guilty
or not, should clearly not have been convicted at their trials. It is impossible and
unnecessary to identify the manifold reasons why a defendant may be convicted
when he should not have been. It may be because the evidence against him
was fabricated or perjured. It may be because flawed expert evidence was
relied on to secure conviction. It may be because evidence helpful to the
defence was concealed or withheld. It may be because the jury was the subject
of malicious interference. It may be because of judicial unfairness or
misdirection. In cases of this kind, it may, or more often may not, be possible to
say that a defendant is innocent, but it is possible to say that he has been
wrongly convicted. The common factor in such cases is that something has
gone seriously wrong in the investigation of the offence or the conduct of the
trial, resulting in the conviction of someone who should not have been
convicted.”

And similarly in relation to miscarriage of justice:

“Miscarriage of justice” is an expression which, although very familiar, is not a
legal term of art and has no settled meaning. Like “wrongful conviction” it can be
used to describe the conviction of the demonstrably innocent. But, again like
“wrongful conviction”, it can be said and has been used to describe cases in
which defendants, guilty or not, certainly should not have been convicted.”

Lord Bingham's definitions are useful for understanding these terms in a broad sense,
but there have been various arguments put forward which provide a more detailed
analysis of what these terms may mean and the approaches to them.

Nobles and Schiff adopt a systems theory approach to defining miscarriages of justice,
namely autopoiesis, utilising the work of Niklas Luhmann and Gunter Teubner (Nobles
and Schiff, 1995). Within this theory, a legal definition of ‘wrongful conviction’ is the
definition that would be legally understood by the system. Other (non-legal) systems
may have other definitions that accord with their frames of reference. The application of
autopoiesis to miscarriages of justice helps to explain why there may be different
interpretations and possible tensions between the differing definitions of ‘wrongful
conviction’ and ‘miscarriage of justice’. Nobles and Schiff consider that the media (and
the general public) may interpret the term differently from how the legal system would
define it, leading to understandable yet inexorable confusion of meaning (Nobles and
Schiff, 1995, p. 299).°

Using autopoiesis systems theory, the Court of Appeal would apply the code of what is
legal or illegal. Whilst it is a common perception amongst those outside the legal arena

: R (on the application of Mullen) v Secretary of State for the Home Department [2005] 1 AC 1 at para. 4.
Ibid, at para 9.
® See generally, Nobles and Schiff (2004) for an application of autopoiesis to the Sally Clark case.
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that it is the role of the Court of Appeal to declare people innocent, this is not allowed
within its legally defined role.” Instead, it is argued that the media and the Court of
Appeal produce different communications about miscarriages of justice. The media
would misread a quashed conviction as a declaration of innocence, and the Court of
Appeal would reject a lay perception of factual innocence when constructing whether a
conviction is unsafe.® This may cause problems for defendants® or the media’® who
consider that the Court's role is to free innocent people and offer an apology when
quashing convictions. The public may also express concern and in some instances
disgust in situations in which it views people ‘getting off on a technicality’ who may be
guilty. The difference in frame of reference may also cause problems for the Court when
it is considered slow to react or understand public pressure for reform when convictions
of those the public consider to be innocent are not quashed, or not quashed quickly
enough. A history of criminal appeals reveals that it is in these times of public pressure
that the Court is reformed.

In defining a miscarriage of justice, Greer adopts a human rights approach. He accepts
that the conviction of the factually innocent is one possible definition but suggests a
number of other definitions. These are divided into two categories. The first category is
‘the unjustified avoidance of conviction’ which includes alleged defects in the substantive
criminal law; alleged defects in criminal procedure; decisions not to charge or prosecute
or unjustified acquittals (deliberate external influence with the trial process or inherent
bias on the part of tribunals). The second category is ‘unjustified convictions’ which
includes criminal conduct which should be lawful; plea, charge and sentence bargaining;
convictions obtained in special anti-terrorist criminal justice processes; or convictions
stemming from impropriety or mistaken convictions (Greer, 1994, p.74).

Similarly to Greer, Walker argues that one possible definition of a ‘miscarriage of justice’
is one which reflects ‘an individualistic rights based approach.’ He suggests that a
miscarriage occurs whenever suspects or defendants or convicts are treated by the
State in breach of their rights, whether because of, first, deficient processes or, second,
the laws which are applied to them or, third, because there is no factual justification for
the applied treatment or punishment; fourth, whenever suspects or defendants or
convicts are treated adversely by the state to a disproportionate extent in comparison
with the need to protect the rights of others; fifth, whenever the rights of others are not

"In R v A(D), Lord Bingham stated ‘the Court is in no position to declare that the appellant is innocent...That
is not the function of this court. Our function is to consider whether in the light of all the material before us this
conviction is unsafe.’ [CA, unreported, transcript 14 March 2000].

® The Court of Appeal's current test for quashing convictions which is discussed later in this chapter.

At a press conference after the Birmingham Six were freed, one of the six, William Power criticised the appeal
system and stated: ‘It's all about points of law. It had nothing to do with justice. The truth didn't come out.
Nobody was interested in the truth.” The Times, 15 March 1991.

' The judgment of Lord Lane, when freeing the Guildford Four, was criticised in a Sunday Times editorial in
the following terms: ‘Not a single word of apology for their years of wrongful imprisonment were uttered. No
declaration of innocence was made for the record.’ 17 March 1991.
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effectively or proportionately protected or vindicated by State action against wrongdoers
or, sixth, by State law itself (Walker, 1999, p. 33). Walker states that those who are
wrongly convicted because they are factually innocent would fall into the third category
but there should be a qualification on this, namely that the system should be allowed
some time to correct itself, whether through acquittal or the payment of damages.
Consequently, the notion of ‘miscarriage’ involves a completion of a process (in failure)
and not simply a mistake. Therefore, using this argument, the term ‘miscarriage of
justice’ would only be used to describe those cases that have been through the appeal
process and failed and are sent back to the Court and then overturned.

Naughton divides miscarriages of justice into the ‘exceptional,’ the ‘routine,’ and the
‘mundane.’ He states that criminal justice reform typically focuses on exceptional cases
which are those cases that are referred back to the Court of Appeal after the initial
appeal has failed. He defines ‘routine’ miscarriages of justice as those which are
quashed by the Court of Appeal on the first appeal and ‘mundane’ miscarriages as those
which are quashed by the Crown Court after appeal from the Magistrates Court on the
first appeal. He argues that the consequences of focusing on the ‘exceptional’ cases are
that the true scale of miscarriages of justice may be overlooked and an extensive range
of harmful consequences (zemiological harms) that accompany routine and mundane
miscarriages of justice may also be overlooked (Naughton 2007). If we use Walker's
argument, Naughton’s ‘routine’ and ‘mundane’ appeals would not be classed as
miscarriages of justice as this term would only apply to Naughton's ‘exceptional’ cases.
This potentially explains why criminal justice reform typically focuses on those
‘exceptional’ cases. Even within academic legal discourse there is a divergence of
opinion on an appropriate definition.

Naughton is correct in that ‘miscarriage of justice discourse’ does typically focus on the
cases he deems ‘exceptional.’” These are cases where the appeal process has
previously failed and the appellant has been forced to locate some new evidence or

argument in order to be referred back to the Court of Appeal.'!

These appellants are
more likely to be accepted by the media and the public to be factually innocent of the
crime. Their cases tend to have more resonance than someone who may have
succeeded at the first appeal on the basis of a procedural irregularity as the media and
public may consider this appellant to be ‘getting off on a technicality.” The perceived
failings of the appeal process to rectify miscarriages of justice means that appellants are
often forced to go back to the appeal court a number of times before they are successful

which is what makes these cases ‘exceptional.’ In that sense they are ‘true’ miscarriages

" This procedure was previously the Home Secretary's reference wnder section 17 of the Criminal Appeal Act
1968 but is now undertaken by the Criminal Cases Review Commiission. This procedure is dicussed in more
detail in chapter three.
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of justice, using Walker's analogy above, as every part of the criminal justice system has
failed including the appellate process.

This thesis seeks to find an explanation for why these ‘exceptional’ appeals are
exceptional. These appeals are illustrative of the problems of the appellate procedure
and it is important to note that as Savage et al state:

...... the appeals procedures have only a partial role in the ‘governance’ of
miscarriages of justice. To begin with they only operate in relation to
miscarriages of justice based on questionable conviction and have no role in
relation to that other sector of miscarriages of justice based on what we shall
call ‘questionable actions’, such as inadequate police investigations, decisions
not to prosecute and so on. The latter are as important ‘drivers’ of criminal
justice reform as questionable convictions. Furthermore, as the case of the
‘Birmingham Six’ made all too clear, the appeals procedures themselves can be
instrumental in allowing miscarriages of justice to take place...... they can be as
much a part of the ‘problem’ as a ‘solution’ to miscarriages of justice’ (Savage et
al, 2007, p. 84).

This study examines why appeal procedures, namely appeals against conviction in the
Court of Appeal, can be instrumental in allowing miscarriages of justice to take place
and why they can be as much a part of the problem as a solution.

The Court’'s deficiencies in identifying and correcting miscarriages of justice and its
inconsistent and unpredictable decision making have been well documented over the
years. In order to illustrate and explain some of these inconsistencies it is necessary to
outline why the Court was created in the first place, which was primarily to provide a
tribunal for reviewing the findings of the jury. The years between 1844 and 1906 had
seen the publication of several official reports stating the need for reform which had
highlighted the inconsistencies and deficiencies in the state of the law, often in response
to particular cases of alleged miscarriages of justice and the publicity that had
surrounded them. A major contradiction at this time was the discrepancy between the
availability of appeal in civil cases but not in criminal cases'? and the first bill to reform
the criminal appeal system had been introduced with the object of assimilating civil and
criminal appeals.

It is now well documented" that it took approximately 31 bills™ over sixty years before
the Court of Criminal Appeal was created and the main protagonists against reform in

"2 See for example the views of the Commissioners on Criminal Law in their Eighth Report in 1845, p.20: ...it
cannot be denied that a failure of justice in a criminal case, where it may concern not only property, liberty, but
even life itself, is of much more serious importance than in civil cases, where a mere question of property is
concerned.’

"3 See Pattenden (1996); Nobles and Schiff, (2000).

" This is an approximate figure because different sources suggest different numbers of bills but this is the
figure listed in the Return of Criminal Appeal Bills (1906) H.L. 201.
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the nineteenth century proved to be the judges. Various reports from the period' reveal
that the judges were not opposed to a criminal appeal system as such, as the judiciary
did not object to their decisions being reviewed in relation to sentences or questions of
law, but were clearly very hostile to an appeal system based on errors of fact. The
reasons given by the judges were to resonate through the history of criminal appeals
and can be summed up as follows: they did not believe that innocent people were
convicted;'® they felt that it would lessen the responsibility felt by jurors who would be
less reluctant to convict on doubtful evidence if they knew the decision could be
appealed;'” they felt a right of appeal would lessen the deterrent effect of the criminal
law; "® and they felt that there were insufficient numbers of judges to handle the
anticipated volume of appeals.” Thus, the development of a court of criminal appeal
was stifled by the judiciary on public policy grounds, at odds with the public policy
concerns expressed in the official reports of the time.

An inevitable consequence of the lack of appeal remedies in the nineteenth century was
reliance on the prerogative of mercy as a means of putting right injustice. The Home
Secretary had the option of granting a free pardon which amounted to a declaration of
innocence and it was felt by most members of Parliament that justice was being done by
an ‘appeal’ to the Home Secretary so a court of criminal appeal was not needed.
However, there was much criticism of the procedure adopted by the Home Secretary,
and the inadequacies of the Home Office as a mechanism for reviewing convictions
were highlighted by the case of Adolf Beck who had been convicted twice for defrauding
women when he was mistaken for the real culprit. The Home Office had rejected sixteen
attempts by Beck to have his conviction reviewed and the controversy surrounding this
case, and a number of other convictions,?® persuaded some politicians that a criminal
appeal on matters of fact was urgently needed. Retrial by newspaper had become so
prevalent that public confidence in the courts was being undermined and the
government responded to mounting pressure with the creation of the Court of Criminal
Appeal in the Criminal Appeal Act 1907.

From the Court's creation and up until the 1950s there was a general consensus that the
Court was working well with one of the most immediate benefits of the Court's
establishment being a noticeable improvement in the standards of the trial courts

' The views of the judges can be ascertained from the evidence given in the following reports: Commissioners
on Criminal Law (1836), Second Report on the Criminal Law, cmnd. 343. (London:HMSO); Commissioners on
Criminal Law (1845), Eighth Report on the Criminal Law, Parl. Pap., vol. xiv, 161; House of Lords Select
Committee (1848), Report of the Select Committee of the House of Lords on the Administration of the Criminal
Law, cmnd. 523 (London:HMSO); Royal Commission on the Law Relating to Indictable Offences (1879),
Report of the Royal Commission on the Law Relating to Indictable Offences, cmnd. 2345. (London:HMSO).

¢ See Select Committee Report (Baron Parke, p.4; Lord Denman CJ, p.44; Lord Brougham, p.49).
"7 ibid (Lord Denman CJ, p.45; Lord Brougham, p.49).
1® ., Ibid (Baron Parke, p.8; Lord Brougham, p.49).
2 " ibid (Baron Parke, p.5; Baron Alderson, p.10; Lord Brougham, p.8).

See Pattenden, 1996, n. 215 on p. 30 for other examples.
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(Pattenden, 1996, p. 58; JUSTICE Committee, 1964, ppara. 13; Seaborne Davies, 1951,
p. 427; Knight, 1970, p.1). As Malleson has argued (1996, p.128), a possible reason for
the lack of criticism expressed during these first fifty years is ‘appeal fatigue’ which had
been caused by the effort of finally establishing the Court. The very existence of the
Court represented such an improvement on the previowus situation that there was not the
impetus to tackle the areas in which the Court was felt to be inadequate. Another
possible factor for the lack of criticism is the absence of a perceived crisis, as during this
period there was a distinct lack of any high profile miscarriages of justice. However,
once the novelty of having a Court of Criminal Appe:al began to wear off, the Court's
practices began to be viewed more critically.

The main difficulties associated with the Court hawe stemmed from its function in
deciding appeals on factual grounds where, at its moist simplistic level, the appellant is
arguing the jury made a mistake and he or she was wrongly convicted. A major difficulty
is identifying the source of the problem as it is not cleiar whether it is the legislation that
has caused the problems or whether the problems are caused by the Court’'s
interpretation of the legislation. The general consensus is that it is the latter with the
Court adopting a restrictive approach to its role of «correcting miscarriages of justice
(Pattenden, 1996, p. 77; Nobles and Schiff, 2000, p. 83; Malleson, 1994, p. 163;
Thomas, 1966, p. 42; Justice, 1964, p. 22; RCCJ, 1993, ch.10, para.3; Justice 1989,
para, 4.21; Friedland, 1969, p. 234; Williams, 1963, p. 330; Samuels, 1984, p. 337;
Knight, 1970, p. 1; Woffenden, 1987, p. 323; Spencer, 1982, p. 264). This, in turn, has
led to its inconsistent and unpredictable decision making. Two main interlinked reasons
have been suggested as to why this has occurred, which are that the Court has shown
undue reverence to the jury verdict and shown undue reverence to the principle of
finality. There is also a third reason which is the problem of resources

Although these two main interlinked reasons have been deemed responsible for the
Court’s problematic approach to errors of fact, the Court has also been criticised for its
approach to procedural irregularity appeals. The cases Naughton deems ‘exceptional’
only reach that status when they have been through the appeal process and failed and
have to be referred back to the Court for a second try. Therefore, the ‘exceptional’
appellant will previously have had an appeal fail. This is important as the appellant’s
first appeal tends to be based on a procedural irregularity. The reasons for this are
obvious in that there is a 28 day time limit on whiich to appeal after conviction. This really
only leaves time for the pre-trial and trial process to be reviewed for error, as locating
new evidence is more problematic in that time frame. This study examines why these
first appeals may be unsuccessful, necessitating a return to the Court a number of times
before the appeal is successful. These difficulties apply to not only the factually innocent
appellant but may also apply to the factually guilty appellant. Whilst the factually guilty
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appellant may not have the same resonance with the media and the public as the
factually innocent one, both have been deserving of overturned convictions according to
legal system discourse.

The Criminal Division of the Court of Appeal represents a very small fraction of the work
of the criminal courts in England and Wales and as such is an often neglected area in
terms of law reform and empirical research. Although much has been written about
criminal appeals since the Court was created, only a very small amount has actually
been based on empirical evidence. There have only been four major studies conducted
using the judgments of the Court, with the first three using only the reported judgments
(Ross 1911, Seaborne-Davies 1949, Knight 1970 and Malleson 1993). The last study
was conducted over fifteen years ago by Kate Malleson for the Royal Commission on
Criminal Justice (hereinafter RCCJ) prior to the enactment of the Criminal Appeal Act
1995. Recent empirical research is required in order to determine what the current
practice of the Court is and to determine whether the Criminal Appeal Act 1995 has had
any effect on the working practices of the Court. The empirical research | have
conducted on the judgments of the Court forms the basis of this study. The methodology
used to conduct the research is outlined in chapter two. In order to illustrate why
empirical research is required, it is necessary to outline the various powers the Court of
Appeal has been given and the background to the Criminal Appea! Act (CAA) 1995.

Powers of the Court of Appeal

The statutory powers the Court has been given have been fairly wide. These powers will
be analysed in detail during the course of this thesis but for the purposes of this chapter
it is necessary to outline the powers prior to the CAA 1995 briefly in order to see how the
powers have changed. This provides an insight into what the changes were in the CAA
1995 and the reasons for those changes.

In the CAA 1907, section four authorised the Court to allow the appeal:

‘if they think that the verdict of the jury should be set aside on the ground that it
is unreasonable or cannot be supported having regard to the evidence or that
the judgment of the Court before whom the appellant was convicted should be
set aside on the ground of a wrong decision of any question of law or that on
any ground there was a miscarriage of justice.’

There was also a proviso to this section which allowed the Court to dismiss the appeal if
they considered that no miscarriage of justice had actually occurred.?! Under section
nine of the CAA 1907, the Court had wide powers to adduce fresh evidence and could

# ‘provided that the Court may, notwithstanding that they are of the opinion that the point raised in the appeal
might be decided in favour of the appellant, dismiss the appeal if they consider that no substantial miscarriage
of justice has actually occurred.’

16



order the production of documents, exhibits or any other thing connected with the
proceedings ‘if they think it necessary in the interests of justice.’

Under the CAA 1968, the Court of Appeal had the following power to quash a conviction:

S.2(1) Except as provided by this Act, the Court of Appeal shall allow an appeal
against conviction if the¥ think--

(a) that the [conviction]? should be set aside on the ground that under all the
circumstances of the case it is unsafe or unsatisfactory; or

(b) that the judgment of the court of trial should be set aside on the ground of a
wrong decision of any question of law; or

(c) that there was a material irregularity in the course of the trial,

and in any other case shall dismiss the appeal.

The proviso still applied to this section but the word ‘substantial’ had been deleted.
Section 23 gave the Court a discretionary power to admit fresh evidence and a duty to
admit it if likely to be credible, admissible at the trial on an issue which was the subject
of the appeal and if there was a reasonable explanation for the failure to adduce it at the
original trial.

The Court interpreted its new ‘unsafe and unsatisfactory’ ground in R v Cooper” where
Lord Widgery CJ created the ‘lurking doubt’ ground of appeal. He stated

‘....in cases of this kind the Court must ask itself a subjective question, whether
we are content to let the matter stand as it is, or whether there is not some
lurking doubt in our minds which makes us wonder whether an injustice has
been done. This is a reaction which may not be based strictly on the evidence
as such; it is a reaction which can be produced by the general feel of the case
as the Court experiences it.’

The Court also has the power to order a retrial which was initially given in fresh evidence
cases only** but is now a general power” and can be ordered only after the Court has
quashed the conviction.?? The Court also has the power to substitute an alternative
offence under section 3 of the CAA 1968 as amended by section 316 of the Criminal
Justice Act (CJA) 2003. Section 3 applies where the appellant has pleaded not guilty
and a new section 3A inserted by the CJA applies where the appellant has pleaded
guilty. The Court also has a further power under section 6 of the CAA 1968 to substitute
a verdict of not guilty by reason of insanity on the advice of two or more registered
practitioners.

2The original provision in the CAA 1968 stated that the ‘verdict of the jury should be set aside’ but this was
changed to ‘conviction' by section 44 of the Criminal Law Act 1977 to allow the Court to quash a conviction
where the appellant had pled guilty at trial.
#(1969) 53 Cr. App. R. 82.
:: Section 1(1) Criminal Appeal Act 1964.
s Section 43 Criminal Justice Act 1988.

Section 7(1) Criminal Appeal Act 1968.
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The current test for quashing convictions is in the CAA 1995 which amended the Court’s
powers in the CAA 1968. The Court’s amended powers will be discussed after the
background to the CAA 1995 has been outlined.

Background to the Criminal Appeal Act 1995

The catalysts for changing the Court's powers in 1995 proved to be the cases of the
Guildford Four and the Birmingham Six. The Guildford Four had been convicted in 1975
of five murders resulting from the Guildford and Woolwich pub bombings. They had
appealed in 1977 when convicted IRA terrorists admitted to carrying out the bombings.
That appeal failed but as a result of intense public pressure during the 1980s, the Home
Secretary referred their case back to the Court of Appeal in 1989 and the convictions
were quashed when the Director of Public Prosecutions stated that the Crown no longer
sought to maintain them. This was because new evidence had come to light which
showed that their confessions to the crimes had been fabricated. The Birmingham Six
were also convicted in 1975 but of the Birmingham pub bombings. They had also
confessed to the crimes but there was also forensic evidence that they had handled
explosives. They appealed in 1976 but the appeal was dismissed and their case was
referred to the Court of Appeal in 1988 which also failed. As a result of pressure, which
had intensified after the release of the Guildford Four, the case was referred again by
David Waddington, the then Home Secretary, as new evidence had emerged that the
police statements had been tampered with and also the forensic evidence had been
discredited. Once again the Director of Public Prosecutions stated that the Crown no
longer sought to maintain the convictions however the Court then decided it would
decide the issue for itself and after a full appeal hearing, the convictions were
quashed.”’

The RCCJ was set up on the day the Birmingham Six were freed with the aim of
proposing reforms to the appeal process which would restore public confidence in the
ability of the criminal justice system to identify and correct miscarriages of justice. But
although the RCCJ was set up as a direct response to the perceived crisis in the appeal
process, the terms of reference did not just relate to the appeal and post appeal process
but included the whole criminal justice system. Initially the terms of reference with regard
to the appeal process were very narrow and were just ‘the role of the Court of Appeal in
considering new evidence on appeal, including directing the investigation of allegations’
(RCCJ, 1993, Ch. 10). However, the Commission extended this view to consider all of
the Court's powers and practices, stating that it had not confined itself to the issues set
out in the terms of reference since they could not be readily separated from the role of
the Court of Appeal in hearing appeals against conviction in general (RCCJ, 1993, Ch.
10).

27 For details of the cases, see Woffenden (1987).
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The RCCJ discussed the test the Court had been given in section 2(1) of the CAA 1968.
They stated that much of the difficulty in deciding which ground the Court of Appeal was
applying under section 2(1) seemed to be due to the confusing way the section was
drafted and the Court seldom seemed to distinguish between ‘unsafe’ and
‘unsatisfactory.” The Commission doubted whether there was any real difference
between the two. They stated that either of the grounds set out in paragraphs (b) and (c)
— the error of law or a material irregularity during the course of the trial, may cause the
Court to think that the original conviction was unsafe and unsatisfactory. Thus there was
an overlap between the three grounds of appeal (ch. 10, para. 29).

The RCCJ also stated that there was potential confusion as to the scope of the proviso.
They stated that its use may be appropriate where there was a material irregularity
during the course of the trial but the wording seemed difficult to reconcile with the unsafe
and unsatisfactory ground or the wrong decision on a question of law ground. They
stated that it seemed from the decided cases that the court did consider whether the
unsatisfactory nature of a conviction under either of those two grounds is nevertheless
outweighed by the consideration that no miscarriage of justice appears to have occurred
(ch. 10, para.30).

The maijority of the RCCJ recommended that the grounds should be redrafted to a single
ground of appeal. This single ground was whether a conviction ‘is or may be unsafe.’
Where the court is satisfied that the conviction is unsafe it should allow the appeal, but
were the court to feel it may be unsafe then it should quash the conviction but order a
retrial unless a retrial was not possible. The majority saw no need for the proviso
because if the court was not convinced the conviction ‘is or may be unsafe’ it simply
dismisses the appeal (ch. 10, para. 32). The RCCJ, therefore, recommended the proviso
be abolished.

In response to the RCCJ, the Government issued a consultation paper in 1994 (Home
Office, 1994). The paper stated that in considering reforming the Court of Appeal, the
Government had three policy objectives which were, firstly, convictions which could not
be considered safe should be quashed leaving those which are safe to stand; secondly,
there must be arrangements to ensure that doubts about the safety of the conviction
could be considered and resolved at the earliest opportunity as ‘it would be a mark of
failure in the system of criminal justice if a substantial number of cases needed to be
considered by the courts on more than one occasion’; thirdly, to ensure consistency of
approach in criminal proceedings so that the final decision on whether or not a
conviction should stand is in all cases taken by the courts (para.4). The Government felt
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that the RCCJ’s recommendations would provide a ‘sound basis for change which will
ensure that these objectives are achieved.’

The overall response by the Government to the proposals for the Court of Appeal was:

‘The Government is inclined to support the Royal Commission's general
prescription for reform of the Court of Appeal, which it believes reflects to a large
extent the Court’s own developing response to unsafe in recent years’ (para.18).

The Criminal Appeal Bill was introduced into the Commons by the then Home Secretary,
Michael Howard. On the subject of the amendments to the grounds of appeal, he stated:

‘The present formula involves three overlapping grounds and is widely felt to
cause confusion. Under the Bill, the Court of Appeal will allow any appeal where
it considers the conviction unsafe and will dismiss it in any other case. That
simple test clarifies the terms of the existing law. In substance, it restates the
existing practice of the Court of Appeal and | am pleased to note that the Lord
Chief Justice has already welcomed it.”?

This declaration that the Bill was simply restating the existing practice of the Court was
because in the early 1990s it was felt that the Court of Appeal was adopting a liberal
approach to quashing convictions evidenced by the Guildford Four and Birmingham
Six's successful appeals. The Court also appeared to be more willing to order retrials,
which was taken to be part of the Court’s so-called liberal phase. So as Nobles and
Schiff note ‘the problem facing Parliament was to devise a form of words which ensured
that the Court would continue to do what it was (apparently) already doing’ (Nobles and
Schiff, 2000, p. 86).

The Bill was generally well received in the Commons. There was agreement that there
had been a change of attitude by the Court of Appeal during the early 1990s. Although
the provisions in the 1995 Bill were the result of recommendations by the RCCJ, the
Government had not adopted the full test for quashing convictions as set out in the
RCCJ report. The Government had rejected the words ‘is or may be unsafe,’ preferring
the test to be simply ‘is unsafe.” There was some disquiet over this and during the
Standing Committee stage of the Bill in the Commons, there was an amendment to the
Bill to insert the words ‘is or may be unsafe’ to give legislative effect to the RCCJ's
recommendation.?® The reason for not implementing the full recommendation of the
RCCJ was given by David Maclean, Minister of State for the Home Office, as ‘the Royal
Commission’s formula goes wider than the current practice of the Court of Appeal and

2 H.C. Debs, 6 March 1995, col. 24. Similarly the Minister of State for the Home Department, David Maclean,
had stated ‘the Lord Chief Justice and members of the senior judiciary have given the test a great deal of
thought, and they believe that the new test restates the existing practice of the Court of Appeal.’ /bid, col. 110.
2 HC Debs, Standing Committee B, Criminal Appeal Bill, 21 March 1995, col. 8.
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was, on examination, found to be uncertain in its effect.’ Though, he was keen to point
out that ‘I can assure the House that it does not narrow the grounds for allowing an

appeal.”™

During the second reading in the Lords, the Lord Chief Justice, Lord Taylor, who had
been largely credited with bringing about a change of attitude in the Court of Appeal at
that time, gave his support for the Bill and stated that ‘in doing so | speak not only for
myself but with the concurrence of a group of senior judges with great experience both
in the practice of criminal law and in the Criminal Division of the Court of Appeal whom |

131

consulted on both the policy of the Bill and its detailed provisions.” On the subject of

the new test for quashing convictions he stated:

‘The new test will, in my view, be concise, just and comprehensible to the
ordinary citizen without narrowing the present grounds of appeal. It will assist
the Court of Appeal and those who appear before it. And it will help appellants to
understand more readily what is at stake and the reason for the court's
decision.....there is no merit in including in the test the words ‘is or may be
unsafe’ since the implication of doubt is already inherent in the word ‘unsafe.’ A
conviction which may be unsafe, is unsafe.’ *

The Criminal Appeal Bill received royal assent on 19 July 1995, and the sections of the
Act dealing with the Court of Appeal came into force on 1 January 1996. The new
statutory test for quashing convictions was set out in section 2 of the Act which stated
that the Court of Appeal (a) shall allow an appeal against conviction if they think that the
conviction is unsafe; and (b) shall dismiss such an appeal in any other case. The proviso
was now repealed as it was considered not necessary under the amended test.

Research conducted for this thesis

There have been suggestions from the academic literature that the test introduced by
the CAA 1995 may have resulted in the Court adopting a more restrictive approach than
the RCCJ envisaged. * Therefore, empirical research may shed light on whether
amending the Court’'s power to quash convictions had any effect on the decision making
process of the Court. The paradox in conducting research on this issue is that, as
indicated above, during the debates on the Criminal Appeal Bill there was a recurrent
theme that the new test was simply to restate the existing practice of the Court of
Appeal. But there was obviously potential for the new test to bring about some change
as the object of the RCCJ's recommendations had been to restore public confidence in
the criminal justice system. Whilst it is very difficult to prove whether public confidence

% Ibid, cols. 109-10.

*! Ibid, col. 311.

2 1,

% See, for example, Wadham and Missen (1995); Nobles and Schiff (1996); Smith (1995a) and (1995b).
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was restored, it is possible to conduct research in order to gain an indication of whether
the new test encapsulated or changed the Court's approach to its task.

As well as conducting research on the ‘unsafe’ test, empirical research is also required
in order to examine the Court’s approach to fresh evidence appeals as the powers of the
Court were also amended in the CAA 1995 in this area. Under section 23(1) of the CAA
1968, the Court had a general discretion to admit fresh evidence ‘if they think it
necessary or expedient in the interests of justice.’ In addition section 23(2) set out a duty
to admit evidence if certain criteria of credibility, relevance, and an adequate explanation
for not adducing it at the original trial were fulfilled. Little research has been undertaken
to consider fresh evidence appeals, their use and operation. However, the Court has
often been criticised for taking a restrictive approach to fresh evidence appeals and this
was discussed by the RCCJ.* It had been suggested to the RCCJ that the test in
section 23(2) that the evidence had to be ‘likely to be credible’ was too high a test and
they recommended that the test should be changed to ‘capable of belief’ as they
suggested this would ‘be a slightly wider formula giving the court greater scope for doing
justice’ (ch.10, para. 60).

This intention behind the amendment to section 23 CAA 1968 by the RCCJ to widen the
basis upon which fresh evidence would be admitted by the Court of Appeal seemed to
be accepted by the Government. In introducing this part of the Criminal Appeal Bill into
Parliament, the then Home Secretary stated that ‘the Bill also lowers the threshold for
the admission of fresh evidence along the lines recommended by the Royal
Commission.”*® However, when amendments to section 23 were introduced in the House
of Lords, Baroness Blatch, stated that:

‘We intend that these amendments should not in any way narrow the scope
of the receipt of fresh evidence by the Court of Appeal. We have consulted
the Lord Chief Justice about this and we are satisfied that the amendments
would not alter the current practice of the court.”®

Therefore, the confusing picture that emerged during the debates on the Criminal
Appeal Bill 1995 was that the RCCJ made recommendations with the hope of liberalising
the Court's approach to fresh evidence appeals. The Home Secretary seemed to accept
that the Court's approach should be liberalised and adopted the RCCJ’s
recommendations accordingly. But Baroness Blatch seems to be saying that the
amendments in the Bill were not intended to alter the then current practice of the Court.
This presents a confusing picture as to what the intentions were in the Government

% The reasons for the Court's restrictive approach to fresh evidence appeals are discussed in more detail in
chapters three and five.

% Hansard, H.C. Vol 256, Col 25, 6 March 1995.

% Hansard, H.L. Vol. 565, Co! 567, 26 June 1995.
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making the changes to the law regarding fresh evidence in the CAA 1995.

The amendments to the fresh evidence provisions were in section four of the CAA 1995
which amended the provisions in section 23 of the CAA 1968. The amendments to
section 23 were that the duty to admit new evidence was abolished, but the power to
admit new evidence is made subject to a duty to consider the same factors as limited the
former duty: credibility, relevance to the safety of the conviction, admissibility at trial and
the reasonableness of the explanation for the failure to adduce the evidence at trial.
Following the recommendation of the RCCJ, the requirement that new evidence be
‘likely to be credible’ has now become ‘capable of belief.’ As under the previous
legislation, the Court’s power to receive evidence is unfettered, provided it considers it
necessary or expedient in the interests of justice to do so regardless of the above
factors. The Court’s rarely used power to rehear the evidence presented at the trial was
also abolished.” This was criticised by Pattenden who stated ‘this can only increase the
difficulty for the Criminal Division of the Court of Appeal of deciding whether a conviction
is unsafe because of jury error’ (Pattenden, 1996, p. 415).

There had been arguments that the ‘capable of belief amendment was merely a
cosmetic change. For example, Darbishire points out (1996, p. 487) that under the old
legislation ‘credible’ was held to mean ‘well capable of belief*® and therefore the former
test was ‘likely to be well capable of belief.” This is replaced by the words ‘capable of
belief’ and Smith argues (1995a) ‘how can likely to be capable of belief be a higher test
than is capable of belief? It seems to be the other way round.’ He stated (1995a, p. 928)
that to lower the threshold, the section should have provided ‘may possibly be capable
of belief (or credible).” Smith went on to say (1995c, p. 573) that section 23 is concerned
with the consideration of evidence which has not yet been heard. Therefore, it makes
sense to ask the court to consider whether the unheard evidence is ‘likely to be credible;’
but ‘how can the court determine whether the evidence ‘is credible’ (or capable of belief)
before they have heard it?’ In his opinion ‘the recommendation, and section four seem to
be misconceived.’

Empirical research is needed in this area to determine whether the amendments to the
fresh evidence provisions have brought about any changes to the Court’'s approach to
these appeals. This study will use the judgments of the Court to determine whether there
have been any changes and if so, whether those changes can be attributed to the CAA
1995.

%7 Section 4(1)(a) CAA 1995.
% In the case of R v Beresford [1972] 56 Cr. App. R. 143.
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Summary

Although the Court of Criminal Appeal was originally created after a series of
miscarriages of justice, the main criticism of the Court has been that it has never fulfilled
the function intended for it as it has proved to be deficient at identifying and correcting
miscarriages of justice. It has also proved to be inconsistent, unpredictable and
contradictory. This thesis seeks to find an explanation for these problems and uses
empirical research to analyse the Court’'s decision making process in relation to its
powers. The empirical research is used to evaluate the amendments to the Court's
powers in the CAA 1995 in relation to ‘unsafe’ and fresh evidence and to analyse
whether those amendments brought about any changes to the Court's practices or
whether it did merely ‘restate the existing practices of the Court of Appeal.’ It will also
analyse the Court’s retrial power. This thesis will argue that the Court’s failures are an
inevitable result of the decision making process of the Court, and in particular, its
creation and function as a court of review.

In chapter two, the methodology used to conduct the thesis will be outlined.
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CHAPTER TWO: METHODOLOGY

This study seeks to use empirical methods to examine the working practices of the
criminal division of the Court of Appeal. This study has many of the features that some
term a replication study, in that it employs an identical method to that undertaken by
Kate Malleson for the research she conducted for the RCCJ (Malleson, 1993). %
Replication studies are used predominantly in the natural sciences, although use is
made of them in the social science arena including in psychological and criminological
studies.®’ | have replicated this study with the aim of comparing and contrasting the
findings of the two studies to provide an insight into whether there have been any
changes to the Court’s practices. This may provide an indication of whether the CAA
1995 has made any difference to the Court’s approach.

Replication, Verification, Change over Time and Originality

It is legitimate to ask: why replicate a previous study’s method? Does this not lead to
concerns about originality? Replication studies have some clear benefits over new
method studies. Firstly, replication studies permit comparison between the findings of a
previous study, and findings with the current study to assist with an examination of
change over time. There is always a suspicion that if a new researcher seeks to answer
an identical research question, using a different method from the original, then the
combination of new researcher and new method may influence the findings to such an
extent that any apparent similarities and differences in the findings from the two studies
may be dismissed as a function of researcher and method rather than true research
findings of change. Triangulation of research findings through the use of different
research methods, is an important tool in seeking to confirm previous findings. But, in a
situation where a researcher is seeking to look at change over time, it is important to
control for as many intervening influences as possible. Consequently, in this study which
seeks to compare the situation in 1990 with the situation as at 2002 replication was
considered essential.

Secondly, there are concerns that social scientists have tended to see studies in
isolation rather than to build on previous studies to consider change, although there is
evidence to suggest that replication studies are gaining ground.*' Interestingly,
replication is a working method that most legal professionals, and particularly judges,
would consider to be their modus operandi. Judges and other legal professionals
regularly compare previous cases with current cases and employing a similar method to

* professor Kate Malleson has acted as my supervisor for this thesis.
“° For a discussion of the use of replication studies in criminology, see for example Hochstelter, A., DeLisis, M.
& Puhrmann, A. (2007).

For a consideration of authenticity and replication see Davies, G., Lloyd-Bostock, S., McCurran, M. & Wilson,
C. (1996).
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seek to develop legal knowledge and promote consistency of findings, as well as do
justice.

There has been some dispute about the method used in these studies in terms of what
needs to be replicated in order for it to be a replication study. This debate centres on
whether there is a requirement for the use of the exact same data or the exact same
method of analysis. There has also been some dispute as to the terminology used,
particularly focusing on the differences, if any, between what may be a replication study
and what may be a verification study. For the purposes of this thesis it is necessary to
outline these debates in order to have a better understanding about the method chosen
and the authenticity of the data collected.

King (1995) has argued that

‘the most common and scientifically productive method of building on existing
research is to replicate an existing finding — to follow the precise path taken by a
previous researcher, and then improve on the data or methodology in one way
or another.....Reproducing and then extending high-quality existing research is
also an extremely useful pedagogical tool’ (King, 1995, p. 445).

King claims that replication involves the identical method but not the identical data. He
argues that there should be a ‘replication standard’ whereby ‘sufficient information exists
with which to understand, evaluate and build upon a prior work if a third party could
replicate the results without any additional information from the author’ (p. 444). In other
words, he argues that the same method be used, rather than the same dataset.

King's definition is contested. Some argue that King is describing ‘replication’, whereas
others argue that King is describing ‘verification’ rather than replication. Both Herrnson
(1995) and Aberbach and Rockman (1995) consider that if you use the same method
but generate new data then that is verification rather than replication. Herrnson argues
that King ‘misstates the meaning of replication’ and that ‘replication is not the same
meaning as reanalysis, verification or secondary analysis’ (1995, p. 452). He argues that
the four terms have very different meanings:

‘A reanalysis studies the same problem as that investigated by the initial
investigator; the same data base as that used by the initial investigator may or
may not be used. If different, independently collected data are used to study the
same problem, the reanalysis is called a replication. If the same data are used,
the reanalysis is called a verification. In a secondary analysis, data collected to
study one set of problems are used to study a different problem’ (1995, p. 452).

Further, Herrnson argues that:
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‘replication repeats an empirical study in its entirety, including independent data
collection. It enables a researcher to comment on whether data used in an
original study were collected properly or whether generalizations supported
under one set of conditions are also supported under others. Replications
increase the amount of information for an empirical research question and
increase the level of confidence for a set of empirical generalizations’ (1995, p.
452).

In short, were Herrnson's definition to be applied to this study, the study would be
described as a verification study, albeit one with a number of new elements to negotiate.

Sniderman (1995) has suggested that rather than debate the terms ‘replication’ and
‘verification’ it should be recognised that the term ‘replication’ can be used in different
ways such as:

‘Replication in sense 1 involves the use of the same data set, procedures of
measurement, and methods of estimation to verify the accuracy of reported
results. Replication in sense 2 involves the same data, but not the same
methods of measurement or estimation, to confirm the adequacy of the
interpretation and reported results. Replication in sense 3 involves the use of a
different data set and comparable measurement and estimation procedures, to
validate the robustness of both the results initially observed and the
interpretation originally given to them’ (1995, p. 464).

For the purposes of this study, Sniderman’s approach to the definition of replication has
been taken. In sum, this study employs an identical method to that adopted by Malleson
in her study in order to compare and contrast the findings, with some additional features
(discussed later in the chapter). It does not seek to replicate her findings by re-analysing
the data she generated, and it does not seek to verify her findings by undertaking a fresh
data collection exercise — this would not be possible even if it were desirable, due to the
time that has elapsed between her study and this study, and the nature of the changes
in the criminal justice system in the intervening period. Instead, it seeks to use a tried
and tested research method to examine a fresh situation. The study’s claim to originality
stems from the examination of the Court of Appeal's new powers, and the related
analysis of the Court of Appeal's current role, rather than from the method used in their
examination.

Data Collection and Data Analysis

The data used as the principal basis for this study is that derived from published and
unpublished Court of Appeal judgments. Malleson reviewed the first 300 appeals of
1990, analysing each judgment separately to gather information on the grounds of
appeal, the approach of the Court to the case, and the result of the appeal. Where the
Court commented on relevant issues such as fresh evidence or the ‘lurking doubt’
principle, these were recorded in order to obtain both qualitative and quantitative
information on the Court’s powers and practices. Malleson consequently used a form of
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relational content analysis to identify and code key pieces of information from the
judgments. The codes were generated from legally defined and legally understood
concepts relevant to criminal appeals. It could be said that this is a form of ‘legal’
content analysis.

Content analysis is a research tool used to determine the presence of certain words or
concepts within texts or sets of texts. Researchers quantify and analyse the presence,
meanings and relationships of such words and concepts, then make inferences about
the messages within the texts.*? Relational analysis, like conceptual analysis, begins
with the act of identifying concepts present in a given text or set of texts. However,
relational analysis seeks to go beyond presence by exploring the relationships between
the concepts identified. The focus of relational analysis is to look for semantic, or
meaningful, relationships. Individual concepts are viewed as having no inherent
meaning. Rather, meaning is a product of the relationships among concepts in a text. 3

In methodological terms, Malleson employed relational content analysis using the
judgments of the Court. This was done by identifying certain words within the text of the
judgment such as ‘lurking doubt’, ‘fresh evidence’ and ‘retrial.” These concepts were
then explored quantitatively (descriptively rather than statistically) and qualitatively, in
the form of relational content analysis, in order to provide an in depth analysis of the
Court's powers and practices. This relational content analysis has been replicated in this
study.

This study followed a pilot phase that is not discussed in this thesis. However, it may
assist to provide a brief explanation of this pre-study phase, by way of background to
this study. The pilot study was undertaken on the first 300 appeals of 2000 using
Malleson’s methodology. The pilot study assisted me in honing my method but it was
conducted prior to the Human Rights Act coming into force. The decision was taken to
conduct the full study in 2002, post the entry into force of the Human Rights Act which
has potentially had a significant impact on the working practices of the Court. As the
Human Rights Act was not in force at the time of my pilot study, in the interests of data
integrity, | considered that it would not have been appropriate to merge the two data sets
— the pilot and the full study sets. However, this thesis has the benefit of being founded
on a previous study by Malleson, of 300 cases, and a pilot study of 300 cases.

This study reports on findings from a relational content analysis of the first 300 available
appeals against conviction which the Court considered in 2002. The transcripts of the

“2For a detailed discussion of content analysis, see Camey (1972), Neuendorf (2002), Krippendorf (1980) and
Weber (1990).
3 See hitp://writing.colostate.edu/guides/research/content/com2b2.cfm.
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appeals were taken from Casetrack.** | accessed the appeals against conviction on a
daily basis using the search engine until | had obtained 300 judgments. Some of the
transcripts on the database were not available as they were subject to reporting
restrictions so where this occurred | accessed the next transcript. The appeals reviewed
covered the period from January to May 2002. | adopted the same methodology as
Malleson and each judgment was analysed separately and information was gathered on
the grounds of appeal, the approach of the Court to the case and the result of the
appeal.45 The information was coded in such a way so as to permit a descriptive
quantitative analysis and a qualitative analysis. It would have been possible to limit the
analysis to a descriptive statistical analysis of the first 300 judgments, however, it
became apparent in the pilot that there was a rich vein of data that could be mined and
analysed in instances where the Court commented on relevant issues and these were
recorded in order to obtain information on the Court's powers and practices. | decided to
use a mixed method of analysis in the hope that it would capture the richness of the
data.

After Malleson’s study was replicated, | then used the judgments of the Court of Appeal
to discern what the different approaches were that the Court used to determine the
appeal. These different approaches were compiled and then the judgments of the Court
were divided into these different approaches. This was necessary to determine what
those different approaches were in order to analyse the decision making processes of
the Court. It was apparent from reading the judgments that the Court used a small
number of decision making processes when determining the appeal. | initially compiled
two approaches which were apparently being used from reading the literature on the
Court (notably Pattenden, 1996). These were what the Court thinks about the ground of
appeal and whether it applies the jury impact test which requires the Court to decide the
appeal on the basis of what the original jury, or a reasonable jury, would make of the
ground of appeal. But it became apparent from reading the judgments, that there were a
number of approaches within these two broad overarching processes and these were
collated. The judgments of the Court were allocated to one of these approaches which
allowed a diagram to be drawn illustrating how the Court decides the appeal. This is
discussed in detail in chapter four. The aim in collating the different approaches was to
see how the Court approaches its task to try to ascertain why the Court's decision
making can be problematic. This allows a relational content analysis to be conducted,
which assists in understanding what the problems are and suggesting proposals for
reform. This type of research has not been undertaken previously on the judgments of
the Court and adds an additional element to the replication of Malleson’s study.

““See hitp://www.casetrack.convindex.html. Casetrack is a database and holds the majority of judgments of
the Criminal Division of the Court of Appeal from 1996 onwards. There are some judgments which are not
available because they are subject to reporting restrictions.

“ See the Data Collection Form in Appendix 1
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This study has not sought to determine in any reliable statistical terms, whether the CAA
1995 has changed the way in which the Court makes its decision as compared with
Malleson’s findings in 1990. In order to make such claims, the research would have had
to have been constructed in a way that would permit a more sophisticated analysis
including the use of multiple regression tests. This form of analysis would have assisted
in determining whether other intervening factors between the two studies, such as the
introduction of the Human Rights Act, a change in palitical climate, or a change in senior
judges, may have had a greater effect of any perceptible change in Court of Appeal
decision making, than the introduction of the CAA 1995 and the change in the test used
to determine the lack of safety of the conviction. But, were the study to have focused on
an inferential quantitative method, it would not have benefited from the insights provided
by the qualitative method that was used in conjunction with a purely descriptive
quantitative analysis. This study does provide an indication of the ways in which the
Court's decision making has changed since the introduction of the 1995 Act and may
serve as a basis for future quantitative analysis that attempts to verify or reject these
tentative hypotheses.

Summary

This thesis has used a replication study to conduct research on the Court's judgments to
determine what the current practice of the Court is and to analyse the decision making
process of the Court. The aims of the research have been twofold, firstly to analyse the
judgments quantitatively in order to determine what grounds of appeal are currently
being argued and what the most common grounds of appeal are. These findings have
been compared to Malleson’s findings to provide a broad picture of the current practice
of the Court by comparison with her earlier findings. Secondly, research undertaken in
addition to the replication study has provided an analysis of the Court's decision making
process to determine the approaches the Court uses to decide the appeal. The Court's
approaches have been quantified and then analysed qualitatively in order to show how
the Court determines the appeal and why the Court’s approach can be problematic.
These findings indicate that the Court's failures are an inevitable result of the Court’s
decision making process, and in particular, its function as a court of review.

The next chapter, chapter three, provides a review of the literature to give an in depth

picture of the problems associated with the Court. This serves as the foundation for the
study, its focus and approach.
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CHAPTER THREE: LITERATURE REVIEW

The Court of Criminal Appeal was founded at the start of the twentieth century against a
background of public outcry, heated press opinion, high profile individual cases of
miscarriages of justice, a Royal Commission, and a public inquiry (Nobles and Schiff,
2000, p.50). This series of events, which culminated in the CAA 1907, bears a striking
similarity to the series of events which culminated in the CAA 1995. This Act was
enacted at the end of the twentieth century against a background of public outcry,
heated press opinion, high profile miscarriages of justice and a Royal Commission. This
is not a coincidence; a reading of the history of criminal appeals reveals a recurring
theme of crisis and reform. This chapter reviews the literature in order to place the most
recent reforms in their historical context. This is necessary in order to assess whether
the CAA 1995 has had any impact on the working practices of the Court of Appeal or
whether the Act has merely fallen foul of the problems which bedevilled its predecessors
in 1907 and 1968.

A review of the literature reveals that the Court’s approach to its powers has been driven
by two main areas. These are firstly, a reverence to the jury verdict, and secondly, a
reverence to the principle of finality. These will now be explored.

Deference to the jury verdict

Historically, the grounds of appeal that have appeared to be the most problematic for the
Court are those which involve it in assessing factual issues such as whether the verdict
was unreasonable or could not be supported by the evidence, or whether it was unsafe
and unsatisfactory, and those where the appellant wishes to adduce fresh evidence or
argue there was a ‘lurking doubt.” These grounds necessarily involve the Court to some
extent trespassing on the role of the jury and the difficulty comes from determining how
far the Court is allowed, or should be allowed, to do this. The evidence indicating that
the Court has been affected in its approach to these grounds by its deference to the jury
verdict is overwhelming.

Ross (Ross 1911) found in his study of the reported cases of the Court’s first three years
that ‘in practice so great has been the regard paid by the Court to trial by jury that cases
are extremely rare in which the conviction has been quashed solely on the ground that
upon the evidence properly given at the trial the verdict was unreasonable and
unsupportable’ (p. 88). He stated that it was constantly enunciated by the Court that:

‘the jury are pre-eminently judges of the facts to be deduced from the evidence
properly presented to them, and it was not intended by the Criminal Appeal Act,
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nor is it within the functions of a Court composed as the Court of Appeal that
such cases should be practically retried before the Court’ (p. 89).

Similarly, Seaborne Davies, who conducted a study of the reported cases of the first
forty years of the Court, stated that ‘it is worth mentioning the constant insistence by the
Court that trial by jury is trial by jury and not trial by the judge. Its decisions on what are
the respective provinces of judge and jury are numerous’ (Seaborne Davies, 1949, p.
430). Knight's study (Knight, 1970, p. 124) of the reported cases from 1907 to 1966
indicates that even in the earliest cases, the Court reiterated that the jury were the
arbiters of questions of fact, and that the appellate Court would only interfere where the
verdict of guilty was blatantly wrong. Malleson concluded in her study of the first 300
appeals of 1990 that:

‘the court is very concerned that as far as possible the jury's decision should be
final and the trial should not come to be seen as an initial skirmish. The Court’s
anxiety not to undermine the principle of the sovereignty of the jury was referred
to directly or indirectly in many of the cases reviewed' (Malleson, 1993, p. 16).

Consequently, there is strong empirical evidence to support the conclusion that the
Court was, and at least until the 1990s remains, deferential to the jury's fact finding role.
Evidence of deference to the jury verdict has not only come from these empirical
studies, but has also come from the various committees and inquiries that have been set
up to evaluate the work of the Court in times of crisis. The Tucker Committee was set up
in 1954 to consider whether the Court should be given the power to order a retrial and its
conclusions were that ‘the Court of Appeal have never considered it to be any part of
their duty to substitute their verdict for that of the jury or to make use of their
supplementary powers to bring about drastic change in a matter fundamental to criminal
practice in indictable cases in this country’ (Tucker Committee, 1954, paras. 6-7).

In the 1960s, when the Court’'s perceived restrictive approach to its role was being
widely criticised, two committees were set up to evaluate the working practices of the
Court. The JUSTICE Committee was set up in 1964 and the Donovan Committee was
set up by the Government in 1965; the Donovan Committee’s recommendations formed
the basis of the reforms of the Court in the CAA 1968. Both committees concluded that
the Court only interfered with jury verdicts in the most limited of circumstances. The
JUSTICE Committee stated that the restrictive approach of the Court was an ‘expression
of an attitude of undue reverence for the verdict of the jury’ (para. 60).

It would appear that this attitude did not change. In their 1989 report on miscarriages of
justice, JUSTICE concluded that (JUSTICE, 1989, para. 4.17).
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...... the common attitude of the Court of Appeal is that where all the
discrepancies and weaknesses of the prosecution evidence have been
canvassed before the jury, and the judge has summed up fairly and correctly,
then it must not interfere with the jury’s verdict, as this would amount to a retrial
of the merits of the case, which is not its function. Time and again Justice has
read counsel’'s advice on appeal to the effect that, where the summing up has
been impeccable and there are no mistakes of law, the Court of Appeal will not
substitute its own opinion for that of the jury, however much it may disagree with
it, and therefore there are no arguable grounds of appeal’ (para. 4.17).

Similarly, it was the conclusion of the RCCJ that ‘in its approach to the consideration of
appeals against conviction, the Court of Appeal seems to us to have been too heavily
influenced by the role of the jury in Crown Court trials’ (RCCJ, ch. 10, para. 3). Thus, the
weight of evidence points to the Court’s deference to the jury’s decision making function.

Although the Court’s deference to the jury verdict was cited as having a negative affect
on its powers to quash convictions on factual issues, conversely, it appeared to have a
positive affect on the Court’s willingness to quash convictions because there was a
wrong decision on a question of law or a material irregularity in the course of the
proceedings. Its reluctance to substitute itself for the jury meant that it rarely applied the
proviso which allowed the judges to uphold the appeal if they felt there had not been a
miscarriage of justice.*® The purpose of the proviso was described in an early case as
follows: ‘[it] enables the court to go behind technical slips and do substantial justice’.*”
The main problem associated with the proviso was the lack of a retrial power in the CAA
1907. The power to order a retrial had been included in twenty-six of the thirty-one Bills
introduced before the Court was created, but it was not in the CAA 1907, even though it
was the subject of an amendment. It has been argued that it was not included because
the Court had been given wide powers under section 9 to receive further evidence, and
coupled with the proviso, this would enable the Court, in suitable cases, to virtually re-try
the case. Therefore, the power to order a retrial would not be needed. However, the
problem the Tucker Committee identified, was that:

...... being the way the Criminal Appeal Act has worked in practice it was soon
found that there were a number of cases in which there had been some
irregularity or misdirection at the trial which could not be dismissed as trivial, and
it being impossible to apply the proviso, the Court had no alternative but to
quash the conviction and enter a verdict of acquittal, although they might feel
little doubt of the appellant’s guilt’ (paras. 6-7).

So the broad picture that began to emerge in the 1960s from the literature was a Court
concerned with the judge's direction, evidence and procedure and the occasional point
of substantive law rather than the ‘merits’ of the case. An appellant who could point to a
clear misdirection, the wrongful admission or exclusion of evidence or some procedural

“6 See for example, R v Dyson [1908] 2 K.B. 454,
7 R v Meyer (1908) 1 Cr. App. R. 10.
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irregularity, had better prospects of success than the appellant claiming simply that he
was innocent and that the jury had come to the wrong decision (Dean, 1966, p. 539).

This attitude did not appear to change. In 1993, a panel of eminent QCs, Peter
Thiornton, Ann Mallalieu and Anthony Scrivener under the auspices of an ‘Independent
Ciwil Liberty Panel on Criminal Justice’ looked at the Court of Appeal and heard a wide
range of evidence from, amongst others, the Lord Chief Justice, Justice, the Criminal
Bar Association, the Bar Council and the Law Society. Their conclusions, in view of the
recent miscarriages of justice, were that the Court as currently constituted was adequate
at correcting errors of law but inadequate at righting miscarriage of justice wrongs (The
Civil Liberties Trust, 1993 para. 1.1).

It has been suggested that there are three main reasons why the Court has shown such
deference to the jury verdict. The first is the constitutional reason that defendants should
be convicted or acquitted not on the basis of what judges believe but through the
judgement of their peers. By finding that the appellant's guilt has not been proved
beyond reasonable doubt or is thrown into doubt by fresh evidence the appellate court
usurps the jury’s function which is to decide issues of fact (Nobles and Schiff, 2000, p.
89; Pattenden, 1996, p. 76; Williams, 1963, p. 330; Thomas, 1966, p. 42; Devlin, 1971,
p. 112; Buxton, 1993, p. 71; Justice, 1964, p. 19). This is illustrated by the speech of
Lloyd LJ in R v Mcllkenny and Others*® where he defined the role of the Court:

‘Rightly or wrongly (we think rightly) trial by jury is the foundation of our criminal
justice system. Under jury trial juries not only find the facts; they also apply the
law. Since they are not experts in the law, they are directed on the relevant law
by the judge. But the task of applying the law to the facts, and so reaching a
verdict, belongs to the jury, and the jury alone. Nothing in section two of the Act,
or anywhere else obliges or entittes us to say whether we think that the
appellant is innocent. This is a point of great constitutional importance. The task
of deciding whether a man is guilty falls on the jury. We are concerned solely
with the question whether the verdict of the jury can stand.’

Although Lloyd LJ states that the Court is not entitled to say whether it thinks the
appellant is innocent, the Court has in various judgments expressed the view that the
appellant may be innocent and that a miscarriage of justice had occurred which is
illustrative of the Court's inconsistency. *°

The second main reason for jury deference is the belief that the system of jury trial, if
properly followed, would not result in the conviction of innocent persons (Cohen, 1927,
p. 154; Thomas, 1966, p. 42; Bar Council, 1992, p.52; Justice, 1989, p. 50). This stems

“% (1991) 93 Cr. App. R. 287.

“*See for example R v Fell [2001] EWCA Crim 696; R v Ward [1993] 2 All ER 577; R v Kelly [2003] EWCA
Crim 2957; R v Martin C [2003] EWCA Crim 1246; R v Mattan The Times, March 5, 1998; R v Roberts [1998]
EWCA Crim 998; R v Fergus (1994) 98 Cr App R 313.
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from judicial attitudes prior to the Court’s creation as this was generally one of the
reasons given by the judges as to why a criminal appeal system based on fact was not
needed as discussed in chapter one. The Bar Council has argued that this reason is
combined with the belief, widespread amongst the judiciary that the rules of the trial
operate in favour of the accused (Bar Council, 1992, p. 54).

The third main reason cited for jury deference is that an appeal is not a rehearing of the
witnesses. The jury, who have heard the witnesses, is accordingly supposed to be in a
better position to draw inferences than would be the Court who generally just read a
transcript of the judge’s summing up (Williams, 1963, p. 330; Nobles and Schiff, 2000, p.
89; Pattenden, 1996, p. 76; O’Halloran, 1949, p. 167).

The Court's deference to the jury verdict is not the only perceived problem in relation to
the Court of Appeal. It has been argued that it also has an undue reverence for the
principle of finality which will now be discussed.

Undue reverence to the principle of finality

One of the reasons given by the judges prior to the Court’s creation in order to illustrate
why they were against a criminal appeal system based on errors of fact was the need to
uphold the principle of finality . Malleson has argued (1994, p. 158) that the principle of
finality has been a critical factor in the Court's approach to the review process and helps
to explain why judges have so consistently adopted such a restrained and cautious
approach. She states that the process of review, more than any other aspect of the
judicial process, undermines the key principle of finality as it reminds us that the
contested events are capable of review and reinterpretation. It delays the execution of a
sentence and undermines the certainty of the original decision by destroying the finality
of the original verdict (p. 159).

There was criticism of this by Pattenden (1996, p. 74) who agreed that the willingness of
the Court to correct the errors of judges certainly intended to promote consistency and to
reduce the likelihood of future appeals but:

‘it does not follow from this that the finality principle underlies the [Court's]
reluctance to correct errors of fact. A reason which explains (or partly explains)
intervention in one situation (procedural or legal irregularity) does not
necessarily explain non-intervention in a quite different one (potential error of
fact) (p. 75).

But there is evidence that appears to suggest that the finality doctrine has been a factor
that underlies the Court’s perceived reluctance to correct errors of fact. This is illustrated
by looking at two areas: the reluctance of the Court to admit fresh evidence and the
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perceived reluctance of the Home Secretary to refer cases back to the Court after the
normal appeal process had been exhausted. These will be considered next.

The reluctance of the Court to admit fresh evidence
Although the Court was given wide powers under section 9 CAA 1907 to adduce fresh

evidence, it imposed its own restrictions on the receipt of fresh evidence partly because
of its deference to the jury verdict™ and partly because it did not want the criminal justice
process to be indefinitely prolonged as this would contravene the principle of finality.
Pattenden argues that:

‘the Court of Criminal Appeal was afraid that liberal treatment of fresh evidence
would encourage counsel to hold evidence back from the trial. The conviction
would then be invested with something of a provisional quality. This rationale
gives the desire for finality in litigation precedence over the desire to do justice
through the courts’ (1996, p. 75).

The restrictions the Court imposed were hurdles transposed from civil cases such as the
evidence had to be credible and relevant to the issue of guilt,”' the evidence had to be
admissible,?® and the evidence could not have been put before the jury.*

The Court was given the power to order a retrial in fresh evidence cases in the 1964
Criminal Appeal Act. It was the hope of some of those who debated this point in the
Commons’ debates on the Bill that it would have the effect of liberalising the Court’s
attitude to fresh evidence appeals. Soon after the 1964 Act was enacted, the Donovan
Committee heard evidence that the conditions the Court had imposed on the reception
of fresh evidence were too narrow. The condition that had caused the most disquiet was
the one which stated that additional evidence should not have been available at the
original trial. The Committee recommended that additional evidence should be received
if it was relevant and credible and there was a reasonable explanation for the failure to
place it before the jury (para. 136). These proposals initially became section 5 of the
CAA 1966 which was consolidated into section 23 of the CAA 1968.

The judgment of Edmund Davies LJ in R v Stafford and R v Luvaglio™ in 1968 illustrates
how the principle of finality affected the Court's approach:

‘It is clear that a more liberal attitude than hitherto prevailed was introduced by
the provision in section 5 [1966 Act] that the fresh evidence sought to be

% |ord Parker CJ stated in R v Parks: ‘Itis only rarely that this court allows further evidence to be called, and it
is quite clear that the principles upon which this court acts must be kept within narrow confines, otherwise in
every case this court would in effect be asked to effect a new trial.’ (1962) 46 Cr. App. R. 29, 32.

%' R v Dunton (1908) 1 Cr. App. R. 165.

52 R v Tellett (1921) 15 Cr. App. R. 159.

%2 R v Jones (1908) 2 Cr. App. R. 27.

* (1968) 53 Cr. App. R. 1.

36



introduced shall be received unless the court is satisfied upon the grounds
specified in the section that it ought to be. Nevertheless, public mischief would
ensue and the legal process could become indefinitely prolonged were it the
case that evidence produced at any time will generally be admitted by this Court
when verdicts are being reviewed. There must be some curbs, the section
specifies them, and we proceed to consider the present applications with due
regard to them.’

Writing in 1975, Samuels thought (1975, p. 30) that fresh evidence law and practice had
been liberalised over the previous decade. However, he felt that the provisions in section
23 of ‘likely to be credible’ and ‘reasonable explanation for failure to adduce’ were too
vaguely drafted and were too susceptible to narrow or restrictive interpretation. Writing
nine years later his conclusions on fresh evidence appeals were that ‘the practice of the
Court is uncertain, inconsistent and unpredictable’ (1984, p. 340).%°

The condition of section 23(2), which has remained the most problematic is the fourth
condition of what constitutes a reasonable explanation for failure to adduce evidence at
the trial. It is also the condition which directly relates to the principle of finality. The
RCCJ stated that it had been suggested in evidence to them that the Court took an
excessively restrictive approach to whether the fresh evidence was available at the trial
and whether there was a reasonable explanation for the failure to adduce it (RCCJ,
1993, ch. 10, para. 55). The Commission felt that the Court's powers under section 23
were adequate but the question was whether the Court had construed them too
narrowly. The Commission considered that it was understandable that the Court would
view fresh evidence with some suspicion and the Court was right not to wish to
encourage defendants to think of the Crown Court trial as a practice run. But on the
other hand, the Court must be alive to the possibility that the fresh evidence may
exonerate the appellant or at least throw some serious doubt on the conviction (ch.10,
para. 55). The Commission stated that ‘we would urge that in general the court should
take a broad, rather than a narrow, approach to them’ (ch.10, para. 56). It had been
suggested to the Commission that the test in section 23(2) that the evidence had to be
‘likely to be credible’ was too high a test and they recommended that the test should be
changed to ‘capable of belief' as this would ‘be a slightly wider formula giving the court
greater scope for doing justice’ (ch.10, para. 60).

The Government accepted the view that if there was a reasonable explanation for the
evidence not being adduced at the original trial then the Court should consider the
evidence. But ‘considers that the Court should continue to have power to exclude
evidence where it considers that there is no reasonable explanation’ (Home Office,
1994, para. 13). As discussed in chapter one, the Government agreed with the

% This had also been the conclusion of Glanville Williams twenty-one years earlier when he stated ‘there are
shortcomings in our system of criminal appeal, and one of the greatest is the erratic way in which the court
sometimes allows fresh evidence to be given on the appeal and sometimes does not' (Williams, 1963, p. 133).

37



recommendation of changing ‘likely to be credible’ to ‘capable of belief.’ This was given
legislative effect in section 4 of the CAA 1995 and these changes will be analysed in

chapter five.

The perceived reluctance of the Home Secretary to refer cases back to the Court will
now be discussed.

The reluctance of the Home Secretary to refer cases back to the Court
As section 9 of the CAA 1907 gave the Court such wide powers to adduce fresh

evidence it was felt at the time of the Court’s inception that it would take over the role the
Home Secretary had played in reviewing wrongful convictions. The Home Secretary's
role in relation to the prerogative of mercy remained untouched by the Act, but the Home
Secretary was given an additional power by section 19 which allowed him, on an
application for the prerogative of mercy, to refer a case back to the Court for its
determination. Section 19 became section 17 of the CAA 1968 which allowed the Home
Secretary to refer a case back to the Court ‘if he thinks fit.’ As far as the principle of
finality is concerned, this was problematic because these were cases that had already
exhausted the normal appeal process. This, thus, re-opened a case that had been
finalised, and thereby prolonged the criminal justice process.

The role of the Home Secretary was essentially reactive so he generally had to be
persuaded to refer a case back to the Court of Appeal by a petition from the applicant.
The Home Office received approximately 800 petitions per year so as Taylor and
Mansfield have stated ‘it was vital that an individual petition was clearly written and well
drafted to catch the eye of the relevant officials’ (Taylor and Mansfield, 1999, p. 231).
When the petition arrived at the Home Office, civil servants in its C3 department, who
were not legally trained, would look for any new and relevant arguments which had not
previously been dealt with by the Court of Appeal. If this evidence was not available then
the application would usually be rejected, but if the petition provided grounds for re-
examining the case then further investigations could be carried out. Following any re-
investigation, if C3 was of the opinion that a miscarriage of justice might have occurred,
the matter would then be passed on to the Home Secretary who would then decide
whether to refer the case to the Court of Appeal.

It has been argued by Pattenden that the overriding concern of the Home Office since
the inception of the reference power had been to uphold the separation of powers.
Anything which could be interpreted as interference with the independence of the
judiciary or supervision of the judicial system by the Executive had been studiously
avoided (Pattenden, 1996, p. 364). As a result of this, the Home Office imposed its own
restrictions on the power. These were that the applicant had to have exhausted the
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normal appeals process and there had to be new evidence or a new consideration that
had not been before the Court of Appeal previously. These criteria were criticised by Sir
John May in his inquiry into the Guildford and Woolwich pub bombings and he stated
‘..the self imposed limits have led the Home Office only to respond to the
representations which have been made to it in relation to particular convictions rather
than to camy out its own investigations into the circumstances of a particular case’
(RCCJ, 1993, ch 11, para. 7). A common explanation for this approach raised in
evidence submitted to the RCCJ in 1993 was that the Home Office had neither the
necessary commitment nor the resources to undertake a broader role (Malleson, 1995,
p. 929). However, this was troubling, given the fact that the Court of Appeal was
expected, by some, to take over the Home Secretary's power in this regard, and yet the
Home Secretary was acting as a restrictive gate-keeper in relation to referrals back to
the Court.

The RCCJ found that between 1981 and 1992 only 64 cases were referred out of around
750 petitions each year. More revealing still was that very few of the cases that the
Home Secretary permitted to go to the Court were then unsuccessful. In 1989, every
one of the six convictions was quashed and in 1990 every one of the twenty convictions
was quashed or sent for retrial (Malet, 1995, p. 716). This was not necessarily viewed in
a positive light. Nobles and Schiff have stated that the Home Secretary did not seek to
challenge the authority of the Court but, quite the contrary, was dominated by the Court,
seeking to anticipate the Court's likely approach and only to refer cases which had a
good chance of success (Nobles and Schiff, 1996, p. 579).

Malleson has argued that in quantitative terms the Home Office played a marginal role in
the review process. For the majority of those who claimed to be the victim of a
miscarriage of justice, the chances of a case being reviewed and referred back were so
small as to be almost an irrelevance. This is obscured by the fact that qualitatively, its
work was disproportionately serious because of the high-profile nature of the cases it
investigated. Almost all the cases it referred back involved serious offences such as
murder, and most had received extensive media coverage (Malleson, 1994, p. 155).
This is explained by the fact that whether the power of referral was used depended on
how effective and successful interested parties and pressure groups were in initially
awakening public awareness to a possible miscarriage of justice and then maintaining
public concern over a protracted period (Tregilgas-Davey, 1991, p. 715). The Home
Affairs Committee reported in 1981 that ‘...the chances of a petition ultimately being
successful might sometimes depend less on its intrinsic merits than on the amount of
external support and publicity that it was able to attract’ (Sixth Report, 1981-2, para.10).
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It has been argued by Pattenden that there had been ill-concealed judicial distaste at the
involvement of a politician in this process, and further at the role played by publicity and
campaigns in the bringing of cases to the attention of the Home Secretary (Pattenden,
1996, p. 368-369). The need for publicity and campaigns to secure a reference was very
unfair to those wrongly convicted persons who were unable to attract the attention of
journalists or people of influence.

As a result of these criticisms, calls began as early as the 1970s to set up an
independent tribunal and continued throughout the 1980s (Devlin Report, 1976; Sixth
Report of the Home Affairs Committee, 1981-82; Justice, 1989, para. 5.19; Civil Liberties
Trust, 1993, para. 1.1; Bar Council, 1992, p. 54). The catalysts for change proved to be
the cases of the Guildford Four and the Birmingham Six as discussed in chapter one.
The RCCJ reviewed the post-appeal process in relation to ‘the arrangements for
considering and investigating allegations of miscarriages of justice.’ The Commission
acknowledged that only a small percentage of cases ended in a reference by the Home
Secretary and a rigorous sifting process was applied.

The Commission stated that almost all of those who gave evidence to them argued that
arrangements should be changed with the responsibility for reopening cases being
removed from the Home Secretary and transferred to a body independent of
Government. The Commission agreed there was a ‘strong case for change' and
recommended that the Home Secretary’s power to refer cases back to the Court of
Appeal under section 17 be removed and that a new body should be set up to consider
alleged miscarriages of justice, to supervise their investigation if further inquiries were
needed, and to refer appropriate cases to the Court of Appeal. This recommendation
was accepted by the Government and after a report issued by JUSTICE on how it could
be set up (JUSTICE, 1994a), the Criminal Cases Review Commission (CCRC) was
created by the Criminal Appeal Act 1995 and began work on 1 April 1997. The work of
the CCRC specifically is outside the scope of this thesis which focuses on the powers of
the Court of Appeal. Under section 9(2) of the Criminal Appeal Act 1995, a reference by
the CCRC is to be treated in the same way as any other appeal so the Court uses the
same powers to determine all appeals. Therefore, this thesis focuses on the Court's
decision making process generally rather than looking at CCRC referrals specifically.*®
However, the fact that the CCRC is a new addition to the criminal justice system marks
out this study as distinct from Malleson’s and those that preceded hers.

% For recent studies on the relationship between the CCRC and the Court of Appeal, see McCartney, C and
Walker, C (2008); Nobles, R and Schiff, D (2005) with Graham Zellick's response (Chairman of the CCRC)
Zellick, G (2005); Nobles, R and Schiff, D (2008); Elks, L (2008). Elks was a former Commissioner of the
CCRC.
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Even the most ardent miscarriages of justice campaigners have recognised the need for
finality in the criminal justice process. For example, the campaigning journalist Bob
Woffenden recognises the need for finality to avoid criminal justice deteriorating into a
process in which repeated tribunals reassess the same issues which he admits would be
‘self-defeating, impractical, and also absurdly expensive’ (Woffinden, 1987, p. 322). He
accepts the fear that an appellate body that failed to place restrictions on the cases it
was willing to reassess would be overwhelmed. He also sees the danger that defence
lawyers would treat a trial as a mere rehearsal of their ‘full’ case. But he then goes on to
say that it is ‘nevertheless unpardonable that appeal judges have allowed such
considerations an overriding importance, with the result that the channels of judicial
review have effectively been sealed’ (p. 340-1).

A second campaigning journalist, Peter Hill (Hill, 1996, p. 1553) has also recognised that
‘the reputation of any legal system depends on its ability to produce finality.’” However,
he also states that the Court has relied largely on its authority to produce finality, rather
than the wisdom of its judgments. Hill states that to achieve finality there must be a more
serious and thorough re-investigation than cases are thoroughly subjected to, coupled
with a change of attitude towards the trial process; he says that finality in some cases
may have to be the result of a longer process than a simple trial and ‘inevitably such a
process will need to be more inquisitorial than adversarial.’

The large numbers applying to the CCRC would seem to suggest that the Court is not
particularly effective at promoting finality as these are cases that have largely been
through the appeal process and failed. Therefore, whilst the Court may assume that its
approach is conducive to promoting finality, the difficulties of its decision making process
may actually prolong the process for many appellants who have to keep returning to the
Court before they are successful. This is discussed in more detail below.

Statute or attitude?

As discussed above, the academic consensus appears to suggest that the Court's
approach to the jury and finality has resulted in it taking a restrictive approach to its role
of correcting miscarriages of justice. This critcism centres round whether the Court is too
reluctant to quash convictions and the academic consensus appears to suggest that it is.
The fact that the Court appeared initially to be given wide powers under statute to quash
convictions and hear new evidence and applied its own narrow perameters is potentially
evidence that the Court has been too restrictive in its role.

But whilst the academic consensus appears to suggest that the Court is too reluctant to

quash convictions, it is difficult to measure in any meaningful way whether the Court
should be quashing more convictions. It is not every appeal that should be overturned
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and the Court needs to find some way of differentiating between those appeals which
are without merit from those that require the quashing of the conviction. In doing so, the
Court has to take account of the role of the jury and the principle of finalty and weigh that
against the merits of quashing the conviction. Whilst the academic consensus may
suggest that the Court's approach to finality and deference leads it to be restrictive, the
literature does not provide a gauge by which this should be measured. This problem is
summed up by Pattenden:

‘What is more important: upholding convictions, or minimizing miscarriages of
justice? In a democratic state this important policy question is a matter for
Parliament. The CACD [Court of Appeal Criminal Division] is like a broken
compass which swings erratically between North and South. Until the CACD'’s
orientation is settled there will be no proper yardstick against which to measure
its performance’ (Pattenden, 1996, p. 210).

The difficulty Pattenden alludes to is inevitable given the complexity of the role of the
Court of Appeal. The balancing exercises the Court has to perform can be illustrated by
looking at the criteria for a good criminal appellate system as identified by Sir Robin Auld
in his Review of the Criminal Courts (Auld, 2001, ch 12, para 2). They are:

‘It should do justice to individual defendants and to the public as represented
principally by the prosecution; it should bring finality to the criminal process,
subject to the need to safeguard either side from clear and serious injustice and
such as would damage the integrity of the criminal justice system; it should be
readily accessible, consistently with a proper balance of the interest of individual
defendants and that of the public; it should be clear and simple in its structures
and procedures; it should be efficient and effective in its use of judges and other
resources in righting injustice and in declaring and applying the law, and it
should be speedy.’

Whilst its structures and procedures can be assessed for clarity and simplicity, and the
speed by which it hears appeals can be measured, defining bench marks by which the
other criteria can be measured is very difficult.

There is one method though by which its performance can be measured and that is in
the number of appeals that are quashed after an appeal has previously failed. As
discussed in chapter one, the Court is often criticised for perpetuating miscarriages of
justice by not rectifying wrongful convictions at the first opportunity; for example, the
Guildford Four convictions were quashed on the second appeal and the Birmingham Six
convictions were quashed on the third appeal. The most extreme example of this is the
case of R v Cooper and McMahon® which took six appeals before the conviction was
finally quashed but by then both had died. The fact that these appeals need to return to
the Court potentially shows the Court’s failings in not recognising the merits of the initial

%7 [2003] EWCA Crim 225
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appeal. Therefore, the number of convictions quashed after a CCRC referral could be
used as quantitative evidence of the Court's restrictive approach. The CCRC's figures
show that as of 31 July 2009, there have been 437 referrals with 397 appeals heard by
the Court of Appeal and 280 quashed, 116 upheld and 1 reserved.*® Whilst not all of the
280 convictions quashed would have previously failed, a large number of them would
have; it states on the CCRC website that ‘we will almost certainly turn you down if you
have not already appealed.”™

If we are using the number of failed appeals that are consequently overturned to
measure the Court's performance then we do potentially have evidence that the Court
has been restrictive in those appeals. The fact that the appeal was overturned after a
previous appeal failed is potentially evidence of the failings of the appellate process to
rectify the miscarriage of justice at the first opportunity. This potentially shows the appeal
court being a part of the problem of miscarriages of justice as well as being the solution
as outlined by Savage et al in chapter one.® These appeals are the exceptional appeals
Naughton identifies in chapter one as being those that miscarriage of justice discourse
tends to focus on. This is because these appeals are considered to be ‘true’
miscarriages of justice in the sense that every part of the criminal justice system has
failed, including the appellate process. These appellants also tend to have more
resonance as factually innocent appellants who may have spent many years in prison
for crimes they have not committed. Therefore, these appeals tend to be used to argue
for changes to the Court's powers as they can be cited as evidence of a restrictive
approach. However, as Naughon identifies, they are rare appeals and the counter
argument to citing these appeals as evidence of a restrictive approach is that arguments
made at the first appeal may have been without merit and it was only the finding of new
argument or evidence which persuaded the Court to quash the conviction subsequently.
This could be due to a number of reasons such as changes in the law, new witnesses
being found or developments in scientific evidence. These would all potentially
strengthen the subsequent appeal and lead to the conviction being overturned where it
had previously failed. But despite the problems of defining a bench mark by which to
measure the Court's performance, and the difficulties associated with the ‘exceptional’
appeals, this thesis will adopt the view that the consensus is largely correct in citing the
Court being too restrictive in its role of correcting miscarriages of justice.

The approach the Court has taken to appeals can be traced back to the Court's origins,
which potentially explains where the difficulties and contradictions associated with the
Court may have come from. The creation of the Court was not only innovative in terms
of creating a criminal appeal system for errors of fact, it was also innovative in creating a

*8 Figures taken from the CCRC website, http://www.ccrc.gov.uk/cases/case_44.htm.
%% See http:/iwww.ccrc.gov.uk/applying/applying_37.htm.
% See page 13.
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court of review as a mechanism for determining appeals. When the Court was created,
~ appeals to the Court of Appeal in civil cases and appeals from magistrates’ courts in
criminal cases both involved a form of rehearing. However, the terms ‘review' and
‘rehearing’ have not been used consistently in law and consequently it has been
necessary for the purposes of this study to define what these terms mean.

Since the Summary Act 1879, appeals from the magistrates’ court have been by way of
‘rehearing.’® This means the appeal is heard de novo in the Crown Court and the
procedure is the same as that for a summary trial. The parties are not limited to, or
bound to call all the evidence called before the magistrates' court and additional
evidence may be freely admitted on appeal. The Crown Court may reverse, affirm or
amend the magistrates' decision, or may remit the matter back to them giving its opinion
for its disposal.® It may also consider points of law as well as decide matters of fact and
may impose its own sentence, though not one greater than the magistrates could have
passed.

From the Judicature Acts 1873-75 and up until the Civil Procedure Rules 1998, appeals
to the Court of Appeal in civil cases were also a ‘rehearing’ (Jacob, 1987, p. 232; D. di
Mambro, 1999, p. 493; Jolowicz, 2000, p. 276; Spencer, 1989, p. 91).%° However, this
term was deceptive in that the Court would not rehear all the evidence and the
witnesses, as in appeals from magistrates’ courts, but would rather perform a review of
all the evidence including the transcripts of the witnesses. Further evidence on questions
of fact that had occurred after the date of the trial could be adduced but restrictions were
imposed on further evidence relating to matters that had occurred before the judgment.®
Andrews has stated that ‘the reason for this restriction is obvious. In the interests of
finality, directness and economy, the hearing at first instance should be the only
opportunity to delve into matters of primary fact’ (2003, p. 808) This is reinforced by the
distinction the Court of Appeal (Civil Division) draws between the primary facts found by
the judge in the lower court and the inferences that can be drawn from them.

The Court of Appeal (Civil Division) rarely rejects a finding by a trial judge of specific or
primary facts, especially when the finding is based on the credibility or bearing of a
witness. However, as a result of the Civil Division’s powers to draw inferences from
facts,” it is willing to form an independent opinion of the proper inferences to be drawn

:; Section 19, and reaffirmed by section 79(3) of the Supreme Court Act 1981.
o Supreme Court Act 1981, section 48.

R.S.C. Ord. 5§9,r. 3.
# R.S.C. Ord. 59 r10 stated that no such further evidence shall be admitted ‘except on special grounds.’ The
common law has also provided restrictions which are that it must be shown that the evidence could not have
been obtained with reasonable diligence for use at the trial; the evidence must be such that it would probably
have an important influence on the result of the case and it must be credible offence. See Ladd v Marshall
L‘g 954] 1 WLR 14889; Skone v Skone [1971] 1 WLR 812; Sutcliffe v Pressdram Ltd [1991] 1 QB 153.

R.S.C. Ord 597 10.

44



from the specific or primary facts found by the trial judge (Jacob 1987, p. 234). In
Saunders v Adderley, the Privy Council stated:

‘It is well established that an appellate court should not disturb the findings of
fact of the trial judge when his findings depend upon his assessment of the
credibility of the witnesses which he has had the advantage of seeing and
hearing — an advantage denied to the appellate court. However, when the
question is what inferences are to be drawn from specific facts an aggellate
court is in as good a position to evaluate the evidence as the trial judge.’

The burden of showing that a trial judge was wrong in a finding of fact lies on the
appellant and if the Court of Appeal is not satisfied that he was wrong, the appeal will be
dismissed. ¥ This will be more difficult where the finding of fact depends on the
assessment of the credibility of witnesses, although the Civil Division of the Court of
Appeal has been empowered to reach its own conclusions based on the evidence. In
Coghlan v Cumberland,®® Sir Nathaniel Lindley M.R. stated:

‘Even where....the appeal turns on a question of fact, the Court has to bear in
mind that its duty is to rehear the case, and the Court must reconsider the
materials before the judge, with such materials as it may have decided to admit.
The Court must then make up its own mind, not disregarding the judgment
appealed from but carefully weighing and considering it, and not shrinking from
overruling it if on full consideration it comes to the conclusion that it is wrong.’

In 1996, the Bowman Committee, (Bowman Committee, 1997) was set up to carry out a
full review of the Civil Division of the Court of Appeal because of an increasing number
of applications and appeals which had resulted in long delays in the hearing of appeals.
The recommendations they made were ‘to ensure that the Civil Division deals with cases
of an appropriate weight for a Court consisting of senior and very experienced judges’
and ‘to improve the way the Civil Division works so that it can deal with its caseload
more quickly.’” As a result of these recommendations and Lord Woolf's Access to Justice
report, amendments were made to the role and powers of the Civil Division of the Court
(see Nobles and Schiff, 2002, p. 676, 684-689).

Under the Civil Procedure Rules, every civil appeal will now be limited to a ‘review’ of the
decision of the lower court unless a practice direction makes different provision for a
particular category of appeal, or unless the Court considers that in the circumstances of
an individual appeal it would be in the interests of justice to hold a rehearing.®® The
appeal court still has the power to draw any inference of fact it considers justified on the

® Sir John Balcombe, Saunders v Adderley [1999] 1 WLR 884, 889, citing Dominion Trust Co v New York
Insurance Co [1919] AC 254; Benmax v Austin Motor Co Ltd [1955] 1 AC 370; Whitehouse v Jordan [1981] 1
WLR 246. See Andrews, 2003, p. 907.

¢ Norman v King [1946] 1 All ER 339.

€811898] 1 Ch. 704.

% CPR, r52.11(1).
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evidence™ but unless it orders otherwise, the appeal court will not receive oral evidence
or evidence which was not before the lower court.”' The appeal court will only allow an
appeal where the decision of the lower court was wrong or unjust because of a serious
procedural or other irregularity in the proceedings in the lower court.”? In assessing
these changes, Brook LJ in Tanfern Ltd v Cameron-MacDonald stated ‘under the new
practice, the decision of the lower court will attract much greater significance. The
appeal court’s duty is now limited to a review of that decision, and it may only interfere in
the quite limited circumstances set out in CPR, r 52.1 1(3).’73 Although the changes that
the Civil Procedure Rules have brought about are more restrictive than previously, in
terms of limiting the majority of appeals to a review of the trial judge’s decision and only
allowing oral evidence and new evidence in very limited circumstances, the general
powers of the Civil Division remain wide and extensive. It has all the powers of the
lower court’”® and it has the power to affirm, set aside or vary any order or judgment
made or given by the lower court”® including the power to order a new trial or hearing.’e

In contrast to appeals from magistrates’ courts and appeals to the Civil Division of the
Court of Appeal, the role and powers of the Criminal Division of the Court of Appeal are
much more limited. This is illustrated by the speech of Lord Tucker in the Privy Council
judgment of Aladesuru v The Queen’” in 1955, where he compared the civil and criminal

systems of appeal:

‘It has long been established that the appeal is not by way of rehearing as in civil
appeals from a judge sitting alone, but it is a limited appeal that precludes the
court from reviewing the evidence and making its own evaluation thereof.’

And Lloyd LJ in R v Mclikenny and others’ in 1991 further explained:

‘Like the criminal division, the civil division is also a creature of statute. But its
powers are much wider. A civil appeal is by way of rehearing of the whole case.
So the court is concerned with fact as well as law. It is true the court does not
rehear the witnesses. But it reads their evidence. It follows that in a civil case
the Court of Appeal may take a different view of the facts from the court below.
In a criminal case this is not possible. Since justice is as much concerned with
the conviction of the guilty as the acquittal of the innocent, and the task of
convicting the guilty belongs constitutionally to the jury, not to us, the role of the
criminal division of the Court of Appeal is necessarily limited. Hence it is true to
say that whereas the civil division of the Court of Appeal has appellate

CPR, r 52.11(4).

"CPR, r 52.11(2).

"2 CPR, 1 52.11(3).

& [2000] 1 WLR 1311, 1317. See the House of Lords decision of Barber v Somerset County Council [2004]
UKHL 13 for a conflicting decision on the role of the appeal court in terms of the circumstances in which it may
interfere with the ruling of a trial judge.

™ CPR, r 52.10(1).

S CPR, r 52.10(2)(a).

8 CPR, r 52.10(2)(c).

7739 Cr App R 184, 185.

78 (1991) 93 Cr App R 287, 311.
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jurisdiction in the full sense, the criminal division is perhaps more accurately
described as a court of review.’

The Justice Committee in 1964 acknowledged that ‘the court was not set up to re-try
cases, but to ensure that the due forms of trial were properly observed’ (Justice, 1964,
22). Leigh has stated that ‘the function of the Court is not to substitute itself for the jury
but to decide whether the verdict is one which a properly instructed jury, acting judicially,
could reasonably have rendered’ (Leigh, 1977, p.526). Similarly, Blom-Cooper has
stated that ‘the Court of Appeal cannot substitute itself for the jury and re-try the case.
That is not its function. 1t must oversee the fairness of the trial and satisfy itself that there
was evidence on which the jury could properly convict' (Blom-Cooper, 1997, p.8).
Nobles and Schiff have argued that the process of review requires the Court of Appeal
to identify how a conviction might have been constructed by the jury, rather than simply
administering justice (or identifying miscarriages of justice) (Nobles and Schiff, 1997,
301).

If the Criminal Division’s legally defined role as a court of review is to merely assess the
fairness of the trial and whether there was evidence on which the jury could convict
beyond all reasonable doubt, this makes it very difficult for injustice to be rectified as it
precludes the Criminal Division from delving too deeply into factual issues and the
merits of a case. This potentially explains why the Court is reluctant to assess factual
issues and to hear fresh evidence on appeal as this would amount to a rehearing which
is not its function. Therefore, it is not just the attitude of the judges to the jury, finality
and resources that may have caused the problems associated with the Court as the way
it was created in the first place lies at the heart of the issue. This can be illustrated
further by looking at the process of review.

The process of review

The difficulties associated with the process of review can be broken down into three
interlinked problems which are the preparation of appeals, the hearing of appeals and
the burden and standard of proof on appeal. The decision making process of the Court
was outlined by Sir Robin Auld in his review of the criminal courts (Auld, 2001). As Auld
is a Court of Appeal judge, his review provided an insight into the working practices of
the Court, which illustrates how problematic the decision making process can be.”

The preparation of appeals
Prior to the appeal each judge is provided with a bundle of papers which are prepared

by the Criminal Appeal Office. This bundle consists of counsel’s advice on appeal, initial
or draft grounds of appeal, ‘perfected’ grounds of appeal, a skeletal argument and a
case summary prepared by the Criminal Appeal Office with a transcript of the evidence

™ For an analysis of Sir Robin's proposals for the appellate process see Malleson and Roberts (2002).
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or summing up which is referred to (Auld, 2001, ch. 12, para. 77). The case summary
consists of a summary of the essential facts of the case, its procedural history, the
matters of which complaint is made, the grounds of appeal and brief references to any
relevant law (Auld, 2000, ch. 12, para. 82). They are prepared by caseworkers who are
lawyers in the Criminal Appeal Office and there has been criticism of some of these
case summaries as illustrated by Michael Beckman QC:

‘As every practitioner is aware, these summaries can vary enormously in their
quality, understanding and coverage. No doubt their intended purpose is to
assist the court in the reading and comprehension of the papers concerned so
that the maximum number of appeals can be dealt with efficiently in the
minimum period of time’ (Beckman, 1997, p. 948).

The Court is currently sitting six courts at a time with a constitution of three in an attempt
to clear the current backlog and the judges have four reading days in every three week
period (Criminal Division annual report, 2007-8, para. 1.3). As Auld has stated ‘for each
judge to prepare for each day involves much preparatory work, five or six hours
preparation a day in addition to normal sitting hours, sometimes longer, and much of the
weekend is not unusual’ (Auld, 2001, ch. 12, para. 79).The judges of each constitution
usually receive their hearing papers from the Criminal Appeal Office about a week
before the appeals are listed for hearing and are expected to read and digest them
thoroughly before sitting in the appeal. The judge allotted the task of giving the judgment
in each case will often need to prepare in advance some provisional notes of the
relevant facts, issues and law as a reference for his judgment (Auld, 2001, ch. 12, para.
82).

Auld himself has criticised this method of working. He stated:

‘Working at such speed gives the judges of the court little time to focus on
anything but the application of the law to the particular facts before them. They
usually meet for the first time to discuss each day'’s list for about a quarter of an
hour before going into court to hear and deal with it. It is thus difficult for them to
apply and develop the law in a principled and consistent manner. Despite the
Registrar’s introduction of machinery to alert one constitution of the Court to
similar points that have arisen or are about to arise in another constitution,
inconsistencies arise or anomalies develop because of the piecemeal and
focused way in which the judges have to work. The system is capable, because
of these inconsistencies and anomalies, of engendering wrong decisions at first
instance and otherwise unnecessary appeals. This is a serious shortcoming in
the main judicial institution in this country responsible for declaring and
developing the criminal law as well as for applying it’ (Auld, 2001, ch. 12, para.
84.).

And:
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‘the Court as it is presently constituted and in the volume of its work, is plainly
overloaded. Even though its judges can cope — just — | do not see why they or
those appearing in front of them or their respective clients should have to put up
with it’ (para. 86).

As a consequence of this, Auld stated that the Court should be reorganised and
reconstituted to enable it, first to concentrate on cases of general significance ‘in which it
can declare and develop the criminal law in a principled and more reflective way, so as
to provide useful guidance to the courts below’ and second, ‘to apply well established
principles or rules of law in a more consistent manner to correct errors and to ensure
justice in individual cases’ (Auld, 2001, ch. 12, para. 87). He recommended that in cases
where there was a point of law of general public importance or of particular complexity
or of public interest the Court should consist of the Lord Chief Justice, or the Vice
President or a Lord Justice and two High Court judges. But in straightforward appeals
against conviction the Court should consist of two High Court judges or one High Court
and one Circuit judge. He also stated that the Court should ‘slow down’ and more
preparation and judgement writing time should be allowed to the judges as part of their
sitting plan’ (para. 95). This appears to have been implemented as the Court have now
been allocated four working days in every three week period which went up from three
days recently (Criminal Division annual report, 2003, para. 2.2).

The hearing of the appeal may also cause potential problems for the appellant.

The hearing of appeals
Appeal hearings are generally very short and focused since the facts of the case and

the main issues being raised have been set out in advance in the grounds of appeal and
the case summary. Where the grounds of appeal are based on legal error, counsel will
produce cases to support their arguments. The judges will often have read these in
advance and they are usually dealt with relatively quickly (Malleson, 1997, p. 177). The
normal procedure for a contested appeal is for the defence to present the arguments in
support of the appeal and for the Crown to respond. The Court is quite willing to receive
evidence informally during the hearing and to take short cuts to save time. The Crown
will not be asked to reply to points which the Court finds unarguable and where, from
their reading of the case papers in advance. And where the judges consider a defence
argument overwhelming argument by the defence may be dispensed with. During the
hearing the judges frequently interrupt counsel, test their arguments, focus their
attention on doubtful points, and in the process reveal the trend of their own thinking
(Pattenden, 1996, p. 120).

Malleson has argued (1997, p. 180) that the judges in the Court of Appeal see their role
as being to direct counsel to the issues which they want to address. On appeal, counsel
therefore has much less scope for presenting and developing arguments and so
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affecting the outcome of the decision than when presenting a case to the jury. The
judges come to the appeal hearing having read the papers and having formed a
preliminary view, and they see the role of counsel as being primarily to assist them in
the process of clarifying, testing and challenging the issues which they have already
identified. The judgment of the Court is given at the end of the appeal hearing which
illustrates how much preparation the judges have done beforehand. As Malleson has
stated:

‘in order to construct the judgment spontaneously at the close of the hearing the
judges must be familiar with the issues and possible outcomes before the
hearing begins. Although the exact decision or the detailed arguments put in
court may not have been predictable beforehand, the judges are clearly in a
position to have prepared, at least mentally, a significant proportion of the
judgment before the hearing on the basis of the information provided in the
papers, their readings and the discussions themselves.’ (1997, p. 181)

The Court will occasionally reserve judgment in order to write it up before it is delivered
but this usually happens in the more complicated appeals against conviction such as
references from the CCRC.

Auld acknowledged that there were disadvantages to this process. He stated:

‘The performance of the judges of the Court of Appeal, in their obvious
familiarity with the facts and issues of law in the cases before them, and in the
speed with which they dispatch them, often suggests to those in the court that
they have made up their minds before hearing argument in the matter. | believe
that, despite the rush, the judges are anxious to allow advocates to make their
points and, if the points are good, are prepared to reconsider whatever
provisional views they may have formed. But it does not always sound or feel
like that to an unsuccessful advocate who has not been given an opportunity to
develop his argument or to his client who may feel that his case has not
received a full hearing’ (Auld, 2001, ch. 12, para. 85).

This was certainly the experience of Michael Beckman QC who wrote an article on one
particular experience he had at the Court of Appeal. He stated that the oral hearing of
the appeal had taken place in the usual way with two of the judges taking a reasonably
active part in the questioning and the third judge taking very little part. The hearing was
reasonably courteous throughout but when the argument ended the judges did not
depart to chambers but had a brief discussion amongst themselves in court and the
third judge then gave the judgment. Beckman states:

‘It was manifestly clear that the judgment had been prepared before argument.
None of the specific points raised were addressed. There was a clear factual
error which never could have been made had the argument been listened to
and digested. Both appeal against conviction and sentence were dismissed in a
host of generalities.” (Beckman, 1997, p. 948)
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Auld has recommended that ‘more time should be allowed to advocates to deploy their
arguments and to the judges to consider the issues together in an unhurried way before
and after argument’ (Auld, 2001, para. 95) but as the workload of the Court is currently
so heavy it is doubtful that this would be implemented.

Auld’'s review of the appellate process clearly shows that there are problems with the
decision making process of the appeal. There are further potential problems for the
appellant that relate to the burden and standard of proof.

The burden and standard of proof
One of the most confusing aspects of the appeal process can be determining where the

burden of proof lies and how the standard of proof operates. This issue is not stipulated
in legislation and the case law has remained largely silent on the matter. It would appear
that the burden of proof is reversed on appeal. Malleson has argued that ‘in most
appeals the initial burden lies with the appellant who brings the case and so must prove
it by persuading the judges that the conviction is unsafe’ (1997, p. 184).%° This is
supported by case law; Stuart-Smith LJ in R v Maguire and others®' stated that there
was a ‘persuasive onus’ on the appellant ‘to argue his grounds in order to persuade us
to think that a verdict is unsafe and unsatisfactory.” Similarly, Lord Hobhouse in R v
Pendleton,® in relation to the current test for quashing convictions, stated ‘the appellant
has to discharge a burden of persuasion and persuade the Court of Appeal that the
conviction is unsafe.’

This reversal of the burden of proof appeared to be criticised by Lord Scarman during
the passage of the Criminal Appeal Bill in 1995:

‘The Court of Appeal — and this is perhaps not always understood — inevitably
reverses the burden of proof. ...In an appeal against a conviction, the appellant
goes first and put his case. The Crown, the prosecutor, responds. When new
facts are considered by the Court and a ruling is made upon them by the court,
the defendant appellant has to prove his case on the new facts. He now has to
go first. The Crown answers. He no doubt has a reply, but he has to make the
going. Where has the presumption of innocence gone? Where indeed, do we
find the accused? He is attempting to establish a defence whereas if he was in
the court of first instance, the evidence would be led by the Crown and he would
have a presumption of innocence, with the burden of proof resting steadily on
the Crown.' &

Whilst this, and the case law, would appear to be authority that the burden of proof is
indeed reversed on appeal, the operation of the standard of proof can also cause
difficulties for appellants. If the normal criminal standard of proof applies then it would

¥ See also James , 1983, p. 156; Nobles and Schiff, 2000, p. 70; Pattenden, 1996, pp. 176-178.
8111992] 2 All ER 433, 442.

8212002] 1 WLR 72, 90.

8 H.L. Debs, 8 June 1995, col. 1497-1498.
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appear that the appellant has to prove either by new evidence or argument that there is
a doubt as to the safety of the conviction. This presumably operates on the minds of the
judges to quash the conviction if there is a reasonable doubt about the guilt of the
appellant. However, what is not clear is how the judges decide this. For example, do the
judges have to have a reasonable doubt or do they decide that the original jury would
have had a reasonable doubt. This can create problems for fresh evidence appeals
particularly when the judges have to view the fresh evidence in the light of the evidence
given at trial. In lurking doubt appeals, it is presumably the judges themselves who have
to have a reasonable doubt as the appellant is asking the judges to subjectively assess
the evidence.

If the judges are deciding the appeal on the basis that there is a reasonable doubt about
the guilt of the appellant, it is not clear how the judges are deciding the conviction is
unsafe as a result of a procedural irregularity where they may be satisfied of the guilt of
the appellant. This may be explained by Pattenden who has argued that where an
appeal indirectly impugns the jury’s finding of guilt, as in appeals where there has been
a procedural irregularity, the defence must satisfiy the Court that an error occurred
which was of such dimensions that the ground for allowing the appeal is made out (the
conviction is unsafe under the current test) (Pattenden 1996, p. 178). She states that
this is not normally discussed in terms of the burden of proof which may explain why the
standard of proof is not clear in those appeals.

The language used by the judges to describe the burden and standard of proof is also
confusing. The persuasive burden is normally known as the legal burden and in the
course of a trial if the legal burden of proof is on the defence then the standard of proof
is on the balance of probabilities. If the judges are using the term ‘persuasive’ to mean
legal burden then it is not clear from this whether the appellant has to prove the
conviction is unsafe in terms of a reasonable doubt or on the balance of probabilities.
But whatever the standard of proof used, the fact that the burden is on the defendant to
persuade the judges that the conviction is unsafe can be a daunting task, especially
considering that it appears some of the judges may have made up their minds before
the appeal has even begun as discussed above.

The operation of the burden and standard of proof will be analysed in subsequent
chapters relating to individual grounds of appeal.

Summary

The literature reviewed in this chapter shows that the Court's deference to the jury
verdict and its reverence for the principle of finality has had a major impact on its role of
overturning convictions. The evidence for this has come not only from empirical studies,
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but also from the various committees that have been set up over the years to review the
Court’s powers. Whilst the impact jury deference and the principle of finality have had is
fairly clear in the sense of the Court using them to uphold convictions, what is more
debateable is whether the impact on the Court has been an overly restrictive one. The
consensus from the academic literature and from the various committees is that the
Court has adopted a restrictive approach and it has proven too reluctant to quash
convictions. But as discussed, in the absence of a tried and tested method of measuring
whether more convictions should be quashed, the evidence of a restrictive approach
remains speculative even if it appears to be overwhelming by the sheer number of
different sources that have made the same allegations. As Pattenden has argued, the
difficulties in assessing the Court’s approach are largely down to the inconsistencies of
its decision making in defining its role and the balancing exercise it has to perform. The
Court has to balance the competing values of justice on the one hand and the
constraints of resources and the need for finality on the other on a day to day basis and
assigning bench marks as to how this can be evaluated is very difficult. However,
despite the problems of defining a bench mark by which to measure the Court’s
performance, and the difficulties associated with the ‘exceptional’ appeals, this thesis will
adopt the view that the consensus is largely correct in citing the Court being too
restrictive in its role of correcting miscarriages of justice.

With that in mind, this thesis argues that the problems associated with the Court are
caused by three interlinked problems. Firstly, the statute that created the Court initially
created a court of review which was unique and in contrast to both civil appeals and
appeals from magistrates’ courts. This has prevented the Court from delving too deeply
into jury decision making since as its function is not to retry the case, the Court feels that
decisions of fact are for the jury alone.

The second problem is the decision making process itself. The fact that the Court reads
all the papers beforehand and generally only reads a transcript of the judge's summing
up does not give it a full picture of what has gone on before. The result is because its
review function is limited, it is not even an effective court of review. The judges are not
given much time to read all the papers and get to grips with all the issues.

The third problem is the burden of proof on appeal. As the Court reads all the
documents beforehand it is suggested that it comes to its prima facie decision before the
appeal has even begun. As the burden of proof is on the appellant to persuade the Court
that the conviction is unsafe, this makes it very difficult for the appellant and counsel to
change the minds of the judges. The fact that the judgment is given shortly after the
appeal ends, indicates that the Court rarely does change its mind.
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The case law in the subsequent chapters will be analysed in order to determine what
approach the Court takes to its powers and whether there is evidence of a restrictive
approach to determining the appeal. In chapter four, the general findings from the 2002
sample of cases will be evaluated and compared to Malleson’s sample from 1990. There
will also be an analysis of the workload and success rate of the Court in order to provide
a general picture of the Court’s practices. A more detailed analysis of the Court’s
decision-making process will be provided in later chapters.



CHAPTER FOUR: GENERAL APPROACHES OF
THE COURT OF APPEAL

As stated in previous chapters, there have only been four major studies conducted using
the judgments of the Court of Appeal since its creation in 1907 (Ross 1911, Seaborne-
Davies 1949, Knight 1970 and Malleson 1993). The last study was conducted over
fifteen years ago by Kate Malleson for the RCCJ prior to the enactment of the Criminal
Appeal Act 1995. Since then much has changed in the criminal appeal landscape.
Empirical research is therefore required in order to determine what the current practice
of the Court is. This study did not set out to prove whether the RCCJ’s recommendations
and subsequent Criminal Appeal Act have made a difference (as discussed in chapter
two). Instead, it sought to provide an indication of similarities and differences in court
practice when compared with Malleson’s 1993 study and to provide some possible
explanations for any differences. This chapter outlines the general findings of the
research | have conducted and compares those findings with the general findings from
Malleson’s study. It also outlines the general approaches the Court of Appeal uses to
determine appeals against conviction. The subsequent chapters will analyse the Court's
powers individually.

As discussed in chapter two a research study was undertaken on the RCCJ’s behalf by
Kate Malleson which was designed to ‘examine the practices of the Court of Appeal in
order to determine how it interprets and applies its powers’ (Malleson, 1993, p.1). In
order to carry out this research, Malleson reviewed the first 300 appeals of 1990 and her
methodology was to analyse each judgment separately and gather information on the
grounds of appeal, the approach of the Court to the case, and the result of the appeal ®
Where the Court commented on relevant issues such as fresh evidence or the ‘lurking
doubt’ principle, these were recorded in order to obtain both qualitative and quantitative
information on the Court's powers. As outlined in chapter two, | replicated the study
using the same methodology and reviewed the first 300 available appeals of 2002.

As well as replicating the Malleson study, | added an additional element to the research
which was not undertaken by Malleson in her study. | gathered information on the
different approaches the Court uses to determine the appeal. The different approaches
used were quantified in order to analyse the decision making processes of the Court and
these will be outlined in this chapter.?® This provides new data and new insights into the
decision making of the Court. It also contributes to the originality of the PhD.

% See Appendix One for the data collection form.
® See Appendix Two for the form used to gather this information.
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Before the general findings of both studies are compared it is necessary to analyse the
figures in relation to the workload and success rate of appeals against conviction in
order to provide a general picture of the Court’'s working practices.

The workload and success rate of the Court of Appeal

The figures relating to the workload and success rate of the Court of Appeal are collated
annually by the Ministry of Justice (formerly the Department for Constitutional Affairs).
The statistics for 1990, 2002 and 2006 are reviewed below. These years were selected
for examination to coincide with the sample from Malleson's study, the sample from the
replicated study, and the latest figures currently available, in order to compare and
contrast the Court’s workload and success rate. This may help to understand any impact
the Criminal Appeal Act 1995 may have had on the Court of Appeal.

In 1990, there were 1,705 applications received by the Court of Appeal and of those
1,452 (85%)86 had their applications for leave to appeal considered by the single judge.
Of those 1,452 considered, 443 (31%) were granted leave to appeal with 1,009 (69%)
rejected. Of the 1,009 rejected, 429 (43%) of appellants renewed their applications for
leave to appeal. And of these (429), 101 (24%) were granted leave to appeal to the full
court. Finally, of those 593 appeals against conviction heard by the full court, 256 (43%)
were successful with 337 (57%) dismissed (Judicial Statistics, 1999).

These figures can be compared with those from 2002. In 2002, there were 1,914
applications received by the Court of Appeal which was a rise of 175 compared to 1990.
Of those 1,914, 1,739 (91%) had their applications for leave considered by the single
judge. Of those 1,739 considered, 405 (23%) were granted leave to appeal with 1,334
(77%) rejected. Of those 1,334 rejected, 457 (34%) renewed their applications for leave
to appeal. Of those 457 who renewed their applications, 140 (31%) were granted leave
to the full court. There were 485 appeals against conviction heard by the full court and
166 (34%) were successful with 319 (66%) dismissed (Judicial Statistics, 2005). These
figures are in the table below.

% The 15% not considered by the single judge can be explained by a number of factors such as the application
may have been abandoned, and the Registrar of the Criminal Division has the power to refer cases directly to
the full court where the circumstances of the appeal require it or the trial judge issues a certificate that the case
is fit for appeal under section 1(2)(b) Criminal Appeal Act 1968. The Registrar may refer cases directly to the
Court, for example, when urgent guidance may be needed on a particular point of law. This occurred in the
following cases regarding bad character provisions in the Criminal Justice Act 2003: R v Hanson and others
[2005] EWCA Crim 824; R v Bovell and Dowds [2005]) EWCA Crim 1091; R v Edwards and others [2005]
EWCA Crim 1813; R v Highton and others [2005] EWCA Crim 1985 .
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Table 4.1: Workload and success rate of the Court of Appeal in 1990 and 2002

YEAR N 1990 % of N 2002 % of
applic’ns applic'ns
1990 2002
Applications received 1705 100% 1914 (100%)
Applications considered by a single 1452 100% 1739 100%
judge (85% of (91% of
total) total)
Leave granted 443 31% 405 23%
Leave rejected 1009 69% 1334 77%
Renewed applications to appeal 429 100% 457 100%
(43% of (34% of
total) total)
Leave granted after renewed 101 24% 140 31%
_application
Appeals* 593 100% 485 100%
Appeal successful 256 43% 166 34%
Appeal unsuccessful 337 57% 319 66%

*Not all of these appeals are ones resulting from applications made in the year stated. Some will
be applications made in a previous year but heard the next.

The conclusions that can be drawn from these figures are that although there were 209
more applications received in 2002 than in 1990, fewer applicants (in percentage terms)
were granted leave to appeal in 2002. Fewer applicants renewed their applications for
leave in 2002 but more applicants were granted leave to the full Court in 2002 after
renewing the application to appeal than in 1990. These figures are contradictory but
what is clear is that there were fewer successful appeals in 2002 than in 1990 with a
drop of 9% (appeal outcomes are discussed in more detail below).

The latest figures available for 2006 show there were 1,596 applications which is a drop
of 318 applications from 2002. Of those 1,596, 1,134 (71%) had their applications for
leave considered by the single judge. Of those 1,134 considered, 291 (26%) were
granted leave to appeal with 843 (74%) rejected. Of those 843 rejected, 481 (57%)
renewed their applications for leave to appeal. Of those 481 who renewed their
applications, 137 (28%) were granted leave to the full court. There were 572 appeals
against conviction heard by the full court and 181 (32%) were successful with 391 (68%)
dismissed (Judicial Statistics, 2006). This is outlined in the table below:
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Table 4.2: Workload and success rate of the Court of Appeal in 1990, 2002 and

2006

YEAR N 1990 % of N 2002 % of N 2006 % of

& % | applic’ns | & % of | applic’'ns & % applic’'ns

total 1990 total 2002 total 2006
Applications 1705 100% 1914 100% 1596 100%
received
Applications 1452 100% 1739 100% 1134 100%
considered (85%) (91%) (71%)
Leave granted 443 31% 405 23% 291 26%
Leave rejected 1009 69% 1334 77% 843 74%
Renewed
applications to| 429 100% 457 100% 481 100%
appeal (43%) (34%) (57%)
Leave granted
(renewed 101 24% 140 31% 137 28%
application)
Appeals* 593 100% 485 100% 572 100%
Appeal 256 43% 166 34% 181 32%
successful
Appeal 337 57% 319 66% 391 68%
unsuccessful

*Not all of these appeals are ones resulting from applications made in the year stated. Some will
be applications made in a previous year but heard the next.

These figures show there was a 20% drop between 2002 and 2006 in applications to the
Court being considered by the single judge. An interpretation of this figure is that more
appeals are being abandoned and/or there are more appeals where leave is not
required. These could either be referrals by the Registrar to the full court or referrals
from the Criminal Cases Review Commission which do not require leave. The figures for
leave granted are similar between 2002 and 2006 with 23% and 26% respectively but
there appears to be a big increase in those renewing their applications for leave with
34% in 2002 and 57% in 2006.

The big increase in the numbers renewing their applications for leave is having a real
impact on the workload of the Court. This has had a number of consequences. The
Court of Appeal (Criminal Division) annual report for April 2001 to March 2002 %
indicated that the average waiting time during that period was 12.2 months for appeals
against conviction. The annual report for 2002 to 2003 showed that things had got
worse. The average waiting time over the year was 14.5 months and in relation to the
increase in the number of renewed applications for leave to appeal, Lord Woolf stated
‘this additional work represents considerable additional pressure upon already stretched
judicial and administrative resources’ (para. 2.14). The annual report for 2003 to 2004
showed that the waiting times peaked at 15.2 months in September 2003 but had

87 Available from the Court Service website.
See http://www.hmcourts-service.gov.uk/cms/1497.htm.
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reduced slightly to 14.7 months by September 2004. The 2004 to 2005% report showed
there had been a slight decrease in waiting times for appeals against conviction from
14.7 months to 14.1 months (para. 1.8) and the report for 2005 to 2006 indicated the
waiting time had further been reduced to 12 months (para 1.7). The downward trend
continued in 2006 to 2007 with a further reduction down to 10.9 months (para 1.3) but
the latest annual report for 2007-8%' shows there has been an increase of waiting times
to 11.1 months. This suggests that the workload of the Court has got heavier over the
last year.

The number renewing their applications to appeal is only one factor which affects the
Court’s workload. There are a number of other factors such as the complexity of cases,
the efficiency of the parties involved and the extent of judicial and administrative
resources to cope with the demand. In the annual report 2005-6, Lord Phillips stated that
there was evidence that cases were becoming more complex and that references from
the Criminal Cases Review Commission tended to be the most complex (Annual Report,
2005-6, para. 1.3-1.4). Therefore, the number of references from the CCRC has a major
impact on the workload of the Court. The workload of the judiciary also has an impact.
Lord Justices of Appeal have a number of administrative duties, such as sitting on the
Judicial Appointments Committee, which impacts on their availability to hear appeals.
They may also be needed in other courts. The Court of Appeal usually sits in six
constitutions which had to be reduced to five during 2008 because a constitution had to
be released to sit in the Administrative Court which was overburdened during that time
(Annual Report, 2007-8, para. 1.13). Again, this illustrates the competing demands
facing Court of Appeal judges, and also goes to the matter of judicial and administrative
resources available to address potential wrongful convictions.

There has also been an increase in recent years in the duties of the Court. For example,
the Court has to deal with a number of interlocutory appeals under section 9 of the
Criminal Justice Act 1987, section 35 of the Criminal Procedure and Investigations Act
1996 and Part 9 of the Criminal Justice Act 2003. These appeals can be very disruptive
to the Court’s schedule as they may have to be listed at short notice. The Court also has
to deal with applications under the Proceeds of Crime Act, Part 10 of the Criminal
Justice Act, references by the Attorney General in relation to acquittals and sentences
(section 36 of the Criminal Justice Act 1988), and appeals under the sentencing
provisions under the Criminal Justice Act 2003. This list is not exhaustive but provides

® The Court of Appeal Criminal Division Annual Review October 2004 to September 2005. Available from
http://www.hmcourtsservice.gov.uk/cms/files/crim_div_review_2004_05.pdf.

® The Court of Appeal Criminal Division Annual Review October 2005 to September 2006. Available from
http://www judiciary.gov.uk/docs/judgments_guidance/coareview2005-6.pdf.

% The Court of Appeal Criminal Division Annual Review October 2006 to September 2007. Available from
http://www judiciary.gov.uk/docs/coareview2006-7 .pdf.

*' The Court of Appeal Criminal Division Annual Review October 2007 to September 2008. Available from
https://www.hmcourtsservice.gov.uk/cms/files/Criminal_Division_Review_2007-08_web.pdf.
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an indication of the workload of the Court in addition to deciding appeals against
conviction. It also decides on appeals against sentence which often have to be

prioritised so the appellant does not serve his/her sentence before the appeal is heard.

A further indication of the performance of the Court is the success rates for appeals. As
table 4.2 shows, the success rate for appeals in 1990 was 43% (based on the total of
appeals finally decided by the Court). This can be compared to 2002 when the success
rate had dropped to 34%. The success rate in 2006 was very similar to 2002 and had
dropped to 32%. The graph below shows the success rate of appeals from 1990 to
2006.2

Graph 4.1: Appeals allowed 1990 to 2006 (percentages of appeals decided by the
Court)
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This possibly confirms the views of those during the debates on the CAA 1995 that the
Court of Appeal was going through a liberal phase in the early 1990s®B as evidenced by
the higher percentage of convictions quashed. They argued that the Court was more
inclined to quash convictions during this period. It also possibly shows that the Criminal
Appeal Act 1995 had an immediate impact on the number of convictions quashed as
1996, 1997 and 1998 all show an increase in convictions quashed after a dip in 1995.
But the Court has arguably adopted a more restrictive approach since then resulting in

fewer appeals being quashed.

The potentially restrictive approach could also be illustrated by an examination of the
number of applications to the Court. It could be argued that the so-called liberal phase

encouraged more applicants to appeal, a restrictive phase would likewise do the

R Figures taken from Judicial Statistics 2000 and Judicial and Court Statistics 2006.
BSee chapter one.
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reverse. The graph below shows the number of applications to the Court over the period
1990 to 2006.

Graph 4.2: Applications for leave to appeal 1990 to 2006
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This graph shows that there was a steady increase in applications to the Court from
1990 when there were 1,705, to a high of 2,393 in 1995. Since 1995 there has been a
steady decrease in the number of applications to appeal to the current figure of 1,596
applications in 2006. The volume of defendants appealing to the Court is guided by a
number of factors. For example, in the 1960s there had been an almost five-fold
increase in the workload of the Court since it was created which was ‘as a result of the
volume of crime and prosecutions.’3 And in the late 1960s a recommendation by the
Widgery Committee (1966) on Legal Aid, that each prison should provide information to
prisoners on appeal, resulted in 12,000 applications being received in 1970. This was a
sharp rise when compared with the average figure of 2,500 in the 1960s. But the Court’s
attitude itself is undoubtedly a factor as the rise in 1970 could also have been a
response to the Court's new powers in the 1968 Act and a supposedly more liberal
approach as illustrated by the Court’s decision in Cooper. The steady rise in applications
to the Court from 1,705 applications received in 1990 to a peak of 2,393 in 1995 could
arguably have been a response to the high profile convictions of the Guildford Four and
the Birmingham Six being quashed.®% Since then, under the stewardship of Lord
Bingham CJ and Lord Woolf CJ respectively there has been a steady decline in

applications with 1,596 received in 2006 %

A Attorney General, H.L. Debs, 11 July 1966, col. 1108.

95Judicial and Court Statistics 2006, table 1.6. In an interview in The Guardian, Lord Taylor stated that the
publicity accompanying the successful appeals produced a 26% increase in the number of appeals received in
the first five months of 1992, compared with the same period in 1991 (20 July 1992).

% Judicial and Court Statistics 2006, table 1.6.

61



One possible conclusion from these figures is that rather than encapsulating the Court’s
apparent liberal approach in the early 1990s, the changes in the Criminal Appeal Act
1995 have resulted in it taking a more restrictive approach. This would explain the
steady decline in both applications and appeals allowed since the early 1990s. It could
be argued that there may be a correlation between these figures in that fewer
applications may lead to a lower success rate, but in 1990, there were 1,705
applications with a success rate of 43% against 1,914 applications with a 34% success
rate in 2002. This shows that the success rate of appeals is not necessarily affected by
the number of applications to the Court. However, there may be a relationship between
the number of applications to the Court and the success rate of appeals as a lower
success rate may deter defendants from appealing.

There is no obvious reason as to why the CAA 1995 would have resulted in fewer
applications and a lower success rate. The changes in the law did not make it more
procedurally or legally difficult to appeal. But there may have been a change in judicial
attitudes. This can be examined further by evaluating the general findings from the
research conducted on the judgments of the Court. The research conducted by Kate
Malleson for the RCCJ will now be analysed and compared to the replicated study from
2002.

The 1990 and 2002 sample findings

In Malleson’s study of the first 300 appeals of 1990, 216 (72%) were full appeals and
eighty-four (28%) were renewed applications for leave to appeal, forty-seven (16%) of
which were own grounds.” Just over one third of the appeal grounds reviewed were
allowed (102 (34%)). This is set out in the table below:

7 These are appeals where the applicant/appellant has drafted their own grounds of appeal.
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Table 4.3: Grounds of appeal of cases before the Court of Appeal (Criminal
Division) January to July 1990

Total no. of cases: 300 Total no. of grounds: 329

Grounds Allowed Dismissed/ Adj'dgg %
Refused of total

Misdirection on the law or evidence 42 67 4 35%
Poor/unbalanced summing up 16 22 4 13%
Evidence wrongly included/excluded 8 26 3 11%
Inconsistent verdicts 8 9 0 5%
No case to answer 7 16 0 7%
Weak ID evidence 2 4 1 2%
Jury irregularity 2 9 0 3%
Fresh evidence 5 15 3 7%
Generally unsafe and unsatisfactory 2 4 1 2%
No Jurisdiction 2 0 0] 1%
Co-D should have been tried separately 1 1 0] 1%
Equivocal plea 0 4 0 1%
Counsel’s errors 0 9 0 3%
Prejudiced trial 0 2 1 1%
Other 4 10 0 4%
Not specified 2 10 2 4%
TOTAL 102" 208 19 100%

In the replicated study of the first 300 available appeals of 2002, 179 (60%) were full
appeals and 121 (40%) were renewed applications for leave to appeal, fifty-one (17%) of
which were own grounds. There were seventy-six appeal grounds allowed (25%). See
table below:

% There are more grounds than appeals because some appeals raised more than one ground.
 These cases are adjourned for a full hearing being renewed applications for leave to appeal.
' There is an error in the table. The total says 102 but the figures add up to 101.
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Table 4.4: Grounds of appeal of available'! cases before the Court of Appeal

(Criminal Division) January to May 2002

Total no. of cases: 300 Total no. of grounds: 641

Grounds Allowed Dismissed/ Adjd %
Refused of total
Misdirection on the law or evidence 28 113 5 23%
Defective/unbalanced summing up 10 78 4 14%
Evidence wrongly included/excluded 5 65 5 12%
Fresh evidence 9 26 1 6%
No case to answer 0 34 0 5%
Non-disclosure of evidence 0 23 1 4%
Trial should have been withdrawn or
adjourned or stayed as an abuse
of process 0 23 0 4%
Unfair trial/breach of Article 6 0 22 0 3%
Inconsistent/perverse verdicts 2 12 1 2%
Judge unfairly intervened 5 7 2 2%
Prosecution errors 1 9 0 2%
Police malpractice 3 8 0 2%
Lawyer error 0 10 0 2%
Jury should have been discharged 0 9 0 1%
Weak/insufficient evidence 2 6 0 1%
Generally unsafe (including lurking doubt)1 6 0 1%
Counts should have been severed/
Withdrawn 1 7 0 1%
Biased tribunal 0 7 0 1%
Previous convictions incorrectly admitted 1 3 1 1%
Jury irregularity 0 5 0 1%
Breaches of Human Rights Act'® 0 5 0 1%
Judge did not adequately answer
jury question 0 4 0 1%
Pressure to plead guilty 0 3 0 0%
Indictment should not have been
amended 0 3 0 0%
Other'® 8 54 3 10%
TOTAL 76 542 23 100%

There are a number of obvious differences between the two samples. The first
difference is that the number of full appeals is larger in the 1990 sample than the 2002
sample. These are appeals where leave has been granted by the single judge and the
full court of three judges has adjudicated on the appeal. In 1990, there were 216 with
179 in 2002. These figures tally with the general picture discussed above for the years
1990 and 2002. In 1990, 443 (from 1,705 applications) appeals were granted leave to
appeal with 405 (from 1,914 applications) in 2002. This therefore, shows that more

%1 Cases obtained from Casetrack as discussed in chapter two. Some of the cases were not available as they
were subject to reporting restrictions.

These are breaches other than Article 6.
' This category was largely own grounds appeals where the applicant/appeliant had drafted his own grounds
which did not fit into any of the other areas. They tended to be issues of fact that were within the remit of the
jury and the Court largely dismissed them.
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appeals were granted leave in 1990 (despite fewer applications), in keeping with the
higher figure of full appeals in Malleson’s sample and the lower figure in this study.

The second difference in the two samples is that there is a lower figure of renewed
applications in the 1990 sample than in 2002. In 1990, there were eighty-four renewed
applications with 121 in 2002. Again, these figures seem to tally with the general picture
for 1990 and 2002. In 1990, 429 renewed their applications for leave to appeal with 457
in 2002. This therefore shows that more defendants renewed their applications to appeal
in 2002 which explains the higher figure of renewed applications in the 2002 sample.

The third difference is the number of grounds of appeal argued, as indicated in tables
4.3 and 4.4. Although both samples had 300 judgments, there is a big difference in the
number of grounds of appeal between the samples. Malleson had 329 grounds from 300
judgments and the 2002 sample had 641 from the same number of judgments. It could
be argued that applicants/appellants as of 2002 were arguing more grounds per appeal
under the new safety test than they necessarily would have done under the old test.

In addition, as can be seen from the 2002 sample, a larger number of different types of
grounds are argued than in the 1990 sample. This may indicate that the new test
encompasses a wider variety of grounds than were argued under the old test. it would
appear that the RCCJ’s aim in recommending the new test ‘[to] give the Court the
flexibility to consider all categories of appeal’ has been achieved and that, as table 4.4
demonstrates, the Court is considering a wider variety of grounds than previously in
table 4.3.

However, the rise in the number of grounds may also be explained by the large number
of changes in the law between 1990 and 2002. For example, the enactment of the
Human Rights Act 1998 makes it much more likely that there would be an increase in
human rights arguments. This explains why these appeals appear in the 2002 sample
but not as a separate category in the 1990 sample. There are other pieces of legislation
which may also have had an impact include the right to silence provisions in the Criminal
Justice and Public Order Act 1994 and the disclosure provisions in the Criminal
Procedure and Investigations Act 1996. There has also been a huge rise in the number
of criminal offences created under the Labour Government with more than 3,600 alleged
to have been created overall (this figure is disputed because some of these crimes will
be amendments to existing crimes).'® These new offences would not all have been tried

% See Morris, N ‘More Than 3,600 New Offences Under Labour, The Independent, 4 September 2008.
Available  from  http://www.independent.co.uk/news/uk/home-news/more-than-3600-new-offences-under-
labour-918053.html. For a discussion on the Labour Government's policies on the criminal justice system see
Solomon, E et al (2007).
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in the Crown Court, and therefore not all would be eligible to appeal to the Court of
Appeal, but they may have had an impact on the humber of grounds to appeal.

The increase in the humber of grounds may also be explained by the creation of the
Criminal Cases Review Commission, which has the power to refer cases back to the
Court of Appeal. The CCRC was created by the Criminal Appeal Act 1995 and began
work on the 1 April 1997. The referrals, therefore, will be a factor in the 2002 sample but
not in the 1990 sample. These are cases that have usually been through the appeal
process and failed but the CCRC does have the power to refer cases under ‘exceptional
circumstances’ when this has not occurred. When cases are referred to the Court by the
CCRC, they are treated as normal appeals.'® But the difference is that these appeals
do not have to go through the leave process so cannot be filtered out at that stage. Until
2003, the appellant also had the opportunity of adding grounds to the appeal which had
not been the subject of the referral. So if the CCRC decided to refer the appeal on
certain grounds, the appellant could then add more grounds to be considered by the
Court. This may have had an impact on the increase in grounds in the 2002 sample. The
law was changed by section 315 of the Criminal Justice Act 2003 and so now if the
appellant wants to add additional grounds to those upon which the CCRC has referred
the case, leave has to be granted for those additional grounds. Therefore, the CCRC
may have had a major impact on the 2002 sample which could partly explain the
difference in the number of grounds.

Whatever the reasons for the increase in the number of grounds, the 1990 sample
shows that the percentage of grounds allowed was higher in the 1990 sample (31%)
than the 2002 sample (12%). This is potentially explained by fewer grounds being
argued in the 1990 sample as only one ground need be successful for an appeal to be
allowed. Therefore, although more grounds may result in a higher chance of a
successful appeal, there is also the opportunity for more grounds to be unsuccessful.
But a higher percentage being allowed in the 1990 sample does tally with the number of
successful appeals as discussed above, with fewer appeals being allowed generally in
2002 even though more grounds were argued.

Whilst there may be differences as outlined above, the most common grounds argued in
both samples were the same, being errors of the trial judge. In Malleson’s sample these
constituted 59% of the total grounds and 49% in the 2002 sample. When comparing the
three most common grounds in the samples — misdirection on the law or evidence,
defective or unbalanced summing up and evidence wrongly excluded or included, they
all demonstrate that more appeals were allowed in the 1990 sample than the 2002
sample. In the 1990 sample, seventy-seven (40%) of these grounds were allowed with

"% Criminal Appeal Act 1995, section 9.

66



115 (60%) dismissed or refused. In the 2002 sample, fifty-seven (18%) of these grounds
were allowed with 256 (82%) dismissed. This shows that fewer appeals with these
grounds were allowed in 2002 and appears to confirm the statistics discussed above
(indicating that there has been a downward trend in allowed appeals since 1990). These
figures are not representative of each appeal as one appeal may have raised a number
of grounds on which the appeal was successful. Rather, they represent the success and
failure rate of the specific ground as the grounds were collated separately from each
appeal.

Both samples show that the majority of grounds are procedural irregularities with very
few based on factual error. In the 1990 sample, fresh evidence grounds were 7% of the
total grounds with 6% in the 2002 sample, and ‘lurking doubt’ type grounds were 2% in
1990 and 1% in 2002. Therefore, the 2002 sample appears to confim Malleson’s
findings that most of the Court’s time is spent reviewing the decisions of the trial judge
and that it is rare for the Court to hear fresh evidence or consider the existence of a
‘lurking doubt’ (Malleson, 1993, p. 15). This will be discussed in much more detail in
chapters five and six.

The samples also show a difference in the workload of the Court. Malleson’s sample of
300 appeals covered the period January to July. The sample from 2002 covered the
period January to May. This is indicative of the increasing workload of the Court
because it shows the Court dealing with the same number of cases but in a much
shorter time in 2002. The Court dealt with a much larger number of cases per year in
2002 than in 1990. This corresponds with the figures above which show a larger number
of applications in 2002 than there were in 1990.

As well as replicating Malleson’s study, | also added an additional element to the
research which Malleson did not undertake. | collected data from the judgments on the
general approaches the Court of Appeal uses to determine the appeal. The decision
making process of the Court was collated and quantified in relation to the different
grounds of appeal. This was done in order to ascertain what the decision making
process of the Court is in order to determine why its decision making is can be
problematic. The decision making processes were identified from the judgments'® and
will be analysed in detail in chapters five, six and seven. For the purposes of this chapter
it is necessary to outline the categories of approaches that the Court uses in order to
provide a general picture of the Court’s approach.

106 See Appendix 2 for the form used to compile the approaches.
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The general approaches of the Court of Appeal to determining appeals against
conviction

As the Court has been given fairly wide statutory powers under the various Criminal
Appeal Acts, it has adopted its own processes to determine the appeal. Although the
Court and the House of Lords have set out general tests to be followed, both have
refrained from outlining a specific approach to be adopted when applying the tests,
preferring to leave it to the Court to decide that for itself."”” Whilst this does allow for
flexibility, the downside is that a number of contradictory approaches have developed
which have created inconsistency and unpredictability. These approaches may also
have contributed to the criticisms that the Court has taken a restrictive approach to
identifying and correcting miscarriages of justice.

Since the Court of Criminal Appeal was created in 1907, the common law tests that have
been adopted for the Court to follow in relation to its statutory powers can broadly be
divided into two. The first test is what the Court itself thinks of the merits of the ground of
appeal. The second test is the ‘jury impact test’ whereby the Court assesses what the
original jury, or a reasonable jury, may have concluded in relation to the ground of
appeal. The diagram below outlines the various approaches the judges in the Court of
Appeal use to determine appeals against conviction. The term ‘FE’ stands for fresh
evidence.

7 For example, Lord Bingham in R v Pendleton stated that ‘it is undesirable .....that adherence to a particular
thought process should be required by judicial decision.' See above, n. 82, p. 83.
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Diagram 4.1: The Decision Making Process
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As the diagram shows, there is an initial assessment by the Court as to whether the
province of grounds is for the Court of Appeal to determine. If the Court believes that the
grounds raised were merely factual issues for the jury to assess, then the conviction will
be upheld. If it is felt that the grounds raised are the province of the Court then the Court
will make an assessment of the grounds in order to determine the appeal. The grounds
of appeal broadly fall into three categories, firstly, whether there was fresh evidence,
secondly, whether there was a procedural irregularity and thirdly, the lurking doubt
ground of appeal.

As stated above, the decision making process of the Court can be divided into two
categories. The first is what the Court thinks of the ground of appeal and the second is
what the Court thinks either the original jury or a reasonable jury may have made of the
ground of appeal (known as the jury impact test). Either of these approaches may result
in the conviction being upheld or quashed.

With regard to the ‘lurking doubt’ ground of appeal, the diagram shows that the Court
only uses one decision making process which is what the Court thinks of the ground.
The Court either decides that there is no lurking doubt which results in the conviction
being upheld or the Court decides there is a lurking doubt which has made the
conviction unsafe and therefore, it should be quashed. This complies with the subjective
test set out in Cooper to determine these appeals. The diagram shows that in relation to
fresh evidence or procedural irregularity (error) grounds the Court uses either process to
determine the appeal. With regard to fresh evidence appeals the diagram shows a
number of differing approaches that the Court may use. If the Court decides not to admit
the fresh evidence then the appeal is upheld. If the Court decides to admit the fresh
evidence it then has a number of options to determine the appeal. The Court itself may
decide that the fresh evidence did not make the conviction unsafe and uphold the appeal
or it may decide that the fresh evidence did make the conviction unsafe and quash the
conviction. Alternatively, the Court may apply the jury impact test and decide that the
fresh evidence may have had an impact on the jury and quash the conviction or it may
decide that the jury would not have inevitably convicted if the fresh evidence was not
admitted and quash the conviction. If the Court decides that the jury would have
inevitably convicted if the fresh evidence was not admitted then the conviction will be
upheld.

With regard to procedural irregularities, the Court has a number of options. Both tables
(4.3 and 4.4 above) indicate that the majority of the Court’'s work is determining appeals
where there has been some kind of procedural iregularity. There are numerous
potential procedural irregularities such as, the judge may misdirect the jury on the
evidence or law, there may be non-disclosure of evidence or there may be lawyer or

70



prosecution errors. The procedural irregularities in the tables are basically, all the
grounds of appeal that are not fresh evidence or lurking doubt grounds. These are
referred to as ‘errors’ in the diagram. The Court may decide that the error did not occur,
or if it did occur, that there was strong prosecution evidence or the error was too minor.
These will result in the conviction being upheld. The Court may decide that the error did
occur and quash the conviction. Alternatively, the Court may apply the jury impact test
and if it decides that the error may have had an impact on the jury, it will quash the
conviction. If it decides that the jury would have inevitably convicted if the error did not
occur, then the conviction will be upheld, but if it decides that the jury would not have
inevitably convicted if the error had not occurred, it will quash the conviction. If the
Court decides to quash the conviction it will then decide whether to order a retrial but it
cannot decide to order a retrial until it has made the decision to quash the conviction.

As the above shows, the Court has developed a number of different approaches to
determine the appeal. This does allow the judges to be flexible, however, it also goes
some way to explaining why the decision making process of the Court is so inconsistent,
contradictory and unpredictable. This will be explored in the following chapters.

Summary

The statistical evidence is contradictory as to whether there were any major changes
between the 1990 and 2002 samples. What is clear from the figures is that in the mid to
late 1990s there was an increase in the number of applications to appeal and there was
a rise in the number of convictions being quashed. This is potentially evidence that the
Criminal Appeal Act 1995 did have an impact on both of these areas after its enactment.
Both of these figures dropped in the late 1990s with a decrease in applications and the
number of successful appeals which has continued up to 2006. This is possible
evidence that the 1995 Act resulted in a more restrictive approach being taken rather
than encapsulating a liberal approach prior to it. Admittedly, other factors may also have
played a role.

The big difference between the two samples is the number of differing grounds being
argued. Although the grounds of appeal are generally categorised into three areas —
fresh evidence, procedural irregularities and lurking doubt — there are a wide variety of
grounds within those broad categories. The much wider number in the 2002 sample is
possible evidence that the ‘safety’ test in the 1995 Act encompasses a much wider
variety than its predecessor in the 1968 Act. But the most noticeable figures in the two
samples are the similarities between the most common grounds and the small number
of appeals based on factual error. This is arguably evidence that the 1995 Act has not
made an impact on either of these areas. This will be explored in more detail in chapters
five and six.
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The large number of differing approaches the Court uses to determine the appeal
explains to some extent, the Court's inconsistent decision making. These approaches
are based on the common law tests the Court has been given, to be outlined in the
subsequent chapters. There are conflicting arguments as to whether the Court’s choice
of test (the test of what it thinks or the jury impact test) makes a difference. In the
following chapters, the differing approaches will be analysed in detail in relation to the
grounds of appeal to ascertain whether these differing approaches do make any
difference to the Court’s approach.

In chapter five, the fresh evidence grounds from the two samples will be analysed in
detail. The common law tests used to determine the appeal will be outlined. The Court’s
decision making process will also be assessed to examine if there are any differences
between the Court’s differing approaches to determining these appeals.
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CHAPTER FIVE: APPEALS BASED ON THE
CORRECTNESS OF THE JURY VERDICT: FRESH
EVIDENCE |

As stated in previous chapters, the main criticism of the Court of Appeal has been that it
is deficient at rectifying the wrongful convictions of the factually innocent. This stems
from the Court’s perceived difficulties in relation to appeals based on factual error.
These appeals are generally made up of two grounds of appeal which are fresh
evidence and ‘lurking doubt.’ For these appeals, the argument essentially is that the jury
made a mistake and the appellant was wrongly convicted in the sense that he/she did
not commit the crime. As discussed in chapter three, these appeals have tended to
cause the most difficulty because of the Court’s perceived reluctance to admit that the
jury made an error and convicted the wrong person. These appeals also cause the most
difficulty because the decision making process of the Court is not necessarily conducive
to determining these appeals. This chapter will analyse the fresh evidence grounds from
the 1990 and 2002 samples and will also outline the common law tests that the Court
has developed to determine these appeals. There will then be an analysis of the
decision making process from the judgments in order to ascertain how the Court
determines the appeal. This will be necessary in order to assess whether a restrictive
approach is taken to these appeals and if so, where the problem lies. There will also be
an analysis of the law after 2002 to see whether there have been any more recent
developments.

The historical approach to fresh evidence appeals will now be discussed in order to put
the 2002 cases in context.

The historical approach to fresh evidence appeals

As discussed in chapter three, the Court was originally given wide powers under section
9 of the CAA 1907 to adduce evidence on appeal but it chose to interpret those powers
narrowly and imposed hurdles such as: that evidence had to be credible and relevant to

t,'% that the evidence had to be admissible,'® and that the evidence

the issue of guil
could not have been put before the jury."° These principles were summarised by Lord

Parker, LCJ in R v Parks in 1962:""!

‘First, the evidence that it is sought to call must be evidence which was not
available at the trial. Secondly, and this goes without saying, it must be evidence
relevant to the issues. Thirdly, it must be evidence that is credible evidence in

'% R v Dunton [1908] 1 Cr. App. R. 165.
% R v Tellett [1921] 15 Cr. App. R. 159.
"% R v Jones [1908] 2 Cr. App. R. 27.
" 11962] 46 Cr. App. R. 29.
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the sense that it is well capable of belief. Fourthly, the court will, after
considering that evidence, go on to consider whether there might have been a
reasonable doubt in the minds of the jury as to the guilt of the appellant if that
evidence had been given together with the other evidence at the trial.’

This case showed that the Court was initially applying an objective test in deciding fresh
evidence appeals by analysing the influence that fresh evidence may have had on the
original jury, or a reasonable jury. Lord Parker also alluded to why the Court would take
a restrictive approach to fresh evidence appeals. He stated:

‘it is only rarely that this court allows further evidence to be called, and it is quite
clear that the principles upon which this court acts must be kept within narrow
confines, otherwise in every case this court would be in effect asked to effect a
new trial.’

As the Court is a review Court it does not have the power to rehear the case. Therefore,
it cannot perform a retrial with the new evidence. This issue was discussed by the
Donovan Committee which was set up in 1965 to review the working practices of the
Court. It agreed with the various pronouncements in the judgments of the Court that the
Court of Criminal Appeal was not a court of re-trial and an appeal to it ‘is not an appeal
by way of a re-hearing of the case.” The Committee acknowledged that if fresh evidence
was admitted as a matter of course there would cleary be a risk that the Court would on
occasions find itself re-trying a case - ‘a function which Parliament did not intend it to
discharge, and for which it is in any event inadequately equipped’ (para. 132). However,
the Committee did hear evidence that the conditions the Court had imposed on the
reception of fresh evidence were too narrow and the condition that had caused the most
disquiet was the one which stated that additional evidence should not have been
available at the original trial. The Committee recommended that additional evidence
should be received, if it was relevant and credible and there was a reasonable
explanation for the failure to place it before the jury (para. 136). These proposals were
incorporated into the 1966 Criminal Appeal Act.

The Court of Appeal was given the power to order a retrial in fresh evidence appeals in
section 1(1) of the Criminal Appeal Act 1964. It was hoped that this, and the
amendments to the Court's powers, would succeed in liberalising the Court’s approach
to these appeals. The provisions of the 1964 Act and the 1966 Act were consolidated in
the Criminal Appeal Act 1968 and section 5 became section 23 of the 1968 Act. Section
23(1) consisted of a general discretion for the Court to admit evidence if they think it
necessary or expedient in the interests of justice.’ In addition section 23(2) set out a duty
to admit evidence if certain criteria of credibility, relevance, and an adequate explanation
for not adducing it at the original trial were fulfilled. It would seem that initially there was
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a more liberal approach to fresh evidence appeals. In R v Harris,""? for example, the
fresh evidence was admitted as ‘the justice of the case required that it should be heard.’

However, Edmund Davies LJ in R v Stafford and R v Luvaglio ' took a more cautious
approach to the Court’s new powers when deciding whether the evidence was credible:

‘It is clear that a more liberal attitude than hitherto prevailed was introduced by
the provision in section 5 [of the 1966 Act] that the fresh evidence sought to be
introduced shall be received unless the court is satisfied upon the grounds
specified in the section that it ought to be. Nevertheless, public mischief would
ensue and the legal process could become indefinitely prolonged were it the
case that evidence produced at any time will generally be admitted by this Court
when verdicts are being reviewed. There must be some curbs, the section
specifies them, and we proceed to consider the present applications with due
regard to them.’

This case made it clear that the Court reviewed verdicts, it did not rehear cases which
illustrates why fresh evidence cases are treated with such caution. If the evidence was
freely admitted then the Court may find itself rehearing the case which it was not allowed
to do. In his supplement review of the reported cases of the Court from 1969 to 1973,
Knight (1975, p. 43) concluded that ‘the promising approach of 1964 — 1969 has not
been kept to strictly in the period 1969 — 1973. There are some healthy signs — but also
some worrying developments.” He stated that the worrying developments mainly
stemmed from Edmund Davies LJ's judgment above.

After a failed attempt to quash the conviction at the Court of Appeal, the case of R v
Stafford and R v Luvaglio eventually went to the House of Lords on a point of law which
clarified the Court's approach to its new fresh evidence powers.'™ Previously, as
discussed, the objective test the Court applied was whether the original jury might have
been influenced by the fresh evidence'" but in Stafford the Court adopted a new

subjective approach. Lord Cross stated:

‘It was argued strenuously by the counsel for the appellants that the Court of
Appeal ought to have asked itself expressly whether if the fresh evidence had
been given at the trial together with the original evidence the jury might have
had a reasonable doubt as to the guilt of the accused and that its failure to ask
itself the question vitiated its judgment. | do not agree. Section 2(1)(a) of the
Criminal Appeal Act 1968 simply directs the court to allow an appeal against
conviction if it thinks that under all the circumstances of the case the verdict is
unsafe and unsatisfactory. In a fresh evidence case it is natural for the court to
put itself in the position of the jury which convicted on the original evidence and
to ask itself whether the addition of the fresh evidence might have induced a
reasonable doubt in its mind. But that is only another way of asking whether it

12 11966] Crim. L.R. 102.

'311968] 53 Cr. App. R. 1.

"1 Stafford v DPP (1974) A.C. 878.
"$gee above, n. 111.
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might have induced a reasonable doubt in the minds of the members of the
Court if they had constituted the jury.''

The test to be applied was set out by Viscount Dilhorne:

‘The court has to decide whether the verdict was unsafe or unsatisfactory and
no different question has to be decided when the court allows fresh evidence to
be called...... Parliament has, in terms, said that the court should only quash a
conviction if, there being no error of law or material irregularity at the trial, ‘they
think’ the verdict was unsafe or unsatisfactory. They have to decide and
Parliament has not required them power to quash a verdict if they think that a
jury might conceivably reach a different conclusion from that to which they have
come. If the court has no reasonable doubt about the verdict, it follows that the
court does not think that the jury could have one.”"”

This test moved away from an objective one to a subjective one. The Court had to
decide whether it thought the new evidence made the conviction unsafe and
unsatisfactory with no reference to what a jury would have thought of it.

The Stafford judgment has been the subject of much criticism,''® most notably from the
former Law Lord, Lord Devlin. In his book, The Judge (1979, pp. 158-9), Devlin criticised
the approach of the judges on the grounds that the accused now had a mixed trial by
judges and jury. He stated:

‘They [the judges] did not hear the old witnesses and there are no specific
findings about them to be found in the general verdict. So the judges have to
decide upon their reliability on the record, fortified by conjectures from the
verdict; to reach their verdict, the judges would say, the jury must have believed
this or that. In assessing the reliability of the new witnesses...the judges are on
their own.’

Devlin went on to say:

‘It seems to me that even those judges who are in favour of extending the
domain of the judges over the facts must accept that the position which has now
been reached is not a satisfactory one. Instead of the re-trial by jury for which
Parliament provided in 1964, there is an imperfect re-trial by judges, in which the
normal appellate review has been swallowed up.....I do not think that in 1964
Parliament would have taken kindly to a trial by judges alone in fresh evidence
cases’ (pp. 171-172).

Devlin felt that most cases involving fresh evidence should be sent for retrial before a
fresh jury as anything less was a denial of the appellant’s constitutional right to trial by
jury. Pattenden’s view is that Lord Devlin’s criticism is based on a crucial assumption

": See above, n. 114, 907.
" Ibid, 892.
"8 See O'Connor (1990, p. 620) and Buxton (1993, p. 74).
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that the right to trial by jury persists after a trial has already taken place; the counter view
is that a defendant’s right to trial by jury is fully satisfied by the original trial (1996, p.
196).

The approach taken by the Lords in Stafford was confirmed in 1989 by the Court of
Appeal in one of the failed Birmingham Six appeals, R v Callaghan.""® The appellants
had submitted that the judges should look at the case through the eyes of the jury and if
they were to think that the jury might have come to a different conclusion had the jury
themselves heard the new evidence then the appeal should be allowed regardless of
what the judges themselves thought. The judgment of the Lord Chief Justice indicated:

‘Although the Court may test its views by asking itself what the original jury
might have concluded, the question which in the end we have to decide is
whether in our judgment, in all the circumstances of the case including both the
verdict of the jury at trial upon the evidence they heard, the convictions were
safe and satisfactory.’

This thus followed Stafford and rejected the jury impact test as the method for
determining fresh evidence appeals.

Malleson has stated (1996, p. 150) that the Stafford decision [House of Lords] appeared
to indicate that the Court was extending the application of its powers and taking a more
proactive role in reviewing appeals against conviction. But the difficulty this causes is
that if the Court is deciding on the basis of what it thinks of the evidence this is
essentially usurping the role of the jury. This moves the Court away from its review
function towards a rehearing one; it has to decide what the jury thought of the evidence
it heard and marry that up with the new evidence the Court has heard and decide
whether the conviction is unsafe. This results in, as Lord Devlin states, an imperfect
retrial by judges. When this is combined with its deference to the jury and its reverence
for finality, it can be difficult to overturn convictions on the basis of new evidence.

The difficulties associated with fresh evidence appeals were discussed by the RCCJ.

The Royal Commission on Criminal Justice

The Royal Commission concluded that the Court’s powers under section 23 were
adequate but may be being construed too narrowly. The Commission stated it thought it
understandable that the Court would view fresh evidence with some suspicion and the
Court was right not to wish to encourage defendants to think of the Crown Court trial as
a practice run. But on the other hand, the Court must be alive to the possibility that the

1°11989) 88 Cr. App. R. 40. An then confirmed again in R v Byme [1989] 88 Cr. App. R. 33.
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fresh evidence may exonerate the appellant or at least throw some serious doubt on the
conviction (ch.10, para. 55).

The Commission stated that it had been suggested in evidence to them that the Court
took an excessively restrictive approach to whether the fresh evidence was available at
the trial and whether there was a reasonable explanation for the failure to adduce it.
They stated that ‘we would urge that in general the court should take a broad, rather
than a narrow, approach to them’ (ch.10, para. 56). It had been suggested to the
Commission that the test in section 23(2) that the evidence had to be ‘likely to be
credible’ was too high a test and they recommended that the test should be changed to
‘capable of belief’ as this would ‘be a slightly wider formula giving the court greater
scope for doing justice’ (ch.10, para. 60).

The Commission discussed the case of Stafford, and the criticisms of the decision by
Lord Devlin. It agreed that there was some force in Devlin’s criticisms and suggested
that wherever possible the Court should order a retrial of the case rather than decide the
issue for itself as ‘the Court of Appeal, which has not seen the other witnesses in the
case nor heard their evidence, is not in our view the appropriate tribunal to assess the
ultimate credibility and effect on a jury of the new evidence’ (ch.10, para. 62). But the
Commission also stated that where a retrial was impracticable or otherwise undesirable,
the Court of Appeal should follow the Stafford test and decide the matter for itself rather
than just simply allowing the appeal (ch.10, para. 63).

In response to the RCCJ, the Government issued a consultation paper in 1994 (Home
Office, 1994). With regard to fresh evidence, the Government accepted the view that if
there was a reasonable explanation for the evidence not being adduced at the original
trial then the Court should consider the evidence. But ‘considers that the Court should
continue to have power to exclude evidence where it considers that there is no
reasonable explanation’ (para. 13). The Government agreed with the recommendation of
changing ‘likely to be credible’ to ‘capable of belief.” The Government also agreed that
the Court should decide the issue for itself in fresh evidence cases where a retrial was
not possible (para. 17).

As discussed in chapter one, the amendment to the Court’s fresh evidence powers was
confusing as to its aims. The intention behind the amendment to section 23 CAA 1968
by the RCCJ was clearly to widen the basis upon which fresh evidence would be
admitted by the Court of Appeal. This seemed to be accepted by the Government when
introducing this part of the Criminal Appeal Bill into Parliament. The then Home
Secretary stated that "The Bill also lowers the threshold for the admission of fresh
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evidence along the lines recommended by the Royal Commission...""? However, when
amendments to section 23 were introduced in the House of Lords, Baroness Blatch
stated that her understanding from the Lord Chief Justice was that the amendments

would not restrict fresh evidence being admitted nor change Court practice.

Therefore,
there was confusion as to whether these amendments were to liberalise the Court’s
approach to fresh evidence appeals or to allow the Court to continue what it had been
doing prior to the changes in the law. This was a reference to the supposed liberal

approach the Court was taking prior to the CAA 1995 as previously discussed.

The amendments to the fresh evidence provisions were in section four of the Criminal
Appeal Act 1995 which amended the provisions in section 23 of the 1968 Act. The
amendments to section 23 were that the duty to admit new evidence was abolished, but
the power to admit new evidence is made subject to a duty to consider the same factors
as limited the former duty: credibility, relevance to the safety of the conviction,
admissibility at trial and the reasonableness of the explanation for the failure to adduce
the evidence at trial. Following the recommendation of the RCCJ, the requirement that
new evidence be ‘likely to be credible’ has now become ‘capable of belief.” As under the
previous legislation, the Court's power to receive evidence is unfettered, provided it
considers it necessary or expedient in the interests of justice to do so regardless of the
above factors. The Court’s rarely used power to rehear the evidence presented at the

trial was abolished.'?

As Pattenden has stated ‘this can only increase the difficulty for
the criminal division of the Court of Appeal of deciding whether a conviction is unsafe
because of jury error’ (Pattenden, 1996, p. 415). The removal of the Court’'s power to
rehear trial evidence reinforces the review function which arguably is what has caused

some of the problems in the first place.

The key to the liberalisation of the Court’'s approach would be whether the overriding
consideration is if it is in the interests of justice to admit the evidence regardless of
whether the four factors have been satisfied. The restrictive approach of the Court can
be demonstrated by undue weight being given to any of the four factors in the face of
evidence which may lead to the conviction being unsafe. This was expressed by
JUSTICE in their response to the RCCJ report:

‘There is clearly a consensus that what is considered as fresh evidence should
no longer be subject to the restrictive approach adopted by the Court of Appeal
in the past. Our view is that although the Court is entitled to seek and take
account of any explanation why evidence which was available was not adduced
at the trial, this should not be the determining factor; the test must be a broad
one of whether the evidence goes to the safety of the conviction' (JUSTICE,
1994b, p. 6).

' Hansard, H.C. Vol 256, Col 25, 6 March 1995.
2! Hansard, H.L. Vol. 565, Col 567, 26 June 1995.
"2 Criminal Appeal Act 1995, section 4(1)(a).
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Therefore, empirical research was needed in this area to determine whether the
amendments to the fresh evidence provisions have brought about any changes to the
Court’s approach to these appeals. As the above shows, the Court's approach to these
appeals has largely been described as restrictive, though it has occasionally been
acknowledged as taking a liberal approach. But as discussed in chapter three, without a
normative baseline in which to measure the Court's approach it can be difficult to
determine whether the Court is taking a restrictive or a liberal approach. With that in
mind, the judgments in this chapter will be analysed in terms of whether it is possible to
say whether the Court is being restrictive or liberal and if so, whether that approach can
be attributed to the changes in the 1995 Act.

The sample of judgments from 1990 and 2002 will now be analysed.

The 1990 and 2002 samples of judgments

Malleson had a total of twenty-three cases in her sample in which fresh evidence was
raised (7% of the total grounds). Four out of the twenty-three cases involved expert or
forensic evidence and sixteen involved witnesses of fact. See table below.

Table 5.1: Type of fresh evidence cases before the Court of Appeal (Criminal
Division) January to July 1990

Type of Fresh Evidence Allowed Dismissed/ Adj'd/ %
Refused Retrial of total

New witness of fact 2 7 1 43%

Trial witness of fact 1 4 1 26%

New expert witness 0 1 2 13%

Trial expert witness 0 1 0 4%

Other 1 2 0 13%

TOTAL (N= 23) 4 15 4% 100%

In fourteen of the twenty-three cases the evidence was admitted by the Court (61%). Of
these, Malleson states four were allowed and two were adjourned for a full hearing
(being renewed applications).'® In two cases retrials were ordered. Therefore, Malleson
states that 'the number of appeals which succeeded on the basis of fresh evidence was
small, being less than 17% of the total fresh evidence cases and just over 1% of all the

3 There is possibly a discrepancy here. Malleson states in the text that there were 2 cases adjourned for a full
hearing and two retrials ordered. It is possible that the 4 cases in this column are those cases. But if so, it is
not clear which ones are the cases adjourned and which are the retrials so any comparative figures are taken
from the allowed column.

2 There is a discrepancy in relation to the figures. Malleson's grounds of appeal table (reproduced at table
4.2 in this thesis) shows fresh evidence figures of 5 appeals allowed, 15 dismissed and 3 adjourned for a full
hearing. Table 5.1 reproduced from Malleson’s study shows that there were 4 appeals allowed, 15 dismissed
and 2 were adjourned for a full hearing. The comparisons carried out between the 1990 and 2002 samples
have been done using the fresh evidence table.
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cases reviewed' (Malleson, 1993, p. 9). Malleson’s findings will now be compared with
the 2002 sample of judgments.

The 2002 sample had a total of thirty-six cases in which fresh evidence was raised (6%
of the total grounds). Thirteen out of the thirty-six cases involved expert or forensic
evidence and twenty-one involved witnesses of fact. See table below.

Table 5.2: Type of fresh evidence cases before the Court of Appeal (Criminal
Division) January to May 2002

Type of Fresh Evidence Allowed Dismissed/ Adj'd/ %
Refused Retrial of total

New witness of fact 0 4 0 11%

Trial witness of fact 4 12 1 47%

New expert witness 3 7 0 28%

Trial expert witness 2 1 0 8%

Other 0 2 0 6%

TOTAL (N = 36) 9 26 4 100%

In eighteen of the thirty-six cases the evidence was admitted by the Court (50%). Of
these, nine were allowed and one adjourned for a full hearing. In three cases, retrials
were ordered. Therefore the number of appeals which succeeded on the basis of fresh
evidence was 25% which was 3% of all the cases reviewed.

The initial comparisons between the two samples shows that there were more fresh
evidence grounds in the 2002 sample (thirty-six) than there were in the 1990 sample
(twenty-three). Therefore, the rise in the number of fresh evidence grounds in 2002
could be interpreted as the Court adopting a more liberal approach as arguably more
fresh evidence appeals are getting through the leave filter. However, ten of the cases in
the 2002 sample were references from the Criminal Cases Review Commission and
those cases do not need to go through the leave filter. Therefore, if those cases are
deducted from the total, the truer comparison is twenty-six cases in 2002 as opposed to
twenty-three cases in 1990. Although three more cases got through the leave filter in
2002 than in 1990 this is not really conclusive proof that the Court is adopting a more
liberal approach in 2002.

The rise in fresh evidence grounds could also be explained by a rise in the number of
grounds generally with 329 in the 1990 sample and 641 in the 2002 sample. Overall, the
percentage of fresh evidence grounds in relation to all the grounds was lower - being 6%
in the 2002 sample and 7% in Malleson’s. This shows that whilst the 2002 sample had
almost double the number of grounds of the 1990 sample, fresh evidence grounds had
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not increased substantially as a proportion of the total grounds.

The 1990 sample indicates that the fresh evidence was accepted by the Court in 61% of
cases whereas the 2002 sample shows that the fresh evidence was accepted in 50% of
cases. This arguably shows that while more fresh evidence appeals may have got
though the leave filter in 2002, the evidence was rejected by the Court in a higher
percentage of cases. This is therefore potential evidence that either the single judge is
being too generous in granting leave or the full Court is still being restrictive in deciding
whether to accept the evidence. It may also be evidence that the Court is not particularly
receptive to CCRC referrals. Either way, these figures show that a high proportion of
fresh evidence is rejected by the Court, even if it manages to get through the leave filter.

In Malleson’s sample of twenty-three fresh evidence grounds, four were allowed, fifteen
were dismissed or refused and two were adjourned for a full hearing being renewed
applications to appeal. Therefore of the total grounds, 17% were successful (based on
four allowed) with 83% unsuccessful. In the 2002 sample, of the thirty-six fresh evidence
grounds, nine were allowed, twenty-six were dismissed or refused and one was
adjourned for a full hearing. Therefore of the total grounds, 25% were successful (based
on nine allowed) with 75% unsuccessful. Thus, although there were a lower percentage
of cases where the fresh evidence was accepted by the Court in 2002, the fresh
evidence that was accepted led to a higher success rate with more appeals allowed in
2002. This is potentially evidence of a more liberal approach to deciding whether the
appeal will be allowed, even if there is a more restrictive approach being taken to the
admitting of the evidence in the first place. Having said that, the sample size is small and
differences can be distorted or hidden in such a situation. The figures should, thus, be
treated with caution more as possible indicators to be considered in the qualitative
analysis rather than as findings per se.

There are differences in the type of grounds that were successful. Malleson states that
in the 1990 sample, the most common cases were witnesses of fact with sixteen cases
and they were the most successful with three allowed. In contrast, the 2002 sample
shows that cases involving witnesses of fact were the most common (twenty-one) but
cases involving forensic or expert witnesses were the most successful (with five allowed
out of thirteen cases). This is potential evidence for the proposition that there are now
more forensic or expert evidence appeals. The 1990 sample does appear to be
particularly low on forensic and expert evidence cases (four out of twenty-three) on
appeal and it may be that by 2002, this type of evidence was being argued more readily
either as a result of advances in psychological testing, psychiatric testing or forensic
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science.'®® This could also indicate that the Court is now more likely to grant leave for
this type of evidence than previously.

As well as this quantitative analysis, Malleson also conducted a qualitative analysis of
the judgments and this will now be explored and compared with the 2002 sample. The
qualitative analysis provides a rich data set that allows an assessment of the merits of
the tentative indicators suggested from the descriptive quantitative analysis.

Malleson stated in her study that identifying how the Court deals with the requirements
in section 23 was not easy because ‘the reasoning behind its decision making process
as to relevance, credibility or the explanation for the failure to adduce it at trial was not
stated in the judgments’ (Malleson, 1993, p. 9-10). She stated that the only clear
statement of practice concerned the Court's reluctance to hear new evidence from a
witness at the trial citing the case of Turner (30/3) (Malleson, 1993, p.10):

‘,...the mere fact that a prosecution witness chooses to come forward after the
trial to assert that his evidence at trial was perjured will rarely provide a basis
for permitting him to give evidence or for interfering with the conviction.’

Malleson stated that the explanation for this policy seemed to be concern that if the
Court relaxed its approach to the admission of such evidence it would lead to an
inundation of fresh evidence cases citing Haycroft (15/5) (Malleson, 1993, p. 10):

‘To permit additional evidence to be given by a witness who has given evidence
at the trial below on such a tenuous foundation would open the floodgates to
applications of a similar kind in many appeals.’

Malleson argued that this illustrated that the most commonly produced category of fresh
evidence, the retracted statement of a trial witness, was treated with great caution by the
Court (Malleson, 1993, p. 10).

Malleson stated that the judgments were less explicit on the issue of how the Court
should approach the question of whether there was a reasonable explanation for the
failure to adduce evidence at the trial. She said that this question tended to be
mentioned in passing or not at all and the Court’s reasoning in reaching its decision was
never explicitly set out. She explained that where it was mentioned, the distinction
between what was reasonable and what was not appeared to be a very fine one
(Malleson, 1993, p. 10).

%5 That was acknowledged in one of the appeals in the sample that involved expert evidence where Auld LJ

stated ‘we acknowledge the considerable advances over the last two or three decades in psychiatric and
psychological research and knowledge and in the use of those disciplines.’ R v Kavanagh [2002] EWCA Crim
904, para. 56.

83



Malleson also argued that there was evidence within her sample that the Court clearly
adopted the Stafford subjective approach in assessing the evidence once it had been
admitted by the Court (Malleson, 1993, p. 10). This shows that the use of the jury impact
test of the early years of the Court (as evidenced by R v Parks) had fallen out of favour.
However, there was another major development between the 1990 and 2002 samples
which may have had an impact on the way the Court decides the appeal. This was the
House of Lords judgment of R v Pendleton'®® which was decided in December 2001.
The cases in the 2002 sample were the first to apply it and that case will be analysed
below to see if it has made any difference to the Court’s decision making process.

In the 2002 sample, of the thirty-six cases, twenty-four discussed the provisions in
section 23 of the CAA 1968 (as amended by section 4 of the CAA 1995) and twelve did
not mention it at all. In two cases some of the wording of section 23 was mentioned but
there was no reference to section 23. As discussed above, the fresh evidence was
admitted in eighteen of the thirty-six (50%) cases.

Similarly to Malleson, a reading of the judgments from the 2002 sample where section
23 was considered reveals very little guidance from the Court in terms of how it applies
the provisions of that section. There was guidance in one judgment as to the provision of
there having to be a reasonable explanation for the failure to adduce evidence at the
trial. In R v Tully, Kay LJ stated:

‘Generally speaking, a defendant will be required to call all the evidence upon
which reliance is to be placed at his trial. No system could operate effectively
if a defendant could run his trial in one way and then come to the Court of
Appeal and suggest he might have done better if he had run it a different way.
For example, a defendant could not be permitted to choose not to give
evidence at trial and then, if convicted, go to the Court of Appeal and argue
that if he had given evidence the jury might have come to a different
conclusion. It is for a defendant and his legal advisors to decide what
evidence to deploy at trial and the Court of Appeal will not in normal
circumstances allow a second bite of the cherry if an unfavourable outcome
follows.'#

Although the judgments from both the 1990 and 2002 samples show that the judges do
not want the appeal to be a second trial, which is why they are accused of adopting a
restrictive approach to this factor, there is no guidance given as to what is a ‘reasonable’
explanation. One of the judgments did give an indication of the differences between
expert evidence and evidence of fact in relation to section 23. In R v Thomas,'?® Auld LJ
stated:

12612002] 1 WLR 72.

2R v Tully [2002] EWCA Crim 18, para. 118. This was also emphasised in a different judgment in the
sample, R v Biggs [2002] EWCA Crim 418, para. 20.

12 [2002] EWCA Crim 941.
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‘In the ordinary way the existence of a reasonable explanation for not calling
evidence at the trial, to which the Court should have regard when considering
whether to receive fresh evidence, has more ready application to factual
evidence than to scientific evidence since expert witnesses, though varying in
standing and experience, are interchangeable in a way in which factual experts
are not."'#

This may partly explain the changes in the 2002 sample in that although the most
common ground was witnesses of fact, the most successful ground was expert
evidence. This trend should continue with the advances in expert evidence and the
Court appearing to take a more liberal approach to this evidence under section 23.

In order to provide a more detailed picture of the operation of section 23, the 2002
sample of cases can be divided into those where the evidence was rejected and those
where it was admitted. This may provide some indications of what the decision making
process of the Court is when deciding whether to admit the evidence. Those cases
where the Court refused to admit the evidence will be considered first.

Fresh evidence rejected
As Lord Bingham stated in R v Pendleton, the decision to receive the evidence is initially
taken by reading a witness statement on paper and applying the provisions of section

23."*° The case of R v Biggs'’

illustrates a potentially restrictive approach to section 23.
The new evidence was a statement from a co-accused. The Court refused to hear the
evidence because it was not convinced there was a reasonable explanation for the
failure to adduce the evidence at an earlier stage. Kennedy LJ stated in the judgment
that it appeared that the statement from the co-accused was not capable of belief but ‘of
course were we to hear the evidence, we might be persuaded to the contrary effect.’
This shows that section 23(2)(d) was the overriding consideration in that case and
because of that the Court were not prepared to even hear the evidence which may have
resulted in the conviction being overturned. This is the situation JUSTICE hoped would
be liberalised after the CAA 1995 so could be evidence that the Court is continuing to

take a restrictive approach.

There was further evidence of the Court potentially taking a restrictive approach. In R v
Cleeland,"® which was a very detailed case with 20 grounds of appeal, the evidence of

a firearms expert was not admitted because it would not have impacted on the safety of

133

the conviction. In R v Armstrong, * the evidence was not admitted because in the

"> Ibid, para. 98.

130 5ee above, n. 126, para. 10.
'*! See above, n. 127.

132 12002) EWCA Crim 293.

'33 [2002) EWCA Crim 1057.
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Court's view most of the evidence had been in the possession of the lawyers at the trial

% the witness evidence

and had already been put to the complainant. In R v Garner,
was not admitted because the Court took the view that the witnesses were not capable
of giving credible evidence likely to undermine the safety of the conviction. In R v
Allan,'®® a statement by a co-accused was not admitted with the Court stating that ‘one
must be extremely cynical about statements being provided by co-accused post trial
seeking to assist another co-accused when they are no longer in a position of being
affected by what they might say.”"* In R v McGee," evidence from a Doctor whose
evidence was read at trial was rejected on the basis that his evidence on appeal would

not be considered ‘fresh.’ In R v Willington,'®

the defendant had pled guilty at trial and
wanted to call on appeal the witnesses he would have called had he pled not guilty and
had a trial. The Court refused to allow the witnesses to be called. In R v McKee,'®
expert evidence was not admitted as the Court took the view it was not in the interests of
justice to receive it. In R v Smith, the Court rejected the evidence from two witnesses on
the basis that ‘we took the view that even if we were to accept every single word of what
they say as true, we did not consider that that evidence would afford a ground for
allowing the appeal.’ **° In R v Tully, the evidence was rejected on the basis that ‘if all
the material now available had been available at trial, we are satisfied that the case
would have taken exactly the same form that it took then and that as a result the

%2 the Court refused to

143

outcome would have been no different.’™' In R v Sanghera,

accept the evidence ‘having regard to section 23(2)(d).’ In R v Burton, ™ the evidence of

an expert was not admitted because it would afford no ground for allowing the appeal. In
144

R v Kavanagh, ™" the expert evidence was rejected because the Court was satisfied that
the jury's verdict would not have been affected by the fresh evidence. In R v Korsa-
Rossi, the evidence of a witness was rejected because ‘it seems to us that no
explanation, reasonable or otherwise, has been proffered as to why he was not called at
the trial.”* In R v Rodger,"*® the evidence of witnesses was rejected as it would cast no

47 the evidence of witnesses was

148

doubt on the safety of the conviction. In R v Thomas,
rejected as the Court did not consider it to be ‘new.’ Finally in R v Byrne, ™ the evidence
of a co-accused was rejected as it was not capable of belief and it did not afford any

ground for allowing the appeal. There was an interesting and extreme twist in reasoning

134 12002] EWCA Crim 1155.
13512002] EWCA Crim 1055.

1% Ibid, para. 27.

137 2002] EWCA Crim 1338.

138 12002] EWCA Crim 40.

139 12002) EWCA Crim 1498.

149 2002] EWCA Crim 759, para. 25.
141 12002] EWCA Crim 18, para. 137.
142 2002] EWCA Crim 1088.
'4312002] EWCA Crim 614.

'4412002] EWCA Crim 904.

145 2002] EWCA Crim 1757, para. 31.
146 [2002) EWCA Crim 660.

147 12002] EWCA Crim 941.

148 12002) EWCA Crim 1284.
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in a case in the 2002 sample. In R v Hooper, the Court had not been provided with a
witness statement as to what the fresh evidence was going to be:

‘However, leaving that aside, assuming that there might have been, though as
we know in the event there was not going to be, some evidence from Mr
Carpenter; and assuming also that its content would be entirely speculative; in
the light of the judge's findings we feel that we would have found it difficult to
hold under section 23(2)(a) of the statute that such evidence would be capable
of belief.”'*?

Here, the Court seems to be rejecting evidence it has not even seen.

A review of these cases reveals that section 23 was discussed when rejecting the
evidence in thirteen cases and not discussed in a further five where the evidence was
rejected. These cases could show the Court taking a restrictive approach because at
this stage the Court is refusing to hear the evidence rather than hearing it and making a
decision on it. As these cases show, the Court uses a variety of reasons not to admit it
such as it not being capable of belief, it not affording a ground for allowing the appeal, it
not being considered new, it being available at trial, no reasonable explanation for it not
being at the trial efc. As the cases demonstrate, generally a reading of the witness
statement is combined with a discussion of whether to admit the evidence under section
23. The Court often makes a decision that the evidence does not comply with section 23
without hearing or seeing the evidence in person. It may be true that a large amount of
evidence on paper may seem not capable of belief or would not afford a ground for
allowing the appeal, but perhaps a better approach would be to hear the evidence in
person before making the decision as to whether it complies with section 23. This way
the Court may be persuaded about the cogency of evidence which may not appear, on
paper, to be that persuasive. There is very little evidence here that the Court is looking
for the merits in the case in terms of whether this person may have been wrongly
convicted. As discussed above, the Court’s review function prevents it from delving too
deeply into the merits of the case and combined with its reverence for finality and its
deference to the jury verdict only a small amount of fresh evidence is actually being
heard by the Court. But in the absence of a tried and tested method of determining
whether these appeals should have been overturned, we can only speculate on whether
the Court is taking a restrictive approach in these appeals. The Court appears to be
applying a mixture of the jury impact test and Stafford to determining whether the
evidence should be admitted so either results in the evidence being excluded.

There is evidence that could be construed as a more liberal approach in some
instances. There were five judgments in the 2002 sample where the evidence was

14912002] EWCA Crim 621, para. 51.
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heard ‘de bene esse.''® This is where the Court hears the evidence without
considering section 23 first. This is potentially more liberal because the cases above
show the Court rejecting the evidence using section 23 in the majority of cases. If the
evidence is heard ‘de bene esse’ then it is not subject to the initial section 23
assessment prior to being admitted by the Court. Of those cases, three were allowed,

one was dismissed and one was refused leave to appeal. In R v Baig,151

the appeal
was refused because the Court found that the new evidence could afford no ground
for allowing the appeal. In R v Cartledge, ' the appeal was dismissed as the
evidence was deemed incapable of belief and was not deemed to have assisted the
appellant's case. But in R v Roberts,'” R v RF'® and R v Daniel,'™ the appeals were
allowed, suggesting that the appellant has more chance of success if the evidence is
heard prior to section 23 being considered rather than the evidence being read on
paper and section 23 considered prior to the hearing of it in Court. It is not clear why
the Court chose to do this in these cases and not others but if this was general

practice then perhaps more appellants would have convictions overturned.

The cases where the evidence was admitted by the Court will now be reviewed.

Fresh evidence admitted

As discussed above, the fresh evidence was admitted in eighteen of the thirty-six cases

which equates to 50% of the total fresh evidence cases. Once the evidence is admitted

the Court then goes on to decide whether the fresh evidence has made the conviction

unsafe. As chapter four showed, the Court has a number of different approaches to

determining the appeal. The House of Lords was given the opportunity to clarify the test

to be used by the Court when deciding fresh evidence appeals in the case of R v

Pendleton."® The certified question for the House of Lords was:

"Where, on an appeal against conviction, the Court of Appeal receives fresh

evidence under section 23 of the Criminal Appeal Act 1968, in determining the

safety of the conviction, is the court confined to answering the question, might a

reasonable jury have acquitted the appellant had they heard the fresh

evidence?"

The case of Pendleton was decided in December 2001 and the cases in the sample

were the first opportunity for the Court of Appeal to consider the judgment. Therefore, it

'8 This translates into ‘for what it is worth.’
'*112002) EWCA Crim 823.

15212002] EWCA Crim 1306.

153 2002] EWCA Crim 1069.

'5412002] EWCA Crim 633.

'552002] EWCA Crim 37.

158 See above, n.126.
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is necessary to outline the judgment before proceeding with an analysis of those cases
where the evidence was admitted.

Pendieton and the decision making process
As discussed above, initially the Court applied the objective jury impact test in

determining the appeal but the House of Lords in Stafford decided the test should be
more subjective. The case of Pendleton gave the House of Lords the opportunity to
overrule the Stafford judgment. The Crown relied on the decision in Stafford while the
appellants relied on the judgment of R v McNamee'®” where Swinton Thomas LJ had
applied the jury impact test:

‘We have.....concluded that the conviction is unsafe because we cannot be sure
that the jury would have reached the same conclusion that they were sure of
guilt if they had the fresh evidence we have heard. Furthermore the case as
presented to us by both sides is very different to that presented at trial.’

The leading speech in Pendleton was given by Lord Bingham who discussed the
difficulties of the Court's task in relation to fresh evidence appeals as:

‘...it will ordinarily be safe for the Court of Appeal to infer that the factual
ingredients essential to prove guilt have been established against the
satisfaction of the jury. But the Court of Appeal can rarely ever know, save
perhaps from questions asked by the jury after retirement, at what points the
jury have felt difficulty. The jury’s process of reasoning will not be revealed and,
if a number of witnesses give evidence bearing on a single question, the Court
of Appeal will never know which of those witnesses the jury accepted and which,
if any, they doubted or rejected.”'*®

Lord Bingham accepted the appellant’s submission that the starting point had to be
recognition of the jury as the tribunal of fact but he was not persuaded that the House of
Lords had laid down any incorrect principle in Stafford, ‘so long as the Court of Appeal
bears very clearly in mind that the question for its consideration is whether the conviction
is safe and not whether the accused is guilty.”*® Therefore:

‘The Court of Appeal can make its assessment of the fresh evidence it has
heard, but save in a clear case it is at a disadvantage in seeking to relate that
evidence to the rest of the evidence which the jury heard. For these reasons it
will usually be wise for the Court of Appeal, in a case of any difficulty, to test
their own provisional view by asking whether the evidence, if given at the trial,
might reasonably have affected the decision of the trial jury to convict. If it might,
the conviction must be thought to be unsafe.”®

'57[1998] EWCA Crim 3524.

® See above, n.126, at para. 16.
"% Ibid, at para. 19.
%0 g,
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Donald Pendleton’s appeal was allowed on the basis that the Court of Appeal had failed
to appreciate that the importance of the fresh evidence was that it would have led to the
trial being conducted completely differently:

‘Had the jury been trying a different case on substantially different evidence the
outcome must be in doubt. In holding otherwise the Court of Appeal strayed
beyond its true function of review and made findings that were not open to it in
all the circumstances. Indeed it came perilously close to considering whether
the appellant, in its judgment, was guilty.”"’

Lords Steyn and Hope agreed with Lord Bingham’s reasoning but Lord Hobhouse took a
differing view, though agreeing that the conviction should be quashed. He felt that
changing the test to ‘unsafe’ had reinforced the reasoning in Stafford that ‘appeals are
not to be allowed unless the Court of Appeal has itself made the requisite

assessment''®? as:

‘in my judgment it is not right to attempt to look into the minds of the members of
the jury. Their deliberations are secret and their precise and detailed reasoning
is not known. For an appellate court to speculate, whether hypothetically or
actually, is not appropriate. It is for the Court of Appeal to answer the direct and
simply stated question: Do we think that the conviction was unsafe?''®®

The question after Pendleton was what approach the Court of Appeal would follow in
fresh evidence appeals; would it be Lord Bingham's supposedly more liberal approach in
highlighting the jury impact test or Lord Hobhouse’s reinforcement of the supposedly
more restrictive Stafford approach? The answer is, unsurprisingly, not clear.

Reference to Pendleton was made in eight of the 2002 sample cases'® although the
reasoning of Lords Bingham and Hobhouse could be traced through the other cases as
the decision making process of the Court tended to be one or the other. The supposed
more liberal approach of Lord Bingham is illustrated by cases such as R v Daniel,'* R v
McMillan,'®® R v Murphy and Brannan,'® and R v F (RJ)"® where the Court quashed the
convictions after applying the jury impact test to conclude that if the fresh evidence had
been given at trial it might reasonably have affected the decision of the jury to convict
the defendant. In the latter case the Court emphasised that the ‘determination of where
the truth lies, in a matter of this kind, is not one for this Court. It is a matter, invariably,

'8! 1bid, at para. 28.
182 1bid, at para. 35.
'S bid, at para. 38.
'8 R v Murphy and Brannan[2002) EWCA Crim 120; R v Izzigail [2002] EWCA Crim 925; R v Hanratty [2002]
EWCA Crim 1141; R v Daniel {2002] EWCA Crim 37; R v Hakala [2002] EWCA Crim 730; R v McMillan [2002]
!EB\SNCA Crim 114; R v Downing [2002] EWCA Crim 263; R v Cleeland {2002] EWCA Crim 293.

Id

166 ld:
17 44

168 [2002] EWCA Crim 633.
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for a jury.”® This emphasizes what is known as the Pendleton principle of the Court of
Appeal intruding on the jury’s role in assessing the credibility and reliability of witnesses;
the question for the Court is whether the conviction is safe and not whether the accused
is guilty. Therefore, the Court is not allowed to substitute its view for the jury’s view of
the evidence.'

The reinforcement of the Stafford approach of Lord Hobhouse is illustrated by cases
such as R v Hanratty,'"" R v Akiner,'" R v Izzigil,"™ R v JB,"* R v Hakala,"® and R v
Cleeland™ where the Court appears to make its own evaluation of the fresh evidence
and upholds the appeal. This is despite the Court taking a seemingly liberal approach to
the admittance of the fresh evidence in R v /zzigail when the Court accepted it despite
the fact it was available at the trial and there was no reasonable explanation as to why it
was not. In R v Hakala, one of the reasons given for the reinforcement of the Stafford
approach was that:

‘The judgment in “fresh evidence” cases will inevitably therefore continue to
focus on the facts before the trial jury, in order to ensure that the right question —
the safety, or otherwise, of the conviction - is answered. It is integral to the
process that if the fresh evidence is disputed, this court must decide whether
and to what extent it should be accepted or rejected, and if it is to be accepted,
to evaluate its importance, or otherwise, relative to the remaining material which
was before the trial jury: hence the jury impact test. Indeed, although the
question did not arise in Pendleton, the fresh evidence adduced by the
appellant, or indeed the Crown, may serve to confirm rather than undermine the
safety of the conviction. Unless this evaluation is carried out, it is difficult to see
how this court can perform out its statutory responsibility in a fresh evidence
case, and exercise its “power of review to guard against the possibility of
injustice”. However the safety of the appellant's convictions is examined, the
essential question, and ultimately the only question for this court, is whether, in
the light of the fresh evidence, the convictions are unsafe.’"’’

This was cited with approval in R v Hanratty '® where the prosecution sought to adduce
DNA evidence on appeal to prove Hanratty’s guilt. By using the authorities of R v
Pendleton and R v Hakala, Lord Woolf stated that ‘it is clear that the overriding
consideration for this Court in deciding whether fresh evidence should be admitted on
the hearing of an appeal is whether the evidence will assist the Court to achieve justice’
and ‘justice can equally be achieved by upholding a conviction if it is safe or setting it
aside if it is unsafe.””® Counsel for the appellant, Michael Mansfield, had contended that

'%9 Ibid, at para 44.

"7 For a detailed analysis of the Pendleton judgment see R v Mills and Poole [2003] EWCA Crim 1753.
"7 [2002] EWCA Crim 1141,
17212002] EWCA Crim 957.

73 [2002) EWCA Crim 925.

174 12002] EWCA Crim 543,

175 2002} EWCA Crim 162.

176 [2002] EWCA Crim 293.

""" See above, n. 175, at para. 11.
"8 See above, n. 171.

7 ibid, at para 94.
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if the Court was not to exceed its role as a Court of review, it could only receive fresh
evidence on behalf of the prosecution if that evidence was being relied upon to rebut
fresh evidence introduced on the appeal by an appellant. This argument was not
accepted by the Court, partly on the basis that it was not consistent with the decision of
R v Craven (not in the sample)."® In Craven, a large amount of material had not been
disclosed to the defence and Latham LJ had stated that ‘we are entitled, as it seems to
us, to consider whether the material which was withheld could have affected the jury's
verdict in the light of all the facts now known to this Court’ and ‘we acknowledge that in
carrying out this exercise we are trespassing upon what at trial would be the function of
the jury. But that is the inevitable consequence in any case involving fresh evidence.”"®'
In this case the Court appeared to be convinced of the appellant's guilt as there was a
DNA match with the appellant’s blood taken from the shirt of someone close to the victim
at the time of an attack.

In Hanratty, Mansfield argued that Latham LJ's approach was inconsistent with R v
Pendleton but this was rejected by Lord Woolf who stated that Latham LJ's general
approach could be satisfactorily reconciled with that of Lord Bingham in Pendleton.
However, it would appear that the Court of Appeal in Hanratty and Craven did what the
House of Lords in Pendleton had criticised the Court of Appeal in Pendleton of doing
which was to stray beyond its true function of review and make findings which were not
open to it in all the circumstances. Indeed it came perilously close to considering
whether the appellant, in its judgment, was guilty. This can be implied by Lord Woolf's
conclusion that ‘....for reasons we have explained the DNA evidence establishes beyond
doubt that James Hanratty was the murderer.”"® And Latham LJ's conclusion that ‘the
only reasonable inference from [the blood stain] is that he was the person who thrust the
glass at Penny Laing thereby killing her.”'®® In Pendleton, this approach resulted in the
conviction being quashed but in Hanratty and Craven it resulted in the appeal being
upheld which implies that the Court is permitted to do this when adducing prosecution
evidence to uphold the appeal but should not when deciding whether fresh evidence
adduced by the appellant has made the conviction unsafe. This is illustrative of the
Court’s inconsistency and contradictions. These decisions are also difficult to reconcile
with the Court’s review function as it would appear that these should be decisions for a
jury. In Hanratty’s case it would be impossible to have a retrial because of the age of the
case and the fact that he is dead would arguably make it not in the interests of justice to
do so. But this case shows that when the Court is deciding the issue for itself it does
appear to usurp the function of the jury. But it does so from an inferior position of not
seeing or hearing the witnesses.

18 12001] 2 Cr App R 12.

"' Ibid, at 34.

82 5ee above, n. 171, at para 211.
183 See above, n.180, at para. 100.
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The case of R v Hanratty can be contrasted with that of R v Downing.'® Stephen
Downing was convicted of murder. The new evidence on appeal was from experts
relating to blood staining. Downing reported that he knew a woman had been attacked
and he was found at the scene as he worked in the cemetery where she was found. He
had blood on him at the time. During police questioning he admitted he had killed her
(he also admitted this to various Doctors) but during the trial he said that was not true
but he then admitted finding her after the attack and touching her breasts and between
her legs. The new evidence on appeal consisted of expert evidence that the blood
staining may have happened when he found her after the attack. This had not been fully
discussed at the trial in 1974. The other evidence on appeal was that the confession
should have been excluded from the trial because of the oppression with which it was
obtained. The Court quashed the conviction on the basis of the expert evidence on
blood staining and the fact that the confession evidence was not challenged at the trial.
During the judgment, Pill LJ stated:

‘This court is aware of the unlikelihood, on the face of it, of someone sexually
assaulting a badly injured woman, as the appellant admits he did, unless it was
he who had previously disabled her with sexual assault in mind. This court is
also aware of the confessions he made to several doctors in circumstances very
different from those in the police station. The presence of the appellant near the
scene and the nature of the weapon must also be borne in mind. It is not,
however, for this court to speculate as to what might have happened had the
fundamental defect, which we find to have existed in the conduct of the trial, not
been present. As Lord Bingham had recently underlined in R v Pendleton “the
question for its [the Court of Appeal’s] consideration is whether the conviction is
safe and not whether the accused is guilty.” In the somewhat bizarre
circumstances of this case we expressly do not address ourselves to the latter
question.""®®

It would appear by mentioning this that the Court considered this to be potentially
evidence that Downing had, in fact, committed the crime. But clearly the admission of
the confession was the overriding factor when deciding the conviction was unsafe. In

other cases in the sample,'®

the new evidence was rejected on the basis of other strong
prosecution evidence which appears to give the view that the evidence was rejected
because the Court’s view was the appellant committed the crime so the conviction was
not unsafe. In Hanratty, the Court clearly takes the view that he was guilty and upholds
the conviction. It would appear that Downing was fortunate to have his conviction

quashed.

The case of Pendleton does reinforce the view that the Court should be deciding on
safety and not guilt but how this works in practice is very difficult to ascertain. If the
Court is deciding on the validity of new evidence and deciding whether this made the

184 [2002] EWCA Crim 263.
'8 Ibid, para. 56.
"% R v McKee [2002] EWCA Crim 1498 and R v Thomas [2002] EWCA Crim 941.
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conviction unsafe, it is difficult to know what the thought process is if it is not one of
whether the appellant committed the crime. For those cases in the sample where the
jury impact test was applied, the decision making process is more transparent in terms
of considering whether, if the jury had that evidence, would they have found the
defendant guilty? That is not to say the conclusions on that matter are transparent as the
Court is making assumptions about jury decision making that cannot be tested. But at
least it is easier to determine what thought process is being used. When the Court is
deciding the issue for itself, it is difficult to work out what else it is deciding on other than
the guilt of the appellant or whether it believes the person should have been convicted. If
the Court is deciding that the new evidence would not have made any difference to the
jury verdict it is presumably agreeing that the verdict would still have been one of guilty.
This is particularly difficult for fresh evidence appeals because the appellant is
essentially arguing that he/she did not commit the crime so by implication the Court is
being asked to either agree with the adjudication of guilt by the jury and if not, quash the
conviction. Either way, the usurpation of the role of the jury in deciding the issue is
inevitable as illustrated above by Latham LJ in R v Craven. This can be illustrated by
looking at those cases in the sample where the Court decides the issue for itself and
allows the appeal.

The Court appeared to take a liberal approach in R v Roberts.'"® The appellant was
convicted of murder and at trial ran a defence of diminished responsibility and
provocation. The new evidence heard de bene esse was that of psychiatrists giving
evidence as to the appellant’'s personality traits. The argument on appeal was that the
defence of provocation had not been properly put to the jury and the psychiatric
evidence was evidence of the defendant's characteristics which the jury had not
considered in relation to provocation. The Court’s conclusion was that provocation was
not adequately canvassed before the jury. The Court accepted that this evidence was
not new as there was evidence before the jury of the defendant’s characteristics for the
purposes of diminished responsibility. Therefore, the jury had been aware of the
defendant’'s abnormality of mind but had dismissed the defence and convicted him of
murder. The Court stated that if the evidence at the trial, and the new psychiatric
evidence on appeal which had reinforced the psychiatric evidence before the jury, had
been appreciated there would have been a realistic prospect that the trial jury would not
have excluded provocation. The Court substituted a manslaughter conviction for one of
murder. This seems a particularly generous decision when there was psychiatric
evidence before the jury and the defence of provocation had been left to them. Whilst
the Court had heard ‘new’ psychiatric evidence on appeal this merely reinforced what
the jury had previously considered when rejecting the defence. It seems here the Court
was disagreeing with that jury decision and proceeding on the basis that provocation

'87(2002] EWCA Crim 10689.
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should have been successful. This shows the Court can intervene when it wants to but
does not do this too often.'®

There are other cases which potentially show a more liberal approach. In R v GB,'® the
Court heard evidence from a witness who claimed that the complainant in a rape case
had told her that she had made the whole thing up. The Court took the view that this was
‘highly material evidence’ and concluded that that made the conviction unsafe; in R v
Higgins,'® the new evidence was witness statements that had not been handed over to
the defence under the disclosure provisions. The Court quashed the conviction on the
basis that ‘the evidence that it was sought to call before us is certainly suggestive of the

possibility of a real miscarriage of justice;'’ 192

in R v Demir,” the Court accepted the
evidence of a person who had done some work on a video recording to enhance it for
the purposes of being able to identify whether the appellant was the person who
committed a stabbing. It was accepted that his opinion on the parties identified on the
film was a non-expert opinion. The conviction was quashed and a retrial ordered. There

was no discussion in the judgment as to why this evidence was not available at the trial.

These cases potentially show that the Court is capable of adopting a liberal approach
when deciding the issue for itself in line with Stafford and it is not just applying the jury
impact test that results in quashed convictions. The jury impact test resulted in four
convictions being quashed, but the Court deciding the issue for itself resulted in five
convictions quashed out of nine with one leave to appeal granted. Therefore, the jury
impact test does not necessarily provide a more liberal approach to deciding to allow the
appeal which may be unfortunate for those appellants whose counsel argue for it as a
more acceptable way of disposing with the appeal because of the Court's review
function.

The position in relation to fresh evidence after the 2002 sample will now be discussed in
order to ascertain whether there have been any developments.

Fresh evidence after 2002

A review of the reported judgments after the 2002 sample shows the situation with
regard to Pendleton is, unsurprisingly, contradictory. Just as in the 2002 sample, there
are judgments where the jury impact test has been used and there are judgments where
the Stafford approach has been used. What is clear is that the jury impact test has been
used far more often with Lord Bingham’s test cited as the one to apply generally in those

'% This case can be contrasted with R v Bedford [2002] EWCA Crim 893. In this case the Court was asked to
substitute a conviction of murder for manslaughter on the basis of provocation but the Court declined stating
that provocation was a matter for the jury and not the Court and a retrial was ordered.

18912002] EWCA Crim1483.

1% [2002] EWCA Crim 336.

9 ibid, para. 19.

'92 [2002] EWCA Crim 774.
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cases. This does not necessarily mean that the conviction will be quashed when that
test is used over Stafford as, as the 2002 sample shows, both approaches result in
quashed convictions.

The Stafford approach
The Stafford approach was reinforced in the judgement of R v Ahmed." In that case,

Mantell LJ referred to the case of R v Hakala and also R v Hanratty which had both
approved Stafford and cited with approval the speech from Judge LJ in R v Hakala
above." He stated ‘as is shown in Pendleton and Hakala it is for this Court to decide
whether or not the evidence should be accepted. If it is accepted, the question is then as
to its impact on the safety of the conviction.'"® This case illustrates the problematic
nature of fresh evidence appeals. The new evidence was recordings of telephone
conversations between the appellant's sister and a witness at trial. The telephone
conversations apparently revealed the witness saying she had given false evidence at
trial and she gave the name of the person who committed the murder. On the appeal,
the Court heard the tape recordings and the trial witness appeared in the Court via video
link and was examined in chief by the Crown and cross-examined on behalf of the
appellant. The witness told the Court she had spoken the truth at the trial. The Court
weighed up the evidence given at trial and concluded the witness was telling the truth at
the appeal and was lying in the telephone conversations. The Court was satisfied that
she lied during the telephone conversations because she was being threatened and
decided to dismiss the appeal. It appears in this case that the Court of Appeal is
intruding on the jury’s role in assessing the credibility and reliability of witnesses which
directly contradicts the Pendleton principle. In Pendleton, the House of Lords quashed
the conviction because it had held that the Court of Appeal had erroneously assessed
the credibility and reliability of witnesses. But it appears that this was acceptable for the
Court to do this in Ahmed. This should arguably have gone to retrial so the jury could
make the determination of whether she was truthful rather than the Court.

The Privy Council had the opportunity to review Pendleton in Dial and Dottin v The
State.'®® This was a death row case from Trinidad and Tobago. There was undisputed
information that an identification witness had lied at trial. The majority (three-two)
dismissed the appeal and Lord Bingham was in the majority. Lord Brown gave the
leading judgment and stated:

‘Wherever fresh evidence establishes that a material prosecution witness has
told a lie, the question arising for the appeal court's determination is whether
that realistically places the appellant's guilt in reasonable doubt; whether, in
other words, the verdict is now to be regarded as unsafe. That necessarily must

193 2002] All ER (D) 80.

% See above, n. 175.
1% See above, n.193, para 37.
198 12005] UKPC 4.
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depend upon all the evidence in the case. However barefaced the lie and
however central to the prosecution case the witness who told it, the Court of
Appeal is bound in law to address that question. Even in a case of capital
murder it cannot be right to allow an appeal, without more, simply on the basis
that the State's main witness has later been shown to have told an outright lie.

The court is not in such circumstances exonerated from undertaking its
analytical task. And if it remains sure of the appellant's guilt and upholds his
conviction, the court is not thereby to be regarded as having deprived the
appellant of due process.”"®’

Brown outlined the approach to use when determining fresh evidence appeals. He
stated:

‘In the Board's view the law is now clearly established and can be simply stated
as follows. Where fresh evidence is adduced on a criminal appeal it is for the
Court of Appeal, assuming always that it accepts it, to evaluate its importance in
the context of the remainder of the evidence in the case. If the court concludes
that the fresh evidence raises no reasonable doubt as to the guilt of the accused
it will dismiss the appeal. The primary question is for the court itself, and is not
what effect the fresh evidence would have had on the mind of the jury. That
said, if the court regards the case as a difficult one, it may find it helpful to test
its view 'by asking whether the evidence, if given at the trial, might reasonably
have affected the decision of the trial jury to convict' (Pendleton at p 83, para
[19]). The guiding principle nevertheless remains that stated by Viscount
Dilhorne in Stafford (at p 906) and affirmed by the House in Pendleton:

‘While ... the Court of Appeal and this House may find it a convenient approach
to consider what a jury might have done if they had heard the fresh evidence,
the ultimate responsibility rests with them and them alone for deciding the
question [whether or not the verdict is unsafe].'*®

It is not clear from this whether Lord Bingham was now retreating from his views in
Pendleton and following Lord Hobhouse's line of reasoning in Pendleton which
reinforced Stafford. There were two dissenting judgments from Lords Steyn and Hutton
which appeared to emphasise the jury impact test of Pendleton.

There have also been further cases that have followed Lord Hobhouse's reinforcement
of Stafford. In R v L,'® part of the fresh evidence was a file belonging to the National
Society for the Prevention of Cruelty to Children to whom one of the complainants had
complained about her Uncle who was convicted of raping her. Moses LJ stated:

‘It must be emphasised that the task of this court is not primarily focussed on the
question whether the disclosure of the file would have had an effect on the jury's
consideration. As to that there can be little doubt. But, as R v Pendleton
emphasises, the task of this court is to consider whether, in the light of the fresh
evidence, the conviction is unsafe.”®

' Ibid, paras. 42 and 43.

'%8 Ibid, paras 31 and 32. The cases cited were R v Hakala; R v Hanratty and R v Ahmed as authority.
1% 12005] All ER (D) 128.

20 jbid, para. 22.
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The Court decided in that case that it did not think the conviction was unsafe. In R v

21 the fresh evidence involved a witness who had made contact with

Steele and others,
the media about his involvement with the murder case. The Court reviewed Pendleton
and decided that the convictions were safe without any reference to the jury impact test.

In R v Malkinson,?® the Court followed Dial and Dottin. Gage LJ stated:

‘We remind ourselves that when receiving fresh evidence, the essential question
for this court, and ultimately the only question for this court, is whether, in the
light of the fresh evidence, the convictions are safe.”?®*

In R v B Moses LJ followed his judgment in R v L and reiterated his reinforcement of
Stafford. The appeal was allowed and he stated:

‘The correct test to be applied by the Court of Appeal when considering whether
or not to allow an appeal against conviction where fresh evidence had been
received on the appeal was the effect of the fresh evidence on the minds of the
members of the court, and not the effect that it would have had on the minds of
the jury. The test was whether the conviction was safe and not whether the
accused was guilty.’

This seems to be saying that if the Court is applying the jury impact test, it is assessing
the new evidence in relation to whether the appellant is guilty or not but if the Court is
assessing the new evidence itself it is then deciding if the conviction is unsafe. This
would clearly separate the role of the jury and the role of the Court. But it is difficult to
establish what the Court is considering when deciding if the conviction is unsafe other
than whether the appellant is guilty. As Lord Brown stated in Dial and Dottin above, the
decision in relation to fresh evidence is ‘whether that realistically places the appellant's
guilt in reasonable doubt; whether, in other words, the verdict is now to be regarded as
unsafe.” This seems to imply that the test of safety is whether the new evidence raises a
reasonable doubt about guilt; if it does the conviction should be quashed and if it does
not the conviction should be upheld. This should be the same whether the Court applies
the jury impact test or the Stafford approach. It is difficult to see how the Court decides
the conviction is unsafe without making its own assessment of the guilt of the defendant.
If this is the decision making process then it is hard to see how the Court is one of
review only in fresh evidence appeals.

Although the cases above show that the Stafford test was still being applied after
Pendleton, and applied authoritatively in the Privy Council case, there are numerous
cases to show that the jury impact test was also being applied to cases both allowed and
dismissed.

20112006] All ER (D) 308.

20212006] EWCA Crim 1891; [2006] Al ER (D) 93.
203 1bid, para, 37.

204 12007] All ER (D) 445.
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The jury impact test

A review of the reported fresh evidence cases that applied the jury impact test after the
2002 sample do not reveal any major differences from those discussed in the 2002
sample. Also, there do not appear to be any obvious reasons as to when this test will
result in the conviction quashed and when it will result in the conviction being upheld.
Those cases where the conviction was quashed will be considered first.

There were a number of cases where the Court used the jury impact test to quash the
conviction. For example, in R v Dennis and others,>®® R v Aspery,*® R v Jenkins* R v
Nawaz and others,”® R v P*® R v Vernett-Showers and others,*'° R v Holdsworth*'' R
v Cadman®? R v A2® R v Cullen,®™* R v Devaney,®"® and R v Wickens,*'® the Court
decided the evidence may have had an impact on the jury and quashed the convictions.
Some guidance on the Court's decision making was given in R v Maynard and others,?"’
In this case, evidence was given by a forensic document examiner who examined the
original police interviews and discovered that some of the records were fabricated.
There was also evidence from a trial witness saying he had lied at the trial. The
prosecution barrister, Victor Temple QC, argued that if the jury had accepted the police
evidence as truthful, then it must have accepted the discrepancies as errors. The Court
reviewed the speeches of both Lords Bingham and Hobhouse in Pendleton and Mantell
LJ stated:

‘In our view the argument of Mr Temple that the jury must have concluded that
the police had made a mistake with the recording times, requires us to “look into
the minds” of the jury and speculate as to their reasoning in a way that is clearly
forbidden by Pendleton. We ask ourselves instead whether the evidence of Dr
Hardcastle, if given at trial, might reasonably have affected the decision of the
trial jury to convict.’*'®

But later on he stated:

if the jury had cause to think that the record in the hard backed books on any
one occasion had been fabricated, it is at least likely that they would come to
doubt the integrity of all the interviews regardiess of whether they had been

25 2004] All ER (D) 05.
208 15004] All ER (D) 183.
27 12004] All ER (D) 295.
208 9007] All ER (D) 200.
20912007] All ER (D) 296.
21912007) All ER (D) 285.
211 12008] All ER (D) 03.
212 12008] All ER (D) 43.
213 15006] All ER (D) 431.
#412003] All ER (D) 151.
1512003] All ER (D) 63.
218 2003] All ER (D) 208.
2172003] All ER (D) 481.
28 bid, para 50.
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conducted by the same officers who had been involved in the first Dudley
interview.'

This appears to be speculating about jury decision making and it is not clear from fresh
evidence appeals when it is or not acceptable to do this.

There was further evidence of a more liberal approach in R v Dallagher,?*® where new
evidence as to the reliability of ear print evidence was accepted by the Court as it was
‘necessary and expedient in the interests of justice’ to receive it and in R v Fagan,?' the
new evidence was heard de bene esse. The Court reviewed Pendleton and Thomas LJ,
in response to the question of whether the new evidence might reasonably have affected
the decision of the jury to convict, stated:

‘Answering that question it seems to us that once it is accepted that we cannot
say that her evidence is incapable of belief, it must follow that a jury might take
the view that in the Iight of her evidence it might have made a difference to their
decision to convict.””

And in response to the evidence from another witness, Thomas LJ stated ‘we would be
usurping the function of a jury if we were to conclude that her evidence was not capable
of belief.??® But under section 23, the Court has to decide whether the evidence is or not
capable of belief. This seems to be saying that it is for the jury to determine whether the
evidence is or not capable of belief and whilst the jury do that at trial, the Court is asked
to do that on appeal which is yet more evidence of the Court's confusing role in fresh
evidence appeals. The appeal in that case was allowed.

These cases all show that the Court is able to be liberal on occasion. The cases where
the evidence is admitted de bene esse or in the interests of justice without considering
section 23 are all evidence of a liberal approach as some of these were. However, there
are not that many of those. These cases are all examples of evidence leading to the
appeal being allowed because the evidence may have had an impact on the jury,
however there are no clear guidelines as to why this may be. The Court’s consistent
claim that it decides whether the conviction is unsafe and not whether the appellant is
guilty gives rise to a number of judgments where the Court says it cannot speculate on
the decision making process of the jury at trial. But it then appears to do just that when
deciding that the new evidence may have had an impact on their decision at trial. It is
not entirely clear how the Court is able to decide whether the fresh evidence may have
had an impact on them without trying to ascertain why they made the decisions they did

29 1hid, 53.

22019002] All ER (D) 383.
22112008] EWCA Crim 2014.
222 1big, para. 37.
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with the evidence they heard and how this new evidence would have influenced that
decision. The cases since the 2002 sample that have applied the jury impact test to
dismiss the appeal will now be examined.

These appeals all potentially show the Court to be taking a restrictive approach. In R v

224

Maloney,”™ the appellant was convicted of murdering his wife who was found crushed

under the wheels of his car. The CCRC had referred the case with new evidence of an
expert on traffic accidents. The Court considered whether it should receive the evidence
and warned the CCRC against referring cases on the basis of the jury impact test. Auld
LJ stated:

‘The material test for the Court both in considering whether to “receive” the
evidence of Dr. Lambourn under section 23(1) and the appeal itself is whether,
under section 23(2)(b), “it may afford any ground for allowing the appeal”, that
is, for holding the conviction to be unsafe. The issue of unsafety, which by the
very meaning of the word, makes it difficult to distinguish from the notion implicit
in section 23(2)(b) of possible unsafety, is one for the Court in the light of the
evidence before the jury and the proposed fresh evidence; see R v. Trevor
[1998] Crim L.R. 652. The issue is not whether the Court considers, in the light
of the proposed fresh evidence, that a jury might conceivably have reached a
different decision if it had heard it. So, the Commission and the Court should
beware against adopting, consciously or unconsciously, a train of thought that
unless they can be certain the jury would have convicted had they heard the
proffered fresh evidence, the conviction must be unsafe. However, the Court, in
a case of any difficulty should usually “test their own provisional view by asking
whether the evidence, if given at the trial, might reasonably have affected the
decision of the jury to convict” - “the jury impact test”; see R v. Pendleton, per
Lord Bingham of Cornhill at paras. 18 - 19, and R v. Hanratty, at para. 93, citing
the judgment of Judge LJ in R v. Hakala [2002] EWCA Crim 730 at para. 11.2°

This seems to be sending a warning to the CCRC that the general approach of the Court
is the Stafford one so they should guard against just referring a case on the basis of the
jury impact test. These two approaches may cause difficulty for the CCRC if they think
that the Court may not be persuaded by the evidence but think the jury might be and
refer on that basis. It makes their job of applying the ‘real possibility’ test much more
difficult.

There were further cases where the appeal was upheld because the Court felt the
evidence would not have had an impact on the jury. For example, in R v Ambler® R v
Bartrip,”?’ R v Harper,”® R v Barnes,” and R v Rogers.®® In R v Probyn,®' the facts
were very similar to R v Maloney above. The appellant was convicted of murdering his

22412003] All ER (D) 277.
25 1bid, para. 45.
22619003] All ER (D) 206.
2712005] All ER (D) 420.
22819005) All ER (D) 134.
22912008) All ER (D) 268.
230 12006] All ER (D) 57.
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wife whose body was found in a car in a river. The prosecution case was that he had
propelled the car into the river after having made his wife unconscious. The evidence
was heard de bene esse and consisted of a witness who specialised in traffic accident
reconstruction to show that she had ended up in the river by accident. The appeal was
dismissed and Scott Baker LJ stated:

‘We bear in mind the warning of Lord Bingham that the test is not whether we
think the appellant is guilty but whether the conviction is safe. Whilst we cannot
look into the minds of the jury we cannot disregard the very considerable
circumstantial evidence which remains untouched by the fresh expert evidence.
The fresh evidence is based on assumptions, which in our judgment provide an
insufficiently firm foundation for that evidence to have affected the jury's
decision to convict.?*?

Scott Baker LJ seems to be saying here that the appeal is dismissed because there is
other circumstantial evidence in the case and also because the fresh evidence is not
strong enough to have made a difference to the jury’s decision. As he acknowledges, if
the Court is not to look into the minds of the jury, this does appear to be making
assumptions about what the jury would have decided. If the Court feels the
circumstantial evidence is strong then it is saying that the jury would have too and the
new evidence would not have had a difference. But how the Court makes this decision
without looking into the minds of the jury is not clear.

There were cases that were rejected as it appeared the Court did not believe the
evidence. In R v H,?*® the appellant argued on appeal that the complainant, his adopted
daughter, had made an earlier allegation of rape against him which she had admitted
was untrue. He had been convicted of raping her. Counsel for the appellant had a sworn
statement that neither he nor his solicitors had known about the retraction of an earlier
allegation. The Court rejected this evidence on the basis that it was not ‘fresh’ or ‘new’
as whilst it was willing to accept the appellant’s lawyers did not know about the retraction
it clearly did not believe that the appellant did not know. Also, in R v Speake,234 a
witness’ evidence was dismissed for not being capable of being credible or of affecting
the jury’s decision. These cases seem to directly contradict Thomas LJ in R v Fagan
above when he said ‘we would be usurping the function of a jury if we were to conclude
that her evidence was not capable of belief.’ It appears in these cases the Court is
deciding whether the evidence is credible which according to Thomas LJ is usurping the
role of the jury but section 23 requires the Court to decide whether the evidence is
capable of belief. This all adds to the confusion around how the Court decides fresh
evidence appeals and is evidence of its inconsistency.

22 hid, para. 80.
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These cases show that the jury impact test is as capable of resulting in convictions being
upheld as it is in them being quashed. Although the general view is that the jury impact
test is preferable because the Court deciding the issue for itself is more likely to lead to a
usurping of the role of the jury, these cases appear to be weighing up what the jury
would or would not make of the evidence so it is not overly clear what the differences
are between the approaches. It is fairly clear that the jury impact test is now being used
far more often than the Stafford approach. It is also fairly clear that the jury impact test
does not result in a necessarily more liberal approach because the number of
convictions quashed and upheld was fairly even. If there were differences between the
approaches in terms of the numbers they were negligible.

Summary

The evidence as to whether the Court is adopting a more liberal approach in the 2002
sample is contradictory. In the 1990 sample, there were twenty-three fresh evidence
cases and in the 2002 sample there were thirty-six. This appears to mean either that
more fresh evidence appeals are being brought to the Court or that more of the existing
number are getting through the leave filter. But the introduction of the CCRC has clearly
had an impact on this ground of appeal as ten of the cases in the 2002 sample were
CCRC referrals. As these cases do not need to go through the leave filter, it is difficult to
argue that the greater number of appeals in the 2002 sample is an indication of a more
liberal approach to the leave procedure.

During the leave process, the fresh evidence is considered on paper and it is also
considered on paper in the appeal before the Court decides to admit the evidence. In
1990 the evidence was admitted in 61% of appeals and in 2002 it was admitted in 50%
of appeals. Therefore, whilst there are a larger number of fresh evidence appeals in the
2002 sample, the evidence was admitted in fewer appeals. This is potentially illustrative
of a more restrictive approach in 2002. There is clearly the potential for problems with
the Court assessing the new evidence on paper. The Court generally uses the factors in
section 23 to dismiss evidence which can result in evidence being rejected which may
have been accepted if the judges had heard it in person. There are cases where the
Court hears the evidence in the interests of justice without considering the factors in
section 23 such as cases where the evidence is heard de bene esse. This potentially
shows a more liberal approach because the appellant does not have to cross the hurdie
of section 23 prior to the evidence being admitted. But these cases are rare with this
power not being consistently used. It is also not clear why it is used in some appeals and
not others. The factor in section 23 which appears to remain the most problematic for
appellants is the failure to adduce the evidence during the trial. If the Court takes the
view there was no reasonable excuse as to why it was not in the original trial it will
uphold the appeal even without hearing the evidence. The difficulty for appellants is that
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there is no clear guidance on what is considered to be a 'reasonable’ excuse and strong
evidence of innocence may be excluded on the basis that it was available at trial.

in 1990, there were four appeals allowed, fifteen dismissed or refused and two
adjourned for a full hearing. This equates to a success rate of 17%. In 2002, there were
nine appeals allowed, twenty-six dismissed or refused and one adjourned for a full
hearing. This equates to a success rate of 35%. This shows that despite evidence being
admitted in fewer appeals in 2002, there was a much higher chance of success in 2002.
This is potentially evidence that the Court was taking a more liberal approach to deciding
the appeal in 2002 even if it was taking a more restrictive approach to admitting the
evidence initially.

Both samples had the same most common ground being witnesses of fact. However, in
the 1990 sample these were the most successful but in the 2002 sample, expert
evidence was the most successful. This could be proof that there are now more appeals
brought on this basis and therefore more are likely to get through the leave filter. It could
also be proof that this type of evidence is more likely to be admitted by the Court. It is
also potentially evidence that the CCRC may be having an impact on this type of
evidence. If the Court is taking a more liberal approach to these appeals then this is
partly explained by the approach the Court takes to expert evidence and section 23 with
section 23 not being adhered to as strictly as it is with witnesses of fact.

The decision making process is divided into the Stafford subjective approach or the
objective jury impact test. As Malleson’s sample showed, the Stafford approach had
taken over from the earlier jury impact test approach. But as the 2002 sample showed,
the case of Pendleton had an impact on the Court in reaffirming the jury impact test.
However, Pendleton was not mentioned in every case and some of the judges were
clearly still applying the Stafford approach. Although leaving the judges to determine the
appeal as they wish does give flexibility, it shows the inconsistency of the decision
making process. As the comments of Lord Devlin above show, the jury impact test is
generally accepted as the preferred approach as the Court is supposedly not usurping
the role of the jury when applying it. But the judgments are not clear as to whether the
Court is or is not usurping the role of the jury. The judgments often make reference to
the Court’s role of deciding if the conviction is unsafe and not deciding if the appellant is
guilty, but when deciding if the conviction is unsafe, the Court must be deciding if the
new evidence raises a reasonable doubt about guilt. If this is the decision making
process, then the Court is usurping the jury's role when deciding whether the conviction
is unsafe based on new evidence. But this is to some extent inevitable in these appeals
as the Court is deciding on evidence that was never before the jury. This will be
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discussed in more detail in chapter nine when proposals to reform the Court are also
discussed.

The cases in the 2002 sample show that the Stafford approach was more likely to result
in the conviction being quashed so the jury impact test was not necessarily a more
liberal approach though 'the differences in number were small. The cases after 2002
show that the Stafford test is still being used and was, indeed, reaffirmed by the Privy
Council in Dial and Dottin. The majority included Lord Bingham who had earlier
emphasised the jury impact test in Pendleton. This may be evidence that Lord Bingham
was now rejecting his earlier pronouncements of the jury impact test in Pendleton as the
dissenting judges, Lords Steyn and Hutton, both argued should be the approach to fresh
evidence appeals. But the speech of Lord Bingham in Pendleton was essentially saying
that the Stafford approach was the correct one and the Court may use the jury impact
test in cases of difficulty to confirn what the judges had decided themselves. This is not
changing the fresh evidence test from Stafford to the jury impact test completely so it is
not surprising that Stafford continues to be used after Pendleton. It is not clear from the
judgments what is meant by ‘in cases of difficulty’ but the jury impact test is certainly
being used more often after the 2002 sample. This appears to show that the Court may
find it an easier decision making process because where the Court is deciding the issue
for itself it is making its own subjective decision on what it thinks of the evidence which is
straying into jury territory. But the difference between what the jury decides at trial and
what the Court decides on appeal is not clear. The Court appears to be speculating
about decisions the jury made at trial and coming to its own conclusions about what it
thinks of the trial evidence and the new evidence. On this basis, what is the difference
between the jury deciding on guilt and the Court deciding on safety as it would appear
they are the same thing? Again, this will be discussed further in chapter nine with
proposed reforms.

The cases in the 2002 sample and after the 2002 appear to confirm Malleson’s findings
that:

‘Taken together, the quantitative and qualitative data show that fresh evidence
cases are rare and treated with great caution by the Court. Only in very limited
circumstances will such evidence be admitted and if admitted, form the basis of
a successful appeal. Moreover, the Court rarely sets out the reasoning behind
its decisions about fresh evidence so that it is hard to discern in any detail what
the Court's approach is to this category of appeal’ (Malleson, 1993, p. 11).

It would appear therefore that there does not appear to have been a major change as a
result of the change of law in the CAA 1995. But there do appear to have been some
changes, both positive and negative, which are possibly attributed to the CAA 1995. The
Court's approach still appears to be driven by its deference to the jury verdict and its
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reverence for the principle of finality but the Court's review function and decision making

process can also contribute to a restrictive approach.

If the reviewing of the conviction merely requires the Court to decide if there was
evidence the jury could have convicted on then fresh evidence appeals are at odds with
this function. If new evidence was freely admitted on appeal then this would be straying
into retrial territory which, as the Donovan Committee stated, was ‘a function which
Parliament did not intend it to discharge, and for which it is in any event inadequately
equipped.’ This prevents the Court looking into the merits of the case as it focuses on
whether the jury could have convicted and not whether the jury should have convicted.
This is most apparent in fresh evidence cases because the appellant is arguing he/she
did not commit the crime so an unsafe fresh evidence conviction is one more likely to be
assumed to be factual innocence if overturned. And these are the cases deemed
‘exceptional’ by Naughton as discussed in chapter one that ‘miscarriage of justice
discourse’ is focused on and more likely to bring reforms. A more interventionist
approach may be required with more use of the power of the Court to hear the evidence
de bene esse. This would mean the appellant not having the restriction of section 23
when deciding whether to admit the evidence and the Court perhaps being more
persuaded by oral evidence than evidence given on paper. But arguably what is required
is a more fundamental reform and this will be discussed in chapter nine.

In chapter six, the appeals where there is no fresh evidence and no procedural

irregularity will be analysed. These are generally known as the ‘lurking doubt’ ground of
appeal.
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CHAPTER SIX: APPEALS BASED ON THE
CORRECTNESS OF THE JURY VERDICT: ‘LURKING
DOUBT’

Similarly to fresh evidence appeals, ‘lurking doubt’ appeals are also based on errors of
fact. For these appeals, the argument essentially is that the jury made a mistake and the
appellant was wrongly convicted as he/she did not commit the crime. These appeals are
particularly difficult for the Court because there is no new evidence and no procedural
irregularity so the Court is essentially reviewing the evidence given at trial and deciding
whether the conviction is unsafe. As discussed in chapter three, these appeals have
tended to cause difficulty because of the Court’s deference to the jury verdict and its
reluctance to admit that the jury made an error and convicted the wrong person. These
appeals also cause difficulty because the decision making process of the Court is not
necessarily conducive to determining these appeals. This chapter will analyse the
lurking doubt grounds from the 1990 and 2002 samples, and will also outline the
common law tests that the Court has developed to determine these appeals. There will
then be an analysis of the decision making process set out in the judgments to ascertain
the approach the Court takes. This will be necessary to determine whether a restrictive
approach is taken to these appeals and if so, where the problem lies. There will also be
an analysis of the law after 2002 to see whether there have been any more recent
developments which shed light on the Court's approach.

The historical approach to lurking doubt appeals will now be discussed in order to put
the 2002 cases in context.

The historical approach to lurking doubt appeals

Before the CAA 1966, the Court could quash the conviction where the verdict of the jury
was unreasonable or could not be supported by the evidence.?® In deciding this, the
Court formulated the objective test of whether there was evidence before the Court on
which a reasonably-minded jury could have convicted.?® The fact that the judges
themselves were doubtful about the verdict was not of itself thought sufficient to justify
quashing it. Lord Goddard, the then Lord Chief Justice, summed up the pre-1966
position in R v Hopkins-Husson:**"

.......... It has been held from an equally early period in the history of this court
that the fact that some members or all the members of this court think that they
themselves would have returned a different verdict is again no ground for
refusing to accept the verdict of the jury, which is the constitutional method of
trial in this country. If there is evidence to go to the jury, and there has been no

25 Section 4(1) CAA 1907.
28 p v Pattinson and Laws 58 Cr. App. R. 425.
%734 Cr. App. R. 47.
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misdirection, and it cannot be said that the verdict is one which a reasonable
jury could not have arrived at, this court will not set aside the verdict of guilty
which has been found by the jury.”*®

The Court’s reluctance to substitute its own subjective opinion for the jury’s verdict was
criticised by JUSTICE in their 1964 report on criminal appeals (JUSTICE, 1964, p. 22).
The JUSTICE Committee identified the Court's approach as the problem but the
Donovan Committee, which was set up by the Government in 1965 to evaluate the
working practices of the Court, believed that the problem lay more with the wording of
the statute. The Committee stated (Donovan Committee, 1965, para. 141): 'If there be
some defect in the situation which requires to be remedied, the defect lies in the
statutory language rather than in its judicial interpretation.” In order to rectify the
problem, the Committee proposed that the Court should be given the express power to
allow an appeal where ‘upon consideration of the whole of the evidence, it comes to the
conclusion that the verdict is “unsafe and unsatisfactory” ‘(para. 149) which was enacted
in the CAA 1966. This test had been proposed during the debates on the CAA 1907 but
had been defeated as the words proposed were ‘too loose and obscure.” The Committee
felt that in spite of the rejection of the words ‘unsafe and unsatisfactory’ the Court
sometimes acted as though this was the proper test to apply to a jury’s verdict and had
quashed a verdict, which it considered to be unsafe and unsatisfactory, in spite of there

being some evidence to support it (para. 147).2%°

This view was confirmed by the Lord Chief Justice, Lord Parker during the debates on
the 1966 Criminal Appeal Bill. He stated that on many occasions he had used the words
‘in all the circumstances of the case, the Court has come to the conclusion that it is
unsafe for the verdict to stand.’ He went on to say that:

‘This is something which we have done and which we continue to do, although it
may be we have no lawful authority to do it. To say that we have not done it, and
we ought to have power to do it is quite wrong. It is done every day and this is
giving legislative sanction to our action.?*’

So the confusing and contradictory picture that emerged was that the majority of judges
seemed to be applying the objective test of whether there was evidence before the Court
on which a reasonably-minded jury could have convicted. But according to the debates
on the 1966 Bill, a number of judges were also applying the subjective test of whether
they themselves thought the conviction was unsafe and unsatisfactory.

28 5ee also R v Chalk which followed R v Hopkins-Husson where the trial judge granted a certificate that the
verdict of the jury was unreasonable. The Court dismissed the appeal holding that the Court would never
substitute its own opinion for that of the jury. [1961] Crim L.R. 326.

%9 citing R v Wallace 23 Cr. App. R. 32.

240 1.1.Debs, 12 May 1966, col. 837. Concurring opinions were given by Lord Morris (col. 843), Lord Pearson
(col. 824) and Lord Stowhill (H.L. Debs, 21 June 1966, col. 247).
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As stated by JUSTICE (1989, p. 50), in enacting the ‘unsafe and unsatisfactory’ ground
it would appear that Parliament intended in 1966 to impose on the whole Court a duty to
form its own subjective opinion about the correctness of a conviction, notwithstanding
the fact that no criticism could be made of the conduct of the trial. It would appear that
this had the desired effect as Knight reviewed every judgment of the Court from 1st
October 1966 to 31st January 1968 and concluded that there were cases where the
language of the Court displayed a wider and more sensitive preparedness to interfere
with the jury’s verdict, where probably pre-1966 they would not have interfered (1970, p.
135).

The leading case is R v Cooper*' where the Court considered the scope of the new
‘unsafe and unsatisfactory’ power. Lord Widgery stated:

s it is, therefore, a case in which every issue was before the jury and in which
the jury was properly instructed, and, accordingly, a case in which this Court will
be very reluctant indeed to intervene. It has been said over and over again
throughout the years that this Court must recognise the advantage which a jury
has in seeing and hearing the witnesses, and if all the material was before the
jury and the summing up was impeccable, this Court should not lightly interfere.
Indeed, until the passing of the Criminal Appeal Act 1966 it was almost unheard
of for this Court to interfere in such a case.

However, now our powers are somewhat different, and we are indeed charged
to allow an appeal against conviction if we think that the verdict of the jury
should be set aside on the ground that under all the circumstances of the case it
is unsafe and unsatisfactory. That means that in cases of this kind the Court
must ask itself a subjective question, whether we are content to let the matter
stand as it is, or whether there is not some lurking doubt in our minds which
makes us wonder whether an injustice has been done. This is a reaction which
may not be based strictly on the evidence as such; it is a reaction which can be
produced by the general feel of the case as the Court experiences it.’**?

The effect of this judgment was that the test the Court applied was no longer an
objective one as the Court now had to apply the subjective test of ‘did the Court itself
feel a doubt’ and if it did, the jury's verdict should be set aside.

The House of Lords discussed the Cooper case in Stafford v DPP.?** Viscount Dilhorne
referred to Lord Widgery’s speech as ‘the effect of section 2(1)(a)’ though he declined to
say what the correct approach should be, as he felt the Court should be given a free

21 1969) 53 Cr. App. R. 82.

2250e also R v Lake (1977) 64 Cr. App. R. 172 where Lord Widgery espoused his ‘lurking doubt’ test again:
‘Once you have decided that the rules of procedure were followed and there remains the only residual
question of whether there is a lurking doubt in the mind of the Court, such doubts are resolved not, as | say by
rules of thumb, and not arithmetic, but they are largely by the experience of the judge concerned and the feel
which the case has for them.’

243 Stafford v DPP [1974] AC 878.

109



hand in determining what was ‘unsafe and unsatisfactory as the Act gave the Court a
choice about the appropriate test.?**

Lord Devlin commented on the dangers of the Court adopting a wide interpretation of the
formula ‘unsafe and unsatisfactory.’ He argued that although the words could be put to
good use, they were also ‘insidious’ and must be ‘kept under control.” To do this, he
argued, judges had to remind themselves that the words were not intended to transfer to
the judge the power and function of the jury. The satisfaction of the judge was not a
substitute for the satisfaction of the jury but a requirement added to it (Devlin, 1979, p.
200). Devlin feared that the CAA 1966 had increased the power and significance of the
judges and undermined the role of the jury to the point where ‘people may begin to ask
themselves whether there is any longer a need for a criminal jury’ (p. 115).

Lord Devlin need not have worried. As discussed in chapter three, the general
consensus has been that the reluctance of the judges to usurp the role of the jury has
inhibited their use of the ‘lurking doubt' ground of appeal. In their 1989 report on
miscarriages of justice, JUSTICE stated that in its experience of assisting with appeals
against conviction, the lurking doubt power had made very little difference to the way in
which the Court decided appeals. In giving evidence to the Committee, the then
Registrar of the Criminal Division of the Court of Appeal, Master Thompson, said that the
‘lurking doubt’ principle was not implicit in the term ‘unsafe and unsatisfactory’ and that
the Court had to have regard to the language of the statute, which did not speak of a
‘lurking doubt.’ He said that some of the senior judges did not regard Lord Widgery's
interpretation as authoritative (Justice, 1989, para. 4.16). JUSTICE was only able to find
six reported cases since Cooper when the Court had quashed the conviction on the
grounds that there was a lurking doubt because the conviction was against the weight of
the evidence, and where nothing had arisen since the trial.?*

In later cases the concept of a ‘lurking doubt’ remained but the wording changed. For

246

example, in R v Wellington~™ Lord Lane CJ explained:

‘We have to consider the matter as it has been presented to us and to decide
whether, in the light of the further arguments which we have heard, the verdict is
safe and satisfactory or whether we feel a reasoned or substantial unease about
the finding of guilt.’

Although in other cases, the judges have preferred to adopt the language of the statute.
In R v Maguire,2*” Stuart-Smith LJ stated ‘we have ourselves not found it helpful to seek

24411973] 3 All ER 722, 764.

8 R v Pattinson and Laws 58 Cr. App. R. 417; R v Thome and Others 66 Cr. App. R. 6; Rv Lamb 71 Cr. App.
R. 198; Rv Thompson 74 Cr. App. R. 315; R v Pope 85 Cr. App. R. 201; R v O’Leary (1988) Crim L.R. 827.
248 (1991) Crim L.R. 543.
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an answer to the question of whether we think the verdicts were unsafe or unsatisfactory
by posing some other question.’

The lurking doubt ground was discussed by the Royal Commission on Criminal Justice

The Royal Commission on Criminal Justice

The RCCJ discussed that they ‘fully appreciate the reluctance felt by judges sitting in the
Court of Appeal about quashing a jury’s verdict’ as ‘the jury has seen all the witnesses
and heard their evidence; the Court of Appeal has not.’ But their conclusion was that:

‘Where, however, on reading the transcript and hearing argument the Court of
Appeal has a serious doubt about the verdict, it should exercise its power to
quash. We do not think that quashing the jury’s verdict where the court believes
it to be unsafe undermines the system of jury trial. We therefore recommend
that, as part of the drafting of section 2, it be made clear that the Court of Appeal
should quash a conviction, notwithstanding that the jury reached their verdict
having regard to all the relevant evidence and without any error of law or
material irregularity having occurred’ (RCCJ, 1993, p. 171).

The RCCJ clearly wanted the Court to take a more liberal approach to these appeals
and as discussed in chapter one, the test proposed by the RCCJ was whether a
conviction ‘is or may be unsafe.’ This was rejected by the Government who preferred a
simpler ‘is unsafe’ test. In a consultation paper issued after the RCCJ report the
Government stated that it accepted that ‘it is right that the Court’s freedom to act on a
“lurking doubt” should be preserved’ (Home Office, 1994, para. 12) and in its response
to the RCCJ, the Government stated that the concept of lurking doubt was incorporated
into the unsafe ground. But the debates on the 1995 Criminal Appeal Bill showed there
was concern that although the ‘is or may be unsafe’ test would have broadened the
Court’s approach to the lurking doubt ground, the ‘is unsafe’ ground would restrict it. As
discussed in chapter one, it had been suggested that prior to the enactment of the 1995
CAA, the Court was acting under the Cooper standard and adopting a more liberal
approach. The aim in changing the law, therefore, was to encapsulate this supposed
more liberal approach. In light of this, research was required in order to determine the
status of the ‘lurking doubt’ ground after the enactment of the CAA 1995 to see whether
it had been incorporated into ‘unsafe’ and also to see whether the Court was taking a
more liberal or restrictive approach to this ground of appeal.

The first interpretation of the new safety test was in R v Graham.?® The Lord Chief
Justice, Lord Bingham appeared to suggest that the lurking doubt ground had been
incorporated into the new test. He stated:

24711992] 2 All ER 433.
248 (1997) 1 Cr. App. R. 302.
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‘This new provision is plainly intended to concentrate attention on one question:
whether, in the light of any arguments raised or evidence adduced on appeal,
the Court of Appeal considers a conviction unsafe. If the court is satisfied,
despite any misdirection of law, or any irregularity in the conduct of the trial or
any fresh evidence, that the conviction is safe, the court will dismiss the appeal.
But if, for whatever reason, the court concludes that the appellant was wrongly
convicted of the offence charged, or is left in doubt whether the appellant was
rightly convicted of that offence or not, then it must of necessity consider the
conviction unsafe. The court is then subject to a binding duty to allow the
appeal.’ 2

This speech was cited with approval by Rose LJ in R v Dures, who agreed with
counsel's argument that ‘even when a trial has been conducted properly without any
misdirection of law and no new significant evidence has subsequently come to light, this
Court may still conclude that a verdict is unsafe.’ However, two years later in R v F,!
the Court appeared to suggest that lurking doubt was no longer a valid ground of appeal.
Roch LJ stated:

‘The phrase ‘lurking doubt’ is not now, in our opinion, a proper approach.
Parliament in section 2(1) of the Criminal Appeal Act 1968, as amended by the
Criminal Appeal Act 1995, has laid down a simple test. In our view it is
undesirable to place a gloss on the test formulated by Parliament which has the
advantage of brevity and simplicity. The approach of this Court to the question
which this Court has to decide on an appeal against conviction in any particular
case should not be allowed to become an accretion to the simple and clear test
set out in the statute which counsel may urge this Court to follow in future
cases.’

But it was not clear whether Roch LJ was saying that the phrase ‘lurking doubt’ was no
longer valid or whether the concept of lurking doubt was not incorporated into the new
unsafety test. If he was saying the latter then this directly contradicted the views of the
Government in enacting the test and the view of the Lord Chief Justice, Lord Bingham,
as discussed above. Lord Bingham reiterated his view in R v Criminal Cases Review
Commission ex p Pearson,?*? which was decided after F, thereby reinforcing that lurking
doubt had been incorporated into the ‘unsafety’ test. So it would appear that, despite
the judgment in F, the lurking doubt ground has been incorporated into the unsafety test.
Therefore, empirical research was needed in this area to determine whether the
amendments to the fresh evidence provisions have brought about any changes to the
Court’s approach to these appeals. As the above shows, the Court's approach to these
appeals has largely been described as restrictive. But just as with fresh evidence
appeals, without a normative baseline in which to measure the Court's approach it can
be difficult to determine whether the Court is taking a restrictive approach as it is difficult
to ascertain whether more convictions should be quashed. With that in mind, the

9 1hid, 308.

20 (1997) 2 Cr. App. R. 247, 259.
21 (1999) Crim L.R. 306.

%2 11999] 3 All ER 247, 258-259.
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judgments in this chapter will be analysed in terms of whether it is possible to say
whether the Court is being restrictive or liberal and if so, whether that approach can be
attributed to the changes in the 1995 Act.

The 1990 and 2002 sample of judgments

Malleson’s research for the RCCJ (Malleson, 1993) revealed that the possibility of a
‘lurking doubt’ was referred to directly in eight out of 300 appeals. She found that in two
of those the Court held there was no lurking doubt:

‘There is no feature in our judgment in this case which gives rise to any lurking
doubt in our minds as to whether an injustice has been done.’ Jenkins 9/4

..... it does not give rise to any lurking doubt.’ Horridge 9/2

Malleson found that in a further two cases the phrase ‘lurking doubt’ was not referred to
directly, but the Court appeared to have the principle in mind:

‘We have no uneasy feeling about the result.’ Wyatt 16/1

‘There are no features which cause us disquiet.” Gottesman 22/1

Malleson also found that in six cases the Court held that there was a ‘lurking doubt’
sufficient to render the conviction unsafe and unsatisfactory (citing four of them):

‘The anxiety we feel about this case is such as to indicate to us that there is a
lurking doubt that the verdict was unsafe and unsatisfactory.’ Dudley 16/2

‘It leaves us with a lurking doubt as to the safety of the conviction.’ Ettiene 8/2

‘Looking at the whole matter, we believe this case is one which at the end of the
day there is a lurking doubt.’ King 15/2

‘There may be a lurking doubt.’ Payne 14/6

There was one case in the 1990 sample that directly referred to the Cooper case:

‘In the end we must look at the case as a whole and ask ourselves, in the words
of Widgery L.J. in Cooper, whether we are left with a lurking doubt.” Wallace
2717
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Malleson states (p. 12) that in the few cases where the principle was raised, the Court
adopted a surprisingly unrestrained approach to the problem of deciding whether they
were, at the end of the day, happy to let the judgment rest and, in one case,
acknowledged the essentially subjective question which lurking doubt cases raised. She
cited the following:

‘Lurking doubt cases always demand of the Court, as has been said, an
exercise in pure judgment.’ Knight 5/7

Malleson found (p. 12) that in lurking doubt cases the grounds relied upon tended to be
very general, such as: the identification evidence was weak; that the judge should have
ruled that there was no case to answer after the prosecution evidence had been
adduced, or that the verdict was unsafe and unsatisfactory overall. Only one lurking
doubt case involved fresh evidence, suggesting that the Court usually reserved the
lurking doubt principle for cases that share the same features as the Cooper case where
the appeal was founded on the claim that the jury’s direction was wrong despite the
absence of any new material or failing on the part of the judge. Her conclusions were:

‘The fact that the principle was directly or indirectly raised in only 10 of the 281
appeals which were finally decided suggests that lurking doubt cases constitute
a relatively small proportion of appeals, although interestingly the number of
such cases was substantially higher than those identified in similar research
carried out for Justice in 1989. The Court appears to regard the principle as a
last resort for those cases where no criticism can be made of the trial, yet
concern about the justice of the conviction still lingers. Its reluctance to interfere
with the jury’s verdict undoubtedly inhibits the Court from expanding this
category of appeal’ (Malleson, 1993, p.12).

The 2002 sample of judgments revealed that the principle of lurking doubt was referred
to directly or indirectly in seven of the 300 appeals, with one allowed and six dismissed
or refused. In the one appeal allowed, lurking doubt was not actually raised as a ground
of appeal but the concept of lurking doubt was referred to by the judges when quashing
the conviction:

‘At the end of our reading, all three members of this Court have an uneasy
feeling about the safety of these convictions and that unease must register in
allowing this appeal against conviction.’”>

Lurking doubt was directly referred to in five of the six appeals dismissed or refused with
one appeal referring directly to the Cooper case:

%53 R v Marsh [2002] EWCA Crim 1497.
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‘The third point raised is that this Court should have a lurking doubt about the
safety of the conviction ... .We have come to the conclusion that there are no
doubts about the safety of the conviction.'?**

‘In those circumstances we conclude....that we feel neither a lurking doubt nor
reason for substantial unease about these findings of guilt.”®

‘There is no possibility, in our judgment, of applying the lurking doubt exception.
We are satisfied that the verdicts are not even arguably unsafe.”?*

‘We do not feel a lurking doubt about the verdicts.”*’

‘The final matter which we have considered is Mr Evans’ submission that, when
all the evidence is added up....should lead us, that is to say this Court, to what
can be summarised as a lurking doubt in the Cooper sense. We are not left with
such a doubt.”®

The sixth appeal merely argued that ‘the convictions are unsafe’ which was listed as a
separate ground of appeal, amongst others, but was not referred to by the judges when

refusing the application as it was a renewed application to appeal.*®

This research confirms that, despite the ruling in R v F, the concept of lurking doubt has
been incorporated into the safety test and is still a valid ground of appeal. The samples
show very similar numbers in terms of lurking doubt grounds argued with ten out of 300
appeals in the 1990 sample and seven out of 300 appeals in the 2002 sample. This may
indicate that changing the test to ‘unsafe’ has not had an impact on this ground of
appeal. However, the 1990 sample shows that in six out of the ten appeals that raised
the principle of a lurking doubt, the conviction was quashed whereas only one out of
seven appeals was quashed in the 2002 sample. This may suggest that whilst the
safety test did not have any impact in terms of numbers of appeals arguing lurking doubt
grounds, the judges are now taking a much more restrictive approach in terms of when
it will result in the conviction being quashed.

In two of the cases in the 2002 sample, the lurking doubt ground was the only ground of
appeal, R v McGuirk and R v Baig. In R v McGuirk, the Court reviewed the evidence that
the witnesses gave and the Court highlighted the difficulties that lurking doubt cases
cause. The Court upheld the conviction and Kay LJ stated:

24 R v Morris [2002] EW CA Crim 158.

2% R v McGuirk [2002) EWCA Crim 861.

%6 R v Baig [2002] EWCA Crim 823.

%7 R v Martin [2002) EWCA Crim 1214,

28 2 v Graham [2002] EWCA Crim 1296.

%9 R v Brownlie/Heemskerk [2002] EWCA Crim 921.

115



‘It seems to this court that this court is in no position, having heard none of the
witnesses, to in any way conclude that the jury could not reach the verdicts that
they did.”*°

This case confirms that if there is no procedural irregularity and no fresh evidence, then
the appeal court is reluctant to interfere. Malleson’s view was that the Court’s deference
to the jury verdict clearly has an impact on this ground of appeal. The 2002 sample
appears to confirm this. The Court’s deference is based on two factors. The Court does
not see or hear the trial witnesses, it reviews the case on paper. Therefore, it takes the
view that the jury were in a much better position to view their credibility. Also, as the
Court frequently states, issues of fact are for the jury to determine as the Court reviews
the safety of the conviction. If the Court is being asked to reconsider the same evidence
before the jury then it is not allowed to take a different view of that evidence because
that contravenes the Pendleton principle, as discussed in chapte