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Abstract

ABSTRACT OF JACK J. COE’s PhD THESIS

International Commercial Disputes are Distinctive and
Often Exceedingly Intricate

The classic influences which make private international law
and international business planning multifaceted render
international business disputes challenging to dissect and
resolve. Conflicts of regulation and putative mandatory laws
coincide with multiple languages, cultures, currencies, and
interests to generate disputes that pose special problems and
implicate tremendous resources. Given these realities, arbitra-
tion has emerged as an important fixture in international
business planning. States have an interest in being able to offer
suitable mechanisms to promote the arbitral process.

The FAA Is Outmoded and Discourages Selection of
the United States as A Neutral Situs

The main body of the work argues that the Federal Arbitration
Act of 1925 should be replaced by the UNCITRAL Model
Law for disputes characterized as “international.” The present
statutory regime is fragmentary and complex; there are many
arcane intersections between federal and state law and no
centralizing, unifying framework. Anecdotal accounts suggest
that these negative attributes discourage selection of the United
States as a neutral venue for international arbitration.

The UNCITRAL Model Law is the Apt Replacement
for the FAA as to International Disputes

The Model Law was drafted by experts, is balanced in its
accommodation of the common law and civil law traditions, is
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becoming increasingly well tested, provides a framework
which is familiar to non-Americans and not greatly at odds
with existing U.S. doctrine. The arguments against it are, on
balance, not compelling, especially given that the basic Model
can be augmented to account for certain matters dictated by the
U.S. Constitution and by recent developments.
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1975, reprinted in COMMERCIAL ARBITRATION FOR THE
1990s App. 7 (R. Medalie ed., ABA: 1991).

Mexico City Convention = Inter-American Convention on the
Law Applicable to International Contracts, reprinted in 33
I.LL.M. 732 (1994).

NAFTA = North American Free Trade Agreement, effective
January 1, 1994, reprinted in 32 1.L.M. 289 (1993).

New York Convention = Convention of the Recognition and
Enforcement of Foreign Arbitral Awards, 10 June 1958.

Rome Convention = EEC Convention on the Law Applicable
to Contractual Obligations of 19 June 1980, [1980] OJ C
282.

IV. Statutes, Model Laws and Uniform Laws

Arbitration Act 1996 = England and Wales, reprinted in 36
I.LL.M 165 (1997).
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California’s International Title (or Act) = California Title 9.3:
Arbitration and Conciliation of International Commercial
Disputes (1988), Cal. Civ. Proc. Code §§ 1297.11 et seq.
(West 1992 & Supp. 1996) (sometimes also referred to as
“California’s 1988 Act™).

FAA = The Federal Arbitration Act 1925, 9 U.S.C. §§1-16,
201-08, 301-307 (as periodically amended).

UAA = Uniform Arbitration Act, adopted National
Conference of Commissioners on Uniform Laws 1955
(amended 1956, presently being revised).

Model Law = UNCITRAL Model Law, adopted by the U.N.
Commission on International Trade Law on June 21, 1985.

RICO = Racketeer Influenced and Corrupt Organizations Act,
18 U.S.C.S. § 1961 et seq. (Law Co-op. 1991 & Supp.
1995).

UCC = Uniform Commercial Code

V. Institutions

AAA = American Bar Association

ALI = American Law Institute

CPR = Center for Public Resources

IBA = International Bar Association

ICC = International Chamber of Commerce

ICCA = International Council for Commercial Arbitration
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LCIA = London Court of International Arbitration
PCA = Permanent Court of Arbitration
SCC = Stockholm Chamber of Commerce

UNIDROIT = International Institute for the Unification of
Private Law

UNCITRAL = United Nations Commission on International
Trade Law

WIPO = World Intellectual Property Organization

V1. Rule Formulations and Miscellaneous Texts

AAA International Rules = AAA International Arbitration
Rules (April 1, 1997).

AAA Commercial Rules = AAA Commercial Arbitration
Rules (July 1, 1996).

IBA Ethics for Arbitrators = IBA Ethics for International
Arbitrators.

ICC Rules = ICC Arbitration Rules (Jan. 1, 1998).
LCIA Rules = LCIA Arbitration Rules (Jan. 1, 1998).

UNIDROIT Principles = UNIDROIT Principles of
International Commercial Contracts (1994).

WIPO Rules = WIPO Arbitration Rules (Oct. 1, 1994).
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NOTE REGARDING CITATION STYLE

In general, this work follows THE BLUEBOOK A UNIFORM
SYSTEM OF CITATION (5th ed.) (the “Harvard Bluebook™).
Departures from this standard occur throughout, however, to
accommodate the abbreviations noted above and to retain some
of the conventions of the BLUEBOOK’s fourth edition.
Certain apparent inconsistencies are purposeful, such as the use
of “art.” in treaty references as distinct from “Art.” for all
other sources. References are to pages unless otherwise
indicated (e.g., by use of “para.”). U.S Supreme Court cases
are referred to either using the above abbreviations or—to
identify exact pages—by providing the reporter, the case’s
short name and the specific page (but no date). Other case
citations follow the BLUEBOOK.

American spelling and punctuation are used except that
quotations are presented in their original form.
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Foreword

AUTHOR’S FOREWORD

The year 2000 will mark—rather inconspicuously—the passage of
roughly one decade since the question of reforming the Federal
Arbitration Act (FAA) by reference to the UNCITRAL Model Law
generated learned debate within the American arbitration
community.* 1ronically, the interim has been characterized by
remarkable reform activity outside the United States and astonishing
inertia within its borders; the debate continued abroad, leaving in
the United States only apparent stalemate. The intervening years
have only strengthened the author’s belief that reform, while not a
matter of dire emergency, is inevitable.> So too have they brought
the recognition that the UNCITRAL Model Law is far more than
a quick-fix for lesser-developed countries bereft of modern statutes
and of expertise sufficient to remedy their plight; dozens of
states—of all stripes—have now embraced it,> accounting for “more
than one quarter of the world’s territory.” Other states, though not
adopting the Model Law, have borrowed liberally from it.

This work explores modern characteristics of international
commercial arbitration, time-honored and emerging issues
associated therewith and the implications of the foregoing for

! The leading essayists were Kolkey, 1 Amer. Rev. Int’l Arb. 491
(1990)(favoring Model Law adoption) and Messrs. Rivkin and
Kellner, id. at 535 (against adoption).

2 As Kolkey wrote in 1990:

The world has changed dramatically since 1925 when the FAA was
first enacted. The surprise is that the law has lasted as long as it has,
not that it is in need of reform today.

1 Amer. Rev. Int’l Arb. at 534.

3 Model Law states are listed at Chapter 8, § 8.6 (notes).

¢ Correspondence with Professor James E. Byrne, Commercial Law
Association, May 24, 1998 (on file with author).
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arbitral reform in the United States. It notes in particular the
renewed promise of the UNCITRAL Model Law as a paradigm for
modernizing the American regime applicable to international
disputes.

Organizationally, this monograph proceeds from general to
specific, endeavoring to create context and foreshadowing before
engaging in detailed discussion. To achieve word economy, the
abbreviations in the preceding table will be employed.’

5 Infrequently occurring authority, however, will be cited in full.
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Chapter 1

BUSINESS PLANNING—SELECTED THEMES
IN THE GLOBAL CONTEXT

Chapter Contents

1.1 Introduction

1.2 Interdependence and the Global Marketplace

1.3 The Transnational Planning Milieu

1.4 Moderating Influences

1.5 Traditional Mechanisms and Cyber-Commerce

1.6 Transnational Business Disputes—Implications of the
Foregoing

1.1 Introduction

International business disputes originate and complete their
course among forces that make them distinctive and often
exceedingly complex. This chapter selectively introduces
features of the international business environment that bear
upon dispute settlement. Though merely an impressionistic
outline, it provides a backdrop for the chapters that follow.

1.2 Interdependence and the Global Marketplace
1.2.1 IN GENERAL
Business perspectives and strategies have become transna-

tional' to an unprecedented degree in response to the develop-
ment of international markets and the infrastructures that serve

! The literature sometimes distinguishes among “global,” “interna-
tional” and “transnational.” Unless otherwise indicated, however,
those terms will be used interchangeably in this work.
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them. Even small investors are now regularly advised to
consider their options in global terms,? as has long been done
by their institutional counterparts.® Stock exchanges are now
widely dispersed* and companies, large and small, plan their
fund-raising accordingly.’ Computerization and advances in
telecommunications,® in turn, allow myriad transactions to
occur on a 24-hour basis’ and with unprecedented speed.®
Concurrently, the world’s financial and equity markets demon-

* See M. Sesit, Why It’s Time for Investors to Think Globally, Wall
St. J., Apr. 23, 1993, at C1, Cl4.

3 See generally B. Longstreth, A Look at the SEC’s Adaptation to
Global Market Pressures, 33 Colum. J. Transnat’l L. 319 (1995).

4 See Scott & P. Wellons (3d ed.) 32-52 (excerpting Report of the
Staff of the SEC on the Internationalization of Securities Markets
(1987)).

> See D. Braverman, U.S. Legal Considerations Affecting Global
Offerings of Shares in Foreign Companies, in Norton & Auerback,
at 14.

¢ E.g., J. Keller and M. Carnevale, Clear Message: MCI-BT Tie Is
Seen Setting Off a Battle In Communications, Wall St. J., June 3,
1993, at Al (international alliances among long distance carriers
intended to “globalize” corporate communications); see also W.
Sechrest, Six Global Business and Financial Trends: A Lesson about
Interconnectedness, in Norton & Auerback at 20 (discussing the
impact of a “global network of instantaneous information”).

7 See generally S. Hunter, The Status and Evolution of Twenty-Four
Hour Trading: A Trader’s View of International Transactions,
Clearance, and Settlement, 4 B.U. Int’l L.J. 15 (1986).

8 Cf. J. Norton and C. Olive, Globalization of Financial Risks and
International Supervision of Banks and Securities Firms: Lessons
Jrom the Barings Debacle, 30 Int’l Law. 301 (1996).
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strate both remarkable interdependence’ and persistent
innovativeness.

Transnational approaches to market development and direct
investment are now prevalent. Prompted by various factors and
encouraged by receding trade barriers,'' businesses large and
small increasingly look beyond familiar territory and traditional
arrangements; in the process, new forms of international
collaboration and foreign presence have emerged as have new

® See, e.g., One World, One Market, U.S.News & World Rep., Nov.
10, 1997, at 40 (“Three markets, three time zones, same con-
cerns...”).

10 See Scott & Wellons (3d ed.) at 32-41.

!!' Multilateral and regional processes have been underway for decades.
Of paramount importance is the process induced by the General
Agreement on Tariffs and Trade (GATT), 55 U.N.T.S.187
(effective Jan. 1, 1948) through which have occurred substantial
reductions in tariff and non-tariff barriers, understandings affecting
non-tariff barriers and commitments on services, trade-related,
aspects of intellectual property and numerous other subjects bearing
on market entry. The above undertakings embrace 50-plus separate
texts linked together by a single integrating document—The World
Trade Organization (WTQO) Charter. See Jackson et al., at 316-17.

The fifteen-member European Union (EU) is the most sophisticat-
ed of the regional arrangements now functioning. It exists to
enhance within the Union the flow of goods, services, capital, and
persons. Its quasi-federal evolution has pursued legal and economic
integration that is both geographically and politically “wide” and
systemically “deep.” Its potential for expanded membership (perhaps
to include many Eastern European states) and tightening affiliation
with the remaining European Free Trade Association (EFTA) coun-
tries portend a process that will carry well into the next century.
Standard references include: T. Hartley, THE FOUNDATIONS OF
EUROPEAN COMMUNITY LAW (3d ed. 1994); D. Lasok, LAW AND
INSTITUTIONS OF THE EUROPEAN COMMUNITIES (6th ed. 1994).
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terms to describe them."? Nation states too are being coun-
seled to “align their policies with the forces of globalization by
embracing reforms [and] liberalizing markets. . . .”"

For its part, the multi-national corporation (MNC)—a fabled
and variously defined player—continues to be a principal
steward of wealth and technology, a potent force in currency
markets," and a cardinal vehicle for global development.*

Given the foregoing, it was to be expected that lawyers and
law firms would become “globalized;” and so they have. To
cultivate new clients and serve existing ones in their operations
abroad, many firms have established branch offices, formed
alliances with distant firms and pursued similar initiatives.'®

12 “Strategic alliance,” and “outsourcing” are now part of standard
business jargon. See generally M. Yoshino & U. Rangan, STRATE-
GIC ALLIANCES (1995). v

3 IMF Annual Report: 1997 24 (discussing improved global prosperity
linked to “rapid integration of national economies worldwide
through trade, financial flows, technology spillovers, information
networks and cross-cultural currents”).

“ Multinationals as Mini-banks: Major Players in Their Own Right
(Survey), Fin. Times, May 27, 1986, at VII.

'» Recognizing these realities, developing states typically welcome
affiliations with such enterprises. For some countries, this has
required a repudiation of the anti-MNC rhetoric and disquieting
policies of not long ago. Cf. Guidelines on the Treatment of Foreign
Direct Investment, 7 ICSID Foreign Inv. L.J. 295, 297 (1992) and
Report to the Development Committee, id. at 315-16 (World Bank
project to educate host governments).

16 See, e.g., S. Goldberg, The British Go Global, A.B.A. J., Apr.
1993, at 51.
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1.2.2 CYBER-TRADE—THE EMERGING PHENOMENON

The advent of the internet and its immediate appeal among
traders and consumers alike has spawned a phenomenon that
has permanently altered the landscape of international trade."’
“Born global”, electronic commerce takes many forms, direct
and indirect,' and is remarkably dynamic. It is “now rapidly
expanding into a complex web of commercial activities
transacted on a global scale between an ever increasing number
of participants, corporate and individual, known and unknown,
on global open networks. . . .”"*

The modalities of product promotion and delivery are
integrally part of the sea change now underway. Fluidity,
innovation and hybridization are the principal characteristics of
the emerging mechanisms, which remain built largely but not
exclusively upon the Internet.?

1" See generally Adams; EC Commission, A European Initiative in
Electronic Commerce, Communication of April 16, 1997 (hereinaf-
ter European Initiative). '

'8 In “direct” electronic commerce intangible goods and services are
delivered on-line. “Indirect,” e-commerce by contrast, entails
transactions in tangible goods and services, delivered. European
Initiative at 4.

' Id. at para. 6. Thus there has already developed “a wide array of
innovative virtual businesses, markets and trading communities.” Id.
at paras. 8-9. In many industries, outsourcing over the internet has
become commonplace. Id.

2 Promotion of electronic commerce includes activities and media
other than the Internet which is “rapidly federating other forms of
electronic commerce” and is generating new forms “by combining,
for example, digital television infomercials with Internet response
mechanisms (for immediate ordering), CD-ROM extensions (for
memory intensive multimedia demonstrations).” Id. at para. 8.
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Predictions vary, but one forecast envisions web-generated
sales alone to account for US $300 billion in annual global
revenues by the year 2000.%' Others place the number consid-
erably higher.”? The obstacles that remain to exponential
growth in on-line commercial relations are more technical than
legal. In particular, the privacy and security that consumers
and commercial entities desire will require greater accessibility
to existing technologies—such as digital certification®—and
greater harmonization among existing protocols.*

Not surprisingly, cyber-trade poses fundamental questions
of trade policy.” Should it be free of all but public health and
safety regulation? Should it be brought formally within the
WTO (GATT) process? How is it to be reconciled among
competing national tax systems? And, how can increasingly
sophisticated encoding technologies best be subjugated to
national and international security imperatives?*

? Chasia at 2.

2 One research firm predicts in the business-to-business market alone
(excluding consumer sales) revenues of over $700 billion will be
generated from “web commerce.” Adams at 44.

B Digital certificates are software applications designed to prove one’s
identity in cyber-space so as to qualify for a particular transaction.
Adams at 42.

# Digital certificates are issued by certificate authorities (CAs). There
is at present no international standard for such certificates. One CA
may not verify another CA’s certificate; so, the vouching process
may break down. Id.

® See generally A Framework for Global Commerce (White House:
July 1, 1997) (arguing for a minimalist approach to regulation).

% See, e.g., O. Ullman, The FBI vs Silicon Valley, Bus. Week, Sept.
29, 1997, at 47 (exports of encryption technology problematic).
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1.3 The Transnational Planning Milieu
1.3.1 THE REGULATORY ENVIRONMENT

No single source dispenses “global” commercial law, either
regulatory or judicial. Rather, national legal systems individ-
ually develop substantive rules aimed at such conduct as each
deems to be within its prescriptive jurisdiction.?” This lack of
centralization means that, despite certain influences tending to
unify national law, rights and duties may change as activities
cross state boundaries. In addition, because jurisdictions such
as the United States purport to give extraterritorial effect to
certain laws affecting business,?® regulatory overlap and
conflict sometimes occur.”® Thus, one commentator predicts:

[t]he future conflicts of laws will not so much be a problem of
choice between contractually agreed rules and imperative rules

77 Concerning prescriptive (or “legislative”) jurisdiction. See Born,
LITIGATION at 493-544.

% Under the often discussed “effects” doctrine, activities occurring
outside the U.S. territory can be subject to U.S. regulation if they
affect U.S. interstate or foreign commerce. See United States v.
Aluminum Co. of Am. (Alcoa), 148 F.2d 416, 443 (2d Cir. 1945)
(the seminal case; Sherman Act applied to conduct intentionally
affecting U.S. commerce). EU authorities have also embraced the
doctrine in administering EU Competition law, as have certain
national authorities. See R. Weintraub, INTERNATIONAL LITIGATION
AND ARBITRATION PRACTICE AND PLANNING 354 (1997).

» See § 1.4.2 infra and notes thereto, discussing Hartford Ins. (1993)
(holding extraterritorial application of antitrust law permissible; no
restraint imposed by comity).
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having binding character, but a problem of choice between two
sets of rules both of which have a loi de police character.*

U.S. antitrust and securities laws are but part of a distinctive
regulatory patchwork addressing the morals of the international
marketplace. Other well-known components are the Foreign
Corrupt Practices Act (FCPA),* certain antiboycott laws,*
the Export Administration Act and the highly controversial
Helms Burton Act.®

In Western Europe, the basic regulatory pattern constructed
along national lines is augmented, and sometimes preempted,
by European Union law,* which affects most aspects of com-
mercial endeavor within the Member States. Competition Law,
once a primary focus, is now but one source of concern; of

% S. Jarvin, Arbitration of Antitrust and Competition Issues—An
Overview of the Situation in Some Major Western Jurisdictions,
(1994) Y.B. Arb. Inst. Stockholm Ch. Comm. 55, at 86; cf. J.
Baselow, Conflicts of Economic Regulation, 42 Amer. J. Compar.
L. 423 (1994) (discussing need for refinements in conflicts doctrine
given coexistence of national laws addressing international transac-
tions).

3' The FCPA prohibits bribes and certain other payments to foreign
officials. 15 U.S.C.A. §§ 78dd-1, 78dd-2, 78m, 78ff (1977)
(amended 1988). See generally J. Impert, A Program for Compli-
ance with the Foreign Corrupt Practices Act and Foreign Law
Restrictions on the Use of Sales Agents, 24 Int’l Law. 1009 (1990).

32 The Internal Revenue Code (§ 999) and the Export Administration
Act provide penalties for those who cooperate in boycotts against Is-
rael. See, e.g., 50 U.S.C.A. app. §§ 2407, 2410 (1991) and 15
C.F.R. §769.2(a) (1993) (Prohibitions against refusals to do
business and against furnishing various types of information). See
also T. Burton, Caught in the Act, Wall St. J., Mar. 26, 1993, at
A1 ($6.6 million in fines against U.S. company).

3 See, e.g., M. Wilkey and C. Giesze, Helms-Burton: Two Viewpoints
26(2) ABA Int’l L. News (Spring 1997) at 1, 5.

% See generally Jackson et al. at 185-214.
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equal importance are EU environmental® and consumer
protection measures®* and numerous other areas treated in
regulatory detail. The increasingly intricate labyrinth®’ re-
quires full-time monitoring and specialist assistance.*® Other
regions, of course, present their own challenges.

1.3.2 TRAPS FOR THE UNWARY

A move from domestic to international operations exposes an
enterprise to various new forms of regulatory, commercial and
political risk. In anticipating these, domestic analogues take the
business planner only so far. There are, for example, the
special protections given by law to one class of participants vis
a vis another; in a generic sense both the dealer protection
laws known in Western Europe* and the partial immunity

% See, e.g., Council Regulation 1734/88, 1988, O.J. (L155) (on
export and import of certain dangerous chemicals); Council Regula-
tion 3322/88, 1988, O.J. (L297) (on certain chlorofluorocarbons and
halogens that affect the ozone layer). '

3% For example, Member States’ laws now contain provisions making
product suppliers liable without proof of fault for personal injury
resulting from defective products. See Council Directive 85/374,
1985 O.J. (L374).

7 Several forms of EU legislation are used in the process. The
principal modalities are Council Directives and Regulations. See
Hartley, supra note 11, at 107-10.

% Cf. A Guide: Solicitors of England and Wales 9 (1994) (“to advise
clients on European Union matters, about 40 English solicitors’
firms have set up offices in Brussels while others have formed
associations with lawyers in Belgium and other Member States™).

% See A. Saltoun and B. Spudis, International Distribution and Sales
Agency Agreements: Practical Guidelines for U.S. Exporters, 38
Bus. Law. 883, 914-916 (1983) (Table of Protective Legislation).
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given to sovereigns® fit under this heading. The standard list
of potentially surprising elements also includes low the levels
of protection still given to intellectual property in some
jurisdictions,” the loss of profit that may accompany a
currency’s fluctuation in value” and numerous regulatory
interventions such as exchange controls* and export prohibi-

tions.*

% See generally Restatement (Third) § 451 et seq.

41

42

43

In states where protection is available, treaties have facilitated access
to it. The Paris Convention for the Protection of Industrial Property,
March 20, 1883, revised Stockholm, Jul. 14, 1967, 21 U.S.T.
1583, 1629, 1631, T.I.A.S. No. 6923, 828 U.N.T.S. 305, is arche-
typical. It requires nondiscriminatory (or “national”) treatment (id.,
art. 2.) and establishes a priority rule, under which those who have
duly filed an application (e.g., for a patent) in one member country
enjoy a period of priority during which to file in other Union coun-
tries (id., art. 4). The TRIPs accord reached during the Uruguay
Round of GATT built upon these first principles, improving the
general level of protection on a global basis. In some countries,
however, protection, remains weak. See J. Woo, New Trademark
Laws in Asia Are Less Effective Than Firms Hoped, Wall St. J.,
Feb. 16, 1994, at BS.

See generally R. Weisweiller, INTRODUCTION TO FOREIGN Ex-
CHANGE ch. 12 (1983). For the unprotected, a bargain once
propitious may become onerous, making the temptation to breach
nearly irresistible.

See International Monetary Fund, Exchange Arrangements and Ex-
change Restrictions, IMF ANNUAL REPORT (1991) (listing over 120
countries which utilize some form of exchange control). To lessen
investor apprehension, modern foreign investment codes and
bilateral investment treaties often contain provisions guaranteeing
liberal conversion and repatriation of initial investment and earnings.
See, e.g., the U.S.-Argentina Bilateral Investment Treaty of Novem-
ber 14, 1991, Article V, reprinted in 31 1.L.M. 124, 132 (1992).
Business planners combine general risk assessment techniques with
anticipatory contract drafting and insurance to hedge against the
foreseeable. See W. Hannay, Drafting Arbitration, Choice of Law,
Force Majeure and Termination Clauses in International Transac-
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1.3.3 CROSS-CULTURAL AND LINGUISTIC ELEMENTS

The lore of international business bristles with anecdotal ac-
counts attesting to the impact of cultural dynamics on interna-
tional business relations. Added to the above-mentioned
regulatory elements are others that both prompt disputes and
make them more difficult to resolve. Particularly prevalent are
linguistic issues. In verbal modes, complexity and potential for
dispute enlarge when parties do not share the same mother
tongue, since the collaborative processes that form, administer
and adjust an understanding are highly dependent on relative
parity.® The written word may fair no better; nuanced but
significant impediments such as false cognates, inaccurate
translations, and disputes over the priority of texts may plague
the relationship from the outset.*

Non-linguistic cross-cultural influences can also be influen-
tial. Such elements are manifold.*’ Different conceptions of
business ethics, negotiation style, gender roles, eye contact,
gestures, personal space, the elderly, lawyers, alcohol, reli-

tions, in Battram & Goldsweig at 131. R. Allison, PROTECTING
AGAINST THE EXPROPRIATION RISK IN INVESTING ABROAD ch. 3
(1988).

% See generally Salacuse at 28-33. At a minimum, disparities in lin-
guistic abilities will slow negotiations. Poor enunciation and limited
vocabulary impede discussion and can result in serious misunder-
standings. Id. at 29. The use of interpreters may retard the process
further, while changing significantly the dynamics of the negotiation.
Id. at 28-30.

% For examples, see Fox at 129-30.

4 See Foster (passim); The Economist, Business Bribes, in ESSEN-
TIALS OF BUSINESS ETHICS 390 (P. Madsen & J. Shafritz eds.,
1990); T. Griffin & W. Daggatt, THE GLOBAL NEGOTIATOR 171
(1990); Salacuse (passim).
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gion, personal hygiene, truth-telling, privacy, gift-giving,
punctuality and profit often promote differing habits and sensi-
bilities, enforced in some cases through government interven-
tion.* Naturally, such diverse perspectives can lead to friction
when potential partners try to forge and maintain a business
relationship.*

Legal cultures may also diverge when lawyers from varied
backgrounds interact, producing both conflicts in style® and
serious misunderstandings. The latter often result from
oversimplification® and faux amis.*

“® Please Don’t Show Your Lingerie in Iran, Even If It’s For Sale,
Wall St. J., June 21, 1995, at 1.

¥ Often, it is the mundaneness of a given practice that ushers in
controversy. The existence of different calendars or the way in
which dates are communicated, for example, may prompt serious
misunderstandings. Consider, for example, the international fax that
states that the goods being requested must be delivered no later than
1-2-96. Does it refer to January 2 or February 1? Europeans will
generally differ with Americans as to the answer.

0 Contract drafting styles provide a well-known illustration. Foster at
292 (contrasting the “tomes” written by American attorneys with the
brief “memorandums of understanding” issued by Chinese drafters).
Matters of form may of course mask fundamental differences in
methodology. In some legal systems a brief contract reflects the civil
law conception that the relevant code’s standard provisions augment
the writing, thus obviating excessive detail.

! The notion of “a sale,” or due diligence, for example, may mean
vastly different things to lawyers trained in different legal systems.
W. Chu, Cross-Border M & A, Bus. L. Today, Jan./Feb. 1997, at
8, 9 (due diligence outside of the United States may be relatively
abbreviated).

2. An American lawyer may assume (quite wrongly) that the civil
law’s notary is essentially a notary public. See S. Baker and T.
Barassi, The International Notarial Practitioner, 24(4) ABA Int’l L.
News (1995); K. Zweigert & H. Kotz, AN INTRODUCTION TO
COMPARATIVE LAW (2d ed., T. Weir, trans., 1992).
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1.4 Moderating Influences
1.4.1 IN GENERAL

Although the transnational legal environment lacks perfect
integration, making for an unsystematic patchwork of national
legal regimes in occasional overlap and conflict with each
other, several forces ameliorate what might otherwise be an
international legal environment ruled predominantly by national
idiosyncracies. First, systems sharing the same ancestry have
a common core of substantive and procedural approaches that
influence both statutory and nonstatutory sources of law.>
Additionally, even among systems with different traditions, a
measure of cross-pollination has produced some similarity.>*

1.4.2 JUDICIAL TEMPERING

Decades of diplomatic interchange and the influence of
scholars have gradually led some American courts to develop
thoughtful approaches to potentially exorbitant regulation, par-
ticularly in considering its application to the activities abroad

A common ‘tradition,” however, does not imply, necessarily,
predictable uniformity in rules and procedures; rather the similarity
is most apparent in the study of attitudes and methods. See J.
Merryman, THE CIVIL LAW TRADITION 1-5 (2d ed. 1985).

3 See R. Schlesinger, COMPARATIVE LAW: CASES-TEXT-MATERIALS
9-25 (4th ed. 1979). The author is informed that the team of
comparative law specialists drafting Kazakstan’s Commercial Code
is being greatly influenced by the Commercial law of Louisiana!
Conversation with Professor Christopher Osakwe, American team
member, September 1997.

40



Chapter 1: Global Context

of non-American entities. In construing legislation, for
example, the U.S. Supreme Court has endorsed the pre-
sumption that, absent a clear indication to the contrary, statutes
are intended not to be applied extraterritorially.”> Among
federal courts, a second method of subduing potential conflict
has also been evident—the weighing of foreign and domestic
interests. Especially in relation to antitrust law, the presence
of foreign elements and the interests of other states have been
judicially assessed in delimiting legislative reach.*

Perhaps the tempering analysis that has received the most
attention is the Ninth Circuit’s Timberlane”’ formula. That
three-step “jurisdictional rule of reason” requires a district
court to consider not only the aims and magnitude of the
conduct in question but also seven factors bearing upon
comity.®® At present, however, the extent to which such a
comity analysis is available to federal courts is subject to

% EEOC, 499 U.S. at 247.

% See generally Hawk at 118-57.

7 Timberlane Lumber Co. v. Bank of Am., 549 F.2d 597 (9th Cir.
1976) (Timberlane I); 749 F.2d 1378 (9th Cir. 1984) (Timberlane
IID. For criticism, see Hawk at 122, 133-35.

% These are:

the degree of conflict with foreign law or policy, the nationality .
or allegiance of the parties and the locations of principal places of
business of corporations, the extent to which enforcement by
either state can be expected to achieve compliance, the relative
significance of effects on the United States as compared with
those elsewhere, the extent to which there is explicit purpose to
harm or affect American commerce, the foreseeability of such ef-
fect, and the relative importance to the violations charged of
conduct within the United States as compared with conduct
abroad.

Timberlane I, 549 F.2d at 614 (footnote omitted); Timberlane III,

749 F.2d at 1384-86.
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question in light of the U.S. Supreme Court’s Hartford
Insurance decision, which held that a district court may not
decline to exercise jurisdiction on comity grounds where the
acts of the foreign defendants were not compelled by foreign
law; it mattered not that the activities in question were lawful
in the state in which they took place.”

A third maxim promoting self-restraint has been endorsed by
the U.S. Supreme Court in refining the law of in personam
jurisdiction over foreign entities; it has instructed lower courts
to assess the reasonableness of jurisdiction by balancing several
factors—including the burdens on the defendant in defending
in a distant foreign legal system and the “interstate judicial
system’s interest in obtaining the most efficient resolution of
controversies.”® The Court quoted with approval the lan-
guage of Justice Harlan written two decades earlier: “Great

% Hartford Ins., 509 U.S. at 798. It was not denied by the defendants
that their joint policies on the provision of reinsurance would have
substantial effects in the United States. Their conduct, however, was
lawful in England where it took place. The four dissenting justices
argued that a court construing the Sherman Act’s reach should
consider the regulatory interests of foreign states. The opinions
when compared illustrate the sharp divisions and conceptual thicket
associated with extraterritorial jurisdiction. See A. Lowenfeld,
Conflict, Balancing of Interests and the Exercise of Jurisdiction to
Prescribe, 89 Amer. J. Int’l L. 42 (1995). Hartford has been relied
upon by the First Circuit in condoning a criminal prosecution arising
from acts “committed by foreign nationals [entirely] outside U.S.
territory.” J. Gibeaut, Sherman Goes Abroad, A.B.A. J., July 1997,
at 42 (noting U.S. v. Nippon Paper Indus., 109 F.3d 1 (1st Cir.
1997).

% Asahi, 480 U.S. at 115 (quoting Worldwide Volkswagen v.
Woodson, 444 U.S. 286, 292 (1980).
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care and reserve should be exercised when extending our
notions of personal jurisdiction into the international field.”*

1.4.3 UNIFICATION AND RAPPROCHEMENTTHROUGH TREATIES

The interstate compact is another vehicle for minimizing
conflict, both among regulatory authorities® and in private
international law generally. In the latter context, treaties have
unified substantive rules and methods for their selection by
following one of two basic approaches: the first constructs
agreed-upon choice of law principles to be followed in pre-
scribed situations so that a given set of facts will produce in all
participating fora the same choice of law outcome;® the
second method unifies the substantive rules themselves so that
where applicable, the treaty supplies the rule of decision

 Id. at 115 (quoting United States v. First Nat’l City Bank, 379 U.S.
378, 404 (1965) (Harlan, J., dissenting)). One can legitimately
question whether the Court’s pronouncement in Asahi, a personal
jurisdiction case, is consistent with its unwillingness in Hartford to
incorporate comity into prescriptive jurisdiction analysis.

€ Information sharing and similar forms of cooperation among states
have emerged. See M. Mann et al., International Agreements and
Understandings for the Production of Information and Other Mutual
Assistance, 29 Int’l Law. 780 (1995); see also Competitions Laws
Co-operation Agreement 1991 (EEC-USA) (EEC-USA) (Sept. 23,
1991), reprinted in 30 1.L.M. 1487 (1991).

% The 1980 Rome Convention is a leading example of this approach.
For helpful essays, see CONTRACT CONFLICTS—THE EEC CON-
VENTION ON THE LAW APPLICABLE TO CONTRACTUAL OBLIGA-
TIONS: A COMPARATIVE STUDY (P. North ed., 1982); see generally
North & Fawcett at 459-521; Hague Applicable Law Convention
and A. von Mehren, Explanatory Report, Hague Conference on Pri-
vate International Law, Proceedings of the Extraordinary Session,
October 1985 (1987).
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common to the participating fora.* Under each approach, to
the extent wide adherence is achieved, forum shopping loses
much of its utility. As importantly, throughout the life of the
commercial agreement the parties can assess their rights and
duties by reference, directly or indirectly, to a common set of
principles.

144 .A;N'A'I;IONAL USAGES AND PRINCIPLES

A final unifying influence warrants mention—the adoption of
common usages. According to some observers, the internation-
al business community has elevated many habitual practices
and understandings to a species of contemporary lex mercato-
ria.® Modern usages taking on this character operate in
certain international financing arrangements such as letters of
credit and are seen in the customary understandings conveyed
by particular trade terms such as “FOB” and “CIF.”% Pri-

® The 1980 Sales Convention, which the United States and approxi-
mately 50 other states have ratified, is an example of this technique.
For literature, see P. Windship, The U.N. Sales Convention: A
Bibliography of English-Language Publications, 21 Int’l Law. 585
(1987).
% As Professor Goode explains, the original law merchant:
subsisted as a distinct source of law, administered by its own
mercantile courts, before ultimately becoming absorbed in the
common law itself. The maritime courts, the courts of Fairs and
Boroughs and the Staple courts, in company with other commer-
cial courts of the Middle Ages, determined disputes not by English
domestic law but according to ‘general law of nations’ based on
mercantile codes and customs. . . .
R. Goode, COMMERCIAL LAW 31-32 (1986) (footnote omitted). The
doctrine is more fully discussed in Chapter 4.
% See generally H. Bermann, The Law of International Commercial
Transactions, 2 Emory J. Int’l Disp. Resol. 235, 246-65 (1988).
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vately sponsored publications have captured and reinforced
some of the more well established expectations. The text
known as INCOTERMS, for instance, catalogs and fixes
accepted meanings for frequently used trade terms.%’ Parties
who wish to adopt an international standard and to clarify
certain details while avoiding needless prolixity can simply
employ the appropriate INCOTERM.. When doing . so, they.
agree in short-hand fashion upon a series of standard rights and
duties.

Another formulation, though rather new, is proving to have
a substantive impact on international commercial arbitration:
Principles of International Commercial Contracts, a text spon-
sored by UNIDROIT for application, inter alia, when the
contracting parties specifically so designate, or, optionally,
when they stipulate the lex mercatoria or other a-national
source to govern their rights and duties.® The UNIDROIT
Principles are revisited in Chapters 4 (§ 4.9.4) and 11

(§ 11.2).

1.5 Traditional Mechanisms and Cyber-Commerce

The modern influence of technology upon commerce is
pervasive and growing; traditional policy and legal paradigms

7 INCOTERMS are published by the International Chamber of
Commerce (ICC). ICC Publication No. 460 (1990).

8 See Schmitthoff at 66-67. An analogous publication sets forth stan-
dard rules governing letter of credit operations. ICC Publication No.
500 (1993).

% UNIDROIT published the final text in 1994. It is reproduced with
learned commentary in Bonell.
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are under constant pressure to adapt.” As noted earlier,” the
time-honored international sales model under which tangible
goods are bargained for and received through exchanges of
paper documents is being eclipsed by electronic practices.
These raise a host of questions. Can the parties form a fully
enforceable contract on the internet? What record of the
‘transaction is required to preserve the rights and duties of the
parties? The UNCITRAL Model Law on Electronic Commerce
of 1996 bears testimony to the importance of these issues.”
In the same vein, the ICC has formulated “E-terms,” a text
analogous to its highly successful INCOTERMS project, for
use in electronic commerce.” These and related develop-

™ Cf. J. Wilke and B. Gruley, Is Antitrust Relevant in This Digital
Age? Wall St. J., Oct. 22, 1997, at 1 (noting challenges facing anti-
trust enforcers in a digital age).

™ Section 1.2.2.

2 UNCITRAL Model Law on Electronic Commerce (1996) reprinted
at 35 I.L.M. 202 (1997) (hereinafter UNMLEC); see also H.
Burman, Introductory Note, id. at 197. Its seventeen articles treat a
variety of matters including elements of offer and acceptance, (Art.
11) the method by which signature and writing requirements can be
met by “data messages” (Arts. 6 and 7) and the admissibility and
weight as evidence of such messages (Art. 9). In principle, the law
is designed to apply “to any kind of information in the form of a
data message used in the context of commercial activities” (Art. 1).
Data message is defined as: “information generated, sent, received
or stored by electronic, optical or similar means including, but not
limited to, electronic data interchange (EDI), electronic mail,
telegram, telex on telecopy” (Art. 2(a)). An EDI “means the
electronic transfer computer to computer of information using an
agreed standard to structure the information” (Art. 2(b)). The
official notes recommend that “commercial” be given a broad
interpretation “so as to cover all relationships of a commercial
nature whether contractual or not.”

" Burman, supra note 72, at 199.
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ments’ deserve monographs of their own. Nonetheless, little
imagination is required to appreciate how a digital, increas-
ingly-paperless commercial environment will dictate the types
of disputes that arise and the persons and methods called upon
to resolve them. Aspects of these questions are discussed in
Chapter 6.

1.6 Transnational Business Disputes—Implications of the
Foregoing

Almost by definition, international commercial disputes present
manifold intricacies not found in domestic business quarrels,
a distinctness often reflected in the mechanisms called upon to
settle them. As will be seen, however, generally these mecha-
nisms are not fundamentally different from those serving
domestic commerce; rather, they have merely been tailored to
the international milieu sketched above. These themes are more
fuin discussed in the next chapter.

™ The race to legally structure the digitized world is further evidenced
by the UCC’s new draft Article, 2B. It will govern “licenses” i.e.,
agreements granting access to information. See ALI, Discussion
Draft on UCC Article 2B, April 14, 1997, § 2B-102. The draft
(which contains nearly 100 sections) assumes that transactions
involving the right to use intangibles, such digital information, are
substantively and commercially distinct from those effecting a sale
or lease of goods. Id. at 4. In particular, traditional notions of title
and delivery are inapposite. Article 2B’s proposed coverage extends
beyond rights to computer programs to include various informational
content transactions in “digital,” “coded,” “electronic” and print
information. Id. at 43.
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PROCESSING BUSINESS DISPUTES

Chapter Contents

.. . .2.1. Imtroduction- - - - - - - - - -
2.2 Dispute Resolution Methods in Broad Concept
2.3 International Litigation—Forum Shopping and
Related Matters
2.4 Mitigating Forces and Techniques
2.5 International Litigation Revisited—Relative
Deficiencies Cataloged and Compared
2.6 Potential Benefits of Litigation
2.7 An Interim Synthesis and Prospectus

2.1 Introduction

As the preceding chapter endeavored to suggest, the challenge
facing international business planners is considerable. Several
legal, commercial and cross-cultural factors affect the calculus.
Only some of these can be fully anticipated. The legal
framework alone is daunting: national and supranational
regulation creates potential overlap and conflict while substan-
tive commercial laws—despite the helpful influence of certain
treaties—remain diverse. Consequently, even the most diligent
specialist may entertain legitimate doubts about the applicable
law and its content; the resulting confusion about rights and
duties both complicates public law compliance and fuels private
disputes.
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Chapter 2: Processing Disputes

With the many other concerns facing planners, commercial
disputes are often not thought of as a business risk and given
the pre-dispute attention they warrant.1 Nonetheless, a
business disagreement over which the parties have lost control
can be as detrimental to a business plan as an uninsured
expropriation, a large regulatory fine, or an ill-conceived
marketing campaign. Even in an apparently modest contro-
versy, significant amounts of time, money and other resources
may be expended in reacting to the dispute; during the interim
the commercial objective underlying the disagreement comes
no closer to realization. Experienced planners, therefore,
anticipate disputes, just as they would any other foreseeable
risk, by establishing mechanisms designed to process the

contingency in predictable ways.2 This chapter will survey

1 Multijurisdictional business plans are sometimes formulated and
implemented without the help of lawyers. The non-involvement of
legal counsel may have no negative effect, for the project may enjoy
a charmed life. If no regulatory problems arise, disputes may later
be resolved informally as business matters. Indeed, an attorney is
not an essential feature of most dispute settlement processes.
Ordinarily, however, commercial entities enlist the help of legal
advisers in planning their transnational activities because of the
surfeit of regulations typically involved and the due care with which
management is required to proceed.

2 In a transaction of even modest complexity, the formative stages
often entail a collaboration among corporate general counsel and one
or more specialists familiar with the legal considerations that pertain
to selected aspects of the business plan. See generally Gans and
Stryker. Typically, during this preliminary stage, no dispute over
rights and duties has arisen. It is thus an optimal time to agree upon
dispute resolution, especially for the party who wants to ensure that
arbitration will replace litigation. To the frustration of many
business lawyers, however, it is also the juncture at which
participants are often most unable to visualize disputes; jubilant and
trusting, they eschew efforts to fix the means of resolving

49



Chapter 2: Processing Disputes

aspects of transnational litigation, will introduce mediation (the
primary non-arbitral ADR® technique) and will account for
some of the considerations that influence choice of method.

2.2 Dispute Resolution Methods—The Options In Broad
Concept

In générél, the various commercial dispute resolution methods
can be classified as adjudicative or collaborative. Adjudicative
techniques are typified by litigation and arbitration, in which
the parties submit the dispute to a neutral authority with the
power to impose a binding result; typically, adjudication
produces a winner and a corresponding loser. By contrast, the
collaborative methods such as negotiation and mediation give
the parties control of the process and the outcome.* When

CONtroversy.

* The author includes arbitration within the term ADR.

* Conciliation and mediation are distinguishable according to some
writers, but as terms will be used interchangeably in this survey in
which “mediation” will be more frequently used. As used in this
work, both terms mean a process in which an independent person
agreed upon by the parties promotes a settlement by employing
various techniques designed to elicit essential facts, to ascertain the
respective positions and concerns of the disputants and to fashion a
mutually beneficial modus vivendi. The method’s central feature is
the non-partisan, go-between role played by the mediator, whose
detachment, expertise and familiarity with the parties’ concerns
allows him or her to sponsor terms of settlement acceptable to both
sides. The mediator therefore aims to reduce obstacles to
communication, to define the issues and to explore alternatives. In
many ways, the theory of mediation is not different from that of
simple negotiation, except that a third party is interposed.

Several institutions including the AAA, the ICC and UNCITRAL,
have promulgated mediation rules for commercial use. Several
American states and other legal systems have devoted separate
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resolution occurs, neither party is defeated; the solution
reached is one which the parties have imposed upon
themselves. When successful, mediation is both cost-effective
and promotes the underlying relationship; corporations,
therefore, often prefer it as a method of first resort (at least in
domestic commercial disputes), and many have integrated this
preference into formal corporate pollcy Studies suggest,
however, that the choice of ADR method, ¢ and the method’s
preferability vis-a-vis litigation, often depend ultimately on the
type of dispute involved.’

ADR in general, and arbitration in particular, is a response
to a traditional court-centered model which by no means is
defunct in the commercial world. To further develop this
point, the following two sections survey selected features of
the international litigation model, with an emphasis upon its
relative strengths and weaknesses.

legislation to international commercial conciliation.

> Cf. Gans and Stryker at 42-44 (outlining Siemens’ pledge to ADR
and corresponding instructions to company and retained lawyers).

¢ Cf. Gans and Stryker at 40, 46 (consensual methods most often
preferable “in terms of preservation of resources, good will
and...business relationships™).

7 Lipsky and Seeber (passim). It is not perfectly clear to what extent
preference for non-arbitral ADR (among American entities or
generally) declines when the dispute is international. Biihring-Uhle’s
survey of experts led him to conclude that while mediation was
“gaining momentum” in the international sector, its significance
remained “rather limited.” Biihring-Uhle at 335 (reproducing results
of a poll of specialists). Lipsley and Seeker report, in apparent
contrast, that American corporations use mediation for commercial
disputes perhaps as often as they use arbitration. The survey did not
distinguish international disputes from other commercial matters and
thus may be consistent with Biihring-Uhle’s findings.
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2.3 The Litigation Response—Forum Shopping and
Related Notions

When disputes arise from multi-jurisdictional endeavor, parties
often resort to national courts. Sometimes the choice of
litigation is purposeful and strategic; other times it is purely a
default procedure, necessitated by the lack of mutual will to
'prbcésé the dispﬁte in another way.

Subject to notable exceptions,® the rules of jurisdiction
prevailing among states have not been ordered according to a
supranational scheme or other common plan. A dispute will
generally not be beyond the jurisdiction of a particular national
court simply because it involves significant foreign elements;
as a result, a plaintiff typically has a choice of venues. Indeed,
often a plaintiff can file suits in multiple locations. The
defendant in response may initiate actions in yet further courts.
A single dispute may thus be characterized by parallel proceed-
ings, and the competing fora may be largely unrestrained by a
treaty or other regime allocating the courts’ work in a rational,
nonduplicative way.’

¥ The Lugano Convention of 1988 sets forth rules of jurisdiction
applicable in EC and ratifying EFTA States, in respect to com-
mercial and civil matters. It extends to ratifying EFTA States the
principles of the Brussels Convention of 1968 (as amended by acces-
sion conventions) which established direct rules of jurisdiction
among the then 12 Member States of the EC. The two instruments
establish inter alia bases of exclusive and concurrent jurisdiction
applicable when the defendant in question is domiciled in a contract-
ing state. See generally North & Fawcett, chs. 10, 14 .

® See, e.g., China Trade & Dev. Corp. v. M.V. Choong Yong, 837
F.2d 33 (2d Cir. 1987) (parallel proceedings in U.S. and Republic
of Korea courts); Laker Airways, Ltd. v. Sabena, Belgian World
Airlines, 731 F.2d 909 (D.C. Cir. 1984) (antisuit injunction sought
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While certain doctrines are available to courts to mitigate the
potential for inconsistent judgments and duplication,' they do
not operate automatically or predictably. In addition, some of
the unilateral tools available to centralize litigation are
employed at the expense of comity.!!

For would-be plaintiffs, the relative advantages of certain

jurisdiction combined with pro-plaintiff rules of battle contrib-
ute to congestion in some systems. The general attractiveness
of a particular venue, however, is only one element affecting
selection; the location of the defendant’s assets is also

to prevent defendants from requesting antisuit injunction from an
English court); Cargill, Inc. v. Hartford Accident & Indem. Co.,
531 F. Supp. 710 (D. Minn. 1982) (parallel actions, U.S. court
enjoined party from prosecuting English action).

1 Lis alibi pendens and forum non conveniens for example, are discre-
tionary doctrines recognized in common law systems. See infra
notes 27-29 and accompanying text.

1 See generally A. Vollmer, U.S. Federal Court Use of the Antisuit
Injunction to Control International Forum Selection, in Goldsmith
237 (“The rules developed by U.S. federal courts . . . [regarding]
antisuit injunctions... permit U.S. interference with foreign
proceedings too frequently”); T. Hartley, Comity And The Use Of
Antisuit Injunctions In International Litigation, 35 Am. J. Comp. L.
487, 506-511 (1987). Furthermore, despite unification efforts in
certain regions, choice of law outcomes may vary among the courts
of different states, further inducing result-oriented forum shopping.

2 Thus, “[a]s a moth is drawn to the light, so is a litigant drawn to the
United States. If he can only get his case into their courts, he stands
to win a fortune; at no cost to himself, and at no risk of having to
pay anything to the other side. The lawyers there will conduct the
case ‘on spec’ as we say, or on a ‘contingency fee’ as they say.”
Smith Kline & French Lab. Ltd. v. Block, [1983] 2 All ER 72, 74
(Denning, J.). See generally R. Weintraub, The United States as a
Magnet Forum and What, If Anything to do About It, in Goldsmith
at 213.
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influential."* Without having considered this factor, the victo-
rious plaintiff presented with a resistant judgment debtor may
face a prolonged delay. In the absence of a treaty requiring a
different result,” judgments may enjoy little preclusive effect
when transported to the place where the defendant’s holdings
can be found; courts taking a restrictive approach to foreign
judgments may undertake a substantial rev1ew of the “foreign”
court’s ‘work ~ product—starting with its JurlsdlctlonaJ'
findings—before awarding relief.”” If the defendant is a
sovereign, an additional gauntlet may confront the judgment
creditor.'®

 Cf. Born & Westin at 129, 231 n.47 (the availability of prejudgment
attachment of assets outside the situs depends upon the law of the
state where the assets are located). See generally O. Sandrock, Pre-
Jjudgment Attachments; Securing International Loans or Other Claims
Jor Money, 21 Int’l Law. 1 (1987).

% E.g., the Lugano Convention.

3" A decade ago, Professor Juenger’s survey of systems found that in
some countries foreign judgments had no preclusive effect in the
absence of a treaty requiring recognition. Juenger at 26-28. Though
case law had softened some of these provisions, in Finland a
complete retrial of the underlying dispute remained likely unless the
original action was based upon a forum selection clause. /d. at 28.
Even in less restrictive jurisdictions, several grounds for
nonrecognition may exist. Lack of reciprocity, improper choice of
law, and inconsistency with local protective legislation are among
impediments to recognition found by Juenger. Id. at 31-36. See
generally ENFORCEMENT OF FOREIGN JUDGMENTS WORLDWIDE (C.
Platto ed., 1989) (a survey of 32 jurisdictions).

' In many legal systems, state assets enjoy, prima facie, immunity
from execution. To prevail, the foreign or domestic judgment
creditor must demonstrate a waiver of immunity by the sovereign or
the fulfillment of some other exception. Cf. H. Smit, Foreign Sover-
eign Immunity—American Style, in INTERNATIONAL CONTRACTS
245, 260-65, 268-69 (H. Smit et al., eds., 1981) (noting the
differing rules on suit and execution).
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Absent the influence of some especial allure, however, the
plaintiff’s instinctive preference for familiar surroundings often
proves compelling. After all, as defendants often discover in
even greater measure, litigation abroad may be expensive and
clouded in vagaries.”” In addition to the expenses of main-
taining key persons on site, fees for one or more local counsel
will be incurred. In-house counsel, unless possessing compara-
'tive law background, will in turn be at a disadvantage in
assisting local counsel. In a foreign forum, one’s perception of
the development, progression, and outcome of a trial may be
inaccurate: the scope of pretrial discovery may be far different
than imagined; the civil jury may be conspicuous by its
presence or absence; the judge may be decidedly more active
or passive than assumed; and costs may exceed expectations.
Similarly, uncertainty as to the tasks available to counsel
licensed only abroad may inhibit effective divisions of labor
between local and foreign counsel.™®

2.4 Mitigating Forces and Techniques

2.4.1 PARTY AUTONOMY

To varying degrees, the legal systems recognize that parties to
a contract are permitted to shape their agreement to a con-

siderable degree by setting forth in detail the specific rights
and duties of each. An extension of this precept is that they

7 See Born & Westin at 221-22, 346-51; Fox at 24-33, 225-31.

3 Additionally, away from one’s familiar environment, various
otherwise collateral matters may loom large. For example, high
quality translations, skillful interpreters, capable stenographers and
suitable expert witnesses may be difficult to procure.
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may designate the substantive law that is to govern their agree-
ment.” Courts in many developed legal systems honor choice
of law clauses. The party autonomy principle which is en-
shrined in many choice of law conventions,” is also codified
in the UCC, which has been adopted to some extent in all fifty
of the United States. It is a risk containment vehicle honored
both in lltlgatlon and arbltratlon and makes the election to
‘proceed in either manner far less unprovxdcnt than would
otherwise be true.? In arbitration, however, the latitude given
the parties is especially great, a fact more fully explored in
Chapter 4.

¥ See generally North & Fawcett at 476-87; North, General Course
152-84; S. Symeonides, Choice of Law in the American Courts in
1988, 37 Am. J. Comp. L. 457, 478-80 (1989).

% See, e.g., Rome Convention, art. 3; and the Hague Applicable Law
Convention, art. 7.

2 The parties’ power to designate the applicable law is not unbridled,
at least under the formulae to which courts may be required to refer.
For example, a nexus between the law chosen and the transaction
may be essential. Under UCC §1-105, for instance, the parties are
required to choose a law with which the transaction has a
“reasonable relation”; see also Restatement (Second) § 187 (law
chosen must have a “substantial relationship to the parties or the
transaction” or be supported by some other “reasonable basis™). The
Rome Convention, consonant with English law, does not require that
the chosen law have a nexus with the parties or the transaction. See
North & Fawcett at 481-82. Yet, traditional English law and the
Rome Convention require that the law chosen be that of an existing
legal system, thus apparently precluding the parties’ choice of, e.g.,
the lex mercatoria Id. at 482. One authority suggests, nonetheless,
that where the parties explicitly refer to the lex mercatoria or
“general principles of law,” the choice may be given effect as
contract terms rather than, strictly speaking, part of the applicable
law. Goode at 1116. The same is true when they incorporate by
reference a fixed text such as the UNIDROIT Principles. Id.
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Related to choice of law is choice of forum. Parties often
designate, ex ante, a single forum or arbitral mechanism to
which disputes related to the contract will be submitted.? As
with choice of law clauses, choice of forum provisions in
international contracts are, to a great degree, honored by the
courts, making them an essential feature of informed business
planning.* The efficacy of pre-dispute forum selection clauses
is such that a Judgment rendered in dlsregard of an apparently
valid one may be unenforceable in certain legal systems.*
Consequently, although their enforcement is not axiomatic,

2 See generally Born & Westin at 221-32; Fox at 218-22; North &
Fawcett at 234-40.

B T. Hartley, The Validity of Forum-Selection Agreements: A Prelimi-
nary Sketch, in CURRENT ISSUES IN EUROPEAN AND
INTERNATIONAL LAW 156 (R. White & B. Smythe eds., 1990).

% Cf. Juenger at 19-20 (“several legal systems enforce forum-selection
clauses indirectly by refusing to recognize judgments rendered in
disregard of such provisions . . .”).

Conventions applicable in much of Europe have codified and
unified the rules applicable to forum selection clauses. The Brussels-
Lugano approach which is to give exclusive jurisdiction to the
adherent state court named in a properly documented forum
designation clause, provided one of the parties is domiciled in an
adherent state. If neither party is a contracting state domiciliary,
courts not designated have jurisdiction only if the named court
declines jurisdiction. Lugano Convention, art. 17.

® Under U.S. federal case law, the strong presumption of en-
forceability accorded forum selection clauses may be uprooted if the
clause is obtained by fraud or overreaching or there exist other
circumstances rendering the clause fundamentally unfair. Enforce-
ment of the clause may also be declined where the chosen forum
proves to be seriously inconvenient for the resisting party or
inherently incapable of providing a fair trial; the presumption
favoring enforcement of such clauses, however, is not easily sup-
planted. See Bremen v. Zapata Off-Shore Co., 407 U.S. 1 (1972);
Carnival Cruise Line, Inc. v. Shute, 111 S. Ct. 1522 (1991); Scherk
417 U.S. at 516 (a forum selection clause is “an almost indispens-
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such clauses are of substantial practical value when properly
drafted and combined with a carefully drawn choice of law
clause.

2.4.2 JUDICIAL SELF-RESTRAINT

As suggested earlier in this chapter, domestic bases of
personal, subject matter and prescriptive jurisdiction are not
designed necessarily to exclude suits that contain a predomi-
nance of foreign elements. The careful use of choice of forum
clauses, mentioned above, is one influence countering the
unpredictably caused by concurrent jurisdiction. Two other
doctrinal checks on a plaintiff’s discretion in choosing a forum
are well-known to the common law, but offer only limited
impediments to forum shopping. These are the doctrines of
Jorum non conveniens® and lis alibi pendens. Under the
former, pursuant to the defendant’s request, the court deter-
mines whether the case should be dismissed in light of a
preferable alternative forum. In the United States, the doctrine
is discretionary, has evolved through case law” and is

able precondition to achieving the orderliness and predictability
essential to any international business transaction”). But see W.
Park, Illusion and Reality in International Forum Selection, 30 Tex.
Int’l L. J. 135, 202 (1995) (considering U.S. enactment of a federal
court selection statute to promote reliability when a federal court is
designated).

% See generally Born & Westin at 275-318; North & Fawcett at 221-
36.

7 The seminal American decisions are Piper Aircraft Co. v. Reyno,
454 U.S. 235 (1981) and Gulf Oil Corp. v. Gilbert, 330 U.S. 501
(1947). For recent commentary, see D. Epstein, An Examination of
the “Adequacy of the Alternative Forum” Factor in Forum Non
Conveniens Determinations, in Goldsmith at 295.
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associated primarily with transnational litigation. In the
European Union the doctrine does not operate where
supplanted by the Brussels Convention.

Lis alibi pendens authorizes a court to stay an action in light
of the existence of a parallel action in another jurisdiction.?
American courts have employed the doctrine as a matter of
discretion, but most have adopted a gencral rule that jurisdic-
‘tion should be exercised absent exceptlonal Justlﬁcatlon
favoring dismissal.”” Within the European Union, a treaty-
based rule has created predictability not found under the
American variant of the doctrine.*

2 American Courts in exercising their discretion consider “principles
of comity, the adequacy of relief available in the alternative forum,
promotion of judicial efficiency, the identity of the parties and issues
in the two actions, the likelihood of prompt disposition in the al-
ternative forum, the convenience of the parties, counsel and
witnesses and the possibility of prejudice if the stay is granted.”
I.J.A., Inc. v. Marine Holdings, Inc., 524 F. Supp. 197, 198 (E.D.
Pa. 1981). Introductions to the English approach are Jaffey at 127-
28 and North & Fawcett at 231-34.

“Related” actions, i.e., those that are “closely connected” but do
not involve the same cause of action, are treated in Article 22 of the
Lugano Convention.

» See G. Born, LITIGATION at 461-70 (citing as the most influential
case Colorado River Water Conservation District v. United States,
424 U.S. 800 (1976), followed also in international cases).

% Within much of Europe, the Brussels and Lugano Conventions
remove discretion from contracting state courts by insisting upon a
first-seised rule. According to Article 21 of the Lugano text:

[a]lny court other than the court first seised shall of its own

motion stay its proceedings until such time as the jurisdiction

of the court first seized is established [whereupon it shall

decline jurisdiction in favor of the court first seized].
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2.5 InternationalLitigationRevisited—Relative Deficiencies
Cataloged and Compared

2.5.1 IN GENERAL

The potential for forum shopping, parallelism and duplication
mentioned above in relation to international litigation results
from the present lack of a global regime imposing rationality
upon national legal systems. To litigation in general, however,
may be attributed additional negative attributes; to underscore
the role of arbitration in international trade, an abridged survey
of several such traits is presented in the remainder of this
section. Some arguably positive traits, in turn, are suggested
in § 2.6. Comparisons to ADR punctuate both overviews.

2.5.2. COSTLINESS AND DURATION

Despite tax-subsidized features such as full-time judges and
public court rooms, litigation is a costly enterprise. Lawyers’
fees are perhaps the principal expense. The involvement of
multiple jurisdictions usually implies the need for multiple
lawyers because of the regulation of legal services and
numerous practical considerations. Even for litigants with
substantial in-house legal departments, outside counsel will
generally be necessary. Much of the time billed by outside
counsel will relate to “discovery”—at least in common law
systems.” The disruption that such pre-trial investigation
causes is another form of “cost” suffered by both sides. Cost,

3t Cf. Marriott at 30 (“It is well recognized that discovery is one of the
most expensive features of English litigation”).
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of course, is closely related to longevity. The prolongation that
often characterizes international litigation “American-style”
translates into continuing financial commitment and burden;
and, under the general “American Rule,” the victorious party
cannot expect necessarily to recover its costs, as discussed in
Chapters 7 (§ 7.13) and 11 (§ 11.19).

High direct costs are not the only result of protraction. In
‘commercial disputes, the extended cloud over rights and duties
implied by litigation often impairs the value of the underlying
product or service; indeed, the passage of time may render the
dispute itself largely moot. This is particularly so in “hi-tech”
disputes because, given the rate of advancement in the field,
the product life of many innovations is often as brief as a few
months.*

While non-arbitral ADR can claim to be almost invariably
superior to litigation in terms of cost and speed, the same
cannot be said of arbitration. Experienced practitioners tend to
appreciate arbitration’s capacity for alacrity and cost savings,
but generally concede its too-often-realized potential for being
as ponderous and expensive as litigation.*

2" Accordingly, much of the study undertaken to improve speed and
efficiency in ADR has been sponsored or motivated by the hi-tech
sector. “Technological perishability” is becoming ever more acute.
This theme was recurrent among the speeches and interventions of
practitioners and technical experts gathered, respectively, at the
WIPO Arbitration and Mediation Conferences in New York (March
21, 1997) and San Francisco (September 15-16, 1997).

% Confirming this sense is Biihring-Uhle’s doctoral work which
included a survey of international dispute resolution specialists
designed to test supposed advantages of certain ADR techniques.
Among the continental Europeans surveyed, excluding German
respondents, almost 70 per cent held that arbitration typically offers
no cost improvement over litigation; more optimistic were
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In pursuing arbitration, many factors impact cost and speed:
these include the extent of discovery,® number of
arbitrators,* legal culture®*® and amount in controversy.” A
measure of delay, moreover, may be endemic to the arbitral
process. In contrast to litigation systems which are staffed by
full-time judges, the arbitral process depends on adjudicators
who typically hold other full-time posts. Other sources of delay
are not specific to arbitration. Both litigation and arbitration,
for example, tend to encounter responding parties that embrace
opportunities for delay. In arbitration, the available pretexts

Americans, almost half of whom thought that arbitration was
“generally less expensive” than litigation and Germans, 64 per cent
of whom selected that characterization. Biihring-Uhle at 141, 405-
06. As to the relative speed of arbitration, the vast majority (75 %)
of the European replies selected “generally faster” than litigation
while only 59 percent of the American sample so typified the
method. Id. at 406-07.

* The majority of respondents in Biihring-Uhle’s study felt that
arbitration’s limited discovery was a distinct advantage relative to
litigation. Biihring-Uhle at 136. Gans and Stryker report that
Siemens’ corporate policy prefers arbitration in which only “very
limited discovery” takes place. Gans and Stryker at 45-46 (citing
cost and delay).

% For cost and delay reasons, Siemens’ established policy is to prefer
one arbitrator to three. Gans and Stryker at 43, 46.

% The adversarial system known to the common law in particular
relies heavily on the parties’ counsel to advance the proceedings.
Arbitrator non-activism may therefore be an accepted tendency. Cf.
Mustill and Boyd at 17 (“[Tlhe procedural initiative lies entirely
with the parties . . . Unless invited to decree what is to happen
next, the arbitrator need not [and in most cases does not] do
anything at all”).

 Cf. R. Bloore, A Designer Cost Allocation System to Take
Arbitration into the Next Millennium, 63 Arbitration 194, 196 (study
of 105 arbitrations demonstrated tendency for length of hearing to
increase as amount in controversy increased).
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include the challenge of arbitrators,® attacks on the
jurisdiction of the tribunal, and the episodic hiring and firing
of counsel.*

As a matter of arbitral reform, there are no simple solutions

to the problem of delay, given the many variables involved. As
in litigation, the judicious application of case management
techniques is often cited as the key to eliminating unnecessary
prolongation.* Increasingly, statutes and rule formulations
have improved the tools available to arbitral tribunals; knowing

%% Standard rules texts provide the pretext by setting forth the

39

procedure and the test, authorizing a party to challenge an arbitrator
“if circumstances exist that give rise to justifiable doubts as to the
arbitrator’s impartiality or independence.” UNCITRAL Rules, Art.
10(1); see also UNCITRAL Model Law, Art. 12(2) (adding basis
that the arbitrator “does not possess qualifications agreed to by the
parties”). A party intent on thwarting the arbitration can be expected
to raise a challenge during the proceedings. The challenge will be
evaluated, in the case of the UNCITRAL Rules, by the appointing
authority. If the parties have not designated one and are unable to
agree to one at the time of the challenge, the appointing authority
will be selected by the Secretary-General of the Permanent Court of
Arbitration, in the Hague, thus occasioning further delay. In
institutionally administered arbitrations, challenges are referred to
the institution. Depending upon the situs, however, the challenging
party may be able to bring the matter directly to a local court,
although the UNCITRAL Model Law is to the contrary, requiring
that the appointing authority first be given an opportunity to assess
the challenge.

Time is consumed while the party selects and briefs the replacement
lawyers. In a complex case, the delay may be substantial.

See B. Davis, Laying Down A Gauntlet: The Thirty-Six Hour
Chairman, 3 Amer. Rev. Int’l Arb. 170 (1992); H. Holtzmann,
Streamlining Arbitral Proceedings: Some Techniques of the Iran-
United States Claims Tribunal, 11 Arb. Int’l 39 (1995).
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when and how to use them is not always self-evident,
however.*

Institutions have also devised “fast-track” procedures with
expedition in mind.” Although arbitral tribunals lack
contempt power, in many jurisdictions the arbitrators’ efforts
can be augmented by judicial orders, procured at the urging of
a party or upon the application of the tribunal.® The arbitra-
tors’ authority to draw negative inferences can also stimulate
timely action.*

2.5.3 PRIVACY AND CONFIDENTIALITY

The public venues used in litigation often are open to non-
litigants, including one’s competitors and the commercial
press. While certain procedures can occur in camera, in
general to air grievances in court is to do so in public. The
decision of the court is often published as part of a system of
precedent, especially in common law systems. Openly and
robustly countering claims and asserting rights may be a useful
strategy in building a reputation. Often, however, counter-
vailing considerations will outweigh the deterrence gained
through publicity.

4 Many procedural issues bring competing concerns into apparent
conflict. Tribunal indulgence shelters a slothful or resistant party.
Yet, to prevent charges of procedural unfairness (potentially
imperiling the award) an arbitrator may be inclined to grant requests
for more time to prepare and present a case.

2 See generally Symposium, 2 Amer. Rev. Int’l Arb. 138-62 (1991).

# These mechanisms are discussed more fully in Chapters 10 and 11.
See, e.g., §§ 10.5.1, 10.5.4 and 11.11.

“ See C. Brower, Evidence Before International Tribunals: The Need
Jor Some Standard Rules, 28 Int’l Law. 47, 56-57 (1994).
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Arbitration and mediation proceed in private;* moreover,
arbitrators, mediators and administering institutions are bound
to protect confidences and are generally forbidden to reveal the
contents of any award or settlement that results from the
proceeding. Similarly, in part to preserve confidentiality, all
three classes are discouraged from participating in subsequent
ccourt actions designed to explore the details of the proceedings.
since completed.*

2.5.4 FORMALITY OF PROCEDURE AND REMEDY

Litigation unfolds according to rules of court designed to
discourage deviations from standard procedure. The fact-
finding process is subject to technical rules of evidence
affecting admissibility; the availability of even the most
flexible remedies, in turn, may be subject to myriad qualifica-
tions. These influences derive from laudable goals related to
the integrity of the process. Nonetheless, in a given case they
may be obstacles to effecting a just end to the dispute in
question.

Adjudication by arbitration is characterized by procedural
flexibility and (in general) remedial prerogatives untethered to

“ Thus, “privacy alone is often a compelling basis for the use of
arbitration. . .” Gans and Stryker at 46. The majority of Biihring-
Uhle’s sample considered arbitration’s “confidential procedure” to
be among the more important attributes commending its use in lieu
of litigation. Biihring-Uhle at 395.

% The duty of the parties to refrain from making disclosures related to
the dispute seems to be largely a matter of contract in many
jurisdictions, though the requisite understanding can arise from joint
adoption of rules that require such forbearance. See Chapter 11
(§§ 11.9 and 11.18) for further discussion.
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technicalities. Mediation in turn is even more free-form;
though the process generally unfolds in somewhat predictable
stages,” in general the parties are free to convert a legal
dispute into a business marriage.

The malleability of ADR, and arbitration in particular, is the
attribute that allows the procedural styles of the civil law and
prefigured by standard rules which marry the common
expectations from both families while reaching thoughtful
compromises on otherwise divergent approaches. The parties
ability to detach the proceedings from a specific body of
remedial law allows private tribunals (or, in mediation, the
parties themselves) to serve commercial justice whether or not
to do so pays reverence to the sometimes vestigial procedural
elements that bind the courts.

2.5.5 DECISION-MAKER EXPERTISE

Generally, one cannot select the judge who is to decide his or
her case. This limitation may be the cost of enjoying
adjudication subsidized by public resources. In highly complex
cases, the fact that the judge will not seek compensation
directly from the parties is little comfort if the he or she is
simply ill-equipped to master the important details of the
dispute. In the United States and certain other systems,
generally there are not commercial courts to which to turn.
Although special masters and court-appointed experts mitigate
the risk somewhat, most litigants would probably prefer the

47 Fox at 194-95.
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option of jointly appointing the best judge for the assignment,
a feature of arbitration often not replicated in the world’s
litigation systems.*®

2.5.6 GLOBAL ENFORCEABILITY

As noted above, the United States, is party to no multilateral
treaty, such as the Brussels Convention, that would require
courts in other countries to give preclusive effects to American
judgments; accordingly, the post-adjudication phase of U.S.
litigation may elongate while the judgment is subjected to
scrutiny abroad. As noted earlier, the foreign court addressed
may consider, among other factors, the first court’s
jurisdiction, its choice of law, and the excessiveness of the
sums awarded. In the meantime, costs mount. Here again—at
least where the alternative is U.S. litigation—arbitration offers
a striking advantage. The New York Convention, dissected in

¢ Arbitration may be apt when the complexity of the dispute reduces
the probability that a jury will function well, yet an adjudicative
proceeding is preferred. Concerning mediation, specialists disagree
as to whether it is preferable to employ a mediator with knowledge
of the field in which the dispute has arisen. Some view the neutral’s
goal as merely facilitative. Others prefer the model in which the
mediator is equipped to suggests legal strengths and weaknesses in
the parties’ respective cases, and perhaps to predict a range of
outcomes if the matter were to proceed to adjudication; the goal is
to induce accords by tempering expectations. Naturally, some
mediators practice a hybrid mediation approach. See, e.g., R.
Lowry, To Evaluate or Not—That Is Not the Question!, 2(1)
Resolutions 2 (1997) (advocating a flexible approach to evaluative
mediation).
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Chapter Three, makes for relative predictability of award
enforcement internationally.*

Empirical data confirm that in the perceptions of experts,
international enforceability is a cardinal reason to prefer
arbitration over other methods, equal in importance to its
neutrality and more significant than a range of other arbitration
attributes themselves thought to be influential.*

2.5.7 BIAS AND CORRUPTION

Regrettably, not all legal systems offer unbiased judges.
Existing national loyalties can be exacerbated by various
influences impinging upon independence. The result is a court
highly predisposed to favor one party. Such partiality
combined with unfamiliar procedures and surroundings makes
the task facing the visiting litigant substantially more difficult.
Time and money are spent in futility and the formal result—the

“ The New York Convention advantage is highly fact-dependant.
Where enforcement is to occur in a Brussels-Lugano country,
litigation in a Brussels-Lugano state may ‘produce results as
enforceable as arbitration. See generally Stone at 314-19, 344-51.
Less predictable are the collaborative methods, which cannot
promise any binding result nor a result that will enjoy global
enforceability. Preliminary efforts to formulate a treaty that would
afford mediated agreements international preclusive effect have not
been fruitful. See O. Glossner, Enforcement of Conciliation
Agreements, 11(4) Int’l Bus. Law. 151 (1983).

Another approach to the question is found in the 1988 California
Act. It contains a provision allowing a conciliator, at the parties’
request, to embody in an award a written compromise reached in
conciliation. Whether such converted agreements would qualify for
New York Convention treatment has not been tested to the author’s
knowledge. See Cal. Civ. Proc. Code § 1297.401.
% Biihring-Uhle at 403-05.
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court’s judgment—will often be difficult to collaterally attack
in the venue where enforcement is ultimately sought. For
parties that have endured business litigation of that character,
only modest reflection is necessary to appreciate arbitration,
which allows the parties to select their own judges for a
proceeding in a geographically, politically and juridically
neutral place.

" Despite the number of cases in which dissatisfied parties
attack awards by asserting “evident partiality” (the FAA term
of art), arbitration gives the parties substantial opportunity to
assure that both the presiding and party-appointed arbitrators
that form the tribunal are independent and impartial. This
capacity combined with the power to select the situs allows the
parties to greatly minimize predisposition in the process or the
adjudicators.”® Not surprisingly, the well-informed regard
neutrality of the forum as one of arbitration’s principal
virtues.*

5! In mediation, the neutral acts for neither side and is bound ethically
to remain impartial throughout the process. Because the mediator
has no power to bind, neutrality is less often an issue in mediation
than in arbitration and litigation. No party is favored in the resulting
accord beyond the extent to which its counterpart has agreed. See
AAA, Standards for Conduct for Mediators, 1995 (1) Disp. Resol.
J. 78 (especially Canon 2: Impartiality).

2 In Biihring-Uhle’s survey of experts, over 80 per cent deemed
arbitration’s capacity for neutrality to be either “highly relevant” or
“significant” in the decision to choose arbitration. A much smaller
percentage thought that it was merely one of many, roughly equal,
factors. Biihring-Uhle at 136, 403.
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2.5.8. FINALITY THE ADVERSARIAL WAY

In litigation, the trading of allegations which begins with
plaintiff’s initial filing continues throughout the first-instance
process, and may be replicated once or twice before the
underlying dispute can be said to be settled. Appellate review

and the longer the adversarial process, the less it is likely that
the parties will salvage any synergism. If goodwill remains
after a claim is filed and answered, it rarely survives the
further proceedings; the public nature of litigation encourages
reciprocal posturing, and as each party invests more time,
money and energy in pursuit of the “right” result, each
becomes less likely to view the endeavor as merely a business
exercise.

After the initial result and the appeal, there will still be a
winner and a loser, and the latter will likely be dissatisfied
with the process. The winner in turn may have to pay its own
costs, at least under the prevailing American rule.

Given the foregoing, a single, private proceeding that leads
to a comparatively immutable result offers an attractive option
if the potential for speed and finality are as important to the
litigants as quality control. Indeed, because parties in
arbitration may select their arbitrators, the governing law and
the applicable rules of fact-finding, a one-step determination
need not come at the expense of quality.
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2.6 Potential Benefits of Litigation
2.6.1 IN GENERAL

Despite the foregoing list of complaints, there are reasons for
preferring litigation in some circumstances; many of these have
- been alluded to above. It will be noted -also-that-many of the
following assume access to an American court, as distinct from
a foreign court in which these perceived advantages may not
be available.

2.6.2 SUBSIDIZED PUBLICITY

An aggressive public response to conduct likely to recur may
be an effective deterrent. Courts provide a vehicle for
mounting such an attack. For example, a competitor
contemplating even a relatively small appropriation of a trade
mark or similar activity may reconsider if the owner of the
mark has without fail enforced its rights, even where to do so
in the individual case was not cost-effective. A tour de force
marshaled in arbitration goes much less far than in litigation in
warning potential malefactors. The deterrent benefit of course
has to be weighed against the possible perception that the
plaintiff is prone to bully its smaller rivals.

2.6.3 RIGHTS OF APPEAL REVISITED: PRECEDENT AND
RELATED MATTERS

In certain circumstances litigation may be worth the time and
money expended if helpful precedent is established thereby. It
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is often on appeal where the law is clarified in a final form.
Even if a favorable rule does not emerge, there may be less
confusion in the law as a result of the decision. That too would
benefit business planners.

In arbitral adjudication the admonitory and educational
functions of the result typically extend only to the immediate
parties, and then only. when the award is reasoned. Arbitral
awards are not part of any ordered system of precedent, even
in the diluted sense understood in the civil law. At present,
only certain awards are published.”® Principally, these are
awards that are voluntarily provided to a service, journal or
yearbook by the parties (or, more controversially, unilaterally
by a party).* When published, awards are often redacted to
obscure the parties identities.”® Although the present,

* There is, however, a broad spectrum of views as to whether certain
trappings of a precedent-based regime should be encouraged in
international arbitration. See generally T. Carbonneau, Rendering
Arbitral Awards with Reasons: The Elaboration of a Common Law
of International Transactions, 23 Colum. J. Transnat’l L. 579
(1985); J. Lew, The Case for Publication of Arbitration Awards, in
The Art of Arbitration: Liber Amicorum for Pieter Sanders 223 (.
Schultz & A. van den Berg eds., 1982); M. Hunter, Publication of
Awards and Lex Mercatoria, 55(1) Arbitration 55 (1988).

% Sometimes, it is an arbitrator that makes the award available,
ordinarily with the parties’ permission.

% Even when completely successful in hiding the parties’ identities, the
present mechanisms for collecting and editing awards are imperfect.
Many suggest that redaction (or “denaturing” as Lowenfeld has
called it) leaves awards often unhelpful and sometimes misleading,
Arbitrator’s View at 38, n.65. First, an identification of the
arbitrators—an all-important detail—is often omitted. It is a fact of
life that some arbitrators carry more authority than others; at a
minimum, knowing an arbitrator’s background may illuminate his
or her perspective. Second, the excerpts published may be so devoid
of context as to make comparisons to an existing controversy
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haphazard, approach to replicating awards manages to offer a
steady stream of arbitral authority for the specialists to
consider, it is hardly systematic.>® Further, even if publication
of awards became the norm,” there would remain the
fundamental matter of hierarchy; obviously stare decisis cannot
operate without it. In the near term, its functional equivalent
~will continue to . be -the reputation of the arbitrators- who
rendered the award, to the extent that can be divined from the
award in its revealed form.

difficult to make. Indeed, it is sometimes suggested that in the hands
of motivated advocates great mischief can result from published
award abstracts.

% Some in the international arbitration community endorse wider
publication of awards; many arbitrators, lawyers and business
persons would welcome ready access to as many awards as possible,
perhaps in the law data bases already established. The advantages of
such a system would be several according to its proponents:
arbitrators and advocates could receive guidance from earlier cases;
industries could reform trade practices and policies in light of past
arbitrations; a more systematic elaboration of an international lex
mercatoria would occur; and the existing system would improve
because the relative availability of awards would prevent undue
weight being given to the comparatively few awards presently
published. See generally essays at supra note 53.

7 Most parties to arbitration are unlikely to relinquish the expectation
(sometimes unwarranted) of relative confidentiality that attends
arbitration. Consequently, a comprehensive system of publication
would have to continue the present practice of redaction, done to
obscure the identities of the parties. Even then, despite skillful and
knowledgeable editors, in small industries it may be nearly
impossible to fully mask the entities involved.
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2.6.4 BROAD DISCOVERY

The American approach to discovery is designed to promote

settlement, to reduce surprises in litigation and to provide the

widest possible factual base from which to proceed to trial.

American litigation attorneys are occasionally shocked and

" dismayed at the limited discovery allowed in arbitration.*® As -
a strategic matter, it may be that wide discovery is the only

way that one party will likely enjoy parity and a chance of
prevailing. Where the circumstances are such that all of the

essential documents are in the hands of one party or a non-

litigant third party, and these cannot be identified with

specificity, arbitral discovery orders are likely to either be

unavailable or cast too narrowly. They are moreover fully

discretionary.*® Accordingly, where access to a U.S. or other

common law court would have been available, the

disadvantaged litigant may lament the choice of arbitration,

even though occasionally, courts will assist an arbitrating party

by ordering discovery for use in the arbitration.%

% International arbitration generally employs “reliance” discovery.
Each party supplies the proofs upon which it intends to rely and if
need be the tribunal asks for additional materials. Marriott at 30.

% Under the English Arbitration Act 1996, for example, it is for the
tribunal to determine, subject to the parties’ agreement to the
contrary, “whether any and if so which documents or classes of
documents should be disclosed between and produced by the parties
and at what stage.” Id. § 34 (2)(d).

% For such an exceptional case, see Oriental Commercial & Shipping
Co. v. Rossell, N.V., 125 F.R.D. 398 (S.D.N.Y. 1989).
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2.6.5 COERCIVE JUDICIAL POWER

Unlike arbitral tribunals, courts are not inhibited by consent-
based jurisdiction and competency. They may issue orders
requiring actions by litigants and, as importantly, by non-
litigants over whom they have personal jurisdiction. Arbitrators

generally limited, in America, to subpoena power. Unlike
arbitrators, courts enjoy contempt power and (assuming that
jurisdiction exists) may enforce their orders against litigants
and non-litigants alike.

2.7 An Interim Synthesis and Prospectus

Given the influences and variables over which private actors
can exert little control, one can readily appreciate the value of
private dispute resolution methods that afford the parties wide
latitude and flexibility. It is not surprising that arbitration in
particular has emerged as an important fixture. The global
efficacy of a well-drafted arbitration clause greatly reduces the
likelihood of parallel proceedings. The internationally
preclusive effect generally accorded an arbitral award under
the New York Convention discourages dissatisfied parties who
might otherwise pursue a second chance before a national
court.

The autonomy of the parties in selecting the situs of the
arbitration, the arbitral procedure, the substantive law that will
govern their contract, and the arbitrators who will determine
their claims—added to their ability to craft a detailed contract
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to begin with—makes for relative peace of mind. Similarly, the
trend toward relaxing practice restrictions within popular
international arbitration venues improves efficiency by
reducing dependency upon ‘local’ counsel.

Additionally, the inherent flexibility of arbitration and other
alternatives to litigation allows the parties to minimize conflicts
in legal culture, or at least to establish a neutral format, free
of idiosyncracies familiar to one side only; the malleability of
arbitration also makes it amenable to augmentation by
collaborative approaches to dispute resolution, such as
mediation, allowing the latter to be viewed as an accessory to
arbitration, rather than a format in competition with it.*

8 See generally M. Hoellering, Mediation and Arbitration: A Growing
Interaction, 52(2) J. Disp. Resol. 23 (1997). Consensus-based
approaches not only preserve relationships but may be preferable
when culturally based sensibilities so dictate. It is often reported, for
instance, that Asian and certain other cultures deplore confrontation
and, hence, adjudication. See, e.g., S. Donahey, International
Mediation and Conciliation, in Roth et al., Ch. 33, 3-5. While
arbitration has a confrontational element, it seems to enjoy some
acceptance within the commercial ranks of such societies. Nonethe-
less, mediation may be the strongly preferred first-instance
procedure where collaboration is the ingrained tendency.

Non-arbitral ADR may be apt also if the amount in controversy
is small compared to costs of processing the dispute in an
adjudicative proceeding or if there is substantial merit in the
positions of each side so that the win-lose formats of adjudication
offer unappealing extremes.

The potential waste of human and monetary resources implied in
the pursuit of non-binding procedures, while real, is easy to
overstate; even unsuccessful proceedings may sharpen the issues and
accomplish some discovery. Nonetheless, non-binding formats,
which rely heavily upon mutual sincerity, can be abused by
deleterious parties; where one party acts in bad faith, or has minimal
motivation because of disparate bargaining power or a superior legal
position, the exercise may only defer more fruitful activities.
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Consequently, non-adjudicative mechanisms are sometimes best
pursued under the shadow of imminent adjudicative procedures.

Where good faith abides, however, there is value in viewing the
various techniques as together enabling a natural progression, with
collaboration being exhausted before adjudication is fully employed.

77



Chapter 3

THE BINDING CHARACTER OF INTERNATIONAL
ARBITRATION

Chapter Contents

3.1 Introduction
3.2 The Cardinal Role of the Agreement to Arbitrate
3.3 The Role and Content of The New York Convention

3.1 Introduction

Within international arbitral practice and law, there is great
diversity. Differing national legal structures combined with
adaptations made by the parties result in such variety that
generalizations are particularly difficult to formulate; because
arbitrations proceed in private and awards are often not
published, a comprehensive study of the topic faces an inherent
obstacle.! Nonetheless, certain rudiments characterize the
field. One such element (or cluster of elements) relates to the
internationally binding character of arbitration agreements and
awards. This chapter’s goal is to describe and briefly analyze
several related anchoring concepts, which subsequent chapters
take for granted.

! See P. Lalive, On the Inevitable and Dangerous Character of
Generalizations in the Field of Arbitration, in International Arbitra-
tion: 60 Years Of ICC Arbitration—A Look at the Future 317, 324
(1984).
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3.2 The Cardinal Role of the Agreement to Arbitrate

3.2.1 IN GENERAL

Arbitrators derive their power from the arbitral agreement and
the scope of their mandate is limited by its terms. In one
sense, the agreement is. that.accord by which the parties waive.
access to judicial settlement of their dispute. The attitude of a
particular legal system toward arbitration can often be linked
to that fact. Modern systems acknowledge that agreements to
arbitrate can be effective even if reached before the dispute
arises. Indeed, predispute agreements are the norm in interna-
tional trade. They constitute what the U.S. Supreme Court has
called “a specialized kind of forum selection clause.”?

The notion that the arbitrator’s mandate is circumscribed by
the arbitral agreement is among first principles.* An award
rendered in excess of the submission is ordinarily subject to
attack both at the place of rendition* and at the place where
enforcement is sought.’

2 Scherk, 417 U.S. at 507.
* As the leading textbook on English arbitration explains:
The role of arbitrator is . . . entirely defined by the arbitration
agreement. In order to ascertain the extent of the questions
which he is empowered to investigate, the principles which he
is to apply when deciding upon them, and the procedures
which he is to adopt in the course of his investigation, recourse
must be had solely to the express and implied terms of the
private contract between the parties.
Mustill & Boyd at 641.
4 See, e.g., FAA, § 10(d)(vacatur available “[w]here the arbitrators
exceeded their powers...”).
5 New York Convention, art. V(1)(c).
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It is not uncommon for the parties’ respective views about
the arbitration to change after the dispute arises. Where both
parties agree that arbitration has become undesirable, they may
simply ignore their agreement and process the dispute in
another fashion. When, however, only one party wishes to
disavow the agreement to arbitrate, its binding nature becomes
~ evident. Subject to some exceptions, contemporary. legal.
systems generally hold that arbitration agreements when
properly invoked by a party preclude litigation of the issues
covered by the agreement® as discussed in the next section.
The New York Convention has engendered and reinforced this
tendency.” An important supporting doctrine allows
arbitrations to proceed even without a recalcitrant party
present.® The resulting award is no less enforceable for having
been rendered after a ‘limping’ (ex parte) arbitration, provided
the arbitrators have assessed the relevant facts and law, and
have not merely adopted the views of the participant party.’

¢ In the United States, stays of litigation are required by Federal
Arbitration Act (FAA) §§ 2 and 3 for agreements not covered by a
convention. Courts must cease court proceedings when it is shown
that an agreement to arbitrate exists between the parties and that it
covers the dispute in question. See Finegold v. Setty & Assoc. Ltd.,
81 F.3d 206 (D.C. Cir. 1996). In England, the same result is
effected by § 9(4) of the Arbitration Act 1996.

7 Article II of the Convention requires a court to “refer the parties to
arbitration” when the action before it is covered by a written arbitra-
tion agreement, relates to arbitrable subject matter and the court is
so petitioned by a party to that agreement.

8 See Redfern & Hunter at 351-53, 381-82.

® Id. Messrs. Redfern and Hunter at 381 observe that when a party
has declined to participate, the tribunal “is compelled to take a
more positive role.” Thus:

[T]he tribunal must take upon itself the burden of testing the
assertions made by the active party; and it must call for such
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Because the arbitral agreement is the legal foundation of the
arbitration, its formation and interpretation occupy important
places in the jurisprudence of international arbitration. A
fundamental problem arises when the clause is unclear.'
Commercial drafters all too frequently—for reasons which are
not always apparent—fail to choose language sufficient to
~ preclude judicial determination of issues intended for arbitra- .
tion. It is the commitment to arbitrate that the courts honor
when refusing to entertain a dispute covered by the clause.
They are on less solid ground when the parties have unartfully
expressed their commitment, such as by using ambiguous,
contradictory or precatory language or by naming a nonexistent
institution."

3.2.2 SEVERABILITY AND COMPETENCE TO ASSESS JURIS-
DICTION

The arbitration agreement’s autonomy in relation to the parties’
main agreement (i.e., its severability) is an important
question.'? The issue arises when the validity or continuing

evidence and legal argument as it may require to this end.
The task of an arbitral tribunal is not to “rubber stamp”
claims which are presented to it.

' The standard references customarily devote attention to the
problem of defective (sometimes called “pathological”) arbitration
clauses. For vivid examples, see Craig et al. at 157-66; see also
Redfern & Hunter at 177 (“The main defects found in arbitration
clauses are those of inconsistency, uncertainty and inoperability ).

11" See, e.g., Republic of Nicar. v. Standard Fruit Co., 937 F.2d 469,
473 (9th Cir. 1991) (“London Arbitration Association”).

12 See Holtzmann & Neuhaus at 478-82; Schwebel at 1-60.
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existence of the main agreement has been called into question.
The modern trend is to treat the arbitration clause as constitut-
ing an autonomous agreement which may be governed by a
law other than that applicable to the underlying agreement'
and which does not depend upon the validity of the main
agreement for its own efficacy.'"
~ The question of severability is closely linked to the question.

of arbitral competence. If the clause is deemed autonomous,
the tribunal need look no further than the clause in determining
its competency to proceed, provided that the subject matter in
question is within arbitral competency. If the tribunal later
determines that the contract in which the clause is embedded
was frustrated, or induced by fraud, its jurisdiction to make a
binding determination to that effect is not necessarily affect-
ed.” As discussed in the next subsection, however, the
relative conclusiveness of such findings and the role of the
courts in reviewing them vary among jurisdictions.

~ Because severability arguably relies on a legal fiction, its
doctrinal basis has been questioned by some. Nevertheless,
other considered voices have endorsed it robustly.'® The

'* Schwebel at 6 n.4. Nevertheless, in practice the same law often
governs both the arbitration clause and the contract in which it is
embedded.

4 Cf. Sale of Goods Convention, art. 81(1) (avoidance of contract
does not affect dispute settlement provision therein).

' That is not to say that a court could not subsequently overrule the
tribunal’s determination that it was competent to conduct the
arbitration. That raises a related but distinct question, the answer
to which will likely vary with the governing law. See Park at
149-51.

'* Judge Stephen Schwebel has concluded, for example:

—As a matter of theory, the principle of the severability of
an arbitration clause from the principal agreement which
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severability doctrine, while widely recognized, is not observed
in the same manner throughout modern legal systems. In a
given jurisdiction its application may vary with the nature of
the aspersion cast upon the main agreement."’

3.3.3 COMPETENCE DE LA COMPETENCE—A CLOSER LOOK

As broached in the preceding subsection, the severability
doctrine and questions of arbitral competency are intimately
connected. Doctrinal catch-phrases, however, such as
“Kompetenz-Kompetenz” or “severability” often obscure the
borders among distinct, if related, issues. The following five
questions, for example, are discrete:

1. Is the arbitration agreement analytically separate from the
main agreement in which it is embedded such that legal
disabilities affecting the latter do not ipso facto impact the
agreement to arbitrate? This is the basic severability question.
In general, modern legal systems hold that the arbitration
agreement is autonomous."

contains it is sound.

—As a matter of practice, that principle has been sustained
by the terms and implications of arbitration conventions and
rules, and by case law, whether of public international law,
international commercial arbitration, or national arbitration.
—In the analyses of the commentators, support for the
principle of severability is both broad and compelling.

Schwebel at 60.

17 See, e.g., Mustill & Boyd at 108-14 (discussing pre-1996 Act
law).

18 See generally Park; J. Rosen, Arbitration under Private International
Law: The Doctrines of Separability and Compétence de la
Compétence, 17 Fordham Int’l L. J. 599 (1994).

1 See, e.g., Model Law, Art. 16(1)(3).

83



Chapter 3: Binding Character

2. Do arbitrators have the authority to assess the existence
and scope of the agreement to arbitrate—that is, to determine
their own jurisdiction? This is the compétence de la
compétence (Kompetenz-Kompetenz) question. Againinmodern
systems, to varying degrees, the answer to this question is also
yes.?

. 3. If arbitrators have. the authority referred to in. question 2 .
above, to what extent are their findings subject to judicial

review? This question makes the important point that the

arbitrators’ authority to determine tribunal competence may be

both shared with the judiciary and subordinate to it. In general,

it is safe to assume that the judiciary in most countries will not

be wholly without power to review (and perhaps preempt)

arbitral determinations on jurisdiction; the extent to which this

is true, however, will depend in some systems upon what the

parties have said in their agreement to arbitrate.

4. If the arbitrators’ jurisdictional determinations can be
reviewed or obviated by the judicial assessments of the
agreement to arbitrate, when in the process does the judiciary
perform its function? In other words, do the arbitrators have
the first opportunity to decide whether they have jurisdiction
and then to act upon that determination, or is there some form
of judicial vetting that forestalls futile proceedings?*

® The English Arbitration Act of 1996, unlike the Model Law,
sensibly treats severability and arbitral competence in separate
clauses. Section 30 of the Act authorizes the tribunal to rule on
arbitration agreement validity and the scope and on whether the
tribunal is properly constituted. See Marriott at 97. Section 7
establishes the severability of the arbitration clause. Id. at 103.

2t Under French law, compétence de la compétence is supported by a
code of civil procedure that gives the arbitrators the initial role in
assessing the scope and existence of the agreement to arbitrate.
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5. To what degree do the answers to the above depend upon
the wishes of the parties as expressed in the agreement to
arbitrate? Do the parties enjoy sufficient autonomy to confer
upon the arbitral tribunal the primary or exclusive role in
assessing its own jurisdiction??

3.3 The Role and Content of Treaties
3.3.1. In General

As suggested in Chapter One, treaties exert an important
influence upon the transnational legal environment. In relation
to arbitration, they engender predictability by establishing
common approaches to the enforcement of arbitral agreements
and awards.

Even treaties not dealing directly with arbitration may affect
the process. Conventions that facilitate litigation, for example
(such as those enhancing the enforcement of judgments), may
influence the choice between arbitration and litigation. In

Courts may entertain challenges to arbitral jurisdiction, but not until
after an award is rendered. After the award is made, the courts are
free to review the tribunal’s decision on jurisdiction. The pre-award
judicial abstention characterizing the French approach contrasts with
the traditional English and Ameritan stances, which have afforded
resisting parties access to the courts to test arbitral jurisdiction early
in the process. Park at 152.

2 In Germany, prior to its adoption of the Model Law, if the parties
so provided, the Kompetenz-Kompetenz doctrine allowed the arbitral
tribunal to determine its own jurisdiction conclusively. Park at 151.
The U.S. Supreme Court in Kaplan similarly held that the parties
may by unambiguous agreement limit review of the arbitrators’
jurisdictional findings. 115 S. Ct. 1923.
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addition, treaties effecting substantive unification, such as the
Sales Convention, make choice of law analysis less determina-
tive of outcomes, a benefit that would seem to be conferred
equally upon arbitration and litigation. They also provide
positive texts to which arbitrators in particular are apt to refer
in establishing a sense of common principles.*
~ Among treaties addressing arbitration directly are numerous
Bilateral Investment Treaties** and the ICSID Convention®
which play important roles in their specific settings. Without
doubt, however, the most important instrument affecting
international commercial arbitration is the “New York”
Convention of 1958, discussed in the next sub-section.

B See infra Chapter 4 (passim).

# Approximately 1200 bilateral investment treaties exist. The number
increases annually. For texts and commentary on the current
generation of BITs sponsored by the United States see K.
Vandevelde, United States Investment Treaties Policy and Practice
(1992). The effect of BIT proliferation is “an increasingly dense
network of treaty relationships between capital-exporting states and
developing countries.” J. Salacuse, BIT by BIT: The Growth of
Bilateral Investment Treaties and Their Impact on Foreign
Investment in Developing Countries, 24 Int’l Law. 655, 656 (1990).
BITs attempt to ensure that host states maintain predictable regimes
in relation to foreign investment so as to inspire confidence. As part
of a package of assurances, it has become commonplace for such
treaties to contain dispute settlement provisions encouraging or
requiring arbitration. The manifest trend is to specify ICSID arbitra-
tion, though variations are plentiful. See A. Parra, Provisions on the
Settlement of Investment Disputes in Modern Investment Laws
Bilateral Investment Treaties and Multilateral Instruments on
Investment, 12 ICSID Rev. 287 (1997).

% The ICSID Convention enjoys wide participation (approximately 120
adherent states). It establishes a specialized and relatively compre-
hensive arbitral regime under which are decided investment disputes
(as distinct from other commercial matters) between a state (or one
of its agencies or subdivisions) and a non-state.
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3.3.2 AGREEMENTS TO ARBITRATE UNDER THE NEW YORK
CONVENTION

Nearly 120 states are parties to the New York Convention,?
ranking it as one of the more fruitful efforts of its type. As one
standard reference has observed, “[the Convention] may be
. regarded as one of the major contributing factors to the rapid .
development of arbitration as a means of resolving internation-
al trade disputes.”” It has two main features. First, it
requires the courts of contracting states to refrain from
adjudicating disputes covered by a qualifying arbitration agree-
ment, at least where a party invokes the agreement. By
requiring courts to “refer the parties to arbitration,” the
Convention greatly increases the chances that arbitration will
take place. A party seeking to circumvent a written
undertaking to arbitrate should meet with the same chilly
reception in the courts of any Convention state, subject to the
few qualifications within the Convention itself.

FAA Chapter 2, which implements the Convention,
arguably exceeds the Convention’s mandate by authorizing
U.S. courts to compel “that arbitration be held in accordance
with the agreement...”*® Under the Convention, federal courts
may direct that the parties arbitrate abroad if their agreement
so provides, a power not available to them under the FAA’s

% Professor van der Berg’s 1981 monograph remains an authoritative
reference on the New York Convention. Cases analyzing the
Convention are excerpted annually in the JCCA YEARBOOK OF
COMMERCIAL ARBITRATION.

77 Redfern & Hunter at 63.

2 FAA, § 206. The section uses the phrase “direct that arbitration be
held” which is stronger than the treaty’s “refer.” Id.
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first chapter.”? After accounting for U.S. reservations, many
federal courts have adduced a four-part test for determining
when to compel arbitration under the Convention. These courts
require that:

1) There is an agreement in writing to arbitrate the subject
of the dispute;

~ 2) The agreement provides for arbitration in the territory .

of a New York Convention country;

3) The agreement arises out of a legal relationship,
whether contractual or not, which is considered
commercial; and

4) At least one party to the contract is not an American
citizen, or that the commercial relationship has some
reasonable relation with one or more foreign states.*

29

30

When no convention applies, federal district courts may only compel
arbitration to take place within their own districts. See § 4. The
Convention broadens the judicial reach in another respect; arbitra-
tion agreements arising in purely foreign transactions are not
excluded under the Convention, whereas they apparently are under
FAA Chapter One. Sumitomo Corp. v. Parakopi Compania Ma-
ritima, S.A., 477 F. Supp. 737 (S.D.N.Y. 1979), aff’d, 620 F.2d
286 (2d Cir. 1980).

See Sedco v. Petroleos Mexicanos Mexican Nat’l Oil Co., 767 F.2d
1140, 1145 (5th Cir. 1985); Ledee v. Ceramiche Ragno, 684 F.2d
184, 186-87 (1st Cir. 1982); Filanto, S.p.A. v. Chilewich Int’l
Corp., 789 F. Supp. 1229, 1236 (S.D.N.Y. 1992).

The first condition combines two requisites (existence and scope
of the arbitral agreement). Treatment of these two issues under the
Convention is not noticeably different to that evident under the
FAA'’s first chapter. The same emphatic pro-arbitration policies and
rules of construction apply, although they are sometimes said to
have even greater vigor in relation to international contracts.
Condition 2 imposes a species of reciprocity requirement not
expressly authorized in the Convention (the treaty language refers
only to awards); condition 3 reflects the U.S. reservation authorized
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3.3.3 CONVENTION AWARDS

The Convention obliges adherent states to “recognize arbitral
awards as binding and enforce them in accordance with the
rules of procedure of the territory where the award is relied
upon.”* Convention awards are those which are “made in the
territory of a State other than the State where the recognition
" and enforcement of such awards are sought [or which are] not
considered as domestic awards in the State where their
recognition and enforcement are sought.”*? A contracting state
may limit the application of the Convention. By insisting upon
a form of reciprocity, i.e., that it will accord Convention
treatment only to awards “made . . . in the territory of another
Contracting state”® and may declare that it will apply the
Convention only to disputes arising from relationships

under the Convention’s Article 1(3), allowing it to apply the
Convention only to disputes arising from “commercial”
relationships, as defined by U.S. law. See infra note 34. The
American cases construing “commercial relationship” have generally
given it a broad scope. See Societe General de Surveillance v.
Raytheon European Management and Sys. Co., 643 F.2d 863 (1st
Cir.1981). So have many non-American decisions. Born,
ARBITRATION at 288, n.189. The fourth condition derives from FAA
§ 202 and helps separate domestic from Convention agreements.
Whether an arbitration clause meets the statute’s “reasonable
relation” test merely by naming a non-American situs is subject to
debate. See Born, ARBITRATION at 292; Rau at 249-51. The
Restatement (Third) § 487, cmt. g, seems to posit that it does: “An
agreement to arbitrate may come under this section . . . if the
agreed place of arbitration is in a foreign state[.]”

3 New York Convention, art. III.

2 Id., art. I(1).

3 New York Convention, art. I(3).
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characterized as “commercial” under its national law.** The
United States, for example, has adopted both qualifications.

The basic obligation to recognize and enforce is qualified by
several exceptions. These have been narrowly construed and
the burden of demonstrating an exception to enforcement is
upon the resisting party.*

3 Id. The commercial relationship qualification of the Convention
traditionally has been less widely adopted by Convention parties
than the reciprocity requirement also found in Article 1(3). Cf.
Restatement (Third) § 487, cmt. b. (current as of 1986). Among
parties to the treaty, another type of reciprocity rule operates.
Article XIV provides that one State may only enforce the Conven-
tion against another State to the extent that the first has itself
accepted obligations. This provision is subject to learned debate as
to its exact meaning and in particular whether it has relevance apart
from conditioning the treaty obligations of the state parties inter se.
See Born, ARBITRATION at 488. In connection with private litigants,
it is difficult to know what it adds to the reciprocity requirement of
Article 1. Id. Perhaps it authorizes U.S. courts to look behind the
fact of Convention membership to assess whether U.S. awards
analogous to the type presented are honored at the place where the
award was rendered. Consider, for example, the differing meanings
of “commercial” likely to exist among the 115-plus parties to the
Convention. Cf. Id. (offering hypotheticals); see also Biotronik
Mess-und Thereapiegeraete GmbH & Co. v. Medford Instrument
Co., 415 F. Supp. 133, 139 (D.N. J. 1976) (“considerations of
reciprocity . . . counsel courts to invoke the public policy defense
with caution lest foreign courts frequently accept it as a defense to
enforcement of arbitral awards rendered in the United States.”
(quoting Parsons and Whittemore, 508 F.2d at 937)).

% The “refusal grounds” are found in Article V of the Convention.
Shorn of certain subtitles, they include that:

(a) a party lacked capacity or the arbitration agreement was
invalid under, in default of party choice, the law of place
where the award was made;

(b) the resisting party was given improper notice or was
otherwise unable to present its case;

(c) the award exceeds the parties’ submission;
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The Convention’s wide acceptance has standardized the

general approach taken to foreign arbitral awards by contract-
ing states. So familiar and well established is the text that it
was adopted by the Model Law for treatment of all awards
governed thereby.** So narrowly have its exceptions to its
enforcement been generally construed that aberrant decisions
. are highly conspicuous.”” It has also greatly.influenced. the .

36

Ky}

(d) the wribunal’s composition or the procedure leading to the
award was inconsistent with the parties’ agreement, or,
absent an agreement, with the law of the place of the
arbitration;

(e) the award is not binding, or has been set aside or suspended
by a competent authority;

(f) the award purports to settle subject matter which is non-
arbitral under the law of the country in which enforcement
is sought;

(g) to enforce the award would violate the public policy of the
country in which enforcement is sought.

The UNCITRAL Secretariat’s earlier study of over 100 decisions
led it to conclude that, despite certain interpretive questions
(especially related to applicable law under Article V), the
Convention had functioned well. See Holtzmann & Neuhaus at
1172-73 (excerpting Secretariat Study on the New York Convention,
A/CN.9/168 (20 April 1979).

A search for published U.S. decisions in which a refusal ground was
successfully invoked under the Convention yielded fewer than ten
instances in nearly three decades. The unfavorable odds have
presumably promoted voluntary compliance with Convention
awards. At least two cases were found in which a court adjourned
enforcement proceedings under Convention Article VI. Less tenable
is a recent decision applying forum non conveniens to a Convention
award enforcement action. See Melton v. Oy Nautor A.B. 97-15395
(9th Cir. 1998), 13 Int’l Arb. Rep., Sept. 1998, at 9, H-1.
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structure of its younger regional counterpart, the Inter-
American Convention of 1975.%

% See C. Norberg, U.S. Ratification and Implementation of the Inter-
American Convention: A Commentary, 1 Amer. Rev. Int’] Arb. 588
(1990). The Panama Convention is open for accession to any state
but at present has only regional membership, which includes 16
states; it closely parallels the New York Convention though the two
instruments vary somewhat. Among the primary differences is that
the Panama Convention establishes an institution, the Inter-American
Commercial Arbitration Commission, whose arbitral rules are to
govern in the absence of contrary party choice. The New York
Convention has no provision for applicable procedural rules or
institutional involvement.
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Applicable Law—Its Designation and Content

Chapter Contents

4.1 Introduction

- 4.2 - Some Broad Distinctions -~ -~ -~ - - - - - -
4.3 Substantive Law and Party Autonomy

4.4 Methodology Absent Parties’ Choice

4.5 Selecting Choice of Law Methods

4.6 Negative Choice of Law and the Tronc Commun

4.7 The Role of Mandatory Rules

4.8 State Contracts and Applicable Law

4.9 The Lex Mercatoria

4.1 Introduction

Applicable law questions frequently arise in international
commercial arbitration. This chapter introduces the conflicts
methods and substantive sources that typify international
arbitral practice. What emerges is the sense that the arbitration
alternative functions with great detachment from national
procedural and substantive regimes and that the combination of
party autonomy and wide arbitral discretion has facilitated
inventiveness in conflicts methodology, but only a measure of
uniformity. The interim conclusion reached is that reform will
be out of step with prevailing practices if it confines either the
parties’ autonomy or, in default thereof, arbitral discretion in
matters of applicable law. The chapter starts by noting some
rudimentary analytical distinctions, before progressing through
various related matters.
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4.2 Some Broad Distinctions’

In strict theory at least four applicable law analyses are
distinct. The four address: the conduct of the arbitration; the
parties’ substantive rights and duties under their commercial
~ relationship; the agreement to arbitrate—its existence, validity .
and manner of enforcement; and the ultimate award. The first
of these is sometimes referred to as the “curial law” or the lex
arbitri. 1t is usually the “arbitration” law of the situs chosen
for arbitration, i.e., the lex loci arbitri. Thus, in selecting a
place for arbitration, the parties are in effect designating a
curial law as well.? When an American city is designated as

1 See generally Pryles.

? The curial governs a range of important issues, typically including
most matters, substantive and procedural, affecting the conduct of
arbitration. See infra Chapter S (§ 5.2) and authority cited therein.
Theoretically, the parties could expressly adopt a law other than that
of the situs. In jurisdictions in which this substitution is permitted,
the mandatory laws of the lex loci arbitri would supplant those of
the chosen curial law—at least in the courts of the situs. See Pryles
at 206 (suggesting that this would be true of the Model Law).
Selection of a curial law other than that of the situs might confront
a rather high standard of explicitness. See id. at 205, relying on
Justice Saville’s approach in Union of India v. McDonnell Douglas
Corp, [1993] 2 Lloyd’s Rep. 48, 50-51. He found insufficient the
designation “the arbitration shall be conducted in accordance with
the procedure provided in the Indian Arbitration Act 1940....” The
choice of London as situs and the “highly unsatisfactory” situation
which would result were the arbitration governed by two bodies of
arbitral law were influential factors.
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the arbitral situs, the lex arbitri potentially comprises both state
and federal arbitration laws.?

The second cluster of questions is at the heart of classical
private international law and arises because international
transactions touch more than one system; that is, two or more
divergent laws may have a claim to application. The subset of
. procedural law developed to make such choices has played an .
important role in international arbitration, though not one
fulfilled merely by replicating the practices of national courts.

The third governing law question, that raised by the
agreement to arbitrate, in general is resolved predictably.
Especially when that undertaking is imbedded in the main
agreement, it is usually governed by the same law that governs
the underlying contract, though it follows from the autonomy
of the arbitration agreement that departures from this rule are
theoretically possible.*

Under the New York and Panama Conventions and the
Model Law, questions related to award enforcement—the
fourth set of problems—are not invariably matters for the lex

> In a sense, the curial law will also include the procedural rules
chosen by the parties to the extent that they do not conflict with
mandatory laws of the lex arbitri, or the lex loci arbitri.

4 See Pryles at 201-03. The arbitration agreement is, of course, more
likely to be governed by a law other than that applicable to the main
agreement when the two agreements are concluded at different times
and places from each other, as is often true where the arbitration is
founded upon a post-dispute “submission agreement.” Conceivably,
the law applicable to the agreement to arbitrate will vary depending
upon whether that determination is being made by an arbitral
tribunal (e.g., before whom a jurisdictional issue has been raised),
a court asked to enforce the agreement to arbitrate, or a court asked
to set aside or refuse enforcement to an award. Id.
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fori; sometimes the reference is to the lex arbitri, and
sometimes to a third law.’

4.3 Substantive Law and Party Autonomy
. 4.3.1 AUTONOMY.IN GENERAL .

In international arbitration, the parties’ ability to designate or
soften the law or laws that will govern their relationship is part
of a broader autonomy.® Subject to certain general maxims,’
and mandatory rules of the situs, the parties may tailor the
scope of their submission, may designate the place of
arbitration, may determine the size of the tribunal and select its
members, may employ non-local advocates, may fix the
language of the proceeding, may dictate to a large degree the
procedure to be followed by the tribunal, and in certain Model

5 See Pryles at 202; see also New York Convention, art. V (choice of
law directives applicable to “refusal” grounds).

¢ Cf. Holtzmann & Neuhaus at 564-65 (discussing party autonomy
over the proceedings as being “critical to an effective system of
commercial arbitration for international cases”).

7 An example is that: “[t]he parties shall be treated with equality and
each party shall be given a full opportunity of presenting his case.”
UNCITRAL Model Law, Art. 18. Similar guidelines are found,
e.g., in Swiss and Dutch statutes. The equal treatment rule is
addressed to arbitrators. Whether the parties could by agreement in
effect waive the rule as to certain aspects of the proceedings is an
interesting question. Holtzmann & Neuhaus at 583, conclude that,
within the context of the Model Law, the parties may notr deviate
from the equal treatment rule.
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Law states, may secure its application by agreeing that the
subject matter of their dispute is “international.”®

Partied often establish a procedural framework by adopting
standard rules, such as those of a particular institution.’
Though such a text is designated, party autonomy remains
robust; individual provisions ordinarily may be augmented or
. supplanted by agreement of the parties who may construct their .
own approach to myriad procedural issues. This aspect of party
autonomy is revisited in Chapter 5.

4.3.2 PARTIES’ DESIGNATION OF SUBSTANTIVE LAW

In international trade, the latitude the parties have in
designating applicable law is by no means restricted to
arbitration.'’ In arbitration, however, there may be even
greater accommodation of the parties’ choice than in litigation.
A large number of modern arbitration statutes and rules
explicate rather unqualified freedom of choice provisions that
do not necessarily have counterparts among the statutes

8 See Model Law, Art. 1(3)(c).

* The designation of such rules would normally be implied by the
choice of the institution itself, although the fact that institutions
sometimes have several sets of rules can cause uncertainty. Well
conceived rules are also available for ad hoc arbitrations (those not
using an administering institution).

0 See generally P. North, General Course at 156-205; and see Y.
Derains, The ICC Arbitral Process Part VIII. Choice of Law
Applicable to the Contract and International Arbitration, 6(1) ICC
Ct. Bull. 10 (1995) (“nowadays all legal systems allow the parties
freedom to designate the law applicable to the contract, at least in
so far as the substance is concerned”).

97



Chapter 4: Applicable Law

governing court practice." The Model Law, for example,
upon which dozens of statutes are now based, provides that
“[t]he arbitral tribunal shall decide the dispute in accordance
with such rules of law as are chosen by the parties as
applicable to the substance of the dispute,””? a phrasing
adopted, e.g., in the corresponding Dutch provision.*

. An important variant .of party autonomy. in relation to.
applicable law is that which enables the parties to override any
undue harshness that the arbitrators mhy find within the
governing law or within the contract’s strict terms.
Empowering the tribunal to act as amiable compositeurs (as it
is called in the French tradition) or to decide ex aequo et bono
(the common law parallel) varies the usual form of arbitration,
by inviting the tribunal to reach an equitable solution.

1 Thus, an unremarkable ICC award states “[W]hen a contractual
clause indicates the applicable law ... The law chosen in this manner
must be applied.” Award No. 5865 (1989) excerpted in Extracts at
23. Courts in the U.S. have seemed to endorse this sentiment when
presented with awards. See, e.g., Northrop Corp. v. Triad Int’l
Mktg., 811 F.2d 1265, 1270 (9th Cir, 1987)(mandatory Saudi law
not applicable given parties’ choice of a different law).

2 Model Law, Art. 28 (1).

B Article 1054, Netherlands Arbitration Act of 1986, reprinted in
ICCA Handbook, Vol. IV. The approach, while prevalent, is by no
means an UNCITRAL invention; the antecedent French counterpart
contains a similar directive (“the...tribunal rules...in conformity
with the rules of law the parties have chosen”) Article 1496, Code
of Civil Procedure, as amended by Decree of May 12, 1981 as do
the ICSID Convention of 1965 (art. 42(1)) and the 1961 European
(“Geneva”) Convention on International Commercial Arbitration,
(art. VII).

14 See Redfern & Hunter at 35-38, noting “[iln particular, amiable
compositeurs may take a more flexible approach to the quantification
of damages in order to reflect commercial fairness and reality,
rather than regarding themselves as bound by the rules of law

98



Chapter 4: Applicable Law

Parties more often than might be imagined give the tribunal
this power, either on a general basis or with respect to certain

issues only.*

The parties’ ability to authorize awards ex aequo et bono is

endorsed in rules, statutes and in at least one arbitration
treaty.’® In those texts, which replicate the international
standard, the option depends wholly upon joint authorization,; .
it is not a prerogative conferred by only one party, by the
tribunal sua sponte, or by an administering institution."’

15
16
17

governing the measure of compensation.” Id. at 36; see also G.
Delaume, “Amiable Composition” Is Device For Facilitating Just
Awards, 5 News and Notes from the Inst. for Transnat’l Arb., No.
2, 1 (April 1990). Despite the latitude implied in an amiable
compositeur authorization, a tribunal so empowered may not proceed
arbitrarily. Equality of the parties must be observed as must any
mandatory rules of the situs, Redfern & Hunter at 36-38 and
perhaps of other states. Nadn at 97 (“amiable compositeurs remain
bound by international mandatory norms of national origin™).
Moreover, arbitrators will be disinclined to wholly disregard the
parties’ contract, even when acting as amiable compositeurs. See,
e.g., ICC Award No. 3267 (1989) excerpted in Jarvin et al., (eds.),
II Collection of ICC Arbitral Awards 43, 49 (1993).
Blessing at 64.
See ICSID, art. 43(3).
Rather than the standard Latin phrases, parties may prefer a more
prolix authorization. For example, the clause found in a certain
reinsurance-management contract, after a standard reference to
arbitration, states:
The arbitrators shall interpret this Agreement as an honorable
engagement and not merely a legal obligation; they are relieved of
all judicial formalities and may abstain from following the strict
rules of law, and they shall make their award with a view to
effecting the general purpose of this Agreement in a reasonable
manner rather than in accordance with a literal interpretation of
the language.
Pacific Reins. Mgmt. Corp. v. Ohio Reins. Corp., 935 F.2d 1019,
1025 (1991).
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Moreover, such authorizations have not always received a
warm reception in certain legal systems. Under former English
law, for example, amiable compositieur designations were
controversial, as were purported choices of a-national systems
of law; in principle, only references to a national legal system
were recognized.'®* With enactment of the Arbitration Act of
1996, however, the lingering questions should end; the Act
 sets forth a liberal party autonomy rule.?

4.4 Methodology Absent Parties’ Choice®
4.4.1 IN GENERAL
The parties’ power to designate governing law derives its

enormous significance in business planning from the state of
affairs that obtains when they fail to so; predictably is

8 Craig et al. at 481. For learned discussion, see Mustill; F. Mann,
The Proper Law in the Conflict of Laws, 36 Int’l Comp. L. Q. 437
(1987). Apparently, however, a Convention award produced by an
amiable compositeur lawfully empowered at the arbitral seat would
not be refused enforcement for want of a properly applicable law.

¥ Under the 1996 Act, the parties may designate the lex mercatoria or
empower a tribunal seated in England to act ex aequo et bono,
though for reasons of accessibility neither Latin phrase has been
used in the Act’s text. See Saville Report at para. 223 (discussing §
46(1)(b)).

® In monograph form alone, a wealth of scholarly discussion is
available concerning choice of law in international commercial
arbitration. See, e.g., O. Chukwumerije, CHOICE OF LAW IN
INTERNATIONAL COMMERCIAL ARBITRATION (1994); H. Naodn,
CHOICE OF LAW PROBLEMS IN INTERNATIONAL COMMERCIAL
ARBITRATION (1992); J. Lew, APPLICABLE LAW IN INTERNATIONAL
COMMERCIAL ARBITRATION (1978).
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appreciably diminished because modern laws of arbitration and
institutional rules confer broad discretion upon the tribunal in
designating applicable law. Of the two prevailing formulations,
one entitles the tribunal to select whatever choice of law
technique it deems appropriate* and, under the second, it
may choose the governing law or substantive principles without
reference to any choice of law rule.?? Where a choice of law
directive is provided, typically by an arbitration statute, the
method designated is usually a flexible, multi-factored test

21

22

The former ICC Rules (revised January 1, 1998) replicated the two-
step approach found in the Geneva Convention and in certain
statutes. See European Convention on International Commercial
Arbitration, Geneva, April 21, 1961, art. VII. They provided, “[i]n
the absence of any indication by the parties as to the applicable law,
the arbitrator shall apply the law designated as the proper law by the
rule of conflict which he deems appropriate.” ICC Arbitration
Rules, (1993), Art. 17(1) (emphasis added). The phrasing “any
indication by the parties” has been replaced in the New ICC Rules
by “agreement.” Under the former text, arbitrators arguably had to
look for an implied choice of law. Cf. Merkin, para. 5.19. The two-
step default approach removed from the ICC Rules remains in the
UNCITRAL Rules (Art. 33(1)) and the Model Law (Art. 28(2)).
See AAA International Rules, Art. 29(1) (tribunal to apply, “such
[substantive] law or rules of law as it determines to be appropri-
ate”); Accord ICC Rules (1998), Art. 17(1). This one-step approach
is essentially that found in the French Code of Civil Procedure,
1981, at Article 1496, and in the Netherlands Arbitration Act 1986,
at Article 1054. The latitude conferred by these texts is readily
apparent. As Professor Juenger writes:

[tlhey do not even require the pretext of pretending first to

select some national choice-of-law rule; rather, with

commendable forthrightness they eliminate this intermediate

step and allow arbitrators to apply directly whatever

substantive law suits them.
F. Juenger, Contract Choice of Law in the Americas, 45 Amer. J.
Compar. L. 195, 202 (1997).
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which retains for the arbitrators considerable leeway in its
implementation.?

The lack of predictability that results from existing formulae,
of course, does not imply that choice of law determinations by
arbitrators are invariably unprincipled. Published awards and
studies thereof suggest that arbitrators attend with care to
choice of law. The following sections introduce a series of
doctrines and practices that typify the handling of conflicts
questions in cases in which the parties have failed to designate
applicable law.

4.4.2 OBVIATING CHOICE OF LAW ANALYSIS.

Choice of law analysis may be unnecessary if the controlling
issue is simply one of contract interpretation; the outcome may
be determined by applying the agreement’s terms, and perhaps
applicable trade customs, to issues that are largely factual.
Modern rules and statutes reinforce this approach by requiring
arbitrators to apply the contract’s provisions and to consider
applicable usages in rendering an award. This is true, for
example, of the ICC Rules,* the UNCITRAL Rules,” the

2 See Swiss Private International Law Statute of 1987, Art. 187(1)
(“The arbitral tribunal shall decide the dispute . . . according to the
rules of law with which the case has the closest connection”); for
commentary, see Blessing at 58-65 (1988). Accord Cal. Civ. Proc.
Code § 1297.283 and Republic of India Arbitration and Conciliation
Ordinance 1996, § 28(1)(b)(iii), reprinted in ICCA Handbook, Vol.
II (both requiring closest connection to be determined in light of “all
the circumstances surrounding the dispute”).

% Art. 17(2).

B Id. Art. 33Q3).
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AAA International Rules,® the UNCITRAL Model Law?*
and California’s 1988 Act.”® The English Act, by contrast,
departs from the familiar UNCITRAL phrasing by not
mandating that the tribunal “take into account usages of the
trade applicable to the transaction.” %

Choice of law analysis also becomes unnecessary when
reflection confirms that there is no outcome determinative
conflict between laws because the potentially applicable laws
have the same content or reach the same result. This might
occur for example when the parties instinctive preference for
a familiar law causes them to raise the issue, only to have it be
subsequently determined that the ostensibly competing systems
have been unified by treaty.

A third instance in which traditional choice of law analysis
is of reduced importance occurs with the direct application of
a-national commercial principles—some species of lex
mercatoria. The broad grants of discretion to be found in the
leading texts promote such circumvention of national
substantive law,* although this methodology would seem to

% Art. 29(2).

7 Art. 28(4).

% Cal. Civ. Proc. Code § 1297.285.

» Saville Report at para. 222 (quoting Model Law, Art. 28). The
Advisory Committee that produced the Bill reasoned that “[i]f the
applicable law allows [usages to be taken into account] then the
provision is not necessary; while if it does not, then it could be
said that such a directive overrides that law, which to our minds
would be incorrect.” Id.

% See, e.g., ICC Rules, Art. 17(1) “the rules of law which the
tribunal determines to be appropriate.”
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require some form of subsidiary analysis to determine when
application of the lex mercatoria is appropriate.*

4.4.3 PRIMITIVE METHOD TAXONOMY

The diversity of methods available to arbitrators has prompted
scholars to devote entire monographs to the subject, perhaps
without exhausting it. The technique selected is not merely of
academic interest. In the United States alone several choice of
law methods are in use. The governing law that results often
varies with the approach used, as does the degree of
predictability associated with the process. The considerable
intricacies notwithstanding, broad similarities among method
families have resulted from cross-fertilization and the
interpenetration of legal systems.*? Thus, on a global basis,
one finds both the traditional, single-factor rule selecting
devices, with their mechanical security* and the more fluid

3t Cf. Mustill at 98 (“little has been done to identify criteria™).

2 Cf. Born, LITIGATION at 493-94 (discussing influence of European
scholars upon Joseph Story).

* In the United States, the methods associated w1th the Restatement
First, fit this general description. In the main they rely on initial
characterization and applicable law choices dictated by single
connecting factors. See generally L. Brilmayer, CONFLICT OF
LAWS: CASES AND MATERIALS 124-25 (4th ed. 1995). Once it is
determined that the matter should be treated, for example, as a
contracts claim (as opposed, e.g., to a tort claim), a sub-
characterization focusing on the type of contract or issue may be
undertaken; this further classification may be necessary to identify
among the several possibilities the controlling factor or event. A
contract problem, for example, can often be further classified as
relating primarily to formation (or validity) or to performance. After
the subclassification is accomplished, the legal system supplying the
rule of decision is identified by locating the single connecting factor
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modern approaches that tend to be issue specific, multi-
factored and nuanced. Somewhere in between are approaches
that attempt to draw the best from both families by combining
rebuttable guides with factual balancing.

Typical of the several so-called modern approaches to which
arbitrators often gravitate is that propounded in the
- Restatement (Second).** Numerous international awards refer.
to it,” and while notionally “American,” non-American
lawyers and arbitrators readily understand its attempt to
combine flexibility with explicit guidance.* Its centerpiece is
the “most significant relationship” test under which the rights
and duties of the parties with respect to an issue are
determined by the local law of the state which, with respect to
that issue, “has the most significant relationship to the
transaction and the parties.”>’

In Restatement (Second) analysis no single consideration
dictates the result. Rather, two collections of factors are
identified to aid in the choice of law determination: one list

designated as controlling. Restatement (First) of Conflict of
Laws §§ 332-34. Single factor approaches are far from unique to
American jurisprudence. See, e.g., Hober at 19 (“...under Soviet
conflict of laws rules lex loci contractus is applied when the parties
have not agreed on the applicable law”).

% ALI, (1971).

% See, e.g., Extracts at 23 (Final Award No. 6268 (1990); ICC
Interim Award, Case 5314 (1988) excerpted in 4(2) ICC Ct. Bull.
70 (1993).

% The Rome Convention fits this general pattern.

7 Restatement (Second) § 188(1).

105



Chapter 4: Applicable Law

identifies contacts specific to contract cases;*® the other lists
policies to be weighed generally.*

Apparently to make the outcomes more predictable,
however, the Restatement Second injects several specific
presumption-like propositions. Among these directives is that
of Section 188(3) which observes that “[i]f the place of
. negotiating the contract and the place of performance are.the .

% The contract-specific contacts are set forth in Section 188 as

follows:
€Y
(b)
©
@
(e)

the place of contracting,

the place of negotiation of the contract,

the place of performance,

the location of the subject matter of the contract, and
the domicile, residence, nationality, place of incorpora-
tion and place of business of the parties.

They are, according to Section 188, “to be evaluated according to
their relative importance with respect to the particular issue.” Id.

§ 188(2).

* The general considerations relate to broad systemic policies. These
are set forth in Section 6 and include:

(a)
(b)
©

(Y]
)
®
®

the needs of the interstate and intemational systems,
the relevant policies of the forum,

the relevant policies of other interested states and the
relative interests of those states in the determination

of the particular issue,

the protection of justified expectations,

the basic policies underlying the particular field of law,
certainty, predictability and uniformity of result, and
ease in the determination and application of the law

to be applied.

The conception that a state other than the forum may have an
“interest” in having its law applied is a theme found in many
contemporary American approaches, including the Restatement
Second, as indicated in the above-listed factors. In fact, a method
known as “interest analysis” is in use in a few states, albeit in
different forms. The seminal literature includes Currie, SELECTED
EssAYs ON THE CONFLICT OF LAWS (1963). Professor Currie’s
theories have not been adopted in full by arbitrators or courts.
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same state, the local law of this state will usually be applied,
except [in the case of land sale and certain other contracts or
issues].”* Other predictive references are provided but are
subject to the possibility that, exceptionally, the factors of
sections 6 and 188 will lead to a different result.”

A review of the literature reveals that the American
- arbitrator may have little difficulty in discussing choice of law -
with, for example, his Swedish counterpart* and that, indeed,
calling the Restatement Second’s approach “modern” may be
a misnomer. In his digest of Swedish awards, Hober describes
the multi-factor “centre of gravity” method in which the judge
or arbitrator allocates among the legal systems implicated
various contacts and uses in dubio rules to recommend to the
arbitrator applicable law when the centre fails to reveal itself.
The method’s similarity to the American analogue is striking
and according to Hober, it originated in a Swedish Supreme
Court case decided three decades before the Restatement
Second was published!*

“ Tssues related to land-sale contracts are governed ordinarily by the
law of the situs of the property. Id. § 5.
4 See R. Cramton et al., CONFLICT OF LAWS: CASES-COMMENTS-
QUESTIONS 117-20 (5th ed. 1993).
# See generally Hober.
“ Id. at 8. Hober’s summary of the technique could almost have
appeared in an American primer on choice of law:
When applying the centre of gravity test all connecting factors
relating to the contract in question must be taken into account...
[TThe weighing of the various connecting factors [however] can
never be a mechanical exercise.... Rather, a court must determine
the relative weight and importance of the connecting factors in
light of the individual case.
Id. at 9 (emphasis in original; footnote omitted).
Not unlike the presumptive references of the Restatement Second,
the in dubio rules are non-binding “recommendations which may be
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Among the other standard conceptions is “proper law of
contract” analysis developed by English courts,* and still
observed to varying degrees in many common law systems.*
In the absence of an express or implied choice by the parties,
it too resembles in broad outline the multi-factor tests familiar
to Americans. Its goal is to determine the law with which the
. contract has. its “closest and most real connection.”*® Among .
the relevant factors are: the place of performance, the place of
formation, the places of business of the parties, and the type
and subject-matter of the contract.” A similar multi-factor
approach is apparently called for under the Swiss variant of the
“closest connection”test, though differences between the
English and Swiss methods can be detected.*

relied upon if and when the centre of gravity test fails to give an
unambiguous result.” Id. at 10.

“ See generally J. McClean, MORRIS: THE CONFLICT OF LAWS 252-
56 (4th ed. 1993) (hereinafter Morris); North & Fawcett at 458-59.
In England, choice of contract law is now governed by the Contracts
(Applicable Law) Act of 1990, which implements the Rome
Convention. See North & Fawcett at 459 et seq. Choice of law, by
arbitrators, however, is governed by the Arbitration Act 1996.

* See, e.g., °G. Bamodu, Jurisdiction and Applicable Law in
Transnational Dispute Resolution before the Nigerian Courts, 29
Int’l Law 555, 564-73 (1995) (Nigerian courts in theory employ the
English proper law approach but often demonstrate a lex fori
preference).

“ Morris, supra note 44, at 255.

47 Id.(citing Re United Railways of the Havana and Regla Warehouses
Ltd. (1990) Ch. 52, 91).

“ Dr. Blessing suggests that the Swiss formulation imposes few
restrictions on the arbitrators, who may determine that selected
“transnational” rules of law have the closest connection to “the
case” (or as another translation has it, to the “dispute”). Blessing at
60-61. By contrast, traditional English law usually conceives of the
search as leading to a particular national system of law, a restriction
reflected in the Rome Convention’s Article 4(1)
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4.5 Selecting Choice of Law Methods

Typically, the lex arbitri neither dictates the choice of law
method nor requires an arbitral tribunal to employ the same
choice of law rules as those used in the courts.* Nor do most
rule formulations supply the method. Although some awards
. designate an applicable law without explicating.a choice of law .

49

(“contract...governed by the law of the country with which it is
most closely connected”). Country is used “in the sense of a
territory having its own legal rules on contracts.” Accordingly, “one
cannot choose EC law, or public international law, or general
principles of law recognized in civilized nations, since these do not
contain a set of detailed rules of contract law.” Stone at 235.
Additionally, the Rome Convention refers to a country’s connection
with the contract, whereas the Swiss formulation refers to the
connection to “the dispute” (or case). Cf. North & Fawcett at 490.
Cf. ICC Interim Award, Case No. 5314 (1988) excerpted at 4(2)
ICC Ct. Bull. 70 (1993) (“[tlhe ICC Rules do not oblige an
arbitrator to follow the choice of law rules of the seat of the
arbitration...”). Prior to the enactment of the Arbitration Act 1996,
it was unclear whether arbitrators proceeding in England were
required to apply the Rome Convention. See, e.g., Jaffee at 240-41;
Merkin, § 5.27 (1991). Under § 46(3) of the 1996 Act, the tribunal
may, in the absence of party choice, apply “the conflict of laws
rules which it considers applicable,” the solution found in the Model
Law, Article 28(2).
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analysis, thus leaving one to speculate, others confirm that
arbitrators fill the vacuum in numerous ways.*

Not surprisingly, one approach in evidence is to borrow
conflicts rules of one or more national system. Within this
broad category, the possibilities are several. An obvious
expedient is to refer to the choice of law rules used by the
courts of the seat of arbitration.> This may seem particularly
attractive where the parties have designated the situs, since one
might conclude that a tacit choice of the local law (including
its choice of law rules) was also intended.® It is,
nevertheless, doubtful that the parties in an international case
will have designated the arbitral situs for the conflicts rules
used by the ccarts there.** Rather, such a designation is better

* It may happen that all the potentially applicable conflicts rules lead
to the same substantive law or that all the potentially applicable
substantive laws would lead to the same result. Alternatively, the
arbitrator may have determined, sub rosa, that one substantive law,
is simply most appropriate, more well-developed, more modern or
more clear than the others. This practice is encouraged by
institutional rules, such as those of the AAA and the ICC, that
instruct the arbitrator to apply, in voie directe fashion, the
substantive rules he or she considers “appropriate.” AAA
International Rules Art. 28(1); ICC Rules, Art. 17(1).

! See generally O. Lando, Applicable Law; Extracts; A. Lowenfeld,
The Two-Way Mirror: International Arbitration as Comparative
Procedure, (1985) Mich. Y.B. Int’l Legal Stud. 163, 177-84 (1985).

2 Lando, Applicable Law at 108.

% Cf. Redfern & Hunter at 123 (though a diminishing practice,
arbitrators have inferred a choice of substantive law from a choice
of situs).

* Parties often choose a locale for its linguistic and geographic
neutrality and for myriad other reasons unrelated to the substantive
law likely to be applied by the courts there. See also ICC Award
No. 5717 (1988) excerpted in Extracts at 22 (“The choice of London
as the place of arbitration and English as the language of the
contract doe not, in itself, indicate an intention of the parties that
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viewed as only one factor, to be weighed with the intrinsic
merit of the rules themselves, in selecting a method.*

The ad seriatim (“cumulative™) use of municipal conflicts
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