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Abstract

The focus of this thesis is on information society regulation in Europe and on the European
Commission when forming legislative proposals and implementing laws by means of
decentred and flexible regulation, respectful of difference, seeking to promote the
engagement of diverse interested parties in the formation of laws affecting them. I seek to
explain the above processes in a dynamic way, breaking away with a conceptualisation of
regulation as (only) efficiently pursuing the public good and neutrally mediating among
autonomous communities, and public administration as being (only) about reasoned choices
and rational action. Bourdieu’s theoretical tools are employed to argue that although it would
be within agents’ intention to design neutral rules and within regulatory law’s original
function to promote participation and deliberation, law encapsulates a vision that outruns its
function and agents perceive the social world in a way that outruns perception. To illustrate
this, I look at the following case studies: Architectural solutions introduced by the industry in
DVDs to prevent copying, domain name dispute resolution by ICANN, Internet filters used
to block harmful material on the net, and the proposal to introduce patent protection in
computer-implemented inventions in the EU. In a nutshell, in the above instances the
European Commission strives to reproduce or preserve its juridical, technocratic, social and
symbolic capital, while one of the main strategies supported by its juridical capital is to
sustain the belief in the neutrality and objectivity of regulatory law. However, the ways in
which the administration perceives the potentialities inscribed in capital are subject to
unspoken general cognitive schemas shaped by nationality and professional background, and
by the subjective construction of notions such as recognition, reputation and communality, as
formed in everyday interaction in the Commission. Yet, cognitive schemas and capital are
not conceived as static, but as open to experience. In this way, although regulation is viewed
as manifesting the freezing of power relations, dynamism is injected as all definitions in the
field are potentially subject to re-definition, by virtue of struggles amongst the administration
and interest groups, which, although they occupy different fields, strive to influence
regulation. Redefinitions then result in re-orderings in the field, as for example, new forms of
capital may enter it or cognitive schemas may be altered.
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The European Commission and the Construction of Information Society

The European Commission and the Construction of Information

Society

Toute définition de la liberté donnera raison au déterminisme.

Henri Bergson, Les Données Immédiates de la Conscience.

The will to create is to create the fiction of a world that corresponds to our desires...

associating everything we honour and find pleasant with this true world.

Friedrich Nietzsche, Nietzsche's Notebooks Fall 1887 9 [60].

Opening

The focus of this thesis is on decentralised regulation employed in the
context of information society in Europe. In this instance, decentralised
regulation, for example, as in co-regulation, self-regulation and soft law, engages
a variety of public and private actors in the process of forming proposals and
implementing laws and the European Commission assumes an important role in
providing expertise, hierarchical assistance (when required), and support for
forums of discussion.

Against this background, the questions addressed in this thesis are: What
is the effect of decentred regulation? How does it work in practice? Does it really
fulfil its promise to promote deliberation and participation? What is the role of
the European Commission in the process? Is it really a neutral regulator

objectively intermediating amongst interested parties? If not, what are its
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‘interests’? Can they be defined in an non-economic sense and beyond the limits
of intentionality?

These general questions I wish to address in the context of efforts to
employ decentred instruments to regulate the information society in Europe as
we are presented with an example of efforts to promote reflexive and heterarchical
regulation, respectful of the diverse codes of conduct of interest groups and
networks of actors. Relying on the conceptual tools of social theory, I seek to

understand the formation and function of these processes.

Alternative regulation and the information society in Europe

The concept of information society entails that the social is built around
the processes underlying the exchange and commodification of information.!
Such trade in information is often decentralised, as in the case of the Internet. In

this instance, information ‘wants to be free.”? It is routed in a smart way to find its

1 Boyle, J. (1996) Shamans, Software, and Spleens. Law and the Construction of Information Society
(Cambridge, Mass: Harvard University Press), at p. 1-6. Note that Boyle makes the point that the
information society is not only characterised by electronic information and the Internet, but also
genetic information and biotechnology. In this thesis I limit my analysis on electronic information
as I look at the official definitions produced by the European Commission and how these are
debated.

2 Barlow, P. (1996) ‘A declaration of the independence of cyberspace,” at
http:/ /www eff.org/~barlow /Declaration-Final. html, (web page visited on 14 May 2003). This
phrase (‘information want to be free’) is a popular aphorism circulating on the net.
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destination.? It has no borders. It promotes communication amongst people
around the world.4

The Internet for example, has been used to organise demonstrations
against the war in Yugoslavia and Iraq.> It has further been employed to
coordinate a petition against the proposal to protect computer-implemented
inventions by patent law in the EU, which received an overwhelming response.t
At the same time, trading in genetic and electronic information has become a
central feature of the economy leading to efforts to strengthen international
intellectual property in view of problems such as software piracy.”

However, much debate surrounds whether we are moving to a new

paradigm of social organisation, the information society.® The economy is trading

3 Cerf, V. G,, Clark, D. D., Leiner, Lynch, D. C., B. M., Kahn, R. E., Kleinrock, L., Postel, J., Roberts,
L. G. and Wolff, S., ‘A Brief History of the Internet by those who made the history, including
Barry M. Leiner, Vinton G. Cerf, David D. Clark, Robert E. Kahn, Leonard Kleinrock, Daniel C.
Lynch, Jon Postel, Lawrence G. Roberts, Stephen  Wolff’ available at
http:/ /www.isoc.org/internet/history/, (web page visited on 14 May 2003). Also see Sassen, S.
(2000) ‘Digital networks and the state: Some governance questions’ (2000) 17 Culture, Theory and
Society 19-32.

4 Barlow note 2 above.

5 For the organisation of social movements against the war in Iraq see the article by Glasner, J.
‘Protests to start when war does’ story published in Wired News in 19 March 2003 at
http:/ /www.wired.com/news/politics /0,1283,58101,00.html, (web page visited on 14 May 2003).
Wired News cites Howard Rheingold, author of Smart Mobs, a book investigating the impact of
mobile computing, who claims that ‘the quick pace at which protests are organized and publicized
nowadays is almost entirely attributable to improvements in communications technology. Whereas in the
Vietnam era, it took years for a viable, nationwide antiwar movement to coalesce, the recent protests against
military action have come together quite rapidly on a worldwide scale.. Instead of having some hierarchical
top-down coalition, it's possible to have loose coalitions of small groups that organize very quickly...These
groups get the word out by attracting media coverage and augmenting their efforts with weblogs, e-mail,
telephone campaigns and, more often in parts of Europe and Asia, cell-phone text messaging.’

¢ PbT Consultants, “The results of the European Commission exercise on the patentability of

computer implemented inventions’ (2000) available at
http:/ /europa.eu.int/comm/internal market/en/indprop/comp/softanalyse.pdf, (web page
visited on 14 May 2003).

7 Boyle note 1 above.

8 Webster, F. (second ed 1995) Theories of the Information Society (London: Routledge). Webster
approaches the concept of information society from a technological, economic, spatial, cultural
and occupational point of view. It is interesting to note that the Internet has attracted much hype
when viewed from almost a religious point of view as a new organism or as a new eco-society
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in intangible goods and the citizen is engaged in politics in more direct ways,’
but sceptics would say that information has always been central to the
organisation of societies.

Yet, both the EU and the US have considered the creation of information
society to be a policy priority, acknowledging the centrality of information in
today’s economy and polity and the importance of innovation as being the
driving force behind modern economies resulting in social re-organisation and in
the transformation of our socio-political experience. Innovation in particular is
important as, fostering technological experimentation is at the heart of promoting
novel ways to manipulate and transmit information.

Accepting the centrality of innovation and information further results in
accepting that novel models of governance are required, as, when information
travels or is traded, virtues and distinctive problems emerge from its
communication in a global and differentiated world.

Therefore, although the question as to whether the creation of information
society is a new model of society may be difficult to answer, one cannot deny that
the creation of a European information society is particular to the specific socio-
historical circumstances of our time, around which our polity is organised, our

laws are emerging, and notions such as innovation and information acquire

with its own collective memory in electronic form, see for example
http://www.aec.at/meme/symp/, (web page visited on 14 May 2003).

9 Castells, M. (first ed 1996) The Rise of the Network Society (Oxford: Blackwell), at p. 228. Castells
insists that ‘information technologies allow a direct, online linkage between different types of activity in
the same process of production, management and distribution, establish a close, structural, connection
between the sphere of work and employment artificially separated by obsolete statistical categories’.
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meaning, and therefore the study of information society in Europe should be
concerned with uncovering these.

To illustrate this, the Internet in particular is positioned at the heart of
efforts to promote the information society in Europe, hence issues relating to its
governance, content and privacy, intellectual property rights and the creation of
global networks, are of prime importance as it presents us with an example of
decentralised organisation and regulation. Yet, although it is a global network,
co-ordination of local centres is required as in the creation of accepted global
standards.

Moreover, national governments and the EU have to reinvent the ways
they regulate conduct on the Internet. Decentralised, ‘soft” instruments, such as
self-regulation and co-regulation are employed alongside more traditional
hierarchical regulatory instruments, such as competition law, a process which
nonetheless shows a tendency to promote ways to involve governments and
various other interested parties acting in networks,1 manifesting a novel role for
the state and the nature of its interaction with society.

Nevertheless, information about the function and needs of such networks
is necessary, when the European Commission engages in providing some form of
hierarchical co-ordination or assistance. In other words, a fragmented world,
consisting of communities and networks at a global level, has to rely more than

ever on information about local needs.

10 Black, J. (2002) ‘Critical reflections on regulation’ Centre for the Analysis of Risk and Regulation
(CARR) Discussion Paper 4/2002, at p- 19, available at
http:/ /www.lIse.ac.uk/Depts/carr/publications.htm, (web page visited on 20 May 2003). On self-
regulation also see Ogus, A (1995) ‘Rethinking self-regulation’ 15 Oxford Journal of Legal Studies 97-
108.
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All these characteristics are particular to the European information society
and give birth to an understanding of regulatory law as being something more
than the sum of secondary rules and standards emanating from the positive
character of the state, attributed to an efficient regulator or being an instrument
for intervention in the economy.1! Regulatory law is not only tied to a centre,!2
but is though to have to move to ‘decentred,’13 ‘heterarchical’ forms.1* Alternatively,
regulatory law is thought to have to be more ‘flexible.’15

Various agents participate in its formation and implementation, and
various tools are employed to regulate conduct. Markets and laws are not
thought to be separate entities, but are interdependent.1¢ In the above instances,
the term regulation is used in a broad sense, and as such is equated with

governing. Hence, it is conceived as the sum of ways in which public purposes are

11 Baldwin, R., Scott, C. and Hood, C. (eds) A Reader on Regulation (Oxford: Oxford University
Press, 1998).

12 Black note 10 above, at p. 24, questioning whether private law can be value neutral. She refers
to Luhmann, who considers law as stabilising expectations, while regulation is not thought to be
a separate system but the attempt of the realm of politics to influence other systems by using the
medium of law, see p. 24-25. She further contrasts this view with pluralists, such as Cotterell, who
argues that law’s formal rationality and its consistency with a body of doctrine seems less vital
today than it used to be, see Cotterell, R. (second ed 1992) The Sociology of Law: An Introduction
(London: Butterworth). Finally, contrary to Hart and Kelsen, anthropologists and sociologists
have long ago pointed to that rules governing conduct need not emanate from the state, amongst
the many references see Gurvitch, G. (1947) Sociology of Law (Butler and Tanner); Gulliver, P. H.
(1979) Disputes and Negotiations: A Cross-Cultural Perspective (New York: Academic Press); Lévi-
Strauss, C. (1963) Structural Anthropology (New York: Basic Books, orig. 1958).

13 Black note 10 above.

14 Everson, M. (1998) ‘Administering Europe?’ 36 Journal of Common Market Studies 195-216.

15 Teubner, G. (1993) Law as an Autopoietic System (Oxford, UK; Cambridge, Mass., USA: Blackwell
Publishers); Ayres, I. and Braithwaite, J. (1992) Responsive Regulation: Transcending the Deregulation
Debate (Oxford University Press, New York).

16 Everson note 14 above; Black note 10 above. For a different view see Daintith, T. (1979)
Regulation (Tiibingen: Mohr Siebeck), following economic analysis and thus considering that
markets and regulatory law are different spheres of activity, the latter intervening to correct
market failures. Also see Hayek, F. A. (1982) Law, Legislation and Liberty: A New Statement of the
Liberal Principles of Justice and Political Economy (London: Routledge); Mitnick, B. M. (1980) The
Political Economy of Regulation: Creating, Designing and Removing Regulatory Forms (New York:
Columbia University Press); Wilson, J. Q. (1980) The Politics of Regulation (New York: Basic Books).
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authoritatively decided on and implemented,!” with various actors being active
in the shaping of their content, and a variety of bodies involved in the process.

In its normative conceptualisation, regulatory law is thought to have to
move from substantial to more procedural and flexible regulatory instruments,
promoting soft law, information and participatory rights and the use of expertise.
Law should be concerned with empowering people by creating forums for
discussion and guaranteeing the fair structure of such dialogue.

The basic assumptions underlying this position is that law can neutrally
mediate amongst communities by providing the necessary objective legal
procedures, that law is only one structure amongst other constraining the action
of intelligible agents, or that it can help achieve social justice (by means of

promoting public policy goals) and access to justice.18

17 Pildes, R. and Sunstein, C. R. (1995) ‘Reinventing the regulatory state’ 62 University of Chicago
Law Review 7-33. Doern and Wilks offer four definitions. According to the authors, regulation is
often viewed in the context of Constitutional provisions that inform the division of powers between
levels of government and the separation of powers between the executive body, the legislature
and courts. Regulation may also be defined in a narrow way as delegated legislation. In this form it
may include guidelines, rules of procedures, and voluntary codes. Alternatively, regulation may
be conceived as a policy instrument, and as such is distinguished from other instruments such as
exhortation, spending, taxation, or the direct delivery of services. Governing though should be
viewed in an overall sense (including Constitutions, statutes, regimes) so as to be able to address
questions as to the impact of regulation, and in particular as to how difficult it is to tell whether
regulation is expanding or being reconfigured, see Doern, B. and Wilks, S. (eds) (1998) Changing
Regulatory Institutions in Britain and North America (Toronto: Toronto University Press), at p. 4-6.
Furthermore, the normative theory of market failure premised on the assumptions of economic
analysis understands society and economy as being separate phenomena and prescribes that
regulation is required to improve economic efficiency and correct market imperfections. In this
instance, regulation encapsulates a new form of governance (regulatory state) as opposed to the
redistribution functions of the positive state and is legitimised when market-failures occur. These
are: Natural monopolies, externalities, public goods, asymmetric information, moral hazards, and
transaction costs. Anyone of these six failures legitimises regulation. On these issues see Majone,
M. (1997) ‘From the positive to the regulatory state: Causes and consequences of changes in the
mode of governance’ 17 Journal of Public Policy 139-165; Ogus, A (1994) Legal Form and Economic
Theory (Clarendon Law Series, Oxford, 1994); Baldwin, R. and Cave, M. (1999) Understanding
Regulation (Oxford: Oxford University Press). Finally, regulation may be concerned with risk
management, see Black note 10 above, at p. 7.

18 Teubner note 15 above; Ayres and Braithwaite note 15 above.
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Simultaneously though, this movement away from command and control
rules, empowering people to participate in forums of discussion and relying on
information to regulate conduct, implies that the stage of formation of legislative
proposals and implementation acquire considerable importance, more than ever
before. It is in this context that this thesis examines the role of the European
Commission in regulating the information society.

The main argﬁment advanced is that law, be it soft, non binding or merely
at the stage of implementation, still engulfs a vision of the social world by means
of encapsulating conceptions about, for example, the role of property and
individuality. In other words, the European Commission has not lost its central
role, but is actively pursuing its ‘interests,” which are not exogenously given but
are the product of history, and regulatory law can never be neutral and objective,
as it always excludes alternative visions of the social world.

This is because, although it would be within agents’ intention to design
neutral and fair rules pursuing well-defined goals and within regulatory law’s
original function to promote participation and deliberation, law encapsulates a
vision that outruns its function and agents perceive the sociél world in a way that
outruns perception.

If one accepts that regulation is not the crystallisation of the concerted

effort of knowledgeable agents engaging in problem solving activity, or the

19 For this proposition see for example Black’s work, Black, J. (1997) ‘New institutionalism and
naturalism in socio-legal analysis: Institutionalist approaches to regulatory decision making’ 19
Law and Policy 59-93; Black, J. (1998) 'Talking about regulation’ Public Law 77-112; Black, ]J. (2002)
'Regulatory conversations' 29 Journal of Law and Society 163-196; Black, J. (1997) Rules and
Regulators (Oxford: Clarendon). The author retains intentionality as crucial in her analysis, since
regulation is viewed as a problem solving activity. For the institutionalist argument, generally see
Powel, W. and DiMaggio, P. J. (1991) The New Institutionalism in Organisational Analysis (Chicago:
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construct of powerful interests? or a reflexive instrument aiming at promoting
participation and deliberation,?! or a technical administrative project seeking to
integrate markets,?2 or a policy instrument in the hands of governments,? but
that most of the time entails the reproduction of common ways of thinking about
the social world, then the possibility opens up to view regulation from a different
perspective.24

In particular, looking at the early stages of identifying a social problem as a
legal problem and transforming it into a plausible legal proposal is very
important, in order to understand what views are excluded, which are included,
and why. We can further see whether and to what extent the taken for granted
conceptions about the social world are challenged by interest groups striving to
influence regulation.

Similarly, examining the implementation of EU legislation reveals how

‘truth’ claims furnished by science, benchmarks and indicators regulate our

University of Chicago Press); Koeble, J. (1995) ‘The new institutionalism in political science and
sociology’ 27 Comparative Politics 231-244; Immergut, E. M. (1998) ‘The theoretical core of new
institutionalism’ 26 Politics and Society 5-34; Grendstad, G. and Selle, P. (1995) ‘Cultural theory and
the new institutionalism’ (1995) 7 Journal of Theoretical Politics 5-27.

20 The Internet is then viewed as being potentially dominated by powerful corporations in the
future. For the importance of information to multinational enterprises see, Wallertsein, 1. (1979)
The Capitalist World-Economy (Cambridge: Cambridge University Press/Maison des Sciences de
I'Homme). Generally, structuralists focused on the ways in which structures impose a way of
thinking and acting, see for example Althusser, L. (1984) Essays on Ideology (London: Verso).
Structuralists derived inspiration from language and its function to describe for example a cultural
setting, see Lévi-Strauss note 14 above.

21 Teubner note 15 above; Ayres and Braithwaite note 15 above.

2 Majone, G. (1996) Regulating Europe (London; New York: Routledge).

2 For the use of law as a policy instrument see Daintith, T. C. (ed) (1988) Law as an Instrument of
Economic Policy: Comparative and Critical Approaches (Berlin: Walter de Gruyter).

24 This perspective comes close to the one adopted by Hall, C., Hood, C. and Scott, C. (1999)
Telecommunications Regulation: Culture, Chaos and Interdependence inside the Regulatory Process
(London: Routledge).
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conduct by virtue of reproducing taken for granted assumptions about, for
example, what harmful content on the Internet is.

I thus seek to look at the above processes as reproducing well-embedded
perceptions about the role of law as promoting fair and neutral participation and
about individuals as actively participating in communities and networks
promoting consensus within legal ‘informalism.” In this sense, when regulation is
understood as governance ‘is characterised by mechanisms by which a child, an
economy or a community can be guided to produce desirable objectives whilst it
simultaneously respecting their autonomy.’

The following will elaborate on the theoretical underpinnings of this
proposition. I will concentrate on theories of regulation in general, putting
emphasis on the role of the European administration, while making sporadic
references to issues relating to Internet governance, intellectual property rights

and harmful Internet content regulation.

% Rose, N. S. (1994) ‘Expertise and the government of conduct' 14 Studies in Law, Politics & Society
359-397; Generally see, Pavlich, G. (1996) ‘The power of community mediation: Government and
formation of self-identity' 30 Law & Society Review 707-733; Rose, N. S. (1987) ‘Beyond the
public/private division: Law, power and the family' 14 Journal of Law & Society 61-76; Rose, N. S.
(1996) ‘The death of the social? Re-figuring the territory of government' 25 Economy & Society 327-
356; Rose, N. S. (1996) ‘Governing "advanced"” liberal democracies,” in Barry, A., Osborne, T. and
Rose, N. (eds) (1996) Foucault and Political Reason (London: UCL Press); Rose, N. S. (1999) Powers of
Freedom: Reframing Political Thought (Cambridge: Cambridge University Press); Rose, N. S. and
Valverde, M. (1998) ‘Governed by law?' 7 Social & Legal Studies 541-551; Rose, N. S. and Miller, P.
(1992) ‘Political power beyond the state: Problematics of government' British Journal of Sociology
173-205. Informal or popular justice is the idea that mechanisms for dispute resolution in general
can be developed outside formal legal procedures and litigation, see Fitzpatrick, P. (1988) ‘The
rise of informalism’ in Matthews, R. (ed) Informal Justice? (London: Sage: 178-198); Fitzpatrick, P.
(1992) ‘The impossibility of popular justice' 1 Social & Legal Studies 199-215; Fitzpatrick, P. (1992)
The Mythology of Modern Law (London: Routledge); Harrington, C. B. and Merry, S. E. (1988)
‘Ideological production: The making of community mediation' 22 Law and Society Review 709-735;
Abel, R. L. (1982) ‘The contradictions of informal justice’ in Abel, R. L. (ed.) The Politics of Informal
Justice Vol 1: The American Experience (New York: Academic Press); Matthews, R. (1988)
‘Reassessing informal justice’ in Matthews, R. (ed) Informal Justice? (London: Sage).
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Before proceeding, it is required to provide a few technical definitions.
With regard to the term ‘information society’ the European Commission has
extensively used the term in its official papers and linked it to the technological
convergence between mobile and satellite communications services eventually
being offered by fixed telecommunications, and to Internet and digital TV
becoming the future platforms for multimedia services.

Multimedia is defined as the convergence of image, sound and text all
being delivered through a single wire due to digitalisation, which has made it
technically possible to transmit a vast amount of information.26

More definitions involve terms such as ‘digital data networks,” ‘Internet’ and
“infrastructure.” Digital data networks are ‘virtual’ networks giving the impression
of being one single network, but are in reality owned and operated by different
persons, a phenomenon intensified due to the liberalisation of infrastructure. %’

Data networks are supported by physical infrastructure, which can be
cable, copper wire, fibre optic or microwaves (as in the case of satellite
transmission). Above this physical layer there is a data network, being an
indefinite number of computers being interconnected and transmitting messages
the one to the other by making a copy of the message at each computer that goes
through until, it reaches its final destination. These copies may take even hours to

be transmitted in the next computer.28

%6 Cameron, J. (1998) ‘Patents, copyright, trademarks, and literary property course handbook
series’ 507 Practicing Law Institute 919-945.

7 ibid.

28 Millard, C. (1996) ‘A European perspective’ 14 John Marshall Journal of Computer and Information
Law 269-294.
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The model described perfectly fits the function of Internet, which is
operated by service providers that lease lines from telecommunications
incumbents, hence the bulk of my case studies are taken from Internet regulation,
as it represents a unique example of decentralised organisation and a prominent

component of the emerging information society.
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A. CONCEPTUALISING REGULATION

1. From the regulatory state to the post-regulatory model of
governance?

Various theoretical models lend themselves as a conceptual lens in order
to understand the function of the EU, the role of the European Commission, and
the proper character of regulatory law. For example, Majone has described the
EU as a regulatory state,?® with a view to understand its function in the context of
the promotion of the efficient management of markets, intervening to correct
market failures.

The EU is viewed as having limited powers, as it does not have the budget
and bureaucratic organisation to impose policies. Hence, its power is restricted in
the overseeing of selected spheres of competence such as economic and social
regulation. For this reason, it is thought to be different than modern states, and in
fact as being incapable of becoming a modern state organised around traditional
models of democracy. Its function is technocratic and its organisation should
remain non-majoritarian.30

In Majone’s conceptualisation of regulatory state, the latter abstains form

the redistribution of resources.3! There is one single will, one interest: The

2 Majone note 23 above.

30 On these issues also see Moran, L. (2002) ‘Review article: Understanding the regulatory state’ 32
British Journal of Political Science 391-413; Grabosky, P. N. (1995) ‘Using non-governmental
resources to foster regulatory compliance’ 8 Governance 527-550.

31 Majone note 23 above.
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efficient function of markets. The administration is above political considerations,
and law is neutral and technical.32

However, this model is contested and looking at the function of
committees is important to come to grips with the possibility of an array of views
about what the EU should be and who should participate in the making of
regulatory laws and policies, struggling for recognition.3® ‘Comitology’
committees in particular are established to ensure that Member States keep an
eye on the administration in the course of implementing legislation. This may
result in bringing in Member States’ view of what constitutes a regulatory
problem.34

Expertise is also drawn from a variety of committees apart from the
comitology ones. Industry bodies such as the European Industrialists

Roundtable® and working groups, such as the one supporting the use of open

32 jbid.

3 Vos, E. (1997) ‘The rise of committees’ 3 European Law Journal 210-229.

34 jbid. In this instance, the European Commission exercises its executive power to implement
legislation. Such power is delegated by the Council and the European Parliament, but comitology
committees, where Member States representatives sit, have to be consulted to keep an eye on the
conduct of the European Commission. Comitology has been criticised as, issues which could have
been debated in the Council (and the Parliament where appropriate), may have been ‘baptised’
technical and thus not debated. The European Commission has been further exposed to criticism,
as commentators noted that its 2001 White Paper on Governance essentially proposes to
substantially abandon comitology in favour of greater power to itself, see White Paper on
Governance @~ COM  (2001) 428  Final available at  http://europa.ew.int/eur-
lex/en/com/cnc/2001/com2001_0428en01.pdf, (web page visited on 20 May 2003). Critics of the
White Paper have also noted that the proposals aim at placing greater dependence on
independent agencies and thus implicitly suggest a shift towards more expert decision making
within the control of the European Commission. However, the White Paper acknowledges that
the initiation of regulatory policy can neither be only state-centred nor delegated to non-
governmental actors. For a critique of the White Paper on Governance see Scott, C. (2002) ‘The
governance of the European Union: The potential for multi-level control’ 8 European Law
Journal 59-79. There is a series of highly sceptical papers on the White Paper hosted on the EUI
and Harvard web pages http://www jeanmonnetprogram.org/papers/01/010601.html, (web
page visited on 14 May 2003).

35 Lawton, T. C. (2000) ‘Uniting European industrial policy: A commission agenda for integration’
in Nugent, N. (ed) (second ed 2000) At the Heart of the Union: Studies of the European Commission
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source software, where academics, software developers and civil servants sit,3
have actively participated in the shaping of regulatory policy. In this way
unforeseeable risks are quickly identified and information as to possible ways to
come up with solutions is swiftly furnished.3”

It appears then that the European Commission can no longer be viewed as
efficiently managing economic affairs detached from the social milieu. Sirﬁilarly,
the administration cannot be seen as the executor of legal mandates being
constrained by the limits of constitutional and administrative law. Real life
administration is highly perplexed, seeking to accommodate various diverse
views about the content of regulatory law in conditions of scientific and
economic uncertainty.38

The neo-functionalist thesis takes this latter point on board. It
acknowledges a plethora of participant actors, but focuses on the possibility of a
transfer of national loyalties from the national to the supranational level. In this
context, the European administration manifests the amalgamation of different
national administrative styles, which ultimately supersede the national interest to

serve European ideals, such as the creation of the single European market.3?

(Macmillan; St Martins), at p. 146. In the late 1980s, the European Industrialists Roundtable had
considerable influence in the decision-making process in IT projects that were funded under
ESPRIT and RACE, which focused on research in advanced communications and offered EU
funding directed towards the development of new integrated digital telecommunication
networks across the European Union.

% http:/ /eu.conecta.it/ee.htm, (web page visited on 14 May 2003).

37 Ladeur, H. K. (1997) ‘The integration of scientific and technological expertise into the process of
standard setting according to German law’ in Joerges, C. et al (eds) (1997) Integrating Scientific
Expertise into Regulatory Decision -Making (Baden-Baden: Nomos).

38 Everson note 14 above.

% In European integration studies neo-functionalism is supported by Haas, B. E. (1958) The
Uniting of Europe: Political, Economic and Social Forces, 1950 — 1957 (London: Stevens). Also see
Shore, C. (2000) Building Europe, The Cultural Politics of European Integration (London: Routledge);
Shore, C. (2001) ‘European Union and the politics of culture’ Bruges Group Occasional Paper No 42,
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Working together to build the single market would result in the
development of working practices imposing on recipients their logic, a European
consciousness. In a nutshell, the aim is to establish convergence and build
consensus in the name of a European ideology. Therefore, networks of actors
should be transparent and devoted to the making of regulatory law genuinely
oriented towards the Eﬁropean interest.40

Everson takes this point further by referring to Harlow’s work to argue
that the administrative legal discourse is increasingly accepting that the
European polity is a space of play of diverse actors, thus the debate now is
whether ‘the European administration should be overseen by the detailed provisions of
the Rechtstaat, the vaguer premises of the “common” rule of law, or the half-way codified
house of an American type “Administrative Procedures Act”.”

The above clearly recognises that the EU cannot longer be seen as a purely

technocratic project, as there are multiple interests to be balanced.4l How this

at http://www.eurocritic.demon.co.uk/ppr43-2.htm, (web page visited on 14 May 2003);

Egeberg, M. (1996) 'Organisation and nationality in the European Commission services' (1996) 3
Public Administration 235-248; Spence, D. (1994) ‘Staff and personnel policy in the Commission” in
Edwards, G. and Spence, D. (eds) (1994) The European Commission (Harlow, UK: Longman Current
Affairs).

% Dehousse, R. (1997) ‘Regulating by networks in the European Community: The role of
European agencies’ 4 Journal of Public Policy 246-255.

4 For the normative aspect of this process from the point of view of administrative law see
Everson note 14 above, at p. 203. On these issues also see Harlow, C. (1996) ‘Codification of EC
administrative procedures? Fitting foot to the shoe or the shoe to the foot” 2 European Law Journal
3-25 and Harlow, C. (2002) Accountability in the European Union (Oxford: Oxford University Press,
2002). The problem is that the administration has little ‘Constitutional’ guidance from primary
legislation (the EU Treaties), as to what the European public interest is in view of the increased
politicisation of the European Union after Maastricht. In other words, there are competing
interests to be balanced in the course of administering Europe, but how these should be balanced
is not clearly provided in the Treaties. Everson notes that although Article 36 EC states the
interest of Member States in social regulation, the ‘four freedoms’ direct economic integration,
Article F (TEU) indirectly addresses the human right of fair administration, subsidiarity suggests
that decisions should be made closer to the citizen and Articles 190 and 191 (EC) state that
decisions should be well reasoned, these do not provide enough legal basis to direct
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should be done is not clearly provided in the Treaties, hence administrative law
should be concerned with this problem.

Further contributing to the debate surrounding the nature and role of
regulatory law and of the European administration, institutionalism seeks to
come to grips with how norms encapsulated in institutional structures constrain
and shape policy outcomes and regulatory decisions. Institutionalists conceive
institutions as carrying values, often competing ones, while law, formal
organisations, unwritten normes, all constrain action.42

Markets and social norms are also perceived as powerful regulators of
individual behaviour. For example, Reidenberg adopted the term ‘Lex Informatica’s

to argue that technology imposes a set of rules that policy makers should take into

administrative decision-making, thus leaving considerable space for discretion, see Everson at p.
204.

42 For the historical institutionalist argument see Scott, C. (1995) ‘Changing patterns of European
community utilities law and policy: An institutional hypothesis’ in Shaw, J. and More, G. (eds)
(1995) New Legal Dynamics of European Union (New York: Clarendon Press), at p. 196. The author
argues that within the historical institutionalist approach there is no agreed definition of the
notion of institution, as it may entail formal organisations, informal rules and procedures. For an
institutional analysis of the regulatory framework of privatised industries see Graham, C. and
Prosser, T. (1991) Privatising Public Enterprises: Constitutions, the State and Regulation in Comparative
Perspective (Oxford: Clarendon Press). The authors are concerned with the normative aspect of
public law, understood as a structure constraining governments when implementing policy, but
also accept the broad conceptualisation of government as encompassing various actors. Also see
Prosser, T. (1999) 'Theorising utility regulation’ 62 Modern Law Review 196-217, where the author
argues that privatised industries, such as telecommunications, gas, and electricity, required
constant regulatory intervention over many years by OFTEL, OFFER, and OFGAS, as the creation
of truly competitive markets required breaking down the dominant market position of the
incumbent firms. Prosser suggested that the principal-agent theory, as in a bilateral contractual
relationship of one regulator and the regulatee, needs to be modified to include a variety of public
and private actors involved, who interact on the basis of the constraints imposed by structures
and in view of speculations as to what other players will do. For this approach on EU matters see
Goldberg, D., Prosser, T. and Verhulst, S. (eds) (1989) Regulating the Changing Media: A
Comparative Study (Oxford: Clarendon Press; New York: Oxford University Press). In the same
spirit, Gibbons looks at the regulation of the British media industry with a view to understand the
processes informing decisions. Law is only one indicator to grasp the rationale behind regulation,
while value systems and the processes of technological innovation should also be taken into
account, see Gibbons, T. (second ed 1998) Regulating the Media (London: Sweet and Maxwell).

43 Reidenberg, J. (1998) ‘The formulation of information policy rules through technology’ 76 Texas
Law Review 553-594. Also see Barlow note 2 above.
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account, as regulation is deemed to fail in the event it is not sensitive to them.
Therefore, technology offers a set of potentialities, which frame policy makers’
choices.

The analysis of policy networks# offers a new understanding of governance
alternative to hierarchies and markets. Premised on the assumptions made by
actor-centred institutionalism, it is based on the understanding that networks are
formed to pursue common goals, while rational actors strive to maximise their
preferences and to achieve certain policy outcomes.#> This school of thought seeks
to explain the formulation and implementation of policy by looking at informal
interactions between public and private actors, who strive to solve problems at a
non-hierarchical level.

It is interesting to note that various studies on policy networks also stress

the need to use a cognitive approach according to which, members of a network

44 A policy network is comprised of a number of actors who share common interests and
exchange resources to pursue them, acknowledging that co-operation is the best way to achieve
common goals, see Borzel, T. A. (1997) ‘What's so special about policy networks? — An
exploration of the concept and its usefulness in studying European governance’ European
Integration Online Papers (EIoP) No 16, Florence: European University Institute, available at
http://eiop.or.at/eiop/texte/1997-016a.htm. Policy networks are best understood as ‘webs of
relatively stable and ongoing relationships which mobilise and pool dispersed resources so that collective (or
parallel) action can be orchestrated toward the solution of a common policy,’ see Kenis, P. and Schneider,
V. (1991) ‘Policy networks and policy analysis: Scrutinising a new analytical toolbox’ in Marin, B.
and Mayntz, R. (eds) (1991) Policy Networks - Empirical Evidence and Theoretical Considerations
(Frankfurt/M.: Campus), at p. 36.

45 Works on European governance using policy networks as an analytical tool to study the
relationship between the European Commission and national and transnational interest groups,
include: Peterson, J. (1992) 'The European technology community. Policy networks in a
supranational setting’ in Marsh, D. and Rhodes, R. A. W. (eds) (1992) Policy Networks in British
Government (Oxford: Clarendon Press; Oxford; New York: Oxford University Press); Sandholtz,
W. (1992) High-tech Europe. The Politics of International Cooperation (Berkeley: University of
California Press); Mazey, S. and Richardson, ]. (eds) (1993) Lobbying in the European Union
(Oxford; New York: Oxford University Press); Kohler-Kock, B. (1996) ‘Catching up with change:
The transformation of governance in the European Union’ 3 Journal of European Public Policy 359-
380 (Supplement); Christiansen, T. (1994) 'European integration between political science and
international relations theory: The end of sovereignty' European Integration Online Papers (EIoP) No
4, Florence: European University Institute.
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share collective ideas and values and seek to influence policy outcomes according
to these.46

The central preoccupation of all of the above approaches is that the role of
regulatory law and of the European Commission as a regulator is currently under
transformation. Against this background, Hancher and Moran argue that
economic regulation of markets under advanced capitalism is characterised by
the interdependence of powerful organisations.#” These organisations can no longer
be thought to be confined in the realm of a private sphere, as they increasingly
fulfil public functions. In the same spirit, Ayres and Braithwaite argue for the
inclusion of interest groups in the processes of forming regulatory proposals.*8

In adopting this view, a pluralist conceptualisation of regulation as being
the product of ‘private governments,’ such as corporations, is promoted.4?
Regulatory law then should be sensitive to their needs. Black’s discussion on
‘decentred’ forms of regulation® draws attention to the fact that there is no clear

distinction between the public and private sphere, in view of the complexity and

4 Sabatier, P. and Hank, C. (eds) (1993) Policy Change and Learning: An Advocacy Coalition Approach
(Boulder; Colo: Westview Press); Singer, O. (1990) ‘Policy communities and discourse coalitions.
The role of policy analysis in economic policy making’ 11 Knowledge: Creation, Diffusion, Utilization
428-458.

47 Hancher, L. and Moran, M. (1989) Capitalism, Culture and Economic Regulation (Oxford:
Clarendon Press).

4 Ayres and Braithwaite note 15 above; Freeman, J. (1996) ‘Collaborative governance in the
administrative state” 45 UCLA Law Review 1-98, arguing that what is exactly included in such
‘reinvention’ of regulatory mechanisms is quite ambiguous, but calling for the inclusion of
interested parties. Also see Breyer, S. (1993) Breaking the Vicious circle: Towards Effective Risk
Regulation (Harvard University Press); Ackerman, B. and Stewart, R. (1985) ‘Reforming
environmental law’ 37 Stanford Law Review 1333-1367.

4 Hancher and Moran note 47 above.

50 Black note 10 above. Also see Scott, C. (2002) ‘Private regulation of the public sector: A
neglected facet of contemporary governance’ 29 Journal of Law and Society 56-76; Black, J. (2001)
‘Decentring regulation: The role of regulation and self-regulation in a 'post-regulatory’ world’
Current Legal Problems 103-146; Grabosky, P. N. (1995) ‘Using non-governmental resources to
foster regulatory compliance’ 8 Governance 527-550; Gunningham, N. and Grabosky, P. N. (1998)
Smart Regulation: Designing Environmental Policy (Oxford: Oxford University Press).
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fragmentation characteristic of modern societies, being the result of a variety of
legal norms, actors, networks or differentiated systems, all being interconnected
within the European polity.

Interdependencies exist as no single actor has enough information to
effectively pursue its interest. Similarly, no regulatory law can effectively intrude
other autonomous social systems in a direct way, as it cannot fully comprehend
systems’ internal mode of functioning. Moreover, networks have their own
understanding of what a regulatory problem is and what solution is required
based upon shared classificatory schemes constructing a culturally informed
point of view. Therefore, regulatory law should be engaged with steering activity
rather than imposing goals.5!

This is crucial in a world characterised by increased scientific uncertainty
requiring the co-operation of the administration with private forces in order to
come up with decisions informing regulatory policy and implementation. This
understanding further provides the background feeding into current debates as
to the nature of global governance.52 To this effect, a variety of instruments, other
than command and control rules, should be put in place, such as non-binding
soft law.53

A decentralised approach to regulation reminds us that law need not only

be initiated by a central government, but also by the internal codes of conduct of

51 Scott, C. (2003) ‘Regulation in the age of governance: The rise of the post-regulatory state’ in
Jordana, J. and Levy-Faur, D. (2003) The Politics of Regulation (Cheltenham: Edward Elgar).

52 jbid. According to the author, the debate surrounding global governance generally links to the
possibility of creating autonomous legal orders, see Held, D. (2002) ‘Law of states, law of peoples'
8 Legal Theory 1-44. It also reflects the fear that undemocratic structures of governance may
emerge, see Weiss, L. (1998) The Myth of the Powerless State (Cambridge: Polity Press, 1998).

5 ibid.
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groups, networks and systems, self-regulating their conduct. For example,
Consumers International, a non-governmental organisation (NGO), created a
Consumer Charter for Global Business in 1997.5¢ Standardised contractual
agreements can play the same role. %

Nevertheless, most of the time such internal codes of conduct require
some form of state assistance. Contractual rules are set by the parties, but state
laws have to regulate their enforcement, as it may prove to be problematic. To
illustrate this, although the industry strived to develop software codes placed
inside software aiming at rendering illegal copying of DVDs more difficult,
individuals managed to crack these codes, proving that hierarchical assistance is
required, as technical solutions are not enough.

The above discussion on alternative and decentred forms of regulation
further links to the demand to create forums for discussion, in order to effectively
enable the participation of a multitude of actors.® In such forums each
stakeholder will come to understand the concerns of others, as long as they are
positively engaged in taking her interests into account.” The following will

further elaborate on the theoretical underpinnings of all the above propositions.

% European Internet foundation (EIF) Soft Law Working Group, ‘Governance and Regulation for
the Digital Age: Issues and Choices for Europe’ (2001) Preliminary Consultation Document,
rapporteur for the European Commission C. Scott, at p. 6.

5 As regards the use of contract in particular, see Daintith, T. (1979) ‘Regulation by contract: The
new prerogative’ Current Legal Problems 42-64; Vincent-Jones, P. (2002) ‘Regulating government
by contract: Towards a public law framework?’ 65 Modern Law Review 611-628; Macaulay, S.
(1963) ‘Non-contractual relations in business: A preliminary study’ 28 American Sociological Review
55-83.

56 Ayres and Braithwaite note 15 above.

57 Dunlop, J. (1984) Dispute Resolution: Negotiation and Consensus Building (Auburn Publishing,
Dover, Massachusetts); Harter, P. (1997) ‘Fear of commitment: An affliction of adolescents” 46
Duke Law Journal 1389-1423; Freeman note 48 above; Shearing, C. (1993) ‘A constitutive conception
of regulation’ in P Grabowsky, P. and Braithwaite, J. (eds) (1993) Business Regulation and
Australia’s Future (Canberra: Australian Institute of Criminology).
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2. Teubner and Foucault: Decentralised regulation and systems of
control

The previous section engaged in demonstrating that regulation occurs in
many different loci, as anthropologists have established long ago.?® To support
this position, scholars working on regulation are inspired by various theoretical
traditions, such as structuralism and post-structuralism. Regulatory law should
then be concerned with how communities and systems interact with their
environment, while acknowledging that formal law is only one out of various
instruments regulating conduct.

Teubner’s normative conceptualisation of law is a prime source of
inspiration feeding into the decentred approach. Teubner is concerned with the
harms of command and control rules controlling and upsetting the conduct of
autonomous social systems in a world characterised by complexity,
differentiation and communication.”® Regulatory failures are attributed to the
insensitive intrusion of command and control rules to other social systems,
resulting in the problematic communication of the meaning of such rules, a
position inspired by Luhmann’s social theory.

Understanding how meaning is communicated requires coming to grips
with the role of the binary code of a system in channelling communication.6?

Codes are like generalised symbols, as money and law are. For such a generalised

58 For anthropological research on regulation see in particular Nader, L. and Nader, C. (1985) ‘A
wide angle on regulation: An anthropological perspective’ in Noll R. (ed) (1985) Regulatory Policy
and the Social Sciences (Berkeley: University of California Press).

% Teubner reminds us that Luhmann, by positioning the act of communication at the heart of a
social system, moves away from rules and institutions.

6 Luhmann, N. (1979) Trust and Power (Chichester: Wiley).
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symbol to become the binary code of a system, it would have to be capable of
processing information, react to internal and external conditions, differentiate
from other systems and simultaneously contain the necessary richness and
flexibility to communicate with them.®1

The legal system is a network of legal acts framed by the legal/illegal
binary code, and law is understood as in the communication of legislative events
taking place inside the system, framed by rules and the binary code. Such events
include not only state centred communicative acts, but also private contracts and
unwritten codes of conduct.2

Teubner makes a parallelism with the game of chess to explain that if it is
viewed as an autopoietic system, then the focus of analysis is on the move and
the chain of moves being framed by rules, and not on the rules themselves.
Therefore, this is an ever-changing process as communicative acts create new
structures and vice versa.63

As for the processes of communication with other systems, these cannot
intrude directly each other’s space, yet it is by ongoing processes of structural
coupling that meaning is re-constructed.® Structural coupling is an institutional

overlapping created, for example, by events, legislative processes, and systems of

61 Luhmann, N. (1995) Social Systems (Stanford, Calif.: Stanford University Press, orig. 1984).

62 Teubner, G. (1992) ‘The two faces of Janus: Rethinking legal pluralism’ 13 Cardozo Law Review
1443- 1462.

6 Teubner, G. (ed), (1987) Autopoictic Law: A New Approach to Law and Society (Berlin: de Gruyter).
For the analogy of chess with law see
http:/ /is.Ise.ac.uk/complexity /StudyGroups/report97june.htm, (web page visited on 14 May
2003).

¢ Teubner note 62 above; Luhmann, N. (1992) ‘Operational closure and structural coupling: The
differentiation of the legal system’ 13 Cardozo Law Review 1419-1441; Teubner, G. (1993) Law as an
Autopoietic System (Oxford, UK; Cambridge, Mass., USA: Blackwell Publishers); Teubner, G.
(1989) ‘How the law thinks: Toward a constructivist epistemology of law’ 23 Law and Society
Review 727-757.
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negotiation. The existence of such interdependencies creates interrelations
leading to evolution.

As for the legal system in particular, it may not be feasible to fully
construct the social meaning originally communicated in the course of legal
interpretation, as a second order observation®® is accompanied by a reduction of
complexity. In the light of the required reconstruction of the meaning of
communication, any intervention into a different social system should take into
account the internal rules regulating its function, as external ‘noise” has to be first
interpreted. To engage in such reconstruction, law relies on sub-systems to
furnish information, for example by means of risk assessments produced by
scientific committees.

Albeit the important contribution of Teubner’s theory in understanding
regulatory law as a social phenomenon, the problem in this account is that
individuality disappears under the weight of the logic of the system, the latter
determining communication.%¢ Individuals are only understood as psychic
systems consisting of a self-referential set of conscious states, caught in
interaction with social systems, which is regulated by a binary code and is

conducted through observation.

6 Observations of the first order are directly about the object of observation. Observations of the
second order are ways of communicating systematically about observations of the first order, them
being observations of observations. Law is an example of such a second order observation, see
Patterson, J. and Teubner, G. (1998) ‘Changing maps: Empirical legal autopoiesis’ 7 Social and
Legal Studies 451-486.

% Weisberg, R. (1992) ‘Autopoiesis and positivism’ 13 Cardozo Law Review 1693-1728; Wolfe, A.
(1992) ‘Sociological theory in the absence of people: The limits of Luhmann's systems theory’ 13
Cardozo Law Review 1729-1743. For a different criticism see Goodrich P. (1999) ‘Anti-Teubner:
Autopoiesis, paradox, and the theory of law' 13 Social Epistemology 197-235.
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Still, is it possible that all individuals, judges or regulators, respond in the
same way when a system functions and communicates meaning? Is it realistic to
assume that all civil servants working for the European administration
understand a regulatory problem and respond to it in the same way? Are there
competing visions of the binary code?

In other words, is it possible for the true/false code or the legal/illegal
code to be interpreted in various ways inside the very same system?¢’ If yes,
why? Can we, humans challenge the binary code? If yes, why? Under what
circumstances? What is the effect of the binary code upon individuals’ lives if it is
not challenged?

In Teubner’s normative conceptualisation of systems theory, law should
operate as an ‘external constitution” promoting consensus-building, procedures of
negotiation and decision-making. However, can procedures be neutral?6¢ When
procedures communicate information, can it be neutral? Is, for example, a
scientific assessment neutral? Are there competing visions of what a scientific
assessment is and what it should contain?

Teubner argues that a move from substantial to more procedural and
flexible regulatory instruments should be made, by means of information,

participatory rights and the uses of expertise. In this respect, Teubner’s position

7 Capps, P. and Olsen, H. P. (2002) ‘Legal autonomy and reflexive rationality in modern societies’
11 Social and Legal Studies 521-552. Also see Wolfe ibid.
6 Black, J. (2000) ‘Proceduralizing regulation-Part I’ 20 Oxford Journal of Legal Studies 597-614.
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bears resemblances to Braithwaite’s and Ayre’s position, as they also emphasise
reflexivity to allow for the co-operation of subsystems.

In the same spirit, scholars like Shearing understand law as the
stabilisation of expectations following Luhmann, hence, steering trust should be
the concern of regulatory law, in view of the character of markets, themselves
largely relying upon trust and expectations.”® Therefore, putting in place
objective regulatory rules, in which parties would have confidence, is the
prerequisite of using law to further build trust on institutions such as markets.

This proposition is not unproblematic. Braithwaite and Ayres discuss the
possibility of engaging interested parties in a fruitful conversation. This position
assumes that all parties have equal amounts of power to promote and finally
have their view embraced by regulation. However, are parties in a discussion
forum really equal participants and bearers of equivalent amounts of bargaining
power?

Can we discard the possibility of communication turning out to be
difficult due to totally divergent conceptions of what a regulatory problem is and

how it should be treated? What if an interested party holds a view deeply

69 This is pointed by Moran, see Moran note 30 above. For a criticism of consensus building,
which touches on the problems of power asymmetries and the possibility of the lowest common
denominator being agreed in such forums see Rossi, J. (1997) ‘Participation run amok: The costs of
mass participation for deliberative agency decisionmaking’ 9 Northwestern University Law Review
173-249; Harrison, K. (1998) ‘Talking with the donkey: Cooperative approaches to environmental
protection” 2 Journal of Industrial Ecology 51-72; Rescher, N. (1993) Pluralism: Against the Demand for
Consensus (Clarendon Press, Oxford); For a review of problems see Coglianese, C. (1997)
‘Assessing consensus: The promise and performance of negotiated rulemaking’ 46 Duke Law
Journal 255-1349; Coglianese, C. (2000) ‘Is consensus an appropriate basis for regulatory policy?’
in Orts, E. and Deketelaere, K. (eds) (2000) Environmental Contracts: Comparative Approaches to
Regulatory Innovation in the United States and Europe (Kluwer Law International).

70 Shearing note 57 above.
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challenging embedded and generally accepted views about the social world?
Should it be included? Or should it be discarded as outrageous?

Finally, the assumption that regulatory law can be neutral begs more
critical thinking. Is the steering of activity ‘neutral’? Requiring agents to reflect
over selected considerations and mobilise them to find solutions to an identified
regulatory problem is not a neutral exercise. Identifying a regulatory problem is a
process loaded with the discursive formation of various disciplines encapsulated
in benchmarks and assessments labelled as ‘technocratic’ and ‘tedious management
of everyday affairs.” For example, harmful material on the web is thought to be a
major regulatory concern. Yet, how did we come to accept that this is a
regulatory problem?

Coming back to Shearing’s proposition, even saying that trust matters in
the formation of regulatory policies makes important assumptions about our
mode of participating in the political milieu and forming consensus, as it requires
that we belong in forums and networks. Being an ‘insider’ matters more that ever.

By means of discarding the effects of power and the role of individuality in
sustaining them, there are important implications for the conceptualisation of
regulatory law.”! It may be that procedural law, despite its mandate to empower
communities, and decentred regulation, regardless of its good intention to
embrace multiple agents and opinions, fail to see the problems inherent in any
attempt to separate procedures form norms, unsuccessfully discuss the problem
of power being unequally distributed in a forum of discussion and do not

question the possibility that agents” action may not always be rational.

71 In Luhmann’s framework power is only tied to the political system.
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3. Reading Teubner in the light of Foucault

I here seek to look in a critical way at the proposition that regulatory law
can be objective, empowering communities and neutrally mediating to steer
activity by means of looking at Foucault’s understanding of regulation.

Foucault reminds us that the discursive understanding of history opens up
the possibility of casting a critical eye on the power relations inherent in the
meaning of scientific and legal concepts embraced by regulation, thus helps us
think of it as being the product of history, while unveiling the ways power
operates in disguise.

In the same spirit, Foucauldian inspired analysis draws attention to that
regulation, when understood as governance in the more general sense of
ordering and controlling of social relations, should not be linked to the sovereign
power of the sovereign ruler, as manifested in the power to extract levies or
impose public punishment.

It draws attention to the daily administrative aspect of governing involved
in the accumulation of expertise and the implementation of rules. This is why
‘sovereign power’ is not considered to play as important a role as ‘disciplinary
power,” which may emerge in the course of the everyday management of public
affairs and in the discursive practices of knowledge and science. Foucault then
views law as being dependent on disciplines to furnish the knowledge claims it

incorporates.”2

72 Foucault, M. (1979) Discipline and Punish: The Birth of the Prison (Harmondsworth: Penguin, orig.
1975); Gordon, C. (ed) (1980) M. Foucault, Power/Knowledge: Selected Interviews and Other Writings,
1972-1977 (Brighton: Harvester Press); Bourdieu, P. ‘Social Space and Symbolic Power’ in
Bourdieu, P. (1990) In other Words. Essays Towards a Reflexive Sociology (Oxford: Polity, orig. 1987).
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Surveillance, technical/operational assessments and regulation are the
properties of disciplinary power, resulting in the production of obedient bodies.
Hence, the study of government, ‘governmentality’ puts emphasis on the historical
conditions giving birth to regulatory structures and on regulation as involving
the reproduction of social understandings.”3

Boyle’s account of filters, used on the Internet to block harmful material,
as technologies of control is clearly inspired by the Foucauldian position. He
argues that, although filters are promoted as ‘value-neutral’ technological systems,
in reality this is a technology that inevitably supports a particular set of ideas and
values, and excludes others.”*

The very decision to treat harmful material as a regulatory problem is an
assessment made on the basis of the orthodox way to think about the notion
‘harmful.” Categorising content on TV as harmful in order to monitor children’s
and teenagers’ viewing habits implies that a set of statements as to what is
appropriate and inappropriate viewing monitors conduct. And although some
interest groups’ practice imply the reproduction of the understanding that the
web should be a free space of communication, this does not seem to present us

with the orthodox way to think about the Internet.

The disciplinary power being embraced by law involves the normalisation of practices of whole
populations at an everyday level. A study of such practices can be undertaken by means of
looking at governmentality, in other words at how government has been made possible because of
demographic changes resulting in the increase of population and the numerical calculability of
subjects with the help of statistics and the emergence of the discipline of criminology, see
Graham, B., Gordon, C. and Miller, P. (eds) (1991) The Foucault Effect: Studies in Governmentality:
With two Lectures By and an Interview With Michel Foucault (London: Harvester Wheatsheaf;
Chicago University of Chicago Press).

73 For a work inspired by Foucault’s thinking see Rose’s work, Rose, N. S. (1999) Powers of
Freedom: Reframing Political Thought (Cambridge: Cambridge University Press).

74 Boyle, J. (1997) ‘Foucault in cyberspace: Surveillance, sovereignty, and hard-wired censors’ 66
University of Cincinnati Law Review 177-193.
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If one accepts the above, how neutral are the procedures aiming at
steering activity? And how unproblematic is reflexive law? If one decides to
employ a genealogical method to uncover the ideas underlying (and excluded in)
Teubner’s framework, one would be required to look at the construction of
notions and practices reproducing the belief in scientific objectivity, in the
responsible emancipated rational agent able to regulate itself, in law’s
impartiality and neutrality, in the potential of consensus building amongst agents
with a free will, in the evils inherent in state control and the benefits of
community control and regulation by means of tradition and custom.

Looking at all these different statements would result in the formation of
procedural justice as a novel object of study by means of uncovering the
disciplinary effect of the underlying statements feeding into it. Population is
again ordered and managed by means of constructing the responsible individual,
who is viewed this time as having to participate in communities and networks, as
if there is an ontological demand for this.

Such a management of population is particularly necessary in modern
societies where governing becomes more difficult in view of the scientific and
technical complexity of issues upon which political decisions have to be made
and due to the rationalisation of decision-making processes, as in the EU.
Information and its provision is crucial in order to regulate conduct, and while
Teubner and Foucault agree on this point, the latter author reminds us that

information links to power.”

75 Foucault argues that governmental rationality is bounded by its limited capacity to collect
information and knowledge, Gordon C. (1991) ‘Government rationality: An introduction’ in
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Acquiring information about a population is fundamental, as it is by
means of its rational management that problems are identified, assessed,
categorised and then monitored. The important step in the process of
normalisation is the identification of a social problem as a regulatory problem. This is
because, once a problem is identified, for example the need to categorise content
on TV as harmful in order to monitor children’s and teenagers’ viewing habits,
then a set of assumptions is reproduced.

Such normalisation need not be imposed by a legal measure sanctioning
conduct, as there are indirect ways to steer activity. Regulatory instruments
mediating amongst communities with the aim of making them act to solve an
identified problem méy be an example of such indirect ways, as Foucault
reminds us that normalisation is exercised in a decentralised manner, and the fact
that the normative content of monitoring emerges from the codes of conduct of
communities does not mean that they do not have a normalising effect. On the
contrary.

To summarise the argument, the role of regulatory law and of the
European Commission as a regulator is currently under transformation. There
are alternative means to regulate social conduct than state law and the European
Commission appears not to be the sole agent active in the process of regulating.
However, regulatory law has not evolved to an unproblematic, value neutral
instrument. Coming to grips with its nature, function and social impact requires

addressing in a critical way various questions.

Burchell, G., Gordon, C. and Miller, P. (eds) (1991) The Foucault Effect: Studies in Governmentality;
with Two Lectures by and an Interview with Michel Foucault (London: Harvester Wheatsheaf;
Chicago: University of Chicago Press).
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4. Rethinking decentralised forms of regulation: A disguise of
control?

Can we design neutral procedures that would facilitate the participation of
interest groups, or is it difficult to actually separate procedures from norms?7é
What is the role of the European Commission? Is it merely an arena for the
competition of societal interests, or does it pursue its own interests?”? If the
European Commission pursues its interests, what are they? Can we escape the
deterministic understanding of agents as pursuing pre-defined goals? In a
nutshell, can we do away with the limits of intentionality, neutrality and
objectivity?

If yes, then what are the implications for conceptualising alternative,
heterarchical, modes of regulation, where the collection and manipulation of
information by the administration is crucial, especially when such decentred
instruments aim at regulating a decentralised medium, such as the Internet, where

information, free and proprietary, is at the heart of its operation?

The argument
Bourdieu argues that action can be described in terms of the forms of
capital people have access to, use, preserve or maximise in different social

fields.”8 To reformulate the above, capital, in other words power, can take several

76 Black and Boyle have already pointed to the difficulty inherent in such a separation. See Black
note 68 above and Boyle note 74 and 1 above.

77 For a similar view see Kohler-Koch note 45 above.

78 Bourdieu, P. (1986) ‘The forms of capital” in Richardson, ]. G. (ed) (1986) Handbook of Theory and
Research for the Sociology of Education (New York: Greenwood Press), at p. 241-258; Bourdieu, P.
(1991) Language and Symbolic Power (Cambridge: Polity in association with Basil Blackwell, orig.
1977-1984).
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forms according to the context it operates. For example, as Bourdieu notes,
studying the field of ‘bureaucracy’ shows that governments have various forms of
capital, such as ‘juridical’ capital, ‘informational’ capital, ‘economic’ capital and
above all “symbolic’ capital.”

In simple words, the argument is that the above represent the resources at
hand, while the main ‘strategy’ deployed by bureaucracies, is to preserve or
maximise these very resources. When forming regulatory proposals and
implementing laws relating to the regulation of information society, agents,
public servants working for a certain Directorate General (DG),8 try to preserve
or maximise capital, maintain or enhance power.

Moreover, capital only presents potentialities, which have to be appreciated
through minds, through cognitive taxonomies developed in the course of
upbringing and interacting in particular settings. These modes of perception and
appreciation are termed by Bourdieu as habitus. Action then is understood as
being both in bodies, (habitus, dispositions) and in institutions (fields, spaces of
positions), thus overcoming the dichotomy of action and structure.8!

In a nutshell, employing Bourdieu’s framework seeks to conceptualise the
formation of regulatory proposals and implementation of laws as a process in the
course of which various DGs of the European Commission strive to maximise

their position as a major think tank in a way compatible to institutionalised

7 Bourdieu, P. (1994) ‘Rethinking the state: Genesis and structure of the bureaucratic field’ 12
Sociological Theory 1-18, at p. 5-10.

8 The DGs mostly relevant to Internet regulation are: DG Competition, Information Society,
Research, Internal market, Enterprise, Justice and Home Affairs.

81 Bourdieu, P. and Wacquant, L. (1992) An Invitation to Reflexive Sociology (Chicago: University of
Chicago Press), at p. 262.
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practices and/or individual cognitive understandings, while caught in
interaction with other agents inhabiting different fields of activity.

These agents also strive to influence regulation according to embedded
cognitive classifications about the social world. This is the field of struggles,
defined as a space of play within which the EU administration and affected
groups strive to impose a definition of ‘regulation.’

Against this background, the thesis advanced in the following chapters is
that Bourdieu’ theory of action provides the theoretical tools allowing for a
conceptualisation of regulatory law as being the result of the organisation of
social forces ultimately struggling to impose a vision about the role of regulation.

Such an approach implies an analysis that focuses on the becoming of the
construction of visions of the social world®? that legitimise change and the role of
objective positions and agents” dispositions in this process. Hence, regulatory law
can never be neutral, but encapsulates a vision. It can never be static, but is

constantly subject to transformation, manifesting a temporary crystallisation of

82 Becoming is a term used in philosophy to denote the open-ended understanding of things under
observation (assuming that reality makes and unmakes itself all the time) as opposed to the
philosophy of being, which seeks to discover the eternal essence of things. In ancient Greek
philosophy this tension was depicted in the opposition between the Heracletian philosophy, which
argued that change is the real essence of things and continuity a false impression (a famous
aphorism by Heracletus is ‘one does not go into the same river twice’) and Eleates who positioned the
essence of things in continuity and considered change as a false impression. Grosz situates
Nietzsche, Bergson, Deleuze, Heidegger, Merleau-Ponty, Derrida, Foucault Klossowski and
Darwin amongst the thinkers who strove to conceptualise the world as open-ended, see Grosz, E.
(ed) (1999) Becomings: Explorations in Time, Memory and Futures (Ithaca: Cornell University Press),
at p. 3. By using the term becoming 1 here argue that Bourdieu is part of the same intellectual
tradition with the above-mentioned thinkers. It is important to understand that in Bourdieu’s
framework power is not a property of institutions, is not conceptualised as power in potentia as in
Hegel, but has to be manifested. In this way Bourdieu adopts a Foucauldian and Nietzschean
conceptualisation of power, as it is only by means of studying the effects of power, what it does, that
it can be subjected to critique, see Hardt, M. (1993) G. Deleuze: An Apprenticeship in Philosophy
(Minneapolis: University of Minnesota Press). This is how the Nietzschean, Foucauldian and
Bourdieusian perspective of power is, for example, different than Giddens’ understanding of
power, who views it as a property of agents, and not as a discursive formation.
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power relations. It is neither the product of a regulator detached form the social
milieu nor the creation of knowledgeable agents rationally pursuing their
interests, as most of the time agents reproduce their taken for granted vision of
the social world, owing its existence to cognitive schemas making action
meaningful.

What is more natural for someone with legal training than the belief that
the legal system and legal institutions are effective? Or, that solutions to social
problems can be effectively, neutrally and objectively formed by referring to legal
texts and precedent, hence losing sight of assumptions reproduced in such
documents, such as the importance of property or gender roles?

Therefore, regulatory law is assumed to be a challenging and interesting
object of study exactly because it encapsulates a set of values characteristic of a
certain era in history. It is interesting because it gives us the opportunity to study
the instances when such classificatory schemes are challenged by groups, who
want to have a say on regulation, have their vision of the world supported by
regulatory law.

In other words, its fascinating character emerges as a result of the
incorporation of instances of successful shifts of dominant classifications. This is
an enquiry that neither focuses on structures nor on agents, but on the process of
communication amongst these.

In a nutshell, regulatory law is thought to be the outcome of the conflict
and composition of a field of social forces characterised by internal antagonisms.

As such, social institutions and value systems are always open to restructuring
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and destruction by means of looking at the process of the actualisation of power
relations in a field of possibilities. The following will explore this theoretical

proposition.
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B. BOURDIEU’S THEORY OF ACTION FROM A PROCESSUAL

PERSPECTIVE

1. Habitus, field, capital: Some preliminary definitions

Bourdieu’s theory of action seeks to resolve problems relating to
experience and intention by means of habitus. On the one hand, the objectivist
moment constitutes structural constraints as in potential forms of power, and on
the other hand the subjectivist moment as in taxonomies crystallised in minds, in
Bourdieu’s words habitus, refers to the process of actualisation of these
potentialities. Therefore, these two moments stand in a dialectic relation, the one
constantly communicating with the other in order to produce action.83

Bourdieu’s focus of ahalysis is neither on the objectivist nor on the subjectivist
moment. The focus of analysis is on the processes of communication between
objective and subjective positions, on the possibility of structures being re-
structured, power relations being reshaped, and human minds being open to
new experience.

Bourdieu used the concept of habitus in an attempt to ‘render obsolete the
antinomies presented by finalism and mechanism, explanations by reason, explanations

by causes, conscious/unconscious, rational and strategic calculation and mechanical

8 Bourdieu, P. “The dialectic of objectification and embodiment’ in Bourdieu, P. (1977) Outline of a
Theory of Practice (Cambridge: Cambridge University Press, orig. 1972); Bourdieu, P. (1993) The
Field of Cultural Production: Essays on Art and Literature (Cambridge: Polity Press, orig. 1992).
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submission to mechanical constraints, etc.’8* hence, the notion of habitus provides
the theoretical tools to bring together both contradictory positions.8

Habitus is “the feel for the game (sens pratique), intentionality without intention,
which functions as the principle of strategies devoid of strategic design, without rational
computation and without the conscious positing ends.’8 In this sense, while recourse
to rational pursuit of interests is a possibility, as utilitarian theorists would argue,
it is not the rule governing action, as ‘we are empirical.’” Hence, ‘we have a break
with the utilitarian theory, with which the concept of interest is commonly associated’s®
as ‘the human mind is socially bounded, socially structure.’8

To exemplify this, Bourdieu would argue that the civil servants working
for the DGs engaging in forming proposals and implementing laws most of the
time understand a regulatory problem through the lenses of their juridico-
administrative habitus. The administration forms legal arguments by means of
employing the right legal reasoning based on the right legal sources and
providing expertise by means of reliable scientific data.

As for the juridical aspect, its principal characteristic is that legal

arguments are constructed as if their rationale is purely internal to law, and the

8 Bourdieu, P. (1990) In other Words. Essays Towards a Reflexive Sociology (Oxford: Polity, orig.
1987), at p. 107.

8 ibid. at p. 125.

8 ibid. at p.107.

8 ibid. citing Leibniz.

8 ibid. The pursuit of the happy utilitarian society is to be achieved through the pursuit of
happiness by individuals, while the happiness of individuals is to be achieved in part by their
pursuit of general happiness. For more on this see Sen, K. A. (1977) ‘Rational fools: A critique of
the behavioural foundations of economic theory’ 1 Philosophy and Public Affairs 317-344, at p. 319.
The author rejects the view that action conforming to the interests of the agent who performs it is
guided by the conscious and deliberate search for the satisfaction of this interest posited as an
end. On the contrary, rational action is understood as being itself constructed. Rationality is
bounded not because the available information and the human mind are limited, but because the
human mind is socially constructed.

8 Bourdieu and Wacquant note 81 above, at p. 126.
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administrator is forming them by virtue of studying law books, codes and case
law, hence disguising ‘the violence and destruction of his own actions,’®® anchored in
the reproduction of a set of assumptions, which go without saying.

Codification, formalisation and systematisation are crucial to create this
effect, while agents in the field lose sight of their role in making the social world,
as they view their conduct being solely directed by legal doctrine and scientific
data. If one accepts that most of the time people do what is normal to do
reproducing common practices and taken for granted views of the world, it is not
surprising that interest groups in consultation with the European Commission
complain that civil servants do not understand their arguments, as they fail to see
the socio-economic implications of their proposals, while phrasing arguments in
obscure legal language and legal doctrine that makes no sense to them.?1

However, habitus should not be understood as implying fatalism.92 It is
constantly subjected to experience, and therefore constantly transformed by it. In
this context Bourdieu’s theory of practice is ‘against positivistic materialism, as it
furthers the arqument that objects of knowledge are constructed, and not passively
recorded, against intellectualist idealism, as it reminds us that the principle of this
construction is found in the socially constituted system of structured and structuring

dispositions acquired in practice and constantly aimed at practical functions.’3

% Schlag, P. (1995) ‘Law and the postmodern mind: Intellectualism’ 16 Cardozo Law Review 111-
1118, referring to his 1995 work, Schlag, P. (1993) ‘Clerks in the maze’ 91 Michigan Law Review
2053-2069, and Cover’s work, Cover, R. M. (1983) The Supreme Court, 1982 term - Foreword:
Nomos and narrative’ 97 Harvard Law Review 4-25. In these works Schlag discusses the role of the
judge.

91 http://swpat.ffii.org/players/index.en.html, (web page visited on 14 May 2003).

92 Bourdieu and Wacquant note 81 above, at p. 133.

% ibid, at p. 121.
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Additionally, there is not a single pattern of perception for all agents in the
European Commission. Structural patterns of thinking about the social world
may be derived from the legal habitus, and thus may be concerned with
promoting harmonisation, legal certainty and continuity. Alternatively, since the
European Commission is staffed with civil servants with diverse professional,
national, and educational backgrounds, it may be that agents in the field have
various classificatory schemes, various ways of thinking about a regulatory
problem.

Moreover, interaction imposes a way of thinking, as in its course
conceptions as to who is an insider and who is an outsider, whose performance is
successful and whose acts are celebrated, impose a way of thinking by means of

imposing roles which should be performed, as interactionists taught us.%

2. Bourdieu and the multiplicity of organisation

Bourdieu’s concept of habitus has been criticised as implying rigid
determinism, leaving no place to accommodate the notion of social change and
collapsing into objectivism, since the rationale behind agents” actions is found in
the internalisation of objective structures in the bodies of individuals. In this

context, Bourdieu has been attacked for subordinating agents to objective

% Goffman, E. (1967) Interaction Ritual: Essays in Face-to-Face Behavior (London; Chicago: The
Penguin Press: Aldine), at p. 4-45; Goffman, E. (1959) The Presentation of Self in Everyday Life (New
York: Doubleday; London: Mayflower); Mead, G. H. (1967) Mind, Self and Society: From the
Standpoint of a Social Behaviourist (Chicago: University of Chicago Press, orig. 1934).
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structures, since the concept of habitus requires that agents do what is normal to
do, without consciously mastering the content of their action.?

Nonetheless, other commentators note how Bourdieu’s theory of practice%
presents us with a genuine example of an attempt to bridge the gap between
objectivism and subjectivism,?” while it has also been argued that there are two
strands in his social theory, one devoted to a theory of practice, which manages
to overcome determinism, and a second that points to the concept of habitus and
thus falls back to objectivism.?

It is true that in Bourdieu's framework action is trapped in regularities and
constraints, yet by describing the circumstances that lead to the genesis of the
thing under observation, he provides the tools for looking into structuring and
restructuring, as a continuous process of organisation and disorganisation.

Therefore, his critics’ mistake is that they separate action from movement

in Bourdieu’s theoretical framework. They are right in observing the statics that

% For a review of the various interpretations of Bourdieu’s work, see King, A. (2000) ‘Thinking
Bourdieu against Bourdieu: A practical critique of the habitus’ 18 Sociological Theory 417-434. For
authors who have criticised Bourdieu’s concept of habitus see DiMaggio, P. J. (1979) ‘A review
essay: On Pierre Bourdieu’ 84 American Journal of Sociology 191-115; Jenkins, R. (1982) ‘Pierre
Bourdieu and the reproduction of determinism’ 16 Sociology 270-281; Brubaker, R. (1993) ‘Social
theory as habitus’ in Calhoun, C., LiPuma, E. and Postone M. (eds) (1993) Bourdieu: Critical
Perspectives (Chicago, Ill: University of Chicago Press); Evans, T. M. S. (1999) ‘Bourdieu and the
logic of practice: Is all giving Indian-giving or is it “generalised materialism” not enough’ 17
Sociological Theory 3-31.

% Bourdieu note 84 above, at p. 116. Generally see Bourdieu, P. (1990) The Logic of Practice
(Cambridge: Polity, orig. 1979); Bourdieu note 83 above.

9 Taylor, C. (1993) ‘To follow a rule’ in Calhoun, LiPuma, and Postone note 95 above. Also see
Potter, G. (2000) ‘Bourdieu against Alexander: Reality and reduction’ 30 Journal for the Theory of
Social Behaviour 229-247, where the author argues for incorporating the notion of habitus in the
concept of field in order to see the dynamism inherent in Bourdieu’s model. Also see
Vandenberghe, F. (1999) ‘The real is relational: An epistemological analysis of Bourdieu’s
generative structuralism' 17 Sociological Theory 32-68, where the author argues that, rather than
criticising the concept of habitus, one should engage in reconstructing Bourdieu's theory by
taking into account the relational logic that runs across his oeuvre. For a similar account see
Wacquant, L. (1989) * Towards a reflexive sociology - a workshop with Pierre Bourdieu’ 7
Sociological Theory 26-63.

%8 King note 95 above.
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his theory implies, but are wrong to separate action from the process of its
initiation and reorganisation. The following will explore this proposition.

Although Bourdieu presents action and human minds as being bounded
by social variables, it nevertheless leaves space for conceptualising the
participation of creative forces that could result in changes that are not the simple
addition of the new to the old. In this context Bourdieu's sociology ‘free [s] us from
the illusion of freedom’®® by pointing to the institutional constraints that bound
human minds. Nonetheless, if one flips this argument, as Bourdieu himself has
put it, ‘it is the statics of the system that reveal its dynamics, as the statics are always
contested and imply ferocious struggles when it comes to redefining them.’100

Therefore, although regulatory law is viewed as encapsulating and
reproducing a way to view the social world, in other words, a way to understand
the role of property, the role of minorities, the role of parents etc., this may
always be subject to challenge. The very emergence of the concept of alternative
regulation signifies this, as interest groups demanded their inclusion in the
making of laws affecting their affairs, thus challenging the symbolic violence of
centralised law making and enforcement.

Also, the hot debate surrounding the way in which the Internet should be
regulated is partly because of different conceptualisations of the role of property
and information in the emerging information society. In this case, external
conditions, such as the continuous technological experimentation currently

taking place on the net and the mushrooming of Internet communities, allow for

9 Bourdieu note 84 above, at p. 15.
100 jbid, at p. 15.
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new entrants to enter the field under investigation bringing with them new
dispositions, and as such their arrival results in changing the whole of the web of
relations inside a field of study.

In view of the above, the statics of the system are only a transitory
moment in a perpetual becoming, as they are fiercely contested and the possibility
is always open that action is initiated aiming at modifying the correspondence
between objective positions, and transforming the whole system of relations
inside the field. Moreover, struggles are being held at two levels: At a material
and at a symbolic level, referring at the same time to practices and to the vision
that they encapsulate giving legitimacy to the reality that they encompass.

Alternative regulation may then be viewed as an instance when the
dominant way of thinking about regulatory law is challenged by interest groups
inhabiting different but open to communication fields of activity, bringing with
them new dispositions and new forms of capital, striving to maximise wealth,
prestige, status, political participation and various other forms of capital
inscribed in the fields they inhabit.

However, there are always taxonomies still left unchallenged or new ones,
which although they appear revolutionary, always strive to impose the ‘right’
way to view the role of regulatory law, thus exclude other visions. To illustrate
this, in the procedural and reflexive regulatory framework, a set of assumptions
is reproduced as to the belief in scientific and legal objectivity, in the responsible
emancipated rational agent able to regulate itself and engage in consensus

building bypassing brutal antagonisms.
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Nevertheless, agents are not mere puppets, as a functional model would
suggest, but actors may act in accordance to their interests, linked to a specific
field and a position in the field. Therefore, the concept of interest points to an
infinity of improvisation allowing for an infinity of moves, as the possibility is
always left open that the above mentioned assumptions reproduced in the
reflexive and procedural model are challenged. It follows that the fallacy of
ascribing to human nature qualities such as the ones found in the notion of
‘interest’ in economic terms, or in the idea of mechanistic acting as
anthropologists would assert, is avoided.

Economic theory wearing the facade of free will ends up seriously
curtailing the notion of freedom by injecting finalism in the formation of
preferences. The same observation is to be made in the case of action being
explained as the understanding of a mechanical series of acts. In this sense, since
Bourdieu emphasises that humans would have acted otherwise in different social
conditions and under different historical circumstances, this is a
conceptualisation that is very far from such finalism or mechanism.

Bourdieu himself attacks as naive the identification of interests as being
solely material. Therefore, the pursuit of symbolic capital is one of the alternative
strategies that agents may follow, and presents an example of action that may
run counter to what would be seen as being an economically sound decision.

The latter argument makes sense if symbolic capital is understood as
credit, and as such its accumulation is highly important when it comes to

legitimising contested visions of the world or maintaining the existing ones
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inside the field. This is why one of the main ‘strategies’ of the European
Commission is to maximise its position as a major think tank, and to this effect
sustaining the belief in the neutrality and objectivity of regulatory law is crucial
for legitimising itself.

Symbolic capital is derived from the role of the European Commission as a
manager, as rationally administering mundane procedures on the basis of
efficiency and rationality and by means of using scientific tools such as
benchmarks, assessments and scientific models.

The European Commission then emerges as a neutral mediator furnishing
the truth of science. The orthodoxy of scientific reason is not without contest
though. The precautionary principle shows that there is disquiet as to the virtues
of science. Political and social factors should be taken into account when deciding
on risks for example, as reliable scientific hard data may take time to be furnished
and it may be too late to avert risks to health or the environment by that time.101

Making a decision on the basis of scientific data entails more problems. In
a fragmented and specialised world, when decisions rely on information, having
access to it becomes crucial. Therefore, including interest groups in the processes
of forming proposals and implementing laws is important as only they can
provide it.

Interest groups themselves have challenged the symbolic violence of
centrally applied law, as this is thought to emanate from a centre insensitive to

the needs of everyday people. It should be up to the users to decide for example

101 Vogel, D. (2001) ‘“The new politics of risk regulation in Europe’ Centre for the Analysis of Risk and
Regulation (CARR) Discussion Paper 3/2001.
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whether and how they want to punish an unwanted intruder in a virtual chat
room on the USENET system. Regulatory law should facilitate the inclusion of
interest groups,2 help create a thriving civil society,19 sustain social capital by
means of promoting networks and forums for discussion.104

In this instance, the European Commission promotes itself as offering the
hierarchical assistance required in the monitoring and enforcement stage, by
means of assisting the drafting of codes of conduct for example. A culture of
discussion based on the ethos of consensus building is emerging and is being
supported by neutral mediation and expertise provision. The symbolic capital of
the European Commission then consists of sustaining this belief and promoting it

as a model of political participation.

3. The becoming of regulatory change

Bourdieu understands creation as something that is experienced and not
simply thought, agency being the motor of change. On the other hand, structural
constraints are necessary to creative change, or this would have never taken
place, they give form to inventive difference, or this would have never been
communicated. Classificatory schemes and taxonomies make the world
reasonable and assert that most of the time people do what is normal to do,
without following a rational plan, being a strategy devoid of strategic calculation

as Bourdieu puts it.

102 White Paper on Governance COM (2001) 428 Final.
103 For the efforts to create a sustainable information society in Europe see

http:/ /www.ijrc.es/iptsreport/vol32 /english /ISS2E326.htm, (Web page visited on 14 May 2003).
104 jbid.
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Nevertheless, this is not the only possible strategy to be followed. The line
of action habitus suggests may be brought up at the conscious level in times of
crisis where routine is disrupted. Hence the challenge in the dominant way to
view the role of governments and of the European Commission I previously
referred to.

However, the notion of interest is not only defined in the strict economic
sense but also involves symbolic struggles. Therefore, actors may act to preserve
or increase their capital or to change the existing classificatory systems, but the
interests they pursue should be understood not in the usual sense of the word,
but as involving everything that defines their own idea of themselves.105

Therefore, habitus does not encompass rigid rules but only represents
regularities, as it is always subject to experience and is constantly being
transformed by it. In the light of the above, habitus points to the existence of
objective regularities that channel and delimit action in such directions that it
would be made possible to communicate meaning, which can be shared by other
actors occupying the same field. Still, when agents act according to their habitus,
even then action should be seen ‘to be as remote from unconditional creation as from
simple mechanical reproduction, as it is regulated improvisation."106

Such an understanding of habitus allows for the formation of fluid
concepts, open to change. We depart from rigid made concepts in order to
discover the process of formation of varieties of domination, which are always

open to restructuring, reform and even destruction, only to return to the

105 Bourdieu, P. (1984) Distinction: A Social Critique of the Judgment of Taste (London: Routledge &
Kegan Paul, orig. 1979), at p. 477.
106 ibid.
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formation of concepts that would have to be flexible. In this context, the fact that
Bourdieu is pointing to regularities governing action is consistent with the need
to have concepts that are open, pointing to action.

The study of regulation should then be conducted with a view to
understand the social world by means of flexible concepts, as truth is making and
unmaking itself all the time on the basis of a continuous reorganisation of power
relations. Bourdieu’s epistemological claims are far from the belief that rigid
concepts can be used to arrive at truth, or that truth is a notion with stable
qualities, hence the fierce attack on objective interpretations of the world, on
economism and mechanism.

Truth for Bourdieu is something lived, experienced, something
reproduced and contested, subject to objectified constraints and grounded on
different interpretations that result in the making of choices that are not
irreversible, encapsulated in regulatory law.

Thus, uncertainty is inserted in a world under constant change.
Conceiving regulatory law as such is at odds with both the conceptualisation of it
as something that can be pursued by clear criteria and as being positioned in a
realm beyond the one of everyday struggles. Bourdieu provided a framework
that stood against such an approach to truth claims crystallised in law.

In this way he proposed a path that leads to a dynamic perception of the
real, as today’s reality is being described as the reconstruction of yesterday’s

reality, a process that involves perpetual interaction of objective and subjective
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forces, with knowledge revealing its plural character, and law being a social
construct encapsulating classifications characteristic of a particular era in history.

Bourdieu then pursues an epistemology of becoming that asks not what is
truth but, in a Nietzschean way, why, how much, and who wants truth, injecting
contingency of a social and historical nature into any relevant enquiry. However,
such a conception of the ‘truth” of social reality should be distinguished from an
understanding of it as being simply a political issue and as such making it
impossible, as it is thought to be made by a hegemonic order.

By reading Foucault’s understanding of the relation between power and
knowledge as the latter collapsing in the former, law is viewed as encapsulating
in a functional way social and historical determinations.1%” Hence the truth of
social reality is thought to be unattainable, since the true nature of the social
world remains positioned in a realm that cannot be entered by our intellect.

Knowledge may be plural, ever changing and dependent on an angle of
observation, but it is not impossible.108 Social reality is an experienced reality, it is
fluid, relative and immanent, crystallised in flexible concepts, only under the

understanding that these are to change again.1® Bourdieu’s conceptualisation of

107 For an epistemological analysis of this proposition see Alcoff, L. M. (1999) ‘Becoming an
epistemologist,” in Grosz, E. (ed) (1999) Becomings: Explorations in Time, Memory and Futures
(Ithaca: Cornell University Press), at p. 60. Alcoff argues that in the case of Allen’s realist
epistemology, truth is defined as consensus, ‘being co-extensive with cultural norms and making no
distinction to that which is justified here and now and to that which is true’.

108 jbid.

109 Bergsonian metaphysics advances this view. According to Bergson, the real is something that
makes itself all the time and that is never made, endlessly changing and being pregnant with a
multiplicity of potentialities. Reality is then seen to carry the inherent tendency to individualise,
by the fact that it actualises potentialities, as well as associate, by the fact that all potentialities are
as real as the actualised one. Such a view of the real cannot be consistent with a view that
repudiates metaphysics by means of looking at knowledge as being something impossible, see
Bergson, H. (1928) Creative Evolution (London: R&R Clark, orig. 1907), at p. 187-188; Bergson, H.
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social science constructs the social world and understands agency as taking part
in this process, but also aims at describing the social genesis of the principles of
construction. He conceives the real as being a lived reality, having included in the

object of knowledge the perception of it by agents.

(1961) ‘La conscience et la vie’ VI Les études Bergsoniennes 7-29, at p. 28; Bergson, H. (1936) Essai sur
les Données Immediates de la Conscience (Paris: F. Alcan).
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C. CONCLUSIONS

Bourdieu’s theoretical framework invites us to rethink the process of
communication between subjectivity and institutions when explaining the
genesis of new forms of regulatory law. I propose to understand regulatory law
as being the result of the organisation of social forces and of the homologies
among various fields of study, conceptualising it as allowing for creative
difference, since categories of thought may be subjected to challenge.

Bourdieu’s theory of practice provides a powerful theoretical framework
capable of accommodating the relationship between different fields, social
institutions and various forms of material and symbolic capital, while combining
empirical analysis with a very demanding theoretical apparatus. He has applied
his framework in the juridical field in order to consider the role of law in the
reproduction of social structures.

Law in this framework is conceptualised as carrying a dominant vision of
the world, which is thus given universality.110 Such an approach to law is in
sharp contradiction to both formalism and structuralism, since the former views
law as absolutely autonomous form the social milieu, while the latter
understands it as an instrument of domination.111

Bourdieu moves away from structuralism, since he refuses to view law as
collapsing into the field of power, and as such attributes to it a relative

autonomy. Nonetheless, he attacks the rhetoric of the autonomy, neutrality and

110 Bourdieu, P. (1986) ‘La force du droit: Eléments pour une sociologie du champ juridique’
(1986) 64 Actes de la Recherche en Sciences Sociales 3-19.

1 jbid, at p. 1. Two of the examples that the author refers to are the pure theory of law by Kelsen
and Althusserian structuralism.
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universality of law112 and defines the juridical field as the space of competition
for the monopoly of the right to articulate what is right.113 He reformulates this
argument by suggesting that the juridical field implies struggles to articulate
what fair distribution, nomos, and legitimate order are.

The inhabitants of this particular social space are agents who are
competent to interpret a body of texts. In the light of the above, using Bourdieu’s
theoretical tools can offer useful insights in respect to the ways that power
relations, which are unrecognised as such, are embedded in systems of
classification taken for granted by members of society, thus law is seen as
engulfing not only what is legal and just but what is normal.

Nevertheless, the focus of the analysis of this thesis will be on the role of
the European Commission and of law in the process of regulating the
information society in Europe. I am particularly interested in the following
regulatory techniques: Self-regulation (where communities function according to
internal codes of conduct), regulatory instruments that take the form of a mix of
self-regulation and hierarchical intervention (with regulatory law intervening in
the monitoring and enforcement stage) and regulatory instruments that denote
the partnership between the state and private actors (with the aim of achieving
public ends).114

Since for the purposes of this thesis regulation is understood as in the

processes underlying the identification of a problem and its articulation in

112 jbid, at p. 5

113 jbid, at p. 4: * Le champ juridique est le lieu d’une concurrence pour le monopole du droit de dire le
droit’.

114 These definitions are borrowed from Julia Black’s work on regulation, in particular see Black
note 68 above, at p. 600-601.
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proposals, green papers, consultations and other non-legally binding
instruments, and as in the implementation of laws, then looking at decentralised
regulatory techniques initiated by the European administration is a task that
implies different definitions.

In particular, it implies a different definition of the agents who have an
interest to invest in the game, of the specific forms of capital that agents possess
and of the logic of the sub-field of information society regulation, being part of
the larger field of the EU bureaucracy. Finally, constructing the emergence of
information society regulation as a novel object of study should be the first step
to understanding the operation of my object of study.

This is undertaken in Chapter II of the thesis, which seeks to look into the
emergence of the concept of information society as a new field of enquiry, with a
view to uncover the historical conjunction of events and theoretical paradigms
producing particular understandings as to the proper role of innovation, law and
market integration, feeding into its emergence.

Chapter III will move onto looking into the norms regulating everyday life
inside the European Commission. Here, the task is to come to grips with the
classificatory systems emerging in the course of interaction and as a result of
professional background and nationality, ascribing meaning to the initiation of a
proposal and the implementation of a legal measure.

Chapter IV will seek to identify the particularities of the legal habitus. This
chapter will further question the possibility of introducing neutral procedures to

regulate the Internet, by means of looking at dispute resolution under the
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auspices of the Internet Corporation of Assigned Names and Numbers (ICANN)
and the implementation of the Safer Internet Action Plan aiming at combating
illegal and harmful material on the net. The main question addressed concerns
the properties of the legal habitus and the kind of assumptions reproduced as to
the role of regulatory law, the role of property and the importance of information
as a commodity.

Chapter V will take this latter point further to grasp the way in which
dominant classificatory schemes about the role of law and property have been
challenged by interest groups, by means of looking at the consultation launched
by the European Commission following a proposal aiming at introducing patent
protection on computer-implemented inventions in the EU. The Open Source
Community projected a vision of intellectually property rights as being sensitive
to technological experimentation and communication. However, other business
interests and DG Internal Market favoured strong protection.

Against this background, the focus of this chapter will be on enquiring on
the possibility of engaging in discussion parties with different conceptualisations
about the social world and asymmetrical amount of capital available to them, in
order to question the prospect of creating a sustainable civil society.

Finally, the conclusions will consolidate the findings of this thesis with
regard to the proposition to introduce Bourdieu’s framework to better
understand the processes underlying the use of flexible regulatory techniques by

questioning the notions of neutrality, objectivity and intentionality.
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II

Innovation, Economy, Polity and the European Experience

History is more or less bunk. It's tradition.

We don't want tradition.

We want to live in the present and the only history that is worth a tinker’s damn,
is the history we made today.

Henry Ford, Interview in Chicago Tribune, 15 May 1916.

Creating the information society in Europe and positioning the Internet at
its heart interweaves with opening up markets and promoting innovation.
Although the focus of this thesis is on the role of the European Commission in
the course of regulation by means of flexible instruments, I will here concentrate
on looking broadly at the processes leading to opening up the telecommunication
markets in Europe, as it is then that important understandings were shaped as to
the role of the European Commission, the nature of regulatory law and the
character of interest group participation in the processes.

It may appear that there was some kind of inevitability in liberalising
telecommunication markets and promoting the Internet in Europe. Technological

changes dictated a novel approach to be taken.! Globalisation and new economic

1 Recommendations of the Bangemann Group to the European Council: Europe and the Global
Information Society, 26 May 1994, available at
http:/ /sirio.deusto.es/abaitua/konzeptu/w3c%5Cbange.htm (web page visited on 15 May 2003);
Also see European Commission Green Paper COM (87) final of 30 June 1987 on the Development
of a Common Market for Telecommunication Services and Equipment: Towards a Dynamic
European Economy, especially see the Introduction. Both papers advocated the need to liberalise
the telecommunications sector so as to create incentives for the private sector to invest in the
information society. For an account against a technology-driven approach see Flynn, L. (1995)
‘Telecommunications and EU integration’ 3 European Community Utilities Law and Policy 217-235,
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conditions required a different line of thinking as to the role of competition in the
relevant markets.2

Interest groups lobbied the European Commission and national
governments to open up markets in view of the new opportunities.? Institutions
shaped the strategies of agents, who subsequently drove telecommunications
reform towards the direction of liberalisation.# Regulatory law and the European
Commission have thus responded to these challenges.

Still, although new technological improvements, such as digitalisation,
were decisive in compelling change, new economic conditions shaped political
decisions and interest groups wanted to exploit new opportunities, there are
questions to be answered. For example, assuming that innovation is a driving
force in the above processes, how is ‘innovation’ defined? Why is innovation a

good thing and how much innovation do we need? What are the desirable levels

at p. 221. In the same spirit, Gannon argues that although the European Commission argued that
Europe had to catch up with the new industrial revolution while avoiding to repeat the mistakes
that the European computer industry made in the past, resulting in lagging behind the USA and
Japan, the official papers of the Commission do not explain the nature of these mistakes, see
Gannon, P. (1997) Trojan Horses and National Champions (Apt-amatic books, 1997).

2 Recommendation of the Bangemann Group to the European Council and Green Paper on the
Development of a Common Market for Telecommunication Services and Equipment, ibid.

3 On this approach see in particular, Sandholtz, W. (1998) ‘The emergence of a supranational
telecommunications regime’ and Sandholtz, W. and Stone Sweet, A. (1998) ‘Integration,
supranational governance and the institutionalisation of the European polity’ in Sandholtz W.
and Stone Sweet, A. (eds) (1998) European Integration and Supranational Governance (New York:
Oxford University Press). According to the authors, the EU initiates new policies when Euro-
groups, networks and associations engaging in increased tramsnational exchange, share an
interest in the adoption of new rules, Sandholtz and Stone Sweet at p. 137-138.

4 In this context, institutions, defined as political, social and legal cultures and Constitutional
rules, should be seen as shaping the strategies of players. Strategies are then influenced ‘by the
complex relationship between the culture and world view of each player and the substantive and procedural
contents of the EC Treaty which gives the players their location in terms of roles and powers,” see Scott, C.
(1995) ‘Changing patterns of European community utilities law and policy: An institutional
hypothesis” in Shaw, J. and More, G. (eds) (1995) New Legal Dynamics of European Union (New
York: Clarendon Press); Similarly, it has been argued that different national institutions gave rise
to different patterns of policy making. In this context, it is very important to take into account the
relations of power and the role of formal organisations and formal institutions in shaping change,
see Thatcher, M. (1999) The Politics of Telecommunications (New York: Oxford University Press), at
p- 307.
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of governmental intervention and what should be the role of law? Are there
competing paradigms as to the above?

There is certainly not one answer to these questions. Moreover, all these
questions have posed and continuously pose real problems. As we will see,
during the early steps of opening up the telecommunication markets in the EU,
some Member States wanted to make standards compulsory, thus extending re-
regulation, while others wanted fast and extensive deregulation.> Similarly, the
role of the European Commission in the process was contested, as a dangerous
delegation of powers was thought to be taking place. The industry was for
liberalising, while the trade unions opposed it.6

Against this background, the aim of this chapter is twofold. First, it seeks
to show that definitions are the result of specific socio-economic circumstances.
Hence, conducting a historical overview of the diverse experiences and
competing theoretical paradigms leading to the genesis of an object of study is an
exercise aiming at looking into the set of different statements constructing it.

This is important as, by means of describing the processes behind the
emergence and shaping of information society regulation in Europe, we are

constantly reminded that things could have been different, since under different

5 Thatcher, M. (2001) ‘The EU Commission and national governments as partners: EC regulatory
expansion in telecommunications 1979-2000" Centre for the Analysis of Risk and Regulation (CARR)
Discussion Paper 2/2001, available at
http: / /www Ise.ac.uk/Depts/carr/Publications_folder_web_files/Disspaper2.pdf, at p. 8.

6 On this point see Braithwaite, J. and Drahos, P. (2000) Global Business Regulation (Cambridge:
Cambridge University Press).
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socio-economic circumstances a different set of statements could have informed
the genesis of a new field of study.”

Such an analysis is a powerful tool to introduce ruptures, as it does not
only bring attention to the discourses, which fed into the emergence of a new
object of analysis, but also to the potentialities that were never actualised, in
other words to the discarded possibilities.8 Engaging in such an enquiry requires
being able to move between different disciplines and deal with never-ending
sources. The problem inherent in such an exercise is that overgeneralisations
seem to be unavoidable due to space limits.?

Nevertheless, I believe that it is important to concentrate on the experience
of the 19th and 20% century and look at the notion of innovation as understood in
the history of economic thought, and in particular in the ways that liberalism,
economic theory and conceptions as to the virtues of new technologies and
competition interweaved and consequently came under radical doubt, as early as
in 1760, but also later in the First World War and during the depression of the
1930s.

My choice to look at innovation is premised on the assumption that
information acquires particular importance nowadays because it is traded and
communicated, and in both these instances innovation and technological

experimentation are crucial.

7 Bourdieu, P. (1994) ‘Rethinking the state: Genesis and structure of the bureaucratic field” 12
Sociological Theory 1-18; Foucault, M. (1972) The Archaeology of Knowledge (London: Tavistock
Publications, orig. 1969).

8 Bourdieu ibid, at p. 4.

9 As this chapter relates to broad themes about which there is extensive literature, I kept footnotes
references to a minimum and referred to English language works.
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A second focus is on the importance of market integration, expertise and
ordoliberalism as offering powerful paradigms influencing the early attempts to
integrate markets in Europe. I chose to look at these paradigms, as they had an
impact on the way we understand today the role of the European Commission as
providing expertise and interest intermediation, and shaped an understanding of
regulatory law as being neutral and objective, implementing the mandate of
Constitutional principles and indirectly intervening in the economy.

A third focus is on sudden technological advances and globalisation,
which gave rise to new understandings as to the merits of co-operation,
providing the operating context of all of the above ideas. This is because, for an
intellectual framework to successfully become dominant, it has to find its efficacy
in this real world and in particular historical circumstances favouring a way of
| thinking.

Finally, I examine the legal instruments employed to open
telecommunications markets in Europe, as this is the physical infrastructure of
the information society in Europe. This subsequently led to a series of efforts to
promote interconnectivity, interoperability, global markets, privacy, data
security, intellectual property rights and R&D co-operation, while positioned the
Internet at the heart of the information society in view of its unique technical

characteristics and social impact.
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A.INNOVATION, ECONOMY AND SOCIETY: THE EARLY DAYS

1. Economic theory and innovation

In 1733, John Kay, a 29-year-old inventor, was awarded a patent for his
new machine for opening and dressing wool, the Flying Shuttle. His invention
turned out to be very successful and its widespread adoption created pressure for
the more efficient spinning of yarn, which led to Sir Richard Arkwright's Cotton

Jenny being patented in 1770.

Soon afterwards, machines to card and comb the wool to feed the new
mechanised spinning machines were developed in the 1780s. By the turn of the
century all aspects of the production of cloth had been automated. The cottage
industry of English textiles was rapidly being replaced by machines, and exports

in textile rose sharply.10

The process of using machines was being introduced to other industries, a
prominent example being the construction of the Bridgewater Canal by the Duke
of Bridgwater in 1759, which would bring coal by boat from his coalmines at
Worsley to Manchester,!! and James Watt’s Steam Engine invented in 1765.

The above events brought about the new experience of industrial
revolution, which begun in England and spread around Europe. They marked
the genesis of the idea that innovation is important for economic growth, whilst

linking economic progress with the freedom to trade. Early attempts to

10 Kurzweil, R. (1990) The Age of Intelligent Machines (Cambridge, Mass: MIT Press), at p. 2;
Landes, D. S. (1960) The Unbound Prometheus: Technological Change and Industrial Development in
Western Europe from 1750 to the Present (London: Cambridge University Press).

11 jbid.
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conceptualise the relationship amongst these three notions are presented by
Smith, Babbage and Rae.12

Back in 1776, Adam Smith did away with the notion of mercantilist
protectionism to argue that prices can be determined by means of competition, as
then they would change responding to market conditions. The classical view of
economics emphasised the role of risk-taking and innovative entrepreneur and
took into account the importance of the technology and organisation of firms
(division of labour) in the process of competition, while assumed that the
division of labour results in technological innovation.13

Smith thought that capital accumulation and the wealth of nations go
hand in hand. He argued that savings are accumulated and then invested, due to
the ‘uniform, constant, and uninterrupted effort of every man to better his condition,’
which is thus ‘the principle from which public and national, as well as private opulence
is originally derived.”1

Since individuals are assumed to engage in saving and wealth

maximisation, any state intervention will reduce their incentives to save money,

12 The choice of these authors is influenced by Rosenberg’s work, see Rosenberg, N. (1994)
Exploring the Black Box. Technology, Economics and History (Cambridge, [England]; New York:
Cambridge University Press), where he analyses the work of thinkers such as Charles Babbage,
Karl Marx and Joseph Schumpeter. My choice of John Rae’s work was influenced by Brewer, A.
(1991) "Economic growth and technical change: John Rae's critique of Adam Smith' 23 History of
Political Economy 1-12.Many other thinkers have brought attention to the importance of
innovation, but I limit my references to authors whose work is primarily associated with it.

13 “This great increase of the quantity of work which, in consequence of the division of labour, the same
number of people are capable of performing, is owing to three different circumstances; first, to the increase
of dexterity in every particular workman; secondly, to the saving of the time which is commonly lost in
passing from one species of work to another; and lastly, to the invention of a great number of machines
which facilitate and abridge labour, and enable one man to do the work of many,” Smith, A. (1776) The
Wealth of Nations (London: s.n.), Book I, Chapter 1, ‘Of the division of labor’ available via
http:/ /www.bibliomania.com/2/1/65/112 /frameset.html, (web page visited on 19 May 2003), at

p- 2.
14 Smith, A. (1991) The Wealth of Nations (London: Everyman's Library, orig. 1776), at p. 343.
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hence economic growth will slow down, as total saving is the sum of individual
saving. Therefore, according to Smith, governmental intervention is not
necessary, as the market would regulate itself, the competitive process would
pick winners from losers eventually benefiting the society as a whole.1>

Charles Babbage!® wrote some 60 years after Smith, when the industrial
revolution was a far more mature phenomenon and technological progress was
rapidly advancing. Rosenberg argues that Babbage is the first observer calling
attention in an explicit way to the causal links between economic forces and
inventive activity.

Indeed, Babbage took the idea of the division of labour and twisted it to
argue that technical change is a consequence as well as a cause of the division of
labour. Hence, he observed that investing in improving machines is important for
economic success. This is because, according to Babbage, as the application of the
division of labour tends to produce cheaper articles, it increases the demand, and
gradually, by the effect of competition, or by the hope of increased gain, results
in large capital being invested in big factories, as new machines automating all
stages of production are introduced.

Moreover, skilled workers, who can use these machines, are hired, and
engineers, who can on the spot fix the machines if at fault, are employed. Finally,

the addition of a machine to light the factory at night using gas is built and an

15 jbid.

16 Babbage was a pioneer mathematician, engineer (sometimes referred to as the father of
computing as his Difference Engine No. One was the first successful automatic calculator and
remains one of the finest examples of precision engineering of the time) and political economist.
For more information see the web page of the Charles Babbage Institute at
http:/ /www.cbi.umn.edu/exhibits/cb.html, (web page visited on 15 May 2003).
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accountant's department is added. This would have to have clerks to pay the
workmen, communicate with the agents who purchase the raw produce and sell
the manufactured article.

The division of labour in this instance produces cheaper articles as it

is not merely the precise amount of skill purchased, which is necessary for the
execution of each process, but throughout every stage - from that in which the raw
material is procured, to that by which the finished produce is conveyed into the hands of
the consumer - the same economy of skill prevails. The quantity of work produced by a
given number of people is greatly augmented by such an extended arrangement; and the
result is necessarily a great reduction in the cost of the article, which is brought to
market.17

Babbage parallels the function of the division of labour in a factory with
mental division of labour:

We have seen, then, that the effect of the division of labour, both in mechanical and
in mental operations, is that it enables us to purchase and apply to each process precisely
that quantity of skill and knowledge which is required for it: we avoid employing any part
of the time of a man who can get eight or ten shillings a day by his skill in tempering
needles, in turning a wheel, which can be done for sixpence a day; and we equally avoid
the loss arising from the employment of an accomplished mathematician in performing

the lowest processes of arithmetic.18

17 Babbage, C. (1963) On the Economy of Machinery and Manufactures, (Frank Cass & co London,
orig. 1835), Chapter 20 ‘On the Division of Labour,” at point 269; Rosenberg, N. ‘Babbage; Pioneer
economist” in Rosenberg note 12 above, citing Babbage ibid, at p. 191 and 260.

18 jbid. The division of labour inside a factory represents its domestic economy. Thus, Babbage
argues that there is no point in introducing laws restricting machinery exports to avoid providing
foreigners with machinery that will threaten England's competitive advantage. "It is contended that
by admitting the exportation of machinery, foreign manufacturers will be supplied with machines equal to
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However, the relationship between technological innovation and the
division of labour is not a one way one but cyclical. This is because, the division
of labour results in capital accumulation, capital is used to promote innovation
and innovative activity produces more capital. Very importantly, innovation is
not only the result of a genius mind, but most of the time is brought about by
means of minor improvements accomplished in the workplace.

At the same time though, the Scottish John Rae in his New Principles totally
reversed Smith’s causality that the division of labour results in the invention of
machines. In sum, Rae’s analysis is centred on the role of invention as the
primary and independent factor behind economic growth.

Without denying the importance of capital accumulation, and while
accepting that individuals would choose to invest their savings, Rae argued that
the motor behind this process is technological progress and argued that invention
is the only power on earth that can be said to create. Thus, he made the case for
governmental legislation that would promote science, the discovery of new arts
and improvements in the arts already practised in the country.1?

Smith treated the invention of machines as a result, not a cause, of the

division of labour,2 Babbage observed that the one feeds into the other, while

our own. But in order to succeed in a manufacture, it is necessary not merely to possess good machinery,
but that the domestic economy of the factory should be most carefully regulated.’

19 Rae, J. (1905) The Sociological Theory of Capital: A Complete Reprint of the ‘New Principles of Political
Economy’ (New York: The Macmillan Company; London: Macmillan and Co., 1td, orig. 1834),
published under the title ‘Statement of Some New Principles on the Subject of Political Economy.
Exposing the Fallacies of the System of Free Trade, and of Some Other Doctrines Maintained in the
"Wealth of Nations"), especially see Book 1, Chapter 1. For an excellent introduction on Rae’s
thinking see, Brewer note 12 above, at p. 1-5; Ahmad, S. (1996) 'Smith's division of labour and
Rae's "invention™: A study of the second dichotomy with an evaluation of the first' 28 History of
Political Economy 95-107.

20 Brewer ibid.
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Rae reversed the causality and attributed to technological innovation a primary
role. Albeit the difference of opinion as to the level of importance attributed to
machines, innovation was thought to be a factor to be taken into account when
discussing economic progress. But, the experience of the early days of industrial
revolution was also underlined by the liberal credo with the science of economics

and liberalism interweaving.2!

2. The socio-political context

The freedom to pursue economic conduct became the cornerstone of
liberal thinking.22 Economic freedom was viewed as a right and law was
understood as being entrusted with its protection. Therefore, the political and
economic component interweaved, as individuals would have the freedom to
influence the laws governing their conduct and at the same time possess the
necessary freedom of choice as to what to produce and how to produce it.

The bourgeoisie was the prime beneficiary, as it acquired new rights and
freedoms against the constraints imposed by the nobility. Nonetheless, the ruling
elite in Europe also largely embraced the new ideas. By the mid-1870s many of

the objectives of liberalism had been attained, as reforms took place around

21 Gerber, D. ]J. (1998) Law and Competition in Twentieth Century Europe: Protecting Prometheus
(Oxford: Clarendon Press; New York: Oxford University Press).

2 ibid, at p. 17. The literature on liberalism is extensive. On the 19 century liberalism see
Bramsted, E. K. and Melhuish, K. J. (eds) (1978) Western Liberalism: A History in Documents from
Locke to Croce (London: Longman), especially see ‘General introduction: Major strands of
liberalism,” at p. 1-102; Salvadori, M. (1977) The Liberal Heresy: Origins and Historical Development
(London: Macmillan), at p. 6-35. Ruggiero’s account is a good starting point with good
bibliographical references, see Ruggiero, G. (1981) The History of European Liberalism (Gloucester
(Mass.): Peter Smith, orig. 1925), especially see ‘What liberalism is,” at p. 347-369.
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Europe. Economies flourished and technological and transportation advances
were important engines of progress.23

At the same time, society was being irreversibly transformed. The modes
of production were altered, as factories were created to allow for large-scale
production. However, this resulted in the emergence of a new industrial society
bearing little resemblance to Smith’s understanding of a competitive economy.
Factories grew in size, employing hundreds or even thousands of workers and
managers were paid to make money for owners.

Artisans were now workers paid at the lowest possible cost, while
competition had little to do with the moral values of a community. Finally,
funding was important and banks emerged as partners, while trade became
increasingly internationalised.?

As a result, a new class was created, whose members where people who
had to change their traditional way of life and leave their communities.?> Laws

protecting workers arrived late. For example, it was not until the late 19t century

23 Weir, D. R. (1984) ‘Life under pressure: France and England, 1670-1870" 42 Journal of Economic
History 27-47; McCloskey, D. (1985) ‘The industrial revolution 1780-1860: A Survey’ in Mokyr, J.
(1985) The Economics of the Industrial Revolution (London: Allen & Unwin); Landes note 10 above,
Chapters 1 and 2.

24 Gerber note 21 above, at p. 20-23. Of course, there were considerable divergences in Europe as
to the extent and means of financing businesses. In the UK, up until the third quarter of the 19t
century most of the firms were family firms, employed no more than 50 workers and were
financed by family finance and loans. On the other hand, in Germany banks played an important
role in financing businesses, on the German banking system see Franz, R (1910) ‘The statistical
history of the German banking system’ Miscellaneous Articles on German Banking, US Senate
Document 508, (Washington DC: GPO).

% Landes, note 10 above. According to Landes, in 1912 in England, 12 per cent of people were
employed in agriculture, while in 1951, this number dropped to five per cent. In France though, in
1789, around 55 per cent of the population were farmers, and interestingly, in 1866, at the heyday
of the first industrial revolution, the same number still applied, while in 1950 it only dropped to
one third of the population. Landes argues that one of the reasons for this is the high tariffs
introduced to imported goods back in the 19t century. It is beyond the scope of this chapter to
engage in a comparative appreciation of the effects of industrialisation in different European
countries. The aim is simply to sketch the general characteristics of industrialisation.

66



Innovation, Economy, Polity and the European Experience

that laws were passed in the UK providing for upper limits in working hours for
women and children.2¢ The faith in the liberal dream was lost by some segments
of the society, although standards of living were increased considerably, at least
for the bourgeoisie.

However, the aftermath of the great depression in the 1870s, which came
as a result of the crash of the Vienna stock market coupled with disastrous
harvests and increases in wheat sales from North America,?” was that in times of
crisis business would keenly welcome governmental intervention back. A new
government-business alliance emerged, resulting in keeping prices up or
increasing taxes in imported products. Moreover, business organised in
associations, in order to influence political decisions, and in cartels, so as to

increase size and face international challenges.28

26 The British state was slow in enacting legislation. In 1847 the Ten Hours Act provided that
women and children could work only ten hours a day (but what actually happened was that they
were to work two hours on and two hours off while they could not leave the factory). In 1874 a
maximum ten hours a day for men was introduced. Reacting to social injustice, several
intellectual movements sought to give industrialisation a human face. Utopian Socialists, Fabian
Socialists and the French Saint Simonians were all concerned with this. On these issues see, Taylor,
K. (1982) The Political Ideas of the Utopian Socialists (London: Cass); Radice, L. (1984) Beatrice and
Sidney Webb: Fabian Socialists (London: Macmillan); Iggers, G., Enfantin, B. P. and Barrault, E.
(second ed 1958) The Doctrine of Saint-Simon: An Exposition; First Year, 1828-1829 (New York:
Schocken Books, orig. 1828). As regards Utopian Socialists, Robert Owen was one of the members
of this intellectual school. He was a factory owner in Scotland and believed that the modern
factory system promoted heartless individualism, thus introduced such improvements as shorter
working hours, healthier and safer working conditions, insurance plans financed by payroll
deduction, after-hours recreation, schools for children and adults, while refused to employ child
labour. Owen tried to establish a utopian community and built settlements, called ‘Villages of
Cooperation,” which were self-contained agricultural communities, where the unemployed could
find employment, but had little decision-making power. Saint-Simon envisaged a society where
an elite of philosophers, engineers, scientists and artists would lead industrialisation organised on
the basis of ‘rational’ Christianity, with scientists as priests. He was particularly concerned with
unemployment and while he defended private property as the reward for achievement, did not
view it as a sacred or natural right, which can be inherited. Radical followers of his are Blanc and
Proudhon. Finally, Fabian Socialists” main position was that social reforms would be accomplished
through the right to vote. A full discussion on these positions falls outside the scope of this
chapter.

27 Gerber note 21 above, at p. 25.

28 jbid, at p. 25-27.
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As a result of all these, liberalism, economic theory and conceptions as to
the virtues of new technologies and competition were all under radical doubt. At
the theoretical level, there were various responses to the inadequacies of classical
economic theory. The German historical school, neo-classical economics and
Marxism, all attempted to suggest novel theoretical paradigms.?? Neo-classical
economics and Marxism in particular took into account the role of technological
innovation in the process, albeit the former only positioned it in the periphery of

its analytical framework, while the latter attributed to it a prominent role.

3. Casting a critical eye

Alfred Marshall in England established the neo-classical school of thought.
Building on the aspect of rivalry, neo-classical economists viewed competition as
a state of affairs and used the abstract model of perfect competition to describe
rivalry as being dependent on a demand and cost equilibrium determining which
firm survives and which fails. Firms are conceived to be profit maximising agents
rationally choosing to enter or exit a market according to a set of observed profit
opportunities.

Firms then select an output where marginal costs equal the market price.
As long as profit opportunities appear to exist, firms will continue to enter the
market. Thus, in the long run, firms that remain will produce at the minimum

efficient scale. Since a demand and cost equilibrium is the prerequisite of

2 jbid. The previous discussion on liberalism and industrialisation did not touch on the very
important issue of imperialism. Imperialism links to industrial revolution, as the colonies
provided new markets and cheap raw material, see Ward, J. R. (1994) ‘The industrial revolution
and British imperialism, 1750-1850" 47 The Economic History Review 44-65. Again, due to space
limits I cannot possibly elaborate on these issues here.
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competition, the neo-classical focus is on the effects of competition and on market
structure, and not on the behaviour of firms.30

There are two points emerging from the previous discussion: First, there is
a circular effect between the notions of market equilibrium and utility
maximisation. This is because when individuals maximise their utilities, they
bring about the economic condition of equilibrium, and the economic
equilibrium itself is the required condition under which the maximisation of the
utilities of all individuals can be accomplished. This is why perfect competition is
good for entrepreneurs and for the society as a whole.3!

Second, according to the neo-classical production theory, firms make
rational optimisation decisions based on the calculation of profit maximisation.
To engage in such calculations, information on prices is crucial, while the
development of new technologies is marginally important. Accordingly,
technological change is an exogenous dimension in the neoclassical models.

Karl Marx looked at technological innovation in a different way,
attributing to it a central role in his analysis of economic phenomena. His
position is generally underlined by the assumption that phenomena under
observation acquire meaning only under specific socio-economic circumstances.

Hence, terms, such as value, money and profit, do not have meaning
outside the context of a capitalist society. Moreover, human history in the

capitalist world is the product of struggles, which happen as a result of the

30 Brian, C. (2000) Shovelling Fuel for a Runaway Train: Errant Economists, Shameful Spenders, and a
Plan to Stop Them All (Berkeley: University of California Press).

31 The utilitarian discourse as developed by Bentham and Mill would require an extensive
analysis beyond the scope of this chapter.
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contradiction between the forces of production and the relations in production.
The upshot of this is that class struggles are the fundamental force injecting
dynamism in the making of history.

At the same time though, Marx attaches great importance to technological
factors. Technological advance is central in his analysis, as it is thought to be the
motor behind the process of competition amongst firms. This is because, under
the force of competition, firms are inexorably driven to adopt new technologies
that substitute capital for labour.

This process results in rising productivity, but the flip side of it is
unemployment. Nonetheless, the innovative potential of technologies was not
always seen as unlimited. Marx hypothesises that in the end decreasing profit
rate will stop economic growth. Accordingly, for him the solution was to choose
a different economic order, as depressions were endemic to the system.32

He analyses two major stages in technology history: The Manufacturing
System, based on the division of labour, and the Modern Industry, based on
machines incorporating scientific knowledge and principles. Nonetheless, in his
framework, full productive possibilities will be realised when machines are
employed in the construction and production of machines themselves.33

Marx also argues that businesses were prone to grow in size, as capitalists
would accumulate capital and then invest it in new machines, resulting in the
production of more capital, thus identifying a cyclical effect between innovation

and capital accumulation. Rosenberg mentions that Marx’s analysis borrows

32 Rosenberg, N. (1982) ‘Marx as a student of technology” in Rosenberg, N. (1982) Inside the Black
Box: Technology and Economics (Cambridge: Cambridge University Press), at p. 34-51.
33 jbid.
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much from Babbage on this point. Marx himself makes explicit reference to the
latter author in volume III of Capital.

This is why he draws attention to the fact that the introduction of
technological improvements was a central preoccupation to capitalists, which
effectively means that a machine had a short life expectancy. As a result of this, a
capitalist would have to make a new investment and then would have to recoup

it as soon as possible, a process that may prove to be rather difficult.34

4. Transitions

Indeed, the late 19t century turned out to be a sluggish time for European
economies. Textiles, iron, steel, chemicals, transportation, steam engineering, all
slowed down. Marxists gave dire prognosis as to the possible effects of
stagnation and conceived it to be the sign of sustained creativity.3> Nonetheless,
at the same time, a new wave of innovations made its appearance. Electrical
science and internal combustion power provided new opportunities and marked
the beginning of the second industrial revolution and the rise of new industries.3

Specifically, inventions, such as the dynamo in the late 19t century,
allowed electric power to become the leading generating force of factories. This

technological improvement, taking the place of the steam engine, allowed

3 jbid. Rosenberg notes that Babbage quotes a Report of the Committee of the House of
Commons on the Wool Trade (1806), which asserts that large factories can afford the risks and
experiments to generate technological change that are not feasible for the ‘little master
manufacturers.’

3% Landes note 10 above.

3 jbid.
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factories to work with greater efficiency and at a lower cost, improving the
economic growth of the capitalist world.3”

Initially, this technological improvement was at the cost of thousand of
jobs. However, the lower production costs enabled capitalists to invest heavily in
the new technology, a process, which was not completed until after the Second
World War, as it was not before that time that new jobs were created.

The beginning of the 20th century though was marked by another major
event: The First World War. It was then that Europe witnessed the collapse of
three empires, Germany, Austro-Hungary and Russia. Moreover, regions and
population in Europe were devastated, as it was the first industrial war. Weapons
of mass destruction, such as chemical gas, were used, while machines guns,
aeroplanes and submarines were employed in great numbers. More than ever
before, it was made clear that the army possessing technologically advanced

weaponry had a huge advantage over others.

The First World War permanently changed the face of European politics.
Soldiers who had died in enormous numbers for their country could not be
deprived of the vote. This is why the electorate expanded after the war.
Moreover, after 1914, women began acquiring voting rights. The result was the

rise of Labour Parties. In Britain, for example, where less than half of adult males

37 Rosenberg, N. (1972) Technology and the American Economic Growth (New York; London: Harper
and Row); David, P. A. (1990) ‘The computer and the dynamo: A historical perspective on the
productivity paradox’ The American Economic Review Papers and Proceedings 355-361.
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could vote before the First World War, the socialist Labour Party multiplied its

vote sevenfold in the election of 1918.38

Still adjustment to new realities was difficult. Times were hard for the
European economies in the 1920s and 1930s.3° The Great Depression of the 1930s
resulted in great numbers of unemployment around Europe and steelworkers
and miners faced despair as factories closed. As a result of the First World War
and the crisis of the 1930s, economic theory had to face political and social

reality.

Protectionism, strong control of capital movements, fixed exchange rates
and optional barriers were introduced to domestic economies. It was then that
the foundations were laid for the modern welfare state. Post-war Keynesian
economics promised to tame the cyclical tendencies of capitalist economies. Full
employment and social rights of citizenship were to be secured. Poverty was to
be alleviated and social security to be guaranteed. State interventionism was

introduced to national systems of work and welfare.

At the same time though, the western world was witnessing in the 1930s
another technologically creative momentum, as new innovations were invented.

The application of chemical and electrical science and advances in the generation

38 Eichengreen, B. (1984) ‘Innovation and integration: Europe’s economy since 1945” in Fulbrook,
M. (ed) (2001) Europe since 1945 (Oxford; Oxford University Press).

3 The literature on the reasons and consequences of the Great Depression in Europe is vast. For
an interesting review see Clavin, P. (2000) The Great Depression in Europe, 1929-1939 (Basingstoke:
Macmillan). For a view on the implications for Britain see Stevenson J. and Cook, C. (1994) Britain
in the Depression (London; New York: Longman).
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and delivery of power were some of the events that gave birth to the third

industrial revolution.40

40 Landes note 10 above.
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A. MODERN THEORETICAL PARADIGMS

The events described in the previous section had made clear one thing:
Technological progress can be a good and an evil at the same time. Joseph
Schumpeter lived to see the upheaval emerging from the transition from a
technology, which has saturated its possibilities, to a new technological
paradigm. By 1930, technology had already arrived in three clusters, all of them
defining an era, but transition from the one to the other prove to be difficult.41

Schumpeter reconciled both these facets by arguing that although
instability is endemic to capitalism, transitory periods are difficult but temporary.
He thus offered an alternative model to the orthodox neo-classical paradigm and
positioned technological innovation at the heart of economic analysis. As late as
in the 1960s, neo-classical economics took the importance of innovation on board
arguing that state intervention aiming at promoting science can be justified if
understood as a public good. In 1984 Rosenberg and Kline offered a different
framework, where innovation is conceived as a learning process.

The previous sections argued that innovation is important to economy and
society. I here look at the above mentioned different paradigms with a view t(;
show the diverse options available to law and policy as to the ways innovation

may be fostered.

4 The exact phases and what happens within them are subject to debate. I adopt Landes’
chronology, ibid.
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1. Schumpeter and the technological imperative

Schumpeter was strongly influenced by Marx’s analysis.42 He reiterated
that technological change is the ‘the fundamental impulse that sets and keeps the
capitalist engine in motion.”3 He thus understood economic activity as functioning
according to a technological teleological imperative. Therefore, for firms to
survive they must engage in technological innovation. Unlike Marx, Schumpeter
argued that new technologies continuously come into existence, forming a
sequence of techno-economic paradigms, it being a process that results in the
destruction of the old economic structure incessantly bringing about a new one.

He terms this process ‘creative destruction” and understands it as being an
essential component of capitalism.#4 Transitions are not easy, but in times of
economic upheaval and in the face of uncertainty entrepreneurs discover new
value, engage in new types of investment and bring about new innovations.45

Schumpeter reacted to the neo-classical static model of competition to
argue that competition should be viewed as a dynamic event and not as a state of

affairs, focusing on the behaviour of firms and not on market structure, as

42 Rosenberg, N. (1986) 'Schumpeter and Marx: How common a vision?' in MacLeod, R. M. (ed)
(1986) Technology and the Human Prospect (London: Pinter), at p. 197-213; Elliott, J. (1980) '"Marx
and Schumpeter on capitalism's creative destruction: A comparative restatement’ 95 Quarterly
Journal of Economics 45-68, at p. 45-68; Catephores, G. (1994) 'The imperious Austrian: Schumpeter
as bourgeois Marxist' (1994) 205 New Left Review 3-30.

4 Schumpeter, J. A. (seventh ed 1987) Capitalism, Socialism and Democracy (London: Unwin
Paperbacks, orig. 1942), at p. 83.

4 jbid.

45 Schumpeter predicted that capitalism would be replaced by socialism. "The capitalist process not
only destroys its own institutional framework but it also creates the conditions for another.... The outcome
of the process is not simply a void that could be filled by whatever might happen to turn up; things and
souls are transformed in such a way as to become increasingly amenable to the socialist form of life... In
both of these respects Marx’s vision was right’ ibid, at p. 162. The argument to this conclusion is
found in Chapters 11 —14, but this chapter will not elaborate further on Schumpeter’s position on
this as it falls outside its scope.
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otherwise economic theory would fail to come to grips with reality and in
particular with technological innovation.

This is because Schumpeter thought that technological progress is possible
in what neo-classical economists describe as an inefficient economic
environment, and stressed that competition is a dynamic process, in the course of
which entrepreneurs seek new profit opportunities in a world of constant change.
Therefore, profits should not necessarily be considered as inefficiencies, but as
entrepreneurs’ response to changing market, organisational and technological
conditions.

It is important to note here that Schumpeter saw innovation as the
introduction of decisively new products. He defined the innovation process as in
invention, a process of discovery of new technical principles, innovation, a process
of development of an invention into a basically commercial form, diffusion, or the
spread of an innovation into commercial use.%6

As mentioned, Schumpeter supported the view that price competition is
less important than innovative products and processes, which may require

significant resources.” But, what would then be the role of law in this process? If

4% Smith, K. (2002) ‘Measurement of innovation in Europe: Concepts, experience and results’
Observatoire des Sciences et des Technologies (OST, Canda) Working Paper No. 17 (March 2002).

4 Schumpeter, J. A. (1983) The Theory of Economic Development: An inquiry into Profits, Capital,
Credit, Interest, and the Business Cycle (New Brunswick; Transaction Books, orig. 1934), at p. 61-67
and 90-94. Schumpeter was influenced by Marx’s analysis, as the latter author insisted on the
importance of technological advance as being an essential element of competition among firms;
Littlechild, S. C. (second ed 1986) The Fallacy of the Mixed Economy: An ‘Austrian’ Critique of Recent
Economic Thinking and Policy (London: Institute of Economic Affairs); Hayek, F. A. (1949)
Individualism and Economic Order (London: Routledge & Kegan Paul), especially see Chapter 5 The
meaning of competition, at p. 92-106;

77



Innovation, Economy, Polity and the European Experience

governments intervene to reduce the profits of winners, this may reduce the
incentive for existing and prospective firms to innovate.48

The fact that he positioned innovation as central to understanding the
function of the economy influenced both the neo-classical thinking and the chain

linked model of innovation. The following will look into this.

2. Innovation as a process and as a good

In view of the above, neoclassical innovation theories took on board the
importance of innovation.* However, in this model technology is equated with
‘science.” Therefore the argument is that if a market failure is identified, public
financing may be required.’ This is most likely to be expected in fundamental
research, as at this stage the produced knowledge may be conceived as a public

good 51

48 The focus of this approach is nonetheless different from the hands-off approach propagated by
the Chicago school. While Schumpeter stressed the importance of giving entrepreneurs the
incentive to innovate, the proponents of the Chicago school argue that regulation is not required
since market foreclosure and monopoly power may be short lived, as markets behave as if they
are competitive and are in long run equilibrium. Nonetheless, both schools of thought stress that
innovation may flourish in concentrated markets. Therefore, competition policy should not only
base its analysis on the notion of market share, as production efficiency may require large firms,
and as such a highly concentrated industry can be efficient. Moreover, monopoly power may be
an incentive to engage in innovation, so governments should be careful not to take away this
incentive, Audretsch, D. B., Baumol, W. J. and Burke, A. E. (2001) ‘Competition policy in dynamic
markets’ 19 International Journal of Industrial Organization 613-634; Posner, R. A. (1979) ‘The
Chicago school of economic analysis” 127 University of Pennsylvania Law Journal 925-952. Posner, R.
(fifth ed 1998) Economic Analysis of Law (Boston: Aspen Law & Business).

% Hofer R. and Polt, W. (1962) ‘Evolutionary innovation theory and innovation policy: An
overview’ in A new economic paradigm? Innovation-based evolutionary systems, Discussions in
Science and Innovation 4, An Occasional Paper in a Series on Australia’s Research and Technology and
their Utilization Department of Industry, Science and Resources, Science and Technology Policy
Branch, at p. 12, citing Arrow, K. J. (1962) ‘Economic Welfare and the Allocation of Resources for
Invention’ (National Bureau of Economic Research) and Stiglitz, J. E. (1993) Information and
Economic Analysis (Oxford: Oxford University Press).

50 Baldwin, R., Hood, C. and Scott, C. (eds) (1998) A Reader on Regulation (Oxford: Oxford
University Press).

51 Hofer and Polt note 49 above.
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Yet, the importance of innovation has also been acknowledged by a
different theoretical paradigm: The ‘chain-linked model of innovation’ as developed
by Rosenberg and Kline.52 This framework of analysis though stands critical to
both the understanding of innovation as science and to the separation between
innovation and diffusion processes, by emphasising the role of ‘tacit’ and ‘non-

scientific’ knowledge in production.

Following this line of thinking, Rosenberg and Kline argued that
innovation is not a linear process, but one involving many interactions and
feedbacks, as innovation does not only depend on invention processes (in the
sense of discovery of new principles), but stressed the importance of different
forms of knowledge, for example production know-how at the level of

workforce.53

Hence, innovation is not conceived as being an isolated event, but is
influenced by the wider environment. Firms then are thought to be active
participants in learning, as every firm has its own culture consisting of routines
and ideas of best practice, which influence the ways that new scientific ideas are
understood and thus affect the direction and quality of innovation. This is why,
understanding the importance of the cultural background of a firm as in practices
that endure through time, is valuable in order to explain differences in
performance and quality in respect to technological innovation amongst

countries.

52 Kline, S. J. and Rosenberg, N. (1986) ‘An overview of innovation’ in Landau, R. and Rosenberg,
N. (eds) (1986) The Positive Sum Strategy: Harnessing Technology for Economic Growth (Washington,
D.C: National Academy Press), at p. 275-305.

53 jbid.
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Therefore, ‘the role of institutions, understood as firms, universities, research
institutes, standards and technology transfer agencies, is highlighted since they are seen
as constituting both the collective memory of past knowledge received and processed and
the guardians of routines for handling and processing new information.”>

Hence, the chain linked model of innovation is concerned with providing
incentives and putting in place procedures, which would enable the participation
of various agents. Thus, policies should not concern themselves with the
production of a particular product (for example microelectronics) but should
promote education, put in place processes that would aim at establishing
consensus as to the development and implementation of technologies, and
support experimental behaviour, for example in new types of industrial

organisation.

54 Peterson, ]J. and Sharp, M. (1998) Technology Policy in the European Union (Basingstoke:
Macmillan), at p. 48
55 Hofer and Polt note 49 above.
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B. THE STORY OF THE EUROPEAN UNION: THE OBJECTIVE OF
MARKET INTEGRATION AND THE ROLE OF THE EUROPEAN

COMMISSION

By the 1960s Europe had experienced two world wars and successive
clusters of innovations, the last being marked by the invention and use of the
transistor in 1948 and of the electric circuit on a chip. Technological progress had
proven to transform the mode of living and thinking about the world.

At the theoretical level, competing economic paradigms lent themselves to
understanding its importance in different ways, although the neo-classical
model, which represented the orthodoxy in the field, did not embrace its
importance in the fundamental way that the Schumpeterian and the chain linked
models of innovation did. Moreover, innovation could be conceived as being
both the product of scientific research produced in laboratories and the result of
minor modifications introduced by skilled workers in the workplace on the basis
of tacit knowledge.

All these called attention to two fundamental understandings: First,
innovation is good for the economy and for society. Second, there are various
ways to promote it. For example, promoting innovation can be done either
directly by financing certain sectors of the economy with the aim to support a
particular product, or indirectly, by promoting collaboration, education,
experimental behaviour and the exchange of knowledge by means of putting in
place neutral and objective processes aiming at establishing consensus as to the

development and implementation of technologies.
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However, understanding how the above perspectives acquired meaning in
the context of the European Union, requires looking into its political and legal
traditions. To this effect, the following will look at market integration as
understood through the lenses of Jean Monnet’s technocracy discourse promoting
expertise, elites and functional intermediation during the early steps of
liberalisation.

I here also discuss the influence of ordoliberalism in the early days of the
European Community, as it presents an alternative model of regulatory law
based on the deployment of neutral and objective procedures indirectly
intervening in the economy. Finally, I look at the historical conjunction of events

leading to efforts to create the common market and the single market in Europe.

1. Ordoliberalism and market integration

The early days of European integration were considerably influenced by
ordoliberalism, a school of thought established in Germany in the 1930s. According
to this school, economic phenomena were thought to be formed through political
and legal decision-making. The proponents of this theory, called ordoliberals,
stood between the Western and Soviet economic models to offer an alternative
vision of liberalism, which sought to equally constrain private and public
power.56

Ordoliberal thinking was elaborated at a time when Germany was

witnessing the catastrophic influence of private power during the Weimar

% Gerber note 21 above, at p. 239.
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period, therefore, the neutral and objective character of law was seen as
safeguarding against such abuse.”” Coming to grips with the role of law in this
framework requires first looking into the three main notions found at its heart:
‘Isolating abstraction,” ‘thinking in orders’ and ‘economic constitution.’

Eucken, one of the founders of this school of thought, attacked the
historical method, which was prominent in Germany at the time, as ‘economic
reality compels the economist to formulate his first main problem as a historical one, but
it also forces him in quite another direction.”>® Therefore, ‘the simple direct
contemplation of the facts of economic history’> was thought not to be enough.

Economic reality partly reveals itself by means of observing the everyday
life of a household or a firm in a given place and at a given time. Yet, such
observations should serve as the basis for the deduction of abstract principles,
with the aim of building ideal types for a particular society. It is only by virtue of
“isolating abstraction,” the abstraction of especially ‘significant characteristics,’s® that

economic phenomena can be truly explained. He therefore claimed that any

57 Walter Eucken, Franz Bohm and Hans Grosmann-Doerth are the founding members of the
Freiburg school in the 1930s. Gerber notes that the Freiburg school is closely associated with Von
Hayek’s neo-liberalism and the idea of social market economy, although they present very
different theoretical paradigms, for the former sees no role for the state to maintain competition,
while the latter lays emphasis on the re-distributional role of the state, see Gerber above note 21,
at p. 234, 236-237. But, it was while at Chicago that Hayek wrote what many consider his
outstanding work, The Constitution of Liberty, published in 1960. In it, he further developed one of
his most important themes: Laissez-faire was not enough. Government did have a clear role:
Ensuring the development and maintenance of the institutions -- the laws and rules -- that would
ensure a competitive economy. However, Hayek also put emphasis on that governments did not
have the necessary information to take decisions, see Hayek, F. A. (1960) The Constitution of Liberty
(London: Routledge & Kegan Paul).

8 Eucken, W. (1950) The Foundations of Economics: History and Theory in the Analysis of Economic
Reality (London, Edinburg, Glasgow: William Hodge and Company Limited, orig. 1940), at p. 37.
5 ibid, at p. 38.

60 jbid, at p. 326
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attempt to formulate independent theories of production, exchange, distribution,
and consumption must be abandoned.6!

‘Ordnungstheorie’ or ‘thinking in orders’ is a concept that interweaves with
isolating abstraction. Eucken recognises that there are two fundamental orders:
The transaction economy characterised by economic freedom and the centrally
administered economy characterised by organised economic activity.62 Choosing
between one of these fundamental orders requires adopting adequate measures
to implement its operating principle.

This is because when elements from the two orders are mixed, then it
would fail to fulfil its promises and would result in an economic disaster. This
would happen, for example, if governmental intervention were to be introduced
to a system of transaction economy, as, at the heart of the ‘transaction economy’
order, is the notion of economic competition. In other words, these two orders are
thought to be incompatible, and the first step to explain economic failures
requires recognising this.63

Nevertheless, ordoliberals argued that the economic system could not be
left to function without constraints. They claimed that societies need an economic
as much as they need a political Constitution, thus linking the legal to the
economic system. Therefore, although they supported the idea of a market
economy, they did not believe that markets just happen, but presuppose a set of

political choices that make them happen.®* Hence, the legal system must create the

61 jbid, at p. 304-320

62 jbid.

& jbid.

¢ Gerber note 21 above, at p. 254 and 264.

84



Innovation, Economy, Polity and the European Experience

conditions to allow the chosen economic order to function effectively, and would
thus indirectly intervene in the function of open markets.65

If the desired order is a transaction market economy, then an economic
Constitution should be put in place to safeguard basic principles such as monetary
stability, open markets, private property, contractual freedom, liability and
policy consistency,% while regulatory principles (such as competition law)
flowed from and implemented the above mentioned constitutive principles.

Competition law in particular was central to the ordoliberal vision, as anti-
monopoly policy was thought to be at the heart of the economic system, since
any other policies aiming at fostering competition could not be effective if firms
would raise barriers to entry or fix prices.®”

The ordoliberal thinking thus endorsed the basic liberal mandate, which
provides that economic freedom is a right and law should put in place
democratic institutions allowing for the participation of citizens in the decision
making process. However, governmental power and private power were viewed
as being equally potentially dangerous. The former could curb the freedoms of
individuals while the latter, in the form of big business, could equally hinder
social integration around the principles of equal participation and fairness.®8

The law was then seen as safeguarding against abuses of power by both
the sovereign and private forces. Central to this was the assumption that law is

neutral and objective, functioning to put in place the structural conditions that

% ibid, at p. 247, 248, 264 and 347.

% ibid, at p. 248.

¢ ibid, at p. 250, citing Eucken, W., Eucken E. and Hensel, K. P. (1990) Griindsitze der
Wirtschaftspolitik (Tiibingen: Mohr, sixth ed), at p. 251.

¢ jbid, at p. 240-241
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would allow the smooth function of the economy, hence its indirect character in
regulating the economy.6?

Gerber notes that many Germans associated with or sharing an
appreciation of ordoliberalism were influential at the early stages of the
formation of EU economic policy.”? In particular, Hallstein was one of the
founders of the EEC Treaties and served as the first President of the European
Commission. He had been a law professor in Germany, being deeply influenced
by the ideas of Eucken and being closely acquainted with Bohm and Kronstein,
two prominent members of the Freiburg school. Gerber argues that Hallstein was
clearly pursuing ordoliberal goals during the early attempts to integrate markets
in Europe.”!

Moreover, von der Groeben was one of the two drafters of the Spaak
report, upon which the Treaties of Rome were based.”? Finally, Muller-Armack
also exerted important influence in early policy making. He was the founding
father of the social market economy circle of intellectuals, a movement closely
associated with ordoliberals.”? He was working for the German government,

being responsible for Community matters.

® ibid, at p. 248, citing Bohm, F. (1937) Die Ordnung der Wirtschaft als geschichtliche Aufgabe und
Rechtsschopferische Leistung (Stuttgart : [s.n.]), at p. 7-9.

70ibid, at p. 263.

71 jbid, at p. 264, citing Hallstein, W. (1972) Europe in the Making (London: Allen and Unwin; New
York: Norton, orig. 1969), at p. 28: ‘What the Community is integrating is the role of the state in
establishing the framework within which economic activity takes place.”

72 ibid, at p. 263

73 ibid. There are differences between Miiller-Armack’s position and ordoliberals. Miiller-Armack
thought that social policies (such as co-determination of workers, progressive taxation, social
transfers, minimum wages, subsidies for small and medium sized firms, subsidies for housing, or
business-cycle stabilisation) should be provided for, while for Eucken social justice would be the
consequence of a competitive order, see Wohlgemuth, M. (2002) ‘Unification, Integration,
Globalisation: The German social market economy facing a threefold challenge’ working paper
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Although the creation of a common market in Europe has different
underpinnings as we will see in the following sections, ordoliberal thought was
well suited to accommodate the pursuit of European integration through the
creation of a common market based on the idea of a competitive market

economy, since such a position was already central to ordoliberalism.”4

2. The Common Market

The first attempt to integrate markets in Europe was in 1951, when the
European Coal and Steel Community (ECSC) was established by France,
Germany, Italy and the Benelux countries (Belgium, Netherlands and
Luxemburg).”> This first form of co-operation came as a reaction to the havoc the
Second World War inflicted upon Europe. The text of the Treaty was based on a
proposal by the French foreign minister, Schumann, was drafted by Monnet, a
key figure in French politics,”¢ and was underlined by the endeavour to deter
disputes over scarce resources such as coal and steel.

The institutions put in place were: The High Authority, consisting of nine
independent appointees of the six member states (MS). This institution was
meant to be the main executive body with decision-making powers and
responsibility to implement the Treaty. The Assembly, comprising of national

Parliament delegates, The Council, whose members were representatives of

Walter Eucken Institut, Freiburg and University of Witten/Herdecke., draft available at
http:/ /www .ciper.org/files/Wohlgemuth.pdf, (web page visited on 14 May 2003).

74 Gerber note 21 above, at p. 264.

75 Craig, P. and de Biirca, G. (third ed 2003) EU Law: Text, Cases, and Materials (New York: Oxford
University Press), at p. 7-10.

76 ibid. Monnet was influential in convincing the Americans to adopt the Marshall Plan to help
rebuild Europe. The Monnet Plan was the French implementation of the Marshall Plan.
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national governments, and finally, a Court of Justice to interpret the provisions of
the Treaty.””

The Treaties of Rome re-presented a later effort to foster co-operation on a
larger scale. They were signed in 1957 and followed very much the institutional
pattern introduced to the ECSC. The significance of these Treaties lies on that a
new notion, ‘common market,” was for the first time employed. Spaak, the Belgian
prime minister, prepared a report, which proposed the European Atomic Energy
Community and the European Economic Community. As a result of the Treaties
entering in force, a regulated common market was established, which was to
function on the basis of purely economic criteria aiming at promoting market
integration and eliminating tariffs and barriers to entry.

The common market would share the Assembly and the Court of Justice
with the ECSC, but a separate Council of Ministers and a separate executive
body, the Commission, was put in place. Institutional rebalancing was required
though, as the new common market would include economic activity in general,
and not only activity emerging from the coal and steel sectors. Therefore, the
Council would have to approve all legislative proposals by the European
Commission, but the latter body, set at a supranational level, was entrusted with
the task of policy initiation, was the ‘watchdog’ of the Treaties and the negotiator
of international agreements on its behalf.”8

Nonetheless, it would be wrong to consider that the first efforts to

integrate markets in Europe were underlined by consensus as to the merits of the

77 ibid, at p. 10-12.
78ibid, at p. 12.
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liberal mandate to foster economic competition. Many Europeans saw economic
integration as the way to generate economic wealth, since national markets were
too small to support economies of scale. Close to this was the idea that firms
would then have the necessary size to compete internationally.

Thus, economic integration was seen as the necessary prerequisite to
compete with the Americans.” In other words, many Europeans back in the
‘foundational period’® saw economic integration as the means to deal with the
economic and political power of the USA. Therefore, the notion of common
market would encompass more considerations that the ones that purely link to
the competition process per se.81

An alternative framework, which was particularly influential in the early
days of the Community, can be found in what has been termed as the ‘Jean

Monnet approach.’82 The following will look into this.

3. Monnet and the “technocracy discourse’ of the early days of the

Community

Monnet was a key figure in French politics after the Second World War. In

1945 the Monnet Plan provided that key sectors of the French economy, such as

7 Gerber note 21 above, at p. 348.

8 This term has been employed by Gerber, above note 21, at p. 346, who borrowed it from Weiler,
see Weiler, J. H. H. (1991) ‘The transformation of Europe’ 100 Yale Law Journal 2403-2483.

81 jbid.

8 This idea is loosely based on Joerges’ analysis, who acknowledges the importance of the
intellectual frameworks provided by ordoliberalism and administrative functionalism in feeding
into present models of governance in the EU, see Joerges, C. (2000) ‘Conceptualising governance
for the European “Grofraum’ paper presented at ‘Perceptions of Europe and Perspectives on a
European Order in Legal Scholarship During the Era of Fascism and National Socialism’
workshop at the European University Institute, Friday 29 September - Saturday 30 September
2000.
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transportation, coal, electricity, steel and agricultural mechanisation, required
reconstruction. The plan thus set goals for the French economy to accomplish by

1950.

Later, fuel and fertilisers were added to the list. Under the Monnet Plan, in
each key sector the details of the planning were left to the modernisation
committees consisting of representatives of the Planning Commission. The key
institution was the Commissariat General du Plan, which was a small and flexible
administration co-ordinating technical studies and organising the consultation of
all parties involved. Committees of civil servants, the industry, scientific
institutions, all presented opinions and tried to reach consensus incorporated in a
Plan. However, this was not binding but the government was responsible to

adopt and implement it. This process came to be known as ‘planification.’s3

Featherstone traces the origins of the Monnet Plan back to the French
“dirigiste’ tradition and to new economic thinking.8¢ As for the former, it refers to
the tradition of central governmental planning in French history, from the reign
of Louis XIV to the present day. In its narrower sense, ‘dirigisme’ refers to the
government’s role in directing the French economy since 1945.85 This term

interweaves with the notion of a strong, prestigious, cohesive and above all

8 The General Planning Commissariat (Commissariat Général au Plan, CGP) was created by Jean
Monnet in 1947, as a small permanent body of expert civil servants attached to the Prime
Minister’s office and responsible for drawing up the Five-Year Plan, see Estrin, S. (1983) French
Planning in Theory and Practice (London: Allen and Unwin).

8 Featherstone, K. (1994) ‘Jean Monnet and the democratic deficit in the European Union’ 32
Journal of Common Market Studies 149-170, at p. 155.

8 Carlberg, R. (2001) ‘The persistence of the dirigiste model: Wireless spectrum allocation in
Europe 4 la Francaise’ 54 Federal Communications Law Journal 130-163, at p. 134.
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autonomous from societal influences bureaucracy, with prestigious schools being

entrusted with the production of the administrative elite.8

Indeed, the Monnet Plan both stressed the importance of expertise and
was ‘dirigiste,” in the sense that it favoured specific sectors of the economy. But, it
also exhibited corporatist elements,? as it provided that policy-making would be

formed by bringing together interested parties.88

Understanding the rationale that underlined the Monnet Plan in France is
important, as it casts light on the ideas influential during the early steps of the
Community. This is because the first attempts to integrate markets in Europe
bear the traces of the Monnet approach.?® As we saw, the ECSC was assisted by an
Assembly, which had little power, mainly advisory and supervisory, while the
High Authority was entrusted with regulating the limited areas of policy falling

within its supranational competences.

8 Gerber note 21 above, at p. 182.

8 For an introduction to corporatism see Katzenstein, P. J. (1985) ‘The historical origins of
democratic corporatism’ in Katzenstein, P. J. (1985) Small States in World Markets: Industrial Policy
in Europe (Ithaca, N.Y.: Cornell University Press).

8 Featherstone note 84 above.

8 Cini, M. (1996) The European Commission. Leadership, Organisation and Culture in the EU
Administration (Manchester; New York: Manchester University Press; New York: St. Martin’s
Press). Jean Monnet’s approach is associated with ‘functionalist integration,” see Mazey, S. (2001)
‘European integration: Unfinished journey or journey without end?’ in Richardson, J. (ed) (second
ed 2001) European Union: Power and Policy-Making (London: Routledge), at p. 27-50. At p. 28, the
author characterises European integration as basically functionalistic, but also as being
underlined by ambiguity: ‘The “Community method” of functional integration advocated by Jean
Monnet was an ingenuous device; crucially it enabled the (federalist inclined) founding fathers of European
integration to side-step the politically intractable barrier of national sovereignty. Then, as now, there was
no consensus over the precise form that European co-operation should take. The founding Treaties of the
European Communities did not resolve this issue; rather they represented an ambiguous compromise
between intergovernmentalists and European federalists involved in the post-war debate on European co-
operation. The former viewed the European Coal and Steel Community (ECSC), the European Economic
Community (EEC) and the European Atomic Energy Community (EURATOM) created by the Treaties, as
functional agencies charged only with the coordination of national, economic strategies in designated
sectors. However, European federalists hoped that these agencies would, over time, provide the basis for a
more comprehensive kind of political integration.”
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This body was structured along the lines of the French administration.?0
Nevertheless, Monnet preferred small flexible structures. He asserted that the
supranational competencies of the High Authority could be best exercised by
small teams, ‘as a few hundreds of European civil serﬁants would be enough to set
thousands of national experts to work."1

Moreover, the permanent staff would have to be assisted by national
experts who would spend small periods in the High Authority. The same
rationale was carried over to the new institution, the European Commission,
which was put in place to support the creation and regulation of a common
market as propagated by the Treaties of Rome.

As Cini argues ‘the discourse underpinning the new European Commission was
that of the High Authority. This was a discourse that emphasised the importance of
efficiency, expertise, elites and functional interest intermediation-one that had little to say
on the subject of democratic accountability and democratic representation: One which we

might call a “technocracy discourse.”?

4. The Single European Act
The creation of a European common market encountered great resistance,

as member states, such as France, were not ready to give up sovereign control of

9 Featherstone note 84 above.

91 Page, E. G. (1997) People Who Run Europe (Oxford: Clarendon Press), at p. 5

92 Cini, M. 1996) ‘Organisational culture and reform: The case of the European Commission under
Jacques Santer’ EUI Working Paper EC (1996/00/25).
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resources to a supranational entity.?? Despite the above, things changed in the
1980s and the Single European Act (SEA) entered in force in 1987.

Its primary objective was to progressively establish an internal market
within a five years period of time. The SEA presented an opportunity to
overcome the crises, which have accompanied the creation of the ‘common market’
since 1951-57.%4 Yet again, the role of the Parliament was limited. It was not until
the Maastricht Treaty (TEU) that this was challenged. The difficulties that
emerged during the negotiations of this Treaty showed that there was popular
disquiet with the fact that the European Union seemed to be obscure and far from
the peoples of Europe.%

Nevertheless, in the 1980s the notion of common market and single market
were well embedded in the discourse of co-operation at a European level. The
concept of single market, as introduced in the late 1980s, provided that markets
would be opened, while the free movement of people, goods, services and capital
would be the operating principles upon which competitive markets would
function.

All MS then accepted happily the new prospect of economic co-operation.

One reason for this may be that there was a widespread feeling in Europe that

% The 1960s signified an intergovernmental turn in the history of the European Union. De Gaulle
in France supported the Luxembourg Accords, which required that unanimity (when required to
reach decision) in the Council could be challenged if a national interest was at stake. This in
essence meant that qualified majority voting became the norm and unanimity the exception, a
development that marked a return to intergovernmentalism, see Craig and de Biirca note 75
above, at p. 13.

% ibid, at p. 19-21.

% Cini note 92 above, at p. 8.
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the global challenge was too big to be taken independently by MS.9% Another
explanation may be that there were considerable ambiguities as to the main
objectives of the Treaty and as to the means to attain these.”” Britain for example
conceived the SEA as a liberal charter, whereas some commentators questioned
the feasibility of fulfilling economic objectives without addressing social issues,
as the two necessarily interweave.?

Yet, despite differences, consensus was established as to the virtues of

economic co-operation.

% This line of thinking is repeated in recent documents by the European Commission, see for
example the Communication from the Commission to the Council, the European Parliament, the
Committee of Regions and the Economic and Social Committee COM (1998) 718 of 20 January
1999 on the Competitiveness of European Enterprises on the Face of Globalisation-How It Can Be
Encouraged.

97 Craig and de Biirca note 75 above, at p. 21.

% jbid, citing Weiler note 80 above.
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C. SETTING THE STAGE FOR THE LIBERALISATION OF
TELECOMMUNICATIONS AND PRO-COMPETITIVE

COLLABORATION

Expertise, market integration and ordoliberalism, all fed into conceptions
that underlined the foundational period. Moreover, sudden technological
advances and globalisation,? gave rise to new understandings as to the merits of

co-operation, providing the operating context of these ideas.

1. Liberalising Telecommunications: Early steps

In the 1980s the context had become much different with globalisation and
the increasing pace of innovation requiring new approaches to competition. It
has been noted that it was then that for the first time Europe ‘attempted to achieve
with national champions regionally what has been accomplished up to now within nation
states: Using high technology to build competitiveness.’100

Yet, at that time, telecommunication companies were public utilities
controlling networks, services and terminals. They were considered as natural

monopolies, the theoretical premises of this position being that only one supplier

% Globalisation is defined as a set of processes resulting in the interdependence of previously
separate national economies due to increased cross border investment, the modernisation of
infrastructures in telecommunications and transport, the emergence of information based
economies, the number of alliances between firms, and finally the new regional and global
projects to free trade, such as the NAFTA and WTO, see Peterson and Sharp note 54 above, at p.
17

100 On the attempts of Europe at a regional level to catch up with new developments in the high-
tech industry see Sandholtz, W. (1992) High-tech Europe. The Politics of International Cooperation
(Berkeley: University of California Press).
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should be left to enter the market, as competition would be disastrous for
competitors.

However, the underpinnings of natural monopoly theory were not
satisfied anymore, as digitalisation (in the form of digital switches sending and
receiving information), fibre optics and satellite transmission, allowed for an
enormous increase in the capacity of networks now carrying both voice and data.
In this context, both Japan and USA in the 1980s carried out regulatory reforms
that allowed telecommunication companies to enter new markets and compete
internationally.

In the light of the above, business and users associations, began lobbying
for liberalisation. Drahos and Braithwaite argue that one of the most prominent
features characterising the conduct of these groups was their ability to organise
in networks in order to promote the deregulation agenda. Hence, the
International Telecommunications Users Group (INTUG), which was formed in
Europe in 1974, had 23 national Telecommunication Users Groups (TUGs) as
members, 50 multinationals (MNEs), and about 20 academic and individual
members.101

When INTUG was established, prominent members of it were American
Express and the Bank of America, while two-thirds of its funds came directly
form MNE members. Even though INTUG was established in Europe, its

leadership was dominated by US companies and ideas. So the European Council

101 Brajithwaite and Drahos note 6 above, at p. 342. The authors further argue that MNEs became
members of national business organisations in order to support the deregulation agenda. The
Bank of America, for instance, became a member of the Telecommunications Managers
Association, the British Association and the British National Committee of the International
Chamber of Commerce (ICC), which is a world business organisation.
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of Telecommunications Users Associations (ECTUA) was founded in order to
present its European members’ interests in policy debates.102

Drahos and Braithwaite capture the strategies employed by
telecommunication users organisations during the very early stages of the
deregulation movement to push for user-oriented regulation, use of networks on
a non-discriminatory basis and freedom of equipment choice. To this effect, they
cite an interview with INTUG chairman Ernst Weiss in 1984, who said that

We are working in the corridors of power to gain acceptance for these points and
to press their practical interpretation with the appropriate bodies involved with these
issues. Specifically on the question of regulatory controls and monopoly authorities we
are pressing our views with the OECD on non-discriminatory access to networks. We
have a work group to carry out lobbying activity in the EEC. For maximum freedom of
user choice of equipment, we have representatives working in a joint committee with the
ICC. In addition INTUG is taking an increasingly active role in CCIT study group with
our experienced delegation.103

Drahos and Braithwaite argue that user pressure was so important that the
current degree of deregulation would not have been accomplished without it. Up
until the 1980s, telecommunications was not on the supranational agenda of the
EC, and cooperation took place in an organisation outside the EC, the Conférence
Européenne des Administrations des Postes et des Télécommunications (CEPT).

CEPT was the meeting point of ministers responsible for public

102 jbid.
103 jbid.
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telecommunications companies (PTTs) and was highly intergovernmental in
nature.104
The first moderate steps as regards closer co-operation and liberalisation

were taken between 1979 and 1987.

2. Pre-competitive collaboration: Esprit

The first initiatives at a European level to take advantage of the new
opportunities presented by information technology, and thus foster innovation
and competitiveness, were presented by programmes, such as Esprit and Race,
that urged European companies to collaborate in R&D. Davignon, the
Commissioner responsible for the internal market and industrial affairs from
1977 to 1981 and for both industry and science and technology from 1981 to 1985,
was the one who envisaged that national governments, the European
Commission and the industry could work together in order to foster the
computer and telecommunications industry in Europe.

After close collaboration with industrialists, research laboratories and
universities, the European Commission proposed a research programme, the
Esprit pilot phase, and announced that its main objective is to provide incentives,
which would result in the production of technology in micro-electronics,
software, office automation and information processing, that would allow

competing with the Japanese and the Americans.105

104 Thatcher note 5 above.
105 Peterson and Sharp note 54 above, at p. 166
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In particular, in 1980-81 Davignon invited the heads of Europe's leading
electronics and Information technology companies the ‘Big 12106 to ‘Round Table’
meetings to discuss the establishment of a new ‘precompetitive' research program
based on collaboration among European companies, as well as with universities
and research institutes. The idea behind it was that the Big 12 would be able to
exchange views and information. The Community funded 50 per cent of the cost
of the research and businesses showed a high level of interest, as collaboration
was thought to improve their competitiveness.

Esprit sought to foster pre-competitive technology, thus avoiding the
political and legal problem that the initiation of a particular industrial policy
from the European Commission would raise. Moreover, pre-competitive
technology was defined as R&D that would need five to ten years in order to be
commercialised. It was then that the European Commission adopted Regulation
418/85, exempting from article 81 of Community competition law certain kinds
of R&D collaboration.

The Regulation imposed a limit in the duration of the agreement and
dictated that no exemption could be granted in cases where the combined market
share of firms that collaborate exceeded 20 per cent.19” The pilot programme was
accepted with enthusiasm and led to the signing of the main phase of the

program in June 1983, and the approval of a second phase in April 1988.

106 The Big 12 were ICL, GEC and Plessey from Britain; AEG, Nixdorf and Siemens from
Germany; Thomson, Bull and CGE from France; Olivetti and STET from Italy; Philips from the
Netherlands

107 Peterson and Sharp note 54 above, at p. 167-168.
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Following this, the Council asked the European Commission to make
legislative proposals. However, up until 1987 legislation did not have a binding
character. The proposals drafted in 1980 provided for the harmonisation of
standards and the liberalisation of markets for one type of terminal equipment,
but the 1984 Rgcommendation did not have binding effect.108

This initiative was followed by a Council Directive on mutual recognition
of standards of terminal equipment. Although these were modest steps, they set
the stage for liberalisation and positioned the European Commission, national
governments, PTTs and the industry as important actors in a supranational
arena.l®

Certain ideas and understandings crystallised at that time. Innovation
was conceived as important to economic welfare and Esprit can be viewed in the
context of putting in place the right institutions to promote it through
collaboration. Digitalisation had changed the scene, while market integration was
thought to be crucial in order to compete in the international arena.

Competition law was emerging as a prominent tool of regulation, while

national champions had largely failed.!’? Finally, the European Commission

108 jbid.

10 jbid, at p. 5.

110 European political leaders in the 1960s attempted to use industrial policies at a national level
that would improve their countries’ competitiveness in the international arena: This was the time
that the term ‘national champions’ was coined, see Gannon note 1 above. In France this idea took
flesh by means of ‘grand projets” aiming at promoting particular sectors of the economy. Generally,
the idea of employing ‘grand-projets’ to promote information and communication technologies is
associated with high-tech Colbertism. This is a term coined to describe interventionist policies,
which aimed at influencing the conduct of the so-called industries of the future. The concept of
general interest was though to include the shaping of future technologies. On these issues see
Cohen, E. (1995) ‘France: National champions in search of a mission’ in Hayward, J. E. C. (ed)
(1995) Industrial Enterprise and European Integration: From National to International Champions in
Western Europe (Oxford: Oxford University Press), at p. 29; Cohen, E. (1992) Le Colbertisme 'High-
Tech’: Economie des Télécom et des Grands Projets (Paris: Hachette); Ergas, H. (1987) ‘The Importance
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established itself as a regulator in the field of telecommunications regulation,
bringing all interest together and providing expert knowledge. All these set the
stage for telecommunications liberalisation, which was an industry at the heart of

the information society.

3. Telecommunications Liberalisation: The legal dimension

An Action Program in 1983111 led to the drafting of a Green Paper in 1987
on the liberalisation of the telecommunications industry, which again stressed
the importance of improving competitiveness and achieve the internal market.112

The legal tools employed to open up the relevant markets in Europe were
Articles 81[85], 82 [86] and 86 [90] of the EU Treaty. These Articles are the
fundamental articles of EU competition law. Under Article 81, the EU Treaty
prohibits agreements, undertakings, decisions or practices, which may or in fact
affect trade within the European Common Market.113

However, 81[85] (3) provides for the exemption of an activity from the
prohibitions of the article, if the activity ‘contributes to the production or distribution
of goods or to promoting technical or economic progress.” Yet, restrictions to
competition must give consumers a ‘fair share of the resulting benefit’ and must be

‘indispensable to the attainment of objectives.’

of technology policy’ in Dasgupta, P. and Stoneman, P. (eds) (1987) Economic Policy and
Technological Performance (Cambridge: Cambridge University Press).

111 Communication from the Commission to the Council on Telecommunications: Lines of Action,
COM (83) 573 final.

112 Green Paper COM (87) of 30 June 1987 on the Development of a Common Market for
Telecommunication Services and Equipment.

113 The numbers are those of the Amsterdam Treaty, pre-1999 numbers are in [], for example, 86
[90] (3).
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Article 82 [86] prohibits a market actor from abusing a dominant position within
the common market ‘in so far as it may affect trade between member states.’ Article 86
[90] applies the prohibitions of Articles 81[85] and 82 [86] to ‘public undertakings and
undertakings to which member states grant special or exclusive rights.” However, Article
86 [90] (2) provides that market actors ‘entrusted with the operation of services of
general economic interest,” shall benefit from a derogation of competition articles if
application would obstruct the performance of the particular task assigned to them.
Article 86 [90] (3) provides that the European Commission should ensure the application
of the provisions of Article 86 [90] and shall, where necessary, address appropriate
Directives or Decisions to Member States.114

In 1985, in British Telecommunications, 15 the European Court of Justice
(ECJ) decided that competition applied in the telecommunication sector and that
the European Commission had the exclusive right to decide on any derogation to
be granted. The court affirmed that that the “provision of a public network’ could be
considered as an activity of general economic interest, thus qualifying exemption
under Article 86 [90] (2) derogation, nevertheless recommended that Article 86
[90] (2) should be narrowly interpreted.116

As for the power to issue Directives under this Article, the controversial
element is that they present an exceptional instance when the European

Commission exercises legislative powers. The decision-making process stops at

14 http: / /europa.eu.int/comm/competition/legislation/treaties /ec/art86_en.html.
115 OJ L. 360/363 (1985).
116 jbid.
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the level of the College of Commissioners, as these Directives do not have to go
through the Council.117

This is the legal context that underpinned the European Commission’s
legislative initiative to draft the Terminal Equipment Directivel’® and the
Competition in Services Directive in 1988,119 as provided in Article 86 [90] (3).
The European Commission considered a step-by-step liberalisation and
maintained exclusive rights for the provision of infrastructure and voice
telephony with the prospect of liberalising them eventually after having opened
services and equipment to competition first.

The Telecommunication Services Directive was challenged in the
European Court of Justice (ECJ) by several member states, but the court
confirmed both the legality of the Competition in Services Directive and the
European Commission's power to issue such directives and initiate action if MS
do not comply.120

It has been argued that by issuing the Directive liberalising the terminal
equipment supply market and by opening data and value added services to
competition under Article 86 [90] of the Treaty of Rome, the European
Commission would avoid the possibility of the Council delaying it for years due

to disagreement amongst its members on the details.

117 Craig and de Btirca note 75 above; Scott note 4 above.

118 Commission Directive 88/301/EEC of 16 May 1988 on Competition in the Markets in
Telecommunications Terminal Equipment, OJ L 131, 27 May 1988.

119 Commission Directive 90/388/EEC of 28 June 1990 on Competition in the Markets for
Telecommunications Services OJ L 192, 24 July 1990.

120 Belgium, France, Italy and Spain all challenged the Services Directive. For the special role of
the ECJ in the co-initiation of policies with the European Commission, see Flynn note 1 above;
Sandholtz and Stone Sweet note 3 above, at p. 154.
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Therefore, although the European Commission claimed that it only acted
in this way in order to ensure the effective application of Article 86 [90], some
commentators argued that it took the initiative to create industrial policy and
open the market to liberalisation while there was strong opposition to it.121

Thatcher though argues that we should view the liberalisation of
telecommunications in Europe as the result of a consensus established over time
between the European Commission and national governments. Disquiet emerged
as a result of disagreement as to the legal tools employed and as to the timing of
liberalisation, not because of the actual decision to open markets in Europe.122

There were disagreements between MS from the South (for example
France and Mediterranean countries) and the North (for example Britain and
West Germany), the latter favouring a liberal approach while the former
exhibited protectionist tendencies.!?> The liberals wanted fast and extensive
liberalisation, while the other group wanted re-regulation and compulsory
- standards.

A compromise was achieved by agreeing to liberalise public voice
telephony by 1998, give derogations to countries with underdeveloped

infrastructure and allow the ‘Southern’ countries to impose licence conditions for

121 Sandholtz W. and Zysman J. (1989) ‘1992: Recasting the European bargain’ 42 World European
Politics 95-128; Schmidt, S. K. (1996) ‘Sterile debates and dubious generalisations: European
integration theory tested by telecommunications and electricity’ 16 Journal of Public Policy 233-271,
at p. 244; Fuchs, G. (1994) ‘Policy-making in a system of multi-level governance. The Commission
of the European Community and the restructuring of the telecommunications sector’ 1 Journal
European of Public Policy 177-194.

122 Thatcher note 104 above.

123 jbid, at p. 8.
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basic data services, while a small community preference was allowed for public
procurement (three per cent).124

Moreover, the ‘Southern” group of countries wanted to safeguard against
the possibility of competition harming public objectives. To this effect, the 1987
Green Paper acknowledged universal service as providing a legitimate reason to
constrain competition, essential requirements, such as safety and protecting
networks, were laid down, while MS were allowed to regulate in order to ensure
that these were fulfilled.125

Thus, while there was consensus as to the basic idea of opening markets,
the extent to which these would be opened was subject to debate. But, above all,
disquiet was raised because of the form of legal instruments used to open
markets. Even the British who favoured liberalisation opposed the employment
of legal tools by the European Commission in order to push it ahead.

The most controversial of Directives was the Services Liberalisation
Directive and the opposition from the Council was unanimous. Nonetheless, the
European Commission further made it clear that it would not tolerate PTTs
blocking the opening of markets when it objected to the formation of a joint
venture among 22 PTTs in order to compete in the data and value-added services
markets with American companies.

In 1989, the European Commission adopted the Services Liberalisation
Directive but delayed its application, while trying to win support for it. Finally,

in 1990, the Directive came in force as well as the Open Network Provision (ONP)

124 jbid.
15 ibid, at p. 7.
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Council Directive,126 while the latter was regarded as crucial to the liberalisation
process.1?”

However, the ONP Directive and efforts to promote standardisation
signified that de-regulation go hand in hand with re-regulation. This will be the

focus of the next sections.

5. Re-regulation and harmonisation

We saw that considerable efforts were undertaken to introduce
competition and create the single market to services and equipment.128
Nonetheless, regulation was seen as playing a very important role. First, the
Green Paper on the Liberalisation of Telecommunications Industry called for
following European or international standards for the sake of interoperability,12
something that both Esprit and Racel® aimed at promoting, by directing research

to broadband communications’ technology.131

126 Council Directive 90/387 /EEC of 28 June 1990 on the Establishment of the Internal Market for
Telecommunications Services through the Implementation of Open Network Provision OJ L192,
24 July 1990

127 ibid.

128 See above note 118 and 119.

129 Mutual recognition depended on European standards set by CEPT and then adopted by the
EC. This organisation though was dominated by PTTs. The result was that the process of
adoption was very slow, Thatcher note 104 above, at p. 5.

130 The 1983 Communication, note 11 above, focused on the creation of a Community
telecommunications market and endeavoured to promote standard setting that would guarantee
the development of future networks. It then put in place a working group that planned the
introduction of new technologies in the following 20 years, drew attention to the need to provide
aid to less favoured regions and finally set a program for the development of future technologies.
These were promoted in the mid-1980s by means of supporting information technologies
(through the ESPRIT Programme) and subsequently by means of supporting the building of a
digital and later a broadband telecommunications infrastructure (through research in Advanced
Communications for Europe under RACE), see Communication from the Commission to the
Council on Telecommunications: Lines of Action, COM (83) 573 final.

131 Peterson and Sharp note 54 above.
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In view of PTTs’ natural monopoly, standard setting!32 was controlled by
them at a national level, but any attempt to open the telecommunication market
could be jeopardised without common standards. Therefore, the European
Commission furthered the policy that these should be promoted in order to
bypass the problem of national standards that inhibit trade in the
telecommunications market.

The European Commission thus recommended to the Council a Directive
on the Mutual Recognition of Type Approvals. MS would have to mutually
recognise the standards in the types of terminal equipment approved by the
European Commission. The Council approved the Directive in 1986,13 and thus
opened the way for the preparation of a list of priorities for standardisation every
year by to the European Commission.

In 1986, the Council drafted a decision on standardisation in the field of
information technology and telecommunications’® acknowledging that

standardisation in the field would have to be promoted through competent

132'Standard’ is a technical specification approved by a recognised standards body for repeated or
continuous application, compliance with which is not compulsory; ‘International standard’ is a
standard adopted by a recognised international standards body; ‘Technical specifications' are
specifications contained in a document which lays down the characteristics required of a product,
such as levels of quality, performance, safety or dimensions, including the requirements
applicable to the product as regards terminology, symbols, testing and test methods, packaging,
marking or labelling; ‘Common technical specification’ is a technical specification drawn up with a
view to uniform application in all Member States of the Community; For definitions see Council
Decision 87/95/EEC of 22 December 1986 on Standardisation in the Field of Information
Technology and Telecommunications O] L 36, 7 February 1987.

133 Council Directive 91/263/EEC of 29 April 1991 on the Approximation of Laws of Member
States concerning Telecommunications Terminal Equipment, including the Mutual Recognition of
their Conformity.

134 Council Decision 87/95/EEC of 22 December 1986 on Standardisation in the Field of
Information Technology and Telecommunications O] L 36, 7 February 1987. ‘Information
technology' has been defined in the document as the systems, equipment, components and
software required to ensure the retrieval, processing and storage of information in all centres of
human activity (home, office, factory, etc), the application of which generally requires the use of
electronics or similar technology.
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European standards organisations and specialised technical bodies in view of the
need to have compatible operating systems, exchange of information and data.

In the annex of the decision,3> the Council makes it specific that the policy
furthered by the Decision aims, among other things, ‘at contributing to the
integration of the internal Community market in the information technology and
telecommunications sector, and improving the international competitiveness of
Community manufacturers by allowing for greater market uptake in the Community of
equipment manufactured to recognised European and international standards.’136

The Green paper on the Liberalisation of Telecommunication Markets also
proposed the creation of an independent European Telecommunications
Standards Institute!® with network operators, telecom users and equipment
manufacturers being members of the Institute. The Council approved the
creation of ETSI, which was created in 1988 and would work on priorities
proposed by the European Commission.

One of the priorities proposed was the Integrated Services Digital
Network (ISDN), as ISDN digital networks would be capable of carrying the
future multimedia applications due to their capacity. Eventually, the Council

approved a non-binding recommendation on the future introduction of ISDN.138

135 jbid, Annex: Measures for Standardisation in the Field of Information Technology and
Telecommunications.

13 jbid, at Section 1, setting the aims of the decision.

137 Another technical body on telecommunication standards set at European level was the
European Conference of Postal and Telecommunications Administrations (CEPT), but ‘it lacked the
permanent, specialised technical expertise and representation from the Telecommunication companies that
the proposed ETSI would have,” see Sandholtz note 114 above, at p. 235

138 Council Recommendation 86/659/EEC of 22 December 1986 on the Coordinated Introduction
of the Integrated Services Digital Network (ISDN) in the European Community O] L 382, 31
December 1986.
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This would be developed in the pre-competitive context of Race, which
supported the creation of broadband communication systems.

The recommendation by the Council again raised the issue of international
competitiveness and furthered the argument that ISDN could offer the
opportunity to adjust existing networks to future challenges that would require
them to carry sound, text and picture.

Furthermore, the European Commission argued that a co-ordinated
investment in ISDN would allow the creation ‘of a European market in telephone and
data-processing terminals capable of creating, by virtue of its size, the indispensable
development conditions which will enable the European telecommunications industries to
maintain and increase their share of world markets.”139

Standard setting is a direct way to influence the ways that technology
evolves and it has been part of the competitiveness policy of the European Union.
Although the standard setting process was seen as a pre-requisite to the creation
of the single market in telecommunications, there are diverse opinions as to
whether standardisation really promotes competitiveness, the argument being
that no incentives are provided for innovation.

On the other hand, open standards offer cheap products and may be seen
as conducive to innovation, while proprietary standards ‘lock’ the market.

Looking back at the time when IBM set the proprietary standard, we will see that

139 jbid.
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it was the first to move in the market and thus set the pace for development for
the others who followed.140

In other words, although standards may seem to encapsulate the objective
and uncontested truth of scientific claims, they are not value neutral as they
promote a way to understand the role of technological innovation and how it
should be diffused, and reflect a particular public polic<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>