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ABSTRACT

This is a thesis about legislative package deals in the European Union and their effects on
EU policy outcomes. It analyzes inter-chamber legislative exchange between the Council
of Ministers and the European Parliament. The key argument is that package deals increase
the legislative influence of the European Parliament across legislative procedures and
policy areas. Package deals allow Member States to establish control over the financial
aspects of legislation and to ensure its adoption without delay. In exchange, the European
Parliament gains further institutional powers and access to some of the EU’s most salient
policy areas.

Legislative bargaining between the Council of Ministers and the European
Parliament is analyzed across all EU legislation, completed in the period 1 May 1999 - 30
April 2007. The argument is tested empirically through the quantitative analysis of 1465
co-decision and consultation proposals, 19 policy areas and 8 years. Five in-depth case
studies complement the findings.

The results indicate that the use of package deals in the EU is conditional on the
distributive nature of legislative proposals, and their urgency. In turn, package deals and
urgency affect legislative outcomes. Package deals and delay increase the EP’s legislative
influence in the consultation procedure. Package deals and Council impatience increase the
EP’s legislative influence in the co-decision procedure. Overall, package deals extend the

EP’s legislative influence in distributive policy areas and increase its institutional powers.
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INTRODUCTION

This thesis develops an argument about legislative package deals in the European Union.
Package deals are agreements between the Council of Ministers and the European
Parliament which link decisions on multiple issues and proposals. Issue linkages take place
not only within proposals, but also across proposals and legislative procedures. Despite the
importance of package lawmaking, this phenomenon has received little theoretical and
empirical attention in EU legislative research. Procedural spatial modelling has been the
most widely used analytical tool in the study of EU legislative politics. Standard models of
EU lawmaking have focused heavily on the effects of agenda-setting, amendment and veto
powers on EU policy outcomes. However, the thesis finds that around 25 per cent of EU
legislation is decided through informal package agreements (p. 149). Package deals cover
all the main areas of EU law-making and cut across the two main legislative procedures:
co-decision and consultation.

The purpose of the thesis, therefore, is to address this gap in the literature by

providing answers to two questions:

« Why are legislative package deals concluded regularly in the European Union?

« What is the effect of legislative package deals on EU policy outcomes?

To that end, the thesis analyzes legislative decision-making between the Council of
Ministers and the European Parliament across all EU legislation completed in the period 1
May 1999 - 30 April 2007. Legislative bargaining in the European Union is analyzed in the
co-decision and consultation procedures across 2369 issues, 973 legislative proposals, 19

policy areas, and 8 legislative years.



The main argument of the thesis is that package deals alter the traditional
lawmaking process and affect legislative outcomes in the European Union. Package deals
allow the European Parliament and the Council of Ministers to trade support for their
preferred issues through logrolling. Given their interdependence, different preference
intensities, repeated interactions in lawmaking, and their ability to conclude and enforce
informal commitments, EU legislators find it profitable to cooperate through package deals.

Package lawmaking allows Member States to establish control over the financial
aspects of legislative acts and to ensure that legislation is adopted without significant delay.
In exchange, the European Parliament receives further opportunities for legislative
influence, increased institutional powers and access to some of the EU’s most salient policy
areas. Trialogue procedures provide the institutional structure for inter-chamber legislative
gains from trade. Their informal nature allows EU legislators to exchange information
during the decision-making process and to negotiate acceptable to both sides deals, thus
avoiding gridlock. In addition, the thesis argues that timing affects EU policy outcomes.
Time pressure can shadow the procedural power rules of the consultation and co-decision
procedures. Delay and impatience may increase the power of a legislative actor beyond the
procedural power allocated by the treaties.

The argument has three core elements. First, package deals and legislative delay
increase the legislative influence of the European Parliament in the consultation procedure.
By linking issues and proposals in the consultation procedure and delaying its opinion, the
EP extracts legislative concessions from the Council. Second, package deals and Council
impatience increase the EP’s legislative influence in the co-decision procedure. By linking
issues and proposals in co-decision and cooperating with an impatient Council, the EP
extracts legislative concessions from the Member States. Third, package deals increase the

legislative influence of the European Parliament in distributive policy areas.
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Overall, inter-chamber package deals allow Member States to control the policy
agendas they value the most and, in exchange, to offer side payments to the European
Parliament for its cooperative behaviour. In exchange for allowing Member States to
realize their budgetary and policy preferences, the European Parliament gains additional
institutional powers in policy areas where it has been traditionally weak or even excluded.
The Commission also gains from the enforcement of inter-cameral package deals. The
Commission facilitates such institutional mechanisms, because it gains closer access to the
decision-making process.

One of the most important features of legislative package deals is that despite their
informal character, they have to be officially approved through voting by each of the EU
legislative chambers. Any informal agreements made between representatives of the
European Parliament and the Council of Ministers have to go through the formal legislative
process in order to become law. Package deals are binding and the Council and the EP
commit to enforcing them without amendments. This feature of package lawmaking
requires that package compromises are clearly identified within the legislative process, so
that they can be passed as block votes without amendments. The publicly available EP
Legislative Observatory and the Council’s Document Register provide sufficient data for a
systematic study of the effects of package deals in the EU legislature.

Although theories of legislative exchange have occupied a central place in
legislative studies, the idea of gains from exchange has received little attention in EU
legislative research. This thesis argues that EU decision-making presents legislators with
multiple issues for consideration and that their repeated interactions create opportunities for
exchange of support. The thesis extends the standard logrolling argument, developed in the
context of single chamber bargaining, to the bicameral setting of the EU legislature. The
thesis tests empirically whether the theory of legislative exchange holds in the European

Union context and if so, what the effects of package deals are on policy outcomes.
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The thesis is structured in two parts. Part | focuses attention on the development of
package deals in the EU legislative process. Chapter I reviews the existing literature on EU
legislative politics. Chapter 1l reviews the theoretical explanations of the use and
enforcement of informal institutional deals as offered by rational choice theorists and
organizational theorists. Chapter Il presents the theoretical argument of inter-chamber
logrolling in the European Union. Chapter IV outlines the empirical data and methodology
used throughout the thesis.

Part Il presents the empirical tests of the theoretical argument. Chapter V examines
the conditions for the use of package deals in the EU legislative process. Chapter VI
analyzes the effect of package deals and timing on the legislative influence of the European
Parliament in the consultation procedure. Chapter VIl examines the effect of package deals
and timing on the legislative influence of the EP in the co-decision procedure. Chapter VIII
studies the effect of package deals on the legislative influence of the European Parliament
across policy areas and across time.

Chapter I provides an overview of the development of legislative package deals and
informal procedures in EU decision-making since 1999. The chapter draws attention to the
two main legislative procedures in the EU: the co-decision and consultation procedures. It
reviews the existing procedural literature on EU legislative politics and it identifies the
need for studying EU lawmaking as a repeated process, where exchange of favours can
take place between the European Parliament and the Council of Ministers.

Chapter 11 reviews two different literatures, which offer explanations of the
emergence and enforcement of package deals in legislative organizations: rational choice
theory and organization theory. Although the two literatures develop in different directions,
both analytical approaches seek to explain the existence of informal institutional
arrangements. They assume interdependence and repeated interactions between actors,

where cooperative behaviour can emerge.
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Based on the insights from these two approaches, Chapter Il proposes the
theoretical argument of inter-chamber logrolling in the European Union. The chapter
describes the elements of the argument, its assumptions, and the main propositions to be
tested in the empirical chapters. Particular attention is paid to legislators’ motivations to
engage in logrolls, their methods for doing so, and the potential gains from legislative
exchange. The chapter outlines the hypotheses about the use of package deals and their
effects on EU policy outcomes across legislative procedures, policy areas and time.

Chapter IV presents the empirical data and methodology for assessing the content
of legislative proposals and for measuring the effect of package deals on legislative
outcomes. It introduces the sources of the data and the process of compiling the dataset of
all EU legislation (1465 proposals), proposed and completed between 1 May 1999 and 30
April 2007. The reliability of the data and measures are discussed. The empirical analysis is
based on quantitative statistical methods and qualitative case studies.

Chapter V examines the conditions for the use of package deals in the EU
legislative process. It argues that inter-chamber logrolling in the European Union is likely
to take place on distributive and urgent legislation. This hypothesis is tested across all co-
decision and consultation proposals completed between 1 May 1999 and 30 April 2007.
The chapter finds that package deals are used regularly by EU legislators across several
policy areas. Package deals allow the Council of Ministers and the European Parliament to
exchange favours across issues and benefit mutually from the adoption of legislation.

Chapter VI analyzes the effect of package deals and timing on the legislative
influence of the European Parliament in the consultation procedure. It argues that package
deals and legislative delay increase the likelihood of EP success in influencing legislative
outcomes. This hypothesis is tested across all consultation proposals (925) completed in the

period 1999 - 2007. The results confirm that despite its limited legislative powers in
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consultation, the EP is more likely to influence policy outcomes through package deals and
delay. These results are illustrated with two case studies.

Chapter VII examines the effect of package deals and timing on the legislative
influence of the European Parliament in the co-decision procedure. It argues that package
deals and Council impatience increase the likelihood of EP success in influencing
legislative outcomes. This hypothesis is tested across all co-decision proposals (540)
completed in the period 1999 - 2007. The results confirm that EP influence in the co-
decision procedure is conditional on the availability of multi-package proposals and
Council impatience. These results are illustrated with two case studies.

Chapter V111 studies the effect of package deals on the legislative influence of the
European Parliament across policy areas and across time. It argues that package deals
increase the likelihood of EP success in influencing distributive policy outcomes in the EU.
This hypothesis is tested across 2369 issues, contested in 973 pieces of legislation, falling
in 19 EU policy areas, and negotiated in a period of 8 years. The results confirm that
package deals allow the European Parliament to influence distributive legislative proposals
and to gain greater institutional powers in some of the EU’s most expensive policy areas. In
addition, timing has a significant effect on EU legislative outcomes.

The concluding chapter reviews the main arguments of the thesis and the empirical
results of the effects of legislative package deals and timing on EU policy outcomes. Inter-
chamber package deals alter the traditional lawmaking process and affect legislative
outcomes in the EU. Through package deals, Member States establish control over the
financial aspects of legislative acts and ensure that legislation is adopted without delay. In
exchange, the EP receives further opportunities for legislative influence and increased
institutional powers. The final chapter addresses the contributions of the thesis with
reference to the literature on EU legislative politics and the wider literature on legislative

logrolling.
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CHAPTER 1 : THE EU LEGISLATIVE PROCESS AND THE DEVELOPMENT OF

PACKAGE DEALS

More than two hundred pieces of legislation are passed every year through the EU
legislature. EU laws have direct consequences for the scope and timing of government
action across Member States. A slow-paced legislative process may have damaging effects
on government performance and can impede the ability of Member States to act on salient
national and international issues. The EU legislature, however, has become bicameral. The
Council of Ministers and the European Parliament are now co-legislators in many policy
areas. Given their interdependence and repeated interactions in the EU’s bicameral
legislative system, governments and MEPs find it profitable to cooperate and resolve inter-
chamber conflict through informal means.

The institutional framework of the European Union has been restructured
significantly by the changes introduced by the Single European Act (1987), the Maastricht
treaty (1993) and the Amsterdam treaty (1999). Legislation was adopted initially through
the consultation procedure, which was followed by the introduction of the cooperation, co-
decision | (Maastricht) and co-decision Il (Amsterdam) procedures. Especially since the
signing of the Amsterdam treaty, the EU legislative process has experienced the
development of informal procedures, which reduce the costs of collective action.

Legislative package deals between the Council and the Parliament have become a
preferred and efficient alternative in bicameral decision-making. Despite the increasing
amount of EU legislation made through informal bargains, students of EU legislative
politics have said little about the consequences of this phenomenon. The chapter briefly
examines the two main EU legislative procedures and traces the development of inter-
chamber package deals, trialogue procedures and timing in EU decision-making since
1999. The chapter reviews the existing literature on EU legislative politics and it identifies

need for an explanation of the use and effects of package deals in the European Union.
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1.1 Legislative Procedures in the European Union

The legislative process of the European Union has developed as a highly efficient
mechanism for proposing, amending and adopting laws. Today, EU laws are agreed
between the European Parliament' and the Council of Ministers through two main
legislative procedures: the co-decision and consultation procedures. In the 5™ legislature
(1999-2004), almost a half of EU legislation was decided under the co-decision procedure,
the rest under consultation, no proposals under cooperation and only a small fraction of
proposals under the assent procedure (see Figure 1.1). In comparison, in the 4™ legislature
(1994-1999), decisions were primarily made through the consultation procedure, followed
by co-decision, with a small fraction decided under cooperation and assent. In the 6
legislature (since May 2004), around 50 % of EU legislation has been agreed through the
co-decision procedure, and the rest under the consultation procedure. This section outlines

briefly how the two main EU legislative procedures work.

Figure 1.1 Development of EU Legislative Procedures (1994-2007)

EU Legislative Procedures: 1 May 1994 - 30 April 2007
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Source: European Parliament Legislative Observatory (OEIL): 01/05/1994 — 30/04/2007°

! The European Parliament was made up 626 MEPs in the period June 1999 - May 2004. It consisted of 732
MEPs in the period June 2004 - December 2006 and 785 MEPs in the period January 2007 — May 2009. 736
MEPs are to be elected in June 20009.

2 The data were obtained from the European Parliament Legislative Observatory (OEIL). All procedures were
taken into account (including, procedures completed, lapsed or withdrawn, and procedures under way). Each
period starts on 1 May and ends on 30 April i.e. 01/05/1999 — 30/04/2000, etc. The period pictured runs from
01/05/1994 — 30/04/2007.
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The Consultation Procedure

The consultation procedure was introduced by the Rome Treaties (1957) and until the
signing of the Single European Act (1987) it was the main legislative procedure. Under
consultation, the Member States in the Council are the key decision-making body and the
European Parliament has only a consultative role. The procedure works in the following
way. First, the Commission proposes legislation. The Parliament gives its opinion on the
Commission proposal in the form of amendments. The Commission then may or may not
incorporate the EP amendments in its revised proposal, which is submitted to the Council
for a final decision. Usually, in order to adopt a proposal, the Council needs a qualified
majority and in order to amend it - unanimity. Consultation is the simplest of all legislative
procedures and although it was replaced in many policy areas, today the procedure applies
to areas such as agriculture, budget, justice, freedom and security, and social and
employment matters.

Although the European Parliament has only consultative formal powers in this
procedure, it has the power to delay legislation. The consultation procedure involves only
one reading and specifies no time limits. However, Member States cannot adopt legislation
without the formal opinion of the European Parliament. The ability to delay legislation
becomes an important tool for legislative influence for the EP, especially when

governments are pressed by time and deadlines.

The Co-decision Procedure

The introduction of the co-decision procedure marks a significant increase in the legislative
powers of the European Parliament. The procedure was established under the Maastricht
treaty (1993) (known as co-decision I), extended and simplified by the Amsterdam treaty
(1999) (known as co-decision I1) and further extended by the Nice treaty (2003). The co-

decision procedure gives the EP a co-legislative status with the Council. For a proposal to
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become law both legislative chambers have to agree to an acceptable compromise. The
procedure works as follows. First, the Commission proposes legislation, which is sent
simultaneously to the EP and the Council for consideration. The first reading under co-
decision is equivalent to the consultation procedure, with no specified time limits. The
Amsterdam treaty introduced the option of reaching agreement at first reading (known as
the fast-track procedure). If the Council accepts the position of the Parliament at first
reading or vice versa, then the text is adopted.

If the Council and the EP are unable to agree at first reading, the proposal moves to
second reading. The Council adopts a common position on the Commission proposal and
this common position returns to the EP for a second reading. The Parliament within three
months may accept, reject or amend the text. If the EP approves the text, the Council’s
common position becomes law. If the EP rejects the common position by an absolute
majority, the legislation falls. If the EP proposes amendments to the common position, the
proposal is returned to the Council. The Commission delivers its opinion on the EP
amendments. The Council has three months (extendable with 1 month) to approve the EP
amendments by qualified majority or unanimity (depending on the position of the
Commission). If the Council rejects any of the EP amendments or fails to make a decision
within the time limit, the proposal goes to conciliation (third reading).

A conciliation committee is convened within six weeks between an equal number of
Council members and MEPs, and a non-voting representative of the Commission. The
conciliation committee has six to eight weeks to negotiate a compromise text based on the
common position of the Council and the EP’s second reading amendments. In conciliation,
the representatives of the two chambers seek to adopt a joint text. If both sides reach an
agreement, within six to eight weeks the joint text has to be adopted by the each of the
legislative chambers. The Maastricht version of co-decision allowed the Council to

reaffirm its common position, if the conciliation committee failed to agree a joint text. The
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Amsterdam version of co-decision made the conciliation committee the last stage of the
legislative process. If representatives of the Council and the EP cannot agree to a joint text
in conciliation, the proposed legislation falls. Similarly, if either the Council or the EP fails
to approve the text, the legislation falls.

Although the co-decision procedure is longer and more complex than the
consultation procedure, it has evolved smoothly allowing the European Parliament and the
Council of Ministers to reach inter-institutional compromise. Only on few occasions have
the co-legislative institutions been unable to find a compromise®. Co-decision applies to a
wide range of issues including financial services, environment, telecommunications, energy
and transport. Most importantly, co-decision creates institutional interdependence between
the Council and the Parliament and governments are bound to negotiate with MEPs if
proposals are to be adopted by the EU legislature.

The formal process of adopting legislation in the EU through the consultation and
co-decision procedures is outlined in the diagram in Figure 1.2. While formal procedures
provide the general framework for legislative action, EU legislators have found informal
ways for facilitating decision-making and reaching compromise without delay. Due to the
development of package deals in the EU, much of the bargaining falls outside the frames of
such ‘textbook diagrams’ of EU decision-making. The following section draws attention to
the development of package deals, informal trialogue procedures, and timing in the EU
legislative process since 1999. The chapter then reviews the existing literature on EU
legislative politics and it identifies the gaps in the literature in explaining the effect of

package deals on EU policy outcomes.

® Since the introduction of co-decision, the EP has rejected the following pieces of legislation:
3" reading rejections:

The Voice Telephony Directive (COD/1992/0437) was rejected on 19 July 1994.

The Biotechnology Directive (COD/1988/0159) was rejected on 1 March 1995.

The Securities Directive (COD/1995/0188) was rejected on 11 May 1998.

The Takeover Directive (COD/1995/0341) was rejected on 1 July 2001.

The Port Services Directive (COD/2001/0047) was rejected on 20 November 2003.
2" reading rejections: The Computer Patents Directive (COD/2002/0047) was rejected on 6 July 2005.
1* reading rejections: The Port Services Directive (COD/2004/0240) was rejected on 17 January 2006.
Source: European Parliament Legislative Observatory (OEIL)
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Figure 1.2 ‘A Textbook Diagram’ of EU Legislative Procedures
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1.2 Legislative Package Deals in EU Lawmaking

The Concept of Package Lawmaking

Legislative package deals are informal bargains agreed between representatives of the
European Parliament and the Council of Ministers. Package deals allow the linkage of
issues and proposals and their simultaneous decision by Council members and MEPs.
Issues are not decided on a case-by-case basis, but are linked to one another. Usually
agreed through informal negotiations, these legislative compromises serve as binding
commitments and each of the legislative chambers has to accept the deals without further
amendments. Package lawmaking allows the exchange of support between the EP and the
Council across different types of issues to which the EU legislative chambers attach
different preference intensities*. Logrolling allows some of the most controversial
legislative proposals, which would otherwise face gridlock, to be negotiated successfully
and passed without delay.

Package deals are increasingly used in the European Union legislative process.
Initially associated with the budgetary procedure, package deals are now employed
regularly in the EU’s bicameral legislature in different policy areas®. While only 21% of the
legislative proposals were negotiated through a package deal in 2000, more than 41% of the
proposals were package compromises in 2006. In the period between 1 May 1999 and 30
April 2007 around 25% of the legislative proposals were negotiated through the bundling
of issues and proposals together. 244 proposals involved an inter-chamber package
compromise in the EU legislature (see Table 1.1). 72% of all package deals fell under the
co-decision procedure (176 proposals) and around 28% of the package deals took place in
consultation (68 proposals). In total, around 14 % of consultation legislation and 37% of

co-decision legislation was decided through an inter-chamber package deal.

* Such exchange of support, votes, control or favours among legislators has traditionally been referred to in
the US literature as ‘logrolling’ (see Mueller, 2003).

® Evidence of budgetary packages can be found in the Council negotiations in the mid-1960s, early 1970s
and the early 1980s, as well as the Delors | package of 1987.
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Table 1.1 Use of Legislative Package Deals in the European Union

Consultation Procedure Co-decision Procedure
Year No Package Package Deal  Total No Package Package Deal  Total
1999/2000 52 1 (2%) 53 32 12 (27%) 44
2000/2001 70 9 (11%) 79 52 24 (32%) 76
2001/2002 69 6 (8%) 75 45 25 (36%) 70
2002/2003 60 14 (19%) 74 30 31 (51%) 61
2003/2004 70 8 (10%) 78 62 22 (26%) 84
2004/2005 43 5 (10%) 48 33 24 (42%) 57
2005/2006 42 21 (33%) 63 24 26 (52%) 50
2006/2007 29 4 (12%) 33 16 12 (43%) 28
Total 435 68 (14%) 503 294 176 (37%) 470

Source: Own calculations; see Chapter IV

How is package lawmaking different from traditional lawmaking?

Package deals in the EU legislature can take several forms. First, package deals
between the European Parliament and the Council can be concluded on single proposals
where multiple issues are bundled together. Such multi-issue proposals have also been
known as ‘omnibus’ legislation®. Examples of single multi-issue package deals can be
found in co-decision legislation. These include the Services Directive (2004), the Mobile
Roaming Charges Regulation (2006) the Energy Efficiency Directive (2003), the
Genetically Modified Organisms Regulation (2002), the Spirit Drinks Regulation (2005),
and the Domain .EU Regulation (2000)’.

Second, legislative packages may often be decided on several proposals, linked ina
multi-proposal package. Multi-proposal packages may include legislation, falling under the
same or different decision-making procedures. Consider the Solidarity and Management of
Migration Flows Package (2005) . This package involved three co-decision proposals on
the European Refugee Fund, the European Borders Fund, the European Return Fund, and a

consultation proposal on the European Fund for the Integration of Third Country Nationals.

® Such proposals usually involve a large number of issues and hence the term ‘omnibus’ (see Krutz 2001).

' COD/2004/0001, COD/2006/0133, COD/2003/0300, COD/2002/0046, COD/2005/0028, and
COD/2000/0328

§ COD/2005/0046, COD/2005/0047, COD/2005/0049, and CNS/2005/0048.
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Another example of a multi-proposal package is the Company Law Package
(2004)°, which involved three co-decision directives: the Statutory Audit Directive, Annual
Accounts and Consolidated Accounts Directive, and the Formation of Public Limited
Companies Directive. A further example of multi-proposal package legislation is the Road
Safety Package (2003)°, which involved the decision on four co-decision directives, the
Directive on Seats, Anchorages, Head Restraints and Safety Belts, the Directive on Safety
Belts and Restraint Systems, the Directive on Anchorages of Safety Belts, and the Directive
on Frontal Protection Systems on Motor Vehicles.

Figure 1.3 presents the distribution of package deals completed between 1999 and
2007 across policy areas. The policy areas with the highest percentage of legislative
proposals decided through package deals were Budget (60%), Research (77%), Energy and
Transport (42%), and Information Society (41%). On the other hand, the smallest
percentage of package deals falls in the policy areas of Fisheries (2%) and External

Relations (5%).

Figure 1.3 Percentage of Package Deals Across EU Policy Areas: 1999-2007
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° COD/2004/0065, COD/2004/0250, and COD/2004/0256.
1% CcOD/2003/0128, COD/2003/0130, COD/2003/0136, and COD/2003/0226.
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Package lawmaking allows the EU legislative bodies to obtain their most preferred
outcomes by exchanging support on some issues for support on other issues. When
decisions are made on packages of legislation and issues and proposals are linked together,
EU lawmaking cannot be analyzed on a case-by-case basis. Due to their informal nature,
package compromises require the support of both chambers in order to be enforced. The
instability of informal agreements has led to the development of an institutionalized

mechanism for their enforcement — the trialogue.

1.3 Trialogue Procedures in EU Lawmaking

The development of the co-decision procedure has increased inter-chamber collaboration in
the EU. Since 1999 a growing number of legislative proposals have been accepted at first
reading and this has lead to a significant decrease in decision-making time. While only
21% of co-decision proposals were decided at first reading in 2000, more than 72% of the
proposals were first reading agreements in 2006. Accordingly, while the average decision-
making time in 2000 was 630 days, legislative decision-making only took on average 350
days in 2006. With the view of resolving inter-chamber conflict, exchanging information,
and reaching consensus earlier in the legislative process, the Council and the EP have

intensified the use of trialogue procedures.

Figure 1.4 Percentage of Adopted Co-decision Legislation (1994-2007)
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Trialogues are informal legislative meetings that consist of a limited number of
participants from the Council, the European Parliament, and the Commission'*. They
facilitate negotiations between the EU legislative institutions prior to formal voting.
Trialogues can be conducted at any time of the legislative process and may include EP
rapporteurs, shadow-rapporteurs and political party leaders as well as Council ministers,
Presidency representatives, Coreper and working group officials. While initially associated
with the preparation of third reading conciliation committees, trialogue procedures have
been gradually institutionalised across first and second readings. The 2007 Joint
Declaration on Practical Arrangements for the Co-decision Procedure includes a reference
to the practice of trialogue negotiations*?. These informal inter-chamber meetings have not
only been used in the framework of co-decision, but they have also been employed in the
consultation procedure. The use of trialogues procedures in consultation has gradually
increased, especially since 2004.

Table 1.2 presents the distribution of co-decision and consultation proposals
completed between 1 May 1999 and 30 April 2007 and the yearly use of trialogue
procedures in EU decision-making. On average 76% of the amended co-decision
legislation and 5% of the amended consultation legislation went through at least one
informal inter-institutional meeting. In co-decision, all third readings, 79% of the first
readings and 61% of the second reading legislative proposals were discussed by the
Council, the Parliament and the Commission in informal meetings™®. In 2000, only 41% of
the co-decision proposals (including the third readings) involved trialogue contacts. In
2006, more than 94% of the proposals were negotiated between the Council and the

Parliament through informal contacts.

" Trialogues were first introduced in 1995 (Shackleton, 2000).

12« cooperation between the institutions in the context of codecision often takes the form of tripartite
meetings (trialogues) which have demonstrated their vitality and flexibility in increasing significantly the
possibilities for agreement at first and second reading stages, as well as contributing to the preparation of the

work of the Conciliation Committee’ (European Parliament, 2007: 7-9).

B3 Own calculations. See Chapter IV.
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Table 1.2 Development of Trialogue Procedures in the EU Legislative Process

Consultation Procedure Co-decision Procedure
Year No Trialogue Trialogue Total No Trialogue Trialogue Total
1999/2000 53 0 (0%) 53 26 18 (41%) 44
2000/2001 76 3 (4%) 79 28 48 (63%) 76
2001/2002 75 0 (0%) 75 26 44 (63%) 70
2002/2003 73 1 (1%) 74 13 48 (79%) 61
2003/2004 77 1 (1%) 78 15 69 (82%) 84
2004/2005 43 5 (10%) 48 3 54 (96%) 57
2005/2006 51 12 (19%) 63 0 50 (100%) 50
2006/2007 29 4 (12%) 33 0 28 (100%) 28
Total 477 26 (5%) 503 111 359 (76%) 470

Source: European Parliament Legislative Observatory and Council of Ministers’ Document Register

Figure 1.5 presents the use of trialogue procedures across EU policy areas. The
policy areas with the highest percentage of legislative proposals decided through trialogue
negotiations were Information Society (81.8%), Enterprise and Industry (76.8%), Energy
and Transport (75.8%), Environment (74.1%), Internal Market and Services (68.1%) and
Education and Culture (55.2%). The smallest percentage of trialogues is found in the areas
of Fisheries (2.8%), Agriculture and Rural Development (5%) and Economics and

Financial Affairs (6.7%).

Figure 1.5 Percentage of Trialogue Procedures Across EU Policy Areas
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1.4 Timing in EU Lawmaking
The speed of EU decision-making has also increased since 1999. Whereas the average
decision-making time in the consultation procedure has remained more or less constant
between 1999 and 2007, the co-decision procedure has seen a gradual decrease in decision-
making time. In 2000/2001 decision-making in the co-decision procedure took on average
686 days, whereas in 2005/2006 it took 506 days. It seems that since the 2004 enlargement,
the speed of EU decision-making has increased further in both procedures (see Table 1.3).
Between 1999 and 2007, decisions on legislative proposals under the consultation
procedure took on average 301 days, whereas legislative proposals under the co-decision
procedure took on average 635 days. Due to the longer decision-making process and the
greater involvement of the European Parliament, the co-decision procedure takes on
average twice as long as the consultation procedure. This applies to legislative proposals to
which the EP submitted amendments and to proposals which the EP passed without any
amendments. Non-amended proposals in the consultation procedure took on average 251
days, whereas non-amended proposals in the co-decision procedure took on average 419
days. Generally, since 1999, the frequent interactions between the European Parliament and
the Council of Ministers and the development of informal contacts have helped EU

legislators reduce decision-making time.

Table 1.3 Average Time (Days) of EU Decision-Making

Consultation Procedure Co-decision Procedure Both Procedures

Year Ar’:gﬂc;ed Amended | Total Arr’:lgr?d-ed Amended | Total Anr:lgr?d-ed Amended | Total
1999/2000 319 307 312 623 739 729 346 490 442
2000/2001 202 325 272 341 730 686 222 525 430
2001/2002 241 362 306 426 670 642 264 510 426
2002/2003 254 382 342 386 551 532 280 458 417
2003/2004 324 315 319 538 572 566 375 448 425
2004/2005 258 397 315 660 704 700 290 564 449
2005/2006 264 368 327 149 541 506 251 445 389
2006/2007 159 242 191 214 344 310 168 289 228
Total 251 342 301 419 668 635 275 499 424

European Parliament Legislative Observatory http://www.europarl.eu/oeil; Own calculations
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Moreover, the speed of EU decision-making varies across different types of
legislation and policy areas. Table 1.4 presents the average decision-making time of EU
legislation between 1999 and 2007 according to the type of legislative act: Directives,
Regulations, and Decisions. On average, Directives took (682 days) almost twice as long as
Regulations (370 days) and Decisions (338 days). Directives took on average 768 days in
the co-decision procedure and 425 days in the consultation procedure. Regulations took on
average 566 days in the co-decision procedure and 270 days in the consultation procedure.
Decisions took on average 473 days in co-decision and 307 days in consultation.

Finally, the timing of EU decision-making varies across different policy areas (see
Figure 1.6). On average, decision-making took the longest is in the policy areas of Health
and Consumer Protection (714 days), followed by Enterprise and Industry (698 days), and
Energy and Transport (670 days). These policy areas cover mainly co-decision legislation.
In contrast, EU decision-making took the shortest amount of time in the policy areas of
Agriculture and Rural Development (201 days), Budget (209 days), Economics and

Financial Affairs (206 days) and Fisheries (259 days).

Table 1.4 Average Time (Days) of EU Legislative Acts

Consultation Procedure Co-decision Procedure Both Procedures
Year Directive | Regulation | Decision Directive | Regulation | Decision Directive | Regulation | Decision
(6) (42) (47) (26) (12) (5) (32) (54) (52)
199972000 | 5 334 262 863 567 421 806 386 277
2000/2001 (14) (61) (65) (52) (25) (20) (66) (86) (75)
528 260 227 705 737 455 668 399 258
2001/2002 (12) (59) (70) (30) (34) (14) (42) (93) (84)
549 241 323 701 667 455 660 397 345
2002/2003 (12) (57) (38) (32) (27) (20) (44) (84) (48)
382 300 394 621 485 372 556 359 390
2003/2004 (13) (63) (60) (35) (45) (22) (48) (108) (82)
331 252 387 755 508 383 640 359 386
2004/2005 (12) (412) (66) (25) (25) (13) (36) (66) (79)
339 342 293 737 696 636 615 476 350
2005/2006 | ®) (44) (52) (12) (24) (20) (36) (66) (79)
405 253 378 386 501 577 394 341 433
3) (45) (37) (15) (17) (6) (18) (62) (43)
2006/2007 170 198 184 295 298 381 274 226 212
Total (78) (412) (453) (231) (209) (200) (309) (621) (535)
425 270 307 768 566 473 682 370 338

Note: Number of directives, regulations and decisions included in parentheses.
5 directives were excluded from the 1999/2000 co-decision as they were extreme outliers, lasting more than
2000 days and were lagged from the previous 1994-1999 legislature.

Source: European Parliament Legislative Observatory http://www.europarl.eu/oeil; Own calculations
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Figure 1.6: Average Time (Days) per Policy Area
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Source: European Parliament Legislative Observatory http://www.europarl.eu/oeil; Own calculations

Legislative package deals, trialogue procedures, and decision-making time have
been central features of EU lawmaking since 1999. First, legislative package deals are
regularly agreed between representatives of the Council of Ministers and the European
Parliament. Decisions are not made on a case-by-case basis, but proposals and issues are
bundled in packages and agreed as a whole. Second, trialogue procedures have developed
across the co-decision procedure and they are now employed in the consultation procedure.
While initially associated with conciliation committees, trialogue procedures have been
gradually institutionalized and are employed frequently in different policy areas. Third, the
speed of EU decision-making has increased. The timing of EU decision-making varies
according to procedure, type of legislation and policy area.

Despite the importance of legislative package deals, trialogue procedures and
legislative timing, the existing literature on EU legislative politics has paid little attention
to these factors. Spatial procedural models have been predominantly used in existing EU
legislative research. Such models analyse how formal rules affect legislative outcomes, but
they neglect the importance of informal negotiations, the existence of actors’ different

preference intensities and the opportunities for legislative exchange in the European Union.
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1.5 Existing Research on EU Legislative Politics

Procedural Spatial Models of EU Legislative Politics

Rational choice institutionalism has been the most widely used theoretical approach for
studying EU legislative politics*. Borrowing from theories and spatial models of
legislative behaviour and organization, students of EU legislative politics have adapted and
tested various models to understand the decision-making process in the European Union
(Pollack, 2006, 14). Spatial models have played a central role in the analysis of legislative
politics (Stewart, 2001). Spatial modelling has also been very popular in analyses of US
legislative decision-making (Shepsle and Bonchek, 1997).

Spatial modelling is also the most widely used analytical tool in the existing EU
legislative literature. This approach was developed in some of the best known models of
EU decision-making (Tsebelis, 1994; Steunenberg, 1994; Crombez, 1996; Tsebelis and
Garrett, 2000). These studies analyse how formal procedural rules and institutions shape
legislative outcomes. Spatial models of EU legislative politics address the effects of
agenda-setting, amendment and voting rights on policy outcomes (Konig, 1999).

In most spatial analyses of EU decision-making, legislators’ expected utilities are
measured by the distance between the location of their ideal policy position(s), the status
quo and proposed amendments to Commission proposals (see Selck, 2004a, 2004b; Konig
and Poter, 2001; Steunenberg and Selck, 2002; Selck and Steunenberg, 2004; Konig,
2005). Procedural models do not consider the possibility of actors’ different intensities of
preferences on different issues. Actors’ preferences are not assigned any weights. Such
models do not analyze actors’ ability to link their voting positions across different issues.
Decision-making is viewed as a one-shot game, where the possible effects of cooperation

on past or future legislation are not taken into account. Actors are also assumed to make

Y This is not surprising as the most well-known studies of US legislative politics have also been based on
rational choice theories (Kiewet et al, 2002, 5).
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decisions on a one-dimensional policy space, and issues are decided on a case-by-case
basis (Schulz and Kdnig, 2000). The existing procedural models of EU legislative politics
analyse situations where no trading of favours, support or votes is possible. Informal
negotiations in these models, if at all considered, do not deviate from procedural rules.
Therefore, policy outcomes are not affected by informal commitments. Despite their
preoccupation with the effects of formal rules and institutions, the existing procedural
analyses have contributed immensely to the better understanding of EU lawmaking.

The academic debate started with a disagreement over the powers of the European
Parliament in the consultation and cooperation procedures (Tsebelis, 1994; Steunenberg,
1994; Moser, 1996, 1997; Hubschmid and Moser, 1997; Kreppel, 1999). The Maastricht
version of co-decision (1993) was a controversial topic in EU legislative research. Some
regarded it as largely increasing the powers of the EP vis-a-vis the Council (Jacobs et al.,
1995; Crombez, 1997; Scully, 1997; Kreppel, 2002). Others found it to have the opposite
effect, thus decreasing the powers of the European Parliament (Garrett and Tsebelis, 1996,
1997; Tsebelis, 1997; Steunenberg and Dimitrova, 1999; Tsebelis et al., 2001). Since the
introduction of the Amsterdam version of co-decision (1999), there has been a consensus
on the institutional parity between the Council and the Parliament (Tsebelis and Garrett,
2000; Rittberger, 2000; Maurer, 2003; Crombez, 2000a; Hix, 2005).

In the context of the cooperation procedure, Tsebelis (1994) claimed that the
European Parliament enjoyed increased legislative influence due to its conditional agenda-
setting power. His argument is based on the assumption that in cooperation it is more
difficult for the Council to modify an EP proposal (provided it was accepted by the
Commission) than to accept it. Thus, the Parliament could offer a proposal that made a
qualified majority of the Council better off and thus ensure Council support for EP

amendments (Tsebelis, 1994, 131)."° Moser (1996) criticized this argument, claiming that

15 Tsebelis (1995) provides examples of how the EP uses its conditional agenda-setting powers
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Parliament’s power under cooperation was even more limited than it was under
consultation. This was due to the EP’s dependence on the Commission’s decision to
include EP amendments in its revised proposal. Thus, the Commission was the empowered
actor in EU decision-making and not the EP (Moser, 1996, 834). Steunenberg (1994) also
argued that the cooperation procedure left the Parliament a weak legislative institution.

Moser (1997) and Hubschmid and Moser (1997) found that the European
Parliament could be influential in cooperation if unexpected changes took place in the
legislative process and modified the positions of the Council and the Commission (Moser,
1997, 345). In her empirical analysis of over 500 EP amendments, Kreppel (1999: 533)
also found that the European Parliament was a significant legislative actor in the
cooperation procedure. Although it was easier for EP amendments to pass when they were
largely technical, the EP was able to amend legislation in a substantive way.

Under the co-decision | procedure, the EP’s right to unconditionally veto proposals
after conciliation committees was widely regarded as empowering the European Parliament
(Jacobs et al., 1995; Crombez, 1997; Scully, 1997). However, co-decision | allowed the
Council to revert to its common position in the absence of an agreement with the EP during
conciliation. This led some to conclude that the balance of power in the EU was weighted
towards the Council. Instead of increasing the powers of the Parliament, the Maastricht
version of co-decision diminished its conditional agenda-setting powers (Garrett and
Tsebelis, 1996, 1997; Tsebelis, 1997).

This argument was supported by the empirical analysis of some 5000 EP
amendments carried out by Tsebelis et al (2001). The authors found that the conditional
agenda-setting powers accorded to the EP by the co-operation procedure were more
important than the veto powers ascribed by co-decision | (Tsebelis et al, 2001, 573).
Steunenberg and Dimitrova (1999) also found that although conciliation committees were

officially co-chaired by both institutions, the Council had greater agenda-setting powers
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due to its more important role at the preparatory stage of conciliation meetings. Kreppel
(2002) challenged this view with an examination of more than 1000 EP amendments,
proposed under the cooperation and co-decision procedures between 1989 and 1996. The
results confirmed that the Parliament was more successful under the co-decision procedure
than it was under cooperation (Kreppel, 2002, 810).

The Amsterdam version of the co-decision procedure (co-decision IlI) is now
generally regarded as making the European Parliament an equal co-legislator with the
Council (Tsebelis and Garrett, 2000; Crombez, 2000a; Tsebelis and Kreppel, 1998;
Crombez et al, 2000; Garrett et al, 2001; Hix, 2002; Kreppel, 2003; Maurer, 2003; Corbett
etal, 2003). Initially, some authors were rather sceptical about the innovative nature of co-
decision 11 (Kasack, 2004'°; Napel and Widgren, 2004'") and found no apparent symmetry
between the Parliament and the Council. In contrast, Hix (2005: 33) claimed that co-
decision Il transformed EU lawmaking to closely resemble a two-chamber legislature.

While the Council and the Parliament share an equal standing in the co-decision
procedure, the role of the Commission has been viewed as consistently declining (Tsebelis
and Garrett, 2000; Tsebelis et al., 2001; Kreppel, 2002; Burns, 2004). Crombez (2000a: 53)
even concludes that in the new version of co-decision the Commission is irrelevant,
because it lacks formal power in the conciliation stage and can therefore be completely
excluded from inter-chamber negotiations. In addition, due to the bicameral nature of EU
law-making in co-decision, recent analyses of EU legislative politics have neglected
decision-making in the consultation procedure despite the fact that it still applies in around
50% of EU legislation and concerns a number of highly salient EU policies such as

agriculture, budget, justice, freedom and security, taxation, and employment affairs.

16 Kasack (2004: 258) indicates that the big step for the EP was made when progressing from cooperation to
co-decision with the Maastricht Treaty and not from Maastricht to Amsterdam.

7 In their analysis of bargaining between the EP and the Council in the conciliation committee, (Napel and

Widgren, 2004, 20) find no reason to conclude that the EP and the Council are equally powerful co-
legislators.
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Largely accepting the equal footing between the legislative chambers under co-decision,
academic attention has shifted to the analysis of legislative politics inside the Parliament
and the Council. The effect of the Council’s internal politics on policy outcomes is a
central theme in EU legislative research (Hayes-Renshaw and Wallace, 1997, 2006; Hayes-
Renshaw et al, 2006; Heisenberg, 2005; Hagemann, 2007; Lewis, 2003, 2005). In their
intra-institutional analyses authors have identified the increasing importance of Coreper
(Lewis, 2000; Bostock, 2002), the Council Presidency (Warntjen, 2008; Tallberg, 2003;
Thomson, 2008) and Council working groups (Hage, 2007, 2008; Fouilleux et al, 2005).

Students of the internal politics of the European Parliament have recognized the
legislative influence of parliamentary rapporteurs (Kaeding, 2004, 2005; Benedetto, 2005),
political party groups (Hix et al., 2007; Noury and Roland, 2002; Hoyland, 2006) and
parliamentary committees (McElroy, 2006, 2007; Bowler and Farrell, 1995; Whitaker,
2005). While a full examination of the internal workings of the Parliament and the Council
is beyond the scope of this thesis, some of the characteristics of intra-institutional decision-
making are later taken into account in the analysis of inter-chamber bargaining in the EU.

Overall, standard spatial models of EU legislative politics are predominantly
concerned with formal treaty provisions and the effect of procedural rules on legislative
outcomes (Horl et al, 2005, 593). While realizing some of the limitations of existing
models of EU legislative decision-making, much of the literature is still focused on
explaining legislative behaviour through procedural spatial models, based on the treaty
powers of the European Parliament and the Council of Ministers (Thomson et al., 2006;
Selck, 2004b, 2005; Thomson and Stokman, 2006; Stokman and Thomson, 2004).
Decision-making is viewed as a one-shot game, where issues are decided on a case-by-case
basis. However, when EU legislative politics is analyzed as a repeated process where actors
decide on several issues and proposals at a time, different conclusions may be made about

legislative influence in the European Union.
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Informal Procedures in EU Legislative Politics
Recognizing the shortcomings of the traditional spatial literature, several authors have
explored the development of informal procedures in EU lawmaking (Garman and Hilditch,
1998; Shackleton, 2000, 2005; Farrell and Heritier, 2003, 2004; Shackleton and Raunio,
2003; Rasmussen, 2003; Rasmussen and Shackleton, 2005; Stacey, 2003; Stacey and
Rittberger, 2003; Christiansen et al., 2003; Steunenberg and Selck, 2006; H&age and
Kaeding, 2007; Konig et al., 2007; Reh, 2008; Settembri and Neuhold, 2009). These
authors recognize the need to examine both the formal and informal aspects of decision-
making and to trace their effects across the legislative process (Thomson and Hosli, 2006).
By examining the conciliation negotiations on several proposals, Garman and
Hilditch (1998) identify the informal changes that have occurred in co-decision
negotiations. They analyze informal inter-institutional meetings that precede official
conciliation committees. However, the authors find insufficient evidence for the increased
powers of any of the legislative chambers. Shackleton (2000) also recognizes the ability of
informal norms to constrain institutional behaviour. Trialogues therefore may affect policy
outcomes as the terms of informal negotiations are largely unregulated. In his study of the
impact of informal agreements on the EU institutional balance, Stacey (2003) finds that the
Parliament has gained in its negotiations with the Council. The EP has the ability not only
to hold the Commission more accountable, but also to persuade it to support EP initiatives.
The Commission, on the other hand, gains indirectly via the EP’s gains vis-a-vis the
Council and it simultaneously loses, due to the increase in inter-chamber agreements.
Farrell and Heritier (2003, 2004) argue that the increasing use of informal
negotiations in co-decision increases the legislative influence of the European Parliament.
Through its involvement in informal legislative meetings, the Parliament gains legislative
powers vis-a-Vvis the Council. The authors acknowledge the inability of standard procedural

accounts, which treat each piece of legislation as a one-shot game, to adequately picture the
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dynamic inter-institutional bargaining process. Steunenberg and Selck (2006: 81) also
argue that informal trialogues allow the Parliament to shape legislative proposals in co-
decision . By making the initial proposal to the Council, the Parliament is perceived to have
a first mover advantage, and to influence successfully the discussions in the subsequent
stages of the legislative process.

Hége and Keading (2007: 357) also find that the European Parliament can extract
more policy concessions from Member States in informal negotiations. Reh (2008: 27)
analyzes the development of informal trialogues in the context of the co-decision procedure
and argues that "...where trialogues take place before the Council and the Parliament have
established official positions that define the ground and scope for interaction....public
deliberation and transparency are severely curtailed if not lost altogether™. Settembri and
Neuhold (2009: 145) also point to the increasing importance of trialogues and note that in
addition to conciliation negotiations, trialogues have spread to first and second readings,
particularly after the 2004 enlargement.

Research in this area has been concerned to a large extent with EP - Council
relations, neglecting the Commission’s role in informal trialogues. The co-decision
procedure makes it harder for the Commission to press for an outcome close to its
preferences and reduces its formal institutional influence (Burns, 2004, 5). Nevertheless,
Rasmussen (2003: 10) argues that the Commission can still be an influential actor. Through
reliance on informal sources it is able to strategically persuade both the Council and the EP
to take on board its policy preferences. Due to its co-existence with the other EU
institutions, the Commission optimizes its influence, while participating in trialogues with
the legislative chambers. Konig et al. (2007) study bicameral negotiations in conciliation
committees and they also find that the Commission is an influential player in the co-
decision procedure. While the importance of informal negotiations has been noted, little

has been said about the effect of package deals in bicameral legislative decision-making.
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Existing Accounts of Package Deals in the EU Legislative Literature

Departing from the traditional procedural literature, several authors have explored the
importance of actors’ preference intensities over issues and whether taking these into
account has effects on EU policy outcomes (Arregui et al., 2006; Arregui and Stockman,
2004; Bueno de Mesquita and Stokman, 2004; Selck, 2004a). Several models that imply
gains from legislative exchange in the context of EU decision-making have been developed
recently. These are the position exchange model (Stokman and Van Oosten, 1994), the
expected utility model (Bueno de Mesquita, 1994) and the spatial model of logrolling
(Crombez, 2000b). Generally, these models analyse informal bargaining through which
actors influence legislative outcomes and therefore are different from the existing formal
procedural models. In contrast to procedural models, these analyses view EU decision-
making as a repeat-play environment in which informal norms and cooperation can emerge
among legislative actors (Bueno de Mesquita, 2004:133).

The first two models assume that actors are goal-oriented, but effective influence
depends on cooperation between them. The Stockman and Van Oosten (1994) exchange
model assumes the possibility of actors exchanging voting positions over a set of decisions.
The authors argue that under certain conditions, two actors can gain expected utility
simultaneously by exchanging voting positions on two decisions or issues. Both actors can
expect to gain utility if actor A supports the policy position of actor B on issue 1 in
exchange for support from actor B on issue 2. Collective decision-making is represented as
a cooperative game in which all actors can gain under certain conditions and in which
promises to shift positions are taken as binding commitments (Bueno de Mesquita, 1994).

Crombez (2000b) develops a spatial model of logrolling in the European Union. He
defines logrolling as ‘the exchange of votes among countries and MEPs’. A logroll is a
policy that results from such an exchange of votes. Crombez argues that consideration of

multiple issues may motivate exchanges of votes among policy makers. Divergent policy
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preferences create opportunities for such vote trading or logrolling. Crombez (2000b)
argues that the EU’s complex institutional framework provides multiple opportunities for
efficient and stable logrolling. Every ‘legislative proposal arguably offers a means to
formalize a logroll. Although the EU uses strict germaneness rules and does not pass
omnibus bills dealing with seemingly unrelated matters, legislative proposals naturally
involve more than one dimension and represent opportunities for logrolling’ (p. 709).
Several exchange models have also been developed in the analysis of legislative
politics inside the Council of Ministers (Thurner and Linhart, 2004; Wallace, 1976).
Relying on bargaining models as developed by Baron and Ferejohn (1989), Pappi and
Henning (1999) develop a model of bargaining where utility maximizing Member States
trade over multiple issues. Konig and Proksch (2006) develop an exchange model of
Council decision-making, and empirically apply it to a case study on the Honey directive.
However, there have been no analyses of possible logrolling practices inside the EP. While
these models of legislative exchange has been developed, there has been no empirical

testing of these models so far.

Existing Discussions of Package Deals in the Broader EU Literature

In contrast to the sparse literature on package deals in EU legislative politics, the
concept of issue linkages and package deals has occupied a central place in the broader EU
integration literature. As early as the 1960s package deals were identified as a means to
Community decision-making and EC integration (Haas 1958; 1980; Lindberg 1963; 1965;
Lindberg and Scheingold, 1970; Wallace, 1985; Nugent, 1989; Weber and Wiesmeth,
1991; Bulmer, 1996; Hosli, 1996; Wessels, 1997; Friis, 1998; Radaelli, 1999; Elgstrom et
al., 2001). Package compromises and issue linkages have been core themes in the
neofunctionlist writing of Haas (1958) and Lindberg (1963). Especially in the 1960s and

1970s, package deals were perceived by neofunctionalists as key to conflict resolution in
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the European Communities. Haas (1958) and Lindberg (1963) argued that the use of
deliberate linkages and package deals was an inseparable part of collective decision-
making (at the time concentrated in the Council of Ministers). These neo-functionalist
studies of Community policy-making stressed that over time political linkages resulting in
package deals would become more and more central to the decision-making process.
Lindberg (1965) noted that especially in the Agricultural sector, package deals are very
likely to be constructed where issues from other functional sectors are introduced to
compensate for agricultural concessions. EU integration, therefore, could progress by
means of deliberate linkages that created mutual gains (Sandholtz and Zysman, 1989, 99).

Lindberg and Sheingold (1970) identified log-rolling and side-payments as
mechanisms aiding European integration. Logrolling involved bargains designed to attract
the support of more political actors to a particular proposal. Package deals ensured the
presence of necessary coalitions in support of specific proposals or policies. In fact, log-
rolls and package deals were almost inseparable parts of the decision-making process as
defection by individual Member States was no longer a credible threat (Lindberg and
Sheingold, 1970, 118). Thus, the bundling of issues has been considered as a powerful tool
for overcoming distributional obstacles to cooperation among national governments (Haas,
1980; Keohane, 1984). Issues in EC decision-making are almost always complex and
multidimensional. To reduce them Member State governments have used package deals
agreed through extensive informal negotiations and personal contacts (Wallace, 1985). In
order to achieve consensus in the Council of Ministers, unrelated policy issues are often
linked in packages to create mutual rewards (Nugent, 1989, 249).

Complex bargains and informal agreements have been considered the norm in high
politics negotiations surrounding the CAP and the Budget since the mid 1960s, early 1970s
and the early 1980s (Swinbank, 1989; Spence, 1995). Distributive politics in the European

Union are characterised by intense negotiations resulting in logrolling and side-payments.
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Denton (1984) identifies successful issue linkage in the 1984 European Council CAP
negotiations. Member States reached agreement on the agricultural package as increases in
the Budget were linked to CAP reform. Weber and Wiesmeth (1991) also point to a
successful package compromise in the negotiations over the establishment of the European
Monetary System (EMS). Laffan (1997; 2000) finds that the negotiations of the Delors |
package of 1987 were marked by issue linkages. The establishment of the internal market
was linked to the budgetary package and several issues were linked together such as
proposals for ‘a doubling of the structural funds, a reform to the CAP and the introduction
of a new fourth Own Resource, related to the total GNP of member states’ (Laffan, 1997,
62-70). By bundling a broad range of issue areas into a single package that was negotiated
simultaneously, the Union succeeded in achieving macro-reform.

Lindner (2006) also discusses the importance of package deals in EU distributive
politics. Due to the bundling of tightly interlinked reforms and the ‘package deal character
of agreements on financial perspectives, member states’ distributive demands were
generally accommodated’ (Lindner, 2006, 145). Finally, Radaelli (1999) identifies a
successful package deal over the 1997 tax package. By the bundling of issues and their
simultaneous decision, Member States losing on one specific tax policy issue received as a
compensation gains in other issues. Thus, the ‘package deal approach facilitated
agreement and put pressure on reluctant countries’ (Radaelli, 1999, 674).

While the concept of issue linkage and package deals has been identified as a
prominent feature of EU decision-making, the majority of the existing analyses have
concentrated on negotiations among Member States in the Council of Ministers and the
European Council (Hosli, 1996; Bulmer, 1996; Wessels, 1997; Meerts, 1997; Friis, 1998;
Metcalfe, 1998; Elgrstrom et al., 2001). The negotiation process among the Member States
is iterative in nature and the requirement for unanimity in the Council of Ministers

strengthens the incentives for issue-linkage. While providing rich insights on governments’
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motivations to engage in logrolling, existing analyses of package dealing in the EU have
not explored the idea of successful exchanges between two legislative chambers in a
bicameral setting. The thesis therefore concentrates on analysing the exchange process
between the European Parliament and the Council of Ministers in the making of EU
legislation. After observing the existence of package deals in Council decision-making, it
should not be surprising that a version of package dealing between the European
Parliament and the Council is present as the EU has developed a more bicameral legislative
process. By taking into account legislators’ saliencies over issues and the enforcement of
package deals, this thesis develops the idea of inter-chamber exchange in the EU legislative
process. The thesis extends the analysis of package deals to the inter-cameral level, where
legislators from the European Parliament and the Council of Ministers exchange support

across issues and proposals to achieve mutual gains.

The Value of the US Legislature as a comparator to the EU Legislative System

As Chapter Il demonstrates, there exists a large body of literature on the US Congress
analysing the effect of package deals in legislative decision-making. The analysis of inter-
chamber legislative exchange in the EU largely borrows from existing research based on
the US legislature. How relevant is the US Congress literature to the study of the European
Union legislative system? Of course, the US and the EU legislative systems are far from
being identical. Power and Rae (2006) note that the US Congress is often used as a model
in the analysis of other legislative systems. The authors confirm that the US Congress is a
genuinely bicameral legislature and it has been a uniquely powerful legislature in
comparative terms. However, they find similarities between the US and the EU legislatures.
These include federalism, the separation of powers system, and a strengthening
bicameralism. In both cases the legislatures possess effective policy-making power (Power

and Rae, 2006, 13).
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Despite some substantial differences between the US and EU legislature, Kreppel
(2006) argues that the US case is particularly relevant to analyses of the EU legislature.
Clearly, there are significant differences between the political systems and legislative
branches of the US and the EU. However, despite these substantial differences, “there are
also important similarities both in terms of the legislatures themselves and within their
broader political environments” (Kreppel, 2006, 260). As in the US case, EU law enjoys
supremacy over national law and legislation is made at the supranational level. In addition,
the EU institutions, like those of the United States, include a method for representing the
total population and the individual Member States — the European Parliament and the
Council of Ministers. Although the balance of powers is different in the EU and the US,
‘both face a similar dispersion of legislative power with the executive and both chambers
share between them the powers of initiation, adoption, and veto’ (Kreppel, 2006, 262).
Therefore, despite the differences between the US and the EU legislatures, the literature on
the US legislative organization can inform a more advanced study of EU legislative

decision-making (Bowler and Farrell, 1995, 25).

Contextual Effects: Policy Areas and Time in EU Decision-Making

In addition, the thesis analyses legislative influence in the European Union by taking into
account the contextual effects of policy areas and timing. Thomson and Hosli (2006)
acknowledge the importance of the variation of institutional influence across different
issues, subject to the same decision-making procedures. Several recent studies attempt to
explain legislative influence in the EU by studying institutional bargaining in different
policy areas (Judge et al., 1994; Shackleton, 2000; Schmidt, 2001; Burns, 2005; Eberlein
and Grande, 2005; Broscheid and Coen, 2007). Through the qualitative analysis of five
single market case studies, Schmidt (2001) finds that in controversial cases with high

distributional costs, the powers of the Commission are weakened vis-a-vis the Council’s
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Presidency. By focusing on informal rules and social norms in the Council, Schmidt argues
the Commission is in practice a much weaker agenda-setter (Schmidt, 2001, 126).

Burns (2005) studies the EP’s influence across policy areas and she finds that the
Parliament has more scope to influence regulatory policies than distributive policies.
Placing legislative politics in different policy contexts helps to understand more fully
legislative influence in the EU(Burns, 2005, 488). These studies agree that the regulatory
field allows the EP a greater scope for legislative influence. In the area of the single
market, Member States have been most prepared to pool sovereignty and delegate policy-
making powers to supranational institutions. Generally, legislation in regulatory policies
requires technical experience and regulatory provisions do not affect radically Member
States’ national interests. Despite the general consensus over the difference between
distributive and regulatory policy areas (Wallace et al., 2005), there exists no specific
definition of distributive legislation or distributive policy areas in the EU.

Broscheid and Coen (2007) have attempted to classify EU policy areas according to
their distributive character. EU regulatory policies are characterized as largely technical
areas, requiring more expertise. Distributive policies are assumed to be more politically
salient. Hence, policies which consume large amounts of the EU’s budget are assumed to
be more politically salient than areas consuming little resources.

In addition to the effect of the policy context, the issue of timing has also become
an increasingly important factor in the study of EU legislative politics (Golub, 1999, 2002,
2007, 2008; Schulz and Konig, 2000; Konig, 2007, 2008; Golub and Steunenberg, 2007,
Goetz and Meyer-Sahling, 2009). These authors have underlined the need to analyse EU
decision-making by taking into account time pressure and deadlines. There have been
different opinions on the methodology for calculating EU decision-making time and the
legislative acts included in the analysis (Golub, 2007; Konig, 2007). Golub (2007) argues

that analyses should focus on directives and not regulations and decisions as directives are
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the most important legislative instruments in the EU. Konig (2008) contests this argument
by pointing out that regulations and decisions can be as important as directives. The focus
on directives may provide a limited picture of the timing of EU decision-making as most of
the legislative proposals decided in the consultation procedure are regulations and decisions
(see Table 1.4 above).

Despite the increasing amount of EU legislation made through package deals,
students of EU legislative politics have said little about this phenomenon®®. To fill this gap
in EU legislative research, the thesis studies the causes and effects of legislative package
deals in EU decision-making. In the following chapters the thesis explores the reasons for
informal negotiations and cooperation through package deals between the EP and the
Council. The analysis is based on the gains from exchange approach and its application in
the context of the EU legislature. It explores the conditions for logrolling between the
legislative chambers and the consequences of package deals for the transparency and

efficiency of EU lawmaking.

Conclusion

This chapter drew attention to the development of legislative package deals in the European
Union, the increasing use of trialogue procedures in the co-decision and consultation
procedures and the increasing speed of EU decision-making. It identified an important
analytical gap in the current literature on EU lawmaking. Some of the best-known models
of EU legislative politics (Tsebelis, 1994; Steunenberg, 1994; Crombez, 1996; Tsebelis and
Garrett, 2000) focus solely on how formal rules shape legislative outcomes. Standard
procedural models of EU decision-making analyse the effects of agenda-setting,

amendment and veto powers on legislative outcomes.

18 «New legislatures generally borrow organization and procedure from older legislatures and develop their
own distinctive pattern only gradually. While they are new, their organization tends to be imitative, relatively
simple, relatively dependent on written rules. With longer experience, legislatures generate precedents,
customs and folkways of their own. They become more and more distinctive in the way they carry out their
activities. They become institutionalized” (Loewenberg and Patterson, 1979, 166).
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Spatial models of EU decision-making generally ignore informal norms of
behaviour that emerge as properties of repeat — play (Bueno de Mesquita, 2004:133).
Decision-making is analyzed on a case-by-case basis and legislative actors do not hold
different intensities of preferences over issues. Standard procedural models do not analyse
situations in which actors link their voting positions on several issues and proposals.
However, when EU legislative politics is analyzed as a repeated process where actors
decide on several issues and proposals at a time, different conclusions may be made about
the legislative influence of the European Parliament and the Council of Ministers.

The rest of the thesis attempts to develop a consistent theoretical argument about
the use of package deals in the EU legislative process. It seeks to test empirically the
argument across all EU legislation decided between 1999 and 2007 under the co-decision
and consultation procedures. There are many reasons for assigning analytical priority to
informal procedures and agreements™®. Informal rules can limit the number of alternatives
from which formal institutions are developed. They can persist when efforts at formal
change are attempted and they can influence the distribution of resources in the

establishment of formal institutions (Knight, 1992, 172).

Y “Although party and committee organization are the main structural features of legislative bodies, every
legislature has an informal, unofficial organization, which may complement or cut across party and
committee organization” (Loewenberg and Patterson, 1979, 117).
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CHAPTER 2 : PACKAGE DEALS IN LEGISLATIVE ORGANIZATIONS:

ANALYTICAL APPROACHES

This chapter reviews two different analytical approaches that offer explanations of the
emergence, enforcement and operation of package deals in legislative organizations:
rational choice theory and organization theory. These literatures form distinct branches of
institutionalist theory: organization theory has developed as a branch of sociological
institutionalism and public choice theory has developed as a branch of rational choice
institutionalism (Hall and Taylor, 1996; Peters, 2001). Although the two literatures develop
their analyses in different directions, theories of logrolling and organization theories
provide useful insights to understanding the reasons for the use and enforcement of
package deals in the European Union.

Logrolling theories analyze possible gains from exchange in the conclusion of
package deals in legislative organizations. Organization theory analyzes interactions
between organizations and it suggests that actors from different organizations have
incentives to cooperate through informal channels just as actors within organizations. The
argument of the thesis largely rests on the public choice theory of logrolling, but it borrows
from organization theory the understanding that organizations have incentives to establish
informal agreements with other organizations. Some of the best-known theories of
logrolling are about exchange within a single legislative chamber. The thesis presents a
theory about logrolling between two legislative chambers: the European Parliament and the
Council of Ministers. These two actors cooperate through inter-chamber package deals.

This chapter reviews how each of these theories explains the emergence and use of
informal procedures in legislative organizations. Section | discusses the propositions
offered by rational choice institutionalists. Section 11 discusses the propositions offered by
organizational theorists. Based on the insights from these two approaches, Chapter Il

proposes the theoretical argument of inter-chamber logrolling in the European Union.
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2.1 The Rational Choice Approach to Legislative Package Deals

Rational choice theorists have devoted a large amount of time to understanding the
development of informal deals in legislatures. Public choice theory developed as a branch
of rational choice and aims at explaining political bargaining in legislative institutions and
joint decision sets (Mueller, 2003). The establishment of institutions for legislative
exchange has been a dominant topic in the literature of US legislative politics (Buchanan
and Tullock, 1962, 2004; Coleman, 1966, 1990; Wilson, 1969; Ferejohn 1986; Weingast
and Marshall, 1988; Mueller, 1989; Shepsle and Weingast, 1994; Stratmann, 1992, 1995,
1997; Gilligan and Krehbiel, 1994).

Analyses of logrolling and package deals take into account both the informal
interactions among institutional actors and the formal rules of the legislative process. The
definition of logrolling varies between different studies. In the US legislative literature,
logrolling has been defined as the exchange of support, votes, control or favours, but
overall, it is understood as ‘the exchange of loss in some issues for benefits in others
resulting in mutual overall gain between actors with different interests...” (Mueller, 1989).
Logrolling analyses have developed under a separate branch of legislative studies, known
as distributive theories of legislative choice (Krehbiel, 1991).

Distributive theories of legislative organization are based on the assumption that
legislators with diverse policy preferences find it in their interest to surrender some policy
influence in less salient areas, in return for greater influence in policy domains that are
more important to them (Kiewit et al, 2002, 8). The idea of logrolling is to establish links
between issues, which are of different value for legislative actors. Actors accept loss in
some fields to gain larger profit in others. The enforcement of package deals facilitates the
expression of different preference intensities by legislative actors. Logrolling and package
deals in many ways increase the internal predictability of decision outcomes for those who

are involved in the process (Parisi, 2002, 187). Logrolling theories suggest that legislative
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influence follows the extremity and intensity of legislators’ preferences (Gilligan and
Krehbiel, 1994). Initially, legislators table proposals to benefit themselves at the expense of
others, but none of these proposals succeeds. Thus, legislators search for cooperation
through legislative trades. In exchange for support, each legislator finds his proposal passed

(Weingast and Marshall, 1988).

A. Logrolling and Intensities of Preferences
The origins of the gains from legislative exchange approach go back to Buchanan and
Tullock’s (1962) Calculus of Consent. Logrolling is simply defined as vote trading®®. One
member of Parliament or Congress will agree to vote for legislation that another member
wants in return for his or her vote no another issue. Buchanan and Tullock argued that
actors give up property rights of self-determination in situations of interdependence, as
long as the expected utility of coordination is higher than the costs of coordination.
Exchange and package deals are seen as a welfare enhancing solution, because vote trading
allows legislators to express different intensities of preferences. Legislators can benefit
from vote trading by lending their support to other legislators’ favourite issues in exchange
for those legislators’ support for their own preferred issues. When actors decide on a
package deal that includes two or more issues in a multidimensional space, the inclusion of
issue salience can significantly affect the legislative outcome.

Issue salience and preference intensities differentiate logrolling theories from other
spatial theories of legislative organization. Spatial theories, as discussed in Chapter I,
address the effects of agenda-setting, amendment and voting rights on legislative outcomes.
The theory of gains from exchange allows actors to enter into an exchange relationship in

which they further their own interest by providing some product or service that is of direct

20 «_ogrolling is known by all students of politics, but until the development of public choice as a discipline it
tended to receive little attention. Political scientists who did talk about vote trading viewed it realistically, but

they also rarely had much to say and there was general moral disapproval of the phenomenon” (Tullock,
2002, 29).
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benefit to the individual on the other side of the logroll. Two institutional actors find it
mutually advantageous to join forces to accomplish certain common purposes. Legislative
actors find it profitable to explore the possibility of organizing an activity collectively when
they expect to increase their utility (Buchanan and Tullock, 2004, 41).

The bargaining process can be described in terms of a simple two actors and two
commodities exchange model as is illustrated in the Edgeworth box diagram (see Figure
2.1). Logrolling in 2 actors - 2 issues negotiations is easy to visualize and is intuitive. It is
the exchange of loss in one issue, usually less important in priority, for gains in the other
issue, usually more important. The difference in preferences between the two issues results
in an increase of the overall value to both parties, that is mutual gain (Tajima and Fraser,
2001, 220). In the case of a two-actor trade, there may be many different exchanges, each
of which would be beneficial to both parties. The initial position before agreement is

reached, is shown at Y.

Figure 2.1 Edgeworth Box: Two Actors with Two Goods Exchange

Good 2 Xg ActorB

>
N

Endowment

Actor A > x! y! Good 1

Source: Adapted from Varian (2006), Intermediate Microeconomics, 7" ed., pp. 566
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Actor A, in the low left-hand corner, has in his possession X'a of Good 1 and X2a of
Good 2. Actor B has in his possession the remaining amounts of the goods, Xb of Good 1
and X?b of Good 2. A’s consumption bundle is denoted by Xa = (X'a + X?a) and B’s
consumption bundle is denoted by Xb = (Xb + X2b). The total amount of Good 1 is shown
on the horizontal axis and the total amount of Good 2 is shown on the vertical axis. A pair
of consumption bundles forms an allocation. An allocation is feasible if the total amount of
each good consumed is equal to the total amount available, where Xta + X!b = Yta + Yb
and where X2a + X2b = Y2a + Y2b. The initial endowment allocation is (Y1a, Y?2a) and (Yb,
Y2b). The initial combination of commodities will offer to each individual a certain level of
utility (Varian, 2006, 566).

The indifference curves for actors A and B are drawn through point Y. Each point
on A’s indifference curve indicates the various combinations of commaodities that provide
A with the same level of satisfaction. Similarly, each point on B’s indifference curve
indicates combinations equally satisfactory to B. The enclosed (shaded) area includes all
combinations of the two commaodities that will provide more utility to both parties A and B
than is provided by the distribution shown at Y. Moving in the north-easterly direction on
the diagram, A’s level of satisfaction increases. In contrast, B’s satisfaction increases as his
position shifts in the south-westerly direction. Therefore, gains from trade are possible and
actors A and B can mutually benefit from exchange (Buchanan and Tullock, 2004, 96).

The movement to M in the centre of the shaded region involves Actor A giving up
[X*a - Y1a] units of Good 1 and acquiring in exchange [X2a - Y2a] units of Good 2. Actor B
therefore gives up [X2b - Y2b] units in Good 2 but acquires [X'b - Y2b] units of Good 1.
Therefore, legislators that hold different intensities of preferences over two different issues
may find it mutually beneficial to exchange support for each other’s most preferred
outcomes. Legislators will therefore engage in legislative trade and will gain in the issues

they care about the most.
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B. Interdependence and Repeat - Play

Interdependence and repeat-play are central to theories of legislative exchange. According
to Axelrod (1984: 10), cooperation will emerge in the presence of repeated interactions.
Legislators are likely to cooperate if they anticipate future interactions with their present
colleagues. Therefore, cooperation and logrolling situations are likely to emerge in policy
areas where legislators are interdependent and anticipate to meet again in the near future.
Reputations from past interaction and the anticipation of significant future interaction are
likely to enforce informal arrangements between legislative actors. When legislators meet
over multiple periods, a reputational equilibrium involving high contributions may obtain.

Compliance in agreements between legislators would be achieved through the threat
of stopping all future exchanges between parties (Gilligan and Krehbiel, 1989; Kroszner
and Stratmann, 1998). The termination threat will discipline behaviour to the extent that the
present discounted value of the profits of continuing in the relationship exceeds the profit
from cheating on the current transaction. In repeat-play situations, legislators will have an
incentive to reduce uncertainty about their policy positions by developing clear and
consistent reputations on particular issues. Bernholz (1978) shows that logrolling situations
are plausible for a legislative assembly, whose members continually represent the same
interests and have reasonably long tenure.

McGinnis (1986) notes that issue linkage can be found in a typical repeat-play,
iterated Prisoner’s Dilemma situation®’, where the players may be able to reward or
punish the behaviour of each other and therefore establish a self-enforcing mode of
cooperative behaviour. Two types of linkage strategies are found to foster cooperation:

tit-for-tat arrangements, in which players cooperate over time and quid-pro-quo

?n a single play of the Prisoner’s Dilemma no matter what one player does, the other player is better off if
he defects, and thus both, as rational actors, must defect (McGinnis, 1986).

22 As suggested by Axelrod (1984). In this case the sum of cooperative payoffs may be sufficient to provide

each player the incentive to cooperate on them all as a package. Thus, the overall gains from cooperation ona
package outweigh the incentive to cheat on any single issue (McGinnis, 1986, 151).
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arrangements, in which each player sacrifices on some issues in order to gain more on
others (McGinnis, 1986, 142).

Enelow (1986) argues that logrolling occurs when voters act as if they will consider
an infinite number of issues. Just as a cooperative equilibrium exists in a prisoners’
dilemma game played an infinite number of times, a stable outcome with logrolling might
exist if players do not know which issue would be last. In the case of a finite number of
issues, logrolling will occur if voters do not know how long they will remain members of
the voting body. Under the assumption that the same types of issues arise again and again,

the threat of re-voting is sufficient to protect against defections (Enelow, 1986, 290).

C. Enforcement of Commitments

Another core assumption of exchange theories is the enforceability of informal
commitments. Coleman (1966, 1990) proposed a formal model of social exchange in which
he assumes that actors face interdependencies over issues and that they expect possible
benefits from exchange. Each actor shares partly control or authority over issues. The
crucial feature of the assumption of a political exchange market is that control can be
exchanged and that informal promises are kept and enforced. However, when vote trades
are parts of only informal agreements and take place in sequence, legislators are motivated
both to misstate their preferences at the time an agreement is formed and to violate the
agreement after it is made.

Because logrolls are informally negotiated, legislators may be bluffing, cheating
and there are strong incentives to renege (Mueller, 1989, 87). Political agents are limited to
the extent to which they can enter into enforceable informal bargains. It is difficult to bind
future voting decisions in a logrolling context, or to constrain the choices of future office-

holders. In a traditional contract setting, a contractual agreement can be undone only with

# “This arrangement is suggested by the package deal that usually constitutes the outcome of a successful
negotiations: each participant concedes more on those issues it values less in order to gain more on issues it
deems more important” (McGinnis, 1986, 151).
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the consent of all original contracting parties. In informal political agreements any agent
can betray the original agreement (Parisi, 2002, 187). The availability of more than two
players in a committee creates one of the major problems of logrolling® - the fact that it
implies cyclical group preferences (Bernholz, 1978). The problem of ‘cycling’ is found in
logrolling analyses in the US Congress (Tullock, 1981; Black, 1996).

Weingast and Marshall (1988) view the legislature as ‘a market — like organization
in which trades occur through policy bargains’ (Krehbiel, 1991, 36). They also find that
package logrolls face the problem of enforcement. The general non-enforceability of
logrolls limits the deals that can be struck among legislators. There are multiple incentive
to renege on informal package bargains. An institutional enforcement mechanism is
therefore needed to ensure that informal deals are sustained. Weingast and Marshall (1988)
argue that institutions exist in order to capture gains from trade. They find that the
committee system in the US Congress serves this purpose.

Huber (1996) finds that the enforcement of package deals depends on the ability of
political group leaders to ensure the required support in the legislature. Party leaders are
therefore pivotal for the enforcement of informal legislative logrolls, as they can exercise
party discipline and ensure a vote in favour within the legislative chamber. Carruba and
Volden (2000) study intra-chamber logrolling and find that it is easier to maintain
cooperative coalitions for logrolls where: the number of legislators is small, the bills are
much more beneficial than costly, the future is highly valued, the probability of re-election
is high, coalitions can be formed quickly and easily, and voting rules are less inclusive.

Especially vulnerable are informal deals that are agreed sequentially. Members of
future sessions face incentives different from those faced when the trade occurred and may
seek to amend, abolish, or ignore previous agreements. Logrolling arrangements “may

stretch over several years and because they are merely promises, the rational legislator

# The classical intra-chamber logrolling situation has been modelled with two issues each with two
alternatives, which turn up again and again in a group of three members (Coleman 1966; Bernholz 1973,
1974, 1978; Stratmann, 1992).
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may breach them” (Brady, 2002, 84). If bargains are concluded in sequence and the game
is played but once, the first player has no means by which to influence the second player’s
decision at the time the latter is made. Thus, one would not expect vote trading to take
place over issues decided sequentially. A stable, cooperative vote-trading game can be
expected only when the issues on which votes are traded are all decided simultaneously, as
part of an omnibus bill, or when the same constellations of issues come up repeatedly and a

prisoners’ dilemma supergame emerges (Shepsle and Weingast, 1994).

D. Empirical Studies of Logrolling
In contrast to the large body of theoretical research on legislative exchange, empirically the
idea of logrolling has received less attention (Ferejohn 1986; Shepsle and Weingast 1994;
Stratmann 1992; 1995; Kruz 2001; Evans, 2004). This is most probably due to the informal
nature of logrolls and the secrecy surrounding their terms and enforcement. Empirically,
logrolling has been traced within the decision-making process of the US Congress, as the
exchange of votes between legislators.

The majority of the existing theories of logrolling in the US concern package deals
on distributive legislation (Weingast 1979, 1994; Shepsle and Weingast, 1994).
Distributive politics, spending and the budget are found to be marked by logrolling,
informal negotiations and package deals (Enelow, 1986; Baron, 1991; Haggard and
McCubbins, 2001). In their comparative analysis, Baron and Ferejohn (1989) distinguish
between closed rules and open rules. A closed rule applies when a proposal is voted
without amendment up or down by the legislature. An open rule allows an unlimited
number of amendments to the proposal to be considered before the proposal is put to the
vote. Baron and Ferejohn find that closed rules and restrictive procedures will be selected
on distributive legislation. According to Heller (2001: 39) evidence of logrolling is most

easily found in spending, ‘Chambers resolve their differences through huge, budget-
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busting, deficit-inducing, intercameral logrolls’. However, Evans (2004) establishes
empirically that logrolling occurs on several types of policies, not just on distributive
legislation. Stratmann (1995: 453) also finds that informal agreements are widespread in
the lawmaking process across diverse policy areas and that logrolling plays an important
role for legislative decision-making®. Therefore, although logrolling is most likely to
develop on distributive legislation, it can also take place on general interest legislation.
Legislators trade votes because intensities in preferences over proposals differ and
because proposals would not pass if every legislator voted sincerely. Stratmann (1992)
finds that logrolling agreements in the US Congress can take two forms. First, two issues y
and w can be joined in a single proposal and be voted on as a package. These types of
package deals are often referred to as ‘omnibus bills’, which regularly appear in the US
Congress. Second, the issue pairs can be voted upon separately, with y’s supporters voting
for w and w’s supporters voting for y. Sinclair (1995; 2000) and Krutz (2001) also find

evidence of package deals in the US Congress in different policy areas.

E. Intra-Chamber Logrolling vs. Inter-branch Logrolling

As discussed above, the majority of logrolling analyses are developed in the context
of an intra-chamber committee bargaining situation. However, in a study of US
‘unorthodox lawmaking’, Sinclair (2000: 80) finds that ‘the textbook diagram of how a bill
becomes a law no longer accurately describes the legislative process on major bills’. Only
recently has the concept of inter-chamber cooperation through exchange started to develop
in the US literature. In their analysis of executive-legislative interactions in the US,
Haggard and McCubbins (2001) note that logrolling between two legislative branches is
not implausible given that in the negotiations of the yearly budget ‘the two branches

communicate to each other through channels other than the formal proposal and

% According to Stratmann (1995) a logrolling situation is defined as, ‘Let (x, y) and (z, w) be pairs of
mutually exclusive issues. Let voter preferences with respect to each pair be separable. Let each voter vote
sincerely. P stands for social preference. A logrolling situation exists if XxPy and zPw, but ywPxz .
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amendments process’ (130). Gailmard and Hammond (2006) also make a link between
inter-cameral bargaining and intra-cameral organization. The authors note that single
chamber models neglect the fact that the US Congress is bicameral and that each chamber
has veto power over proposed legislation. Gilligan and Krehbiel (1987, 1990), Diermeier
and Myerson (1999) and Ansolabehere, Snyder and Ting (2003) also develop their analyses
within the broader context of multi-chamber legislative politics.

The review of the existing rational choice literature on legislative exchange
suggests that logrolling analyses have concentrated on intra-chamber decision-making,
predominantly within the US Congress. Nevertheless, these distributive theories developed
in the context of single chambers provide the basis for the argument of the thesis. Krehbiel
(1991) identifies two central hypotheses that form the core of distributive theories. First, to
hasten agreement, closed rules are more likely to be used on highly distributive legislation
(based on Baron and Ferejohn, 1989). Second, to reliably capture gains from trade,
legislatures will commit to certain institutional arrangements that regulate and enforce
informal agreements (based on Weingast and Marshall, 1988). Therefore, logrolling in the
EU legislature is expected to take place on highly distributive legislation. Furthermore, as
in any legislature, logrolling agreements in the European Union will require certain
institutional agreements to regulate and enforce informal commitments.

In Chapter 111, the idea of logrolling is extended to inter-chamber decision-making
in the European Union. However, a good analytical explanation is needed to justify why
legislative institutions, such as the European Parliament and the Council of Ministers can
be viewed as the actors in a logrolling situation. Organization theory provides a useful
analytical frame that views organizations as the actors in inter-organizational cooperation.
The following section reviews how the insights from organizational theory can be used in

the development of a theory of inter-chamber logrolling in the EU.
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2.2 The Organizational Approach to Legislative Package Deals
Organization theory aims at explaining organizational dynamics by taking into account the
structure and design of organizations. The structure of organizations, however, involves
formal and informal procedures. This theoretical approach makes a sharp distinction
between the formal structure of an organization and its day-to-day informal procedures
(Meyer and Rowan 1991; Pfeffer 1981, 1997; Selznick, 1957; Pfeffer and Salancik, 1978;
Powell and DiMaggio, 1991; Tolbert and Zucker, 2002; Helmke and Levitsky, 2004).
Organizational theorists analyze different types of organizations, including business
corporations, firms and social organizations as well as legislatures and bureaucracies
(Miller et al, 2002; Handy, 1999). While organization theory does not aim at explaining
package deals in legislative organizations explicitly, this analytical approach contributes to
understanding the development of informal package deals in the EU in two ways. First,
organization theories place a great emphasis on informal rules and procedures in
institutional decision-making. Second, organization theories view organizations as actors
and analyze how organizations cooperate with other organizations in interdependent,

repeat-play environments.

A. Informal Rules and Procedures within Organizations
The importance of informal rules and procedures has been a dominant topic for
organization theorists (Roethlisberger and Dickson, 1939; Crozier, 1964; March and
Simon, 1958, 1993; Simon, 1957; March, 1994; North, 1990; Krackhardt and Hanson,
1993; Jepperson, 1991; Powell and DiMaggio, 1991; Mershon, 1994; Tolbert and Zucker,
2002; Helmke and Levitsky, 2004). Given the wide research agenda in organizational
theory, there are various views on how informal institutions manifest across

organizations®.

% Roethlisherger and Dickson (1967: 559) describe informal rules as ‘the practically existing patterns of
human interaction by which the work of the organization is performed’. Others characterize them as ‘natural’
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Helmke and Levitsky (2004:727) define informal institutions as the ‘socially shared
rules, usually unwritten, that are created, communicated, and enforced outside of officially
sanctioned channels?’. Informal decision-making processes are often so important that
formal decisions are simply ratifications of decisions reached earlier through informal
means (Chisholm, 1989, 145). Formal provisions lay out the official blueprint for
organizational interactions, but that does not mean that institutional actors conform strictly
to them (Meyer and Rowan, 1991, 42). In their generality, official rules leave procedural
gaps, which informal practices emerge to solve. In day-to-day decision-making
unanticipated decisions must often be made and unofficial practices are likely to furnish
such decisions long before formal rules have been adapted to the changing circumstances.

Although the official procedures coordinate and control behaviour, they can never
completely determine and confine the social relations of the members of an organization.
Therefore, the formal organization simultaneously gives rise to informal activities (North,
1990, 46). Informal institutions are ‘not just a missing variable...they are more than
behavioural regularities or unintentional by-products of formal institutions. They are not
simply clashing, weak, or absent formal institutions’ (Tsai, 2003, 4). Just like formal
institutions, however, informal institutions can be either weakly or strongly influential, and
effectively or ineffectively enforced.

Every organization has an established informal organization that does not appear on
any formal chart but is familiar to all employees. Much of what gets done in an
organization goes through the informal organization, in ways not revealed by the formal
hierarchy. Organizational decision-making and coordination frequently take place outside

the formally designed channels as people interact informally on the job (Jones, 2004, 153).

vs. rational system (Selznick 1949; Thompson 1967), a ‘residual or cafeterial’ effect, culture, negotiated order
and discourse (see Laubach, 2005).

2" In contrast, formal institutions are defined as 7ules and procedures that are created, communicated, and
enforced through official channels, this including state institutions (courts, legislatures, bureaucracies) and
state-enforced rules (constitutions, laws, regulations) but also organizational rules, or the official rules that
govern organizations such as corporations, political parties and interest groups’ (Helmke and Levitsky,
2004, 727).
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Thus, by establishing a formal structure of interrelated roles, managers are also
creating an informal social structure that affects behaviour in ways that may be unintended.
Informalities develop because individual actors in the system seek ways to reduce
uncertainty resulting from inter-organizational interdependence. Uncertainty is produced
because organizations, as open systems, depend on each other, but cannot control the
behaviour of others (Chisholm, 1989, 190). Over time actors realise that it is possible and
beneficial to work around the formal rules, and so they devise informal rules to guide
behaviour, ensure coordination, and maximize efficiency (Tolbert and Zucker, 2002, 177).

Institutional actors may develop informal arrangements to facilitate formal
institutions. Because formal rules are usually incomplete, they cannot cover all situations
incurred in day-to-day decision-making. Actors operating within a formal institutional
context, such as bureaucracies and legislatures, develop norms and procedures that expedite
their work or address unanticipated by the formal rules problems (Chisholm, 1989, 66).
Moreover, institutional actors may develop informal arrangements to maximize their utility
and to modify the organizational rules to suit their preferences (Pfeffer and Salancik, 1978).
Actors may create informal rules to modify formal institutions they come to perceive as
flawed. As actors engage in repeated interactions over time, actors become aware of the
gap between the outcomes they had intended and the outcomes they see structured by
formal institutions (Mershon, 1994, 49). Therefore, informal institutions may be used by
actors who do not have the power to change formal rules.

Just like the majority of rational choice analyses of intra-chamber legislative
exchange, many organizational theorists have studied the development of informal
institutions within organizations. Many of the earlier studies of organizations analysed the
role of informal arrangements, norms and values and their effects on institutional structures
(Mayo, 1933, Barnard, 1938, McGregor, 1960, Bennis 1966; Selznick, 1957; Child, 1972;

Dawson, 1986; Scott, 1987, 1991; Jepperson, 1991; Fligstein, 1991).
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B. Inter-Organizational Cooperation

Central to the analysis of the thesis, however, is the idea of the development of inter-
organizational informal arrangements (Simon, 1957; Pugh et al, 1969; Lawrence and
Lorsch, 1967; Scott and Meyer, 1991; Mulford, 1984; Parsons, 1960; Perrow, 1970;
Thompson, 1967; Aldrich, 1979, 1999; Van de Ven and Ferry, 1980). These theorists
assume that organizations cannot exist alone, they are in a constant relation with the outside
world and are affected by larger systems of relations. Hall (1996: 237) finds that inter-
organizational relations occur due to the procurement and allocation of resources, in order
to form coalitions of political advocacy and advantage, and to achieve legitimacy or public
approval.

Through repeated interactions organizations develop common understandings and
practices that form the institutions that define the organizational field and at the same time,
these institutions shape the ongoing patterns of interaction from which they are produced.
The negotiations associated with such inter-organizational collaboration tend to be more
complex and fundamental, leading to new understandings, norms and practices that may be
transmitted across organizations (Lawrence et al, 2002, 282).

In their interaction with their external environments, organizations create inter-
organizational networks, which are linked together by a special type of relations to attain
collective and self-interested goals or to resolve specific problems. Organizations must
interact and transact with others who possess those resources, which makes organizations
dependent on their environments (Sanders et al, 1998, 113). The continuous social
interaction may give rise to social integrative bonds that unite organizational actors (Blau,
1964, 65). However, ties formed to help generate the flow of resources into an organization
also carry with them the risk of losing certain autonomy to organizations from which the

resources flow (Doreian and Fujimoto, 2004, 45).
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Similarly to the rational choice theories of exchange reviewed in Section I,
organization theories that study inter-organizational cooperation assume repeat-play and
interdependence. Interdependencies create uncertainty in decision-making because they
may lead to the necessity of increased coordination and mutual control over each other’s
activities (Mulford, 1984, 6). Different forms of interdependence exist in organizations,
including the interdependence which arises from joint activity on some work product, so
that what one unit does to the product affects and may be affected by the actions of the
other unit. Interdependence ties organizational participants together, and each is concerned
with what the other does and obtains (Pfeffer, 1989, 68).

The need for coordination is a function of the interdependence of the parts of an
organizational system (Chisholm, 1989, 3). Informal channels of communication, informal
bargains and agreements and norms of reciprocity all contribute directly and indirectly to
processes of coordination. They also promote consensus in situations initially characterized
by conflict. Where formal organizational arrangements are absent, insufficient, or
inappropriate for providing the required coordination, informal adaptations develop to
satisfy that need. The informal organization that develops may be quite stable and effective,
more so than formal hierarchical arrangements (Chisholm, 1989, 18). Through their
interdependence with external environments, organizational units come to resemble other
units that face the same set of environmental conditions (Powell and DiMaggio, 1991, 67).

While not focusing explicitly on explaining package deals in legislatures,
organization theory offers two central analytical tools for the analysis of informal inter-
chamber bargains in the European Union. First, organization theories place a particular
emphasis on informal institutional arrangements in formal organizations. Second,
organization theories analyse interactions between organizations and suggest that actors
from different organizations have incentives to cooperate through informal channels just as

actions within organizations.
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2.3 Explaining Package Deals in the European Union

This chapter reviewed how two distinct institutionalist approaches understand and
help to explain the emergence, enforcement, and operation of package deals in legislative
organizations. Although they have developed as different branches of institutionalist
theory (Hall and Taylor, 1996; Peters, 2001), organization theory and rational choice
institutionalism share several assumptions (Zye, 1998). Both analytical approaches focus
on the existence of informal institutional arrangements, and they aim at explaining
cooperative behaviour between actors within interdependent, repeat-play contexts.

Section | discussed explanations offered by rational choice theorists. Theories of
logrolling provide solid analytical tools for understanding package deals in legislatures.
The argument of the thesis largely rests on rational choice institutionalism. However, the
best-known distributive theories are about exchange within a single chamber, the US
Congress (see Shepsle and Weingast, 1987, 1994; Marshall and Weingast, 1988). The
argument developed in Chapter 111, however, is about logrolling between two chambers in
the EU legislature, the European Parliament and the Council of Ministers.

Therefore, the argument borrows from organization theory the understanding that
organizations can establish informal agreements with other organizations. Section Il
discussed the contributions of organizational theorists to understanding the development of
legislative package deals in the European Union. While not directly addressing informal
deals in legislatures, organizational theory contributes by placing a strong emphasis on
informal procedures and inter-organizational cooperation through repeated-play (see
Chisholm, 1989; Doreian and Fujimoto, 2004; Sanders et al, 1998; Lawrence et al, 2002).

Chapter 111 develops an argument about inter-chamber logrolling in the EU. While
borrowing its assumptions from rational choice theories of logrolling, the argument
presented here extends the idea of legislative exchange from a single chamber context to a

bicameral setting.
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CHAPTER 3 : LEGISLATIVE PACKAGE DEALS IN THE EUROPEAN

UNION: ARGUMENT

This chapter develops an argument about inter-chamber legislative package deals in the
European Union. The key argument is that package deals increase the legislative influence
of the European Parliament in EU decision-making across legislative procedures and policy
areas. The development of legislative package deals in the European Union allows the
Council and the Parliament to exchange support for their preferred policy outcomes.
Member States ensure that legislation is adopted without significant delay and governments
have greater control over the financial aspects of legislative acts. In exchange, the
European Parliament receives further opportunities for legislative influence, increased
institutional powers, and access to some of the EU’s most salient policy areas.

There are prospects for gains from exchange in the EU legislature, since logrolls
can make both chambers better off. Once EU decision-making is viewed as a process where
players interact repeatedly, credible commitments, informal deals and logrolling situations
become possible. Logrolling is defined here as the exchange of support between Member
States in the Council and Members of the European Parliament. A legislative package deal
is the result of such an inter-chamber exchange of support, which is enforced by the
legislative chambers through voting.

Various legislative deals take place among members of committees, parties and
working groups. In bicameral legislatures, in addition to intra-chamber deal-making,
members of each chamber engage in bargaining with representatives from the opposite
chamber in order to make laws (Longley and Oleszek, 1989; Tsebelis and Money, 1997).
This inter-chamber deal-making stage is the focus of the argument. Without a doubt,
numerous promises and informal agreements are made within each of the EU legislative
institutions. While these are important, the thesis focuses on the macro inter-institutional

level where informal package deals are enforced between the EP and the Council.
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3.1 Why Legislative Package Deals in the European Union

Package deals are fragile informal bargains agreed between representatives of the
Parliament and the Council. Legislative proposals and the issues included in packages are
discussed and voted as a whole. Usually agreed through informal negotiations, these
legislative compromises serve as binding commitments and each of the legislative
chambers has to accept such deals without any further amendment. Package deals allow the
linkage of issues and proposals and their simultaneous decision by EU legislators. Issues
are not decided on a case-by-case basis, but are linked to one another. Decisions on one
issue are connected to decisions on another issue.

Lawmaking through package deals allows the exchange of support between the
Parliament and the Council across different types of issues to which the EU legislative
chambers attach different preference intensities. Package deals allow the legislative bodies
to obtain their most preferred outcomes by exchanging support on some issues for support
on other issues. The distributive nature of EU legislation and the timing of legislative
action induce the use of package deals. Logrolling allows some of the most controversial
proposals that would otherwise face gridlock, to be successfully negotiated and passed. The
bicameral EU legislative structure does not allow Member States to avoid the opinion of
the European Parliament or to proceed without the EP’s consent. This interdependence
requires close cooperation between the legislative bodies. Package deals help the legislative
chambers to resolve conflict and to reduce the costs of collective action.

If there are no opportunities for legislative exchange, the Member States and the
European Parliament negotiate legislative proposals on a case-by-case basis and the issues
involved in these proposals are discussed one at a time. In such cases, no linkage of issues
or proposals takes place. When package deals are not possible, EU lawmaking follows the

procedural route of decision-making as described in Chapter 1.
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Package Deals as Responses to Inter-Cameral Conflict and the Costs of Collective Action

Due to the bicameral nature of the EU legislature, inter-chamber package deals
serve two purposes: a) resolving conflict between the legislative chambers and b) reducing
the costs associated with common action.

First, the use of legislative package deals in the EU is a solution to the problem of
conflict resolution at the inter-cameral level. In bicameral legislatures, chambers may differ
in their policy positions. The passage of a legislative proposal in either the Parliament or
the Council does not constitute the end of the legislative process. Because different
chambers can have different policy preferences, the inter-institutional bargaining process is
crucial to legislative outcomes (Gailmard and Hammond, 2006, 3). Even if the two
chambers are nearly identical in political alignment, this does not mean that legislative
proposals will find identical support in both of them. Differences between the legislative
chambers may persist to exist (Tsebelis, 2002, 144). Therefore, lawmaking through
package deals in the EU has developed as a practical solution to resolving inter-chamber
conflict.

The second reason for the sealing of package deals in the EU is the collective action
problem. The larger the size of the group needed to take collective action, the more difficult
it is to organize individual legislators around a common position (Olson, 1965). In order to
facilitate the law-making process, reduce uncertainty, speed up decision-making and avoid
gridlock, EU legislators develop informal procedures. Making the legislature work is a
collective interest. By working closely at the very early stages of the procedures, legislators
from the Council and the Parliament gain an idea on what goes on in the other chamber.
Package deals hence serve as a coalition-building strategy (Evans, 2004, 31). The leaders in
the EP and the Council work together on legislative packages and build support in each of
their chambers around the package compromises. Package deals help each chamber

coordinate its internal politics in order to enforce a possible inter-chamber compromise.
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3.2 Assumptions

The theory of inter-chamber logrolling in the EU is developed further with a discussion of
the several assumptions made about the legislative actors, their preferences and intensities
of preferences, their interdependence, their repeated interaction and the possibility of
enforcing informal commitments. The argument shares these assumptions with the basic

assumptions found in distributive theories (as discussed in Chapter I1).

A. The Actors in Inter-Cameral Lawmaking through Package Deals in the EU

The analysis is concerned with logrolling between two legislative chambers: the European
Parliament and the Council of Ministers. Most of the well-known theories of logrolling are
about legislative exchange inside a single chamber, the US Congress. These are theories
about logrolling at the micro intra-institutional level (Shepsle and Weingast (1987, 1994),
Marshall and Weingast (1988), Gilligan and Krehbiel (1987, 1990)) %. The argument here
largely rests on these theories, but it borrows from organization theory the understanding
that organizations can establish informal agreements with other organizations (Van de Ven
and Ferry, 1980, Doreian and Fujimoto, 2004, Lawrence et al, 2002)*°.

In this macro - level inter-chamber logrolling the two institutions become the actors
that organize logrolls through legislative package deals. The argument makes the
simplifying assumption that there are only two actors interacting in the making of EU law,
the Council and the Parliament. The bargaining is bilateral. Informal exchange takes place
between two legislative chambers. When both sides have something to gain from a package

exchange, the Council and the EP enter the inter-chamber bargaining stage.

%8 Exceptions to this rule are several more recent studies by Gailmard and Hammond (2006), Diermeier and
Myerson (1999) and Ansolabehere, Snyder and Ting (2003). These authors acknowledge the limitations of
intra-chamber analyses of logrolling and take into account the effects of multi-chamber bargaining.

% See also Mulford (1984), Chisholm (1989), Pfeffer (1989), Sanders et al (1998).
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Treating these two institutions as unitary actors can be problematic for many
students of EU legislative politics. Authors who have studied intra-institutional decision-
making in the Council (Hayes-Renshaw and Wallace, 1997, 2006; Fouilleux et al., 2005;
Haege, 2008)*° and the European Parliament (Hix et al., 2007; Benedetto, 2005; McElroy
2006, 2007)* rightly point out that each of the legislative institutions is a collection of
actors. Divisions among these actors are central to legislative politics and treating the
Parliament and the Council as unitary actors can undermine the explanatory power of
models (Hoyland and Hagemann, 2007).

However, in the study of inter-cameral package deals, there is a good reason for
treating the EP and the Council as unitary actors. When it comes to inter-cameral decision-
making, compromise depends on the consent of the EP and the Council. Although there are
many important actors within the legislative institutions, at the inter-institutional stage, the
representatives of the European Parliament and the Council of Ministers bargain on behalf
of their respective institutions. Any agreements reached between these representatives are

then binding on their parent chambers.

B. Intensities of Preferences
A key assumption of the argument is that actors can feel differently about policy outcomes.
Therefore, the saliency they attach to legislative proposals and the issues within them can
vary. The Council and the Parliament often disagree about the content of legislation. The
assumption that actors can have different preference intensities is at the core of the most
well-known theories of logrolling (Buchanan and Tullock 1962, 2004; Coleman 1966,
1990; Ferejohn, 1986; Weingast and Marshall, 1988; Mueller, 1989; Shepsle and Weingast,

1994; Stratmann, 1992, 1995, 1997; Gilligan and Krehbiel, 1998). Package deals cannot be

% see also Lewis, 2000; Bostock, 2002; Tallberg, 2003; and Warntjen, 2008.

%! see also Kaeding, 2004, 2005; Hoyland, 2006; Noury and Roland, 2002; Bowler and Farrell, 1995; and
Whitaker, 2005.
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profitable to legislative institutions if the actors attach the same saliency to proposals. If
there are multiple issues, the two actors may value policy change on each issue differently.

Each actor is assumed to be more concerned about some dimensions of the
legislature’s activities than others. Each legislative institution is assumed to have well-
defined preferences and multiple issues to choose from (Gilligan and Krehbiel, 1994, 187).
The actors may feel more intensely about some issues than others. Member States in the
Council are assumed to be more concerned about the financial matters in EU legislation.
Governments are directly affected by the budgetary aspects of legislative proposals. The
possibility of controlling the extent to which EU legislation affects governments’ budgets,
motivates the Council to engage in legislative trade with the EP. Issues of funding or
budgetary contributions are therefore assumed to be much more salient for the Council than
for the Parliament. On the other hand, the European Parliament, as the ‘voice of the
people’, is assumed to attach higher priorities to issues of human rights, transparency,
privacy, and data protection. Impatience can increase the actors’ intensity of preferences. If
all intensities of preferences are identical over all issues, no trading of support is possible.
In this case, the EP and the Council feel as strongly on one issue as on any other, and they

will never rationally agree to exchange their support for reciprocal favours.

C. Interdependence and Repeat - Play
Moreover, the Council and the Parliament are assumed to be interdependent in the
framework of the EU legislative system. The Parliament cannot avoid the Council and vice
versa. This interdependence creates pressures for cooperation. The EU legislative actors are
affected by each others’ actions and seek ways for reaching compromise. The assumption
of interdependence is also found at the core of logrolling theories (Buchanan and Tullock,
1962; Coleman, 1966; Enelow, 1986; Bernholz, 1978; Axelrod, 1984; Kroszner and

Stratmann, 1998). Cooperation is expected to emerge between interdependent actors who
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meet repeatedly. Due to their interdependence, the EU legislative institutions cannot
behave without affecting each other. This legislative interdependence creates the necessity
to coordinate inter-institutional decision-making in order to sustain an efficient EU
legislative process. The use of informal methods for compromise serves to facilitate this
bicameral coexistence.

The two legislative chambers are assumed to participate repeatedly in EU law-
making. The choices made in the present may influence legislative outcomes in the future.
This possibility may induce the actors to give up their ideal preferences and choose to
cooperate. Repeat-play fosters cooperation (Axelrod, 1984). Due to repeat-play, when
making decisions, actors take into account any reputations developed in the past as well as
the possibility of future interactions. Legislative decisions on issues discussed repeatedly
may be very different to decisions taken on a case-by-case basis. Repeat-play fosters the
enforcement of informal agreements as cheating may be punished in the future. Legislators
who are interdependent and meet repeatedly, therefore, are more likely to establish the
terms of informal interactions and enforce inter-institutional informal commitments.

Considering that the Council of Ministers and the European Parliament will interact
on future occasions within the same policy framework and within other policy areas, EU
negotiators are likely to accept an outcome different from their ideal preferences. This way,
bargaining in one legislative procedure can be linked to negotiations in another procedure.
Therefore, the formal separation between co-decision and consultation matters can be
overcome through the linkage of issues and proposals in packages. Factors such as the
existence of previous legislation in the area and the opportunity of deciding under a
different legislative procedure are central to understanding legislative behaviour. The
repeated interaction of members of the Council and the EP leads to their cooperative

behaviour.
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D. Enforcement of Commitments

The legislative chambers are assumed to be able to commit to a particular informal inter-
institutional arrangement. Following Gilligan and Krehbiel (1987, 1990) and Diermeier and
Myerson (1999) who assume the possibility of commitment to restrictive rules, this
argument considers the case where legislative chambers can commit to agree and enforce a
package deal. The Council and the Parliament can commit to enforce and sustain informal
agreements. The representatives of each chamber have the authority and credibility to agree
package deals at the inter-institutional level and to ensure that these are adopted by their
parent chambers. Of course, EU legislators face the problem inherent in all informal
agreements — the instability of informal deals.

Logrolling agreements face the general problem of non-enforceability. Informal
agreements are difficult to enforce, as actors may cheat, deny, and seek to amend or abolish
any previous commitments (Mueller, 1989; Shepsle and Weingast, 1994; Stratmann, 1992;
Parisi, 2002). In the European Union context, the problem of non-enforceability of informal
agreements between the legislative actors is overcome with the establishment of an
institutional structure for political exchange. The need to organize the legislative process
and the terms of political exchange lead to the development of institutional tools for inter-
chamber negotiations. As the legislative exchange is only bilateral and agreed between
representatives of the two chambers, informal commitments are much easier to enforce.
Inter-institutional meetings such as the trialogue provide the institutional framework for the

agreement and enforcement of legislative package deals in the European Union.

E. Information
The success of legislative package deals depends on the ability of the agents of the Council
and the Parliament to negotiate with clear information about the policy positions and

preference intensities of their parent chambers. In a large legislature, such as the EU,
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knowing the policy positions and preference intensities of individual legislators is almost
impossible, especially during the early stages of the legislative process. Internally both the
EP and the Council reduce the number of participants in drafting legislative proposals. The
preparatory bodies in the Council and the legislative committees in the EP ensure that their
members are aware of their policy preferences and the intensity of these preferences on
different issues. Legislators have incentives to reduce uncertainty about their policy
positions by developing clear and consistent reputations on particular issues. Therefore, the
representatives of the EP and the Council enter the inter-institutional legislative stage with

clear accounts of the policy preferences and salience of issues to their respective chambers.

3.3 Modelling Legislative Package Deals in EU Decision-Making

Given their interdependence, different preference intensities, repeated interactions, and
their ability to conclude and enforce informal commitments, EU legislators find it
profitable to cooperate through package deals. Following the methodology of Diermeier
and Krehbiel (2003) and Huber and Shipan (2002), this section outlines the details of the
legislative process, the possibilities for packaging issues and proposals, and the
mechanisms for agreeing package deals between the EP and the Council.

Just as in Chapter 1, the legislative inter-chamber exchange process can be
described with an Edgeworth Box (see Figure 3.1). Actors A and B are now the Council
and the Parliament. Goods 1 and 2 are two different types of issues, say, Institutional
Powers and Budgetary Issues. Gains from exchange are possible in the following scenario.
Actor A, the Council, in the low left-hand corner, holds preferences X*a over Institutional
Powers Issues and X2a over Budgetary Issues. Actor B, the Parliament holds preferences
X over Institutional Powers Issues and X2b over Budgetary Issues. The indifference
curves of the Council and the EP are drawn through Y. The shaded area represents all

points where exchange between the EP and the Council will lead to mutual gains.
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Figure 3.1 Inter-Chamber Legislative Exchange in the European Union
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In order to gain in budgetary issues and to move from Y to M, the Council will have
to give up [X'a - Y1a] in Institutional Power Issues and it will acquire in exchange [X?2a -
YZ2a] in Budgetary Issues. In exchange, the Parliament gives up [X2b - Y2b] in Budgetary
Issues, but it gains [X!b - Y2b] in Institutional Powers. Given their different intensities of
preferences over these two different types of issues, the two legislative chambers in the EU

can engage in trade and achieve mutually beneficial outcomes.

A. Three Stages of the EU Decision-Making Process
The decision-making process in the EU legislature is presented as a three-stage process.
The legislative process consists of the following stages: a) intra-chamber decision-making;
b) inter-chamber bargaining; and ¢) voting. The process starts with decision-making within
each legislative institution. The second stage of the process is the decision-making stage
between the two legislative chambers: the Parliament and the Council. At this inter-
institutional stage, the Council and the EP can commit to sustain and enforce a package
deal. Finally, informal commitments are enforced within each legislative chamber through

voting, which constitutes the third stage of the legislative process.
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Stage I: Intra-Chamber Decision-Making

The Commission proposes legislation. The Member States in the Council start the
intra-chamber discussions (across working parties, Coreper, Presidency). At this first stage
the EP drafting committee(s) also starts discussions on the proposal. First, both the EP and
the Council reconcile the conflicting positions within their respective institutions so that an
acceptable compromise can be achieved within each of the legislative chambers. The
decision-making process within each chamber follows the procedural rules as prescribed by
the internal rules of the Council of Ministers and the European Parliament.

Stage I1: Inter-Chamber Bargaining

The EP and the Council enter a bargaining process to reconcile the differences
between each other in the search for an inter-institutional compromise. The Council has
two incentives to enter package deal negotiations with the EP regardless of the decision-
making procedure. First, the Council finds it profitable to conclude package deals with the
EP in order to ensure that its policy preferences on salient for Member States legislation are
reflected in legislative outcomes. The chambers are interdependent and meet repeatedly on
a daily basis. Through package deals the Council ensures that the issues it feels most
strongly about are not rejected by a non-cooperative Parliament.

Second, the Member States may be impatient about the decision on a legislative
proposal. Time may be pressing the Council to offer its support for the EP’s demands in
exchange for an instant EP opinion. When both sides have something to gain from such an
exchange, the Council and the EP enter the inter-chamber bargaining stage. The inter-
institutional and intra-institutional stages are related. The intra-institutional stage does not
always precede the inter-institutional stage. Package deals may be made first between the
chambers at the inter-institutional stage, and may then be translated into the internal
decision-making processes of the EP and the Council. Sometimes legislative package deals

can shift several times between the two stages.
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Stage I11: Voting

Any commitments undertaken by the representatives of the European Parliament
and the Council during the informal negotiations at stage Il are later enforced within each
chamber. The deals struck between the leaders of the legislative houses have to be voted in
favour, without amendment, by the members of each institution. Package deals in the EU
are enforced through restrictive procedures, where compromises are passed as a whole.
Individual members of the legislative institutions are not encouraged to propose
amendments to these packages. This way, legislative package deals in the EU resemble
Baron and Ferejohn’s (1989) closed rules where package texts are voted up or down as a

whole by the legislative chambers, without further amendments.

B. Where Do Legislative Package Deals Originate in the EU?

This theory of inter-chamber logrolling applies to package deals within proposals and
package deals across proposals. Furthermore, package deals are expected to be enforced
when issues and proposals are discussed simultaneously.

One way of concluding a legislative package deal in the European Union is through
a logroll on a single proposal, in which the two actors attach different saliencies to the
multiple issues involved in the legislative act. A package deal on a single ‘omnibus’
proposal ensures that the piece of legislation passes within each chamber and that it
respects the priorities of the European Parliament and the Council. Another way of
concluding a legislative package deal is through a logroll on multiple proposals. The two
actors attach different saliencies to the multiple issues involved in the legislative acts, but
an agreement is only possible if the two or more legislative proposals are passed together.
Whether inter-chamber logrolling takes place within proposals or across proposals, package

deals are expected to be agreed simultaneously.
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Logrolls are likely to break if promises are made across time or policy areas. This is
in line with the consensus in the more recent ‘gains from exchange’ literature that informal
deals are especially vulnerable when agreed sequentially (Shepsle and Weingast, 1994;
Parisi, 2002). In the EU legislature, the Parliament and the Council may be represented by
different bargaining agents in the future. Even if the bargaining agents commit to enforcing
an informal agreement over time, the parent chambers may feel differently in future
situations. Intra-chamber politics may lead to the inability of the EP and the Council to
enforce informal commitments over time. Therefore, legislative package deals are not
expected to be agreed sequentially.

Legislation in the EU may become part of a package deal through two routes. These
are packages proposed by the European Parliament or the Council of Ministers and
packages proposed by the European Commission. First, a package deal is negotiated when
any of the legislative chambers proposes a logroll. This can be either the EP or the Council.
A package deal will occur if there is room for exchange between the legislative chambers.
The legislative actors propose the bundling of issues in order to find an overall
compromise, satisfying their different preference intensities. However, if one looks earlier
in the legislative process, it becomes clear that logrolling situations can be structured even
when the Commission proposes legislation.

Second, a package compromise can be proposed by the Commission. If it proposes
several pieces of legislation simultaneously and treats them as a package, the Commission
structures the negotiations between the EP and the Council in a logrolling framework. By
identifying that several legislative proposals are part of a package, and thus naming the
bundle of issues and/or proposals — a package®?, the Commission increases its ability to

affect legislative outcomes. The Commission includes issues that would otherwise be

%2 See for example the Energy package (2003), the Telecom package (2002), the Single Sky package
(2001), the Railway package (2004), the SIS Il package (2005) (see Appendix I)
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impossible to pass if proposed separately. When the Commission proposes package
legislation, the EP and the Council engage in trade in order to get their most preferred

policy outcomes as part of the package deal.

C. Who Strikes the Deals on Behalf of the Legislative Chambers? Bargaining Agents
When package deals are negotiated between the Parliament and the Council, this does not
mean that all members of one chamber start negotiations with all members of the opposite
chamber. Informal agreements are conducted between representatives from each legislative
chamber, who have the authority to negotiate an inter-chamber deal on behalf of their
institutions. The Parliament and the Council are represented by their bargaining agents at
the inter-cameral decision-making stage. These agents serve two roles. First, the bargaining
agents of each legislative institution negotiate the terms of package deals on behalf of their
parent chamber. Second, these agents persuade the members of their parent chamber to
accept the terms of the negotiated inter-institutional package compromise.

While there are clearer rules on who represents the European Parliament in
conciliation committees (Rasmussen, 2005, 2008), there are no clear rules of ‘electing’ or
‘appointing’ the EP’s representatives to package deal negotiations with the Council.
However, any informal agreement between the representatives of the two chambers has to
be enforced through formal voting. Therefore, the EP is represented by people who have
the authority and credibility to ‘sell”’ the package compromise back to the plenary. This can
be the committee rapporteur (together with any shadow rapporteurs and committee chairs),
who is in charge of writing the legislative report and ensuring that it passes through the
Parliament. In addition, the EP can be represented by political group leaders who, although
not in charge of writing legislative reports, have the power to motivate party members to

pass package compromises in plenary.
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The Council of Ministers operates a stricter procedure in its nomination of a
representative to inter-cameral informal negotiations with the Parliament. To start informal
contacts with the EP, the Council Presidency requires a mandate from Coreper and it is
obliged to report back the results of the informal meetings. Usually, Coreper reviews the
results and requires the responsible Council working party to draft a compromise text. The
revised text is then referred to the Presidency for further negotiations with the EP. Only
after it has been given a mandate from the Member States could the Presidency negotiate a

package compromise on behalf of the Council.

D. How are Legislative Package Deals Enforced in the EU?

Trialogues serve as the institutional mechanisms for information exchange and capturing
gains from legislative trade in the European Union. Trialogue procedures allow the EP and
the Council to communicate their intentions informally and to exchange information on
their positions early in the legislative process. Repeat-play and the time constraints of the
legislative process require the close cooperation between the EP and the Council in order to
accommodate the preferences of both sides. Consensus is therefore sustained through
increased communication between the EP and the Council and through the establishment of
a stable cooperative relationship between the two legislative branches. As decision-making
is a costly activity, it is in the interest of both institutions to reach agreement early.
Therefore, trialogue procedures allow EU legislators to cut the costs of lawmaking. They
provide the informal setting in which binding enforceable agreements are reached between
representatives of the Council and the Parliament.

In their study of the US Congress, Weingast and Marshall (1988) find that package
logrolls face the problem of enforcement. The general non-enforceability of logrolls limits
the deals that can be struck among legislators as there are multiple incentives to renege on

informal package bargains. Weingast and Marshall argue that an institutional enforcement
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mechanism is needed to ensure that informal deals are sustained. They find that the
committee system in the US Congress serves this purpose. The committee system is a
feasible institutional enforcement mechanism for capturing gains from trade within single
legislative chambers. However, inter-chamber logrolling in the EU requires a different
institutional mechanism to enforce these gains from trade.

In the EU legislature informal trialogues serve this function. Trialogues provide the
institutional structure for legislative exchange between the Parliament and the Council.
Their informal nature allows EU legislators to exchange favours during the decision-
making process and to negotiate acceptable to both sides deals, thus avoiding gridlock.
Trialogues provide the institutional setting in which governments and MEPs overcome the
distinct clashes of their ideological, political and policy preferences in the creation of EU
legislation.

While trialogues facilitate the enforcement of informal package deals, these
institutional arrangements do not directly lead to a successful logroll. Trialogues provide
the institutional framework for legislative bargaining, but the success of a package deal
depends on the terms of agreement and the ability of the representatives of the Council and
the EP to enforce the informal agreements within their parent chambers®. It is not the
participation at a trialogue that affects the legislative influence of a chamber, it is the
package deal agreement negotiated at this trialogue that affects legislative outcomes.

Overall, the availability of legislative package deals in the EU helps minimize the
costs of political bargaining. The possibility of credible commitments and their
enforcement increases the stability of legislative outcomes. EU legislators gain utility when
cooperating and are better off than playing against each other. Repeated interactions foster

package deals and the development of long-term inter-chamber relationships.

% That is why, the authors (Farrell and Heritier, 2004; Steunenberg and Selck, 2006; Haege and Kaeding,
2007) who argue that trialogue procedures in the EU lead to increased legislative powers of either the EP or
the Council, are wrong.
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E. Conditions for Inter-Chamber Cooperation through Legislative Package Deals
Legislative package deals allow each chamber to achieve its preferred policy outcomes.
Member States establish control over the financial aspects of legislation and ensure that it
is adopted without delay. In exchange, the EP receives further opportunities for legislative
influence, increased institutional powers, and access to some of the EU’s most salient
policy areas. If logrolling is profitable to each legislative institution, why is only some
legislation decided through package deals? Two key conditions lead to the use of package

deals in the EU: the distributive nature of legislative proposals and their urgency.

Distributive Proposals

First, Member States are likely to be interested in discussing possible legislative exchange
with the European Parliament if the issues have a distributive character. Governments feel
intensely about the financial aspects of EU legislation. The prospects of controlling the
extent to which EU legislation concerns their budgets, is a core condition for the Council’s
decision to engage in legislative trade with the European Parliament. Distributive proposals
are highly salient for Member States. Budget allocating proposals have direct consequences
for Member States and the Council has greater incentives to negotiate compromise package
deals with MEPs*. Expensive legislative proposals are therefore more likely to be
negotiated through logrolls as actors can trade their support in order to obtain their most
preferred outcomes. The distributional aspect of such proposals leads the EP and the
Council to use informal methods of decision-making in which each institution can gain the

issues it cares about the most. This leads to the first hypothesis:

Hypothesis 1: Package deals are more likely to occur when proposals are distributive.

% However, if the Council of Ministers can take a decision on budgetary issues without the European
Parliament’s approval, then even though the EP may propose trade again and again, nothing guarantees the
Council’s interest in a package deal. For example, even though the same issues come up repeatedly in the
areas of agriculture and fisheries, this does not lead to more inter-chamber logrolling in these areas.
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Urgency
Second, time is increasingly valued in the EU legislature. A sluggish EU legislative process
can impede the ability of governments to act on salient national and international issues.
Time is a precious resource for Member States and the inability of the EU legislature to
adopt laws within set deadlines can have a damaging effect on government performance.
As the time pressure increases, Member States have a greater interest in shaping the outputs
of the EU legislature. Impatient legislators are more likely to consider alternative routes for
cooperation in order to speed-up decisions. When time is limited, issues and proposals are
more likely to be bundled together so that overall compromise could be reached.
Package deals are likely to speed up the decision-making process and legislative
decisions are likely to be fast-tracked. Legislators care not only about their successful input
over the content of legislation, but also about avoiding delays in the decision-making
process. Impatient legislators are also more likely to grant concessions to each other in
order to avoid unnecessary delay. Urgent situations induce the use of logrolling and
package deals serve as a practical solution to time pressure. Therefore, the second

hypothesis states that:

Hypothesis 2: Package deals are more likely to occur when proposals are urgent.

3.4 The Effect of Legislative Timing

Even when package deals are not possible, legislative timing is expected to affect the
opportunities of EU legislators to influence policy outcomes. Timing has been found to be
a crucial factor in bicameral decision-making (Tsebelis and Money, 1997; Binder, 1999,
2003). Delay is a prominent factor in legislative bargaining (Cox and Kernell, 1991,
Alesina and Drazen, 1991) and impatient legislators are more likely to grant concessions

(Hiroi, 2008). Impatient Member States therefore are more likely to cooperate with and to
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grant concessions to the EP in return for a fast-track decision. The European Parliament is
more likely to realize its legislative demands in return for not using its power to delay an
opinion. In contrast, when the EP is relatively more impatient about the conclusion of a
legislative deal, it is in a weaker bargaining position. Therefore, urgency matters and the
relative impatience of a legislative chamber will have an effect on its influence over policy
outcomes.

Time pressure can shadow the procedural power rules of the EU’s consultation and
co-decision procedures. Delay and impatience may increase the power of a legislative actor
beyond the procedural power allocation found in the treaties. Therefore, although the
European Parliament is very limited in its legislative powers in the consultation procedure,
legislative timing may reduce the options of the Council. Delay can therefore increase the
legislative influence of the European Parliament vis-a-vis the Member States. Similarly,
although the European Parliament is considered to be an equal co-legislator with the
Council in the co-decision procedure, legislative timing may reduce its decision options.
Parliamentary impatience is likely to increase the legislative influence of the Council vis-a-
vis the EP.

The rest of the chapter examines the effects of package deals and timing on EU
legislative outcomes. The argument is presented from the viewpoint of the European

Parliament. The hypotheses that follow are about the EP’s legislative influence.

Package Deals and Legislative Timing in Different Procedural and Policy Contexts
The following section examines the interaction of the two legislative chambers in three
different contexts: the consultation procedure, the codecision procedure and across policy
areas. Legislative package deals and timing are analysed under different procedural and
policy circumstances in order to explore in detail their possible effects on the legislative

influence of the European Parliament.
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3.5 Legislative Package Deals and Timing in the Consultation Procedure

In the consultation procedure, the Council is the main decision-making body (see Chapter
). Formally, the European Parliament can propose amendments to Commission proposals,
but the Member States in the Council have no obligation to accept these. The Member
States must consult the EP of its opinion, but the Council can decide whether to incorporate
the EP amendments in its final text. Hence, the Council can completely ignore the EP’s
preferences. Formally, in the consultation procedure the EP has limited legislative powers
in relation to the Council. Informally, two factors allow the EP legislative influence in this

procedure: a) package deals and b) legislative delay.

1) Legislative Package Deals in the Consultation Procedure
The consultation procedure allows the Council to decide on legislation without having to
incorporate the EP’s amendments in the legislative text. What kind of a package deal could
there be in the consultation procedure? What can the European Parliament offer in
exchange to the Council and receive concessions? First, the European Parliament can link
its consultation opinions to proposals in co-decision. In co-decision, the Council must
collaborate with the EP for a proposal to become law. The Parliament may refuse to
cooperate under co-decision if the Council disregards the EP position under consultation.
If the Parliament can trade its support in co-decision for support in consultation,
then it is more likely to obtain concessions from the Council. By linking proposals from the
two legislative procedures, the EP can block progress on whole packages of legislation.
Faced with several blocked proposals, the Council is likely to reconsider its position and
allow concessions in favour of Parliament’s preferred outcome. Linking strategies can be
used by a rapporteur, who is involved in negotiations on proposals falling in both co-
decision and consultation. Linkage can also be used by closely cooperating rapporteurs

from different EP committees, who coordinate the blockage of proposals under both
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procedures. In addition, if rapporteurs fail to negotiate a successful package exchange with
the Council, party leaders may step in and take over the negotiations. Despite the formal
consultation procedures, the linkage of proposals can confine the options available to the
Council and allow the EP greater legislative influence.

An EP committee rapporteur (in cooperation with other rapporteurs or party
leaders) may choose to refuse to issue the committee report unless the Council considers it
as part of a package of proposals. The Council has an incentive to enter package deal
negotiations for two reasons. First, the Council and the EP are interdependent under co-
decision and an EP refusal to cooperate under co-decision may have detrimental effects on
the policy outcome. Hence, the Council may find it profitable to exchange its support for
the EP’s demands under consultation in order to ensure the EP’s support for the Council’s
preferred policy outcomes in co-decision. Second, the Member States may be impatient
about the decision on the consultation proposal and time may be pressing the Council to
offer its support for the EP’s demands in exchange for an instant EP opinion. Package deals

are expected to increase the legislative influence of the European Parliament. Therefore:

Hypothesis 3: Package deals increase the likelihood of European Parliament success in

influencing legislative outcomes in the consultation procedure.

2) The Effect of Timing in the Consultation Procedure

As indicated earlier, in the consultation procedure the Council can formally neglect
Parliament’s amendments to legislation. The EP is not a co-decisive legislator, but only a
consultative body. Hence, the EP has little to lose if it does not act in a timely manner and
it does not have an incentive to favour accelerated decision-making. Because the treaty
does not set a consultation procedure deadline, the Parliament has the option to delay its

opinion until it decides otherwise. The EP has an incentive to delay the vote on its position
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in order to obtain concessions from the Council. The EP’s power of delay is a bargaining
tool, especially when the Member States in the Council are impatient about passing a
legislative act. Therefore, despite its limited formal powers, legislative delay can
informally increase the European Parliament’s influence over legislative outcomes in the
consultation procedure. As delay cannot occur without an EP majority voting in favour of
it, a united Parliament is a crucial condition for the exercise of the power of delay. The
rapporteur is expected to be the key figure in the exercise of the EP’s ‘power of delay’ in
order to ensure majority in plenary supporting delay.

The EP’s power to delay dates back to the Isoglucose ruling, which stipulates that
the Council cannot adopt a decision until the Parliament has delivered its opinion. The
European Court of Justice confirmed the importance of the EP’s opinion under consultation
in the Roquette Freres® and Cabotage 11*® rulings. The ECJ stated that disregard of
Parliament’s consultation made the legislative measures void. Because the treaty does not
set a consultation procedure deadline, some authors have understood the lack of a
procedural deadline as granting the EP an ‘indefinite power of delay’ (Scully, 1997, p.
235). However, the ECJ has set certain limits on the EP’s right to exercise its delay powers.
In the General Tariff Preferences®’ ruling, the Court stated that the Parliament should not
abuse its right of consultation and should fulfil its ‘obligation to cooperate sincerely with
the Council’ (Chalmers et al, 2006, p. 147).

The EP’s Rules of Procedure specify two routes through which the Parliament can
delay its final opinion on a legislative proposal. First, the EP can decide to refer a proposal
back to committee due to a rejection of a Commission proposal (Rule 52 (3)): The
Parliament rejects the Commission proposal in its entirety, invites the Commission to
withdraw the proposal, but the Commission refuses to do so. The rapporteur (or committee

chair) proposes to the plenary not to issue a final opinion and refers the proposal back to

% Case 138/79 Roquette Freres v Council (1980) ECR 3333.
% Case C-65/90 Parliament v Council (1992) 1-4593.
%7 Case C — 65/93 Parliament v Council (1995) 1-643.
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committee for further consideration®. Second, the EP can decide to refer a proposal back to
committee when its amendments are not accepted in full by the Commission (Rule 53 (2)):
The Parliament approves the Commission proposal with amendments, but the Commission
does not accept all of them. The rapporteur (or committee chair) proposes to the plenary
not to issue a final opinion and refers the proposal back to committee for further
consideration®.

Depending on the importance attached to an issue by the Council and the
Commission, the European Parliament may be able to exploit its power to delay in order to
obtain benefits in the decision-making process. First, through delay the Parliament may be
able to find its demands incorporated in the final legislative text. Second, delay allows
MEPs to negotiate informally with the Council and often to get a better deal through
informal meetings. Third, delay gives an additional reading to the consultation procedure.
The EP signals its position to the Council and the Commission, but refrains from issuing an
opinion, so that another round of legislative negotiations can take place. Overall, legislative
delay is likely to increase the EP’s chances of influencing proposals under consultation.

This leads to the hypothesis:

Hypothesis 4: Legislative delay increases the likelihood of European Parliament success in

influencing legislative outcomes in the consultation procedure.

® Rule 52(3) “If the Commission does not withdraw its proposal, Parliament shall refer the matter back to
the committee responsible without voting on the draft legislative resolution. In this case, the committee
responsible shall, orally or in writing, report back to Parliament within a period decided by Parliament
which may not exceed two months.”

% Rule 53(2) “Where the Commission announces that it does not intend to adopt all Parliament's
amendments, the rapporteur of the committee responsible or, failing him, the chairman of that committee
shall make a formal proposal to Parliament as to whether the vote on the draft legislative resolution should
proceed. Before submitting this proposal, the rapporteur or chairman of the committee responsible may
request the President to suspend consideration of the item. Should Parliament decide to postpone the vote, the
matter shall be deemed to be referred back to the committee responsible for reconsideration.”
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3.6 Legislative Package Deals and Timing in the Co-decision Procedure

In the co-decision procedure, the two legislative chambers have the power to propose and
veto amendments. Formally, they must both agree on the content of legislation before a
proposal can be adopted. The co-decision procedure, therefore, allows equal opportunities
to both actors to influence legislative outcomes. The European Parliament and the Council
are interdependent, because one chamber cannot decide without the consent of the other.
Two factors are likely to increase the European Parliament’s legislative influence in the co-

decision procedure: a) package deals and b) Council impatience.

1) Legislative Package Deals in the Co-decision Procedure

In order to reach compromise in co-decision, Member States in the Council may find it
profitable to trade support for some issues in return for the EP’s cooperation on other
issues. EU legislators choose to trade policy packages in order to speed up their daily
legislative work. Through the linkage of issues and proposals in package deals both the
Parliament and the Council can obtain their most preferred items on the legislative agenda
and compromise some of the other issues. Therefore, some legislative deals reached in co-
decision can be highly profitable for the European Parliament.

The EP can be more successful in co-decision when it negotiates several acts in a
package and treats them as one during the legislative process. The Parliament may refuse to
cooperate with the Council on a proposal until the Member States respect the EP position
on another co-decision proposal. Faced with several blocked proposals in a package, the
Council is likely to reconsider its position and allow concessions closer to Parliament’s
preferred outcome. If the EP can trade its support on one issue for support on another, then
itis more likely to get concessions from the Council. What motivates the enforcement of a

package deal in co-decision?
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Co-decision gives the Council and the Parliament equal legislative powers. Both
sides have incentives to enter package deals as the inability of one of the chambers to agree
to a compromise text results in deadlock. The Council and the EP are interdependent under
co-decision and each house has an interest in a package deal. Impatience can also play a
role as time may be pressing each of the houses to offer support for the other chamber’s
demands in exchange for an early agreement under co-decision. Package deals are expected

to increase the legislative influence of the EP. This leads to the fifth hypothesis.

Hypothesis 5: Package deals increase the likelihood of European Parliament success in

influencing legislative outcomes in the co-decision procedure.

As was discussed above, trialogues are increasingly employed in the co-decision
procedure because they provide the structural framework for inter-international exchange.
While legislative package deals are expected to be profitable for the European Parliament,
there is no reason to believe that trialogues will increase the EP’s legislative success in co-
decision. Trialogues are institutional arrangements, which serve as mechanisms for
exchange of information about the policy positions of each chamber. Trialogues provide
the institutional framework for capturing gains from exchange in the EU legislature.
Trialogues facilitate cooperation among EU legislators and provide acommon platform for
negotiations. The mere participation at a trialogue, however, does not affect the legislative
influence of a chamber. The package deal agreement negotiated at this trialogue is what

affects legislative outcomes. This leads to the sixth hypothesis:

Hypothesis 6: Trialogues do not increase the likelihood of European Parliament success in

influencing legislative outcomes in the co-decision procedure.
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2) The Effect of Timing in the Co-decision Procedure

First readings in the co-decision procedure resemble the consultation procedure —there are
no procedural deadlines for the delivery of an opinion. As in consultation, the European
Parliament also has the option to delay its opinions before first readings in co-decision.
Therefore, it is important whether the Council or the Parliament is more impatient about the
passage of legislation. If Member States are impatient about the conclusion of a legislative
proposal, the Council is more likely to cooperate with the Parliament in return for an early
agreement. Even under co-decision, the European Parliament is expected to realize many of
its legislative demands in return for not using its power to delay an opinion.

While first readings set no time limits and the EP can delay its legislative opinion,
second reading negotiations follow a strict deadline. In addition, second reading
amendments, unlike those at first reading, require an absolute majority of MEPs in favour
in order to pass. Although the European Parliament has the ability to use its veto in third
reading, going all the way to conciliation involves high costs for the EP in terms of time
and institutional resources. Therefore, Council impatience is expected to increase the EP’s

chances of influencing proposals under co-decision. This leads to the seventh hypothesis:

Hypothesis 7: Council impatience increases the likelihood of European Parliament success

in influencing legislative outcomes in the co-decision procedure.

3.7 The Effect of Legislative Package Deals Across Policy Areas

The previous two sections argued that package deals and legislative timing are likely to
increase the European Parliament’s influence over legislative outcomes in the consultation
and co-decision procedures. What is the effect of legislative package deals beyond the

procedural context? Logrolling allows the European Parliament to gain legislative presence
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in the EU’s distributive policy areas. Contrary to the conventional understanding that the
EP’s legislative influence is confined within regulatory policy areas (Judge et al., 1994;
Burns, 2005), legislative package deals allow the European Parliament to influence
distributive policy outcomes.

Package deals reduce the ability of individual MEPs to participate fully in
legislative bargaining with the Council. Logrolls are typically fast-tracked and they do not
allow a large number of MEPs to participate, deliberate and include amendments to
package compromise texts. Package deals also make the legislative process less transparent
as they are usually agreed informally between a select number of representatives from the
EP and the Council. However, package deals benefit the EP as a legislative institution.
Through package deals, the Parliament gains legislative presence in some of the EU’s most
expensive policy areas.

It was argued earlier that package deals are more likely to take place on distributive
proposals. Policy areas that involve a large proportion of distributive proposals are
therefore more likely to be marked by package deals. Although Member States retain
control over the financial aspects of proposals in the EU’s distributive policies, the
European Parliament gains further opportunities for legislative influence as a side payment.
In exchange for allowing Member States control over budgetary issues in legislation, the
European Parliament gains increased institutional powers in distributive areas. Therefore,
the value added of package deals for the EP is its legislative presence in policy areas from

which it has been traditionally excluded. Therefore, the eighth hypothesis is:

Hypothesis 8: Package deals increase the likelihood of European Parliament success in

influencing distributive policy areas.
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Gains in Institutional Powers for the European Parliament
What are the specific profits for the European Parliament from its repeated engagement in
package deals with the Council? A core assumption of the thesis is that funding and
budgetary matters are highly salient issues for governments. As package deals usually take
place on distributive proposals, the stakes are very high and Member States are particularly
interested in the budgetary terms of legislation. In exchange for allowing the Member
States to realize their budgetary and policy preferences, the European Parliament gains
additional institutional powers through logrolls. Hence, through logrolling the EP gains
institutional powers. Such concessions are not assumed to be costly for Member States and
this may be one of the motivations for the Council’s willingness to offer such institutional
side-payments to the EP. Despite their seemingly less substantial value, the European
Parliament is able to exploit such institutional capabilities to extend its legislative powers.

The institutional powers the EP gains through package deals are different to the
formal institutional powers assigned by treaty reform. Institutional powers here are those
administrative powers the EP gains as additions to legislative deals. Such institutional
powers include the ability of the EP to receive reports and to be consulted by the
Commission and the Council on the implementation; the right to question the directors,
boards and members of EU bodies as well as to oversee the activities of EU agencies;
greater involvement in some policy areas, as well as a greater role in comitology
committees. In contrast to the formal treaty increases in its institutional powers, package
deals allow the European Parliament to obtain administrative rights, which ease the EP’s
more pronounced involvement in a broader range of policy areas.

First, the European Parliament often requires and gains the right to receive reports
by the Commission and the Council. Examples of gains in such institutional powers can be
found in numerous cases - the Trans - European Networks case (COD/2001/0296), the

Fight Against Organised Crime case (CNS/2000/0817), the Development Cooperation case
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(COD/2006/0116), the Maritime Transport case (COD/2003/0089) as well as the European
Maritime Safety Agency case (COD/2005/0098). Second, the EP may often gain the right
to question the directors, boards and members of EU bodies. Examples of such institutional
gains can be found in the European Monitoring Centre for Drugs and Drugs Addition case
(COD/2005/0166), the European Training Foundation case (CNS/2002/0171), the
European Agency for Health and Safety case (CNS/2002/0178), the European Food Safety
Agency case (COD/2002/0179), the European Environment Agency case
(COD/2002/0169), the EU Agency for Fundamental Rights case (CNS/2005/0124), and the
Community Fisheries Control Agency case (CNS/2004/0108). During the negotiations on
these proposals the European Parliament gained the right of scrutiny over the Agencies’
activities, the right to receive annual reports by their directors as well as the right to
overview the appointment of their board and directors.

In addition, the EP often receives as a side payment the right of further involvement
in some policy areas. Examples of such institutional gains can be found in the Animal
Diseases and Public Health case (COD/2004/0270B) and the Peace Process case
(CNS/2000/0042) where the EP was granted greater involvement in the future development
of these policies. Although such increases in the EP’s further policy involvement are rather
general, the EP may later exploit these institutional gains to increase its legislative
influence in policies where it has been traditionally weak. Finally, the EP may require and
receive as a concession from the Council a stronger role in comitology committees.
Examples of such institutional gains can be found in the co-decision Spirit Drinks case
(COD/2005/0028) as well as the European Financial Markets case (COD/2001/0086).
Therefore, the EP’s institutional gains from its involvement in package deals are different
to and less substantial than the formal institutional gains found in treaty provisions.
Nevertheless, such administrative capabilities strengthen the EP’s presence in EU policy-

making and may prove substantial in the long-run.
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When the two chambers attach different preference intensities to issues, trade is
possible and logrolls can be profitable for both the Council and the EP. The thesis assumes
that budgetary issues are much more salient to Member States than the institutional powers
they give in exchange to the EP. Member States’ preferences are expected to be much more
intense about issues such as spending, financing, and funding for programs and Community
actions than they are about institutional issues such as the EP’s ability to monitor and
control the establishment of new bodies, parliamentary scrutiny, or the writing of reports.
On the other hand, MEPs are assumed to value highly an increase in the institutional

powers of their chamber. This leads to the last hypothesis:

Hypothesis 9: Package deals increase the likelihood of European Parliament success in

gaining institutional powers.

Gains in Agenda - Setting Powers for the Commission

The story of EU lawmaking through package deals is centred around two actors — the
Parliament and the Council. Package deals allow the EP and the Member States certain
gains. In addition, the Commission, which is left out of the process of inter-chamber
bargaining, also has something to gain from the enforcement of informal commitments in
package legislation. Beyond the proposal stage, the Commission has limited access to
information and can often be excluded from negotiations between the Council and the EP.
This is generally true for the co-decision procedure, but in logrolling situations, this can
also be true for the consultation procedure. However, the Commission can influence
legislative outcomes through its ability to propose package legislation. It can influence
legislative outcomes by proposing packages in the first place. If it proposes several pieces
of legislation simultaneously and treats them as a package, the Commission structures the

negotiations between the EP and the Council in a logrolling framework. By fostering
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logrolling situations, the Commission regains its institutional presence in EU decision-
making. By identifying bundles of issues and/or proposals as a package, the Commission
increases its ability to affect legislative outcomes. The Commission includes issues that

would otherwise be unable to pass through on single proposals.

3.8 Summary of the Argument and Empirical Implications

The development of legislative package deals in EU decision-making allows the Council
and the Parliament to exchange support for their preferred policy outcomes. Given their
interdependence, different preference intensities, repeated interactions in lawmaking, and
their ability to conclude and enforce informal commitments, EU legislators find it
profitable to cooperate through package deals.

The thesis argues that there are two conditions for the use of package deals in the
European Union legislature: the distributive nature of legislative proposals, and their
urgency. The key argument is that package deals allow Member States to establish control
over the budgetary aspects of legislation and to ensure its speedy adoption. In exchange,
the European Parliament receives further opportunities for legislative influence, increased
institutional powers, and access to some of the EU’s most salient policy areas.

Trialogues are institutionalized at the inter-cameral level to facilitate information
exchange and to capture gains from trade. Trialogues provide the institutional structure for
legislative exchange between the Parliament and the Council. Their informal nature allows
EU legislators to exchange favours during the decision-making process and to negotiate
acceptable to both sides deals, thus avoiding gridlock. Trialogues offer the institutional
setting in which governments and MEPs overcome the distinct clashes of their ideological,
political and policy preferences in the creation of EU legislation.

In addition to package deals, the thesis argues that legislative timing affects EU

policy outcomes. Time pressure can shadow the procedural power rules of the EU’s
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legislative procedures. Delay and impatience may increase the power of a legislative actor
beyond the procedural capabilities allocated by the treaties. Package deals and timing are
placed under different procedural and policy circumstances in order to explore in detail
their possible effects on the legislative influence of the EP.

The argument has three core elements. First, package deals and legislative delay are
expected to increase the legislative influence of the European Parliament in the
consultation procedure. By linking issues and proposals in the consultation procedure and
delaying its opinion, the EP extracts legislative concessions from the Council. Second,
package deals and Council impatience are expected to increase the legislative influence of
the European Parliament in co-decision. By linking issues and proposals in the co-decision
procedure and cooperating with an impatient Council, the European Parliament extracts
legislative concessions from the Member States.

Third, package deals are expected to increase the legislative influence of the
European Parliament in distributive policy areas. When it comes to funding and budgetary
matters, Member States are less open to negotiations. However, through package deals the
EP gains access and legislative presence in policy areas from which it has traditionally
been excluded. In exchange for allowing Member States to realize their budgetary and
policy preferences, the European Parliament gains additional institutional powers in the
EU’s distributive policy areas.

Overall, logrolling allows the Member States to control the policy agendas they
value the most, and in exchange to offer side payments to the European Parliament for its
cooperative behaviour. In exchange for supporting the Council’s policy and budgetary
preferences, the EP gains further legislative influence and institutional presence in policy
areas from which it is otherwise excluded or formally weak. The Commission also gains
from the enforcement of inter-cameral package deals. The Commission facilitates such

institutional mechanisms, because it gains closer access to the decision-making process.
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Table 3.1 summarizes the hypotheses derived from the argument in this chapter. It

outlines the chapters where the hypotheses will be tested empirically.

Table 3.1 Summary of Hypotheses
Tested in:

I. Why Package Deals In the European Union Legislative Process?

Hypothesis 1: Package deals are more likely to occur when legislative Chapter V
proposals are distributive.
Hypothesis 2: Package deals are more likely to occur when legislative Chapter V

proposals are urgent.

I1. The Effects of Legislative Package Deals and Timing: Consultation Procedure

Hypothesis 3: Package deals increase the likelihood of EP success in  Chapter VI
influencing legislative outcomes in the consultation procedure.
Hypothesis 4: Legislative delay increases the likelihood of EP success in  Chapter VI

influencing legislative outcomes in the consultation procedure.

I11. The Effects of Legislative Package Deals and Timing: Co-decision Procedure

Hypothesis 5: Package deals increase the likelihood of EP success in  Chapter VII
influencing legislative outcomes in the co-decision procedure.
Hypothesis 6: Trialogues do not increase the likelihood of EP success in  Chapter VII
influencing legislative outcomes in the co-decision procedure.
Hypothesis 7: Council impatience increases the likelihood of EP success Chapter VII

in influencing legislative outcomes in the co-decision procedure.

IV. The Effects of Package Deals on EU Legislative Outcomes: Policy Areas
Hypothesis 8: Package deals increase the likelihood of EP success in Chapter VIII
influencing distributive policy areas in the EU.

Hypothesis 9: Package deals increase the likelihood of EP success in  Chapter VIII

gaining institutional powers.

95



This chapter proposed a theory of inter-chamber logrolling and outlined a three-
stage decision-making process under the co-decision and consultation procedures. In the
following chapters, the hypotheses outlined here will be tested empirically. The empirical
chapters test the main argument of the thesis that package deals and urgency increase the
legislative influence of the European Parliament across legislative procedures and policy
areas. This argument is tested in three different contexts: a) the consultation procedure, b)
the co-decision procedure, and c) across policy areas and time.

In Chapters V, VI, and VII and VIII these claims are applied to all legislation
decided in the co-decision and consultation procedures in the period 1999 — 2007. These
chapters illustrate why informal agreements matter for EU legislative politics, how they are
enforced between the European Parliament and the Council of Ministers, and to what
extent they affect the legislative influence of the European Parliament.

Chapter V tests the conditions that lead to logrolling in the EU. It studies why
package deals are enforced between the European Parliament and the Council of Ministers.
Chapter VI, VII and VIII test the argument that package deals increase the legislative
influence of the European Parliament. These chapters explore the effect of logrolling on
legislative outcomes in the EU. Chapter VI tests the argument in the consultation
procedure; Chapter VI tests the argument in the co-decision procedures; and Chapter V1II
tests the argument across all EU policy areas and time.

If the argument presented here is supported empirically, the following chapters
should illustrate that the European Parliament frequently engages in informal deals with the
Council of Ministers under the co-decision and the consultation procedures. Moreover, the
chapters should find empirical evidence that the European Parliament gains further
legislative influence from its involvement in logrolling with the Council of Ministers.

Chapter IV provides an overview of the data and methodology used in the analysis.
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CHAPTER 4 : METHODOLOGY, DATA AND MEASUREMENT

The previous chapter developed an argument about package decision-making in the EU
legislative process. This chapter discusses the data and the methodology used to test the
empirical predictions of the argument. The chapter reviews the data analysed, the sources
for these data, the operationalization of the variables used in the statistical analysis and the
choice of case studies. The main goal of the empirical chapters is to evaluate the
predictions of the argument, as outlined in Chapter Ill, and to compare the results with
theoretical predictions found in the existing literature.

The thesis examines EU legislative politics in the period 1 May 1999 — 30 April
2007. The complete data set consists of all 1465 legislative proposals proposed and adopted
between 1 May 1999 and 30 April 2007. These include 540 co-decision proposals and 925
consultation proposals. The data were collected from the publicly available official
European Union databases: the European Parliament’s Legislative Observatory, the
Council of Ministers” Document Register and the European Commission’s Pre-Lex
Legislative Database. The empirical analysis uses two methodologies: quantitative
statistical analysis and qualitative case studies.

A major strength of the thesis is that the data analysed cover all completed
legislative proposals in the period 1999 — 2007. This reduces any errors that might occur
due to selection bias and sampling (King et al., 1994, 128). The publicly available data
make the study easily replicable. The dataset was compiled manually. Although many of
the variables (such as legislative proposal ID; name and political affiliation of the
rapporteur; reading; procedure; policy area; and EP committee) can be downloaded with an
automated script, the manual compilation of the dataset has several benefits. First, the
manual data collection allowed for a more thorough understanding of the EU legislative
process. Second, it helped the finding of new patterns not informed by previous research.

Third, some errors in the EU databases were identified and corrected.
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4.1 ldentifying Package Deals in the EU Legislative Process

If package deals are informal, how could one trace these and find evidence for their
existence? One of the most important features of legislative package deals is that despite
their informal character, they have to be officially approved through voting by each of the
EU legislative chambers. These informal bargains need to be enforced by the European
Parliament and the Council of Ministers. Any agreements made between the
representatives of the institutions, have to go through the formal legislative process in order
to become law. Informal bargains made between the Council and the Parliament are
therefore binding and their representatives have to commit to pass and enforce them
without further amendments within their respective institutions.

This feature of package lawmaking requires that package deals are clearly identified
within the legislative process, so that they can be passed as block votes without additional
amendments. Each of the legislative institutions keeps records of informal inter-chamber
negotiations and the progress on them. The Council of Ministers’ document register is a
particularly good source on package compromises and informal trialogues. The working
documents of the Council clearly indicate the frequency and scope of informal inter-
chamber negotiations with the Parliament. Contentious issues are identified, as well as the
terms of package compromises.

The use of package deals in the co-decision and consultation procedures was traced
through the Council’s Document Register and the European Parliament’s Plenary Debates
and Summaries of Sittings (available through the EP Legislative Observatory). A proposal
was counted as a package deal proposal only if there was written evidence of a negotiated
compromise package on a single legislative proposal or on several legislative proposals
between the Council and the EP. Both the Council’s Document Register and the European
Parliament’s Legislative Observatory contain enough data so that package deals can be

traced and researched systematically.
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4.2 Structure of the Complete Dataset

The dataset used in the analysis is structured hierarchically across four levels: time, policy
areas, proposals and issues. The complete dataset consists of 2369 issues i, which are part
of 973 legislative proposals j, which are part of 19 policy areas k, and 8 legislative years I.

Each of these structural components of the dataset is discussed here.

A. Time: 1 May 1999 — 30 April 2007
The period under study covers eight legislative years. It covers the full 1999 — 2004
legislature and three years from the 2004 — 2009 legislature. Each year starts on 1 May and
ends on 30 April. By studying all legislative proposals decided since 1999, the thesis
controls for two factors. First, it studies proposals that were decided through the co-
decision procedure, as amended by the Amsterdam Treaty (co-decision II). Second, the
thesis controls for any effects of enlargement by including proposals decided since 2004.
By including the time level in the analysis, the thesis explores whether the use of legislative

package deals and their effect on policy outcomes vary from year to year.

B. Policy Areas
As discussed in Chapter 1, the policy area context is expected to affect legislative outcomes
in the European Union (Judge et al., 1994; Shackleton, 2000; Burns, 2005; Thomson and
Hosli, 2006). What constitutes a policy area? The definition of a policy area will have a
clear effect on the results of the analysis. The existing studies of EU legislative politics that
analyze the effect of policy areas, define policies according to the European Parliament’s
drafting committees. For example, if the EP’s Committee on Civil Freedoms, Justice and
Home Affairs is drafting a legislative proposal, the proposal would be assigned to the
policy area of Justice and Home Affairs. However, this methodology can lead to inaccurate

results. First, such a definition of policy areas can bias the results due to the existing
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competition in the European Parliament among EP committees for certain proposals.
Strong committees may draft proposals in policy areas not directly falling within their
expertise. Second, it is an increasing practice for legislative proposals to be drafted not by
one, but by several cooperating EP committees. Third, due to time pressure legislative
proposals may be assigned to EP committees with less workload, despite the fact that the
proposal does not fall within their particular policy expertise.

Therefore, the definition of a policy area according to the EP drafting committee is
not appropriate. Nor is the definition of a policy area according to the Council approving a
legislative proposal. A Council on Justice and Home Affairs can adopt proposals on Justice
and Home Affairs as well as proposals in any other policy area. For example, a proposal on
Air Transport can equally be adopted by a Council on Justice and Home Affairs and a
Council on Agriculture.

The definition of policy areas according to the Commission’s structure is more
accurate. Policy areas are defined according to the Commission’s Directorate - Generals
proposing the legislation. Legislative proposals originating from the same DG are closely
linked. This definition does not concern the internal structure of the European Parliament
or the Council of Ministers. The EU legislative institutions decide proposals within the
policy domains defined by the Commission.

As Table 4.1 demonstrates several EP committees write reports within the same
policy area. For example, in the policy area of Budgets, legislation in the Parliament was
dealt with by four different committees: the Committees on Budgets, Budgetary Control,
Culture and Education, and Economic and Monetary Affairs. Moreover, in the policy area
of Health and Consumer Protection, legislation in the EP was dealt with by seven different
committees: the Committees on Agriculture and Rural Development, Economic and
Monetary Affairs, Employment and Social Affairs, Environment, Public Health and Food

Safety, Fisheries, Internal Market and Consumer Protection and Legal Affairs.
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Table 4.1 Policy Areas and EP Committees Responsible for Legislation
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Policy Area (CommissionDG) v-o’ S & & & O & & Q,S & Q\o) & \Qb NS
Agriculture & Rural Development X X X
Budget X X X
Development X X X X
Economic and Financial Affairs X X X X X X
Education and Culture X X X
Employment and Social Affairs X X
Energy and Transport X X X
Enterprise and Industry X X X X X | x X
Environment X X
Eurostat, Statistical Office X X X X X X X X
External Relations X X X X X X
Fisheries and Maritime Affairs X
General Secretariat X X X X
Health and Consumer Protection X X X X | x X X
Information Society X X X X
Internal Market and Services X X X X
Justice, Freedom and Security X X X
Research X X
Taxation and Customs Union X X X

Source: Own calculations based on the 1465 legislative proposals studied in the period 1999 — 2007.
Note: Policy areas are defined according to the European Commission’s Directorate Generals proposing the legislation.
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C. Legislative Proposals

The complete dataset of 1465 legislative proposals (see Appendix I) was compiled from
information available from the three publicly available databases of the European
Parliament, the Council of Ministers and the European Commission. The list of legislative
proposals adopted and completed in the period 1 May 1999 - 30 April 2007 was obtained
from the European Parliament Legislative Observatory. The proposals were selected
through the database search function for proposed and completed legislation in this period.
Only proposals for which the legislative process had already been completed between these
two dates: 1 May 1999 and 30 April 2007, were returned*’. Therefore, the dataset does not
contain any legislative proposals listed as pending or withdrawn**. For the analysis of the
effect of package deals on legislative outcomes, it was important to have access to the final
legislative text.

Overall, 540 co-decision and 925 consultation proposals were returned by the
search. These 1465 completed legislative proposals included 309 Directives, 621
Regulations and 535 Decisions. The 540 co-decision proposals included 231 Directives,
209 Regulations and 100 Decisions. The 925 consultation proposals included 78 Directives,
412 Regulations and 453 Decisions. For each piece of legislation, the texts of the
Commission proposals, EP opinions and Council positions as well as the final texts were
read to identify the main issues involved in the proposals. Of the total 1465 completed
legislative proposals, 494 proposals passed without any proposed amendments by the
European Parliament. In assessing legislative influence, careful consideration should be
paid to only those instances in which preferences conflict, for they are the only cases in

which relative power can be observed. Therefore, the analysis focuses on the 973

% Note: All proposals returned by the database, as of October 2007, were included in the dataset. There have
been several additions to the OEIL database since then. That is why, there may be a discrepancy of around 50
proposals if a search is carried out now.

“! In this period under the co-decision procedure, there were 34 proposals listed as pending and 33 proposals

listed as lapsed/withdrawn. Under the consultation procedure, there were 68 proposals listed as pending and
67 proposals listed as lapsed/withdrawn.
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legislative proposals (470 in co-decision and 503 in consultation) to which the EP proposed
amendments. This way the contentious issues can be identified, the different policy
positions of the EP and the Council can be extracted and the terms of any resulting package
deals can be determined.

While all 1465 legislative proposals have been used in the analysis of the use of
package deals in EU legislative decision-making, the study of the EP’s influence on policy
outcomes concentrates on those 973 legislative dossiers to which the Parliament proposed
amendments. Hence, the analysis of EP legislative success ignores the 494 legislative
proposals that passed without amendments by the Parliament. One of the main reasons for
concentrating on only those proposals to which the EP proposed amendments is the fact
that the EP’s proposed changes to the text can later be compared to the final legislative text.
When the EP does not propose any amendments to legislative dossiers it is very difficult to
pinpoint and to quantify the position of the European Parliament and whether or not its
preferences are included in Commission proposals or Council texts.

The thesis, however, does not assume that silence on behalf of the EP links directly
to no influence on legislation. On the contrary, proposals that pass without amendments by
the EP may already contain the EP’s desired preferences. The Commission may well have
included the EP’s preferred issues in its initial Commission proposal and hence there may
be no need for the EP to rewrite the proposal. This may often happen in policy areas where
legislation is reintroduced and where issues have been reoccurring. The Commission may
have learnt from its previous experience in proposing legislation in such policy areas and
may already include such possible amendments in its original proposal. In addition to
finding its preference already included in Commission proposals, the EP may introduce
changes by directly negotiating with the Council so that the EP and the Council
amendments are all introduced by the Council’s amended text. If the EP assumes that a

piece of legislation will be subject to amendments in the Council, the EP representatives
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may prefer to leave the proposal in the hands of the Council, while making clear what kind
of changes the Parliament will be prepared to negotiate on. However, for the purposes of
the thesis, such cases are not analysed due to the difficulty of finding the link between past
EP amendments and Commission proposals.

It is important to note the variation in proposed amendments to legislative dossiers
across policies (see Table 5.1). The European Parliament proposes amendments under the
consultation procedure less often than it does under co-decision. The proportion of co-
decision proposals to which the EP proposed amendments was 87% (470 of 540 proposals),
whereas the proportion of consultation legislation to which the EP proposed amendments
was only 54.5% (503 of 925 proposals). Therefore, in co-decision 70 proposals passed with
no proposed amendments by the EP and in consultation 422 proposals passed with no
proposed amendments by the EP. Overall, the European Parliament proposes amendments
to 66.4% of the legislative proposals (973 of 1465) and the rest are passed subject to no
amendment.

The policy areas with the lowest proportion of amended by the European
Parliament proposals are Budget (41.7%), General Affairs (29.4%), Agriculture and Rural
Development (43.9%), Economics and Social Affairs (50.0%), External Relations (52.8%),
Taxation and Customs (53.8%). On the other hand, the policy areas with the highest
proportion of amended by the EP legislative proposals are Development (100%),
Employment and Social Affairs (86.4%), Health and Consumer Protection (84.6%),
Enterprise and Industry (82.4%), and Information Society (81.5%). While these
percentages are indicative of the activity of the EP across policy areas, activity rates do not
directly lead to EP success. It may be that EP committees that consists of more active
MEPs propose amendments to legislation more often than committees that are made up of
less active MEPs. Hence, high activity rates of proposed EP amendments do not directly

mean a greater interest of the European Parliament in some policy areas.
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D. Issues Contested by the European Parliament

The influence of the European Parliament is analyzed through the examination of the issues
the EP contested on each legislative proposal. A proposal may contain multiple issues and
the influence of the European Parliament may differ according to the issue and its nature
(Benedetto and Hix, 2007). Overall, 2369 issues were identified in the 973 amended
proposals. Why was an issue-based methodology preferred over an amendment adoption
methodology? The amendment adoption rate methodology employed by Kreppel (1999,
2002) and Tsebelis et al. (2001) has been a powerful tool in the assessment of European
Parliament legislative success. A major shortcoming of this methodology, however, is the
fact that it does not take into account the substance and quality of EP amendments®.
Recent research on EU legislative politics (Thomson et al, 2006) has pointed this out and
has suggested the issue - based approach as a more appropriate methodology for assessing
the European Parliament’s legislative influence.

The rise of package deals and informal agreements between the European
Parliament and the Council of Ministers significantly undermines the strength of the
‘amendment adoption” methodology. First, as the use of informal trialogues and package
deals has increased in recent years, many of the amendments the European Parliament
submits are the result of compromise agreements with the Council. The large number of
proposed EP amendments is very often the combination of the amendments of both the EP
and the Council. With a view to concluding the legislative process early, the two
institutions agree that all compromise amendments are included in the EP proposal. As a
result, many of the amendments submitted to the EP plenary already contain the Council

preferences. For example, in the case of the regulation on Spirit Drinks 2005/0028 (COD),

“2 For example, a single issue such as the change of a date in a legislative proposal may appear as several
amendments, because the date appears in several places in the legislative text. Therefore, the EP amendment
of “22 June 2002” replacing the text “22 April 2002” will results in as many amendments as the times the “22
April 2002” is mentioned in the text.
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the ‘rapporteur, Mr Horst Schnellhardt (EPP/ED-DE), presented a report on behalf of the
Committee on the Environment, Public Health and Food Safety containing 123
amendments...a number of informal contacts took place between the Council, the European
Parliament and the Commission with a view to reaching an agreement on this dossier at
first reading. Various political groups and individual MEPs tabled a further 26
amendments ... six amendments (amendments 126-7 and 142-5) were compromise
amendments which correspond to the compromise package that was agreed during the
informal contacts referred to above...the plenary adopted six amendments... The
amendments adopted correspond to what was agreed between the three institutions’
(Council of the EU, 2007).

Second, instead of voting on a series of amendments, the European Parliament
increasingly considers compromise texts that are submitted as a single amendment,
containing the complete legislative text. For example, in the decision of the External
Borders Fund 2005/0047 (COD) “...the rapporteur, Ms. Kudrycka (EPP/ED-PL) presented
on behalf of the Committee on Civil Liberties, Justice and Home Affairs the three draft
reports, which contained the entire text of the Commission proposals thus amended, that
correspond to the agreement reached during the informal contacts ... Contrary to previous
general practice, the reports were not composed of individually numbered amendments’
(Council of the EU, 2006b). Therefore, what may seem as a single EP amendment to the
Commission proposal, is in fact a revised version of the whole legislative proposal. In cases
when the EP resolution is submitted as a compromise text and not in the form of
amendments, it is impossible to distinguish the changes introduced by the Parliament alone.
Therefore, the analysis of the number of amendments submitted by the EP and their

adoption rate no longer offers an accurate way of measuring the EP’s legislative influence.
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Breaking the proposals to the contested issues offers an alternative for the analysis
of the EP’s legislative influence. Both the EP and the Council provide summaries of the
main issues discussed during the course of the negotiations. Therefore, it is possible to
identify the issues the European Parliament contests in each proposal and to trace whether
the EP’s demands on these issues have been included in the final text. The issues were
classified in four categories: 1) budgetary issues, 2) policy substance issues, 3) fundamental
rights issues and 4) institutional powers issues. On each piece of legislation, the decision-
making process was traced from the initial Commission proposal, the debates in the EP
committees and plenary, the decision-making process within the Council, any informal
Council-EP negotiations, the formal positions of each legislative institution and the final

Council legislative act.

Table 4.2 Classification of Issues According to Issue Type

Type of Issues Contested by the EP

Total Policy Budgetar Fundamental Institutional
Substance 9 y Rights Powers
Total proposals 973
Total Issues 2369 1528 256 269 316
(%) of total (64.5) (10.8) (11.4) (13.3)
Co-decision Proposals 470
Co-decision Issues 1567 1080 146 196 145
(%) of total (68.9) (9.3) (12.5) (9.3)
Consultation Proposals 503
Consultation Issues 802 448 110 73 171
(%) of total (55.9) (13.7) (9.1) (21.3)

Source: Own calculations

The issues were classified in the four categories according to the following criteria:
1. Budgetary issues: These issues included EP demands for higher or lower spending by the
Commission or the Member States, co-financing, funding for specific urgent matters;
funding for specific programmes, budgetary undertakings by some Member States and not

others, financial declarations, etc.
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2. Policy substance issues: Such issues included EP demands for the extension or the
limitation of the scope of the legislation, the introduction of further clarifications on the
definitions and terms; requirements for in-depth impact assessments of the policy area;
addition of clauses, specific for the subject field.

3. Fundamental rights issues: These issues were EP demands for human rights,
transparency, privacy, and asylum. They include EP demands for data protection,
references to the Charter of Fundamental Rights, human rights conventions, protection of
citizens and third-country nationals, children’s rights.

4. Institutional powers issues: These issues were EP demands for the establishment or the
increase of the legislative powers of the European Parliament. The European Parliament
may demand a greater role for the EP in the policy area; ability to monitor and control the
establishment of new bodies; Parliamentary scrutiny of Council activities; reports by the

Commission and the Council, submitted to the EP periodically.

4.3 Sources: Publicly Available Databases of the EU Institutions

A. European Parliament Legislative Observatory: http://www.europarl.eu

The first source of information for the thesis’ empirical analysis is the European Parliament
Legislative Observatory OEIL. It contains information on individual legislative proposals,
their progress and their legislative procedure. The Legislative Observatory also provides a
useful gateway to internal EP sources such as committee documents and political group
websites. This database provides direct links to Commission proposals, committee texts,
rapporteurs’ opinions and EP positions at the various stages of the legislative procedures as

well as committee and plenary votes.
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B. Council of Ministers Public Register: http://www.consilium.eu

The second source of information is the Council of Ministers Public Document Register. It
contains information on individual legislative proposals, and the various versions of the
Council texts before a Council decision is reached. The Council’s Document Register
contains various versions of the Presidency compromises, internal communications
between the Presidency and Member States, outcomes of EP decisions, and Commission
communications. Most of the documents used were directly available online from the
Council’s Document Register. Some of the internal Council documents, however, were
obtained via email from the Council’s Services. These documents are available upon

request.

C. The European Commission’s Pre-Lex Database: http://prelex.europa.eu

The third source of information is the European Commission’s Prelex Database. It allows
users to follow the EU inter-institutional decision-making process online and it contains
direct links to both European Parliament and Council documents. The database details all
legislative procedures opened by official documents (proposals, recommendations,
communications etc.) transmitted by the Commission to the Council and the Parliament and

to other institutions and bodies.

D. Plenary Debates and Speeches at the European Parliament

The European Parliament plenary debates and speeches were also used in the analysis. All
European Parliament debates for the period 1 May 1999 — 30 April 2007 are available in
written form from the European Parliament website. For the above period, 485 plenary
debates took place. The minutes and speeches in all of these debates were reviewed. In
addition to the speeches of individual members, the plenary debates contain information on

MEPs’ political group affiliation and nationality.
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Table 4.3 Plenary Debates Followed: 1 May 1999 — 30 April 2007

Month Year Plen_ary Dates of_PIenary Month Year Plen_ary Dates of_PIenary
Sessions Sessions Sessions Sessions
May 1999 4 3,4,5,6 May 2003 4 12,13,14,15
June 1999 - - June 2003 7 2,3,4,5,18,19,30
July 1999 4 20,21,22,23 July 2003 3 12,3
August 1999 - - August 2003 - -
September | 1999 5 13,14,15,16,17 September | 2003 8 1,2,3,4,22,23,24,25
October 1999 10 4,5,6,7,8,25,26,27,28 October 2003 6 8,9,20,21,22,23
November 1999 7 3,4,15,16,17,18,19 November 2003 6 5,6,17,18,19,20
December 1999 7 1,2,13,14,15,16,17 December 2003 6 3,4,15,16,17,18
January 2000 5 17,18,19,20,21 January 2004 6 12,13,14,15,28,29
February 2000 7 2,3,14,15,16,17,18 February 2004 6 9,10,11,12,28,29
March 2000 9 1,2,13,14,15,16,17,29,30 March 2004 7 8,9,10,11,29,30,31
April 2000 5 10,11,12,13,14 April 2004 5 1,19,20,21,22
May 2000 7 3,4,15,16,17,18,19 May 2004 4 3,456
June 2000 4 13,14,15,16, June 2004 - -
July 2000 5 3,4,5,6,7 July 2004 3 20,21,22,23
August 2000 - - August 2004 - -
September | 2000 7 4,5,6,7,8,20,21 September 2004 4 13,14,15,16
October 2000 10 2,3,4,5,6,23,24,25,26,27 October 2004 6 13,14,25,26,27,28
November 2000 7 13,14,15,16,17,29,30 November 2004 4 15,16,17,18
December 2000 5 11,12,13,14,15, December 2004 6 1,2,13,14,15,16,
January 2001 5 15,16,17,18,31 January 2005 6 10,11,12,13,26,27
February 2001 6 1,12,13,14,15,28 February 2005 4 21,22,23,24
March 2001 5 1,12,13,14,15 March 2005 4 7,8,9,10
April 2001 4 2,345 April 2005 6 11,12,13,14,27,28
May 2001 8 2,3,14,15,16,17,30,31 May 2005 6 9,10,11,12,25,26
June 2001 4 11,12,13,14 June 2005 6 6,7,8,9,22,23,
July 2001 4 2,345 July 2005 4 4,5,6,7
August 2001 - - August 2005 - -
September | 2001 7 3,4,5,6,12,19,20 September | 2005 8 5,6,7,8,26,27,28,29
October 2001 8 1,2,3,4,22,23,24,25 October 2005 6 12,13,24,25,26,27
November 2001 6 12,13,14,15,28,29 November 2005 5 14,15,16,17,30
December 2001 5 10,11,12,13,17 December 2005 5 1,12,13,14,15
January 2002 4 14,15,16,17 January 2006 4 16,17,18,19
February 2002 6 4,5,6,7,27,28 February 2006 6 1,2,13,14,15,16
March 2002 5 11,12,13,14,20 March 2006 6 13,14,15,16,22,23
April 2002 6 8,9,10,11,24,25 April 2006 6 3,4,5,6,26,27
May 2002 6 13,14,15,16,29,30 May 2006 5 15,16,17,18, 31
June 2002 4 10,11,12,13 June 2006 6 1,12,13,14,15,20
July 2002 4 1,234 July 2006 4 3,456
August 2002 - - August 2006 - -
September | 2002 8 2,3,4,5,23,24,25,26 September | 2006 8 4,5,6,7,25,26,27,28
October 2002 6 9,10,21,22,23,24 October 2006 6 11,12,23,24,25,26
November 2002 6 6,7,18,19,20,21 November 2006 6 13,14,15,16,29,30
December 2002 6 4,5,16,17,18,19 December 2006 5 11,12,13,14,18
January 2003 6 13,14,15,16,29,30 January 2007 5 15,16,17,18,31
February 2003 4 10,11,12,13 February 2007 5 1,12,13,14,15
March 2003 7 10,11,12,13,20,26,27 March 2007 6 12,13,14,15,28,29
April 2003 4 7,8,9,10 April 2007 4 23,24,25,26

Source: European Parliament: Plenary Sittings

Note: the plenary debates (total 66) between April 2006 and April 2007 (in bold) were followed live through
Europarl TV.
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Table 4.3 lists all plenary sessions followed. The publicly available transcripts of
EP plenary sessions debates were analysed with a qualitative analysis program AtlasTi.
This programme, similar to other programs for computer-aided qualitative analysis such as
NVivo and Alceste, allows for all 485 transcripts of the EP plenary debates to be put
together, searched and coded simultaneously. The content analysis approach provides a
systematic and transparent way of managing large amounts of text. ‘This avoids problems
of reactivity of the respondent that may occur in interviews’ (King et al, 1994). The
analysis of the EP Plenary Debates was particularly useful for identifying instances of
package deals and trialogue negotiations and for observing MEPs attitudes towards these
informal institutional arrangements.
E. Europarl TV: Live Parliamentary Debates
Since April 2006, all European Parliament debates can be viewed online at Europarl TV.
Between April 2006 and April 2007, 66 plenary sessions were followed from start to finish,
that is more than 450 hours footage of parliamentary debates. The discussions on individual
proposals were followed. The availability of directly observable parliamentary debates
provides a good source of information on how the Parliament works, on the parliamentary
procedures and rules, and on the way MEPs vote. It was possible to follow the debates very
closely and to monitor the various viewpoints of MEPs from different political groups.
F. Informal talks
Several informal talks with representatives of the Parliament, the Council and the European
Commission, involved in the EU legislative process were held in the period October 2007 -
November 2008. No conclusions were drawn merely on the basis of these discussions. The
interviews themselves do not lead to definitive conclusions about EU lawmaking, but they
helped in the development of the argument and hypotheses. The informal talks were used to
complement the findings from the quantitative analysis and the case studies and to compare

the results of the empirical tests with the viewpoints of EU practitioners.
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Table 4.4 Predicted Effect of Variables in the Empirical Analysis

Legislative Package Deals in the European Union, 1999 - 2007

Chapter V Ex | Obs Chapter VI Ex | Obs Chapter VI Ex | Obs Chapter VIII Ex | Obs
All legislation Consultation Codecision All legislation
Dependent Variable Package Deal EP Success EP Success EP Success
Independent Variables
(Argument) Package Deal + Package Deal + Package Deal +
Distributive Proposal + Delay + Trialogue - Distributive Policy -
Council Impatience Council Impatience + Council Impatience + Council Impatience +
Urgent + Urgent + Urgent Urgent
Urgent for the Urgent for the Urgent for the
Commission + Commission + Commission +
Interaction effects Delay * Urgent for the Trialogue * Institutional Package Deal *
- Commission + Powers Issues + Distributive Policy +
Package Deal *
Institutional Powers +
(Existing Literature) Absolute Salience + EP Cohesion + EP Cohesion + EP Cohesion +
EP Committee EP Committee EP Committee
Party Leaders Involved + Supported + Supported Supported
Policy Issue Complexity | + Relative EP Salience + Relative EP Salience + Relative EP Salience +
EP - Council Salience EP - Council Salience EP - Council Salience EP - Council Salience
Tie - Tie - Tie - Tie -
Commission Support + Commission Support - Commission Support -
Issues Type + Issues Type + Issues Type +
Council Unanimity + Reading + Codecision +
Proposal Salience + Proposal Salience +
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4.4 Testing the Argument
Chapter V: Analyzing Legislative Package Deals in the European Union
Chapter V explores the conditions for the use of package deals in the EU legislative

process. The following dependent and independent variables are used in the analysis.

Dependent Variable

Package Deal

The use of package deals across legislative procedures, policy areas and time is tested with
a dichotomous variable Package Deal. Here the unit of analysis is the legislative proposal.
The use of package deals in the EU co-decision and consultation procedures was traced
through the Council’s Document Register and the European Parliament’s Plenary Debates
and Summaries of Sittings (available through the EP legislative observatory). A proposal
was counted as a package deal proposal only if there was written evidence of a negotiated
compromise package on a single legislative proposal or on several legislative proposals
between the Council and the European Parliament. The variable = 1 if there was written
evidence of a package compromise between the Council and the European Parliament on a

proposal, and it = O if otherwise.

Independent Variables

Distributive Proposals

The first hypothesis derived from the theoretical argument is that package deals are more
likely to occur on distributive proposals. What makes a proposal distributive? Are some
proposals more distributive than others? How can the distributive effects of legislation be
estimated? Is it not the case that regulatory proposals contain distributive elements and vice
versa? One way of identifying distributive proposals is to examine legislation in the EU’s

distributive policy areas, known to require considerable financial contributions by Member
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States such Budget, Agriculture, Fisheries, Taxation, Employment and Social Affairs, etc.
However, this method may overestimate the distributive nature of some legislative
proposals. Despite the generally expensive policy area, a legislative proposal may be
simply an administrative adjustment or a recast version of the legislation already in force.
For example, consider the proposals on EC/Denmark/Greenland Fisheries agreement
(2003)** and the EC/Cape Verde Fisheries agreement (2004)*. These proposals were
simply modifications and extensions of already existing legislation. Therefore, what might
appear as European Parliament success on a distributive proposal may simply be a
European Parliament success on a high technical administrative proposal with little
distributive effects in practice.

Another way of defining distributive proposals may be to construct a continuous
variable measuring the amount of money contained/required by the legislation. This
measurement has the advantage of a greater differentiation between the distributive nature
of legislative proposals. However, proposals that do not contain a specified amount of
financial contributions in their legislative text can also have significant distributive effects.
For example, consider the proposal on Economic and Social Cohesion, regarding the
European Social Fund (2004)*. Although the legislative proposal did not contain a specific
reference to financial contributions, the legislation has huge distributive effects. It deals
with expenditure, grants, credits, co-financing, etc. Therefore, what might appear as
European Parliament failure on a non-distributive proposal may be a European Parliament
failure on a highly distributive proposal with serious financial consequences for Member

States.

¥ CNS/2003/0236 EC/Denmark/Greenland Fisheries agreement: period from 1st January 2004 to 31
December 2006: Modification of the 4th Protocol.

“ CNS/2004/0058 EC/Cape Verde Fisheries agreement: protocol for the period from 1st July 2004 to 30 June
2005.

%% COD/2004/0165 Economic and Social Cohesion: European Social Fund ESF for employment, social
insertion, training and education, 2007-2013 (repeal. regul. 1784/1999/EC).
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The thesis adopts a methodology for defining distributive proposals by adapting the
typology developed by Lowi (1964; 1972). The definition of distributive legislation
adopted here is guided by the “Who pays?” question. Each legislative proposal was read to
identify whether the costs incurred by the legislation were to be covered by a) private
actors, b) the EU budget; ¢) Member States’ budgets, or d) simply administrative costs (see
Table 4.5 for classification of legislative dossiers according to Policy Area and Cost Type).

These four categories form the basis of the categorical Proposal Cost Type variable,
which tests the first hypothesis of the argument in Chapter Il1. The distributive nature of
proposals was determined by reading the final legislative texts of every piece of legislation.
To ensure consistency the variable was coded twice by the same person at different times,
using exactly the same classification of categories. The proposals were classified according
to four categories*:

Category 1 = Regulatory Proposal: Legislative proposals were classified in this
category if the final legislative text involved costs to be covered primarily by private actors
(and there were no direct costs for Member States or the EU budget).

Category 2 = Distributive (EU budget) Proposal: Legislative proposals were
allocated in this category if the final legislative text involved the allocation of EU funding
and contained a direct reference to the EU financial framework.

Category 3 = Distributive (Member States budgets) Proposal: Legislative
proposals were classified in this category if the final legislative text involved costs to be
covered largely by the Member States’ own budgets.

Category 4 = Administrative Proposal: Legislative proposals were classified in this

category if the final legislative text involved no or minor costs.

% Although the categories classify EU legislation in four distinct groups, it should be noted that proposals in
Category 2, for example, that allocate EU funding often imply matching national expenditure. Moreover,
regulatory legislation (in Category 1) which imposes ‘private costs’ is often taken extremely seriously by
those Member governments, whose private sectors may be significantly affected by new legislation.
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Table 4.5 Legislative Proposals According to Policy Area and Cost Type

Policy Area (Commission DG) Total %egulatory Distributive Proposals Administrative
roposals Proposals
Who pays? private actors EU budget ‘ Member States no costs

Agriculture & Rural Development 80 40 (50.0%) | 25 (31.3%) | 15 (18.8%) -
Budget 35 - 32 914%) | 1 (2.9%) | 2 (5.7%)
Development 13 3 (23.1%) | 10 (76.9%) - -
Economic and Financial Affairs 30 4 (13.3%) | 19 (63.3%) | 6 (20.0%) | 1 (3.3%)
Education and Culture 29 4 (13.8%) | 18 (62.1%) | 4 (13.8%) | 3 (10.3%)
Employment and Social Affairs 38 10 (26.3%) | 7 (12.1%) | 12 (31.6%) | 6 (15.8%)
Energy and Transport 99 57 (57.6%) | 9 (9.1%) | 24 (24.2%) | 9 (9.1%)
Enterprise and Industry 56 45 (80.4%) | 9 (16.1%) | 1 (1.8%) | 1 (1.8%)
Environment 58 34 (58.6%) | 7 (12.1%) | 11 (19.0%) | 6 (10.3%)
Eurostat, Statistical Office 33 10 (30.3%) | 6 (18.2%) | 14 (42.4%) | 3 (9.1%)
External Relations 38 8 (21.1%) | 20 (52.6%) | 3 (7.9%) | 7 (18.4%)
Fisheries 107 59 (55.1%) | 11 (10.3%) | 31 (29.0%) | 6 (5.6%)
General Secretariat 10 1 (10.0%) | 2 (20.0%) | 1 (10.0%) | 6 (60.0%)
Health and Consumer Protection 77 56 (72.7%) | 6 (7.8%) | 12 (15.6%) | 3 (3.9%)
Information Society 22 14 (63.6%) | 7 (31.8%) - 1 (4.5%)
Internal Market and Services a7 35 (74.5%) | 7 (14.9%) 1 (21%) | 4 (8.5%)
Justice, Freedom and Security 147 78 (53.1%) | 27 (18.4%) | 27 (18.4%) | 15 (10.2%)
Research 26 2 (7.7%) | 23 (88.5%) | 1 (3.8%) -
Taxation and Customs Union 28 5 (17.9%) | 6 (21.4%) | 13 (46.4%) | 4 (14.3%)
Total Legislative Proposals 973 | 465 (47.8%) | 256 (26.3%) | 175 (18.0%) | 77 (7.9%)

Own calculations
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Legislative Timing

Hypothesis 2 derived from the theoretical argument states that package deals are likely to
occur on urgent proposals. The thesis adopts several measures of legislative timing: the
dichotomous Urgent variable, the dichotomous Urgent for the Commission variable and the
dichotomous Council Impatience variable. These variables are tested in all empirical
chapters.

First, the Urgent variable = 1 if there was a specific deadline according to which the
legislative act had to enter into force and it = O if there was no deadline. Information on
whether there was a deadline for the legislative act to come into effect was found either in
the documents accompanying the Commission proposals, in the rapporteur’s opinion
accompanying the EP’s opinion, or in the Council’s internal documents. This variable does
not take into account whether the deadline was set by the Commission or by the European
Council’s conclusions.

Second, the variable Urgent for the Commission = 1 if the deadline was set by the
Commission, but no political agreement was reached on the proposal at the European
Council level. It = 0 if the call for urgent action originated in the European Council
conclusions and the Member States had already discussed a possible legislative draft of the
proposal. Information on this variable was found either in the documents accompanying the
Commission proposals, in the rapporteur’s opinion accompanying the EP’s opinion, or in
the Council’s internal documents.

Third, the variable Council Impatience tests whether the relative impatience of a
legislative actor has an effect on the legislative outcome. It = 1 if the Council had started
discussions and prepared a draft text of the legislative proposal before the EP had done so
and it = 0 if the EP had started discussions and prepared a draft legislative text earlier than
the Council. This variable was measured by comparing the dates of the first draft textsona

legislative proposal held in the EP’s Legislative Observatory and the Council’s Register.
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Chapters VI, VII, VIII: The Effect of Package Deals and Timing on EP Success

Dependent Variable

European Parliament Success

There is a single dependent variable across all three empirical chapters VI, VIl and VIII,
which tests for the EP’s legislative influence: European Parliament Success. The empirical
tests in these chapters aim at explaining why and under what conditions the European
Parliament succeeds in influencing the legislative text. Of course, the definition of
European Parliament Legislative Success is not an easy task*’. The measurement of
European Parliament success is operationalized in the following way.

EP Success is understood as the ability of the European Parliament to have its
demands incorporated in the final legislative text. Here the unit of analysis is the issue
contested by the European Parliament and the Council. Hence, the dependent variable EP
Success measures the EP’s legislative influence on separate issues. EP Success was initially
treated as an ordinal variable, including four degrees of success: high success (3), average
success (2), low success (1) and failure (0). An issue was allocated to category 3 if the
European Parliament’s demand was inserted in the legislative text exactly as the EP had
proposed it. An issue was allocated to category 2 if the European Parliament’s demand was
inserted in the final legislative text, but it was modified by the Council and did not satisfy
the EP’s demand in full. An issue was allocated to category 1 if the European Parliament’s
demand was largely modified by the Council and it departed from the EP’s original
position, but it was still included in the legislative text. An issue was allocated to category
0 if the European Parliament’s demand was completely ignored by the Council or it made it

to the final legislative text, but aimed at correcting spelling or technical improvements.

T “If you hold a book over a table, say ‘fall, book” and then release the book from your hand, the book will
fall back onto the table. Does this mean you have power over the book? Of course it does not. Gravity was
responsible for the book’s falling, not your persuasiveness, resources, or expertise”’ Jeffrey Pfeffer (1981: 44)
on measuring power in organizations.
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However, only 10.1% of all issues fell in categories 1 and 2. In the rest of the cases,
the European Parliament either failed completely, or it managed to fully realize its
legislative demands. In the consultation procedure, the distribution of EP success was as
follows. 74.2% (595 issues) fell in category 0 = failure. Only 3.7 % (30 issues) of the
observations fell in category 1 (low success) and 6.1 % (49 issues) fell in category 2
(medium success). 16 % (128 issues) of the observations fell in category 3 (high success).
In the co-decision procedure, the distribution of EP success was as follows. 34.9% (547
issues) fell in category O = failure. Only 2.6% (41 issues) of the observations fell in
category 1 (low success) and 7.5% (117 issues) fell in category 2 (medium success). 55 %

(862 issues) of the observations fell in category 3 (high success).

Table 4.6 Distribution of EP Success According to Success Degree
Issues Contested by the EP

EP Success Ordinal Consultation Co-decision Total
Category 3 = High Success 128 862 990
(%) (15.9) (55.0) (41.8)
Category 2 = Medium Success 49 117 166
(%) (6.1) (7.5) (7.0)
Category 1 = Low Success 30 41 71
(%) (3.7) (2.6) (3.0)
Category 0 = Failure 595 547 1142
(%) (74.2) 34.9 (48.2)
Total 802 1567 2369

Own calculations

In total, 48.2% (1142 issues) fell in category O = failure. 3.0% (71 issues) fell in
category 1 (low success) and 7.0% (990 issues) fell in category 2 (medium success). 41.8%
(990 issues) of the observations fell in category 3 (high success). Due to the limited number
of observations in categories 1 and 2, this variable was re-coded as a binary where 0 =
failure and 1 = the three degrees of success (1 + 2 + 3). Chapters VI and VII treat EP
Success as a binary variable. Chapter V111 pools all issues and legislative proposals and in
addition to EP Success as a binary variable, the chapter treats EP Success as an ordinal and

a categorical variable.
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Independent Variables

To test the hypotheses about the effect of package deals and timing on the EP’s legislative
influence, the following independent variables were used in the analysis in Chapters VI,
VIl and VIII.

Package Deal

The variable Package Deal which was the dependent variable in Chapter V, becomes an
explanatory variable in Chapters VI, VI, and VIII. In addition to treating the variable as
binary, the Package Deal variable is also coded as a categorical variable (in the analysis of
the co-decision procedure). Package Deal was coded as 2 if there was a package deal
between the Council and the European Parliament on a single proposal, which involved
multiple issues; it was coded as 1 if there was a package deal between the Council and the
European Parliament on a multi-proposal package; and it was coded O if there was no
package deal on a legislative proposal. The inclusion of the different types of package deals
in the analysis of EP success provides a better account of the types of logrolling in the EU
and the possibilities for EP influence.

Hypothesis 3 states that package deals increase the likelihood of European
Parliament Success in the consultation procedure. Hypothesis 5 states that package deals
increase the likelihood of European Parliament Success in the co-decision procedure. The
variable Package Deal is therefore expected to be positively correlated and significant

across all statistical tests.

Legislative Timing: Delay

Hypothesis 4 derived from the argument states that legislative delay increases the
likelihood of European Parliament success in influencing legislative outcomes in the
consultation procedure. This hypothesis is tested with the dichotomous Delay variable. A

case is counted as delayed (and = 1) when the following is observed. First, a Commission
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proposal was put to the vote in the EP plenary. Second, the MEPs present in plenary voted
to refer the proposal back to the drafting committee. Third, the same proposal was
discussed again by the EP at a later date, when the European Parliament issued a final
opinion. Information on this variable was obtained through the European Parliament’s

Legislative Observatory and the EP Plenary Debates.

Legislative Timing: Council Impatience
Hypothesis 7 derived from the argument states that Council impatience increases the
likelihood of European Parliament success in influencing legislative outcomes in the co-
decision procedure. This hypothesis is tested with the dichotomous Council Impatience
variable. As noted earlier, this variable tests whether the relative impatience of a legislative
actor has an effect on the legislative outcome. It = 1 if the Council had started discussions
and prepared a draft text of the legislative proposal before the EP had done so and it =0 if
the Parliament had started discussions and prepared a draft legislative text earlier than the
Council. This variable was measured by comparing the dates of the first draft texts on a
legislative proposal held in the EP Legislative Observatory and the Council’s Register.
In addition, the other two measures of legislative timing: the dichotomous Urgent

and the dichotomous Urgent for the Commission are also included in the analysis.

Trialogues

Hypothesis 6 states that trialogues do not increase the likelihood of EP success in
influencing the legislative text in the co-decision procedure. No significant effect is
expected as trialogues only provide the institutional structure for information exchange and
legislative bargaining. This hypothesis is tested with the dichotomous Trialogue variable.
The employment of trialogue meetings in the EU legislative process was traced through the

Council’s Document Register and the European Parliament’s Plenary Debates and
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Summaries of Sittings (available through the EP legislative observatory). The Trialogue
variable = 1 if there was evidence in the Council’s internal documents and/or in the EP
plenary statements and summaries that an informal trialogue meeting between the Council,
the European Parliament and the Commission had taken place during the course of the
negotiations on a particular proposal and it = 0 if there was no written evidence.

The Council Document Register contains evidence of 96% of the proposals that
were negotiated at a trialogue in the period 1 May 1999 — 30 April 2007. The Council’s
working documents contain more detailed information on the participants, timing and
agenda of informal meetings. The EP Plenary Debates and summaries of sittings account
for around 45% of the trialogues. However, 135 (of 442) EP Plenary debates involved a

discussion of the outcome of trialogue negotiations.

The Distributive Character of EU Policy Areas

Hypothesis 8 states that package deals increase the likelihood of European Parliament
success in influencing distributive policy outcomes in the EU. However, similarly to the
definition of distributive proposals, the literature of EU legislative studies lacks a precise
definition of a distributive policy area. There is a clear distinction in the literature between
the general characteristics of regulatory and distributive policies (Hix, 2005; Wallace et al.,
2005). Some authors have also classified EU policy areas with a binary variable: regulatory
and distributive (Broscheid and Coen, 2007). However, as Table 4.4 above demonstrates,
each EU policy area consists of regulatory as well as distributive proposals. Moreover, EP
influence is here analysed through the examination of legislative proposals and the issues
contested within them. Therefore, dichotomizing the distributive/regulatory divide in EU
policy areas may lead to inaccurate results. To overcome this issue, the thesis adopts the
following methodology for defining the distributive character of EU policy areas. First, as

indicated in Table 4.5 above, each EU policy area includes administrative, regulatory and
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distributive proposals. In the case of distributive proposals the costs are covered by either
the EU budget or Member States’ budgets. Such proposals are highly salient for Member
States and governments often are reluctant to incorporate the EP’s demands. These
proposals were grouped into one category = Distributive. In the case of regulatory and
administrative proposals, the costs are covered by either private actors or there are no
significant costs. Such proposals should be relatively less salient for Member States and
governments may be more willing to incorporate the EP’s preferences. These proposals
were grouped into the second category = Regulatory.

Second, in each EU policy area the percentage of Distributive proposals and the
percentage of Regulatory proposals were calculated. The continuous Distributive Policy
Area variable was calculated as the proportion of distributive proposals in a policy area.
The Distributive Policy Area variable is used as an independent variable in Chapter VIII.
While the variable is expected to have a negative effect on EP success, its interaction
Distributive Policy Area x Package Deal is expected to be significant and positively

correlated with EP success when it is measured as a binary as well as an ordinal variable.

Issue Types

Hypothesis 9 states that package deals increase the likelihood of European Parliament
success in gaining institutional powers. This hypothesis is tested with the Issue Type
variable. It = 1 for budgetary issues, = 2 for policy substance issues, = 3 for fundamental
rights issues, and it = 4 for institutional powers issues. This variable is included in all
statistical tests and category 1 = budgetary issues is always the base category. Therefore,
the results from the regression analysis will compare the success of policy substance issues,
fundamental rights issues and institutional powers issues with the performance of
budgetary issues. The interaction term Institutional Powers x Package Deal is expected to

be significant and positively correlated with EP Success.
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Independent Variables Suggested by the Existing Literature

In addition to testing the predictions of the argument, the empirical chapters also test a
number of variables identified by the existing literature on logrolling and on EU legislative
politics. Chapter V includes several hypotheses derived from the existing logrolling
literature. In addition to distributive and urgent proposals, the chapter tests whether the
different preference intensities of the legislative chambers, the involvement of party
leaders in the drafting of the legislation and the issue complexity of the policy areas have

effects on the probability of the use of package deals in the EU.

Measuring Salience and Intensities of Preferences

The concept of different preference intensities is at the core of logrolling theories.
However, it is difficult to measure an actor’s intensity of preference, and it is even more
difficult to compare the intensities of preference of two different actors. Two measures
were adopted for the salience of the proposal to the legislative chambers. The number of
EP committees involved in the drafting of a legislative proposal was taken as a proxy for
the salience of the proposal to the EP. This is how the continuous variable EP Salience was
constructed*®. The more salient the proposal for the European Parliament, the more
committees will be given the task to provide an opinion. The number of documents held in
the Council’s document register per legislative proposal was taken as a proxy for the

4
| 9

salience of the proposal to the Council™. The more salient the proposal for the Council, the

“8 For example, the COD/2003/0256 REACH directive involved 10 EP committees, the COD/2001/0265
Energy directive on Bio Fuels - 5 committees, the COD/2004/0137 Money Laundering directive -5
committees, the COD/2005/0282 Motor Vehicles directive - 5 committees; the CNS/2002/0115 Fishing
Vessels regulation - 2 committees, the CNS/2004/0020 regulation on the Protection of Deep-Water Coral
Reefs - 2 committees, and the COD/2003/0060 directive on Statistical Surveys of Milk and Milk Products - 1
committee.

* For example, the COD/2003/0256 REACH directive was associated with 180 documents, the
COD/2001/0265 Energy directive on Bio Fuels - 36 documents, the COD/2004/0137 Money Laundering
directive - 25 documents, the COD/2005/0282 Motor Vehicles directive - 22 documents; the CNS/2002/0115
Fishing Vessels regulation - 9 documents, the CNS/2004/0020 regulation on the Protection of Deep-Water
Coral Reefs - 9 documents, and the COD/2003/0060 directive on Statistical Surveys of Milk and Milk
Products - 9 documents.

124



more discussions there will be and the more documents there will be in the register. This is
how the continuous Council Salience variable was measured.

In order to make the EP Salience and Council Salience measures comparable, the
variables were linearly rescaled according to a 10 point scale (1 = the lowest and 10 = the
highest degree of salience). Three variables are used in the analysis of the relative
preference intensities of the Council and the European Parliament over proposals: Absolute
Salience Distance, Relative EP Salience and Salience Tie. All of these measures of
preference intensities are at the proposal level. The measurement of preference intensities
over proposals is more reliable than the measurement of preference intensities over
separate issues®’. Moreover, an inter-chamber logrolling situation only requires a difference

in the preference intensities over proposals and the availability of multiple issues.

Absolute Salience Distance

First, the distance Absolute Salience Distance variable measures the absolute distance
(capturing the size but not the direction) between the EP’s and the Council’s importance
attached to a proposal. The Absolute Salience Distance variable was calculated by
measuring the distance between the rescaled Council Salience and EP Salience variables.
The larger the distance between the two actors, the more opportunities there will be for
logrolling. This variable is expected to be significant and positively correlated with the

probability of a Package Deal in the EU legislative process.

% There are several difficulties with the measurement of preference intensities over separate issues within
proposals. First, not all proposals have multiple issues. Any measurement of issue salience within proposals
will be useless for proposals in which the European Parliament contests only one issue. Second, detailed
information on the preference intensities of the two actors on each issue is not always available. The decision-
making process is usually well documented for very important pieces of legislation, which involve multiple
issues. The EP-Council intensity of preferences over issues in such salient pieces of legislation is possible, but
only to a limited extent. A possible measurement of preference intensity over issues is the number of times
the issue is mentioned in the EP reports and respectively in the Council’s working documents. The more often
an issue comes up in the internal documents of the EP and the Council, the more important it is to the
legislative body. In a case with, say, six contested issues (a, b, c, d, e, ), it is possible to identify the most
important issues (a and b) over which most of the negotiations take place. However, the difficulty comes from
the rest four issues (c, d, e, and f), which are clearly less salient compared to a and b, but the preference
intensity of an actor over c, d, e, fis difficult to measure. Therefore, it is possible to identify thata>c, d, e, f
and that b > c, d, e, f. However, is c>d>e>f or is c<d>e>f or is c=d=e=f? This point is illustrated in the case
studies presented in Chapters V, VI and VI1.
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Relative EP Salience

Second, the distance Relative EP Salience variable measures the relative difference
between the EP’s and the Council’s importance attached to a proposal. It was measured by
subtracting the value of the Council Salience from the EP Salience variable. Compared to
the Absolute Salience Distance variable, it captures the size as well as the direction of the

relative institutional preference intensities on legislative proposals.

Council — EP Salience Tie

Third, the dichotomous Council — EP Salience Tie was included. It = 1 if the EP and the
Council attached equal importance to a legislative proposal and it = O if the distance
between the EP’ and the Council’s preference intensities was different from zero
(regardless of the direction). When the Council and the Parliament attach equal importance,
package deals are less likely to occur. Therefore, the variable is expected to be negatively

correlated with the probability of a Package Deal in the EU legislative process.

Proposal Salience

In addition, the continuous Proposal Salience variable measures the general importance of
the legislative act. It is measured by the number of recitals in a legislative proposal. The
larger the number of recitals in a legislative proposal signified a more salient proposal.
Information on this variable was obtained by reading every legislative proposal and
counting the number of recitals contained in the final legislative text. Tsebelis (2002)
argues against this methodology. However, the number of recitals seems to be a valid
measure for the general importance of legislative proposals®’. Haege (2007) also uses the

same measurement for proposal salience in the European Union.

*! For example, the COD/2003/0256 REACH directive contained 116 recitals, the COD/2001/0265 Energy
directive on Bio Fuels — 29 recitals, the COD/2004/0137 Money Laundering directive - 48 recitals, the
COD/2005/0282 Motor Vehicles directive — 27 recitals; the CNS/2002/0115 - Fishing Vessels regulation — 10
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Party Leaders

The thesis also tests whether the involvement of party leaders in drafting legislative
proposals has an effect on the probability of package deals. The dichotomous Party
Leaders variable = 1 if in addition to the committee rapporteur, the political group leaders
in the EP participated in the writing of the proposal and the informal negotiations with
Council representatives and it = 0 if the committee rapporteurs (shadow rapporteurs and
chairmen) were solely responsible for the negotiations over a legislative proposal.
Information on this variable was found in the EP’s procedural pages and the Council’s
working documents. The variable is expected to be positively correlated with the

probability of a Package Deal.

Policy Area Issue Complexity
The logrolling literature also suggests that the issue complexity of a policy area leads to the
use of more package deals. This hypothesis is tested with the continuous Policy Area Issue
Complexity variable. Proposals that contain multiple issues are more complex and more
time consuming. The variable measures the proportion of multi-issue legislation in a policy
area, that is, proposals containing two and more issues. First, the number of issues
contested by the EP per legislative proposal was counted (see Appendix I). Second, the
proportion of legislative proposals in a policy area containing two and more contested
issues was calculated. The greater the proportion of complex proposals per policy area, the
larger is the value of the variable. The variable is expected to be positively correlated with
the probability of a Package Deal.

In addition to the independent variables suggested by the existing theories of
logrolling, in Chapter VI, VII, and VIII, the thesis tests a number of hypotheses derived

from the existing studies on EU legislative decision-making. The addition of these

recitals, the CNS/2004/0020 regulation on the Protection of Deep-Water Coral Reefs — 8 recitals, and the
COD/2003/0060 directive on Statistical Surveys of Milk and Milk Products - 4 recitals.
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variables makes the findings of the thesis not only relevant to the literature on legislative

exchange, but also to the more general research on legislative politics in the EU.

European Parliament

EP Cohesion in Committee

Two variables are used to test the effect of the cohesion of the European Parliament on its
legislative influence. Both variables are expected to have a positive effect on EP Success.
Firstly, the continuous EP Cohesion variable is included in the analysis. The variable
measures the size of the majority in the European Parliament drafting committee in favour
of a report, as a percentage of those voting. Information on this variable was found in the
EP’s reports, under section Committee votes. These are obtainable from the procedural

pages of legislative proposals through OEIL.

EP Cohesion in Plenary

There are occasions when despite a cohesive EP committee, other MEPSs can propose
completely different amendments to those proposed by the committee and obtain support in
plenary. To measure EP cohesion at the EP Plenary level the dichotomous EP Plenary
Support variable is used. It = 1 if the EP plenary supports the committee report in its
entirety and MEPs do not submit replacement amendments and it = O if the EP plenary
amends or rejects the committee proposal. Information on this variable was found in the
summaries of sittings on each legislative proposal, the minutes of the EP plenary sittings,

and Council’s internal reports on the outcomes of votes in the European Parliament.

Council of Ministers
The Council Unanimity variable tests whether the European Parliament is more likely to

succeed when the voting rule in the Council is unanimity. It = 1 if the legal base of the
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legislative proposal requires unanimity in the Council and it = O if the legal base requires
qualified majority voting. Information on this variable was found in the Pre-Lex database
for the legal base of legislative proposals; the EU’s gateway europa.eu website and Hix

(2005) for voting rules.

Commission Support

The Commission Support variable tests whether the legislative influence of the European
Parliament is conditional on Commission support. The variable is measured at the issue
level. 1t = 1 if the Commission expresses its support for an EP demand in front of the EP
plenary, after informal meetings with MEPs or in its opinion on the EP position; and it =0
if the Commission does not support the EP on a given issue. Information on this variable
was found in the Commission statements at the EP plenary, Commission communications
to the EP, as well as Council internal documents reporting on the progress of legislative

decision-making. The variable is expected to be positively correlated with EP Success.

Control Variables:

The categorical variable Legislative Reading is introduced in chapter VI, to control for the
timing of adoption of the legislative proposal in the co-decision procedure. It 1 = First
Reading - if a proposal was adopted at first reading; 2 = Second Reading - if a proposal was
adopted at second reading; and 3 = Conciliation - if a proposal was adopted at third
reading. Information on this variable was obtained from the European Parliament

Legislative Observatory®?,

52 Dummy variables were also used to test whether EP success depends on the Legislative type of the
proposal (directive, regulation, decision, or recommendation). Information on this variable was obtained from
the final legislative texts of completed proposals. Dummy variables are used to test the effects of the Political
Group affiliation of the rapporteur on EP success. Dummy variables are used to test the effects of the drafting
EP Committee on EP success. Information on these variables was obtained from the OEIL. However, none of
these variables produced significant results, and were therefore not included in the final models.
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Descriptive Statistics: EU Legislation: 1999 — 2007

A major methodological strength of the empirical design is the fact that the same set of
variables are tested across the co-decision and consultation procedures and across policy
areas. Therefore, the results of each empirical chapter are comparable with the rest of the
empirical tests. Table 4.7 and 4.8 present the summary statistics and correlations for the use
of package deals in the EU (Chapter V). Table 4.9 and 4.10 present the summary statistics
and correlations for EP success (802 issues) in the consultation procedure (Chapter VI).
Table 4.11 and 4.12 present the summary statistics and correlations for EP success (1567
issues) in the co-decision procedure (Chapter VII). Table 4.13 and 4.14 present the
summary statistics and correlations for EP success across all 2369 issues (Chapter VIII).

There are several interesting patterns suggested by the descriptive statistics and
variable correlations. First, as can be seen from Table 4.7 package deals occur on average
in 25.1% of the cases. In addition, 26.3% of all legislative proposals were distributive
proposals (allocating EU funds). 18% of all proposals were distributive proposals (where
the costs were to be covered by Member States’ budgets). 47.8% of the proposals were
regulatory (where the costs were to be covered by private actors) and 7.9% of the proposals
were administrative (they involved no or insignificant costs and required the administrative
updating of legislative acts).

45 per cent of the legislative proposals were Urgent (there was a deadline for the
legislation to come into effect). This supports the argument that legislative timing and
deadlines are becoming increasingly important for EU decision-making. Moreover, the
party leaders were involved in the drafting of 12% of the legislative proposals in addition to
the EP committee rapporteur. In 37% of the cases, the European Parliament and the
Council attached equal preference intensities to proposals and in the rest 63% of the cases,

the two legislative chambers attached different preferences to legislation.
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Table 4.7 Descriptive Statistics: Package Deals in the EU (V)

Name

Package Deal

Independent variables
Legislative Cost Type

Distributive Proposal (EU
budget)

Distributive Proposal (Member
States budgets)

Regulatory Proposal (Private
Actors)

Administrative Proposal

Urgent

Council Impatience

Absolute Preference Distance

Parliament - Council Salience
Tie

Party Leaders Involved

Policy Area Issue Complex

Description of variables

1 = Proposals and issues were decided as a package between the EP and the
Council; 0 = otherwise

1 = A legislative proposal included a direct reference to the EU financial
framework; O = otherwise

1 = A legislative proposal involved costs to be covered by Member States'
budgets; 0 = otherwise

1 = A legislative proposal involved costs to be covered by private actors (and no
direct costs for EU budget or Member States); 0 = otherwise

1 = A legislative proposal involved no or insignificant costs and required the
administrative updating of legal acts; 0 = otherwise

1 = Specific deadline for the legislative proposal to come into force; 0 = otherwise
1 = The Council started discussions and prepared a draft text of the legislative
proposal before the EP had done so; 0 = the EP started discussions and
prepared a draft text of the legislative proposal before the Council

Absolute Preference Distance = EP Salience (linearly rescaled 1-10) - Council
Salience (linearly rescaled 1-10), regardless of the sign (+ or -)

1= Equal preference intensities attached to a proposal by the EP and the Council;
0 = otherwise

1 = Party leaders involved in the negotiations with the Council, in addition to the
rapporteur

Percentage of legislative proposals per policy area containing two and more
issues

Sources

Statements of EP rapporteurs,
Council minutes

Legislative text
Legislative text
Legislative text

Legislative text

Commission draft, EP Reports

Council Document Register;
EP Legislative Observatory

Council Document Register;
EP Reports, Procedural Pages
Council Document Register;
EP Reports, Procedural Pages
Council Register; EP
Procedural pages

EP Legislative Observatory

Obs.

973

973

973

973

973

973

973

973

973

973

973

Min.

14

90

Mean

.251

.263

.180

478

.079

452

.333

1.062

.372

.120

55.062

Std.
Dev.

434

441

.384

.500

.270

498

471

1.263

484

.325

22.385
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Table 4.8 Correlations of Variables: Package Deals in the EU (V)

Package Deal

Distributive Proposal (EU budget)
Distributive Proposal (Member States budgets)
Regulatory Proposal (Private Actors)
Administrative Proposal

Urgent

Council Impatience

Absolute Salience Distance
Parliament - Council Salience Tie
Party Leaders Involved

Policy Area Issue Complexity

Package Deal

1.000
0.209
-0.049
-0.098
-0.091
0.137
0.220
0.122
-0.122
0.245
0.286

Distributive Proposal (EU budget)l

1.000
-0.280
-0.572
-0.175
0.306
0.009
0.100
-0.083
-0.120
-0.006

Distributive Proposal (Member

States budgets)

1.000
-0.448
-0.137
-0.076
0.021
0.002
-0.028
0.049
-0.146
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Regulatory Proposal (Private Actors)

1.000
-0.281
-0.241
-0.012
-0.088
0.085
0.089
0.098

Administrative Proposal

1.000
0.055
-0.021
-0.003
0.019
-0.038
0.036

Urgent

1.000
0.046
0.071
-0.059
-0.044
-0.006
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Table 4.9 Descriptive Statistics: the Consultation Procedure (V1)

Name

Success

Independent variables
Single Package Deal

Proposals Package Deal

Delay

Council Impatience
Urgent
Urgent for the Commission

European Parliament
Cohesion

EP Committee Supported

Relative EP Salience

EP - Council Salience Tie

Commission Support

Issues Type
Budgetary Issues

Policy Substance Issues

Fundamental Rights Issues
Institutional Powers Issues
Council Unanimity

Proposal Salience

Description of variables

1 = EP demands included in final Council legislative act; 0 = EP demands NOT
included in final legislative act

1 = Proposals and issues were decided as a package between the EP and the
Council; 0 = otherwise

1 = The EP voted in plenary to delay the vote and issued a final opinion at a later date;
0 = no delay

1 = The Council started discussions and prepared a draft text of the legislative
proposal before the EP had done so; 0 = the EP started discussions and prepared a
draft text of the legislative proposal before the Council

1 = Specific deadline for the legislative proposal to come into force; 0 = otherwise

1 = Deadline approaching, but no decision taken by European Council in advance; 0 =
otherwise

Percentage of MEPs in the drafting committee voting in favour of the committee report
(of all committee members present)

1 = The EP plenary supports the committee report and no further amendments are
tabled by MEPs; 0 = Committee report amended or rejected by the Plenary

Relative EP Preference Intensity = EP Salience (linearly rescaled 1-10) - Council
Salience (linearly rescaled 1-10), including the direction (+ or -)

1= Equal preference intensities attached to a proposal by the EP and the Council; 0 =
otherwise

1 = Commission support for issue contested by the EP; 0 = No Commission support

1 = issue budgetary (EU spending, co-financing, funding for specific programmes);
2 = issue policy substance (scope of the legislation, clarifications on definitions and
terms;

3 = issue fundamental rights (human rights, data protection, asylum, privacy,
freedoms

4 = issue institutional powers (change of decision-making procedure; reports);
1 = legal basis requires unanimity; 0 = legal basis requires QMV

Number of recitals in final Council legislative act

Sources

EP report, amendments,
Council final text

Statements of EP rapporteurs,
Council minutes

European Parliament Legislative
Observatory, Plenary Debates

Council Document Register; EP
Legislative Observatory

Commission draft, EP Reports
Commission Proposal, Council
minutes, European Council
conclusions

European Parliament Reports:
Committee votes

European Parliament plenary
sittings

Council Document Register; EP
Reports, Procedural Pages

Council Document Register; EP
Reports, Procedural Pages

Commission Statements at EP
plenary, Communications to EP

EP report, amendments

EP report, amendments

EP report, amendments

EP report, amendments

Prelex for Legal Base, Europa
for voting rules

Final Council Legislative Acts

Obs.

802

802

802

802

802

802

802

802

802

802

802

802
802

802

802
802
802
802

Min.

o

= O O O

Max.

73

Mean

.259

176

.106

.273

494

167

91.7

.905

677

.382

.379

137
.559

.091
.213
.584
14.9

Std.
Dev.

439

.381

.308

446

.500

373

10.6

.293

1.504

.486

485

.344
497

.287
410
493
111

133




Table 4.10 Correlations of Variables: the Consultation Procedure (V1)

Success
Proposals Package Deal

Delay

Council Impatience

Urgent

Urgent for the Commission
European Parliament Cohesion
EP Committee Supported
Relative EP Salience

EP - Council Salience Tie
Commission Support
Issues Type

Budgetary Issues

Policy Substance Issues
Fundamental Rights Issues
Institutional Powers Issues
Council Unanimity
Proposal Salience

Success

o
N O
© S
N o

0.360
0.091
0.161
0.215
-0.044
-0.013
-0.032
-0.037
0.335

0.045
-0.184
0.317
-0.037
0.044
0.180

Proposals Package Deal

0.140
-0.111
0.002
0.016
-0.095
0.294

Delay

1.000
0.025
0.260
0.313
0.085
-0.027
-0.088
-0.104
0.007

0.075
-0.151
-0.010
0.127
0.094
0.014

Council Impatience

1.000
-0.028
0.071
-0.101
-0.002
-0.202
-0.078
0.052

0.114
-0.019
0.040
-0.100
-0.203
0.407

Urgent

1.000
0.260
-0.052
-0.013
0.086
-0.052
0.020

0.027
-0.191
0.052
0.174
0.232
-0.012

Urgent for the Commission

1.000
0.206
0.042
0.072
-0.125
0.015

0.045
-0.039
-0.060
0.053
-0.001
-0.008

European Parliament Cohesion

1.000
0.130
0.059
-0.072
-0.062

0.017
0.046
-0.119
0.013
-0.015
-0.160
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EP Committee Supported

1.000
0.103
0.026
-0.054

-0.057
-0.004
-0.046
0.085
0.072
-0.098

Relative EP Salience

1.000
-0.354
-0.039

0.025
-0.047
-0.073
0.088
0.074
-0.091

EP - Council Salience Tie

1.000
0.001

-0.030
0.114
0.037
-0.139
-0.107
-0.071

Commission Support

1.000

-0.117
0.011
0.325
-0.143
0.081
0.113

Budgetary Issues

1.000
-0.449
-0.126
-0.208
-0.178

0.148

Policy Substance Issues

1.000
-0.356
-0.586
-0.135
-0.032

Fundamental Rights Issues

1.000
-0.165
0.206
0.104

Institutional Powers Issues

1.000
0.168
-0.159

Council Unanimity

1.000
-0.178

Proposal Salience

1.000



Table 4.11 Descriptive Statistics: the Co-decision Procedure (V1)

Name

Success

Independent variables
Single Package Deal

Proposals Package Deal

Trialogue

Council Impatience
Urgent
Urgent for the Commission

European Parliament
Cohesion

EP Committee Supported

Relative EP Salience

EP - Council Salience Tie

Commission Support

Issues Type
Budgetary Issues

Policy Substance Issues

Fundamental Rights Issues

Institutional Powers Issues
First Reading

Second Reading

Third Reading

Description of variables

1 = EP demands included in final Council legislative act; 0 = EP demands NOT
included in final legislative act

1 = Issues within a proposal were decided as a package between the EP and the
Council; 0 = otherwise

1 = Proposals were decided as a package between the EP and the Council; 0 =
otherwise

1 = An informal trialogue meeting between the Council, Parliament and the
Commission took place; 0 = no trialogue took place

1 = The Council started discussions and prepared a draft text of the legislative
proposal before the EP had done so; 0 = the EP started discussions and prepared a
draft text of the legislative proposal before the Council

1 = Specific deadline for the legislative proposal to come into force; 0 = otherwise

1 = Deadline approaching, but no decision taken by European Council in advance; 0 =
otherwise

Percentage of MEPs in the drafting committee voting in favour of the committee report
(of all committee members present)

1 = The EP plenary supports the committee report and no further amendments are
tabled by MEPs; 0 = Committee report amended or rejected by the Plenary

Relative EP Preference Intensity = EP Salience (linearly rescaled 1-10) - Council
Salience (linearly rescaled 1-10), including the direction (+ or -)

1= Equal preference intensities attached to a proposal by the EP and the Council; 0 =
otherwise

1 = Commission support for issue contested by the EP; 0 = No Commission support

1 = issue budgetary (EU spending, co-financing, funding for specific programmes);
1 = issue policy substance (scope of the legislation, clarifications on definitions and
terms;

1 = issue fundamental rights (human rights, data protection, asylum, privacy,
freedoms

1 = issue institutional powers (change of decision-making procedure; reports);
1 = Proposal decided at first reading; O = otherwise

1 = Proposal decided at second reading; O = otherwise

1 = Proposal decided at third reading; 0 = otherwise

Sources

EP report, amendments,
Council final text

Statements of EP rapporteurs,
Council minutes

Statements of EP rapporteurs,
Council minutes

Council working documents; EP
plenary statements and
summaries of sittings;

Council Document Register; EP
Legislative Observatory

Commission draft, EP Reports
Commission Proposal, Council
minutes, European Council
conclusions

European Parliament Reports:
Committee votes

European Parliament plenary
sittings

Council Document Register; EP
Reports, Procedural Pages
Council Document Register; EP
Reports, Procedural Pages

Commission Statements at EP
plenary, Communications to EP

EP report, amendments

EP report, amendments

EP report, amendments
EP report, amendments
EP Legislative Observatory
EP Legislative Observatory
EP Legislative Observatory

Obs.

1567

1567

1567

1567

1567

1567
1567

1567

1567

1567

1567

1567

1567
1567

1567

1567
1567
1567
1567

Min.

o

O O o o o

Max.

s

Mean

.652

.186

.278

.839

463

449

.196

87.9

.639

-.010

.257

.592

.093
.689

125

.093
.280
481
.239

Std.
Dev.

476

.390

448

.368

499

498

.397

14.3

.480

2.123

437

492

291
463

331

.290
449
.500
426

135




Table 4.12 Correlations of Variables: the Co-decision Procedure (V1)

Success

Single Package Deal
Proposals Package Deal

Trialogue

Council Impatience

Urgent

Urgent for the Commission

European Parliament Cohesion

EP Committee Supported
Relative EP Salience

EP - Council Salience Tie
Commission Support
Issues Type

Budgetary Issues

Policy Substance Issues
Fundamental Rights Issues
Institutional Powers Issues
First Reading

Second Reading

Third Reading

H
8
S Success

-.093
-.100
0.142
0.090
0.080
-.069
-.002

Single Package Deal

=
o
o
o

-.296
0.201
0.173
-.013
-.038
-.105
-.063
0.060
0.022
0.080

-.063
0.070
-.042
-0.00
0.212
-.012
-.210

Proposals Package Deal

1.000
0.163
0.004
0.168
0.042
0.032
-.202
-.054
-.060
-.051

0.046
-.070
0.046
0.013
-.155
-.035
0.205

Trialogue

1.000
0.227
-.033
-.046
-.201
-.246
-117
-.032
-.068

0.027
-.058
0.045
0.014
0.081
-.282
0.246

Council Impatience

1.000
0.145
0.044
-.103
-.073
-.076
0.040
0.008

-.020
-.007
0.055
-.032
0.358
-.098
-.262

Urgent

1.000
0.547
0.151
0.047
0.235
-.036
-.060

0.192
-.221
0.105
0.040
0.163
0.012
-.186

Urgent for the Commission

1.000
0.148
0.112
0.252
-.003
-.068

0.262
-.231
0.052
0.048
0.122
0.052
-.190

European Parliament Cohesion

1.000
0.374
0.100
0.027
-.057

0.093
-.130
0.031
0.080
0.224
-.059
-.167
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EP Committee Supported

1.000
0.126
0.021
-.028

0.085
-.085
0.031
0.015
0.137
0.135
-.303

Relative EP Salience

1.000
0.003
-.043

0.095
-.136
0.075
0.036
0.133
0.090
-.246

EP - Council Salience Tie

1.000
0.033

-.048
0.060
-.028
-.016
0.109
-.004
-.109

Commission Support

1.000

-.127
0.122
0.110
-.192
-.023
0.095
-.087

Budgetary Issues

1.000
-A4AT7
-.121
-.102
0.015
0.030
-.051

Policy Substance Issues

1.000
-.563
-.476
-.069
0.009
0.062

Fundamental Rights Issues

1.000
-121
0.056
-.040
-.013

Institutional Powers Issues

1.000
0.031
0.001
-.034

First Reading

1.000
-.601
-.349

Second Reading

1.000
-.539

Third Reading

1.000



Table 4.13 Descriptive Statistics: EP Success Across Policy Areas (VIII)

Name

Success
Independent variables

Package Deal

Co-decision

Council Impatience
Urgent
Urgent for the Commission

European Parliament
Cohesion

EP Committee Supported

Relative EP Salience

EP - Council Salience Tie

Commission Support

Issues Type
Budgetary Issues

Policy Substance Issues

Fundamental Rights Issues

Institutional Powers Issues
Distributive Policy Area

Description of variables

1 = EP demands included in final Council legislative act; 0 = EP demands NOT
included in final legislative act

1 = Proposals and issues were decided as a package between the EP and the
Council; 0 = otherwise

1 = codecision procedure; 0 = consultation procedure

1 = The Council started discussions and prepared a draft text of the legislative
proposal before the EP had done so; 0 = the EP started discussions and prepared a
draft text of the legislative proposal before the Council

1 = Specific deadline for the legislative proposal to come into force; 0 = otherwise

1 = Deadline approaching, but no decision taken by European Council in advance; 0 =
otherwise

Percentage of MEPs in the drafting committee voting in favour of the committee report
(of all committee members present)

1 = The EP plenary supports the committee report and no further amendments are
tabled by MEPs; 0 = Committee report amended or rejected by the Plenary
Relative EP Preference Intensity = EP Salience (linearly rescaled 1-10) - Council
Salience (linearly rescaled 1-10), including the direction (+ or -)

1= Equal preference intensities attached to a proposal by the EP and the Council; 0 =
otherwise

1 = Commission support for issue contested by the EP; 0 = No Commission support

1 = issue budgetary (EU spending, co-financing, funding for specific programmes);
1 = issue policy substance (scope of the legislation, clarifications on definitions and
terms;

1 = issue fundamental rights (human rights, data protection, asylum, privacy,
freedoms

1 = issue institutional powers (change of decision-making procedure; reports);
Proportion of distributive proposals in a policy area

Sources

EP report, amendments,
Council final text

Statements of EP rapporteurs,
Council minutes

EP Legislative Observatory

Council Document Register; EP
Legislative Observatory

Commission draft, EP Reports
Commission Proposal, Council
minutes, European Council
conclusions

European Parliament Reports:
Committee votes

European Parliament plenary
sittings

Council Document Register; EP
Reports, Procedural Pages

Council Document Register; EP
Reports, Procedural Pages

Commission Statements at EP
plenary, Communications to EP

EP report, amendments

EP report, amendments

EP report, amendments

EP report, amendments
Legislative text

Obs.

2369

2369

2369

2369

2369
2369

2369

2369

2369

2369

2369

2369
2369

2369

2369
2369

Min.

170

Max.

.943

Mean

.519

.366

.661

.399

464

.186

89.2

729

222

.299

.520

.108
.645

114

.133
413

Std.
Dev.

.500

482

473

.490

499

.389

13.3

444

1.963

.458

.500

311
AT79

317

.340
.208

137




Success

Package Deal

Co- decision

Council Impatience

European Parliament Cohesion
EP Committee Supported
Relative EP Salience
Parliament - Council Salience Tie
Commission Support EP

Issue Type Contested by EP
Issue Budgetary

Issue Policy Substance

Issue Fundamental Rights
Issue Institutional Powers
Distributive Policy Area

Success

o r
=
© S
» S

0.372
0.130
0.012
-0.052
-0.067
-0.105
0.237

-0.065
-0.070
0.198
-0.028
-0.040

Package Deal

0.018
0.000
0.021
-0.036
0.014

Co- decision

1.000
0.184
-0.134
-0.283
-0.166
-0.129
0.202

-0.067
0.129
0.051
-0.168
-0.277

Council Impatience

1.000
-0.124
-0.105
-0.133
-0.023
0.058

0.014
0.014
0.059
-0.086
-0.085

European Parliament Cohesion

1.000
0.349
0.111
0.015
-0.083

0.076
-0.094
-0.013
0.075
0.208

EP Committee Supported

1.000
0.162
0.057
-0.089

0.062
-0.096
-0.013
0.080
0.160

138

Table 4.14 Correlations of Variables: EP Success Across Policy Areas (VIII)

Relative EP Salience

1.000
-0.074
-0.073

0.082
-0.128
0.031
0.077
0.310

Parliament — Council Salience Tie

1.000
-0.006

-0.031
0.062
-0.013
-0.047
-0.085

Commission Support EP

1.000

-0.134
0.107
0.181
-0.197
-0.092

Issue Budgetary

1.000
-0.469
-0.125
-0.137
0.191

Issue Policy Substance

1.000
-0.482
-0.529
-0.230

Issue Fundamental Rights

1.000
-0.140
0.028

Issue Institutional Powers

1.000
0.122

Distributive Policy Area

1.000



4.5 Statistical Methods and Models

Binary Logistic Regressions

In Chapter V, VI, VIl and VIII the dependent variables Package Deal and EP Success are
dichotomous (0;1) variables. Logistic regressions are used to examine the effect of the
independent variables (Hosmer and Lemeshow, 2000). As indicated earlier the dataset is
structured hierarchically into 2369 issues, nested in 973 proposals, nested in 19 policy areas
and 8 legislative years. Therefore, the observations cannot simply be pooled, because this
violates the assumption of the independence of the observations (Snijders and Bosker,
1999). Individual issues cannot be treated as independent observations as some issues that
are part of the same proposal, policy area and year may share a similar probability of EP
success (Rabe-Hesketh and Skrondal, 2005; Raudenbush and Bryk, 2002; Rasbash et al,
2000). ANOVA tests are performed in each of the chapters in order to check whether the
variance in the probability of the dependent variable = 1 can be explained by differences
between the legislative proposals, policy areas or time (Steenbergen and Jones, 2002)
Two techniques are employed to account for the clustered nature of the data. Firstly, the
models can be estimated as robust logistic regressions, correcting the standard errors for
clustering within legislative proposals and/or policy areas and years. Secondly, the models
can be estimated as multi-level logistic regressions with issues at level 1 and proposals,
policy areas and time at levels 2, 3, 4 (Gelman and Hill, 2007; Rasbash and Goldstein,
1994; Leyland and Goldstein, 2001; Hox, 2002). As well as correcting for the dependence
of observations within proposals, this method also makes adjustments to both within and
between parameter estimates that take into account the clustered nature of the data>. Each

of the models reports the coefficients, the standard errors and the full models present the

%3 «political scientists often treat multilevel data structures as if no hierarchy between units of analysis
existed. Consequently, observations are treated as independent, whereas in fact they are to some extent
dependent because of the hierarchical nesting structure. This can easily lead to incorrect inferences, such
as rejecting the null hypothesis of no effect too frequently” (Snijders and Bosker, 1999).
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odds ratios of the independent variables. Robust logistic regressions and multi-level logit

models are used in Chapters V, VI, VIl and VIII.

Ordinal Logistic Regressions

In Chapter VIII, in addition to treating the EP success variable as a binary variable, EP
success is studied as an ordinal variable with four outcomes (where 0 = failure, 1 = low
success, 2 = medium success; 3 = high success). When the issues from the co-decision and
consultation procedures are pooled together, none of the categories is empty or extremely
small (Bickel, 2007). Therefore, it is possible to run an ordinal logistic test. By including
the degree of EP success in the analysis, the results of the statistical tests will provide a
clearer picture of the extent to which the European Parliament influences legislative
outcomes across policy areas in the EU. Exactly the same set of independent variables is
used in the analysis. The ordinal logistic regression models are estimated with robust
standard errors to take into account the clustered nature of the data.

One of the assumptions underlying ordinal logistic regression is that the relationship
between each pair of outcome groups is the same. This is known as the proportional odds
assumption (Rabe-Hesketh and Skrondal, 2005, 148). Ordinal logistic regression assumes
that the coefficients that describe the relationship between the lowest versus all higher
categories of the dependent variable are the same as those that describe the relationship
between the next lowest category and all higher categories (Dupont and Martensen, 2007).
If there is a difference between the different categories, then a multinomial logit regression

is more appropriate (Long, 1997; Agresti, 2007).

Multinomial Logistic Regressions
In Chapter VIII, the dependent EP success is also treated as a categorical variable and a

multinomial logistic regression is estimated. The multinomial model will aid the analysis of
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the effect of the independent variables for each EP success category (0, 1, 2, or 3). Here EP
success is the dependent variable with four nominal outcomes (Agresti, 1990). Multinomial
logit regression works like an ordinary binary logistic regression, except that all the
different outcomes in the dependent variable are compared against each other. In a model
with four alternative categories, outcome 0 (failure) is compared to outcome 1 (low
success), outcome 1 (low success) is compared to outcome 2 (medium success), outcome 2
(medium success) is compared to outcome 3 (high success) and outcome 3 (high success) is
compared to outcome 0O (failure). As in the ordinal logistic regression, to account for the
contextual effect of the policy area level, the multinomial regression is estimated with
clustered robust standard errors. Exactly the same set of independent variables is used in

this analysis, so that the results from the different estimations can be compared.

4.6 Introducing the Illustrative Case Studies

Choosing the Illustrative Case Studies: Legislative Proposals

Three of the empirical chapters supplement the findings with illustrative case studies. The
intention here is not to draw deep conclusions about the way EU policy-making works
from five legislative proposals. Rather, these illustrative case studies are used as examples
of some of the key arguments and of important trends identified in the quantitative sections
of the thesis. All of the cases represent important pieces of legislation where informal
negotiations and package deals play a central role in the decision-making process. The
consultation cases were chosen to illustrate that the consultation procedure can also involve
important informal trialogues, which are usually associated with the co-decision procedure.
In addition, the cases illustrate that delay is important to the EP’s influence, regardless of
its limited formal consultation powers. In contrast, the co-decision cases were chosen to
illustrate that co-decision does not always guarantee a co-equal status of the Parliament.

The co-decision cases demonstrate that party leaders can often undermine the role of the
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committee rapporteur in inter-cameral negotiations. The cases also show that EP influence
in co-decision is not constant, but it varies according to the different policy contexts.
Whereas none of the case studies shows all aspects of the argument in Chapter I11, each of
the cases provides contexts around some of the key findings of the thesis.

The selected examples were chosen according to four factors: the type of legislative
procedure (co-decision or consultation); the policy area they belong to; their salience; and
the time period in which they were decided (1999 - 2007). The examples were not
randomly chosen, nor are they intended to be representative of the whole population of
legislative acts. The cases, however, illustrate the process and consequences of legislative
package deals in the EU and the importance of the policy area context for legislative
decisions. First, the case studies help in identifying and understanding the particular issues
involved in legislation. Second, they help in identifying the actors who gain and lose from
the EP’s involvement in informal negotiations. Third, they help in understanding the gains
and losses from the EP’s commitments to informal package compromises. The illustrative
examples look at legislative bargaining in the policy areas of telecommunications (co-
decision), agriculture (consultation), justice, freedom and security (consultation), insurance
(co-decision), and energy (co-decision).

Chapter V illustrates the way package deals work in the EU legislative process with
a case study on the co-decision Data Retention Directive®*. Chapter VI illustrates the
possibilities for EP legislative success in the consultation procedure with two case studies —

Voluntary Modulation of Direct Payments Regulation®® and the EU Agency for

> Directive 2006/24/EC of the European Parliament and of the Council of 15 March 2006 on the retention of
data generated or processed in connection with the provision of publicly available electronic communications
services or of public communications networks and amending Directive 2002/58/EC

% Council Regulation (EC) No 378/2007 of 27 March 2007 laying down rules for voluntary modulation of
direct payments provided for in Regulation (EC) No 1782/2003 establishing common rules for direct support
schemes under the common agricultural policy and establishing certain support schemes for farmers, and
amending Regulation (EC) No 1290/2005
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Fundamental Rights Regulation®®. These case studies demonstrate how package deals and
proposal linkages increase the ability of the European Parliament to succeed in the
consultation procedure. Moreover, these consultation case studies underline the power of
the European Parliament to delay legislation and extract concessions from the Council of
Ministers. Chapter VII illustrates the possibilities for EP legislative success in the
codecision procedure with two case studies — the Reinsurance Directive®” and the Energy
Efficiency Directive®®. The case studies illustrate how package deals are enforced between
the European Parliament and the Council. The examples also show that informal trialogues
between the EP and the Council may often take place before first and second reading and

such fast-tracked package compromises may undermine the EP’s co-legislative status.

Telecommunications: Data Retention Directive

In Chapter V, the co-decision Data Retention Directive case study illustrates how informal
agreements are made between the European Parliament and the Council of Ministers in the
co-decision procedure. Proposed in 2005, this piece of legislation aimed to harmonize
Member States’ legislation on the retention of data, processed by telecommunications
companies. Once adopted, the directive would facilitate judicial cooperation in criminal
matters and the investigation of serious criminal offences. This case underlines the
importance of urgency, institutional impatience, and the involvement of party leaders in the
conclusion of inter-institutional package deals. The case also illustrates how the success of
informal agreements depends on their simultaneous decision. Informal agreements are
likely to fall apart when promises are made sequentially. In exchange for supporting the

Council’s preferences on Data Retention, the European Parliament was promised a future

% Council Regulation (EC) No 168/2007 Establishing a European Union Agency for Fundamental Rights

%" Directive 2005/68/EC of the European Parliament and of the Council of 16 November 2005 on reinsurance
and amending Council Directives 73/239/EEC, 92/49/EEC as well as Directives 98/78/EC and 2002/83/EC

%8 Directive 2006/32/EC of the European Parliament and of the Council of 5 April 2006 on energy end-use
efficiency and energy services and repealing Council Directive 93/76/EEC (Text with EEA relevance)
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pay-off in the negotiations of the VIS consultation legislation. Nevertheless, during the
negotiations of the Schengen proposals, the Council refused to keep any previous promises
or agreements with the EP. The case underlines the fragile nature of inter-chamber logrolls,

but it demonstrates their important role for the EU legislative process.

Common Agricultural Policy: Voluntary Modulation for Direct Payments Regulation

The first case in Chapter V1 is a study of the consultation VVoluntary Modulation regulation.
Proposed in 2006, this legislative act aimed to establish the practical rules for allowing
Member States to use voluntary modulation. It laid down the procedures for shifting up to
20% of direct payments from the first pillar to rural development under the CAP. The
Council had previously agreed to cut payments to rural development and this proposal
aimed partially to compensate for the lack of necessary funds under the second pillar of the
CAP. In order to make the Commission and Council listen to its position, the EP decided to
link its opinion on Voluntary Modulation to the funding of rural development programmes
in the 2007 budget. In the framework of the 2007 annual budgetary procedure, the EP
blocked and put into reserve 20% of the commitments and payments appropriations for
rural development programs. This way the European Parliament linked its opinion on
Voluntary Modulation to its opinion on other urgent budgetary legislation. Moreover, the
EP delayed its opinion. The case illustrates that when issues are important and urgent to the
Council, the EP can exploit its powers in other procedures and its right to delay in
consultation in order to extract concessions from the Member States. Though delay, the EP
agreed a package deal with the Council in which it realized some of its preferences. The
case also illustrates that the European Parliament is able to influence legislation much more
than what the official treaty provisions prescribe and what existing analyses have

suggested.
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Justice and Home Affairs: Agency for Fundamental Rights Regulation

The second case in Chapter VI is a study of the consultation EU Agency for Fundamental
Rights Regulation. The case again illustrates how the European Parliament can successfully
influence legislation in the consultation procedure through delay. In 2005, the European
Commission proposed the establishment of a Fundamental Rights Agency with the
objective to provide assistance and expertise to the EU institutions and the Member States
in relation to fundamental rights when they are defining policies or implementing
legislation. The Agency’s main responsibilities were the formulation of opinions and
issuing of annual reports on the respect and visibility of fundamental rights in the EU. The
case highlights that informal inter-chamber trialogue meetings take place in the
consultation procedure as well. Although trialogue meetings have usually been associated
with negotiations in the co-decision procedure, this case demonstrates that as many as six
informal trialogues and numerous intra-chamber meetings took place between 2005 and
2007 when final agreement was achieved. In this case the European Parliament also
delayed its opinion and managed to gain concessions from the Council by having its

demands included in the final legislative text.

Insurance: Reinsurance Directive

The first case in Chapter V11 is a study of the co-decision Reinsurance Directive. Proposed
in 2004, this legislative dossier aimed to provide a framework for the regulation of
specialized reinsurers — those companies, whose sole activity is reinsurance. The drafting
of the text was largely led by the Council Presidency who ensured that the EP’s drafting
committee made no amendments to the Council’s compromise text. Decided under first
reading, this fast-tracked procedure left little room for discussion, debate or inclusion of
further amendments by MEPs outside the EP’s drafting committee. The case demonstrates

how informal contacts between the EP leadership and the Council Presidency weaken the
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ability of ordinary MEPs to participate in the legislative process. Due to the accelerated
fast-track agreement on this proposal, most committee members and MEPs did not have a
chance to influence the legislative text. The EP plenary voted on a pre-agreed package

compromise as a block vote without any further amendments.

Energy: Energy Efficiency for End-Users Directive
The second case in Chapter V11 is a study of the co-decision Energy Efficiency directive.
Proposed in 2003, the legislation aimed to stimulate energy efficiency by introducing
mandatory savings targets for Member States and taking measures that would assist the
development of the market in energy services. It aimed to contribute to the achievement of
the EU's Kyoto emissions-reduction target and covered the great majority of forms of
energy sold to end-users: electricity, gas, district heating, heating oil, and transport fuels.
Similarly to the Reinsurance case, informal contacts between the EP party leaders and the
Council Presidency weakened the ability of ordinary MEPs to participate in the legislative
process. In this case, the role of the EP committee and the EP rapporteur was undermined
due to the last-minute deal agreed with the majority party leaders. The agreement was again
fast-tracked and the package compromise was passed in plenary as a block vote.

This chapter described the empirical material used to test the theoretical argument.
The data consist of all EU legislation adopted in the period 1 May 1999 — 30 April 2007
across all policy areas and the EU’s co-decision and consultation legislative procedures.
The chapter underlined that there is a lot of publicly available information, which allows
the systematic tests of the argument. In Chapter V the analysis is applied to all 1465
legislative proposals. In Chapter VI the analysis is focused on the consultation procedure
(925 proposals). In Chapter VI the analysis is focused on the co-decision procedure (540
proposals). In Chapter V111 the data from the consultation and co-decision procedures are

pooled together and the analysis is applied to all 1465 legislative proposals.
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CHAPTER 5 : WHY PACKAGE DEALS IN THE EU LEGISLATIVE PROCESS

Introduction
This chapter studies the use of package deals in European Union decision-making and it
analyses the conditions for inter-chamber logrolling. Existing studies of legislative politics
in the EU overlook the importance of the use of package deals in the EU legislative
process. The possibility of logrolling between the European Parliament and the Council has
attracted little theoretical attention and no empirical testing. This chapter explores the
conditions for the use of legislative package deals in the European Union through the
examination of 1465 legislative proposals completed between 1 May 1999 and 30 April
2007 under the co-decision and consultation procedures.

The chapter tests Hypothesis 1 and Hypothesis 2 that legislative proposals in the
EU are more likely to be decided through a package deal when proposals are 1) distributive
and 2) urgent. The chapter finds that package deals are regularly used by EU legislators as
they allow the Council and the Parliament to achieve their most preferred policy outcomes
through the exchange of support. In addition to distributive and urgent legislative
proposals, the chapter tests whether logrolling occurs when, 3) the preference intensities of
the EP and the Council on these proposals differ, 4) the EP party leaders are involved; 5)
the policy area is issue complex.

Section | of the chapter presents an overview of the development of package deals
in the co-decision and consultation procedures between 1 May 1999 and 30 April 2007.
Section 1l outlines the conditions that led to the employment of package deals in EU
decision-making. Section Il presents the statistical tests and reports the findings. Section
IV illustrates the importance of package deals with a case study. The case highlights some
of the most important characteristics of informal legislative logrolls and it further supports

the argument that package deals are important for legislative decision-making in the EU.
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Theoretical analyses of EU legislative politics have largely neglected the
importance of informal rules and procedures and the possibility of logrolling and package
deals in the decision-making process. The majority of the existing models of EU decision-
making view lawmaking as a process of single-shot interactions between the Council, the
European Parliament and the Commission. They ignore the possibility of repeated
interactions between the institutional actors and eliminate the idea of logrolling and the
conclusion of package deals in the EU legislative context (Tsebelis, 1994; Steunenberg,
1994; Crombez, 1996; Garrett and Tsebelis, 1996; Tsebelis, 2000; Tsebelis and Garrett,
2000).

The idea of logrolling has occupied a central place in the literature of legislative
politics and theories of exchange have been most prominent in the literature of US
legislative decision-making (Buchanan and Tullock, 1962, 2004; Coleman, 1966, 1990;
Ferejohn, 1986; Weingast and Marshall, 1988; Mueller, 1989; Shepsle and Weingast, 1994;
Stratmann, 1992; 1995; 1997; Gilligan and Krehbiel, 1998; Krutz 2001). Analyses of
logrolling and package deals take into account both the informal interactions among
institutional actors and the formal rules of the legislative process. The definition of
logrolling varies between the studies but overall, it is understood as ‘the exchange of loss in
some issues for benefits in others resulting in mutual overall gain between actors with
different interests...” (Mueller, 1989).

In contrast, ideas of gains from legislative exchange in the EU context have
received little attention, limited theoretical focus and no empirical testing. Recently, several
theoretical models, implying logrolling have been developed in the EU decision-making
literature (Stokman and Van Oosten, 1994; Bueno de Mesquita, 1994; Crombez, 2000b;
Konig and Proksch, 2006). In addition to the procedural rules of the EU legislative process,
these models focus on the informal bargaining through which institutional actors exercise

legislative influence. These authors acknowledge that EU decision-making presents
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legislators with multiple issues for consideration and that their repeated interactions in the
EU legislative process create opportunities for logrolling and exchange of support.
Nevertheless, there exist no empirical tests of whether legislative exchange is a significant
process in EU decision-making.

This chapter finds that logrolling in the EU manifests itself in the form of package
deals between the Council and the European Parliament. Package deals are widespread in
the EU legislative system and they are of central importance for EU decision-making in a
large number of EU policy areas. Inter-chamber legislative package deals can be found in

the co-decision as well as the consultation procedures.

5.1 Package Deals in the EU Legislative Process
“Anyone familiar with lawmaking knows that legislators frequently vote for
legislation they really do not like in return for another legislator’s agreement to vote for

something they favour strongly ” (Tullock, 2002, 29).

5.1.1 What Exactly is a Package Deal? The Concept of Package Legislating

Package deals are fragile informal bargains agreed between representatives of the European
Parliament and the Council of Ministers. Legislative proposals and the issues included in a
package are discussed and voted as a whole. Usually agreed through informal negotiations,
these legislative compromises serve as binding commitments and each of the legislative

chambers has to accept the deal without any further amendment.

5.1.2 Where Did the Package Deal Originate?
The origins of the package deal in the European Union can be traced back to the
development of the budgetary procedure and the CAP. The broader qualitative literature on

EU decision-making suggests the use and importance of package deals in the Council of
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Ministers. As discussed in Chapter I, package deals have long been associated with
distributive politics in the EU. This is not surprising as the EU budget is renegotiated
repeatedly and similar constellations of issues arise again and again. Cooperation on deals
like these indicates repeated play among legislators, which is not implausible, given that
the annual budgetary process must be repeated each year, and that the European Parliament
and the Council of Ministers communicate to each other through channels other than the
formal proposal and amendment processes outlined by the treaties (pictured in Figure 1.2).

The origin of the package deal in the EU is similar to the development of package
legislating in the US. Distributive politics, spending and the budget are found to be marked
by logrolling, informal negotiations and package deals (Enelow, 1986, 291; Haggard and
McCubbins, 2001, 130). According to Heller (2001: 39) The easiest place to look for
evidence of logrolls is in spending... Chambers resolve their differences through huge,
budget-busting, deficit-inducing, intercameral logrolls’.

Before focusing on the use of package deals across policy areas, it is interesting to
note the variation in amendment rates of proposals across policies (see Table 5.1). The
European Parliament amends less legislation under the consultation procedure than it does
under co-decision. The proportion of co-decision proposals to which the EP proposed
amendments was 87% (470 of 540 proposals), whereas the proportion of consultation
legislation to which the EP proposed amendments was only 54.5% (503 of 925 proposals).
Overall, the European Parliament proposes amendments to 66.4% of the legislative

proposals (973 of 1465) and the rest are passed subject to no amendment.
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Table 5.1 Total EU Legislation Analysed: 1999 — 2007

‘ Co-decision Procedure ‘ ‘ Consultation Procedure ‘ ‘ All Legislative Proposals
Policy Area (Commission DG) prc-)rpc))ct)zgls Am’\tla?lrclied Amended prJSéiLlls Aml\(la?lr(ljed Amended proT:cEilaus Am'\tla?lrgied Amended

Agriculture & Rural Development 8 1 7 129 60 69 137 61 76 (55.6%)
Budget 12 3 9 72 46 26 84 49 35 (41.7%)
Development 10 1 9 4 - 4 14 1 13 (92.9%)
Economic and Financial Affairs 2 - 2 58 30 28 60 30 30 (50.0%)
Education and Culture 26 1 25 13 9 4 39 10 29 (74.4%)
Employment and Social Affairs 22 2 20 22 4 18 44 6 38 (86.4%)
Energy and Transport 100 7 93 33 27 6 133 34 99 (74.4%)
Enterprise and Industry 62 9 53 4 1 3 66 10 56 (84.8%)
Environment 55 5 50 35 27 8 90 32 58 (64.4%)
Eurostat, Statistical Office 39 7 32 4 3 1 43 10 33 (76.7%)
External Relations 12 - 12 60 34 26 72 34 38 (52.8%)
Fisheries 1 - 1 131 25 106 132 25 107 (81.1%)
General Secretariat 3 1 2 31 23 8 34 24 10 (29.4%)
Health and Consumer Protection 57 1 56 34 13 21 91 14 77 (84.6%)
Information Society 24 4 20 3 1 2 27 5 22 (81.5%)
Internal Market and Services 48 7 41 18 12 6 66 19 47 (71.2%)
Justice, Freedom and Security 26 2 24 178 55 123 204 57 147 (72.1%)
Legal Service 17 17 - 8 8 - 25 25 0 (0 %)

Regional Policy 1 1 - 7 3 4 8 4 4 (50.0%)

Research 7 - 7 37 18 19 44 18 26 (59.1%)
Taxation and Customs Union 8 1 7 44 23 21 52 24 28 (53.8%)
Total Proposals 540 70 470 925 422 503 1465 492 973 (66.4%)

Source: European Parliament Legislative Observatory
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The policy areas with the lowest proportion of amended by the European
Parliament proposals are Budget (41.7%), General Affairs (29.4%), Agriculture and Rural
Development (43.9%), Economics and Social Affairs (50.0%), External Relations (52.8%),
Taxation and Customs (53.8%). On the other hand, the policy areas with the highest
proportion of amended by the EP legislative proposals are Development (100%),
Employment and Social Affairs (86.4%), Health and Consumer Protection (84.6%),
Enterprise and Industry (82.4%), and Information Society (81.5%).

Around 25% of the completed EU legislation in the period between 1 May 1999
and 30 April 2007 was decided through a package deal. Of the total 1465 legislative
proposals, 973 proposals were amended and 244 proposals involved a package compromise
between the European Parliament and the Council of Ministers. The use of package deals in
the co-decision and consultation procedures was traced through the Council’s document
register and the European Parliament’s plenary debates and summaries of sittings. A
proposal was counted as a package proposal only if there was written evidence of a
negotiated compromise package between the Council and the European Parliament. 72% of
all package deals fell under the co-decision procedure (176 proposals) and around 28% of
the package deals took place under the consultation procedure (68 proposals).

Table 5.2 presents the distribution of all legislative proposals completed in the
period according to policy area, procedure, and use of package deals in the legislative
process >°. It confirms that package deals occur in many EU policy areas. The policy areas
with the highest percentage of legislative proposals decided through package deals were
Budget (60%), Research (77%), Energy and Transport (42%), and Information Society
(41%). On the other hand, the policy areas of Fisheries (2%) and External Relations (5%)

only rarely contain package legislation.

% Sources: European Parliament Legislative Observatory and Council of Ministers Register of Documents.
Own calculations.
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Table 5.2 Package Deals in Co-decision and Consultation Legislation: 1999 - 2007

Co-decision Consultation
Policy Area (Commission DG) Total Amended Single Multi Package Amended Single Multi Package | Total Package
Amended | Proposals Package Package Proposals | Proposals Package Package Proposals Deals
Agriculture & Rural Development 80 7 1 2 3 (43%) 73 - 17 17 (23%) 20 (25%)
Budget 35 9 - 5 5 (56%) 26 - 16 16 (62%) 21 (60%)
Development 13 9 - 3 3 (33%) 4 - - - 3 (23%)
Economic and Financial Affairs 30 2 - 2 2 (100%) 28 - - - 2 (7T%)
Education and Culture 29 25 - 6 6 (24%) 4 - 1 1 (25%) 7 (24%)
Employment and Social Affairs 38 20 1 6 7 (35%) 18 - - - 7 (18%)
Energy and Transport 99 93 16 26 42 (45%) 6 - - - 42 (42%)
Enterprise and Industry 56 53 8 10 18 (34%) 3 - - - 18 (32%)
Environment 58 50 14 6 20 (40%) 8 - - - 20 (34%)
Eurostat, Statistical Office 33 32 1 1 2 (6%) 1 - - - 2 (6%)
External Relations 38 12 2 - 2 (23%) 26 - - - 2 (5%)
Fisheries 107 1 - - - 106 - 2 2 (2%) 2 (2%)
General Secretariat 10 2 - - - 8 - 4 4 (50%) 4 (40%)
Health and Consumer Protection 77 56 13 10 23 (41%) 21 - - - 23 (30%)
Information Society 22 20 5 4 9 (45%) 2 - - - 9 (41%)
Internal Market and Services 47 41 12 4 16 (39%) 6 - - - 16 (34%)
Justice, Freedom and Security 147 24 3 9 12 (50%) 123 - 11 11 (9%) 23 (16%)
Research 26 7 1 3 4 (57%) 19 - 16 16 (84%) 20 (77%)
Taxation and Customs Union 28 7 1 1 2 (29%) 21 - 1 1 (5%) 3 (11%)
Total Legislative Proposals*** 973 470 78 98 176(37%) 503 - 68 68 (14%) | 244 (25%)

*** = 243 directives, 468 regulations, 247 decisions and 14 recommendations.
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5.2 Types of Inter-Chamber Package Deals

Three types of package deals can be identified in the European Union legislative process®.
These are package deals on: a) single proposals that involve multiple issues; b) several
proposals that are decided simultaneously within the same legislative procedure; and c)
several proposals that are decided simultaneously across the co-decision and consultation

procedures.

a) Single proposals with multiple controversial issues

First, legislative package deals are concluded between the European Parliament and the
Council on single proposals that involve multiple controversial issues. Package deals allow
the legislative bodies to obtain their most preferred outcomes by exchanging support on
some issues for support on other issues, part of the same legislative proposal. Hence,
logrolling allows some of the most controversial legislative proposals that would otherwise
face gridlock, to be successfully negotiated. Overall, 32% of the package deals in the
period took place on single proposals (78 proposals). For example, in the negotiations of
the regulation on the European Globalisation Adjustment Fund (2006/0033(COD)), the
“EP explained to the Chair of Coreper that it viewed the negotiations as a whole package
and would be prepared to accept Article 2 as proposed by the Council, including the 15%
in 2(c), should the Council for its part agree to increase the rate of co-financing to 50% .

However, package compromises on single proposals only took place in the co-decision

procedure.

% In the literature on the US Congress, Stratmann (1992) finds that logrolling agreements can take two forms.
First, two issues y and w can be joined in a single proposal and be voted on as a package. This type of
package deals are often referred to as ‘omnibus bills’ (Sinclair, 2000; Krutz, 2001). Second, the issue pairs
can be voted upon separately, with y’s supporters voting for w and w’s supporters voting for y.

81 Council Document 15696/06 Brussels, 22 November 2006).
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b) Several proposals decided simultaneously under the same procedure

Second, legislative package deals are agreed when several proposals are decided
simultaneously either within the same legislative procedure or across the co-decision and
consultation procedures. 68 % of the package deals involved the bundling of legislative
proposals in packages and their simultaneous negotiation (166 proposals). Package deals on
several proposals allow EU legislators to trade support across proposals and hence make
compromises on legislative packages that would otherwise be difficult to pass. For
example, during the negotiations on the Detergents regulation (2002/0216(COD), the
Council reports: “On 8 December 2003 an informal trialogue meeting was held and a list
of compromise amendments was drawn up... The European Parliament indicated that,
should the compromise package be accepted by the Council, it was prepared to drop all

other amendments and vote to approve the compromise package in January 2004... 62,

C) Several proposals decided simultaneously across legislative procedures

Third, package deals are concluded when several proposals are decided simultaneously
across the co-decision and consultation procedures. Table 5.1 highlighted that EU policy
areas contain draft proposals from both legislative procedures. Hence, package deals can
also involve proposals from the co-decision and consultation procedures within the same
policy area. For example, during the negotiations on the SIS Il proposals: “On 31 May
2005, the Commission submitted legislative proposals setting out the legal basis for SIS 1I:
two Regulations to be adopted in co-decision procedures and one Council Decision to be
adopted by unanimity and with EP consultation. However, the EP has very clearly

indicated that these three legislative instruments will be dealt with as a package ™.

82 Council Document 15894/1/03, Brussels 11 December 2003, on Regulation on Detergents).
8 Council Document 13050/06, Brussels, 22 September 2006, on SIS 11 legal instruments).
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Therefore, there is evidence of both single omnibus legislation, where several issues
are packaged in a single proposal and of multi-proposal package legislation, where several
proposals are bundled together and decided simultaneously. It seems that in the EU single
‘omnibus’ proposals are less popular than packages of several proposals decided
simultaneously. ‘Omnibus’ packaging on single proposals occurred only under the co-
decision procedure (78 package proposals). Proposals were decided together in bundles
under the co-decision and consultation procedures (166 package proposals).

The largest number of omnibus single proposals was in the policy areas of Energy
and Transport (16), Environment (14), Health and Consumer Protection (13) and Enterprise
and Industry (8). The largest number of multi-proposal package legislation was in the
policy areas of Energy and Transport (26), Agriculture (17), Research (16), and Budget
(16). Cross-procedure packaging of proposals took place in the policy areas of Justice,
Freedom and Security, Research, Budget, Agriculture, Education and Culture, and
Taxation. Altogether, there were 78 proposals decided as omnibus packages in the co-
decision procedure, 98 proposals decided as part of a multi-package deal in the co-decision
procedure and 68 multi-package proposals in the consultation procedure.

It is difficult to trace successful package deals between the Parliament and the
Council over time. The general non-enforceability of informal political bargains limits the
deals that can be struck among MEPs and representatives from the Council. Itis difficult to
bind future legislative decisions in a logrolling context because informal agreements can
easily be amended or ignored (Shepsle and Weingast, 1994; Weingast and Marshall, 1998).
When agreements are only informal and take place sequentially, actors are likely to
‘misstate their preferences at the time an agreement is formed and to violate the agreement

after it is made’ (Mueller, 1989, 87).
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Package deals are fragile informal bargains and such agreements are also difficult to
enforce across policy area. In informal agreements, ‘any political agent can betray the
original agreement and destabilize the original coalition’ (Parisi, 2002, 187). Therefore, in
the EU context evidence of legislative exchange can easily be found when proposals are
negotiated simultaneously, but logrolls are likely to break if promises are made across time
or policy area. For example, the European Parliament was promised by the Council that if it
supported the Council’s position on the co-decision Data Retention directive (2006/24/EC),
the Council would work closely together with the EP in deciding future proposals in the
area of Justice, Freedom and Security. In return for reaching a compromise deal by the end
of 2005, the Parliament was promised a pay-off in the negotiations of the VIS consultation
legislation (see this chapter’s case study). Nevertheless, during the negotiations of the
Schengen proposals, the Council refused to keep any previous promises or agreements with
the EP.

Finally, package legislating in the EU is an increasingly used practice for resolving
inter-chamber conflict. While only 21% of the legislative proposals were negotiated
through a package deal in 2000, more than 41% of the proposals were package compromise
deals between the EP and the Council in 2006. Overall, between 1999 and 2007 around
25% of the legislative proposals were negotiated through the bundling of issues and
proposals together. Therefore, logrolling between the European Parliament and the Council
is a significant process and package deals are increasingly employed across EU policy
areas, going beyond the co-decision procedure. What explains the use of package deals in
the EU legislative process? If informal bargaining and package deals obscure the decision-
making process, why does the EP participate in logrolling with the Council? If package

deals benefit both the EP and the Council, why not use package deals all the time?

157



5.3 Why Legislative Package Deals in the EU

The theoretical argument in Chapter 111 outlined two conditions for the use of package
deals in EU decision-making. These are the distributive nature of legislative proposals and
their urgency. In addition, several factors influencing the use of package deals in EU
decision-making can be derived from the literature on legislative exchange. These are the
differing preference intensities of the European Parliament and the Council, the

involvement of political groups leaders, and policy area issue complexity.

Distributive Proposals

Logrolling in the EU is more likely to occur on distributive proposals. Distributive
proposals are highly salient for both the EP and the Council and the decision-making
process on such legislation is likely to be decided through package deals. Expensive
legislative proposals are more likely to be negotiated through logrolls as actors can trade
their support in order to obtain their most preferred outcomes. Proposals that involve
budget allocation issues therefore, are more likely to be negotiated through a logroll. The
distributional aspect of such proposals leads the EP and the Council to use informal
methods of decision-making in which each institution can gain the issues it cares about the
most. Furthermore, budget allocation proposals have direct consequences for Member
States and the Council has greater incentives to negotiate compromise package deals with

MEPs.

Hypothesis 1: Package deals are more likely to occur when proposals are distributive.

Urgency
Second, package deals in the EU are more likely to take place on legislative proposals that

require urgent conclusion. Impatient legislators are more likely to consider alternative
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routes for cooperation in order to speed-up decisions. When time is limited, issues and
proposals are more likely to be bundled together so that overall compromise could be
reached. Package deals will speed up the decision-making process and legislative decisions
will be fast-tracked. Legislators care not only about their successful influence on legislative
outcomes, but also about avoiding delays in the decision-making process. Impatient
legislators are also more likely to grant concessions to each other in order to avoid
unnecessary delay. Urgent situations induce the use of logrolling and package deals serve

as a practical solution to time pressure.

Hypothesis 2: Package deals are more likely to occur when proposals are urgent.

Intensity of Preferences

Third, informal bargains are likely to be made when the intensity of preferences varies
(Buchanan and Tullock, 1962; Coleman, 1966, 1990). As discussed in Chapter 11, a crucial
assumption of logrolling is that political support can be exchanged and that the informal
promises achieved between the institutions can be kept and enforced. Legislators trade
votes because the intensities in preferences over proposals differ. That is, legislative
exchange between the EP and the Council will take place when the institutions can
exchange their support for issues they are less interested in for support of issues they are
more interested in. Therefore, in cases when the Parliament and the Council attach
relatively equal importance to legislative proposals, political exchange is not possible and

package deals are less likely to occur.

Hypothesis 3: Package deals are more likely to occur when the EP and the Council attach

different preference intensities to legislative proposals.
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Party Leaders

Moreover, package deals are dependent on the ability of political group leaders to ensure
the required support in the legislature for the vote in favour of informal legislative logrolls
(Huber, 1996). Package deals are used by the European Parliament and the Council to
resolve difficulties and to reduce uncertainty in the making of EU policies. Package
agreements require the Council and the EP to preserve the essential elements of legislative
compromises achieved through informal means. Therefore, package deals are more likely
to occur when the political group leaders in the European Parliament are involved in the

inter-institutional negotiations.

Hypothesis 4: Package deals are more likely to occur if EP party leaders are involved in

the negotiations with the Council.

Multi-Issue Legislation

Logrolling is likely to increase as the issue complexity of the policy area increases (Krutz,
2001). The large volume of multi-issue legislation in a policy area creates more interaction
between the EP and the Council. The repeated interaction between legislators and the
availability of multiple issues increase the likelihood of logrolling (Enelow, 1986, 290).
The simultaneous consideration of multiple issues increases the complexity of legislative
proposals and makes it more difficult for legislators to reach decisions quickly. The
existence of multi-issue proposals also reduces the time available to legislators and
complex proposals are more likely to be negotiated in packages. Package deals offer a
practical way to agree on several proposals at the same time and avoid potential decision-
making delays.

Hypothesis 5: Package deals are more likely to occur as the issue complexity of the policy

area increases.
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5.4 Statistical Analysis of the Use of Package Deals in the EU Legislative Process

Dependent Variable

The probability of logrolling in the EU is analyzed through the examination of 973
legislative proposals decided in the period 1999 — 2007 in the consultation and co-decision
procedures. The dependent variable is whether a legislative proposal was decided through a
package deal (Package Deal). This is a dichotomous variable where 1 = a package deal on
a proposal and 0 = no package deal. A legislative proposal was counted as a package
proposal when there was written evidence in the Council’s document register and the EP
plenary debates and summaries of sittings of the bundling of issues and proposals in a

package compromise between the EP and the Council.

Independent Variables

In order to test the five propositions for the use of package deals in the EU, several
independent variables were used in the analysis®. The first hypothesis that package deals
are more likely to occur on distributive proposals is tested with the categorical Legislative
Cost Type variable. 1 = Regulatory Proposal if the text of a legislative proposal involves
costs to be covered by private actors (and no direct costs for Member States or the EU
budget). 2 = Distributive (EU budget) Proposal if the text of a legislative proposal involves
the allocation of EU funding and contains a direct reference to the EU financial framework.
3 = Distributive (Member States budgets) Proposal if the text of a legislative proposal
involves costs to be covered by the Member States’ own budgets. 4 = Administrative
Proposal if the text of a legislative proposal involves no or minor costs (see Table 5.3 for

classification).

% see Table 4.7 for full coding, sources and descriptive statistics of all variables used in the analysis;
see Table 4.8 for correlations between the variables.

161



Table 5.3 Legislative Proposals According to Policy Area and Cost Type®

Policy Area (Commission DG)  Total Regulatory Distributive Proposals Administrative
Proposals Proposals
Who pays? private actors EU budget Member States no costs

Agriculture & Rural Development 80 40 (50.0%) | 25 (31.3%) | 15 (18.8%) -

Budget 35 - 32 (91.4%) | 1 (2.9%) | 2 (5.7%)
Development 13 3 (23.1%) | 10 (76.9%) - -

Economic and Financial Affairs 30 4 (13.3%) | 19 (63.3%) | 6 (20.0%) | 1 (3.3%)
Education and Culture 29 4 (13.8%) | 18 (62.1%) | 4 (13.8%) | 3 (10.3%)
Employment and Social Affairs 38 10 (26.3%) | 7 (12.1%) | 12 (31.6%) | 6 (15.8%)
Energy and Transport 99 57 (57.6%) | 9 (9.1%) | 24 (24.2%) | 9 (9.1%)
Enterprise and Industry 56 45 (80.4%) | 9 (16.1%) | 1 (1.8%) | 1 (1.8%)
Environment 58 34  (58.6%) | 7 (12.1%) | 11 (19.0%) | 6 (10.3%)
Eurostat, Statistical Office 33 10 (30.3%) | 6 (18.2%) | 14 (42.4%) | 3 (9.1%)
External Relations 38 8 (21.1%) | 20 (52.6%) | 3 (7.9%) | 7 (18.4%)
Fisheries 107 | 59 (55.1%) | 11 (10.3%) | 31  (29.0%) | 6 (5.6%)
General Secretariat 10 1 (10.0%) | 2 (20.0%) | 1 (10.0%) | 6 (60.0%)
Health and Consumer Protection 77 56 (72.7%) | 6 (7.8%) | 12 (15.6%) | 3 (3.9%)
Information Society 22 14 (63.6%) | 7 (31.8%) - 1 (4.5%)
Internal Market and Services 47 35 (74.5%) | 7 (14.9%) | 1 (2.1%) | 4 (8.5%)
Justice, Freedom and Security 147 78 (53.1%) | 27 (18.4%) | 27 (18.4%) | 15 (10.2%)
Research 26 2 (7.7%) | 23 (88.5%) | 1 (3.8%) -

Taxation and Customs Union 28 (17.9%) | 6 (21.4%) | 13 (46.4%) | 4 (14.3%)
Total Legislative Proposals 973 | 465  (47.8%) | 256  (26.3%) | 175  (18.0%) | 77 (7.9%)

The second hypothesis that package deals are more likely to occur on urgent

proposals is tested with two variables. The dichotomous Urgent variable = 1 if there was a

specific deadline for the legislative proposal to come into effect and O otherwise. The

dichotomous Council Impatience variable = 1 if the Council had started discussions and

prepared a draft text of the legislative proposal before the EP had done so and it = 0 if the

Parliament had started discussions and prepared a draft legislative text earlier than the

Council. This variable was measured by comparing the dates of the first draft texts on a

legislative proposal held in the EP and the Council’s document registers.

The third hypothesis that package deals are more likely to occur when the

preference intensities of the EP and the Council differ is tested with two variables. First, the

dichotomous Council - EP Salience Tie variable = 1 when the EP and the Council attached

equal importance to a legislative proposal and = 0 if otherwise. In addition, a variable

% The general idea of this typology is based on the typology developed by Lowi (1964; 1972).

162




which measures the size of the preference intensity distance between the EP and Council is
included. The Absolute Salience Distance variable tests whether the size of the absolute
distance between the legislative institutions increases the likelihood of a package deal. The
continuous variables EP Salience (measured by the number of EP committees involved in
the drafting of a legislative proposal) and Council Salience (measured by the number of
documents held in the Council document register on a legislative proposal) were linearly
rescaled according to a 10 point scale (1 = the lowest and 10 = the highest degree of
salience). This variable measures the size of the preference distance between the EP and the
Council, regardless of its direction.

The hypothesis that package deals are more likely to occur if the EP party leaders
are involved in the negotiations on a proposal is tested with the dichotomous Party Leaders
variable. It = 1 if in addition to the committee rapporteur, the political group leaders in the
EP participated in the writing of the proposal and the informal negotiations with the
representatives of the Council of Ministers and = 0 if the committee rapporteur (shadow
rapporteurs and chairmen) were solely responsible for the writing and negotiations over a
legislative proposal.

Finally, the hypothesis relating to the policy area issue complexity is tested with the
continuous Policy Area Issue Complexity variable. Proposals that contain multiple issues
are more complex and more time consuming. The variable measures the proportion of
multi-issue legislation in a policy area, that is, proposals containing two and more issues.
First, the number of issues contested by the EP per legislative proposal was counted.
Second, the proportion of legislative proposals in a policy area containing two and more
contested issues was calculated. Large values of the variable signify a large proportion of

multi-issue complex proposals in a policy area.
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Table 5.4 Conditions for the Use of Package Deals in the European Union
Legislative Package Deals in EU Decision-Making, 1999 — 2007
Dependent Variable: Package Deal

Fixed Effects

Model 1

Coef./S.E.

Cost Type (base Administrative Proposal)
Distributive Proposal (EU budget) -

Distributive Proposal (Member States) -

Regulatory Proposal (Private Actors) -

Urgent

Council Impatience

Absolute Distance Salience

Salience Tie

Party Leaders Involved

Policy Area Issue Complexity -

Intercept

Random Effects
Policy Area Level (std.dev.)

Year Level (std.dev.)

-2 x Log Likelihood
Model Improvement

N Proposals
N Policy Areas
N Years

-1.199 ***
(.269)

1.082 ***

(.219)

996.323

973
19

Model 2
Coef./S.E.

-1.115 ***
(.157)

385w
(.128)
1081.314

973
19

Model 3
Coef./S.E.

-1.728 *x*
(211)

1.686 ***
(.219)
<.001
(.543)

936.867
59.456

973
19
8

Model 4

Coef./S.E.

1.855
(.422)
1.012 *
(.446)
721%
(.411)
496 ***
(.189)

104
(.064)

1.255 *+*
(.236)
039 *+x
(.008)

-5.137 *++
(.679)

535 **
(.157)

896.941
99.382

973
19
8

Model 5

Coef./S.E.

1.823 ***
(:217)
968 **
(.445)
686 *
(.409)
499 *
(.189)

-457 **
(.184)
1.303 ***
(.233)
1039 *xx
(.008)
-4.838 *+*
(.677)

540 **
(.157)

893.216
103.107

973
19
8

Model 6

Coef./S.E.

2.025 ***
(.485)
1.030 **
(.503)
738
(.470)
400 *
(.225)

.095
(.074)

1.381 *+
(.270)
048 *xx
(.009)

-6.130 ***
(.781)

1.323 *
(.202)
301
(.275)
831.123
164.711

973
19
8

Model 7

Coef./S.E.

2.004 ***
(.484)
1.005 **
(.501)
714
(.468)
412+
(.226)

-541*
(:214)
1.417 ***
(.267)
048 *xx
(.009)
-5.843 **
(.789)

1.336 *
(.203)
321
(.270)
826.654
169.67

973
19
8

Model 8

Coef./S.E.

1.937 *+*
(.485)
0.887 *
(.504)

.602
(.470)
358
(.229)

0.857 ***
(.226)

-526
(.215)
1.417 ***
(.267)
044 *xx
(.009)
_5_821 *kk
(771)

1.316 *
(.200)

<.001
(.270)

812.689

183.634

973
19
8

Odds Ratio

6.939

2.428

1.827

1.431

2.356

591

4.127

1.045

*p < .10; ** p < .05; *** p<

.01

164



As the dependent variable is dichotomous (Package Deal/No Package Deal),
logistic regressions are used to examine the effect of the independent variables on the
probability of logrolling in the EU. The 973 proposals belong to 19 policy areas and are
spread over 8 years. Three empty multilevel models are estimated to test whether proposals
part of the same policy area and year share a similar probability of being decided through a
package deal (Dupont and Martensen, 2007).

The hypothetical effects of the policy area and time levels are tested to examine
whether the variance of the probability of a package deal is due to these contextual factors.
The relevance of the contextual level and the improvements in the fit of the models are
compared after including the different contexts. The results show that the use of package
deals in EU decision-making varies across policy areas and the years 1999 — 2007.
Accounting for the contextual effects of the policy area and time levels, Modes 4 to 8 test
for the effects of the independent variables discussed above. The results are presented in
Table 5.4. The coefficients of the variables, their standard errors and the odds ratios are

reported.

5.5 Results
The results support Hypothesis 1 and Hypothesis 2 of the theoretical argument. The
probability of a legislative package deal agreement between the EP and the Council
increases when 1) proposals are distributive; and 2) proposals are urgent. In addition, the
probability of package deals increases when 3) the EP-Council preference intensities vary,
4) the party leaders in the EP are involved in the negotiations and 5) the policy area issue
complexity increases (see Model 8).

First, package deals are more likely to occur on distributive proposals. When
proposals contain a reference to the allocation of the EU budget, package deals are most
likely to be used. Expensive proposals increase the likelihood of logrolling as legislators

can trade their support in order to obtain their most preferred outcomes. Furthermore,
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distributive proposals have direct consequences for Member States and the Council has
greater incentives to negotiate compromise package deals with MEPs. As package deals
allow each of the chambers to gain the issues it cares about the most, the Council can
secure its preferred policy outcomes on budgetary matters and in exchange could offer
support for the EP’s issues as a side payment.

Second, urgent proposals are more likely to be negotiated through a package deal in
order to reduce decision-making time. The coefficient of the Council Impatience variable is
positive and statistically significant. This indicates that package deals are more likely to
take place when the Member States in the Council are impatient about the adoption of
legislation. When time is limited, issues and proposals are more likely to be bundled
together so that overall compromise could be reached. The Urgent variable loses its
significance when Council Impatience is included in the model, although it shows some
support for the hypothesis in the other models.

Third, the preference distance between the EP and the Council on a legislative
proposal increases the likelihood of a package deal. When there is a tie between the
Parliament and the Council’s intensity of preferences, package deals are less likely to
occur. Thisis in line with the theoretical prediction that logrolling allows actors to express
different intensities of preferences. Logrolls are more likely to occur if the EP and the
Council can trade legislative support. When the preference intensities of the institutions are
equal no legislative exchange can take place. As a result, the probability of a package deal
increases when the preference intensities between the Council and the Parliament differ.

The probability of the use of package deals in the EU legislative process increases
with the increase in policy area issue complexity. The greater the proportion of multi-issue
legislation in an EU policy area, the greater the likelihood of logrolling. The availability of
multiple issues in proposals presents greater opportunities for legislative exchange between

the EP and the Council. This is especially the case, when the same constellations of
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multiple issues reoccur in different legislative proposals. For example, in 2003 in the area
of Agriculture, in the reform of the CAP, identical issues came up in the legislative
proposals on Milk, Rice, Dried fodder and Cereals (legislative proposals CNS/2003/0006,
CNS/2003/0007, CNS/2003/0008, CNS/2003/0009, CNS/2003/0010, CNS/2003/0011).
In addition, the likelihood of package deals increases with the involvement of party
leaders. The political group leaders in the European Parliament serve the essential role of
logroll facilitators. In 69% of the package deals the committee rapporteurs were members
of either the EPP-ED or the PES, but in 90% of the cases the political group leaders
participated in the negotiations with the Council alongside the committee rapporteurs in
order to ensure the enforceability of the logroll deals. The informal nature of logrolls
between the EP and the Council requires the involvement of the political group leaders in
order to ensure that the essential elements of the deal are preserved and supported in the EP

plenary.

Figure 5.1 Effect of Distributive Proposals and Policy Area Issue Complexity on the

Probability of Logrolling in the EU

T
20 40 60 80 100

Policy Area Issue Complexity
== Distributive Proposal (EU Budget) = = « Distributive Proposal (Member States)
--------- Regulatory Proposal (Private Actors) — — Administrative Proposal

Source: Predicted probabilities based on Model 8 (Table 5.4)
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Figure 5.1 plots the predicted probability of the use of package deals in the EU
decision-making process, according to the distributive nature of legislative proposals and
policy area issue complexity (based on Model 8). The plot illustrates the probability of
logrolls on legislative proposals according to the costs associated with them. Distributive
proposals that allocate EU funding are most likely to go through a logroll. They are
followed by distributive proposals that involve costs to be covered by Member States’
budgets. These are followed by regulatory proposals that involve costs to be covered by
private actors and finally package deals are least likely to take place on administrative
proposals. The plot highlights that the probability of logrolling in the EU increases with the
increase in the issue complexity of a policy area.

The statistical analysis of more than 1400 legislative proposals illustrated that
package deals are an important part of legislative decision-making in the European Union.
Informal logrolls allow the European Parliament and the Council of Ministers to exchange
support for their preferred policy outcomes and hence avoid gridlock and reach
compromise®.

The next section presents a case study of a package deal on the 2005 co-decision
Data Retention directive. It highlights some of the most important characteristics of a
legislative logroll. The case is used as an example of an inter-chamber legislative exchange
in the EU as it demonstrates the informal nature of package deal-making. The case
underlines the fragile nature of inter-chamber logrolls, but it demonstrates their important

role for the EU legislative process.

% Linda McAvan (PSE): “Labour MEPs welcome today's agreement on nutrition and health labelling of
foods. We accept that this is a compromise package and there are some elements, particularly on Amendment
66, where we have reservations. We would have preferred the common position text, which allowed no
derogations. However, the new law represents a major step forward in food labelling for consumers and
improves the overall regulatory framework. It is on this basis that we supported the compromise package”,
on the discussion of food labelling, Plenary Debates, 16 May 2006.
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5.6 Case Study: Data Retention Directive ®’

EU Legislation on Electronic Communications

EU legislation in the telecommunications sector has been oriented towards the completion
of the internal market and the liberalization of the provision of services and infrastructure.
In 2002, a new telecom regulatory framework was adopted. The purpose of this legislative
package was to adapt the existing framework to the convergence between
telecommunications, information technology and the media, allowing it to evolve with the
rapidly changing market and technology. The regulatory instrument comprised of five
harmonization directives: the Framework Directive, the Access and Interconnection
Directive, the Authorisation Directive, the Universal Service and Users’ Rights Directive
and the Directive on Privacy and Electronic Communications (“Information Society” 26
October 2006).

At the same time, judicial and law enforcement authorities increasingly expressed
concerns about the use of the technical innovations for the purposes of committing crimes.
The continuous development of electronic telecommunications services posed difficulties
for the detection of crimes and their investigation. These concerns related not only to
communications by fixed phones, mobile phones, short message services (sms), electronic
media services (ems) and multimedia services (mms), but also to internet protocols
including email, voice over the internet, world wide web, file transfer protocols, network
transfer protocols, voice over broadband etc.

EU data retention legislation was needed, in the light of the European Council’s
Declaration on Combating Terrorism of 25 March 2004, as well as the Council conclusions

of 20 September 2001 and 19 December 2003, related to electronic communications

%7 Directive 2006/24/EC of the European Parliament and of the Council of 15 March 2006 on the retention of
data generated or processed in connection with the provision of publicly available electronic communications
services or of public communications networks and amending Directive 2002/58/EC
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systems. The series of terrorist attacks in Madrid and London made the issue of data
retention a priority for EU Member States.

Existing legislation in the telecommunications sector did not provide a sound
regulatory tool for the tackling of problems of electronic security and combating terrorism.
The 2002 Directive on Privacy and Electronic Communications left the issue of data
retention underspecified. A directive on the retention of data was needed to amend it and to

provide a better piece of legislation in the fight of organized crime.

Background of the Directive
On 25 March 2004, the European Council issued a Declaration on combating terrorism,
which instructed the Council to examine ‘proposals for establishing rules on the retention
of communications traffic data by service provides’ with a view to their adoption in June
2005. At the Justice and Home Affairs Council of 29 and 30 April 2004, France, the United
Kingdom, Ireland and Sweden submitted a joint proposal for a Framework Decision on the
retention of communications data (CNS/2004/0813). The Council made use of its sole
legislative power®, using a third pillar basis under Title V1 of the Treaty of the European
Union (“Draft Framework Decision” 23 November 2004).

The Council, however, found it difficult to reach an agreement on data retention.
The European Parliament unanimously rejected this Council proposal in June and
September 2005, on the grounds that the Council had chosen the wrong legal basis.
Supported by the Commission, the EP argued that Article 95 of the EC Treaty was the
correct basis, which placed the proposal under Internal Market and made it a first pillar
instrument.

On 21 September 2005, the Commission filed its proposal for a Directive on Data

Retention under the co-decision procedure, thus allowing the EP to participate fully in the

% In accordance with Title VI of the TEU, cited Article 31(1)(c) in conjunction with Article 34(2)(b)TEU
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legislative process. The proposed piece of legislation aimed to harmonize Member States’
legislation on the retention of data, processed by telecommunications companies. The
differences in the regulatory and technical provisions in Member States for the retention of
traffic data as presented obstacles to the Internal Market for electronic communications.
Without a common regulatory framework, service providers were faced with different
requirements regarding the types of data to be retained as well as the conditions of retention
(“Initial Commission Proposal” 21 September 2005). Once adopted, the directive would
facilitate judicial cooperation in criminal matters and the investigation of serious criminal
offences.

Stage I: Intra-Chamber Decision-Making

By September 2005, when it received the Commission proposal, the Council had a
very clear position on the issues at stake. Member States had already discussed the data
retention issues under the consultation procedure within the Council’s own Framework
Decision since April 2004. The same bundle of issues had been discussed in the Working
Party on Cooperation in Criminal Matters at its meetings between June and October 2004
and by the Article 36 Committee at its meetings in October and November 2004 (“Draft
Framework Decision” 23 November 2004).

On 12 October the Justice and Home Affairs Council set out its precise preferences
on the proposal and the UK Presidency initiated a series of informal trialogues with the EP
with a view to reaching a fast-track decision®®. The Presidency set to negotiate a package
compromise deal with the EP so that a first reading early agreement could be achieved in
co-decision. In Parliament the proposal was allocated to the Committee on Civil Liberties,
Justice and Home Affairs and Alexander Alvaro (ALDE, DE) was appointed rapporteur

with shadow-rapporteurs Herbet Reul (EPP-ED) and Wolfgang Kreissl-Dorfler (PES).

% In accordance with the provisions of Article 251 (2) of the EC Treaty and the joint declaration on practical
arrangements of the co-decision procedure, a number of informal contacts took place between the Council,
the European Parliament and the Commission.
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Table 5.5 Data Retention Directive Decision-Making Timeline

Date Legislative activity

France, Ireland, Sweden and the United Kingdom submit a proposal for a Framework Decision
28-Apr-04 on data retention
04-Jun-04 Working Party on Cooperation in Criminal Matters discussed data retention : First meeting
14-Jun-04 Commission workshop on data retention
25-Jun-04 Council questionnaire on Member States' positions on Data Retention
21-Sep-04 Second Commission workshop on data retention
28-Sep-04 Working Party on Cooperation in Criminal Matters discussed data retention
20-Oct-04 Working Party on Cooperation in Criminal Matters discussed data retention
20-Oct-04 Article 36 Committee discussed data retention
11-Nov-04 Article 36 Committee discussed data retention
03-May-05 Parliament: LIBE Committee Hearing on Data Retention
14-Sep-05 Parliament: LIBE Committee Meeting: Data Retention
21-Sep-05 Commission files proposal
05-Oct-05 Parliament: LIBE Committee: Exchange of Views
12-Oct-05 JHA Council : Presidency presents results of discussions
13-Oct-05 Parliament: LIBE Committee: Debate + Discussion of JHA Conclusions
19-Oct-05 Parliament: LIBE Committee: Alvaro's Report
11-Nov-05 Trialogue
14-Nov-05 Parliament: LIBE Committee meeting: Discussion of Amendments
15-Nov-05 Trialogue discussions in Strasbourg
24-Nov-05 Parliament: LIBE Committee: Approval of Committee Report
02-Dec-05 JHA Council : Council ready to reach a first reading deal
13-Dec-05 Parliament: First Reading Vote in Plenary: Adopted
14-Dec-05 Parliament: Rapporteur Alvaro Withdraws His Name from Report
17-Feb-06 Council: Approval

Source: European Parliament: OEIL Legislative Observatory; Council of the EU: Document Register

The LIBE Committee met on 5, 13 and 19 October and 14 and 24 November 2005
to discuss the directive and to draft amendments to the Commission proposal. In order to
find common grounds on the data retention proposal, rapporteur Alvaro and LIBE
chairman Jean-Marie Cavada participated in the informal meetings with the Council
Presidency. Informal trialogues took place on the 11 and 15 November 2005. Largely
incorporating the views of industry and civil society, rapporteur Alexander Alvaro filed his
proposal on 19 November 2005 with 45 substantial amendments. The LIBE committee
voted in favour of Alvaro’s report with 33 votes, 8 against and 5 abstentions on 24

November 2005 (“File Synopsis” 17 November 2006).
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Stage I1: Inter-Chamber Bargaining: Package Deal

Because the LIBE rapporteur proved difficult to reach a compromise with, the
Council Presidency turned to finding an informal package deal agreement with the leaders
of the largest political groups in EP: the EPP-ED and PES. A further informal trialogue
took place, just before the first reading of 14 December 2005, between the Council
Presidency and the EPP-ED and PES leaders. Consequently, a new package deal
compromise on the Data Retention directive was agreed between the Council and the
leaders of the PES - EPP-ED groups. This new package deal was very different from what
had been agreed in the LIBE committee. This informal arrangement was to be formalized
by the EP plenary at first reading. The Justice and Home Affairs Council met on 1-2
December 2005. The text for consideration before the Council was not the LIBE
committee’s text of 24 November 2005, but the compromise package deal reached
informally between the Presidency and the PES and EPP-ED group leaders.
Stage I11: Voting

At the first reading vote on the 14 December 2005 the EP adopted the compromise
package deal text agreed between the Council Presidency and the leaders of the PES and
EPP-ED groups through a ‘block vote’ with 378 votes in favour, 197 against and 30
abstentions. The PES/EPP-ED coalition, voting in favour, was opposed by the GUE/NGL,
Greens EFA and UEN groups and some members of the ALDE group, including the

rapporteur. In February 2006, the Council adopted the Directive.

Key Issues
There were three controversial issues, on which the positions of the Council and the EP
differed substantially: 1) data retention periods; 2) types of data retained; and 3)

reimbursement of costs for industry.
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Data Retention Periods

The Commission proposal simply provided for Internet data to be retained for 6
months and Telephony data to be retained for 12 months. The LIBE Committee required all
data (from telephony to internet) to be retained for a period of minimum 6 and maximum
12 months. After this period, the EP called for all data to be erased. The Council favoured
longer retention periods. Member States required an approximation based on a minimum
level of 6 months for Internet data and12 months for telephony, with a maximum level of
24 months retention. The final legislative text set the data retention period to a minimum of
6 and a maximum of 24 months with the provision that Member States may decide on a
longer term if they wish.
Types of data to be retained

The Council favoured a very wide scope of application of the directive. It required
the retention of data on fixed network telephony (i.e. name/address of person who calls +
phone number; name/address of person/s who receive the call + phone number; date and
time of the start and end of the conversation) and mobile telephony (i.e. name/address of
person who calls + phone number; name/address of person/s who receive the call + phone
number; date and time of the start and end of the conversation; international mobile
subscriber Identity IMSI (sim card); location label at the start of the communication).

In addition, the Council required a wide definition of the Internet access and
Internet communication services’® as well as the inclusion of unsuccessful call attempts
(‘Data Retention’ 10 October 2005). The LIBE Committee favoured a much restricted

application of the directive.

" The Council preferred a definition of Internet access and Internet Communication Services that specified
(‘the user ID or telephone number of the intended recipient(s) of an Internet telephony call; the name(s) and
address(es) of the subscriber(s) or registered user(s) and user ID of the intended recipient of the
communication; the date and time of the log-in and log-off of the Internet access service, based on a certain
time zone, together with the 1P address, whether dynamic or static, allocated by the Internet access service
provider to a communication, and the user ID of the subscriber or registered user; the date and time of the
log-in and log-off of the Internet e-mail service or Internet telephony service, based on a certain time zone”).

174



Table 5.6 Key Issues on Data Retention

Text proposed by
Commission 21
September 2005

Text proposed by
Rapporteur and Approved
by LIBE Committee 28
November 2005

Amendments Agreed by
PES-EPP-ED Parties and
Council

Text voted on by
Parliament 14 December
2005 and Adopted by
Council

Article 1 Subject Matter and Scope

1. This Directive aims to
harmonise the provisions of
the Member States
concerning obligations on the
providers of publicly available
electronic communications
services or of a public
communications network with
respect to the processing and
retention of certain data, in
order to ensure that the data
is available for the purpose of
the prevention, investigation,
detection and prosecution of
serious criminal offences,
such as terrorism and
organised crime.

Amendment 19, Article 1, 1. This
Directive aims to harmonise the
provisions of the Member States
concerning obligations on the
providers of publicly available
electronic communications
services or of a communications
network with respect to the
processing and retention of
certain data, and to ensure that
the rights to the respect for
private life and to the
protection of personal data in
the access and use of these
data are fully respected, in
order to ensure that the data is
available for the purpose of the
investigation, detection and
prosecution of serious criminal
offences

1. This Directive aims to
harmonise the provisions of the
Member States concerning
obligations on the providers of
publicly available electronic
communications services or of
a public communications
network with respect to the
retention of

certain data which are
generated or processed by
them, DELETED, in order to
ensure that the data are
available for the purpose of the
investigation, detection and
prosecution of serious crime,
as defined by each Member
State in its national law.

Article 1

Subject matter and scope

1. This Directive aims to
harmonise Member States'
provisions concerning the
obligations of the providers of
publicly available electronic
communications services or of
public communications
networks with respect to the
retention of certain data which
are generated or processed by
them, DELETED, in order to
ensure that the data are
available for the purpose of the
investigation, detection and
prosecution of serious crime,
as defined by each Member
State in its national law.

Article 6 Periods of Retention

Article 7 Member States shall
ensure that the categories of
data referred to in Article 4
are retained for a period of
one year from the date of the
communication, with the
exception of data related to
electronic communications
taking place using wholly or
mainly the Internet Protocol.
The latter shall be retained
for a period of six months.

Amendment 34, Article 7
Member States shall ensure that
the categories of data referred to
in Article 4 are retained for a
period of 6-12 months from the
date of the communication;
thereafter, the data must be
erased. Competent law
enforcement authorities shall
ensure that transferred data are
erased by automated means
once the investigation for which
access to the data was granted
is completed.

Member States shall ensure
that the categories of data
referred to in Article 4 are
retained for periods of not
less than 6 months and for a
maximum of two years from
the date of the communication.

Article 6

Periods of retention
Member States shall ensure
that the categories of data
specified in Article 5 are
retained for periods of not
less than six months and
not more than two years
from the date of the
communication.

Amendment 10 Reimbursement of Costs

Article 10, Member States Amendment 41, Article 10, Deleted Deleted
shall ensure that providers of | Member States shall ensure that
publicly available electronic providers of publicly available
communication services or of | electronic communication
a public communication services or of a public
network are reimbursed for communication network are
demonstrated additional reimbursed for demonstrated
costs they have incurred in | additional investment and
order to comply with operating costs they have
obligations imposed on incurred in order to comply
them as a consequence of with obligations imposed on
this Directive. them as a consequence of this

Directive including the

demonstrated additional costs of

data protection and any future

amendments to it.
Article 15 Transposition

2a. Each Member State may Article 15

No provision

No provision

for a period of up to 18 months
from the expiry of the deadline
referred to in paragraph 1 defer
application of this Directive to
the retention of
communications data relating
to Internet Access, Internet
telephony and Internet email.
Any Member State which
intends to make use of this
paragraph shall, by way of a
declaration, notify the
Commission to that effect upon
adoption of this Directive

Transposition

3. Until ...*, each Member
State may postpone
application of this Directive to
the retention of
communications data relating
to Internet Access, Internet
telephony and Internet e-mail.
Any Member State that intends
to make use of this paragraph
shall, upon adoption of this
Directive, notify the Council
and the Commission to that
effect by way of a declaration.
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The Committee accepted the inclusion of data on fixed network telephony and mobile
telephony; but put forward a limited definition of the Internet access and Internet
communication services™*. The LIBE Committee opposed the inclusion of retention of
unsuccessful calls (“Report by LIBE Committee” 28 November 2005). The final text
contained the definitions of data as proposed by the Council.
Reimbursement of Costs

The Commission proposed that Member States reimbursed the demonstrated
additional costs, incurred by telecom companies in order to comply with the obligations of
the directive. The LIBE Committee required that Member States ensured the
reimbursement of all extra costs of retention, storage and transmission of data incurred by
industry. The Council generally opposed the provision for the cost reimbursement. It
required the discretion for Member States to decide at a national level whether and when to
reimburse industry for the additional costs associated with the directive. The final

legislative text lacked any provision for the reimbursement of telecom companies.

Package Deals, Repeat Play and Legislative Timing

The Council had already discussed the bundle of data retention issues within its own
Framework Decision of April 2004 under the consultation procedure. Data retention had
been discussed in the Working Party on Cooperation in Criminal Matters at its meetings on
4 June, 27 and 28 September and 19 and 20 October 2004 and by the Article 36 Committee
at its meetings on 19 and 20 October and 11 and 12 November 2004 (‘Draft Framework
Decision’ 23 November 2004). Moreover, in 2002, the Presidency had already conducted a

questionnaire on the retention of data within the 15 Member States’.

™ The Parliament preferred a definition of Internet access and Internet communications Services that
specified (‘1P address of computer; telephone number connecting to the internet; name/address of subscriber;
date/time of subscriber; date/time of log-in and log-off; ADSL-calling telephone number for dial-up access
and the digital ADSL subscriber’).

"2 Council document 14107/02.
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Following this early consultation, the Council was aware that nine out of 15
Member States would support an EU regulation on Data Retention” (“Answers to
Questionnaire” November 2002). In June 2004, the Irish Presidency conducted a further
questionnaire on data retention in order to obtain the updated positions of the old 15 and
the new 10 Member States (“Questionnaire on Traffic Data Retention” 25 June 2004).

The proposal was urgent. Although there was no deadline at first reading under co-
decision, some Member States in the Council were eager to pursue an early agreement deal
with the EP. The Presidency was interested in fast-tracking the legislation. As soon as it
knew the Council preferences on data retention, the Presidency initiated a series of
informal trialogues with the EP in order to reach a first reading agreement. In its
conclusions of the 12 October 2005 Justice and Home Affairs meeting, the Council
“...agreed that informal contacts with the European Parliament should continue in order
to maximise common ground between the Council and the EP on issues of substance, while
respecting the Council’s position...” (“Council Conclusions” 12 October 2005).

On 15 November 2005 the Presidency met with representatives of the EP and the
Commission at a trialogue meeting in Strasbourg. It noted the positive tone of the meeting
and “the ongoing political willingness” of the EP to work for a deal on the data retention
directive by the end of 2005 (“Data Retention: Trialogue” 16 November 2005). The
Council initially started the negotiations with the LIBE committee and its rapporteur,
shadow-rapporteurs and chairman. Whereas the LIBE Committee proved difficult to reach
a compromise with, the Council Presidency turned to finding an informal agreement with
the leaders of the EPP and PES. The majority party leaders agreed to a new compromise

package.

"3 The Member States in favour of the regulation on data retention were: DK, ES, GR, FR, IT, LU, PT, SE,
and UK, while AT, BE, DE, FI, IR, NL opposed it. Source: “Answers to Questionnaire on Traffic Data
Retention”. Council of the European Union. 20 November 2002.
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Package Deals, the Role of Party Leaders and Enforcement of Informal Commitments
The Council promised the leaders of the EPP-ED and the PES, that if they supported the
Data Retention directive, the Council would in exchange work closely together with the EP
in deciding future laws in the area of Justice, Freedom and Security. The EP would not
have much influence over this Data Retention dossier, but in return for reaching a
compromise by the end of 2005, the EP was promised a pay-off on future legislation. The
EP would participate on equal footing along with the Council in the negotiations over
future legislation in this highly controversial policy area (‘MEPs Deeply Unhappy’ 20 June
2006).

As part of the logroll, the Council ensured the passage of the fast-track data
retention legislation in the fight against terrorism. In exchange for its support for the
Council’s preferences in the policy substantial issues, the Parliament would be allowed
greater institutional competences in deciding future legislation in this policy area.
Furthermore, some Member States granted an extended period of grace to ISP and telecom
companies before they complied with the directive. Some Member States reserved the right
to postpone application of the directive for up to 18 months, pursuant to Article 15 (3)*. In
exchange for an EP agreement before the end of 2005, the Presidency noted that “...zhe
Council, the Commission and the EP have a unique opportunity to develop a mature
relationship on JHA matters” (‘Letter to Jean-Marie Cavada’ 17 October 2005).

The Council promised the EPP and PES party leaders that if they supported this
directive, the Parliament would be allowed greater institutional competences in deciding

future legislation in this policy area. Due to the accelerated decision-making process, the

™ Article 15 (3) reads that: “...each Member State may postpone application of this Directive to the retention
of communications data relating to Internet Access, Internet telephony and Internet e-mail. Any Member State
that intends to make use of this paragraph shall, upon adoption of this Directive, notify the Council and the
Commission to that effect by way of a declaration”

Sixteen out of the 25 EU Member States declared their intention to postpone the implementation of the
directive. The Member States which declared a delay in the implementation were AT, BE, CY, CZ, DE, EE,
GR, FI, LU, LV, LT, NL, PL, SL, SE, UK while no delay was declared by DK, ES, FR, HU, IR, IT, MT, PT,
SK Source: “Declarations by Delegations” Council of the European Union. 17 February 2006.
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LIBE committee had only two months to produce the report. The Commission forwarded
its proposal to Parliament on 21 September and the first reading vote was held on 14
December 2005. The package legislating reduced the ability of individual MEPs to discuss
and put forward amendments to the Commission proposal. The fast-track decision-making
process also reduced the time available to the LIBE committee for public hearings and
consultations with IMCO and ITRE committees’.

The package deal between the Council and the EPP-ED and PES party leaders was
opposed by members of the smaller parties in the European Parliament’. Individual MEPs
and members of smaller parties were not happy about the informal package deal, as they
could not follow and participate in the inter-chamber decision-making process. The
Council notified the EP that the package deal was acceptable to the Council in the format
agreed with the EPP-ED and PES groups, subject to no further amendments by the EP

plenary. The Presidency concluded that “...provided that the European Parliament agreed

™ In its report the LIBE committee expresses its disappointment with the fast-track decision-making: ‘This
extremely accelerated legislative procedure has meant that there was little time for discussion.... There was
also no time for a technology assessment or for a study on the impact on the internal market. Bearing in
mind the measures and plans aimed at better regulation at European level, it is to be hoped that the
procedure used for debating data retention will not become the rule’ (“Report by LIBE Committee” 28
November 2005).

"® Alexander Alvaro expressed his disappointment with the way the procedure had gone and the behaviour of
the two big groups. “I regard as in unbelievably bad taste the manner in which they behaved after we had
spent eight weeks discussing these matters in great depth and considering our next steps...[in Committee] ”
(“Plenary Debates” 13 December 2005).

Kathalijne Maria Buitenweg (Verts/ALE, NL) said: ‘We in this House are always talking about better
lawmaking, and then along comes this sort of nonsense ... you have now done a deal with the British
Presidency before Parliament has even adopted a position, we are now faced with a fait accompli. The small
groups were not even informed and even the rapporteur for this subject, Mr Alvaro, knew nothing about
this... What we now have is a backroom deal on citizens’ rights...” (“Plenary Debates” 13 December 2005).

Considering the rushed negotiations over this directive, the disregard of fundamental rights and the little
substance it carried, the Verts/ALE and GUE/NGL groups proposed an amendment 47, for the data retention
proposal to be rejected®. Sylvia-Yvonne Kaufmann (GUE/NGL, DE) voiced these groups’ discontent that
“the compromise that the PPE-DE and PSE groups have negotiated with the Council is rotten to the core and
stinks to high heaven” (‘“Plenary Debates” 13 December 2005).

The rapporteur and the LIBE committee as a whole were sidelined by the Council (Erik Meijer (GUE/NGL)
14 December 2005) and the hard work accomplished by the LIBE, IMCO and ITRE committees ‘was
circumvented in the last meters by a deal between the Council, the Commission, and shame to say, by the two
biggest groups in this house’ (Kauppi, Piia-Noora, 13 December 2005).

The compromise amendments tabled by the PES and EPP-ED confirmed “... Parliament’s subordinate
position in relation to the Council...” (Giusto Catania MEP, 13 December 2005).
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amendments to the Commission proposal in the exact form as set out in Annex I ... the
Council would be in a position to adopt the proposed Directive” (“Item 8 on the Agenda” 6
December 2005). At first reading on 14 December 2005, the EP plenary adopted the
compromise package deal text agreed by the Council and the leaders of the PES and EPP-
ED groups. The new compromise amendments, agreed between the majority parties and the
Council were presented before the plenary in the form of 42 block compromise
amendments. As this was a highly sensitive issue, both Clarke from the Presidency and

Frattini from the Commission were present for the vote.

European Parliament vote on 14 December 2005 (First Reading)

Type Outcome RCV/EV-
Subject Amendment No Author of of Vote for, against,
vote abstentions
Proposal to reject
the proposal for a 47 Verts/ALE+GUE/NGL | RCV Rejected 161,428,13
directive
Block 1 - 51-68, 70-74, 76-80,
Compromise 82-84, 86-92 PSE+PPE-DE RCV Adopted 402,184,24
Block 1 - 414,155,44;
Compromise — 69, 75, 81 PSE+PPE-DE RCV Adopted 407,192,17,
separate votes 410,194,14
Block 2A — 6,8,10,12-13, 23-25,
amendments by 27,29-34, 36, 40, 42- Committee Lapsed
committee 43, 46
Block 2B — 1-5,7,9, 11, 14-22,
amendments by 26, 28, 35, 37-39, 44- | Committee Rejected
committee 45
Vote: Legislative RCV | Adopted | 378,197,30
Resolution

Source: ‘Results of Votes: Data Retention 14 December 2005°. European Parliament: Minutes

All Block 1 compromise amendments, proposed by the PES + EPP-ED groups and agreed
informally between their party leaders and the Council Presidency, passed. All
amendments, proposed by the LIBE Committee (Block 2A and Block 2B), were rejected.
The proposal passed with 378 in favour, 197 against and 30 abstentions. The EPP-ED and
PES groups voted in favour. The ALDE group was split. The main opposition to the
proposal came from members of GUE/NGL, Verts/ALE, ALDE, and small fractions from

the EPP-ED and PES’’.

T After the vote, rapporteur Alvaro said: “It is scarcely to be expected that I should be happy with the

outcome of the vote. As I can no longer put my name to this report, I withdraw it.” (“Plenary Debates” 14
December 2005).
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5.5 Conclusion

This chapter analysed the use of package deals and traced their employment in the EU
legislative process. The chapter tested Hypothesis 1 and Hypothesis 2 of the conditions
leading to package deals in the EU legislative process. In line with the theoretical argument
presented in Chapter 111, package deals in the EU are likely to occur when proposals are
distributive and urgent. In addition, logrolling is likely to occur in the presence of party
leaders involvement, different preference intensities between the EP and the Council, and
policy area issue complexity. The chapter found that package deals are regularly used by
EU legislators as they allow the Council and the EP to trade support for their most
preferred policy outcomes.

The existing studies of EU legislative politics overlook the importance of the use of
package deals on EU legislative outcomes. This chapter studied all completed legislation
passed under the co-decision and consultation procedures between 1 May 1999 and 30
April 2007. It highlighted that logrolling is an important process in EU decision-making.
The case study of the package deal on the data retention directive provided an example of
an inter-chamber exchange in the EU. The case underlined the informal nature of logrolls
and their important role for the legislative process.

Having identified the importance of logrolling in the EU legislature, and having
tested the conditions leading to the conclusion of inter-chamber package deals, the thesis
proceeds with empirical tests of the effect of package deals on EU legislative outcomes.
Chapter VI examines the effect of package deals and legislative timing on the legislative
influence of the European Parliament in the consultation procedure. Chapter V11 examines
the effect of package deals and legislative timing on the legislative influence of the
European Parliament in the co-decision procedure. Chapter VIl examines the effect of
package deals on the legislative influence of the European Parliament across policy areas

and across time.
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CHAPTER 6 : PACKAGE DEALS AND THE LEGISLATIVE INFLUENCE OF

THE EUROPEAN PARLIAMENT IN THE CONSULTATION PROCEDURE

Introduction

This chapter provides an analysis of the European Parliament’s legislative influence in the
consultation procedure by examining the EP’s power of delay. The existing studies of
legislative politics in the consultation procedure find the role of the EP insignificant. This
chapter tests Hypothesis 3 that package deals increase the likelihood of European
Parliament success in influencing legislative outcomes in the consultation procedure. The
chapter also tests Hypothesis 4 that legislative delay increases the likelihood of European
Parliament success in influencing legislative outcomes in the consultation procedure.
Whereas many authors recognise that the Parliament has in theory the ‘power of delay’,
there has been no empirical testing of whether the EP in fact uses this power, and if so, to
what effect.

This chapter examines the European Parliament’s legislative activity on all
consultation proposals (925) completed between 1 May 1999 and 30 April 2007. It
investigates the conditions under which the EP is successful in influencing the final
Council legislative text. The analysis is based on the examination of all pieces of legislation
to which the Parliament proposed amendments and the issues it contested. The chapter tests
a number of hypotheses offered by the existing literature of whether EP success depends on
proposal urgency, the type of issue contested, Commission support, EP cohesion, Council
voting threshold, and the salience of the proposal.

The results confirm that the power of the European Parliament in the consultation
procedure is extremely limited. The Council ignores the EP’s demands in more than 80%
of the legislative proposals. Nevertheless, the informal powers of the EP to link

consultation proposals to co-decision and to delay are important legislative powers for the
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European Parliament. The analysis demonstrates that the EP regularly uses its ‘power to
delay’ in order to affect legislative outcomes in the consultation procedure. Through delay,
the EP enjoys a much stronger legislative influence than the formal treaty provisions
prescribe. In addition to package deals and delay, the results indicate that urgency,
Commission support, and issue type are also statistically significant predictors of EP
success in the consultation procedure. This chapter adds to the literature on EU legislative
bargaining by providing a more detailed account of the EP’s legislative influence in the

consultation procedure.

6.1 The Standard Story

Introduced by the Rome Treaties, the consultation procedure remains the simplest EU
decision-making procedure as it consists of only one reading. Although it was replaced in
many policy areas, since Amsterdam more than half of EU legislation has been decided
through consultation’®. Areas such as agriculture, budgetary matters, justice, freedom and
security, and social and employment affairs have all been subject to this procedure.
Nevertheless, academic interest in legislative bargaining under the consultation procedure
has remained limited.

The main reason is that under consultation the EP has very limited legislative
powers in relation to the Council of Ministers. The Member States in the Council are the
main decision-making body and the Parliament has only a consultative role. In this
legislative procedure, the European Parliament must be consulted of its opinion on the
Commission proposal before the Council can proceed with adopting it. However, nothing
guarantees whether and to what extent the Member States in the Council will be prepared
to take into consideration the opinion of the EP. Months of drafting work, public hearings,

debates in committee and discussions in the EP plenary may have no effect on the final

8 According to the European Parliament Legislative Observatory there were 540 co-decision and 925
consultation proposals completed between 1 May 1999 and 30 April 2007.
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legislation. The Council decides whether to incorporate the EP’s proposed amendments in
the legislative text and it can completely ignore them.

Hence, the existing studies of EU decision-making in the consultation procedure
neglect the role of the European Parliament due to its lack of ‘true legislative powers’
(Westlake, 1994, p. 135). Crombez (1996) concludes that Parliament’s role under
consultation can be disregarded and his model takes into consideration only the
Commission and the Council. Laruelle (2002, p. 90) also understands the consultation
procedure as a game between the Commission and the Council, in which the Parliament
‘appears to be powerless’. Jupille (2004, p. 48) also ignores the EP in his model of
procedural politics and presents institutional bargaining as a two-stage game in which ‘the
Commission proposes and the Council disposes...”. Thomson et al. (2006) further confirm
this negative view of the European Parliament’s legislative powers. Most authors recognize
that in the consultation procedure the EP enjoys a ‘power of delay’. However, the existing
literature concludes that the European Parliament’s role in consultation is insignificant,
with or without delay.

Overall, the standard accounts of EU decision-making recognize that, in theory, the
European Parliament has the power to delay legislation in the consultation procedure.
Whereas a substantial body of theoretical and empirical literature has examined Council —
Parliament legislative bargaining in the co-decision procedure, there has been no consistent
empirical study on the role of the European Parliament in consultation. This chapter
investigates legislative decision-making in the consultation procedure and studies the
conditions that determine the EP’s legislative success. Parliamentary success here means

the incorporation of EP demands in the final Council legislative act.
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6.2 Conditions for Legislative Success of the European Parliament
The principal argument of the chapter is that package deals increase the legislative
influence of the European Parliament. Despite its extremely limited legislative powers
under the consultation procedure, the European Parliament can be an influential legislative
institution if it links its consultation opinions to proposals in co-decision. In co-decision,
the Council must collaborate with the Parliament in order for a proposal to become law.
The Parliament may refuse to cooperate under co-decision if the Council disregards the EP
position under consultation. If the Parliament can trade its support in co-decision for
support in consultation, then it is more likely to obtain concessions from the Council.
By linking proposals from the two legislative procedures, the European Parliament
can block progress on whole packages of legislation. Faced with several blocked proposals,
the Council is likely to reconsider its position and allow concessions in favour of
Parliament’s preferred outcome. Linking strategies are most likely to be used by a
Parliamentary rapporteur, who is involved in negotiations on proposals falling in both co-
decision and consultation. Linking can also be used by closely cooperating rapporteurs
from different EP committees, who coordinate the blockage of proposals under both
legislative procedures. Despite the formal consultation provisions, such linking strategies
can confine the options available to the Council and allow the EP greater legislative

influence. This leads to the first hypothesis:

H1: Package deals increase the likelihood of European Parliament success in influencing

legislative outcomes in the consultation procedure.

In addition, the power to delay under the consultation procedure can also make the
European Parliament an influential legislative institution. While acknowledging the

procedural limitations, the chapter argues that delay is a legislative power, which allows the
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Parliament to enjoy several benefits in the decision-making process. First, delay attracts the
attention of Member States and allows the Parliament to obtain concessions from the
Council so that EP demands are incorporated in the final legislative text. Second, delay
allows MEPs to negotiate informally with the Council and often to get a better deal through
informal meetings. Third, delay gives an additional reading to the consultation procedure.
The Parliament signals its position to the Council and the Commission, but refrains from
issuing an opinion, so that another round of legislative negotiations can take place. Overall,
legislative delay increases the EP’s chances of influencing proposals under consultation.

This leads to the second hypothesis:

H2: The Parliament is more likely to succeed in influencing the legislative text under the

consultation procedure when it delays its opinion

In addition, this chapter will test several hypotheses offered by the existing literature on EU
legislative politics. Furthermore, the European Parliament is likely to exert significant
legislative influence in cases that require urgent decisions. Tsebelis and Money (1997) and
Rittberger (2000) assert that when the Council is impatient about the decision on a certain
proposal, Parliament’s demands are more likely to be taken into account by the Member
States. An impatient Council is very likely to grant concessions and allow the EP to move
the final policy closer towards its ideal point. Corbett et al (2005, p. 200) also suggest that
the EP’s bargaining position in consultation is strengthened by the urgency of legislative
proposals. The inability of the EU legislative system to produce the proposed legislation
within a specific timeframe may impose significant costs on EU Member States and the
Commission. The failure to pass an urgent legislative act further complicates the planning
and execution of important programmes related to the functioning of national and EU

policies. Moreover, the inability of EU legislators to find an agreement on a timely basis is
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often perceived by the public as institutional inefficiency. This leads to the third

hypothesis:

H3: The Parliament is more likely to succeed in influencing the legislative text when the

proposal is urgent

The internal cohesion of the European Parliament is also likely to have a positive effect on
the EP’s legislative influence. Kreppel (2002) finds that the EP is more likely to succeed in
obtaining concessions from the Council when it is united. It is easier for the Parliament to
force the Member States to accept its amendments if the main political groups in the EP act
cohesively. Divisions between the political groups weaken the bargaining position of the
EP vis-a-vis the Council and the Commission. Thus, in order to find its demands
successfully adopted by the Council, the EP should ensure its cohesive position on
legislative proposals. Furthermore, the inability of the European Parliament to find the
necessary majority in plenary may deprive the EP of its power to delay. Especially because
the EP does not have a co-legislative status in consultation, a considerable majority is
needed if the Parliament wishes to signal its position to the Member States and the

Commission. Therefore:

H4: The more cohesive the Parliament, the more likely it is to succeed in influencing the

legislative text under the consultation procedure.

Moreover, the formal voting rule in the Council is also likely to have an effect on the EP’s
chance to succeed in the consultation procedure (Tsebelis, 1994; Mattila and Lane, 2001,
Hayes-Renshaw and Wallace, 2006). On the one hand, the Parliament may be more

successful under the qualified majority rule in the Council, as the EP only needs the
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support of some, but not all Member States in order to see its preferred issues in the final
text. On the other hand, the EP may be more successful under unanimity. Reaching
unanimity among the Member States is a time-consuming task. Having once agreed on a
proposal, Member States focus their attention on other urgent legislative proposals.
Therefore, when the Council has already established political consensus on an issue, the
Parliament has little chance of changing the positions of Member States. When the Council
is unanimous and/or there is a sufficient number of Member States (according to the voting
rule) in favour of the adoption of a proposal, the EP’s opinion is likely to have little effect
on the legislative outcome. The difficulty to satisfy the required Council voting threshold
can be used by the Parliament as an opportunity to exert influence over legislative
outcomes. The following hypothesis tests whether the Council voting rule affects EP

success in the consultation procedure:

H5: The Parliament is more likely to succeed in influencing the final legislative text when

the Council voting rule is unanimity.

The position of the Commission is also likely to have a significant effect on EP success
(Tsebelis and Garrett, 2000). Formally, under the consultation procedure, the Commission
has a decisive role. If the Commission supports the amendments introduced by the
Parliament and incorporates them in its proposal, the Council can only amend it through
unanimity. This makes it easier for the Council to accept a proposal than to amend it. The
Commission can also act informally between the Council and the Parliament and it has the
ability to persuade the Presidency and the Member States to respect Parliament’s demands.
Hence, Commission support is likely to work in favour of Parliamentary success. The EP’s
role in consultation is extremely limited by default. Thus, the Parliament will find it very

difficult to influence legislative outcomes when the Commission is against it. Therefore:
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H6: The Parliament is more likely to succeed in influencing the final legislative text when it

is supported by the Commission.

Finally, the type of issues the EP contests is also likely to have an important effect on EP
success (Benedetto and Hix, 2007; Thomson et al., 2006). Legislators’ positions can differ
substantially on different types of issues, even if they are part of the same proposal. The
Parliament is less likely to succeed in demands, which relate to the increase of the EP’s
legislative powers. Institutional power issues aim to benefit the EP as a legislature, but do
not benefit the Member States directly. Hence, the Council has no incentives to incorporate
Parliament’s institutional demands. Similarly, the EP may be less likely to succeed on
budgetary issues, which impose high costs on Member States. In contrast, EP success on
issues concerning fundamental rights and freedoms can be expected to enjoy a higher

success rate. Therefore:

H7: The Parliament is more likely to succeed when it contests fundamental rights issues,

which do not impose costs on the Member States and do not increase its institutional

powers.

By including the five hypotheses derived from the existing literature, the results of this

chapter will be directly comparable to existing research on EU legislative politics.
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6.3 EP Legislative Activity: Descriptive Statistics

In order to analyse the legislative influence of the European Parliament, the chapter
proceeds with the examination of all consultation legislative acts, proposed and concluded
in the period 1 May 1999 - 30 April 2007. In total 925 proposals were obtained through the
European Parliament Legislative Observatory, (676 proposals in the 1999 — 2004 period
and 249 proposals in the 2004 — 2007 period). A first glance at the EP’s role in all

consultation legislation offers the following picture.

Lower Amendment Rate compared to Co-decision
First, the European Parliament amends less legislation under consultation than it does under
co-decision. Whereas in the co-decision procedure the EP amends around 87% of the
proposals, in consultation the EP proposes amendments in only 54% of the cases. 422 (of
the 925) consultation legislative proposals passed non-amended (see Table 6.1). Given its
limited legislative powers, the Parliament only attempts to amend half of the consultation
legislative acts, and it concentrates on the longer and more substantial proposals’.
Moreover, some policy areas stand out with a high number of non-amended
proposals. In the period 1999 - 2007 the areas with the largest number of legislative
proposals were Justice, Freedom and Security, Agriculture, Fisheries, Budgets, External
Relations and Economic and Financial Affairs. The areas with the highest percentage of
non-amended legislation were Energy and Transport (81%), Environment (77%), Statistics
(75%), General Affairs (74%), Legal Affairs (100%), and Education and Culture (69%).
The areas enjoying the highest percentage of EP amendments were Justice, Freedom and

Security (69%), Fisheries (81%) and Employment and Social Affairs (82%).

" proposal salience is measured by the number of recitals in a legislative act. More recitals signify a more
salient proposal. 91.8% of the non-amended cases contained between 1 and 10 recitals, while 54% of the
cases amended by the EP contained between 11 and 73 recitals.
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Table 6.1 Legislative Proposals under the Consultation Procedure: 1999 - 2007

Total Non Amended Amended
Policy Area (Commission DG) proposals Amended w/o delay with delay

Agriculture & Rural Development 129 60 62 7
Budget 72 46 13 13
Development 4 - 4 -
Economic and Financial Affairs 58 30 27 1
Education and Culture 13 9 4 -
Employment and Social Affairs 22 4 17 1
Energy and Transport 33 27 6 -
Enterprise and Industry 4 1 2 1
Environment 35 27 8 -
Eurostat, Statistical Office 4 3 1 -
External Relations 60 34 23 3
Fisheries 131 25 106 -
General Secretariat 31 23 4 4
Health and Consumer Protection 34 13 21 -
Information Society 3 1 2 -
Internal Market and Services 18 12 6 -
Justice, Freedom and Security 178 55 116 7
Legal Service 8 8 - -
Regional Policy 7 3 4 -
Research 37 18 19 -
Taxation and Customs Union 44 23 20 1
Total Consultation Proposals 925 422 465 38

Source: European Parliament Legislative Observatory; Own calculations

Legislative Delay

Most importantly, the EP uses its power to delay legislation regularly®. In the 1999-2007
period, the EP delayed and referred back to committee 38 proposals (7% of all amended
proposals). These include 8 delayed cases in the period 1 May 2004 — 30 April 2007 and 30
delayed cases in the period 1 May 1999 — 30 April 2004. 89.5 % of all delayed proposals
fall in five policy areas: Budget (13), Agriculture (7) and Justice, Freedom and Security (7),
General Affairs (4) and External Relations (3). The rest are four single cases in the areas of
Economic and Financial Affairs, Employment and Social Affairs, Enterprise and Industry
and Taxation. The time it took the EP to issue a final opinion, following delay, was on
average 5 months. This relatively short time indicates that the EP did not aim to block

legislation. Rather, it delayed its opinion in order to signal its position to the Council.

8 The exercise of legislative delay is not new to the European Parliament. During the 1994-1999 legislature
the EP delayed 54 of the 854 consultation proposals passed.
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The EP delayed more proposals under the unanimity requirement in the Council
than it did under QMYV. Overall, only 34% of all amended consultation proposals required
unanimity in the Council. However, 73.7% (28) of the delayed cases required unanimity
and only 26.3% (10) of the delays occurred under QMV. It seems that the Parliament uses
the unanimity requirement in the Council as an opportunity to influence legislative
outcomes. Furthermore, the Parliament tends to delay several pieces of legislation together
(70% of all dossiers were delayed together with one or more acts). If dossiers are part of a
legislative package, the EP may decide to delay its opinion on all legislative proposals in

the package in order to put further pressure on the Council and Commission®".

Low Success Rate of EP Amendments

The fact that the European Parliament introduced amendments to half of the consultation
proposals and delayed some of them does not automatically mean that it succeeded in
designing the final Council legislative texts. The EP’s attempt to influence legislative
outcomes in consultation does not guarantee Council acceptance. The number of
amendments the Parliament proposed to the 503 amended proposals varied between 1 and
224. However, the majority of the amended cases (70%) included only between 1 to 20
amendments. The EP only heavily amended (with 61+ amendments) 4% of the legislative
proposals. The amendment adoption rate methodology employed by Kreppel (1999, 2002)
and Tsebelis et al. (2001) was used in order to assess the success of the EP’s amendments.
An EP amendment was counted as failed if: a) it was fully ignored by the Council and not
at all present in the final legislative text; or b) it made it to the final legislative text, but it

was of a highly technical nature®.

8 For example, the delay of 13 proposals in the area of Budgets by rapporteur Gianfranco Dell’ Alba in 1999-
2004.

8 Amendments were classified as highly technical if they aimed at: a) correcting spelling or wording
mistakes in the original proposal; b) suggesting more appropriate words in definitions; or ¢) changing dates in
the proposal.
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Overall, the results of the EP amendments success assessment support the existing
view in the literature of the European Parliament’s extremely limited legislative role in the
consultation procedure. In 81% of the cases, the Parliament failed to influence the final
legislative text. The amendments proposed by the EP were either fully ignored by the
Council (60.4%), or those that were included in the final acts were only technical
clarifications of the legislative text (20.6%). These results prove that decision-making
power under the consultation procedure lies in the Council of Ministers. Given its limited
legislative powers, the Parliament attempts to influence legislation less often than it does in
co-decision. Even when it proposes amendments, there is a high probability that the
Council will simply ignore the EP’s demands.

Nevertheless, 19% of EP amendments were incorporated substantially in the final
Council legislative texts. The European Parliament was influential on both delayed and
non-delayed proposals. Hence, although in the majority of the proposals the Council fully
ignored the EP’s amendments, the EP managed to influence substantially the legislative
outcomes on some of the most important pieces of legislation. The highest rejection rate of
EP amendments was on shorter and less salient proposals (containing between 1 and 10
recitals). The longer and more important proposals enjoyed a higher success rate of EP
amendments. Thus, although it is extremely limited in consultation, the European
Parliament can act as an influential legislative institution on some of the most important
legislative proposals. A major shortcoming of the amendments adoption rate methodology,
however, is the fact that it does not take into account the substance and quality of EP
amendments.

To overcome this issue the chapter proceeds with a more qualitative examination of
the decision-making process on the same 503 amended by the European Parliament

proposals (both delayed and non-delayed) in the period 1 May 1999 — 30 April 2007.
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6.4 Parliament’s Legislative Influence: Assessment
The influence of the EP is analyzed through the examination of the issues the EP contested
on each legislative proposal. EP Success is understood as the ability of the Parliament to
see its demands incorporated in the final Council legislative text. An EP demand was
counted as a failure if: a) it was completely ignored by the Council or b) it made it to the
final legislative text, but aimed at highly technical changes (such as correcting spelling or
improving wording). If an EP demand was not ignored by the Council and it was to a
certain extent incorporated in the final text, the issue was counted as a success (=1).%
Each proposal was broken down to the several issues contested by the EP®*. The
issues were classified in four categories: budgetary, policy substance, fundamental rights
and institutional powers issues. 802 issues were identified through the qualitative study of
all 503 amended consultation proposals (see Appendix I). The number of issues contested
by the Parliament varies between the cases from one to six. The 38 delayed proposals were
broken down to 85 issues and the 474 proposals resulted in 717 issues. The distribution of
the issues according to issue type was as follows: policy substance (448 issues), budgetary
(110 issues), fundamental rights (73 issues), and institutional powers (171 issues).
Overall, the European Parliament failed to make a visible impact on the legislative
outcome in 74% of the issues (594 issues). These results confirm again that the EP is very
limited in the consultation procedure. Despite the large amount of work MEPS do in order
to amend legislative proposals, Member States are often reluctant to take on board the
demands of the European Parliament. However, contrary to the conclusions of the existing

literature, the European Parliament’s legislative influence in this procedure is not

8 EP Success was initially treated as an ordinal variable, including four degrees of success: high success (3),
average success (2), low success (1) and failure (0). However, only 9.8% of all issues fell in categories 1 and
2. Inthe rest of the cases, the EP either failed completely (74.2%) or it managed to fully realize its legislative
demands (16%).

8 On each piece of legislation, the decision-making process was traced from the initial Commission proposal,
the debates in the European Parliament committees and plenary, the decision-making process within the
Council, any informal Council-Parliament negotiations, the formal positions of each legislative institution and
the final Council legislative act.
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‘insignificant’. The EP was successful in around 26% of the issues it contested (208
issues). The results indicate that the EP success rate in delayed cases was 71.8%, whereas it
was only 20.5% in non-delayed cases. Thus, it seems that the Parliament has certain
legislative powers in the consultation procedure. The following section analyses EP success

and tests the seven hypotheses outlined in Section I1.

Table 6.2 Success rate of issues contested by the EP according to policy area

Total Total EP Success % EP
Policy Area (Commission DG) Proposals Issues Issues Success
Agriculture & Rural Development 69 142 31 21.8%
Budget 26 43 30 69.8%
Development 4 9 - -
Economic and Financial Affairs 28 33 4 12.1%
Education and Culture 4 8 - -
Employment and Social Affairs 18 29 17 58.6%
Energy and Transport 6 12 3 25.0%
Enterprise and Industry 3 8 3 37.5%
Environment 8 11 - -
Eurostat, Statistical Office 1 2 2 100.0%
External Relations 26 38 5 13.2%
Fisheries 106 128 14 10.9%
General Secretariat 8 22 9 40.9%
Health and Consumer Protection 21 39 13 33.3%
Information Society 2 5 2 40.0%
Internal Market and Services 6 9 2 22.2%
Justice, Freedom and Security 123 198 55 27.8%
Legal Service - - - -
Regional Policy 4 6 1 16.7%
Research 19 33 12 36.4%
Taxation and Customs Union 21 27 5 18.5%
Total Issues Contested by EP 503 802 208 25.9%

Source: Own calculations

Variables used in the analysis

The dependent variable EP Success is a dichotomous variable and it =1 if an EP demand
was incorporated in the final text and it = 0 if an EP demand was not. In order to test the
argument and the hypotheses outlined above, the following independent variables were

used in the analysis®®.

8 see Table 4.9 for full coding, sources and descriptive statistics of all variables used in the analysis;
see Table 4.10 for correlations between the variables.

195



The first hypothesis that the EP is more likely to succeed if it links a consultation
decision to a co-decision proposal is tested with the variable Package Deal. It = 1 if the
Parliament blocks the decision-making process in co-decision or threatens not to cooperate
with the Council in other proposals until the EP’s opinion in consultation is respected; and
it = 0 if no linkage is made by the EP between consultation and co-decision proposals.

The second hypothesis that the EP is more likely to succeed if it delays its opinion
is tested with the dichotomous Delay variable. A case is counted as delayed (and = 1) when
the following is observed: a) a Commission proposal was put to the vote in the EP plenary;
b) the MEPs present in plenary voted to refer the proposal back to the drafting committee;
and c) the same proposal was discussed again by the EP at a later date, when the European
Parliament issued a final opinion.

The third hypothesis that the European Parliament is more likely to succeed when
the proposal is urgent is tested with two dichotomous variables: Urgent and Urgent for the
Commission. The Urgent variable = 1 if there was a specific deadline according to which
the legislative act had to enter into force and it = O if there was no deadline. This variable
does not take into account whether the deadline was set by the Commission or by the
European Council’s conclusions. The variable Urgent for the Commission = 1 if the
deadline was set by the Commission, but no political agreement was reached on the
proposal at the European Council level. It = 0 if the call for immediate action originated in
the European Council conclusions and the Member States had already discussed a possible
legislative draft of the proposal.

The fourth hypothesis that the EP is more likely to succeed as the size of the EP
majority supporting the amendments proposed increases is tested with two variables. The
continuous EP Cohesion variable measures EP cohesion at the EP drafting committee level.

It measures the size of the majority in the EP drafting committee in favour of a report, as a
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percentage of those voting. In addition, the dichotomous EP Plenary Support variable
measures EP cohesion at the EP Plenary level. It = 1 if the EP plenary supports the
committee report in its entirety and MEPs do not submit replacement amendments and it =
0 if the EP plenary amends or rejects the committee proposal.

The fifth hypothesis that the European Parliament is more likely to succeed when
the voting rule in the Council is unanimity is tested with the Council Unanimity variable. It
= 1ifthe legal base of the legislative proposal requires unanimity in the Council and it =0
if the legal base requires qualified majority voting.

The dichotomous Commission Support variable tests the sixth hypothesis that the
European Parliament is more likely to succeed if it is supported by the Commission. It =1
if the Commission expresses its support for an EP demand in front of the EP plenary or
after informal meetings with MEPs; and it = 0 if the Commission otherwise.

The seventh hypothesis that the EP is more likely to succeed when it contests
fundamental rights issues is tested with the categorical Issue Type variable. It = 1 for
budgetary issues, = 2 for policy substance issues, = 3 for fundamental rights issues, and it =

4 for institutional powers issues (see Table 6.3 and Chapter IV for classification).

Table 6.3 Success rate of issues contested by the EP according to issue type

Type of Issues Contested by EP

Total Policy Budgetar Fundamental Institutional
Substance 9 y Rights Powers
Total proposals 503
Total Issues 802 448 110 73 171
of which EP successful 208 84 34 51 39
(%)  (25.9) (18.8) (30.9) (69.9) (22.8)
Delayed proposals 38
Delayed Issues 85 29 18 7 31
of which EP successful 61 22 13 5 21
(%) (71.8) (75.9) (72.2) (71.4) (67.7)
Non - delayed proposals 465
Non - delayed Issues 717 419 92 66 140
of which EP successful 147 62 21 46 18
(%) (20.5) (14.8) (22.8) (69.7) (12.9)

Source: Own calculations.
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The dichotomous Council Impatience variable controls for the effect of institutional
impatience on legislative outcomes in EU decision-making. It = 1 if the Council had started
discussions and prepared a draft text of the legislative proposal before the EP had done so
and it = 0 if the Parliament had started discussions and prepared a draft legislative text
earlier than the Council. This variable was measured by comparing the dates of the first
draft texts on a legislative proposal held in the EP and the Council’s document registers.

To control for the impact of the relative intensities of preferences of the Council
and the Parliament on EP success, two variables are included in the analysis. The
dichotomous Council — EP Salience Tie variable controls for the distance between the EP’
and the Council’s preference intensities. It = 1 if the relative salience size was different
from zero (regardless of the direction). The distance Relative EP Salience variable
measures the relative difference between the EP’s and the Council’s importance attached to
a proposal. It captures the size and the direction of the relative institutional preference
intensities.

The continuous Proposal Salience variable controls for the importance of the

legislative act. It is measured by the number of recitals in a legislative proposal.

Statistical Analysis

As the dependent variable is dichotomous (Success/Failure), logistic regressions are used to
examine the effect of the independent variables on the probability of EP success. The
European Parliament contested 802 issues, which were part of 503 legislative proposals.
However, the individual issues cannot be treated as independent observations as some
issues that are part of the same proposal, may share a similar probability of EP success. The
analysis of variance test® confirms that the variance in the probability of EP success can be

explained by differences between the legislative proposals.

8 One-way ANOVA: variance between proposals = .226; variance within proposals = .136; F = 1.66, p value
<.001
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The seven two and three-level ANOVA tests presented in Table 6.4 explore the
variance of EP success according to the hypothetical proposal, policy area and time levels.
The models examine to what extent a contextual level is of relevance for the analysis and
whether the fit of the model improves after including the different contexts. Even though
the policy area level seems to have a conditioning effect on EP success, when the proposal
level is also taken into account (in Models 6 and 7), the results show that the variance in the

probability of EP success is attributable to differences between legislative proposals.

Table 6.4 Variation in EP Success according to Policy Area, Proposals and Years
European Parliament Success in the Consultation Procedure, 1999 — 2007
Dependent Variable: European Parliament Success

Empty Models Model 1 Model 2 Model 3 Model 4 Model 5 Model 6 Model 7
Coef/S.E. Coef/S.E. Coef/S.E. Coef/[S.E. Coef/S.E. Coef/S.E. Coef/S.E.
Fixed Effects

Intercept -1.091 *#* 1,100 *** -1.820 *** -1.389 *** -1.830 ***  -1.619 ***  -1.811 ***
(.163) (.225) (.225) (-190) (.306) (.371) (.272)
Random Effects
Proposal Level (std.dev.) - - 1.974 **x - 1.896 *** 1.665 ** 1.420 ***
(.298) (.301) (.292) (.293)
Policy Area Level (std.dev.) - 922 * - 1.224 * - 1.165 1.364
(.235) (.205) (.321) (.257)
Year Level (std.dev.) .290 - - <.001 .566 - <.001
(.131) (.395) (.217) (3.164)
-2 x Log Likelihood 904.001 865.202 867.547 845.604 859.615 835.273 830.083
N Years 8 8 8 8 8 8 8
N Policy Areas 19 19 19 19 19 19 19
N Proposals 503 503 503 503 503 503 503
N Issues 802 802 802 802 802 802 802

*p < .10; ** p < .05; ** p < .01

To account for the clustered nature of the data (802 issues nested in 503 proposals),
two types of logit models are estimated. First, the models are estimated as logistic
regressions, correcting the standard errors for clustering within legislative proposals. Model
1 is the estimated for EP success in all delayed issues (n = 85 issues). Model 2 is estimated
for EP success in all non-delayed issues (n = 717 issues). Models 3 is estimated for EP
success in all consultation issues (n = 802) without the Delay variable. Model 4 adds Delay
to the explanatory factors. Model 5 builds on Model 4 by adding the interaction term

Delay*Urgent for the Commission.
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Second, identical two-level logistic models are estimated for EP success with issues
at the individual level 1 and proposals at macro-level 2. Table 6.5 presents the results. The
results of two types of models are similar. The results of the logit estimation are a set of
coefficients that relate changes in the independent variables to changes in the probability of
EP success. A positive relationship indicates that higher values of the independent variable
make it more likely that the European Parliament will succeed in influencing the legislative
outcome. The coefficients of the variables, their standard errors and the odds ratios for the

full models are reported.

6.5 Results: What Explains EP Success in the Consultation Procedure

Package Deals: Linking Proposals to Co-decision

The empirical analysis of the all consultation legislative proposals decided between 1999
and 2007 supports the argument that package deals increase the legislative influence of the
European Parliament in the consultation procedure. The ability of the Parliament to link the
decision-making process under consultation to negotiations in co-decision appears to be a
very important and effective legislative strategy. As expected the Package Deal variable
proved to be a significant predictor of EP success. Even when delay is accounted for (in
Model 4 and 5), linking to co-decision remains a strong predictor of EP success. The
Council incorporated the EP’s position in consultation when the EP rapporteurs used
Parliament’s co-decision and budgetary powers. The Parliament managed to threaten the
Council with non-cooperation on other legislative proposals, which were also urgent and
salient for the Council and Commission. By linking proposals from the two legislative
procedures, the Parliament managed to block progress on whole packages of legislation.
Faced with several blocked proposals, the Council reconsidered its position and granted

concessions in favour of the EP’s preferred outcome.
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Table 6.5 Conditions for European Parliament Success in Consultation: 1999 — 2007

European Parliament Success in the Consultation Procedure, 1999 — 2007

Dependent Variable: European Parliament Success

Logit (Clustered S.E. Proposal) Model 1 Model 2 Model 3 Model 4 Model 5
delayed  nondelayed all issues all issues all issues
Odds Odds
Fixed Effects Coef/lS.E.  Coef/S.E. Coef/S.E. Coef/S.E. Ratio Coef/S.E. Ratio
Individual Level Variables
Single Package Deal - - - - - - -
Proposals Package Deal 2.271 .893 ** 1.428 *** 952 *rx 2.590 783 ** 2.188
(1.451) (.447) (.354) (.379) (.394)
Delay - - - 2.292 *** 9.897 1.703 *** 5.493
(.286) (.490)
Council Impatience -1.818 -.158 -.352 -.218 .804 -111 .895
(2.329) (-359) (.336) (.321) (.325)
Urgent .159 .162 .260 .101 1.106 .146 1.157
(1.005) (.269) (.248) (.252) (.252)
Urgent for the Commission 6.068 *** 473 1.124 *** 847 *rx 2.332 452 1.572
(1.641) (.350) (.294) (.298) (.338)
European Parliament Cohesion -.062 -.014 -.016 -.017 .983 -.017 .983
(.047) (.011) (.011) (.011) (.011)
EP Committee Supported -5.681 * .697 .185 .344 1.411 419 1.520
(3.448) (.495) (.406) (.375) (.385)
Relative EP Salience -.093 -.050 -.161 -.069 .933 -.035 .965
(.400) (.155) (.104) (.121) (.134)
EP - Council Salience Tie -.723 -.508 -.680 ** -533* .587 -.495 * .609
(1.078) (.323) (.265) (.275) (.290)
Commission Support 6.771 ** 1.602 *** 1.554 *** 1,699 *** 5.470 1.684*** 5.385
(2.942) (.284) (.238) (.262) (.264)
Issues Type (base budgetary)
Policy Substance Issues .297 -.611* -.682** -.613 ** .542 -.647 ** .524
(1.310) (.350) (.301) (.314) (-320)
Fundamental Rights Issues - 1.592 *** 1.232 **x  1.404%** 4.073 1.374%** 3.951
(.473) (.416) (.453) (.456)
Institutional Powers Issues -2.370 -.342 -.464 -.561 571 -.694 .536
(2.478) (.405) (.337) (.378) (-390)
Council Unanimity -6.398 ** -.201 -.068 -.267 .766 -.364 .695
(1.967) (.274) (.247) (.240) (.245)
Proposal Salience .049 .026 ** .015 .020 * 1.020 .019 * 1.019
(.090) (.013) (.012) (.011) (.011)
Delay x Urgent for Commission - - - - - 2.124 *** 8.385
(.878)
Intercept 12.398 ** -1.704 -.629 -.956 -.891
(4.842) (1.182) (1.071) (1.050) (1.041)
Wald Chi-Squared 78.37 *** 119.10 ***  127.44*%*  142.87*** 151.70***
Pseudo R Sq (McFadden) .61 .24 .26 .31 .32
Log Pseudolikelihood -19.795 -275.170 -340.212  -315.558 -311.403
N Proposals 38 465 503 503 503
N Issues 85 717 802 802 802

*p <.10; ** p <.05; **p <.01
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Conditions for EP Success in Consultation: 1999 — 2007 (continued)

European Parliament Success in the Consultation Procedure, 1999 — 2007

Dependent Variable: European Parliament Success

Two-Level Models Model 1 Model 2 Model 3 Model 4 Model 5
delayed  nondelayed all issues all issues all issues
Odds Odds
Fixed Effects Coef/S.E. Coef/lS.E.  Coef/S.E. Coef/S.E. Ratio Coef/S.E. Ratio
Individual Level Variables
Single Package Deal - - - - - - -
Proposals Package Deal 2.271* 1.251 *** 2.107 ***  1.350 *** 3.857 1.138 *** 3.121
(1.378) (.471) (.449) (.419) (:417)
Delay - - - 2.957 *** 19.247 2.156 *** 8.632
(.530) (.571)
Council Impatience -1.818 -.191 -.448 -.280 .756 -.157 .855
(2.048) (.357) (-369) (.345) (-336)
Urgent .159 .090 .233 .019 1.020 .062 1.064
(1.576) (.398) (.318) (.307) (.299)
Urgent for the Commission 6.068 *** .569 1.426 ***  1.009 *** 2.744 .535 1.708
(2.265) (.429) (.424) (.390) (.426)
European Parliament Cohesion -.062 -.021 -.026 * -.024 * .976 -.023 ** .976
(.055) (.014) (.014) (.013) (.012)
EP Committee Supported -5.681 * .860 .236 .459 1.583 .506 1.658
(3.505) (.544) (.506) (.484) (.474)
Relative EP Salience -.093 -.092 -.210 ** -112 .894 -.076 .926
(.380) (.109) (.106) (.103) (.103)
EP - Council Salience Tie -.723 -.466 - 725 ** -.540 * .583 -.507 .602
(1.206) (.331) (-333) (.319) (-312)
Commission Support 6.771 *** 1.907 *** 2.110 ***  2.085 *** 8.046 2.047 *** 7.741
(2.577) (.321) (.216) (.317) (-313)
Issues Type (base budgetary)
Policy Substance Issues .297 - 752 * -.941%* -.819 ** 441 -.829 ** 436
(1.036) (-399) (.377) (.372) (.368)
Fundamental Rights Issues - 1.881 *** 1.529 *** ] 5Q*+* 4.908 1.551%** 4.716
(.555) (.543) (.524) (.514)
Institutional Powers Issues -2.370 -.445 -781* -765 * .466 -729* .453
(1.544) (.486) (.456) (.452) (.449)
Council Unanimity -6.398 ** -.155 -.030 -.215 .806 -.334 716
(3.162) (.328) (.324) (.311) (.307)
Proposal Salience .049 .039 *** .026 * .030 ** 1.031 .028 ** 1.028
(.072) (.015) (.015) (.014) (.013)
Delay x Urgent for Commission - - - - - 2.452 *xx 11.609
(1.011)
Intercept 12.398 ** -1.875 -.450 -.986 -.807
(7.558) (1.431) (1.398) (1.346) (1.308)
Random Effects
Proposal Level (std.dev.) <.001 1.295 *** 1.543 ***  1.307 *** 1.219 ***
(.684) (.293) (.291) (.284) (.280)
-2 x Log Likelihood 39.590 541.065 659.927 618.921 612.525
N Proposals 38 465 503 503 503
N Issues 85 717 802 802 802

*p <.10; * p <.05; ** p < .01
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The Power to Delay

In addition, the right to delay is an important power that the European Parliament uses on a
regular basis. It significantly increases the EP’s probability of success in legislative matters
under the consultation procedure. In addition, the urgency of legislative proposals also
increases the EP’s chances of success. The Urgent for the Commission variable is a strong
predictor of EP success. When urgency is measured by the presence of a deadline for the
Commission (which was not set by the European Council), the variable is a statistically
significant factor for predicting EP success. The variable has the greatest value in Model 1
(EP success in delayed issues), but it remains a significant explanatory factor when all
consultation issues are included in the analysis. If there is a consensus reached at the
European Council level, EP demands are unlikely to be respected by the Council, especially
when they conflict with the Council’s preferences. When the proposal is urgent for the
Commission, but not extremely urgent for the Member States and there is no political
agreement on the proposal in advance, the EP is more likely to succeed in influencing the
legislative outcome. Therefore, the European Parliament is more likely to be successful in
cases where the Commission sets the deadlines and no consensus has been reached by the
Member States in advance.

The interaction between Delay and Urgent for the Commission variables is also
statistically significant (see Model 5). When the Parliament delays its opinions and the
proposals are urgent for the Commission, but not so for the Member States, the
Commission is more likely to support the EP. In order to complete its legislative work in a
timely manner, the Commission readily supports Parliament’s demands. This then makes it
more likely for the Parliament to succeed in having its preferences incorporated in the

Council text.
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Salience

The results show that the European Parliament is more likely to succeed in more salient
legislative proposals. Whereas the EP’s demands were ignored in the majority of the
consultation cases, the Parliament tends to be more successful on longer and more
substantial pieces of legislation. The Proposal Salience variable is not statistically
significant in Model 1. This is due to the fact that the EP delayed several cases through the
rejection route. The rejected pieces of legislation were not so highly salient, but by
rejecting them, the EP signalled its discontent with the Commission proposals and the
intentions of the Council. Overall, as shown in Models 4 and 5, salience is an important
predictor for EP success in consultation. This finding provides further support for the
argument that the European Parliament can act as an influential legislative institution even
in the consultation procedure.

Figure 6.1 plots the predicted probability of EP success according to the urgency
and salience of the legislative act (based on Model 5). The plot highlights that EP success is
much more likely on salient proposals. It also illustrates that the likelihood of EP success
increases when the proposals are urgent for the Commission.

Figure 6.1 Effect of Urgency and Salience on the Probability of EP Success in the
Consultation Procedure

Impact of Urgency and Salience on EP Success
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European Parliament Cohesion

The EP seems to be highly cohesive and consensual under the consultation procedure.
Regardless of the policy area, MEPs were united in their votes. 86.8% of all pieces of
legislation were decided by a show of hands and only 13.2% were put to the roll-call vote.
The examination of the roll-calls proves that there were no major divisions among the
political groups in the European Parliament on consultation proposals. Most cases enjoyed
a very cohesive Parliament, both in committee and in the plenary. The drafting committees
voted either unanimously or with extremely large majorities - the mean of the EP Cohesion
variable is 91.7.

As delay cannot occur without an EP majority voting in favour of it, a united
Parliament is a crucial condition for the exercise of the power of delay. There was no clear
competition among the political groups in the delayed cases. This suggests that delay is not
about party politics in the European Parliament. Rather than an intra-parliamentary game,
delay appears to be about the institutional politics between the EP and the Council. As
expected, the rapporteur was the key figure for the exercise of the EP’s ‘power of delay’.
The rapporteur liaised with the rapporteurs of other parliamentary committees and with the
leaders of the political groups in order to ensure majority in plenary in favour of delay.

Overall, EP cohesion does not seem to affect the likelihood of EP success in the
consultation procedure. While EP cohesion may be an important factor for EP influence in
co-decision, the presence of a large majority in the EP under consultation is not a clear

predictor of EP success (with or without delay).

Voting Rule in the Council of Ministers
The hypothesis that the EP is more likely to succeed in cases that require Council
unanimity is not supported by the analysis. The Council voting rule is not a statistically

significant predictor of EP success in consultation issues. On many occasions the Member
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States in the Council could easily meet the voting threshold, despite the unanimity
requirement. The only significance the Council Unanimity variable enjoys is in Model 1.
The negative coefficient of the variable indicates that when the EP delays its opinions, it is
more likely to succeed under the QMYV requirement in the Council. This is probably the
case because in the QMV cases (agricultural proposals) although the voting threshold was
lower, many Member States had reservations or objections to certain aspects of the
legislative text. This slowed down the Council decision-making process and the EP
managed to participate informally in the Council negotiations. In the cases when the
Council (or the European Council) had already established an overall political agreement
on an issue, the unanimity requirement was not a problem for the Council and the European

Parliament had little chance of changing the positions of the Member States.

Commission Support

The results provide sufficient support for the hypothesis that the EP is more likely to
succeed when it has the backing of the Commission. The Commission played a vital role in
persuading the Member States to respect and incorporate the EP’s position. The
Commission was actively involved in the Council — Parliament relations and it served as a
mediator between the two institutions. This is in line with the conventional understanding
in the literature that the Commission has a decisive role in the legislative process under the

consultation procedure.

Type of Issues

Finally, the type of issue contested by the Parliament also appears to be a significant
explanatory factor of EP success. As expected, the EP is most likely to succeed when it
demands fundamental rights additions to the legislative text. This success may also be

explained by the fact that the Commission usually supports fundamental rights issues. On
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the other hand, the EP is least likely to succeed when it demands policy substance additions
to the legislative text. Although the institutional powers variable is not statistically
significant, its negative coefficient suggests that the European Parliament is less likely to
succeed when it demands an increase of its legislative powers. The several exceptions to
this rule were institutional powers issues where the Commission supported the EP and the
EP managed to threaten the Council of non-cooperation on other proposals. Most
importantly, the EP is successful in bringing more transparency to legislative proposals and

greater protection for EU citizens.

6.6 Case Study: Voluntary Modulation of Direct Payments®’

Legislation in the Area of Common Agricultural Policy

Background of the Legislation

In December 2005, the Brussels European Council introduced the possibility for Member
States to “modulate” their market expenditure under the Common Agricultural Policy
(CAP). In its agreement on the Financial Framework for 2007-2013, the European Council
allowed governments, at their discretion, to reduce their direct payments under the first
pillar of the CAP up to a maximum of 20%. This amount was to be transferred to their rural
development programmes, under the second pillar of the CAP® (“Commission Proposal”
24 May 2006). The European Council invited the Commission to submit a proposal, laying
down the rules for voluntary modulation. As the proposal directly affected the amount of
direct payments to the CAP by governments, the Council was in favour of a timely

conclusion of the legislative procedure.

8 “Voluntary modulation is but fancy phraseology for a very unpleasant practice, namely government grab of
Sfarmers’ money... there is nothing voluntary about it... ” James Hugh Allister (NI), “EP Debate” 13 November
2006

8 CAP is divided into two pillars: Pillar | - Market support and direct payments to farmers and Pillar 11 -
Rural development
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This proposal aimed to establish the practical rules for allowing Member States to
use voluntary modulation. It laid down the procedures for shifting of up to 20% of direct
payments from the first pillar to rural development under the CAP. The Council had
previously agreed to cut payments to rural development. And the proposal on voluntary
modulation aimed partially to compensate for the lack of necessary funds under the 2™
pillar of the CAP. The proposal allowed the funds to be used freely by governments and co-
financing was not compulsory. Moreover, modulation was not subject to any conditions
(“Report” 5 October 2006).

Stage I: Intra-Chamber Decision-Making

The Commission submitted the proposal on Voluntary Modulation of Direct
Payments on 24 May 2006. It was based on Article 37 of the EC Treaty, which provided for
the consultation procedure and QMYV in the Council. In Parliament, the proposal was
allocated to the Committee on Agriculture and Rural Development (AGRI) on 10 July 2006
and Lutz Goepel (EPP-ED) was nominated rapporteur. The AGRI Committee met on 12
July 2006, 11 September 2006 and 3 October 2006 to discuss the proposal. The Committee,
led by the rapporteur, opposed the proposal in its entirety and on 3 October 2006 rejected
the Commission proposal with 32 in favour and 3 against. The AGRI committee worked
closely with the Committee on Budgets, which also unanimously rejected the proposal
(“Report” 5 October 2006). The Council Special Committee on Agriculture, held meetings
on 14 November 2006, 12 February 2007, and 5 March 2007 to discuss the proposal on
Voluntary Modulation (“Proposal” 5 March 2007).

On 14 November 2006, the EP Plenary rejected the proposal by an overwhelming
majority of 559 votes to 64 with 16 abstentions. It invited the Commission to withdraw the
proposal, but the Commission refused to do so. In that case, the EP decided to refer the
matter back to committee, pursuant to Rule 52(3) of the EP Rules of Procedure. There was

a high degree of agreement across political groups that voluntary modulation was “not the
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right solution” for the existing underfunding of the second pillar of the CAP (“Second
Report” 26 January 2007). The Commission did not support the overly critical position of
the EP. Some Member States in the Council, led mainly by the UK, were particularly keen
to see this proposal adopted.
Stage I1: Inter-Chamber Logrolling

In order to make the Commission and Council listen to its position on this proposal,
the EP decided to link its opinion on Voluntary Modulation to the funding of rural
development programmes in the 2007 budget. In the framework of the budgetary procedure
for the adoption of the 2007 budget, the EP blocked and put into reserve 20% of the
commitments and payments appropriations for rural development programs. The EP
threatened the Council that the 20% reserve would only be lifted if the Council respected
the EP consultation opinion on Voluntary Modulation (“Proposal” 5 March 2007).

Despite the EP’s strong position against Voluntary Modulation and the delay of the
EP vote, the Council was initially reluctant to negotiate with the EP. The rapporteur Lutz
Goepel (EPP-ED), together with members from the AGRI committee called on the
Commission once again to withdraw its proposal. The Commission refused to do so, on the
grounds it was acting on an invitation by the European Council. That is why, on 14
February 2007, the EP rejected the proposal again with 584 votes to 89 with 19 abstentions.
As the EP continued to block 20% of the 2007 budget upon the condition that the Council
respects Parliament’s opinion seriously, the Council Presidency became more inclined to
hold informal negotiations with MEPs in order to resolve the issue as soon as possible.

Days after the EP’s second rejection of the proposal, the Council Presidency
approached the EP’s representatives in the search for a package compromise. On 27
February 2007, the Presidency of the Council met informally with Lutz Goepel (EPP-ED),
Jan Mulder (ALDE) from the AGRI Committee and Herbert Bosch (PES, AU) from the

Committee on Budgets. Informal negotiations between the Council and the EP continued
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on 6 March and 14 March 2007. The Presidency needed to persuade the MEPs to lift the
blockage of the rural development budget (“Proposal” 14 March 2007). Finally, a package
deal between the EP and the Council was reached on 19 March 2007, under which
Parliament’s Budget Committee would lift the 20% blocked resources, but in exchange
Voluntary Modulation would only be available to the UK and Portugal and none of the
other EU Member States.

Stage I11: Voting

The EP lifted the suspension of the EU 2007 budget on 21 March 2007. On 27
March 2007, the Council adopted (with the abstention of the Latvian delegation) a
Regulation laying down rules for VVoluntary Modulation of Direct Payments under the
CAP. The final regulation introduced a legal basis, allowing only Portugal and the United
Kingdom to apply the Voluntary Modulation scheme.

Key lIssues

The first issue the EP contested in this proposal was of a budgetary character. It was
directly related to Member States’ spending for the Common Agricultural Policy. The EP
opposed the entire idea of allowing Member States to cut voluntarily, by up to 20%, direct
payments to the CAP. The EP had expressed its strong reservations about voluntary
modulation in a Declaration on the Inter-institutional agreement on Budgetary Discipline
and Sound Financial Management of 17 May 2006. Such a far-reaching decision about the
financing of the CAP could not be done with a consultation proposal.

The voluntary modulation proposal allowed Member States unilaterally and without
the involvement of the EP to increase expenditure on rural development by several billion
Euros. This clearly disregarded the EP as branch of the budgetary authority (Article 272(9)
TEC). The voluntary modulation scheme would change significantly the financing of the
CAP. MEPs viewed the proposal as implying the “re-nationalization of agricultural policy

through the back door” (“Second Report” 26 January 2007).
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The second issue the European Parliament contested was of a policy substance
nature. The proposal was “unbalanced and incoherent”. Above all, voluntary modulation
would “jeopardize the survival of many farms”. According to the EP report, it entailed the
distortion of competition and discrimination against farmers in individual Member States. It
disregarded Community objectives in rural areas. Furthermore, due to the urgency of the
matter, the Commission had not performed an impact assessment. Acting upon an
invitation by the Council, the Commission had filed a proposal, which did not contain a
clear picture of what the effects of the 20% budget transfer from the 1% to the 2" pillar of
the CAP might be. The EP rapporteur noted that the legal act would clearly have a
substantial impact on farmers, but no studies were conducted to forecast the effects of such

a far-reaching measure (“Report” 5 October 2006).

The EP’s Legislative Influence: Package Deals and Delay

In this case, the EP’s demands were related to budgetary and policy specific issues. The EP
contested the plans of the Member States and the Commission to pass legislation, which
affects a very sensitive EU policy area: Agriculture. The EP opposed the entire idea of
voluntary modulation, as it allowed Member States in the Council to decide unilaterally
such important budgetary matters. The Parliament required an impact assessment and
monitoring by the Commission. The EP delayed its vote in order to guard the Community
agricultural objectives and to prevent the serious effects the legislation would have on
European farmers. As expected, the EP’s strong position on the proposal was taken into
account by the Council. The budgetary and policy specific issues contested by the EP
affected EU citizens and the scope of the CAP as a whole. The EP hence succeeded in
influencing the legislative outcome of this proposal, despite the fact it was decided under
the consultation procedure. Through delay, the Parliament managed to strike a package deal

with the Council and to influence the legislative text.
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The Member States in the Council found it difficult to erase divisions on this
proposal. Although the Member States were unanimous in their support for the voluntary
modulation package, governments could not agree on some of the specifics of the proposal.
Some Member States expressed their dissatisfaction with specific terms and definitions™.
These reservations so were soon overcome, but they slowed down the decision-making
process within the Council. The Council and the Commission issued a joint declaration,
which took note of the strong vote with which Parliament rejected the Commission’s
proposal on voluntary modulation. They noted the proposal was not part of the co-decision
procedure, but at the same time acknowledging, “...the firm statement of the Parliament on
this issue is not to be overseen by both the Council and the Commission” (“Proposal” 5
March 2007). The divisions in the Council made it easier for the EP to succeed in

influencing the final legislative outcome.

Package Deal: Linkage of Consultation and Budgetary Proposals

In order to communicate its serious intentions to the Council, the EP decided to link its
opinion on VVoluntary Modulation to the funding of rural development programmes. In the
framework of the budgetary procedure for the 2007 budget, on 26 October 2006, the EP put
into reserve 20% of the commitments and payments appropriations for rural development
programs (under Heading 2: Preservation and Management of Natural Resources). The
20% blockage would only be lifted if the Council and the Commission collaborated with
the EP on the voluntary modulation case. The non-availability of 20% of the 2007 budget
for rural development programming created important problems and risks. It delayed the

approval and implementation of rural development programs (RDPs) for the new

% These mainly related to article 1 paragraph 4 laying down the concept of "automatism" that any increase of
the compulsory modulation would lead to a decrease of the rate of voluntary modulation (FR, DK, EL, IE,
AT, IT, LU, ES, SI, FI, BE, CY); others held reservations (DK, EL, LU, NL and CZ) and one delegation (LV)
entirely opposed the proposal. Overall, the Member States agreed on the broad package over voluntary
modulation, but divisions occurred regarding the exact content and wording of the legal act (“Proposal” 5
March 2007).
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programming period. The Commission and the Council had already made plans about their
2007 rural development programs without taking into account a possible block of 20% of
the total amount.

The EP’s decision to put the 20% in reserve created financial uncertainties for
Member States, which made it difficult for governments to design and implement their
multiannual programmes. Lutz Goepel (PPE-DE) explained; “Until the Council and the
Commission make us a firm offer, therefore, we should be united in rejecting this proposal.
This is the only way to achieve results, and | believe that, if we do so, this issue will help to
strengthen the role of the EP and, in particular, to support European farmers”” (EP Debate
13 February 2007). By linking its opinion on voluntary modulation to the 2007 budget, the
EP presented a serious threat to the Council and Commission. The EP’s decision to block
the budget directly affected the ability of Member States and the Commission to operate

sound rural development programmes® (“Proposal” 21 February 2007).

Final Outcome: The EP Successful in Consultation Through Packaging and Delay

After several rounds of informal negotiations between the two legislative chambers, the
German Presidency managed to strike a package deal with the rapporteurs from the AGRI
and BUDG Committees. Voluntary modulation would be limited and only be available to
two EU States: Portugal and the UK. In exchange, the EP released 20% bound
appropriations from the reserve and allowed the approval and implementation of rural
development programmes for the new programming period. By linking its opinion to the
EU budget and by rejecting the proposal twice, the EP managed to influence the legislative

outcome on this consultation proposal®.

% Commissioners Grybauskaite and Fischer Boel urged the EP not to delay the matter further, as delay would
have serious consequences for the 2007 rural development programming (“Proposal” 21 Feb.07)

1 MEP Jan Mulder, Budgets Committee: "It is the first time in history that the European Parliament moves
the Council to make this kind of concession in an agriculture dossier. Normally, the European Parliament has
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6.7 Case Study: EU Agency for Fundamental Rights Regulation %

Legislation in the Area of Justice, Freedom and Security

Background of the Legislation

The Treaty of Rome contained no reference to the protection of fundamental rights.
Gradually, the EU developed competences in this area and provisions aimed at the
protection of human rights have been incorporated in the Treaties. The most important of
these are Articles 6 and 7 of the Treaty on European Union®®, which were introduced by the
Amsterdam Treaty. The importance of fundamental rights in the EU was highlighted by the
proclamation of the Charter of Fundamental Rights of the EU in 2000 (“Impact
Assessment” February 2005). In 2005, the Commission launched a Framework Programme
on Fundamental Rights and Justice: 2007-2013. The Commission proposed the
establishment of a European Institute for Gender Equality and proposed the year 2007 to be
proclaimed European Year of Equal Opportunities for All. The proposal for the
establishment of an EU Agency for Fundamental Rights was an important step in the
development in the EU human rights policy.

In order to ensure respect and promotion of fundamental rights in the EU, the
Community needed an independent body, which would collect and disseminate
comparative data and information on fundamental rights in the Member States. The
Commission proposed the establishment of the Fundamental Rights Agency with the
objective to provide assistance and expertise to the EU institutions and the Member States
in relation to fundamental rights when they are defining policies or implementing

legislation. The Agency’s main responsibilities were the formulation of opinions and

only an advisory role to play. | regard this deal as a big victory for democracy in Europe.” (“Voluntary
Modulation of CAP” 21 March 2007).

%2 Council Regulation (EC) No 168/2007 Establishing a European Union Agency for Fundamental Rights

% Article 6(1) declares that: “The Union is founded on the principles of liberty, democracy, respect for
fundamental rights and freedoms, and the rule of law, principles which are common to the Member States”.
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issuing of annual reports on the respect and visibility of fundamental rights in the EU
(“Initial Legislative Document” 30 June 2005).

In December 2003 the European Council agreed to extend the mandate of the
European Monitoring Centre on Racism and Xenophobia and to transform it into a
Fundamental Rights Agency. On 5 July 2005, the Commission submitted a proposal for a
Council Regulation establishing a European Union Agency for Fundamental Rights and a
proposal for a Council Decision empowering the EU Agency for Fundamental Rights to
pursue its activities in areas referred to in Title VI of the Treaty on the EU. These proposals
fell under the consultation procedure (Article 308 TEC and Avrticles 30, 31, and 34 TEU).
Stage I: Intra-Chamber Decision-Making

Right after receiving the Commission’s draft proposal, the Council started work on
revising the text. The Ad hoc Working Party on Fundamental Rights was the central
Council body, responsible for this piece of legislation. Between 7 July 2005 and 4
September 2006, the Working Party met more than fifteen times to discuss the regulation
and find a common Council position. The British, Austrian and Finnish Presidencies,
Coreper, the Working Party and the Justice and Home Affairs Councils worked closely
together to achieve a Council consensus on the proposal. The regulation touched upon
sensitive issues and some Member States were reluctant to act quickly on the dossier. In
April 2006, the Presidency initiated trialogue meetings with representatives of the EP.

In the EP the proposal was allocated to the Committee on Civil Liberties, Justice
and Home Affairs (LIBE) on 29 September 2005 and Kinga Gal (EPP-ED, HU) was
appointed rapporteur. In addition to LIBE, four other parliamentary committees were
required to give an opinion: AFCO, AFET, BUDG and FEMM (“Committee Report” 13
September 2006). The rapporteur presented her draft report on 7 February 2006, which was

discussed and amended in nine committee meetings between February and September
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2006. The LIBE committee report was finally adopted on 13 September 2006 with 31 votes
in favour and 6 against.
Stage I1: Inter-Chamber Bargaining

Several informal trialogues between the Council, Commission and the EP took
place with the aim of solving the outstanding issues on the dossier. Such inter-institutional
meetings took place on 4 and 25 April 2006, 17 May, 9 June, 3 October and 15 November
2006. The EP was represented by LIBE’s chairman Jean-Marie Cavada (ALDE) and
rapporteurs Kinga Gal and Magda Ko6sané Kovacs (PES, HU) (“Outcome of Proceedings”
1 June 2006). Despite the informal trialogues, the regulation was highly controversial for
some Member States and they were not prepared to incorporate the EP’s preferences as
they stood.

The EP was supposed to vote on the Fundamental Rights Agency proposal on 12
October 2006. Unable to influence the legislative text at this stage, the EP used its power of
delay. With the advice of Commissioner Franco Frattini, the LIBE rapporteur chose to
postpone the final vote® until an acceptable compromise with the Council was achieved. In
October and November 2006, the Council and Commission held additional informal
meetings, in which the Council’s text was agreed without major changes. In return, the
Council agreed to issue political declarations in addition to the regulation, which envisaged
future actions in the area of fundamental rights. Another trialogue meeting took place on 15
November 2006.

Stage Il1: Voting

The EP voted on 30 November 2006 in favour of the proposal by a roll-call vote
with 431 in favour, 94 against and 16 abstentions. The regulation was opposed by members
of IND/DEM and GUE/NGL and a large fraction of the EPP-ED groups. The JHA Council

adopted the regulation at its 2781 meeting in Brussels on 15 Feb 2007.

% Under Rule 53(2) of the EP’s Rules of Procedure the proposal was referred back to the LIBE Committee for
further consideration.
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Table 6.6 Agency for Fundamental Rights Regulation Decision-Making Timeline

Date Legislative activity

05-Jul-05 Commission files proposal

07-Jul-05 Council: Ad hoc Working Party on Fundamental Rights: Presentation by Commission
29-Sep-05 Parliament: LIBE Committee: Allocation of dossier

04-Oct-05 Parliament: LIBE Committee: First Exchange of Views

11-Oct-05 Council: Ad hoc Working Party on Fundamental Rights meeting
07-Nov-05 Council: Ad hoc Working Party on Fundamental Rights meeting
24-Nov-05 Council: Ad hoc Working Party on Fundamental Rights meeting
24-Nov-05 Parliament: LIBE Committee: Evaluation of Inter-institutional dialogue
06-Dec-05 Council: Ad hoc Working Party on Fundamental Rights meeting
24-Jan-06 Parliament: LIBE Committee: Joint debate

27-Jan-06 Council: Ad hoc Working Party on Fundamental Rights meeting
07-Feb-06 Parliament: LIBE Committee: Gal's Report

17-Feb-06 Council: Ad hoc Working Party on Fundamental Rights meeting
22-Feb-06 Parliament: LIBE Committee: Joint discussion of Gal's Report of 7.02.06
17-Mar-06 Council: Ad hoc Working Party on Fundamental Rights meeting
23-Mar-06 Parliament: LIBE Committee: Consideration of report and further amendments
31-Mar-06 Council: Ad hoc Working Party on Fundamental Rights meeting
04-Apr-06 Trialogue

10-Apr-06 Council: Ad hoc Working Party on Fundamental Rights: Preparation of trialogue
24-Apr-06 Council: Presidency Compromise Text

25-Apr-06 Trialogue

27-Apr-06 Council: Presidency meeting with NGOs

28-Apr-06 Council: Ad hoc Working Party on Fundamental Rights meeting
04-May-06 Parliament: LIBE Committee: outcome of trialogue of 25 April:
12-May-06 Council: Ad hoc Working Party on Fundamental Rights meeting
17-May-06 Trialogue

23-May-06 Council: COREPER (2) meeting

24-May-06 Council: Ad hoc Working Party on Fundamental Rights meeting
01-Jun-06 Parliament: LIBE Committee: Discussion with AFET, BUDG, AFCO and FEMM
06-Jun-06 Council: Ad hoc Working Party on Fundamental Rights meeting
08-Jun-06 Council: COREPER (2) meeting

09-Jun-06 Trialogue

12-Jun-06 Parliament: LIBE Committee: Meeting

15-Jun-06 Brussels European Council

23-Jun-06 Council: Ad hoc Working Party on Fundamental Rights meeting
10-Jul-06 Council: Ad hoc Working Party on Fundamental Rights meeting
13-Sep-06 Parliament: LIBE Committee: Adoption of Report

04-Sep-06 Council: Ad hoc Working Party on Fundamental Rights meeting
27-Sep-06 Council: COREPER meeting

03-Oct-06 Trialogue

06-Oct-06 JHA Council : Presidency presents results of consultations

12-Oct-06 Parliament: First Reading Vote in Plenary: Partial vote (Delayed)
24-Oct-06 Council - Commission Informal Meeting

05-Nov-06 Council - Commission Informal Meeting

15-Nov-06 Trialogue

22-Nov-06 Parliament: LIBE Committee meeting

30-Nov-06 Council: COREPER: Examination of outstanding questions

30-Nov-06 Parliament: First Reading Vote in Plenary: Adopted

14-Feb-07 Council: Approval by COREPER (part 2) at 2172nd Meeting, Brussels
15-Feb-07 Council: Approval of Regulation at 2781st Meeting of the Council (JHA)
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Key lIssues
There were three key controversial issues, on which the positions of the Council and the EP
differed. These were: 1) the geographical scope of the Agency; 2) the competence of the
Agency regarding issues governed by the Title VI TEU; and 3) the role of the EP in the
structure of the Agency.
Geographical scope of the Agency

The Commission’s original proposal confined the geographical scope of the Agency
solely to the EU Member States. The EP’s LIBE committee required the extension of the
Agency’s scope to candidate countries and to potential candidate countries (the Western
Balkans) (“Committee Report” 25 September 2006). In contrast, some Member States in
the Council rejected such an extended geographical scope of the Agency. The Council
favoured an Agency for the EU Member States, in which candidate countries could
participate as observers, but it rejected the inclusion of the Western Balkan countries. The
final text defined the Agency’s geographical scope only to the EU Member States, but
allowed candidate countries to participate as observers. The option of inviting potential
candidate countries to participate in the Agency was left open in the future, depending on a
unanimous decision of the Council and the relevant Association Council (‘“Proposal for a
Regulation” 7 June 2006).
Competence of the Agency regarding issues governed by the Title VI TEU
The Commission proposal included the extension of the Agency’s remit to third pillar
issues — police and judicial cooperation in criminal matters. The Commission advocated
that an Agency with responsibility for promoting and protecting fundamental rights should
not exclude the aspects of police cooperation and judicial activities (Franco Frattini, 12
October 2006). The LIBE Committee pushed strongly for the extension of the Agency’s

competence to the third pillar (“Committee Report” 25 September 2006). The EU needed a
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full scale support for the protection and promotion of fundamental rights in all areas of
Community activity. Limiting the Agency’s remit outside police and judicial cooperation
would impede the access to information the Agency needed for the proper execution of its
tasks. The Council was divided on this issue. Some Member States found the Agency’s
competence in the third pillar unacceptable and thus the Council could not support this
option (“Proposal for a Council Regulation” 29 November 2006). In the final text, the
regulation did not extend the Agency’s remit to police and judicial cooperation issues. The
Council adopted a declaration whereby it agreed to reconsider before 31 December 2009
the possibilities to empower the Agency to pursue its activities in the areas covered by Title
VI,

Role of the EP in the structure of the Agency

In order to enhance the legitimacy of the Agency, the EP argued for a greater role in the
design of the Agency’s mandate and structure. The LIBE Committee required a stronger
role for the EP in the appointment of the Director of the Agency. It was important for the
Agency to be led by a strong and independent figure and the EP required much greater
involvement in the appointment process than what the Commission proposal had
prescribed. This pledge for a stronger role of the EP in the work of the Fundamental Rights
Agency was reflected in the EP’s own initiative report®® of 25 May 2005. In the Council,
however, fears were expressed that a stronger involvement of the EP would set up a
precedent and will deviate from the horizontal line taken as regards the other EU Agencies.
Finally, due to the exceptional nature of the Agency, as part of the package deal the EP was

allowed a more prominent role in the appointment of the FRA director®”.

% With regard to police and judicial cooperation, the Council declared that it “...agrees to re-examine, before
31 December 2009, the remit of the Agency for Fundamental Rights, with a view to the possibility of
extending it to cover the areas of police and judicial cooperation in criminal matters”.

% European Parliament Resolution on Promotion and Protection of Fundamental Rights: the Role of National
and European institutions, including the Fundamental Rights Agency (2005/2007(IN1)).

% In its declaration, the Council explicitly stated that this cannot “in any way be regarded as constituting a

precedent which could be referred to when nominating the director of any other agency...” (“Proposal for a
Council Regulation” 12 February 2007).
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Table 6.7 Key Issues on Fundamental Rights Agency

Text proposed by Commission

Text proposed by LIBE
Committee 27.09.2006 and
adopted by EP

Text Adopted by Council: Final
text

Recital 9

(9) The Agency should refer in its
work to fundamental rights as
defined in Article 6(2) of the Treaty
on European Union and as set out in
particular in the Charter of
Fundamental Rights. The close
connection to the Charter should be
reflected in the name of the Agency.

Amendment 3, Recital (9) The Agency
should refer in its work to fundamental
rights as defined in Article 6(2) of the
Treaty on European Union, including
those set out in the European
Convention on Human Rights and
Fundamental Freedoms, and as
reflected in particular in the Charter
of Fundamental Rights. The close
connection to the Charter should be
reflected in the name of the Agency.

(9) The Agency should refer in its work
to fundamental rights within the
meaning of Article 6(2) of the Treaty on
European Union, including the
European Convention on Human
Rights and Fundamental Freedoms,
and as reflected in particular in the
Charter of Fundamental Rights,
bearing in mind its status and the
accompanying explanations. The
close connection to the Charter should
be reflected in the name of the Agency.

Article 3 Scope

3. When pursuing its activities, the
Agency shall concern itself with the
situation of fundamental rights in
the European Union and in its
Member States when
implementing Community law,
without prejudice to paragraph 4 and
to Articles 4(1)(e), 27 and 28.

3. The Agency shall deal with
fundamental rights issues in the
European Union and in its Member
States when implementing Community
law. In addition, it may deal with
fundamental rights issues within the
scope of paragraph 1in those
countries referred to in Article 27(1)
to the extent necessary for the
gradual alignment to Community law
of the country concerned and in
accordance with Article 27(2).

Article 3 Scope

1. The Agency shall carry out its tasks
for the purpose of meeting the
objective set in Article 2 within the
competencies of the Community as laid
down in the Treaty establishing the
European Community.

2. The Agency shall refer in carrying
out its tasks to fundamental rights as
defined in Article 6(2) of the Treaty on
European Union.

3. The Agency shall deal with
fundamental-rights issues in the
European Union and in its Member
States when implementing Community
law.

Article 5 Areas of Activity

Article 5 1. The Commission shall
adopt a Multiannual Framework for
the Agency in accordance with the
regulatory procedure referred to in
Article 29(2).

Amendment 23, Article 5 1. The
Management Board of the Agency,
taking due account of the guidelines
arising from European Parliament
resolutions and Council conclusions in
the field of fundamental rights, shall, on
the basis of a proposal by the
Commission, adopt a multiannual
framework.

Article 5

1. The Council shall, acting on a
proposal from the Commission and
after consulting the European
Parliament, adopt a Multi-annual
Framework for the Agency. When
preparing its proposal, the Commission
shall consult the Management Board.

Article 28 Participation and scope in

respect of candidate countries

Article 27

1. The Agency shall be open to the
participation of those countries
which have concluded an
association agreement with the
Community and have been identified
by the European Council as
candidate countries or potential
candidate countries for accession
to the Union where the relevant
Association Council decides on such
participation.

Amendment 39, Article 27

1. The Agency shall be open to the
participation of candidate countries
and countries with which a
Stabilisation and Association
Agreement has been concluded by
the European Community.

Article 28

Participation and scope in respect of
candidate countries and countries with
which a Stabilisation and Association
Agreement has been concluded

1. The Agency shall be open to the
participation of candidate countries
as observers.

No provision

No provision

3. The Council, acting unanimously on
a proposal by the Commission, may
decide to invite a country with which
a Stabilisation and Association
Agreement has been concluded by
the European Community to
participate in the Agency as an
observer. In that case, paragraph 2
shall apply accordingly.
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The Council reached clarity on its position early, due to its internal coordination
mechanism of collecting written statements of Member States’ favoured positions. A
number of discussions on the proposal were held in the Ad hoc Working Party on
Fundamental Rights and Citizenship®. The Working party held discussions on the Agency
on 11 October, 7 and 24 November, 6 December 2005, 27 January, 17 and 31 March, 10,
24 and 28 April, 24 May, 6 and 23 June, 10 July, 4 September 2006%. In order to move the
negotiations forward, on 17 February 2006, the Austrian Presidency requested Member
States’ written contributions on the EU Agency for Fundamental Rights. By the beginning
of April 2006, it was clear that the Council would favour an Agency with a very limited
scope of competence. Member States had very different institutional arrangements for
national human rights institutions. The scope of competence, degree of independence and
level of resources of these institutions differed substantially across the EU'®,

The trialogue discussions started on the 4 April 2006, when the Austrian Presidency
had a clear view of where Member States stood on the key issues of the regulation'®*. The
Council Presidency was unwilling to change any of the Council positions on the proposal
and it was reluctant to incorporate the EP’s request for the extension of the Agency’s remit
to police and judicial cooperation in criminal matters. The EP used its power of delay on 12
October 2006. On 24 October and 05 November 2006 the Council organized “an informal

group, consisting of the Presidency, the previous and incoming Presidencies,

% This Ad hoc Working Party was initially set up by COREPER with a view to examining the proposal for a
Council Decision establishing for the period 2007-2013 the specific programme “Fundamental Rights and
Citizenship” as part of the General Programme ‘“Fundamental rights and Justice” (“Modification of the
Terms” 18 January 2007).

% Source: Council Document Register.

109 A National Body Charged with Monitoring Compliance with Human Rights existed in the following
Member States: CY, CZ, DK, DE, EE, GR, FR, IR, LU, LV, SK, butnotin AT, BE, ES, FI, HU, IT, LT, MT,
NL, PL, PT, SK, SL, SE, and UK (Source: "Commission Staff Working Chapter" 5 July 2005).

101 A minority of Member States supported the extension of the Agency’s scope to Title VI of TEU (Policy
and Judicial Cooperation in Criminal Matters). CY, DE, IR, LV, MT, SK, UK in favour and AT, BE, EE, ES,
FI, GR, FR, IT, HU, LU, PL, SE, SL against. Source: “Proposal for a Regulation” Council of the European
Union. 7 June 2006.
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representatives of the Commission and the Council Secretariat, and the legal services of
the Council and the Commission” (“Proposal for a Council Regulation” 20 November
2006). During these informal discussions, all Council proposals were accepted. As the
proposal was highly controversial, even a regulation in this form was an achievement for
the Commission. In exchange, in order to appease the LIBE committee, the Member States
in the Council agreed to issue political declarations to complement the regulation. The
Council invited the EP to another trialogue meeting on 15 November 2006 during which
“Parliament indicated it would proceed to vote in the plenary on 29 or 30 November 2006
(“Proposal for a Council Regulation” 20 November 2006).

The EP found it more difficult to ensure a unified position on this piece of
legislation, due to the longer committee work and the intra-parliamentary political
differences. The EP started the discussions on the Agency almost as early as the Council in
September 2005 and it was very active in debating a compromise solution to the proposed
regulation in parallel to the Council. However, the EP was slowed down due to the many
committees involved in the process. The AFCO, AFET, BUDG and FEMM Committees
also had to file opinions on the proposal.

The LIBE committee met for a first exchange of views on 04 October 2005. Joint
debates followed on 24 November 2005 and 24 January 2006. Rapporteur Gal presented
her draft report of 7 February 2006. The LIBE Committee met, together with
representatives from AFCO, AFET, FEMM and BUDG on 22 February 2006 and 23 March
2006 to discuss Gal’s report and file further amendments. The LIBE, AFCO, AFET, BUDG
and FEMM committees met again on 4 May and 1 June 2006. Close cooperation took place
between LIBE rapporteur Kinga Gal (EPP-ED) and Cel Ozdemir (Verts/ALE) from AFET.
Representatives from the European Monitoring Centre on Racism and Xenophobia, the
Dutch Senate, the UK House of Lords and the Parliamentary Assembly of the Council of

Europe were also present for the joint debates (“Meetings of LIBE” 2006).

222



Moreover, the LIBE committee position was contested during the EP plenary debate
on 12 October 2006'%. Such divisions among the MEPs made it very difficult for the EP as
an institution to present a united front on fundamental rights before the Council. This
division in the EP undermined the role of the LIBE Committee rapporteur as an effective
negotiator with the Council. Kinga Gal requested that the vote be postponed under Rule
53(2). This automatically brought her report to the LIBE Committee'®,

After the EP delayed the vote, another trialogue was organized on 15 November
2005, under the direction of the Commission and the Council. Commissioner Franco
Frattini underlined the need for the EP to show support for the proposal and to vote in
favour of the initiative with a large majority: “We have worked together to give Parliament
a strong and authoritative voice, even in the absence of the formal codecision procedure.
Let us avoid a division in this Parliament that would give the Council the impression that,
all things considered, it might even take decisions alone. This is a political necessity...”
(“Parliamentary Debates” 12 October 2006).

The EP delayed the vote on 12 October, but within a month it was clear that the

political declarations were the maximum it could achieve'®*. Rapporteur Gal requested that

192 After some members of the EPP-ED group voiced their concerns about the future Agency and opposed its
establishment, French Socialist MEP Martine Roure indicated that: “... in the [LIBE] Committee we seemed
to be in agreement; at least that is what our votes indicate. | must admit that we are somewhat flummoxed by
the position of the [EPP-ED] today, which does not match up in any way at all with the debate we conducted
in the [LIBE] Committee. What purpose, then, is served by debates in committee?” (“Plenary Debates™ 12
October 2006).

The creation of yet another Agency was seen as a purely bureaucratic and costly act (Hubert Pirker, PPE-DE,
DE, 12 October 2006).

Moreover, introducing references to the Charter of Fundamental Rights in the regulation was seen as “trying
to sneak large parts of the Constitution in through the back door” (Roger Knapman, IND/DEM, 12 October
2006).

193 “We are looking forward to an acceptable compromise with the Council. It is for this reason that we are
postponing the final vote and referring the report back to the Committee, in the hope that the Council will
take seriously its own decision regarding the 1 January 2007 date. (“Plenary Debates” 12 October 2006).

104 This was reflected in Commissioner Frattini’s speech on 12 October 2006 at the EP: “The trialogue
method, which has enabled us to come to an agreement on many occasions, is, in fact, a political solution:
even though, from an institutional and legal point of view, we are sadly not in the presence of a formal
codecision procedure, this political solution has enabled us thus far to develop an excellent working
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EP supported this arrangement on 30 November 2006: “...the Council and the Commission
have decided to add political declarations to complement the legal document. This was
accepted by Parliament in a round of trialogue discussions. | would therefore ask the
House to vote in favour in the final vote on these issues and not block the process any

more” (“Plenary Debates” 30 November 2006).

Conclusion
This chapter analysed the legislative influence of the European Parliament in the
consultation procedure. It studied Parliament’s role in legislative decision-making on all
consultation proposals (925) completed between 1 May 1999 and 30 April 2007. In line
with the existing literature, the chapter confirmed that the power of the European
Parliament is very limited in consultation. Nevertheless, the results suggest that the
European Parliament can act as an influential legislative institution in the consultation
procedure. Package deals increase the legislative influence of the European Parliament in
consultation. While the EP’s ability to delay is largely conditional on Commission support
and proposal urgency, the European Parliament has a much greater say in legislative
matters than the established understanding of the consultation procedure implies.
Without exaggerating Parliament’s influence, the chapter found that delay is an
important legislative power for the European Parliament. The power to delay allows the EP
to enjoy important benefits in the legislative system. First, through delay the Parliament
manages to force concessions from the Council and the Commission. Delay allows the EP
to see many of its preferences incorporated in the final legislative texts. Second, delay
opens the door for informal negotiations between the Council and Parliament. While

informal negotiations have become a typical element of Council - EP legislative work

relationship... what we are discussing here might also serve as a good example for many other sectors to
which the codecision procedure has unfortunately not yet been applied” (“Plenary Debate” 12 October 2006).
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under co-decision, there are few incentives for Member States to seek informal contacts in
consultation. However, when the EP delays its opinion and Member States need an urgent
decision, the Council has an incentive to speed-up the procedure through informal contacts.
Third, delay gives the consultation procedure two readings. Formally, the consultation
procedure consists of only one reading. However, by delaying its final vote, the EP gains an
additional reading. The EP makes its position on the Commission proposal known, but the
plenary refrains from issuing an opinion. Once aware of the EP’s preferences, the Member
States negotiate informally with MEPs in order to speed-up the decision-making process.
Thus, through delay, the EP transforms the simple consultation procedure into a decision-
making procedure with two readings.

The case studies demonstrated that informal negotiations also take place under the
consultation procedure. Despite its very limited legislative role in consultation, through
informal negotiations, package deals and delay, the EP actively participates in the
legislative process. In addition to package deals and delay, the issue type contested and
Commission support appeared to be significant predictors of EP success. Overall, the
empirical analysis demonstrated that the European Parliament’s role in the consultation
procedure is far from insignificant. Contrary to the conventional understanding of
legislative politics in consultation, the results indicate that the EP can act as an important
legislative institution alongside the Council and the Commission. Most importantly, the EP
has the ability to obtain gains over some of the EU’s most substantial legislative proposals.
The next chapter examines the legislative influence of the European Parliament in the co-

decision procedure.
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CHAPTER 7 : PACKAGE DEALS AND THE LEGISLATIVE INFLUENCE OF

THE EUROPEAN PARLIAMENT IN THE CO-DECISION PROCEDURE

Introduction
This chapter analyzes the European Parliament’s legislative influence in the co-decision
procedure by paying special attention to the informal trialogue negotiations, typical for co-
decision bargaining. The chapter tests Hypothesis 5 that package deals increase the
likelihood of European Parliament success in influencing legislative outcomes in the co-
decision procedure. It tests Hypothesis 6, which states that trialogues do not increase the
likelihood of EP success in influencing legislative outcomes. It also tests Hypothesis 7 that
Council impatience increases the likelihood of European Parliament success in influencing
legislative outcomes in the co-decision procedure. The chapter is a response to the limited
research on the development of trialogue negotiations in EU legislative politics and the
scarce empirical testing of their effect on the legislative role of the European Parliament.

Informal trialogues do not automatically increase the legislative influence of the
European Parliament. Trialogues are institutionalized at the inter-cameral level in order to
capture the gains from trade. Trialogues provide the institutional structure for legislative
exchange between the Parliament and the Council. Their informal nature allows EU
legislators to exchange favours during the decision-making process and to negotiate
acceptable to both sides deals, thus avoiding gridlock. Trialogue procedures provide the
framework for legislative exchange where Member States realize their budgetary
preferences while the European Parliament secures additional institutional powers.

The chapter studies the European Parliament’s legislative behaviour on all co-
decision proposals (540) completed between 1 May 1999 and 30 April 2007. The analysis
is based on a detailed examination of all 1567 issues the European Parliament contested in

470 amended pieces of legislation. The analysis tests whether and to what extent EP
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legislative influence depends on the availability of package deals, Council impatience, the
presence of trialogues, the salience of the proposal, the type of issues, EP cohesion and
Commission support. The results confirm that trialogues do not automatically increase the
legislative role of the European Parliament. EP influence in the co-decision procedure is
conditional on the availability of package deals, Council impatience, salience, EP cohesion
and Commission support.

Section | of the chapter presents an overview of the development of trialogue
procedures in the EU legislative process between 1 May 1999 and 30 April 2007 and
reviews the existing literature on the effect of trialogues on EP legislative influence.
Section Il develops the hypotheses to be tested. Section Il presents the analysis of the
European Parliament’s legislative success in co-decision through a detailed examination of
the issues the Parliament contested in all proposals during the period. Section 1V illustrates

the findings with two case studies.

7.1 Development of the Trialogue Procedure
The development of the co-decision procedure has lead to an increased collaboration
between the Council of Ministers, the European Parliament and the Commission. Since
1999 a growing number of legislative proposals have been accepted at first reading and this
has lead to a significant decrease in decision-making time. While only 25% of the co-
decision proposals were decided at first reading in 2000, more than 70% of the proposals
were first reading agreements in 2006. Accordingly, while the average decision-making
time in 2000 was 630 days, legislative decision-making only took on average 350 days in
2006'%.

In the framework of the co-decision procedure, the members of the Council and the

EP have established a new institutional mechanism with the view to resolving inter-

195 Eyropean Parliament Legislative Observatory http://www.europarl.eu/oeil; Own calculations
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institutional conflict and reaching consensus earlier in the legislative process — the

trialogue'®®

. Trialogues are informal legislative meetings which consist of a limited number
of participants from the Council, the EP and the Commission. They facilitate intense
negotiations between the EU legislative institutions prior to formal voting'®’. While
initially associated with the preparation of the conciliation committees, trialogue
procedures have spread throughout the co-decision process and they have also been used in
the consultation procedure.

More than 74% of co-decision legislation went through at least one informal inter-
institutional meeting in the period between 1 May 1999 and 30 April 2007. All third
readings, 79% of the first readings and 61% of the second reading legislative proposals
were discussed by the Council and the EP in informal meetings'®. In 2000 only around
40% of the co-decisions (including the third readings) involved trialogue contacts. In 2006,
more than 90% of the proposals were negotiated through informal meetings. Table 7.1
presents the distribution of the 540 co-decision proposals completed in the period according
to reading, policy area, and use of trialogue procedures in the decision-making process. The
policy areas with the highest percentage of legislative proposals decided at trialogues were
Environment (86%), Employment and Social Affairs and Information Society (85%),
Justice, Freedom and Security (92%), Energy and Transport and Enterprise and Industry
(80%), and Internal Market (78%).

Because of their frequent use in the EU legislative process, trialogues have been

gradually institutionalised in the EU legislative process. The guidelines on the preparation,

196 Trialogues were first introduced in 1995 (Shackleton, 2000). Inter-institutional trialogue procedures

require careful preparation and the intentional establishment of informal contacts by the Council and the EP.
197" Commissioner Michaele Schreyer (DE, Budget): *...we will begin the trilogue, that is to say, the actual
negotiations.’ (European Parliament, 2003b).

108 Own calculations. The employment of trialogue meetings in the co-decision procedure was traced
through the Council’s document register and the European Parliament’s plenary debates and summaries of
sittings. A proposal was counted as a trialogue proposal if at least one informal trialogue between the
Council, the EP and the Commission had taken place in the course of the negotiations. Evidence for the
informal inter-institutional legislative contacts had to be found in the Council’s working documents; in the
EP’s plenary summaries of sittings and debates; or in both.
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participation and reporting of trialogue meetings were set out in the 2004 EP Guidelines for
First and Second Reading Agreements. The 2007 Joint Declaration on Practical
Arrangements for the Co-decision Procedure explicitly includes a reference to the practice
of trialogue negotiations'®. Despite their informal nature, trialogues are documented
consistently by the Council and the EP. Both institutions report on the dates, the

participants and the outcome of trialogue meetings**

. Moreover, the negotiations in around
5% of the consultation procedures involved a trialogue.

Therefore, the initially informal practice of trialogue negotiations has become
formalised in the EU legislative process. In 75% of the cases, trialogue negotiations
involved the rapporteur of the EP drafting committee (and occasionally the
chairperson/shadow rapporteurs), a representative from the Council Presidency and a
representative from the Commission. However, in 25% of the cases the EP was represented
by two negotiating agents: the rapporteur and the political group leaders. In some of the
most controversial legislative proposals, the political group leaders were the effective
negotiators on behalf of the EP, largely undermining the work of the rapporteur and
overriding the position reached in the EP drafting committees.

In contrast to the EP, the Council only mandates one actor with the right to
negotiate an informal inter-institutional compromise, the Presidency. The Presidency

initiates and leads the negotiations with the EP, but the established reporting practice in the

Council allows it little agenda-setting freedom and ensures that Member States retain

109« cooperation between the institutions in the context of codecision often takes the form of tripartite

meetings (trialogues) which have demonstrated their vitality and flexibility in increasing significantly the
possibilities for agreement at first and second reading stages, as well as contributing to the preparation of the
work of the Conciliation Committee’ (European Parliament, 2007: 7-9).

10 The Council document register contains evidence of 96% of the proposals that were negotiated at a
trialogue in the period 1 May 1999 — 30 April 2007. The Council’s working documents contain more detailed
information on the participants, timing and agenda of informal meetings. The EP Plenary debates and
summaries of sittings account for around 45% of the trialogues. However, 135 (of 442) EP plenary debates
involved a discussion of the outcome of trialogue negotiations.
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control over informal trialogue negotiations™. What explains the use of trialogue

procedures in the EU legislative process?

Table 7.1 Legislative Proposals under the Co-decision Procedure: 1999 — 2007

. . Total Non Amended w/o Amended with
Policy Area (Commission DG) ) ;
proposals Amended trialogues trialogues
Agriculture & Rural Development 9 1 6 2 (25%)
Budget 12 3 7 2 (22%)
Development 9 1 2 6 (75%)
Economic and Financial Affairs 2 - - 2 (100%)
Education and Culture 26 1 9 16 (64%)
Employment and Social Affairs 22 2 3 17 (85%)
Energy and Transport 102 7 19 76 (80%)
Enterprise and Industry 64 10 11 43 (80%)
Environment 53 4 7 42 (86%)
Eurostat, Statistical Office 38 6 19 13 (41%)
External Relations 12 - 5 7 (58%)
General Secretariat 3 1 - 2 (100%)
Health and Consumer Protection 57 1 15 41 (73%)
Information Society 24 4 3 17 (85%)
Internal Market and Services 48 7 9 32 (78%)
Justice, Freedom and Security 26 2 2 22 (92%)
Legal Service 17 17 - -
Regional Policy 1 1 - -
Research 7 - - 7 (100%)
Taxation and Customs Union 8 - 6 2 (25%)
Total Co-decision Proposals 540 70 121 349 (74%)
of which First Readings 248 58 39 151 (79%)
of which Second Readings 222 12 82 128 (61%)
of which Third Readings 70 - - 70 (100%)

Source: European Parliament Legislative Observatory; the 540 proposals comprise of 231 directives, 211
regulations, 89 decisions and 9 recommendations.

7.2 Statistical Analysis of the Use of Trialogues in the EU Legislative Process

As the dependent variable is dichotomous (Trialogue/No Trialogue), logistic regressions
are used to examine the effect of the independent variables on the probability of trialogues
in the EU. The 973 proposals belong to 19 policy areas and are spread over 8 years. Three
empty multilevel models are estimated to test whether proposals part of the same policy
area and year share a similar probability of being discussed through an informal inter-

institutional trialogue meeting.

11 79 start informal contacts with the EP, the Presidency requires a mandate from Coreper and it is obliged
to report back the results of the informal meetings. Coreper reviews the results and requires the responsible
Council working party to draft a compromise text. The revised text is then referred to the Presidency for
further negotiations with the EP.
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The hypothetical effects of the policy area and time levels are tested to examine
whether the variance of the probability of a trialogue procedure is due to these contextual
factors. The relevance of the contextual level and the improvements in the fit of the models
are compared after including the different contexts. The results show that the use of inter-
chamber trialogues in EU decision-making varies across policy areas and the years 1999 —
2007. Accounting for the contextual effects of the policy area and time levels, Modes 4 to 9
test for the effects of several independent variables. The models tests of the effect of the
presence of package deal negotiations, proposal salience and urgency, Council impatience,
codecision, the concentration of multi-issue legislation in a policy area and the involvement
of party leaders in the EP in the writing of a proposal. Model 4-6 are applied to all EU
legislation, whereas Models 7-9 are applied to the co-decision procedure. The results are
presented in Table 7.2. The coefficients of the variables, their standard errors, and the odds
ratios are reported.

First, the use of trialogue meetings is positively correlated with the development of
the co-decision procedure. Legislative drafts proposed in recent years are more likely to be
negotiated through a trialogue. Co-decision creates legislative interdependence between the
EP and the Council and trialogues serve as the institutional mechanisms for the resolution
of conflict and inter-chamber compromise. Second, trialogues are positively correlated with
package deals. Logrolls and informal bargains are fragile agreements and they require an
enforcement mechanism. The trialogue procedure serves as such an institutional
enforcement mechanism.

Third, the probability of trialogue use increases with Council impatience. When
Member States are pressed by time, they are more likely to look for informal mechanisms
for achieving compromise. This is further confirmed with the statistically significant and

positively correlated Urgent variable.
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Table 7.2 Use of Trialogue Procedures in the EU Legislative Process, 1999 - 2007

Trialogue Procedures in the European Union, 1999 — 2007
Dependent Variable: Trialogue

Fixed Effects
Package Deal

Proposal Salience

Council Impatience

Urgent

Urgent for the Commission

Codecision

Policy Area Issue Complexity

Party Leaders Involved

Intercept

Random Effects
Policy Area Level (std.dev.)

Year Level (std.dev.)

-2 x Log Likelihood
Model Improvement

N Proposals
N Policy Areas
N Years

Model 1

Coef./S.E.

-529
(.:334)

1.390 ***

(.:254)

1026.206

973
19

Model 2 Model 3
Coef./S.E. Coef./S.E.
-.414 ** -.648 *
(.193) (.354)

2.077 ***
(.233)
507%** 791
(.151) (.328)
1274.476 990.869
- 35.337
973 973
19 19
8 8

Model 4 Model 5
Coef./S.E. Coef./S.E.
1.970 *** 1.849%**
(.265) (.306)
.039 *x* .040 ***
(.009) (.011)
1.366 *** 1.541 ***
(.212) (.263)
AT6 ** .556 **
(.235) (.285)
-.375 -.682 **
(.277) (.337)
- 4.273 ***
(.336)
041 *xx -
(.015)

2.563 *** 1.880 ***
(.441) (.479)
-4.975 *** 5,074 ***
(.941) (.418)
1.219 ** * 436 **
(.250) (.189)
739.316 524.604
286,89 501,602
973 973
19 19
8 8

Model 6

Coef./S.E.

2.044 **
(:391)
055
(.015)
867 *r
(:352)

179
(.:344)
-.885 **
(.435)

6.010 ***

(.661)
018
(.012)
1.881%+
(.535)

-7.124 **
(1.073)

1.288 *
(271)
1.757 *
(.539)

453.288

572.920

973
19
8

Model 7
Coef./S.E.

2.155 **
(.845)

1.212 %
(:274)
2.313 **
(.784)
428.265

470
19

Co-decision Procedure

Model 8

Coef./S.E.

1.690 ***
(.393)
.070 ***
(.017)
852 *ex
(.380)

334
(.378
-377

(.462)

018 *
(.010)
1.729 **
(.523)
-1.115
(.997)

2.085 **
(.757)
323.802
104.463

470
19
8

Model 9

Coef./S.E.

2,182 #+
(.508)
.084 *+*
(.022)
787 *
(.450)
-417
(.458)
-.550
( .566)

024
(.015)
1.990 ***
(.607)
-1.365
(1.360)

1.262 *
(.363)
2.610 **
(.977)
313.752
114.513

470
19
8

Odds Ratio

8.866

1.088

2.197

.659

577

1.024

7.315

*p <.10; ** p <.05; ** p < .01
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When proposals are urgent and there is an approaching deadline, trialogues are
more likely to take place. The Urgent for the Commission variable is negatively correlated
with the use of trialogues. This signifies that trialogue procedures are not about coping with
administrative urgency. Rather, trialogues are likely to be used when proposals are urgent
for the Member States (when the proposal adoption was discussed at a previous European
Council meeting).

Moreover, the probability of trialogues increases with the salience of the legislative
proposal. Longer and more important legislative dossiers require frequent informal contacts
between the Council and the EP prior to the formal vote'*2. In addition, trialogues are more
likely to take place in issue-complex policy areas as the need for inter-institutional
compromise leads to the use of trialogue procedures. The greater the issue complexity ina
policy area, the greater is the interaction between the Parliament and the Council. Due to
these repeated interactions, the legislative chambers resort to informal means of inter-
institutional lawmaking.

The agreements made at trialogue meetings are regarded as binding enforceable
commitments by both the European Parliament'*® and the Member States’**. The
involvement of political group leaders in the writing of a legislative proposal is also
positively correlated with trialogues. This is an expected outcome, as political group

leaders have the institutional tools to enforce the informal commitments agreed at

12 galience is measured by the number of recitals in a proposal. For example, the Services directive

(COD/2004/0001) contains 118, the Money Laundering directive (COD/2004/0137) and the SIS Il
(COD/2005/0106) regulation contain 48 and 36 recitals respectively, while the regulation on Forest protection
(COD/2001/0268) contains only 6 recitals.

13 Sylvia-Yvonne Kaufmann (GUE/NGL, DE), MEP: ‘It is not acceptable that new demands should be
made after the conclusion of the trilogue, thereby putting a pistol to Parliament’s head’ (European
Parliament, 20063).

14 In accordance with the provisions of Article 251(2) of the EC Treaty and the joint declaration on
practical arrangements for the codecision procedure, a number of informal contacts have taken place
between the Council, the European Parliament and the Commission with a view to reaching an agreement on
this dossier at first reading, thereby avoiding the need for a second reading and conciliation...The
amendments adopted correspond to what was agreed between the three institutions and ought therefore to be
acceptable to the Council.’ (Council of the EU, 2006a).
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trialogues. In 96% of the cases the compromises achieved at trialogue meetings were voted
in favour without amendment by the European Parliament and were accepted by the
Council as they stood. Hence, trialogue meetings are not only frequently used in the EU
legislative process, but they are also regarded by the EU legislators as procedures leading to
enforceable inter-chamber deals. What is the effect of the use of trialogue procedures on
EU legislative outcomes?

Several authors have recognized the development of trialogue arrangements in the
co-decision procedure (Garman and Hilditch, 1998; Shackleton, 2000; 2005; Shackleton
and Raunio, 2003; Rasmussen, 2003; Rasmussen and Shackleton, 2005; Stacey, 2003;
Stacey and Rittberger, 2003; Farrell and Heritier, 2003; 2004; Steunenberg and Selck,
2006; Haege and Kaeding, 2007; Reh, 2008; Settembri and Neuhold, 2009). Farrell and
Heritier (2003, 2004) argue that the increasing use of informal negotiations in the co-
decision process leads to a greater legislative influence of the European Parliament.
Through its involvement in informal legislative meetings, the Parliament is understood to
gain legislative powers vis-a-vis the Council.

Steunenberg and Selck (2006: 81) also argue that informal trialogues allow the
Parliament to shape the legislative proposal in co-decision and to influence the discussions
in the subsequent stages of the legislative process. By making the initial proposal to the
Council, the Parliament is viewed as having a first mover advantage, which forms the
starting point for further negotiations. Haege and Keading (2007: 357) also find that *...the
Parliament can extract more concessions in terms of policy from its counterparts in
informal negotiations’.

Contrary to these arguments, this chapter argues that trialogues do not increase the
European Parliament’s influence on policy outcomes in the EU. It argues that package
deals and Council impatience increase the EP’s probability of affecting legislative

outcomes.
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7.3 Parliament’s Legislative Influence

Package Deals

In order to reach compromise in co-decision, Member States find it profitable to trade
support for some issues in return for the EP’s cooperation on other issues. EU legislators
choose to trade policy packages in order to speed up their daily legislative work. Through
the linkage of proposals and issues in package deals both the EP and the Council can obtain
their most preferred items on the legislative agenda and compromise some of the other
issues. Therefore, some legislative deals reached in trialogues can be highly profitable for
the Parliament. At the same time, every exchange involves certain losses. While gaining in
some issues the EP will simultaneously lose in others.

Package deals ensure the enforceability of legislative bargains as they involve the
binding of several legislative proposals and their discussion and decision at the same time.
Thus, the general non-enforceability of Council-Parliament informal deals is overcome
through the conclusion of package deals. As package deals allow each chamber to extract
its most favoured outcomes, the linkage of proposals in a package increases the likelihood
of European Parliament success in legislative outcomes.

The EP will be more successful in co-decision when it negotiates several issues
and/or acts in a package and treats them as one during the legislative process. The
Parliament may refuse to cooperate with the Council on a proposal until the Member States
respect the EP position on another co-decision proposal. Faced with several blocked
proposals in a package, the Council is likely to reconsider its position and allow
concessions closer to Parliament’s preferred outcome. Therefore, if the EP can trade its
support on one proposal for support on another co-decision proposal, then it is more likely

to get concessions from the Council. This leads to the first hypothesis:
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Hypothesis 1: Package deals increase the likelihood of EP success in influencing the

legislative text under the co-decision procedure.

The chapter argues that trialogues do not automatically lead to greater legislative influence
for the European Parliament in the co-decision procedure. Trialogues structure the
framework of inter-institutional exchange in the EU, but package deals are the results of
successful legislative trade between the EP and the Council. In exchange for supporting the
Member States’ financial preferences, the European Parliament receives further
institutional and administrative powers as a side payment. Therefore, through its
participation in trialogues the European Parliament loses in budgetary issues, while in
return it gains additional institutional capabilities.

Trialogues provide the institutional structure for legislative exchange between the
Parliament and the Council. Their informal nature allows EU legislators to exchange
favours during the decision-making process and to negotiate acceptable to both sides deals,
thus avoiding gridlock. Trialogues do not directly lead to increased EP legislative influence
as they only provide the institutional framework for legislative bargaining between the EP
and the Council. Trialogue procedures have become institutionalized as a practical reaction
to three structural features of the EU legislative system: co-decision interdependence, inter-
institutional conflict, and legislative transaction costs. First, the co-decision procedure
creates an environment of repeated interactions between the Parliament and the Council.
Agreement on co-decision proposals depends on the consent of both legislative institutions.
This interdependence creates the necessity to coordinate inter-institutional decision-making
in order to sustain an efficient EU legislative process.

Second, trialogues serve the common purpose of conflict resolution. They provide
the institutional setting in which governments and MEPs overcome the distinct clashes of

their ideological, political and policy preferences in the creation of EU legislation.
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Trialogue procedures allow the EP and the Council to communicate their intentions
informally and to exchange information on their positions early in the legislative process.
Consensus in co-decision is therefore sustained through increased communication between
the EP and the Council and through the establishment of a stable cooperative relationship
between the two legislative branches.

Third, as decision-making is a costly activity, it is in the interest of both legislative
institutions to reach agreement early in the decision-making process. The failure of the
Parliament and the Council to find consensus leads to the non-adoption of legislation. The
time constraints of the legislative process require the close cooperation between the EP and
the Council in order to accommodate the preferences of both sides. Therefore, trialogue
procedures allow EU legislators to cut the costs of co-decision making. They provide the
informal setting in which binding enforceable agreements are reached between
representatives of the Council, the European Parliament and the Commission. The mere
participation at a trialogue, however, does not imply that the European Parliament will
succeed in striking a successful legislative deal with the Council. This argument is tested

with the second hypothesis:

Hypothesis 2: Trialogues do not increase the likelihood of EP success in influencing

legislative outcomes under the co-decision procedure.

The urgency of legislative proposals is expected to induce a larger number of conc