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ABSTRACT

The Right to Information (RTI) — a right every individual has to access public information held
by governments — is now established in more than roo countries. RTT laws set up a new logic in
government: availability of public information is the principle and secrecy the exception. RTT laws
create new public information arenas where several actors request, release and use public information
for several purposes. In this work, I seek to explore why RTT arenas based on similar principles,
work differently leading to different outputs.My explanation is based on a historical- institutionalist
perspective arguing that origins of these laws and previous institutional structures matter. I argue that
three factors help to shape these arenas: the level of participation in the policy-making process, the
professionalisation of state bureaucracy and RTT enforcement institutions. The combination of these
factors gives us three different kinds of arenas: functional, mixed and contested. I develop a conceptual
framework, operating at a middle-range theory level, to analyse the role RTT laws, requesters, the
state, and the existence of RTT enforcement institutions play in each configuration. I show how these
arenas evolve and work, running a structured and focused comparison of three case studies: Uruguay,
Chile and New Zealand. This work shows how these arenas ended up differing in outputs such as
availability of public information and efficiency in processing RTT requests, as well as the existence of
effective accountability mechanisms to resolve disputes about public information.
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Keep Ithaka always in your mind. Arriving there is what you are
destined for. But do not hurry the journey at all. Better if it lasts
for years, so you are old by the time you reach the island, wealthy
with all you have gained on the way, not expecting Ithaka to make
you rich.

Ithaka gave you the marvellous journey. Without her you would
not have set out. She has nothing left to give you now.

Ithaka, Cavalfi Poems translated by Edmund Keeley/Philip Sherrard

There is in the South more than one worn gate, With its cement
urns and planted cactus, Which is already forbidden to my entry,
Inaccessible, as in a lithograph. There is a door you have closed
forever And some mirror is expecting you in vain; To you the
crossroads seem wide open, Yet watching you, four-faced, is a
Janus.

Limits, Jorge Luis Borges

Este libro es sin tapas porque es abierto y libre: se puede escribir
antes y despues de él.

Felisberto Hernandez : El libro sin tapas®

“I am indebted to Jorge Gemmetto for this quote

15



INTRODUCTION

In Uruguay, a small democratic country in Latin America, a journalist filed an access-to-information
request to get data about primary and high school repetition rates. At the time, public education in
Uruguay was at the centre of a fierce debate involving several conflicts with trade unions. The request
received a mixed reply: the primary school authority replied with a good degree of detail about the
schools, which allowed the journalist to make a partial comparison between them. The high school
national authority did not respond. The journalist asked for the information again and was again
refused. The justification was that the information could be used to promote discriminatory practices
among students and educational centres. In short, if someone got to know who the worst performers
were, various forms of discrimination would result. Furthermore, the high school authorities expressly
criticised the primary education authorities on their decision to share the information. The journalist
decided to sue the government using the special provisions of the right-to-information (RTT) law.
After a lengthy legal battle, the information was partially released. Repetition rates were alarming,
something that was known by a small niche of experts, but relatively unknown by the public. A
vigorous debate ensued, which ended in the removal of the president of the high school national
education authority. In this case, public information was not initially available, it was difficult to get
such information and only after a lengthy and difficult process was it possible to access it.

In the same region, but on the other side of the Andes, data on secondary education is available in
Chile, providing full descriptions of schools, numbers of students, average grades, average grades in
national performance tests and other data. Information is available on line. This was the situation
even before the enactment of a RTT law in that country. However, finding information about how
the system worked in terms of granting access to university was more elusive. A group of civil society

leaders struggled for years to get information about a controversial test that determines who gets
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entrance to university. The test also evaluated high school performance and was important to establish
the benefits students can access. The test was evaluated by an external contractor and the results of
such evaluations were never made public. In addition, the test allegedly created several inequalities in
terms of access to higher education, and there were no appropriate controls. A court denied access to
the evaluation on technical grounds (Zavala Guzman ¢/Rector de la Universidad de Chile, 2007).
With the enactment of an access-to-information law, the Council for Transparency, an autonomous
organisation in charge of enforcing the law, finally reccommended the release of a significant amount of
information (including a copy of the evaluation report), but the debate still persists in Chile (Salazar
y Pefa, 2013). In this case, public information was initially available. Yet, when more details were
requested, problems emerged. An effective appeals system managed to intervene, ordering the partial
release of the information requested.

Across the Pacific Ocean, New Zealand is considered one of the most transparent countries in the
world, having a history of RTT dating back to 1982. Information about the education system had
traditionally been open until, in 2008, the government of the day decided to create a national standard
reporting on school mechanisms. The scheme was heavily debated, with the government, unions
and parents hurling accusations at each other about fairness and the implications of transparency
in the system. The main argument was that the release of information would create losers and
winners and unfairly portray student and school performance. Journalists requested access to student
performance categorised by individual schools, and even went to each school requesting the data.
After several controversies, New Zealand’s Office of the Ombudsman ordered the release of the data.
The government released the data through a website that showed the results, albeit with very cautious
warnings about how those results should be interpreted. In this case, systems were in place to deal
with an access-to-information request. The release was resisted but followed standard procedures, the
final result being that information was made available and was contextualised for public use.

These cases all dealt with the same issue: citizens requesting public information in the education
sector. All the cases show the existence of a similar RTT law, establishing similar principles, but
different reactions from governments when dealing with it. They represent the central puzzle this
study aims to understand: Why do right-to-information regimes that operate under similar principles work
differently and lead to different outpurs? In this chapter, I provide an introduction to the transparency
field, focusing on RTT. First, I provide a discussion of transparency and access to information, showing

its historical roots and evolution as a multidisciplinary field. Then, I focus on how the comparison
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of public information institutions evolved in the literature, identifying issues that I seek to address
in this work. Finally, I provide an overview of the structure of this work. The chapter shows that
there is a need to develop comparative research frameworks that give room for context and history in

explaining why right-to-information regimes work differently, leading to different outputs.

I.I RIGHT TO INFORMATION: HISTORY AND CONTEXT OF A

MULTI-DISCIPLINARY FIELD

Transparency is now in demand around the globe. It is virtually impossible to argue against the
principle of transparency; it would be like arguing against motherhood and apple pie (Piotrowski,
2008). As noted by Hood (2006), transparency is now the secular equivalent of ‘holier-than-thou’
(Hood, 2006 p. 6) in debates about governance. Politicians from all parts of the political spectrum are
in favour of transparency. For instance, the conservative UK Prime Minister David Cameron recently
proposed a ‘transparency revolution’ in the UK (Worthy, 2013). In the United States, President
Barack Obama, a democrat, in his first days of government issued an Open Government Directive
aimed at enhancing access to public information. In Brazil, the left-of-centre government headed by
Dilma Roussef approved an access-to-information law in 2011, the first of its kind in Brazil, allowing
Brazilians access to public records and enhancing government accountability. The recently created
international alliance The Open Government Partnership* includes countries such as Indonesia and
Tanzania, who expressed a strong commitment to advancing significant governance reforms, such as
establishing freedom-of-information laws and better accountability mechanisms.

Transparency studies have flourished in economics (Stiglitz, 2002, Akerlof, 1970, Vishwanath
and Kaufmann, 2001), international relations (Donaldson and Kingbury, 2013, Stasavage, 2006),
technology studies (Camp, 2006), cultural studies (Teurlings & Stauff, 2014), fiscal transparency
(Head, 2003, Khagram et al. 2013) and anthropology (John, 2009), among other disciplines. The
recently set up Transparency Conferences’ aim to organise and systematise a wide range of disciplines
that deal with how transparency, institutions and actors work together in several fields. In this work,
I focus on a subset of this field, dealing with access-to-information regimes from a public policy
perspective.

Right to information (RTT) — the regulation that establishes the presumptive right of citizens to

*The OGP is an international partnership that brings governments and civil society together to work on transparency,
collaboration and participation.
3There have been three global transparency conferences, in New York (2012), Utrecht (2013) and Paris (2014).
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access government information (Birkinshaw, 2006) — can be considered a sub-set of transparency
studies. The original idea can be traced back to Anders Chydenius* who in 1766 promoted the
adoption of the first access-to-information regulation, in what was then the Kingdom of Sweden. A
true representative of the Swedish Enlightenment, Anders Chydenius advocated for several economic
and social reforms, including transparency in the public sector. The offentlighetsprincipen or ‘principle
of publicity’ was established in Swedish law after lengthy discussions’ and eventually it was left to the
Ombudsman (another Swedish invention) to enforce it, when the institution was created in 1812.
This regulation endured in Sweden® until today, establishing the principle of openness of public
records.

While freedom of the press and freedom of communication would find its way to several liberal
constitutions, in America and others parts of the world, access to public information, the idea that
the information the state produces should be open to public scrutiny, did not find its way so easily.
Brandeis, an American judge, who coined the popular phrase ‘sunlight is the best disinfectant, electric
light the best policeman’ (Brandeis, 1914),” was an adamant defender of access to information, in
particular policy realms, such as financial regulation, banking and city governance (Berger, 2009), but
he never argued for it as a universal principle. The ground-breaking report by Harold Cross (1954)
“The Peoples right to know’ summarised the complexities of access to public information in the United
States, arguing for the need to establish a specific right to inspection of public documents held by
the government. In 1966, after an intense campaign led by California Representative, John Moss,
Lyndon B. Johnson signed (reluctantly) the Freedom of Information Act (FOIA)® that would become
landmark legislation, and would subsequently be hailed as an example for other democracies to adopt
(Schudson, 2013).

In the international arena, the adoption of several United Nations treaties on human rights also

led to an acknowledgement of freedom of expression and, indirectly, to access to information. In

*Chydenius was member of the clergy, operating initially from Alaveteli, a small town in Finland

> According to Manninen (2006), while Chydenius had in mind publishing the records of the Parliament (Diet in
Swedish terms), he was more focused on freedom of the press and abolition of censorship, but others such as the Historian
of the Realm Anders Schonberg provided in-depth lists of documents that should be public.

And generally in the Nordic countries after the Kingdom of Sweden lost Finland to Russia and Norway got its
independence.

"The phrase can be traced back to Bryce (1848 p. 367) who notes ‘Public opinion is a sort of atmosphere, fresh, keen
and full of sunlight like that of the American cities, and this sunlight kills many of those noxious gems which are hatched
where politicians congregate... Selfishness, injustice, cruelty, tricks and jobs of all sorts, shun the light, to expose them is to
defeat them’. T am indebted to Al Roberts for a tweet where he mentions this point.

8 According to Kennedy (1996), Johnson signed this law reluctantly, after intense pressure and lobbying from Moss
and several civic groups.

19



2006, the Inter-American Court of Justice ‘established access to information as an autonomous right’
(IAC]J, 2006 Claude Reyes vs. Chile). The European Court of Human Rights and other international
bodies have followed this trend.

Ackerman and Sandoval (2005) and Banisar (2006) report an explosion of freedom-of-information
laws across the world. In the last accounting, the number of RTT laws had reached 100 by 2014
(Mclnthosh, 2014). RTT is now a right established in a significant number of countries around the
world.

Such a proliferation of laws is matched by significant literature on the matter. From an empirical
public administration, policy and legal perspective, case studies about how access-to-information
legislation emerges and works have flourished in several countries and regions. In a legalistic and
normative vein, there are studies about global standards (Mendel, 2008, 2012), and how they should
be enforced globally. There are also studies showing the complexity of enforcing RTT standards
globally considering the particular contexts in the developing world (Darch and Underwood, 2010).

Other studies have focused on the role the state machinery plays in RTI. Roberts (2006) notes how
bureaucracies are able to adjust to new access-to-information regulations to minimise their effect.”®
While transparency was at the core of New Public Management (NPM) reforms (see for instance Scott,
2001, Hughes, 2014) structural reforms in terms of contracting out services led to significant changes
in how right-to-information legislation works, leading private contractors to handle large amounts of
public information which did not necessarily fall under the scope of an access-to-information law
(Roberts, 2004, Piotrowski, 2006, Roberts, 2000, Taggart, 1992). Also related to NPM reforms and
transparency, there are concerns about how transparency may affect impartial (or ‘free and frank’)
advice from the civil service (Mulgan, 2012).

As the public sector incorporates new technologies, collecting, storing and eventually disseminating
public information are now also crucial to understand how information flows in an era of what Meijer
(2007) calls a ‘computer-mediated transparency. Release of public information on line can significantly

alter work routines in public administration, leading to discomfort and complex trade-offs for public

?Such as the UK (Hazell et al. 2010, Worthy, 2010, Birkinshaw, 2006), Latin America (Michener, 2010, Lanza,
Fumega y Scrollini, 2011), Australia (Snell, 2000, Hazelll, 1989), New Zealand (Eagleson et ar989). (White, 2007), (Price,
2006), (Hazell, 1989), China (Xiao, 2010), United States (Katz, 1969, 1976, Gianella, 1970, Sofaer, 1972, Furby, 1977,
Kreimer, 2010), Canada (Hazell, 1989, Roberts, 2002), Germany (Holsen and Pasquier, 2011, Larsen and Wallby, 2012),
Sweden (AndersoHazelln 1973), Chile (Schonsteiner, 2012), India (Jenkins and Goetz, 1999, Jenkins, 2007, Sharma, 2012)
Ireland, (Felle and Adshead, 2009), The Netherlands (Meijer, 2012), Switzerland (Villeneuve and Pasquier, 2006, Holsen
and Pasquier, 2011) and Mexico (Lopez Ayllon y Arellano, 2007, Lopez Ayllon, 2010)

°Gregory (1984) also makes this observation about when the New Zealand Official Information Act was introduced.
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servants (Halachimi and Greiling, 2013). Some are dubious about how much technology-enhanced
transparency can deliver in terms of public administration and social outcomes, particularly where data
provision cannot be automated (Bannister and Connolly, 2013). Furthermore, the internet has led to
new ways of interacting with citizens, automating access-to-information requests, publishing more
information on decision processes and, generally speaking, changing citizen—government relationships
(Margetts, 2011). Archives and information management usually remain under-studied subjects in
this field. Snell and Sebina (2007) look in detail at the difficulties that lack of record management
policies can create for FOI laws, leading to the ‘empty cabinet syndrome’ (Flinn and Jones, 2009) or
absence of public information once requested.

Not all academic and practitioners’ voices are fond of access to information and openness. Some
argue that transparency and openness create dysfunctional governments, preventing policymakers
from deliberating to make balanced decisions. In the American context, Fukuyama (2014) argues
in favour of discrediting the notion of transparency as an unrivalled value in a democracy. In a less
elaborate yet frank fashion, former PM Tony Blair notes that the freedom of information act was ‘one
of the domestic legislative measures I most regret’ (Blair 2010). As noted by Roberts (2014), new trends
and pressures also operate against RTT such as privatisation of public services and the expansion of the
security apparatus as a result of the ‘war on terror’. In short, while access to information might sound
in principle like an idea inherent to democracy, it is not by any means guaranteed its full expression.

The basic but powerful idea that government information should be open is still controversial.

I.2 COMPARATIVE ACCESS TO INFORMATION: THE STATE OF THE FIELD

In the above review, I noted access to information has a long and diverse history, but only recently
is it emerging as a research field in several disciplines. I also note different studies emerging in this
field from a public policy / public administration perspective. However, for all the studies available,
only a few provide a set of concepts and frameworks to understand why right-to-information regimes
operating under similar principles work in different ways obtaining different outpuss. There are case studies
that try to understand why and how RTT spreads globally. These studies deal with particular regions,
trying to understand why these regimes emerged in the first place. Studies such as those of Darch
and Underwood (2010) in the developing world or Michener (2010) in Latin America provide
in-depth and valuable discussions about specific processes of setting up access-to-information regimes

in several developing countries, as well as descriptions of how some of them work, but do not provide
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a systematic way to compare them, nor do they explain the reasons why they work differently.

In terms of the reasons behind countries adopting these laws, Grigorescu (2003) emphasises the role
of international organisations. He argues that international organisations provide more information
to societies than the governments themselves, forcing governments to adopt access-to-information
regulation to become more credible. Bennett (1997) provides a discussion about the extensive use of
policy transfer as a conceptual device in the field of privacy, access to information and accountability.
Bennett argues that in the OECD context, the adoption of these policies is the result of an interaction
in policy communities between early adopters and other countries. In the case of access-to-information
regulation, Bennett argues that legitimation and not learning was the main motivation for the diffusion
of these laws. These studies provide explanation about how RTT laws emerged, but not at the links
between the origins and the way RTT regimes work.

Along these lines, Berliner (2012) argues that models at a regional level play a significant role when
countries decide to adopt access-to-information laws through several emulation processes. This is
noticeable in terms of institutional design, as most laws would share common principles. Berliner
notes that there is no systematic evidence that international organisations play a significant role in
spreading these laws. While a methodologically sound study, Berliner understates the role actors and
international institutions play in this field. Due to the methodological approach, Berliner’s study
cannot go deep into the cases looking for specific patterns and links with history and context.

Stubbs (2012) poses a different explanation from a transnational historical materialist point of view.
He notes that the general shift to transparency is a radical change in the way citizens relate to the state.
He explains that the expansion of these laws to ‘Hobbesian’ states is a ‘passive revolution’ in these
states, usually in deep inter-relationship with transnational movements, supporting the adoption of
access-to-information laws. According to Stubbs, the change and evolution of capitalism across the
world would have also changed the way citizens relate to the state, even in countries with no ‘Lockean’
tradition, associated with this right. Stubbs” study provides an ideas-related account of how these
regimes spread but does not go into detail about the way they work or whether ideas affect this.

Thus, the aforementioned set of studies helps in understanding why a country would potentially
adopt a RTT law. Some of them may go into the specifics of particular countries but they do not
provide an explanation of why these regimes work differently and how this is connected to the way
RTI policy was set up.

Other studies focus more on the role politics play in adopting RT1. Along these lines, in a later
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paper, Berliner (2014) argues that political competition in the domestic political system is significant
when approving an FOI law. In this view, if incumbents are about to leave, an access-to-information
law might work as a guarantee to gain access to information in the future. Berliner’s contribution
might explain why, in some cases, RTT reforms would emerge, but does not account for equifinality:
the possibility that other factors might also contribute to the same end. Furthermore, this work does
not link the politics of RTT with implementation. Along these lines, Michener (2014) argues that
the timing of the reform is important and presidents might delay the implementation of such a law.
Michener argues that two factors shape the way RTT laws are set up and how robust they end up
being. Based on a set of examples from Latin America, Michener notes that strong executives with
full control of the cabinet of a single party and parliamentary control are less likely to support RTT
reforms. On the other hand, multiparty cabinets open the possibility for RTT reforms as politicians
might be more inclined to open up diffuse control to the citizenry. Michener’s contribution links
structural conditions in the executive with legal robustness of these measures, but does not explore
the connection between structural conditions, legal robustness and how these regimes work.

Other set of studies provide a more comparative and historical approach to RTT, connecting adop-
tion with larger institutions. McClean (2010), developing a study of RTT in developed democracies,
argues that institutions affect the way these laws are adopted. McClean argues that power relationships
among certain groups such as citizens, public servants, politicians and interest groups (and particularly
who is an insider and an outsider in a given policy process) affect the making of these laws. McClean
argues that competitive two-party systems are more prone to politicise access-to-information rights.
Furthermore, he argues that relationships between the parliament and executive affect how politicised
or not access-to-information rights become. McClean notes as well that different configurations in
terms of political party alliances affect how RTT regimes emerge. He also notes that in countries
where firms are organised in a non-competitive manner, through associations representing them,
freedom-of-information policies tend to be delayed as insiders already have the information they need
to operate. Finally, McLean notes that relationships between bureaucrats and politicians also affect
how RTT works. Where organisations operate at an arms-length of political power, senior political
figures may lean more towards setting up a RTT regime. McClean’s study provides a set of relevant
variables, and shows the different paths consolidated democracies followed to approve these laws.
By taking a comparative and historical approach, McClean manages to capture the complexity and

diversity of these paths. Yet McClean does not explore how these regimes end up working, or how

23



history connects to the subsequent development of these regimes. In addition, while identifying
several important variables, his work is unable to run structured and focused comparisons. Along
these lines, Sharma (2012), in a case study about India, argues that historical factors and contextual
political variables are also essential to explain different processes in the adoption of public information
institutions and the outcomes of transparency regimes, putting emphasis on context. He offers impor-
tant insights in the specific case of India, offering a different narrative about the emergence and initial
working of the law. Furthermore, he stresses the role of international organisations in this process.
Sharma contributes with an important specific case study, but does not provide a systematisation that
could help in a comparison with other countries

In terms of a conceptualisation of how access-to-information institutions work, there are also a
few studies. For instance, Heald (2006) discusses what he calls ‘transparency habitats’, building on
Hood’s (1994) policy habitats idea. A habitat is where transparency policies unfold and work, yet
the idea of a habitat is not specifically defined in Heald’s framework and reflects macro factors that
could affect transparency policies, rather than a specific description of a transparency ‘habitat’. In
a more detailed way, Meijer (2013) provides a heuristic model of how transparency works from a
constructivist perspective. Meijer defines transparency as the availability of information about an actor
that allows other actors to monitor the performance of the original actor. Assuming complexities in
terms of strategy, cognition and institutions, his framework provides an analysis in three dimensions:
strategic (based on power games between stakeholders), cognitive (the frame stakeholders use in
the process) and institutional (institutions affecting transparency). Meijer’s framework assumes that
the interaction between stakeholders establishes complex dynamics in terms of how transparency
works, and how multi-actor interactions result in transparency, as well as how transparency influences
multi-actor interactions. The multidimensional analysis provides a rich description of the complexity
of transparency policies in the specific case studies he provides (European Union and Dutch schools),
yet it might be unable to travel to other policy fields or areas. Moreover, while three lenses are useful
to understand the complexity of the field, the framework does not provide an explanation of how the
institutional playing field, where the lenses are deployed, actually works.

In the Canadian context, Roberts assesses the compliance of the Canadian government identifying
key factors concerningf coverage, scope and challenges for enforcement institutions (Roberts 1998). In
this paper, Roberts identifies three types of ways in which governments behave around RTI: malicious

non-compliance, adversarialism and administrative non- compliance. Malicious non-compliance
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assumes bad faith on the side of governments. Adversarialism assumes a will to test the limits
of RT1, and non-compliance assumes issues around resources and practices in the administration.
Adding to this typology Snell (2001), working on a comparative study between Canada, Australia
and New Zealand includes administrative compliance and administrative activism. Administrative
compliance assumes the administration process requests according to the law, while administrative
activism assumes that the administration takes special care in processing RTT requests. This typology
is particularly useful when considering a government behaviour, but not necessarily user’s behaviour.
Snell (2001) adds the user dimension to this discussion by considering a particular group of users.

Also in the Canadian context Roberts (2002) argues that laws alone are far from being the only
component of an access-to-information system. Roberts performs an analysis of a Canadian gov-
ernment agency showing that contentious access-to-information requests, usually filed by political
parties and journalists, have longer processing times than the average. Administrative discretion is as
a key component in terms of how fast requests are processed. The ‘internal law’ of administration is
one of the most important issues to address in a system, although the paper does not explore other
components of the system. In a subsequent article, Roberts (2004) examines in detail the Canadian
case adding that adversarialism and scope are the two challenges Canadian RTT law faces. The paper
provides more information about requesters and conflicts around the law, as well as analyses the
role of enforcement institutions. Roberts (2006) notes that a decent record-keeping system and a
professional civil service, as well as sufficient resources, are likely to have an effect on how the law is
implemented. Further, Roberts notes that in some countries (notably where RTT has been recently
established) it is worth asking whether civil society organisations have the capacity to use the law
effectively. Finally, Roberts (2012) explores the idea of a RTT system noting that RTT laws should be
considered the backbone of a RTT system. Roberts argues that the right to information depends on
more than the law itself. In particular Roberts notes that:

We can state, more positively, the elements that are necessary for a RTI law to realize its potential.
There must be a community of potential users who understand how to make requests; administrative
capacity within government departments so that requests are handled properly; and similarly capacity
within enforcement agencies so that complaints are addressed properly. In the long run, there must also be a
well-organized constituency of non-governmental stakeholders who are capable of articulating complaints
about weaknesses in the law, monitoring against governmental backsliding, and importing innovations in

law and practice from other jurisdictions.
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Roberts * work establishes the need to consider other elements beyond RTT laws, and focuses on
the extensive experience Canada has acquired in the last 40 years. In particular, Roberts’ work focuses
on one particular variable which is public administration. Thus, there is room to consider in detail
some of these elements, as well as to explore relationships among them. Further there is room to
explore these elements in other cases to compare the relevance of different state bureaucracy models.

Along these lines, Pasquier and Villeneuve (2007) provide a framework for understanding docu-
mentary transparency. The framework focuses on which types of barriers accessing information faces.
There are contexts in which there is no access-to-information law, under the justification that it is
not necessary to have transparency. There are contexts in which, having access-to-information law, it
is possible to identify illegal behaviours such as averted transparency (where organisations disobey
the law), obstructed transparency (where organisations resist releasing public information), strained
transparency (where organisations would comply but have no capability) and maximised transparency.
The study does provide a set of possible behaviours by public organisations that can be useful for
a comparative endeavour, but does not fully take into account the requester (demand) side of the
relationship. Furthermore, the framework deals basically with documentary information, which is a
subset of public information.

Worthy and Michener (2013) have drawn up a typology of types of requests and requesters, noting
that RTT can be understood as an information-gathering device. According to their analysis, the
political dimension is important to consider as well as the orientation the requester has when making
a request. As a result, they create a matrix where two dimensions are important: political importance
and publicness of the request. They also identify different kind of requesters based on their intentions.
The framework presents good insights and analysis dimensions based on four cases, but does not
provide an analysis beyond the ‘demand side’, thus not providing a more comprehensive view of what
they term transparency systems and their eco-systems.

Kreimer (2008), writing in the American context and from a constitutional theory perspective,
defines how the Freedom of Information Act (FOIA) works in an ecology of transparency. Kreimer’s
main argument is that the American Constitution provided guidance about neither transparency nor
secrecy, as the Constitution relied mainly on the executive to carry out tasks and the division of powers
to keep a balanced system. In the aftermath of 9/11, much criticism of the FOIA emerged from judges
and government officials, reflecting a tension between advocates for institutional checks and balances

and advocates of social control or ‘do it yourself” oversight. Kreimer provides an in-depth description
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of issues affecting FOIA such as suppression of files and the role of the integrity of public servants in
the administration of FOIA, as well as the several strategies public administrations can use not to
release files. Furthermore, Kreimer provides a description of users of the law, particularly the media,
NGOs and lawyers, and the challenges they face in a very contentious and litigation-oriented regime.
Kreimer’s description focuses on how, through the use of revelation and inside sources, users of the
law can get access to documents that otherwise would be ‘lost’ in bureaucracy. Kreimer also argues
that key infrastructures supporting FOIA are a strong civil society, willing lawyers and a free press.
Finally, Kreimer notes that FOIA requests trigger ‘cascades of transparency’ where official information
release activates watchdog units inside government.

Kreimer’s framework provides a very insightful discussion about the American case, but does not
provide a systemic view of the phenomenon that could help a comparative endeavour to understand
how RTT policies work in different settings. Some of the behaviours Kreimer describes are similar
to other countries, and have been documented, but it is not yet possible to organise and compare
them. Along these lines, a recent World Bank study (Dokeniya, 2012) also broadly reflects on the
idea of ‘enabling environments’ for transparency policies, in particular, access-to-information policies.
Focusing on a set of six countries, the practitioner-oriented study provides an overview of what makes
an access-to-information law effective. The study identifies formal accountability institutions (namely
regulators) as key to creating awareness and support for an FOIA law. The study also identified
as key factors the underlying political economy relationships and governance environment for the
implementation of an access-to-information law. However, the study does not provide an in-depth
analytical framework, to understand fully the relationships between key actors in a transparency
system.

Other studies focus more on proactive or reactive publication of public information: this is the ‘push
vs. pull’ model of transparency and access-to-information laws. In the pull models, citizens try to get
information from the state by using access-to-information laws (e.g. filing an access-to-information
request). Increasingly, there has been a shift to push models where the state increasingly publishes
information so citizens can use it for several purposes (Xiao, 2010, Schartum, 2004, Darbishire, 2010).
Push models are often associated with technological change while pull models are often associated with
‘antagonistic’ and individually oriented request-for-information practices. In the context of recent
open government data policies, the push model is favoured by politicians to make FOI redundant’

(Maude, 2012).
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The push model focuses on proactive transparency (i.e. publishing information). From a quantita-
tive perspective, Islam (2006) provides a study that links availability of public information to better
economic and political decisions. Drawing a parallel with markets, Islam notes that more information
implies that citizens will be able to make better judgments about government policies, while the
government will be more wary of citizen’s demands. Furthermore, she notes that data availability
could increase coordination among government departments, promoting efficiency in the public
sector. From a practitioner perspective, Darbishire (2009) notes the increasing importance of proactive
transparency as a central element of RTI. She argues that, increasingly, regimes should publish public
information in an available, findable, relevant, comprehensible, free or low-cost, and up-to-date
way. Darbishire finds that the drivers behind the increasing importance of proactive transparency are
more accountability, the expansion of public services and demands for more participation. All of this
requires more proactive transparency.

It should be noted that, even in push models, the release of government information is governed
by right-to-information laws, which establish specific categories about which information to release
and how to release it. Thus, it is unlikely that FOI per se will be made redundant.”* Looking at pull
vs. push models is a convenient strategy to analyse how an aspect of RTT works, but conceptually
does not allow a full comparison explaining why RTT works like this.

In terms of RTT enforcement institutions (i.e. institutions which ensure that public information is
available), previous research has identified them as key to explaining how access-to-information regimes
work (Neuman, 2009, Holsen and Pasquier, 2012, White, 2007) The role of enforcement institutions
in resolving the release of public information as well as handling the withholding of information in a
fair and non-partisan manner (Holsen and Pasquier, 2012) is essential in access-to-information regimes.
Neuman (2009) distinguishes three models: the Judiciary model, the Information Commission or
Tribunal with the power to issue binding orders, and the Information Commissioner or Ombudsman
with recommendation powers. The Judiciary model trusts that the judges will deal with ultimately

enforcing the release of public information. Courts have wide-ranging powers to investigate and order

""Linked to this, but different, is the concept of targeted transparency, which is defined as a more focused approach to
public information in which government compels companies or public service agencies to disclose information in standardized
Jormats in order to reduce specific risks or improve services. Such policies are more light-handed than conventional regulation
because they rely on the power of information rather than on enforcement of rules and standards or financial inducements to alter
choices’ (Weill, 2013). According to Weill, it differs from the general right to know and open government efforts which are
broader. Yet, to some degree, there is a similarity with ‘push models’ as all targeted transparency policies involve certain
actions from government. The government is the only player who has the power and legitimacy to order the release of
information for a defined public purpose (Fung et al. 2007).
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the release of public information. Another part of their main function is to uphold the rule of law
and, as a result, ordering the release of public information is part of their natural duties. However,
courts are potentially inefficient due to the length of time that the process could take, as well as the
access barrier requesters might face.

Another model, the Information Commissioner with binding powers, is a recent development
in the international context (Holsen and Pasquier,2015) '* entrusting a particular institution with
the role of ordering the release of public information. Practitioners consider this the best model,
as it is an independent institution, with specialist knowledge and usually with low entry barriers
for requesters. As noted by Holsen and Pasquier (2012), this model can be classified as two types:
the Commissioner model (e.g. Slovenia, UK) and the Tribunal model (more than one member, e.g.
Chile, Mexico). Finally, the Ombudsman is an institution dealing with administrative injustice that
emerged in the Nordic countries (Rowat, 1970). It is usually a Parliamentary officer appointed by
the Parliament for a fixed period of time."?. The aforementioned research has argued consistently
in favour of specialist institutions to deal with the enforcement of public information regulation,
but there is little understanding of how different regimes compare to each other and the advantages
and disadvantages they may present from an empirical perspective. Furthermore, while the three
models are indeed the most used, little is said about the role of administrative units dealing with RTI
coordination such as the French or Uruguayan cases. A synthesis of this issue is provided in Table 1.1.

To sum up, the availability of frameworks to compare RTT institutions work is limited. Part of
the literature explores why and how RTT regimes spread across the world, but does not address the
way such regimes work. Other parts of the literature address important comparative elements to
understand RTT regimes, but they do so in partial ways, focusing on requesters or the government.
For instance, while the literature singles out public administration tradition as an important factor to
consider, it is not clear from a comparative perspective how exactly this element affects RTT regimes.
Most of the literature is single case studies or is not designed to generate and use concepts that allow
comparability between the several models of access-to-information institutions available. Moreover,
the literature available has limited understanding of how enforcement institutions work in ensuring

the release of public information. Furthermore, the connection between adoption and eventual

"*Information Commissioners with binding powers have been available at state level in Canada (Quebec,1982) and
Ontario (1987). In this way they are not a new development. Nevertheless in Latin America and elsewhere have gained
notoriety as advocates keep pushing for these new institutions which had no previous precedent in these regions. This was
the case for instance in Mexico, Guatemala and Chile

"“Holsen and Pasquier (2012) propose four types of institution including administrative tribunals
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implementation of access-to-information regimes is often not covered at a comparative level. Either
the literature explores the emergence of these institutions or how they work at a certain point in time,
but not the process of how adoption is linked to the evolution of these institutions. None of these
studies, to the best of my knowledge, connect the adoption process of these laws with the way they
ended up working in different ways, leading to different outputs. My work seeks to address this.
The expansion of access to information as a general principle and the normative imperative to enact
legislation changes the logic of how governments operate, making comparative endeavours relevant.
Advocates promoting these reforms have in mind a particular scenario that never fully materialises
once reform is enacted. Eager international organisations willing to support the expansion of RTT
across the world often indicate that, once the law was approved, change did not follow. Partly this
is about expectations of how these institutions work in other jurisdictions being regarded as good
examples. This research aims to address this academic—practitioner gap, looking in detail at the
difference in terms of how RTT works. As a result, this research will generate a framework that will
help to compare more systematically how these institutions work and explain why they produce
different outputs. It will add value by exploring the connection between the ways these institutions

originated, previous institutions in place, and how these factors influence the way RTT regimes work.

I.3 OVERVIEW OF THIS WORK

The rest of this work is structured as follows. In the next chapter (Chapter 2), I specify the research
question. I specifically develop a comparative framework: RTT Arenas. The framework provides a
set of elements and concepts to allow a structured and focused comparison of the case studies. In
particular, the framework identifies the state as a nodal (central) actor in a given society and RTT laws
as a foundation that establishes a shift in government and citizen expected behaviours around public
information. The framework aims to capture several of these behaviours and provides a typology
of requesters and enforcement institutions. Through the development of this framework, I provide
examples from the cases and from the available literature to strengthen its descriptive power. The
framework is a heuristic device to guide the structured comparison in this work. In Chapter 3, I
explain my methodological approach and theoretical lenses. I show the scope and limits of this work
and of its methodology. I explain the criteria to select the cases presented in this research. In Chapters
4, 5 and 6, I discuss the New Zealand, Chile and Uruguay case studies following the framework

advanced in Chapter 2. In Chapter 7, I compare the cases selected, explaining the differences among
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RTT regimes, according to the framework provided in Chapter 2. Finally, I provide a set of conclusions
showing the contribution of this work to the larger literature, exploring its limits, providing advice

for practitioners and outlining a future research agenda from this study.
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RIGHT-TO-INFORMATION ARENAS

“The map is not the territory’ (Korzybisy, 1958)

2.I DEFINING RTI ARENAS

The key question in this research is: Why do RTI regimes operating under similar principles work
differently leading to different outputs?

The question requires a set of clarifications that leads to the introduction of key concepts in this
chapter. In this study, I consider access to public information as a central institution in a given country,
establishing the rules that govern particular type exchange of public information between the state
and all other actors™. Such an institution is designed to ensure transparency but this is not always

guaranteed.”’ In this research, I consider RTT regimes are a system of institutions, actors and practices

"As I discuss in the next pages, when describing the elements of this framework, there are other laws that govern other
types of exchanges of information with the state such as privacy laws, copyright laws etc

"5 There are objective definitions of transparency emphasising the role of a flow of public information that should be
reliable and timely. For instance, Vishwanath and Kaufmann (1999) and Kaufmann (2002) define transparency as the
“increased flow of timely and reliable economic, social and political information, which is accessible to all relevant stakeholders’,
while Lindset and Naurin (2010) note that transparency is %he release of information by institutions that is relevant to evaluating
those institutions’. In these definitions, information has to be available in a certain manner to allow the evaluation of a given
institution. Candeub (2013) notes in the American context that the most important government statutory regime in terms
of transparency is the RTT law (FOIA) as it mandates the release of public information but argues that transparency or
access does not exist if accessing and securing information is costly in time and effort for requesters. A different approach is
when the definition considers in more detail the audience of public information. In this view transparency focuses more on
the ability of stakeholders or citizens to understand and use information. Transparency would be ‘the ability to look clearly
through the windows of an institution.” (Den Boer, 1998: 105 cited Meijer, 2006) or transparency implies that information is
visible and inferable (Michener and Birch, 2011). Inferable here being used in the sense that is possible to draw conclusions
from the information released. Subjective definitions usually also tend to understand transparency as a relationship. For
instance, the Utrecht definition stresses the availability of information about an actor allowing external actors to monitor
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dealing with the exchange of official information between the state and society. This definition is linked
with the idea of regimes that is used in other areas of public policy such as regulation, institutional
analysis, governance and economics (Hood, Rothstein, & Baldwin, 2001). I will use the term R77
arenas instead of regimes, because it captures the conflict that usually emerges in these systems. As
noted by Fox (2007), the limits within which the relationships between state and society operate are
in constant flux and part of cumulative processes where actors keep pushing the boundaries, for more
or less information

There are four central assumptions behind RTT arenas that are grounded in the available literature
in this field. These assumptions are: 1) the need for a RTT law, 2) the state as a nodal actor, 3) that
there is an inherent tension between stakeholders and the state, and 4) that RTT arenas do not cover
all the information exchanges, only official information.

First, a RTT arenas framework assumes that there is an institution in a given setting ensuring
the release of public information. It is not possible to understand an RTT arena without a central
institution that establishes that information should be public. As noted by Candeub (2013), RTT laws
are not the only regulation mandating the release of public information. Other laws in several domains
(such as finance, health, consumer relations and so on) also mandate the release of public information,
but the crucial issue about a RTT law is that it establishes a general principle: the expectation that all
public information should be public. In some cases, RTT laws superseded laws that established secrecy
as a principle, such as the Official Secrets Act in the United Kingdom. Now the principle operates
the other way around: public servants could be sanctioned for hiding information. Other institutions
and regulations play a role in a RTT arena, such as official secrets laws, privacy laws, copyright laws
and whistle-blower protection, but they have to accommodate this new principle. This assumption
excludes the potential use of this comparison in polities where such an institution is not present.

Second, a RTT arenas framework assumes that public information is held by the state, which is a
nodal actor in any given society. Nodality is defined as the capacity of a given state to operate as a
node in information networks, assuming the state plays a central role in society (Hood, 1983, Hood,
2007, Hood and Margetts, 2008). How information is collected, processed and stored and, later on,

released are important features in a RTT arena. If countries do not have a state apparatus in place, as

the actions and decisions of that actor (Meijer, 2013; Grimmelikhuijsen & Meijer, 2012). In the context of public services,
Stirton and Lodge (2001) note that transparency combines two elements: answerability to citizens i.e. being informed
about the state of the world) and the possibility of citizens incorporating feedback, elements that come from control and
democratic theory.
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could be the case for fragile states, the framework developed would not be applicable.

Third, a RTT arenas framework assumes a certain degree of conflict between society and the state in
terms of release of public information. As a result, RTT arenas sit in the interface between society and
state relationships, and are a relatively fluid rather than a fixed arrangement. In this way, RTT arenas are
a bit like shifting sands. As noted in a different context by Fox (2008), RTT arenas are where different
forces struggle, and there are several alliances that can be formed that change the power balance
about who controls public information. In other words, the essential rule of these environments
is not set in stone. Conflicts provide feedback loops in a RTT arena that have the potential to
change the way RTT laws works in terms of scope of the institution, access mechanisms, time, and
who can request information, among other significant issues. Berliner (2014) notes that changes in
transparency are usually costly once access-to-information laws are enacted, particularly since several
stakeholders (citizens, business, opposition political parties, and international organisations) would
be able to mobilise resources to stop negative changes. However, backlashes are possible in a RTI
arena, regardless of how costly they can be, as the examples of Hungary and Uruguay recently showed
(Cainfo, 2013, Transparency Hungary, 2013).*® Furthermore, it should be noted that stakeholders in
RTT arenas have complex incentives to retain and release information. The state does not always want
to hold information and requesters might not be always willing to dig as much as they could.

Fourth, a RTT arenas deal with only a fraction of the exchanges of information in any given society.
People exchange information constantly with the state, and it is not always through RTT requests or
proactive transparency. For instance, people may give personal details to the state that are covered
by other regulations such as Privacy Acts. What makes RTT arenas relevant is that they deal with
the particular fraction that is supposed to be official information. By official information, I mean
information that is held by the State. Official information is allegedly more reliable than other kinds
of information (such as private records) as it provides certainty and is the underlying base in terms of
exercising legal powers and rights.

While not an assumption per se, it should be noted that RTT arenas increasingly take place in a
computer-mediated environment. Digitalisation leads to more requests and proactive publication
of information being made online and the use of e-mail is now extensive. Thus, RTT arenas are
becoming an environment where information is relatively easy to store and distribute, in a cheap

and efficient way. This means transparency in modern times (Meijer, 2009) is what is provided on

“Both countries experienced a significant reform in their access-to-information laws.
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computer screens.

2.2

PRINCIPLES OF RTI LAWS

In my research question I indicate that RTT laws operating under similar principles work differently,

leading to different outputs. The global explosion of RTT laws mentioned in Chapter 1 led to the

introduction of a set of similar RTT norms across the world. As noted by others, RTT has a set of

principles that makes them very similar across the world (Bennett, 1997, Stubbs, 2012, Mendel,

2009) '7. When I use the term principles I refer to a set of norms that are often present in RTT laws.

These principles can be summarised as follows:

Establishment of a presumptive right to information held by public authorities.

Duty to publish public information (or Proactive Transparency): The state has a duty to provide
certain information without any request. Usually this includes organisation information, budget

information and decision-making information.

¢ A request mechanism: This usually establishes different kinds of processes to access information

from the requester’s perspective and different degrees of limitations on making a request,

including being a national of the country, format, etc.

Limited exceptions: Exceptions allowing the non-release of information are usually few and
should be interpreted in a restrictive way. Examples of common exceptions are national security,

trade secrets and financial stability.

Duty to assist: The state should assist requesters when using the law, providing guidance to get

the information requested.

f Accessibility: Information should ideally be free, and fees should only be charged to recover

costs for accessing information.

g A conflict resolution mechanism: There should be a mechanism in which conflicts about the

release of information are resolved. Usually, this is done through a specialist institution or the

"7I return to the definition of principles and its comparability in chapter 3 where I provide a justification for the use of

these principles in this research
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judiciary.™819

RTTI law is the foundation of a RTT arena, as it structures the basic ways stakeholders will relate to
each other, as well as what can be (formally) done and what cannot be done with official information.
RTT laws are- in other words- the constitution of the arena. As Berliner (2013) notes, the key role of

these laws is to institutionalise transparency in rules and procedures.

2.3 ON DIFFERENT TYPES OF RTI ARENAS AND DIFFERENT OUTPUTS

In this research, I asked why RTT regimes based on similar principles lead to different outputs. I argue
that RTT regimes can be grouped in three different categories that exhibit different outputs. These
categories are: functional RTT arena, mixed RTT arena and contested RTT arena *° I argue that three
different factors (or variables) contribute to shape these RTT regimes, leading to different outputs:
participation in the policymaking process, the state bureaucracy and enforcement institutions. I now

turn to explaining these factors and how I will use them in the course of this research.

2.3.1  Participation in the policymaking process

I argue that the participation in the policymaking process by different stakeholders in a given country
affects the design and implementation of the RTI law. High levels of participation would lead to more
robust policy design and the evolution of a policy community that supports RTI implementation.

By participation I mean the active involvement of local stakeholders in the policymaking process.
My argument is that high levels of participation by local stakeholders when a RTT law is set up (this is
to say, in the formative moment) leads to a more functional RTT arena. The fact that all stakeholders
are able to contribute to the process leads to a better design and implementation of the RTI. The
group of stakeholders that participates in setting up a RTT usually remains in place after the approval,
acting as a policy community, fostering the development of the arena. This is a stark contrast with
processes where only a few actors participate, leading to a small policy community in place. Thus,
participation in the early stages of the policy- making process is essential to understand the way

RTT regimes (or arenas) end up operating as functional, mixed or contested. A particular aspect to

"8 A similar list has been established by Grigorescu (2003) in his study on what drives a country to adopt transparency
regulation.

"9 Arguably, there could be more principles (Mendel 2009) but, in the context of this research, these are the ones most
relevant to understanding a RTT arena.

*°] provide a definition of this classification in this chapter.

37



explore about participation, is the influence international actors such as international foundations
and multilateral organisations play in the policymaking process. My argument is that international
organisations play a role mostly in the policy stream, supporting several stakeholders during the
policymaking process, as well as supporting the work of advocates through implementation. Evidence
gathered in this research shows that international organisations play an influential but limited role
in RTT policymaking processes, usually supporting efforts of local stakeholders but not as central
stakeholders in the policymaking process.>*

To explore the policymaking process, I use Kingdon’s (1984) well-known heuristic model.>* In
this model, the emergence of a policy can be understood as the confluence of three streams: policy,
politics and problems. When these streams meet, a ‘window of opportunity’ opens for a new policy to
emerge. The problem stream is usually a list of several issues demanding attention from policymakers
and in need of a solution. For instance, in the context of this research, a corruption scandal could
be considered a problem that policymakers might be inclined to address through the enactment of
access-to-information legislation.

When a problem emerges, decision-makers need to have a set of options ready to solve the problem.
These options are developed in the policy stream where ideas are constantly being traded. Finally, the
political stream is where certain decisions or changes might lead to policymakers adopting a decision.
For instance, a change of government might be a good opportunity to address the issue of access-
to-information law. The streams are usually independent from each other and policy entrepreneurs

are the actors involved in bridging them. Policy entrepreneurs have ideas, connections and enough

*'In the literature, these processes are considered policy transfer (Dolowitz and March, 1996) or ‘lesson drawing’ (Rose
1991) among other terms often used to describe external influence and adoption of new policies in policymaking. As noted
by James and Lodge (2003), these concepts are influential and often used in a broad way, which can in fact be confused
with rational policymaking (in the case of lesson drawing) or other ways of policymaking. I avoid getting into an extensive
discussion of this in this work. Concurring with Page (2000), I think that ‘who, what, how, where and why policies were
transferred do not generally require a previous intellectual investment in a set of complex concepts or a voluminous theoretical
literature, but can be explained and grasped using common-sense terms and categories’ (Page, 2000 p. 12).

**There are several models to explain the policymaking process. Lindblom (1968) proposes an incrementalist approach
to public policy decision-making, Baumgartner and Jones (1993) propose the theory of ‘punctuated equilibrium’ and
Sabatier (1988) the advocacy coalitions framework. As noted by Meijernik (2005), these frameworks can mostly be seen as
complementary rather than competing when explaining policy stability and change, but they also offer room for competing
hypotheses about how the policy process works. My decision to use Kingdon has more to do with the descriptive power of
the framework rather than with a dogmatic view of how the policy process unfolds. One of the main objectives of this
work is to connect the origins and evolution of what I termed RTT arenas. Thus, I decided to use Kingdon’s framework as it
was able to capture specific developments in each of the streams which later influenced these arenas. While the debate
around the policymaking process is indeed extremely important, this work does not seek to address it. I do address that in
these particular policies it is important to consider participation among a community of actors, regardless of how the policy
process evolved.
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persistence to advance an agenda. For instance, some public servants and some NGO leaders might
act as policy entrepreneurs.

Policy entrepreneurs are the ‘policy middle man’ (Heclo, 1974), those advancing the reforms in
several settings. As a window opens, it is important to recognise the opportunity as it might easily fade
away; it is the job of policy entrepreneurs to pursue these opportunities. Looking at the configuration
of these streams, it is also possible to understand who were the actors, individuals and interest groups
that took part in setting up these regimes. In this work, I characterise these actors, exploring their
motives, resources and influence. In some of these cases, entrepreneurs are organised interest groups
with specific political skills that can translate into policy proposals and influence (Eckstein, 1963),
while in other cases a handful of people were able to advance the reform.?3.

In countries such as New Zealand where there was a high level of participation by several actors,
there is evidence of a more robust institutional design and implementation.** Level of participation
is related to the establishment of a subsequent policy community that remains in place when the law
is established. By policy community, I mean a relatively loose group of individuals and organisations
that remains in place, sharing an interest in this policy area and who, over time, succeed in shaping

the policy (Wilks and Wright, 1987).>

2.3.2  Professionalisation of the state bureaucracy

1 argue that professionalisation of the existing state bureaucracy affects the implementation and outputs of
a RTI regime. High levels of professionalism will lead to a more consistent implementation of a RTI regime.

The state, in particular those agencies collecting, releasing or mandating the release of information,

**The fact that not only interest groups but individuals are also active in these arenas creates complexities in terms of
developing an analytical device that could capture both developments in a comparative fashion. Thus, while this work deals
with interest groups, it does not go deeply into a theory of how these groups influence decision-making in all the cases
selected, as it would exceed the boundaries of this work

**This contrasts strikingly with more externally-driven processes which ended up little or no participation, such as
the recent approval of an FOI in Tunisia, where the World Bank played a significant role through a loan to the interim
government (World Bank, 2013).

*'The literature has extensively debated policy communities and networks (Atkinson and Coleman, 1992, Dowding,
1995, Blanco et al. 2011). At the core of the debate is the problem of defining the very idea of what community and
networks are and if these are useful conceptual devices when exploring policymaking processes. For instance, Rhodes (1986)
sets a very restrictive concept of community, characterised by stability, restrictive membership, vertical interdependence and
insulation from networks and institutions. Other definitions include Heclo (1974) issue network (more at a microlevel)
and Sabatier’s (1988) in the advocacy coalitions framework. More recent debates on this matter includes the concept of
governance networks (Blanco et al. 2011). The definition I borrowed here seeks not to engage in this highly theoretical
debate but to use the concept in a way that helps to explore the connection between the context, origins and outputs of
these arenas. By using the idea of a community, I seek to use it as a device to explain how a group of individuals remained
influential (or not) after a RTT law was passed.
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play a central role. 2¢ State bureaucracy is singled out by the relevant literature (Roberts, 2006, White,
2010, Hazell et al. 2010, Piotrowski, 2008, McClean, 2010) as one of the most important factors to
explain how RTT institutions work.

Noting the state bureaucracy is an important factor the main issue is to specify how it becomes
relevant. State capacity to manage information records and answer requests is often signalled as one
of the issues in RTT (Roberts, 2006, Snell and Sebina, 2007, Trapnell and Lemieux, 2014, White
2007). If there are no resources allocated to deal with RTT and archives policies, then it is likely that
retrieving and finding information will be difficult, causing problems concerning implementation.
Further, some organisations inside the state will have more state capacity to manage information
records than others as all the cases in this research show. Delays, problems applying rules, lack of
proper procedures among other issues, can be attributed to different levels of state capacity.

Another issue about bureaucracies is the relationship between public servants and politicians, also
known as public service bargains (Hood and Lodge, 2006). This relationship often goes at the core
of politics in a given country and delineates responsibilities of public servants and politicians when
dealing with multiple issues arising from administrative practice. Most of these relationships are not
formal. In some countries public servants act as ‘trustees’, this is to say public servants are expected
to act as independent judges of the public good (i.e. the interests of their beneficiaries) to some significant
extent, and not merely to take their orders from some political master. The notion of a trustee relationship
implies that public servants possess a domain of autonomy...” (Hood and Lodge 2006 p.26). In other
jurisdictions public servants act as agents of political principals, following orders from political masters
in exchange for certain rewards (Hood and Lodge,2006 p. 45). To put this in other words public
servants can be more or less autonomous from a political master. *7 To understand this relationship is
important as in the RTT field, public servants and politicians play a vital role when ordering the release
of public information. As noted by Roberts (2006), White (2007) among others, public servants

might well choose to not write down material, potentially obstruct the working or the RTT Act or

*Max Weber noted, in an era where transparency was not in vogue, that ‘ e concept of the official secret is the specific
invention of bureaucracy, and nothing is so fanatically defended by the bureaucracy as this attitude... in facing a parliament, the
bureaucracy, out of sure power instinct, fights every attempt of the parliament to gain knowledge by means of its own experts or
interest groups’ (Weber, 1978p. 242)

*7 Another way to distinguish is to approach this issue is drawing a distinction , between instrumental vs. autonomous
bureaucracies to use Knill (1999) terminology. Instrumental bureaucracies often have strong executives and low levels of
entrenchment of the public service and relatively low levels of political influence hence orders by the Executive are easier to
implement. Autonomous bureaucracies often have weak executives and high levels of entrenchment and high levels of
political influence. This work is unable to cover all the aspects related the different arrangements public servants have in
different type of bureaucracies.
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they could even uphold the law in spite of their political master wishes. This largely depends on what
kind of relationships public servants and political masters have. *® Along these lines, Dalhstrom et al
(2015) notes that professional bureaucracies are the ones where public servants and political masters
interests are separate; they are responsive to different chains of accountability (Dahlstrom et al. 2015
p. 659). Clear indicators of such a bureaucracy are meritocratic recruitment, non-politicisation of
public service posts and internal promotions. The common theme in this discussion, refers to the
level of influence politicians have (or not) over a bureaucracy.

Borrowing from these discussions, and for the purposes of this research in the RTT field, I define as
a professional bureaucracy as the one staffed by civil servants operating in an institutional arrangement
that secures their independence from their political masters and with enough resources to carry out
their tasks. A bureaucracy with low levels of professionalism is staffed by civil servants that are less

independent from their political masters and with insufficient resources to carry out their duties.

2.3.3  The existence of RTI enforcement institutions

1 argue that different kinds of RTI enforcement institutions might lead to different outputs in a RTI regime.
The more autonomous and able such institutions are, the more information is released in a given regime.
RTT enforcement institutions make decisions about potential conflicts in terms of public infor-
mation. In this research I focus on RTT enforcement institutions that are (or should be) accessible
to users when facing a conflict over access to RT1. As noted in the first chapter, there are different
kinds of RTT enforcement institutions including special administrative units, ombudsman offices and
specialised tribunals. Some of RTT enforcement institutions work more effectively than others and
some of them are limited by institutional constraints. Different kinds of RTT enforcement institutions

might lead to different outputs in a RTT regime.

2.3.4  Three different configurations: Functional, mixed and contested arenas

The factors presented in the previous section give room for at least eight possible combinations. Some
of these combinations are hypothetical in the sense that they could exist logically but not empirically.
Table 2.1 shows the possible logical combinations and as shown in Table 2.2, from these combinations

at least three types of regime can emerge.

*Note that certain types of agency-type bargains with a strong component of delegation in Hood and Lodge (2006)
terms could still provide a certain room of significant autonomy for public servants
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Table 2.2: Types of RTT Arenas

Element/Type Functional RTI arena Mixed RTI arena Contested RTI arena
of Arena (Combination A) (Combinations E, G) (Combination H)
Policymaking ~ High level of participa- Low level of participa- Low Level of participa-
Process tion tion tion

State tradition

High Level of profession-
alisation in the state bu-

High/Low level of pro-
fessionalisation in the

Low level of profession-
alisation in the state bu-

reaucracy state bureaucracy reaucracy
Enforcement High levels of autonomy  High levels of autonomy  Low levels of autonomy
Institutions and ability in enforce- and ability in enforce- and ability in enforce-

ment institutions

ment institutions

ment institutions

[ argue that these arenas exhibit different outputs. Defining outputs in the RTT field is often complex.
For instance, in the UK context,Hazell et al. (2010) explored the differences between outputs and
outcomes of RTT laws. To do so, these researchers identified the main objectives of the RTT law in the
UK. These objectives are : openness and transparency in government, accountability of government,
improving the quality of decision making, improving public understanding in government, increasing
public trust in government, and increasing participation in government *?. According to this line
of research, outputs are closely related to immediate results while outcomes are related to long term
results. In this way, transparency and accountability in government are closer to the definition of
‘outputs’ while trust in government would be closer to the definition of ‘outcomes’.

In a similar vein, I define outputs as verifiable (observable) results linked to the combination of
factors in each arena. The outputs I identify here are specifically suited for this framework. Further,
this framework does not reflect the linkage of RTT outputs with outcomes such as trust or participation
in government. This is to say, the outputs identified in this research are modest and strictly linked to
the operation of a RTT law.

These outputs are : the proactive availability of public information, efhiciency in answering RTI
requests,accessibility, and effectiveness to resolve disputes. Table 2.3 provides a definition of each
output.

A functional RTT arena, shows high availability of public information, efficiency in dealing with RTT

request and an accessible and effective way of solving disputes. Authorities publish the information in

*The authors note the difficulties of isolating these objectives, and they ran an extensive analysis of supporting
documents, such as the Hansard Records, declaration from MPs, etc. to support their conclusions. (Hazell et al. 2010 p.18)
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Table 2.3: Outputs

Availability of public information on a proactive It refers to information published by the state
basis proactively as mandated by the RTT law

Efficiency in dealing with RTT requests It refers to the process bureaucracy undertakes
to reply to a request

Accessibility and effectiveness to resolve disputes It refers to the possibility of requesters easily
accessing an appeal system to resolve conflicts
and to get an effective solution in a reasonable
time

a timely and regular manner and information is easy to find and properly structured. The bureaucracy
abides by the rules and processes requests in due time. When there is a conflict between requesters
and the government, there is an effective mean to resolve this conflict. The system to resolve disputes
is accessible and efficient. By labelling this arena as ’functional’ I mean it works as it is supposed to
work according to the RTT law. It does not imply a normative judgement on whether the arena is
better than other arena. In functional arenas there are conflicts as well and many stakeholders would
argue are far from ‘ideal’ arenas.

A mixed arena, shows a good degree of availability of public information, authorities abide by
the rules and process requests mostly on time, and there is a system to resolve disputes. Authorities
often publish information, but some might not do it on time and it could be difhicult to find. The
bureaucracy abides by the rules and processes the requests but there may be inconsistencies and political
influence in the implementation. When there is a conflict between requesters and the government,
there is an effective and efficient way to resolve this conflict, though it might not necessarily work at
its best or have adequate resources. The mechanism to resolve the conflict is accessible but might be
costly in some cases. By labelling this arena as ‘mixed’ it shows that it does not work fully according
to the RTT law in place. There may be discrepancies and issues, which are observable according to the
outputs. This does not make a ‘mixed’ arena worst than others per se, but it means that it does not
deliver on its own standards.

A contested arena, shows a poor degree of availability of public information, low efficiency in
dealing with RTT requests and absence of effective ways of solving disputes. Authorities do not
often publish information, and if they do, it might not be relevant or timely. Bureaucracy does

not necessarily abide by the rules and there are inconsistencies arising from political influence in
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RTI implementation. Where there is a conflict between requesters and the government, there is no

effective way to resolve the conflict. Mechanisms are not accessible and often costly. By labelling

this arena as contested it shows that it does not work according to the RTT law in place. There are

severe discrepancies in terms of what the law says and what actually happens in practice. This is not a

normative judgement per- se, but it implies the arena is dysfunctional.

Table 2.4 provides a comparative view of different outputs of RTT arenas.

Table 2.4: Different outputs of RTT arenas

Functional RTI
arena

o Dublic Information readily available, published regularly by the state
e Bureaucracy receives and processes RTT requests on time
o Requesters can access an independent institution and resolve conflicts

within a reasonable timeframe

Mixed RTT arena
Public Information readily available, published regularly by the state
with certain inconsistencies
o Bureaucracy receives and processes information inconsistently
o Requesters have a certain degree of access to an institution and resolve
conflicts within a reasonable timeframe
Contested RTT arena

Public Information is seldom available and is not published regularly
by the state

Bureaucracy does not receive and process RTT requests on time or
does it showing resistance

Requesters have difficulties in accessing an independent institution
and resolve conflicts within a non reasonable timeframe or may not
resolve the conflict at all

2.4 ELEMENTS IN RTI ARENAS

The framework in RTT arenas contains five key elements: 1) a RTT law which is the foundation for

information exchange or ‘constitution of the arena’, 2) the state and a set of particular core agencies

inside the state, 3) a group of stakeholders that use this regulation and information, 4) an information

enforcement institution that is in charge of deciding upon the release of official information in case
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of conflicts.

2.4.1  Right-to-information laws

RTT laws set the way official information is released and requested in a given RTT arena. RTT has a set
of principles, which makes it very similar across the world (Bennett, 1997, Stubbs, 2012). Notably,
most of these regulations also establish a set of very similar exceptions around issues such as national
security, internal workings of government and commercial protection, among other issues (Mendel,
2009, Stubbs, 2012, Bennett, 1997). 3°

RTT laws set a new logic in motion in each RTT arena but also engage with previous informal
institutions (Helmke and Levitsky, 2012). In this way, RTI foundation also has an informal side that
is shaped by the interaction between the law, the state and stakeholders. Informality is not necessarily
dysfunctional. For instance, some requests may be very simple for public servants and would not need
much processing time. In this way, instead of following the procedure, the public servant might just
point the requester in the right direction. However, informal institutions can also lead to ineffective
results. For instance, when civil servants decide not to write down information, for several reasons, it
becomes an issue in a RTT arena, as information cannot be trusted and is not recorded.

RTT is intertwined with other regulations relating to privacy, public records and copyright. Privacy
is a major limit in terms of how information is published. Privacy, understood as the basic right of
the individual to protect personal information about him/herself, is usually embedded in privacy and
personal data protection regulations. Because the state collects information about persons, privacy
regulation operates as a restraint in terms of sharing that information when RTT regulations operate.
31, In addition, some institutions in charge of ensuring access to information have the jurisdiction
to deal with access-to-information issues and privacy issues, such as in Chile or Mexico, or such a
jurisdiction can be separate as in the cases of Germany, Uruguay or New Zealand. These institutional
features show the degree of interdependence of these rights and institutions.

Copyright regulation on public information is an important issue, as it could limit the flow of

public information. If the release of information is subject to state (crown) copyright, then it means it

**Despite this, depending on the jurisdiction’s legal tradition, some have put a public interest clause that assesses the
benefits of releasing official information even where such information was initially covered under one of the exceptions

3"However, this relationship with privacy heavily mediated by culture. Some countries, such as Norway, have no issues
with releasing personal data about taxes. For an account of this situation http://info-a.wikidot.com/norways-publishes-all-
tax-returns-on-line accessed 30 May 2012. Norway eventually reassessed the release of this data which allowed citizens to
check exactly how much their neighbour is contributing to public finances. Countries such as the United Kingdom, New
Zealand and Uruguay would find such an approach troubling
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cannot be republished or redistributed. Copyright legislation and tradition does vary across countries
and is usually a manifestation of how much value is placed on intellectual property, and is also often
part of the games to prevent the release of public information. Finally, archive regulations indicating
how to preserve and classify public information is crucial for a RTT arena to work. Storage and
integrity of public information, in the digital age, becomes an essential part of the system to ensure

trust. Public records are usually underplayed as an important factor in RTT arenas.

2.4.2  The state

As mentioned the state plays a nodal role in an arena. By nodal I mean a property of being at
the centre of social and informational networks (Hood and Margetts, 2005) 3* The state collects
information about most of the activities of citizens, businesses and the state itself in a given arena.
By ‘state’, I mean not only the executive branch but all public institutions, including the three
branches of government. In daily operations, the state produces large amounts of official information
through several activities, including transactions, production of documents, etc. Official information
is essential to exercise rights, as well as to exercise authority or even to question authority. Thus, the
importance of information produced by a nodal actor in a given setting which also has the monopoly
of production of official information is significant.

The nodal role of the state does not imply that the state is actually a monolith: it is a fragmented
organisation. Formally, the state has divisions such as branches of government; administratively,
the state has divisions such as departments or ministries. Informally, the state also has several other
divisions usually not reflected in its organisational chart. As a result, large organisations such as
the state face internal asymmetry-of-information issues. Sometimes the left hand might not know
what the right hand is doing, which is what Hogwood and Peters (1985) termed as ‘information
pathologies’. Sometimes there are good reasons for compartmentalising information, in order to
protect privacy, for example,?3 but it could also lead to severe inefficiencies, maladministration and, in
worst-case scenarios, corruption. Transparency helps to reduce such asymmetry, albeit imperfectly. As
a result, while the state is indeed a big node of public information, it should also be seen, depending

on its structure, as a set of nodes that do not necessarily link to each other or share information with

*Hood and Margetts and Hood (1983) use the term nodality as one of the tools government has to affect societal
change. I use the term in the sense that the state plays a central role in a given society.

33 Although states are increasingly implementing laws to share personal information among several departments, in
order to stop asking people for their details for every transaction.
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each other.

I identify core agencies that are able to collect as much information as they need, usually interacting
with key political stakeholders in a RTT arena 34. Core agencies can be defined as particular nodes in
the state with the power to retrieve information from others through the use of hierarchy, networks or
persuasion. For instance, in the context of the United States of America, the Office of Management
and Budget, the Treasury and the Office of Personnel play a prominent role in handling and collecting
public information from several sources. These offices are very active in debates around public
information.?’

Core agencies usually have a legal mandate to collect certain kinds of information, or are powerful
enough to request it from other agencies.

The state also includes the parliament, the judiciary and other independent public bodies. Usually,
these public bodies are covered by an access-to-information law, but this is not a universal principle.
For instance, New Zealand’s judiciary and parliament are not included in the access-to-information
law, while in Chile they are partially covered. In Uruguay, the law includes every single public sector
body. Whether the judiciary and the parliament should or should not be included in access to
information regimes is usually a heated debate between activists, who have long been pushing for
including parliament, as well as the courts, in access-to-information regimes. From a more systemic
perspective, every public body should be to some degree under democratic control, which includes
providing information about its activities. The recent review from the New Zealand Parliament argues
in this way (NZ Commission, 2012).

Thus, the state can be visualised in this framework as a large reservoir of public information that is
constantly being collected, used, produced and released, where certain agencies play a more relevant
role, depending on the RTT arena. Agencies such as the presidency, the treasury, management and
budget offices and archives are usually the more relevant central agencies, where a large amount of

public information is placed.

3 Core Agencies are also known as central agencies. The New Zealand Treasury (2013) provides a good description of
their role as a "Corporate Centre" to lead a State sector that New Zealanders can trust, and that delivers better public services,
including outstanding results and value for money. This requires the Corporate Centre to take an active role across the sector, and
provide system-level coordination, a clear focus and strong leadership... This central agency role reflects the unique position that
the three agencies share. They each have, through their individual roles, a State sector system-wide perspective, engagements and
connections with every other agency and significant State sector performance levers available (such as the Government?s strategy,
Budget and chief executive performance. For an evolution of central agencies in New Zealand see Norman (2008). These
agencies can be found in Uruguay and Chile as well, as they cover key functions of the State

35For instance, these offices are now involved in discussing technical standards to release financial data from government
http:/fwww.federalnewsradio.com/?nid=513 &sid=3 55083 s &pid=0&rpage=1 accessed 10 February 2013
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The civil service plays a key role. Although the framework proposed is unable to go into internal

organisation behaviours,3¢

it is able to identify key players in the field: information receptors, decision-
makers and specialists. Receprors are the ones in charge of first dealing with a RTT request. These
are usually known as FOI officers or FOI liaison officers and, in most RTT arenas, there is usually a
civil servant tasked with this job. Occasionally, there is a division between civil servants working on
‘reactive’ transparency (i.e. answering requests) while other teams work on ‘proactive’ transparency
(i.e. publication of information). Information receptors acknowledge, assess and eventually answer
requests.’” Receptors are also in charge of following the information requested across the organisation.
Depending on the level of politicisation of the administration, some information receptors might also
evaluate the request in political terms. When requests activate political alarms, it is highly likely that
coordination between core agencies happens, involving key decision-makers. Sometimes organisations
will set up special administrative systems to deal with access-to-information requests. Such systems
usually alert organisations about the timeline and importance of the requests.

Specialists are in charge of evaluating the release of public information. Specialists consist of several
kinds of professional in the bureaucracy. This category ranges from topic experts, to lawyers, to
communications officers. Lawyers play a significant role in this process, assessing whether they can
release the information. Communication officers also play a significant role in terms of how and when
to release public information. If information involves very sensitive topics, political strategists might
also step in to coordinate the ‘defence’ or release of information. Ministerial advisers also play a crucial
role when party politics gets in the way, following requests as well as keeping relevant government
politicians informed. These actors usually provide the strategy behind complex answers, delays and
other less subtle games that requesters, politicians and public servants might play.

Decision-makers are the ones with formal authority to release public information. They are usually
placed in the highest authority echelons in each organisation. Decision-makers are depending on the
case, politicians, political-appointees or public servants In New Zealand, chief executive officers (i.e.
public servants) are the ones in charge. To order the release or non-release of official information,
decision-makers need to provide an explanation and their decision will eventually be reviewed by
an enforcement institution. As a general rule, the more professional an organisation is, the more

chances there are to get better teams dealing with requests. However, this does not in itself imply

*For an ethnographic description of how FOI policies work in an office, see (John, 2009)
37'This research does not deal with the micro-level (inside the organisation) issues of FOI such as John (2009) does in her
ethnographic study of the FOI Commissioner in Scotland, though they should be taken into account in in-depth studies.
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more transparency, but probably a decent performance of the functions according to the law.

2.4.3  Demanding information in a RTI arena

Activities in a RTT arena are carried out by a relatively small group of individuals and organisations
with a peculiar interest on getting information out of the state. They usually include journalists and
non-governmental organisations and businesses. The way the law is used is seldom described, amidst
accusations that access-to-information regulation is for ‘nutty NGOSs’ or ‘corporate sharks’.3® In this
section, I describe the most common users from the demand side. During the course of this research,
several interviewees in different settings are mostly referred to as %he usual suspects. (ISNZ1, ISCUY2,
ISCUY3)

While every individual potentially has the right to demand official information from the state,
this is seldom the case in a RTT arena. Individuals usually do not work alone, and usually groups,
firms, civic associations or particular professions have an interest in access to public information. As
noted by Roberts (2002) in the Canadian context, the success or failure of access-to-information
requests also depends on the identity of the requesters, for better or worse. Who demands information
influences the answer.

Journalists were traditionally early users of these laws. Behind most of the RTT regulation across the
world, journalists are some of the most prominent backers of this regulation. Journalist associations
or groups push for this kind of regulation in the name of freedom of expression. Journalists also have
more specific incentives to use this kind of regulation as tools to improve their work, particularly when
doing research for investigative reporting, which usually demands more detailed information as well
as confirmation of facts. However, journalists might also be disinclined to use access-to-information
regulations. First, journalists usually have a public profile, which may or may not help them when
receiving public information. The fact that the person who has to release information actually knows
the identity of the requester plays both ways for journalists. This is one of the reasons why some
access-to-information regulations, such as in Mexico, protect the anonymity of the requesters.3?
However, even with such protection, it is relatively easy to find out or at least guess who is behind a
request in specific policy domains or small polities.

Second, journalists still rely heavily on traditional ways of doing journalism, which involve the

uses of traditional sources of information, access through informal means, and leaks. This was noted

3 See for instance ‘Brussels hits out at nutty NGOs and corporate sharks’ (Rettman, 2012)
391t has been noted that in Mexico even Mickey Mouse could fill a request for access to public information.
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as early as when the FOIA was implemented in the US (Gianella, 1971) and continues to be a trend
today. Journalists do have an incentive to get the ‘exclusive’, and access-to-information requests
can actually alert other journalists that they are pursuing a story on a certain matter. Furthermore,
newsrooms are under time pressure, and thus cannot usually afford to just file a request and wait.
Traditional journalism methods can be combined with access-to-information requests. Information
obtained informally about official information can actually then be requested through RTT. This is
usually done to prevent exposing the source or using information that could be classified as secret.

As noted by Coronel (2012) ournalists are not always torchbearers for freedom-of-information laws.
Accustomed to having privileged access to information because of their press passes, they are not always
enthusiastic supporters of laws that would democratize access. Similar concerns have been voiced in the
Swiss context during the approval of the transparency law (Pasquier and Villenueve, 2007).4°

Civil society is a regular user of RTT in every environment in terms of access to information. As a
matter of fact, in the three case studies selected for this research, civil society played a significant role in
advocating for these laws and using them. A particular type of organisation is one of the most relevant
in this field. This type of organisation*' was formed to push for these laws, usually in the form of
coalitions which ended up later in official and formal organisations with a specific mandate to promote
access to public information. These organisations not only demand information but also provide
advice to other requesters, as well as continuing to push to expand the right to information. These
organisations also provide monitoring services in terms of how proactive transparency is working and
keeping the state accountable in terms of fulfilling its duties. In terms of resources, they have the
capacity to monitor, influence and potentially resist changes in RTT arenas.

Increasingly, other more ‘traditional’ civil society organisations are also using the law in their
respective policy domains. In particular, environmental organisations and human rights advocates
are among the most significant users in the cases selected. Even public sector unions use access-to-

information laws to obtain information from the government on issues related to pay and conditions

4°While a general argument can be made about the existence of a robust press as a sign of a healthy and vibrant RTI
arena (Stiglitz, 2002), this claim should be qualified. First, indicators about freedom of the press are largely reputational,
usually ignoring some issues about self-censorship and certainly not taking into account how easy or not it is to get public
information in a given jurisdiction. Second, these sets of indicators largely ignore how media structure plays a role in
terms of demanding public information. Media-concentrated environments might have no incentives to request public
information, particularly when they rely heavily on government policies and publicity to survive. Furthermore, even if the
media has the will, large media outlets would have a relatively large network which would allow them get information from
their sources. In this way, investigative journalists and small media are sometimes crucially important in terms of the use of
access to information from a journalistic perspective, even though resources for these kinds of initiatives are usually scarce.

“'An example of what Eckstein (1963) defines as a pressure group or what is more generally termed as an ‘interest group’
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of work.

In the selected cases, a new breed of organisations combine web technologies to foster access to
information.#* These organisations set up online RTT request websites which allow users to send a
RTT request to government offices and get a reply on line. This is a new development in several ways
and this study cannot fully cover it. It should be noted that the platforms are built on free/open-source
software and that they are built without any previous consent from the government in a RTT arena.
Platforms target e-mails from public organisations and set up a portal where citizens can ask public
sector organisations to show the expected reply date and whether or not the government replies. These
platforms also allow users to comment on each other’s requests in order to help each other when
getting or not getting a government reply. These platforms are the result of the interaction between
information right activists and technology activists. Portals are more or less successful depending on
the RTT arena in which they evolve, as these case studies can show.

In this research, I found only a few grassroots organisations that would engage in requesting public
information through this tool. At a global level, the notable exception is the well-documented case of
India (Pudepphatt, 2009).#3 Grassroots organisations would usually benefit from mediators that help
them to access information relevant to their ends. In several cases, those mediators are either difficult
to find or too expensive. Indicators about the strength of civil society are not reliable proxies to
represent this diverse group of users. A general argument would be that the strength and autonomy of
civil society in a given arena provides for ‘healthy’ RTT arenas, but other variables are also important,
such as policy areas, the structure of civil society and the level of awareness about access to information.

Academics are also users of these laws in all RTT arenas. It is not unusual in interviews with civil
servants to hear that answering some requests is ‘like doing someone’s thesis’ (ICNZ2). Academics,
from all sorts of fields, usually fill requests when they are unable to obtain the data through easier
means, as sometimes the FOI is used as a last resort. Academics are usually of good value when
providing scrutiny and triangulation of several public data.

With the rise of ‘digital government’,* websites become increasingly important in government
activities, as well as technology allowing their existence. As a result, in the context of the release of

public information in reusable formats, mostly under the banner of Open Government Data policies,

“*The first organisation to set up a portal was the British NGO My Society. Currently, at least 16 portals operate
world-wide.

“Note that there is no agreement among scholars on this topic. For a different view, see Sharma (2012) and Roberts
(2010). Both authors note the role elites played in India in different parts of the process.

44See Margetts and Dunleavy, (2011), and, for a cautionary note, Lodge and Gills, (2011)
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software developers are also interested in using government data, becoming a new constituency
intertwined with civil society or private entrepreneurs. Developers are usually interested in large
datasets that could be used for new applications, and usually argue for better technical (data) standards
in the release of public information. Some of these datasets can be obtained through access-to-
information requests*® while others are covered under open government data policies. It should be
noted that Open Government Data and Access to Information communities, while advocating for
similar issues, are not that closely connected (Fumega, 2012).

Companies are increasingly using public information to get better information about where to
invest, or to challenge government decisions in new RTT arenas such as Chile and Uruguay. It is
not unusual among public servants to complain about how large companies are taking advantage of
official information and, to some degree, how these requests can intimidate them (Wong et al. 2010).
Determined companies have the resources and legal teams to push through requests. Some companies
use public information in order to foster their business models or set up new ventures. New examples
are websites that allow users to monitor public procurement, providing analysis about the process.

Lawyers are also part of this arena, though usually as a tool rather than as requesters themselves.
However, lawyers provide significant expertise and doctrinaire development around the boundaries
and limits of RTT regulation, hence they are particularly influential in shaping the way access-to-
information laws work. Lawyers are generally involved in the litigation phase in every RTT arena as
solicitors (advisers) or as barristers. Lawyers are active in working with NGOs and other requesters
and they often have important professional incentives to participate in access-to-information cases.
Exceptionally, lawyers may use access-to-information regulations to get evidence, when assessing if
there is merit in a case. This is what in common law terms is considered ‘pre-discovery’.

A way of classifying requesters is according to their level of expertise and level of use of the law as

Table 2.5 shows:

#The UK has modified its access-to-information law to include the right to demand datasets. In other jurisdictions,
this is still uncertain.
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Table 2.5: Typology of RTT users

Expertise Usage
High Low

High Expert and Willing user: NGOs Expert and infrequent user: This
with specialisation in the matter are ~ group seldom use the law but when
likely to have more expertise and are  they do, it is very effective. Lawyers
intensive users of the law. MPs, po-  are particularly adept at using the
litical parties and politicians are in- law when needed, as are firms. This
creasingly among this group once group was considered by an intervie-
they learn the ropes. They are usu- wee as ‘snipers’
ally an elite group. They constitute
an ‘elite task force’

Low Low expertise and High usage: Low expertise and Low usage: The

Some journalists file ‘fishing expe-
ditions’ which are likely to be re-
jected by authorities. A public ser-
vant noted that this group is ‘firing
salvos’.

‘average citizen’ does not usually file
access-to-information requests and
when they do, they lack the support
to carry through the request. They
are considered ‘innocent requesters’.

There are two elements that affect how access-to-information requests work in any given environ-
ment: political considerations and complexity.

Political considerations refers to how decision-makers evaluate the risk and opportunities for them-
selves, the organisation or the state as a whole. As the aphorism goes, ‘where you stand depends on
where you sit, which means that each organisation and decision-maker will have a particular view of its
risk, which could be real or a mere possibility of risk. This dimension is also emphasised by Michener
and Worthy (2013). Decision-makers also have a view of possible benefits from the release of public
information. In any case, the higher the perception of political risk or reward, the greater the chances
that core agencies and politics play a role favouring (or not) the release. If risk is high, these kinds of
requests could potentially be left to the enforcement institution to decide, taking significant time.

Complexity involves how difficult it is for the organisation to answer the request. Complex requests
might have several questions (usually practitioners call these kinds of requests ‘fishing expeditions’).
In addition, information can be difficult to retrieve due to information management practices, lack
of resources or the need to involve several units or agencies to reply. Complexity of the request does
depend on the agencies’ size and institutional capabilities. Table 2.6 shows a typology combining

these dimensions.
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Table 2.6: Typology of RTT requests

Political Considerations Complexity
High Low
High Difficult to process and assess in- Information available, resistance
volving several decision-makers due to possible risk of political
and parts of the organisation damage. Existence of previous
leak very likely. If there is chance
of a reward, then is seen as an op-
portunity
Low Usually a fishing expedition ona  Usually  information  that
topic, or information difficult to is covered under proactive

retrieve. There is no incentive to  transparency duties

‘win’ something out of the release

Who requests information also affects reply rates. For instance, in the Indian context, Sharma notes
‘a phone call to the right person, or appeal made to the right official, written in English and demonstrating
a thorough knowledge of the law and administrative procedures, signed by ‘well-known’ persons, does have
an impact on the way the state machinery responds (Sharma 2012, p. 242). This is a subjective element

in terms of how requests are processed and is context-dependent, present in all arenas.

2.4.4  RTI Enforcement institutions

As expected, RTT arenas face conflict when official information is not released. Such conflicts are
managed by RTT enforcement institutions in charge of resolving conflicts. Following Mcallister (2010)
I identify autonomy and capacity as two key dimensions to explore about enforcement institutions.
These dimensions capture key normative and operational aspects of how RTT enforcement institutions
work in RTT arenas aiding the comparability effort. 4°.

Autonomy: Autonomy means that the RTT enforcement institution is able to formulate and pursue
goals that are not primary reflective of the interests of the regulated entities (McAllister, 2010). In the
field of RTT enforcement institutions, I identify a set of dimensions to understand how autonomous

institutions are. These dimensions are : screening and appointment, stability, effectiveness, resources

46Unlike Mcallister (2010) I do not go into a full discussion of enforcement styles, which includes other variables such
as the degree of formalism and degree of coercion. The combination of these variables leads Mcallister to provide a typology
of enforcement styles which does not necessarily apply to the cases presented in this research. I adapt definitions from
Mcallister (2010) for this particular part of the work
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and perception. Screening and appointment are important dimensions to this regard 47. Screening is
about making sure that the individuals running these offices are fit to do s0.4® There are several vetting
processes available in different governance settings, which allows for a discussion of how open and
transparent processes are. For instance, before the nomination of an Ombudsman in New Zealand, a
round of consultation with major political parties in parliament is held. In the United States, vetting
processes for certain types of federal judges are usually carried out by the Senate in an open forum.
Appointment — the process by which the authority is put in place — is important to provide legitimacy
to the function. If the appointment is made by a direct superior with no vetting process, then it is
highly likely autonomy will be limited. If the appointment is made by a representative body;, it is
highly likely the institution will have more independence.

Stability of appointed officials is also a dimension to consider. Exit and re-appointment strategies
should also be clear. A sign of problems with independence is when a government uses strategies to
not re-appoint existing authorities, or to delay the appointment of new ones. Another dimension
to consider is oversight over the RTI enforcement institution. If the oversight mechanism is not
legitimate or clearly established, then the autonomy of the RTT institution can be affected. Another
dimension of autonomy have to do with resources. If budgetary independence arrangements are well
established it is likely that the regulator will be more autonomous. Finally if the institution is not
perceived as autonomous then, autonomy also can be compromised as other actors may not perceive
the value of the institution. The following table provides a comparative overview of these dimensions

with possible indicators.

“"Debates about how authorities should be appointed are often common under a stream of literature known as
‘institutional design’ (Gooding, 1998, Pettit, 1998)

#1n the words of the American constitutionalist James