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Abstract

Developing countries have signed over a thousand tax treaties, at a cost of millions of

poundsa year, based on ayth. The predominant legal rationalefare al | ed &édoubl e
t ax at i oisoutdatadwhdetthie evielence that thettractinvestmeninto developing
countriess inconclusive Althoughthe financial gains from tax treaties are split between the
treasiries ofcapital exportingountries and their multinational companies, most of the costs

are incurred by the fiscs opital importingcountries Rational actor modelslonecannot

explainthe diffusion of tax treatie® the global South

The missing piece of the pictureideas. As developing countribaveformed their

identities as fiscal states, a centotg narrative describing the deleterious effectdaible

taxation resulting fronmternational fiscal anarchyas shapedifferentactor® pr ef er ence s
From the perspective of those focused on investment promotion, tax treaties are part of what
astate does whehwants tocompete foinvestment, regardless of the evidence about their

actual effectsMeanwhile, officialsdevelopingthe tax systerhavelookedto the OECD as

the source of sophisticatéechnical knowledgeand learnedo regardax treatiesasthe way

toensure O6accept ab Imeltinaional nothpaniess 6 f or t axi ng

This thesis uses interviewsth treaty negotiat® observation of international meetings

and archival research, including case stuftm® the UK, Zambia, Vietham and Chodia
selected through a mixed methods stratéiggentifies three diffusion mechanisms:
competition by developed countries fartward investment opportunitie§,b ounde d | y
r at i compatitioh by developing countries for inward investment, and efforts by tax
specialists to disseminate fiscal standards. It also highlights two scope conditions. First,
competition for inward investnme can be blocked if political actors are concerned about
raisingcorporate tax revenu&econd, where the preferences of specialists and non

specialists in a country do not aligrantrol over veto pointss a prerequisite to diffusion.
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Preface

In January 1972aBritish tax treaty negotiator in Nairobi sent a telegitarhis superiors at
Somerset Houséhe headquarters of the Boardlafand Revenuacross the roaflom the

London School of Economici&Talks with Kenya have broken down over treatment of
management fees and royalties,e wr ot e. A The Keanyans [sic] F
confirmation fom the Board that the UK cannot agree to a 20% withholding! té&nya

wanted taeplace dax treaty with the UK that inherited at independence with a new one

that would give it theight totax gross fees paidy Kenyan companids British managers

and consultants at a rate of up to 20 percEBme UK had never agreed to this before, taking
the view that such payments should be taxable only in th&KRyaeventuallyterminated

the colonial agreement in an impressive act of brinksmarahiiihe K relented on its

point of principle In subsequerthlks at Somerset House, Kenyan and British officials
initialled a treaty permitting Kenya to tax management and consultancy fees paid to the UK,
but anly at rates up to 12.5 percéerikhis is the lowestap in any Kenyan treaty currently in

force.

The notes of the UKenya negotiations indicate that tax avoidance by unscrupulous British

mul tinational compani es waabouttthiselausdressedforpi ng ¢
an example, Kenyan negotiadaexplained that a British firm had posted handwritten letters

back to the UK, where they were typed up and posted back to Nairobi, with the extortionate

fee charged for this secretarial service shifting profits from Kenya to the UK before the

former coutl tax then?® The British were sceptical, and & tense exchange during the

Nairobi talks, a Kenyan negotiatasserted thdithe UK wanted to make UK management

cheaper in the Kenyan market than Swedish managemgnteden, along with Norway

and Denmark, had already agreed to the 20 percent rate, which meant that Nordic firms

would have needed to charge 20 percent more than their British counterparts for the same

posttax return, had the UK got the zero rate thabiight.

It seems unlikely that either side would have been thinking of a British PhD student, forty
years in the future, arranging a contract using email, Whatsapp and Skype. Yet in 2013,
across the road from the building where the treaty was initialledyedme (and cost the
Kenyantreasury)several hundred pounds Kenyan organisation, Tax Justice Network

Africa (TIN-A), hadagreed to pay some of the costs of the fieldwork for this thesis, through

1 Telegram from D Hopkins, Inland Revenue, 27 January 1972. File ref IR 40/17623

2 United KingdomKenya double taxation agreement, 1973

3 Minutes of UK-Kenya tax treaty negotiation meeting, Londo,I9November 1971. File ref IR 40/17623
4 Minutes of UkKenya tax treaty negotiation meeting, Nairobi;Z%January 1972. File ref IR 40/17623
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aconsultancy fee. TING s st an d ar dhatdt ovas legathyabliged sotdedticead?0
percent withholding takkom my fee but in my case the rateas reducetb 12.5 percenbn
the basis of the 197&yreement.

Thefinal sentence of the January 19@fgramillustrates how times have chandeseiveen
thenegotiation of théreatyand its impact on my own tax liabilith I woul d be gr at e
you could get a message to my wife that | will piaipanot be home until Wednesday,

wrote the British negotiatogiving ahometelephone numbeérin contast, thanks to the

excellent mobile internet coverage across east Africa today, my wife had no such uncertainty

to endurevhen | conducted fieldwork

While Kenyan negotiators in 1973 obtained a good r@saibmparison to other countries

negotiating withthe UK, the treaty still has significant costghich can only be reduced

through a new intergovernmental negotiation or by abrogating the treaty altogether. By

2013, British multinationals had over £2 billion invested in Kenya, remitting £150 million to

the UK in dividends and fegen which the treaty capax rates atither12.5 or 5 percent.
Inanyeventti i s unlikely that a renegmitofisti on wou
recentnegotiationswhile resembling its past treaties in form amwhtent prevent it from
taxingconsultancy fee payments at all.

Just as neither THA nor | considered the tax treaty until after we had decided to work
together, evidenceuggestshat tax treatiesnay onlyrarely influence multinational

c o mp a n i #nend decisionsanad so developing countries have little to show for these
revenue sacrificed\s a result, amehaverecentlystaredto reconsider individual tax
treaties or evetheirwholenetworks and organisations as diverse as African civil society
groups and the IMF have adopted an increasingly critical stam2812, Mongolia,
Argentina and Rwanda between them repudiated a total oftaigtreatiesapparently due

to fears that they were open to abuse or overly genérous

The rate at which developing countries are signing new tax trelatiegver shows no sign
of declining.This thesis is an attempt to understémelinconsistency betwe&g years of
negotiations that have resulted in ogghousandax treaties signed by developing

countries, and the evidence that these treaties cost developing countries more than they gain.

5 Telegram from D Hopkins, Inland Revenue, 27 January 1972. File ref IR 40/17623

6l rungu, AUK Firms Ship out Sh2O0ebnny ai nHiDgihv i GCloenrmni ss sai nodn , F efl
Uni ted Kingdom Relations. 0

"Godfrey, ifArgentina Cancels Double Tax Pact With Spai
Doubl e Tax Treati eso; Ernst & Young, AAZg@greinamdao Uni | at
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Chapterl Introduction

1 Introduction

A treaty meas giving someightsto others. Wiy would
you do that tasomeoneavho is coning to invest?

- Tanzaniartax treatynegotiatot

Developing countries do not get a fair share ofgledal multinational corporate incontax
baselongthe contention of critical legal scholathis view is how increasinglyshared by

vocal political actorg Yet the key mechanism depriviagveloping countriesf a larger

share of tax revenues is something they have signediuantd continue to db entirely
voluntarily: a network of bilateral treaties, and thiernational norms that those treaties
encode into hard lawAccording to Tsilly Dagan, the main effect of these tax treaties is
firegressive redistributionto the benefit of the developed countries at the expense of the
developing oneé® Kim Brooks and Richard Krever agreeh at fit he success of
income states in negotiating ever more treaties has come at the expense of the tax revenue
bases oflow n c o me c*df this it thel cass, whiy araost of the3000tax treatiesn
existerce signed by developing countrigs

The conventional answer to this question rests on a fiscal ananalilgmatiqueStates are

defined in part by their claim to fiscal sovereigraymonopoly over the right to raise tax

within their bordersBecausesconanic factorsc an c¢cr oss t hose border s,
attempts to exercise their fiscal sovereignty in conditions of anarchy may “oefeslfing.

Without cooperation, overlapping claims to tax the samoemewill create onerous double

taxation that dets trade and investmem/orse still, taxpayers may respond to a high tax

burden in one country by moving to another, or by placing their wealth in another
jurisdiction, beyond the reach Fos$cahestahesme
relationships with each other and wittheir corporate taxpayetsavedeveloped withirthe

constraints othis socially constructed notion @fternationalanarchy

The nodern corporate income tax, introduced amondj e v e toorpriesdnithe early 20
century,hadalways to be designdzkaring in mind the effects of its interaction with other

s t athxesgstemsandsostatesvorked simultaneously through the League of Nations to

1 Interview 20

2l ri sh, filnternati onal Doubl e Taxation Agreements and
Myt ho; Thuronyi, fATax Treat i e dMismeated: TReTaETreatipsiThagArecCount r i e
DeprivingthewWor | d6s Poorest Cowuntries of Vital Revenue
SDagan, iThe Tax Treaties Myth,o 941.

“Brooks and Krever, AiThe Troubling Role of Tax Treatie
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Chapterl Introduction

construct a set of international norms that brought order to this emergingyahAsch

globalisation has intensifietthese conflictsdeveloped countries, acting primarily through

the OECD have elaborateah increasingly detailedlobal tax regimeTheirtax systems

have converged on@mmonapproach to international tax formulateeer decades of
experimentation and negotiationhichc o mbi nes mul t i | at eradet 6 soft
of core principles and thousands of pages of detailed technical stanitarttse hard law of

bilateral treatie$ Nonetheless, disagreements amstates over international corporate

taxation haveecentlybeen elevated to the highest levels of international politics through the
G-20/

For developing countries, coming much later into the international tax regime and with

much less mature tax systerthe traffic has been ongay. Whole chapters of tax codes

have beemeveloped on the basis of OECD tax concepts and standards, some of which they

have adopted wholesdl@heir very identities as fiscal stafieérom the purpose and
definition of corpoat e tax, to the fiscal staithavies respo
not formed in isolation, but as participants in this regifte double taxation problem,

which expressesne ofthe negative consequences of international fiscal anarchy, is

penasive in the design dfieir laws governing international tax

At the heart of this processe thousands difilateral tax treatiesevery one of them derived

from a modeformulatedand promotedby the OECD This multilateral foundation of the tax
treatyregime, as well as the bilateral treatiesit on those foundations, hdsstributional
consequence8y design, tax treaties between developed and developingriesconstrain

the |l attero6s ability to r°®utsnplytdevelopingevenue fr
countries have given up large chunks of their tax base by signing these treaties, with few
certaingains to show as a resuheir incorporation into the international tax regime is more

akin to a process of dependency than of muidation®

Graetz and OO6Hear, @dThe 6O0Original linetnaionalBusibek U. S. | nt
Taxation.: A Study in the Internationalization of Busi
6 Avi-Yonah,International Tax as International Law

"Houl der, #ASpecial Tax Rules for Internet Companies 6én

Caution. 0
8St e wa rbal TrajéctBriemof Tax Reform: The Discourse of Tax Reform in Developing and Transition

Countrieso; Christians, AGl obal Trends and Constraints
Genschel and Seel kopf, AiDi dOTheydeebhe OBECDaa?20a&atio
°l'n this thesis, the distinction between o6developedd a
that bet weXxemo rétciarpg @ adpnodr tdicnagpdi tcaoluntri es, and the O6homed

multinaional company. In reality, this equivalence is increasingly breaking down, in particular as-imédoife

countries act simultaneously as capital importers and capital exporters. For my purposes, the categorisation is a

rel ati ve one r epodgtionrinithe qdivideal dgadicrelationship,yrabher than its relationship to

all countries. The case studies, in particular, focus on a developed country in negotiations where its role is that of

a capital exporter, and developing countries that eeenhelmingly capital importers.

OYBrooks and Krever, AfThe Troubling Role of Tax Treati e
Countries. 0
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Chapterl Introduction

1.1 Therole of ideas

Existingliterature that tries to explain tlievelopment of the tax treaty regime, and in

particular thediffusion of tax treaties to developing countritekes a rationalist approach.

The double taxation problem is treatexffact, asss t a t eesighing first erder

preference for resolving it whileas a secondrder preferencé maximising their share of

the tax basé' Negotiations can then be modelled usjagne theory as a oébattl e of
s e x thrsugh which state®ach a coordinated solutibhSome studies modify this by

taking into account competition betweeapital importingstateswhich may altetheir

preferences, creating a more intense preference for resolving double taxation despite the loss

of the tax bae that this entaifs.

As constructivist international relatiossholarip reminds ushowever, international

anarchy is a socially constructed con¢épind mtionalistassumptions about state

preference international tavareindeeddifficult to sustainTsilly Dagan turns thenodel

of tax treaty negot i artits madsdenaonstraing that,albsentam o f t
agreementcapital exportingstates will always have an incentive to move unilaterally to

resolve double taxation, beagiall the costs of doing so themselNe$.r ue t o Daganos
prediction, devel oplrealyesolvemodt instaecesafoubla x sy st e ms
taxation faced by their outward investodnsurprisingly thereforethere is little evidence

to support the cdrantion that developing countries gain inward investrasrd result of

signing tax treaties® The voluminous critical legal literature thatsceptical of tax treaties

from a developing country perspective is lessalabout why, given the certain costisd

uncertain benefits, they should have proceeded to sign tax tréatiesse authors that do

venture suggestions point to the role of idé&zegansuggested hat t he oOmyt hd of
taxation problentoncealedimuch more cynicajjoals, particularlyedistrituting tax

revenues from the poorertioe richer signatory countri@sCharles Irish, writing as early as

“Ri xen and Schwarz, f@Bargaining over the Avoidance of
Treat i elsloi;, Rm@ame Theory and Institutional Entrepreneu
Coordination International Tax Policyo; Becker and Fue

Mul tinational Activityo; ChTaexTréatyBangdining:alkeorgand A Asy mmet r i
Evidence. 0

12 Rixen, The Political Economy of International Tax Governance

BBaistrocchi, AiThe Use and I nterpretation of Tax Treat
Barthel and Ne u ma wreerForeigh Capitalp Spatial Dapenfleace in e Diffusion of Double

Taxati on Tr €he Palitieas Econon®y ofxneemational Tax Governance

14Wendt,Social Theory of International Politics

Dagan, fAThe Tax Treaties Myth.o

16 See, for examplesauvant and SachBhe Effect of Treaties on Foreign Direct Investmbfdre recent

examples includ®avies, Norbéack, and Tekik o r u , fiThe Effect of Tax Treaties o
Evidence from Microdat ao; Bl emti igaln, EfOfl @etns ko f, Rinlda tSd rya
"ForexampleBr ooks and Krever, iThe Troubling Role of Tax T
Investmentand AidtoSe8a har an Africa: A Case Studyo; Dagan, AiThe
AilnterbadbhlomaTaxati on Agreements and I ncome Taxation A
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Chapterl Introduction

1974, bemoaned devel oping countriesd fAunawar

taxation agreementsodo andt auodgugebi oned accep

Elsewhere in the political economy literature on international tax, the causal role and

constitutive nature of ideas is widely accepted. Jason Sharman, in seeking to explain why

large developed countries should have been unable to curb thiihi@x practices of small

island states, concludes thatthe OECD,iost r het or i cal confl i ct, th
public used of | anguage to achieve political
material capabilitie$’ For Ronen Palant, a x  h a v e n &dmmarsiadisatiorf of state e
sovereigntpt o under mi ne ot hhasbees insulated$r@am the ability hat s t e ms
developed countriasndoubtedly possess to legislate it anagcause ifs a by-product ofa

principled idea the Westphalian concept of sovereigftizeonard Seabrooke and Duncan

Wigan portray the standasetting process for financial reporting related to corporate

taxation as a conflict betwegmnoups of professionals that wasolved through their claims

to technical and moral authoriy.

Two empiricalaspects of international tax make it essential that the role of ideas is
considered when policy processes are analysed, whether they relate to tax avoidance and
evasion, as these constructivist accounts da batgaining over double taxation, which has
until now been addressed in political science solely by scholars working in a rationalist
tradition. First, as chaptérof this thesis will discusdax is intimately connected to state

citizen relations and hence to ideologies, so that state preferences cannot be derived simply
from an aggregate assessment of the welfare losses and gains of different optionsaSecond,
chapterst and5 argue international tax is characterised by techinbcemplexity, meaning

that many participants in policy debates must necessarily act without a comprehensive
understanding of the available informatiamd that actors with authoritative command of

technical knowledge have considerable power to shapesotherp r e.f er enc e s

Theaim ofthesisis therefore to extend tletudy of the role of ideas international tax

relations to the double taxation probleits starting pointisthat he 6t ax tr eati es
socially constructedhound up irtheidea of intenational fiscal anarchy. Detaileduntry

case studies andterviews with treaty negotiatovéll show howthis and othesocially
constructeddeasaretransmitted througinternational mechanisms of diffusiohhose ideas

supportan agenda in the interests of developed countries, although not, in geneddl, one

8Dagan, AiThe Tax Treaties Myth,o 939; Il rish, fAlnternat
At SouriSel: , 0o 300

19 SharmanHavens in a Storm: The Global Struggle for Tax Reguiafis.

20pal an, ATax Havens and the Commercialization of St at e
2lSeabrooke and Wigan, fAPowering Ideas through Expertis
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Chapterl Introduction

O0r egr es s i v eoftaxeavansaspositdd byt Dagannstead since the benefits
accrue primarily to multinational firms resident in developed countries, thatimarof this

thesis is more consistent with a business power perspétctive.

1.2 Policy diffusion

The main theoreticagoal of this thesis is to develop and refine literature on the diffusion of
economic policies, and in particular intergovernmental agreerhetvg&en developed and
developing countrie® Po |l i cy di f f us i thepolicgdchdicesmfeode caustry wh e n
are shaped by the choices of ety refers to the underlying mechanism driving an

observed convergenae policy.?® While the policy diffision literature hakrgely used

gquantitative methodologies to identifyoad crossountry mechanisms driving diffusion at

global level, far less is understood about the national and regional scope conditions that may
enhance or undermine their effectiess especially in the case of developing countffes.
According t o Flehbhatureodf diffusihi pfoeessesicannofibe ¢lucidated
satisfactorily unless broad patterns can be supported by detailed itiforiom the

underlying dynamics?’ Similarly, the literature on epistemic communities is able to

identify the characteristics a@fternationalexpert networks whoause convergence around a
policy in multiple countriesbut much weaker when it comes to demonstratingdrahvin

what circumstancethese experts creatbangesirs peci f i cpolciesfnt r i es o

The departure point for this thesis is the literature on bilateral investment treaties (BITS),

which has recently taken a turn towards explaining diffusion to developing countries through
6bmded rationalityd, the notion that policym
available information, but instead rely oognitiveshortcuts when evaluating?®BITs, it is

arguedwere perceived by developing countries as-fest, which they wereuntil years

22 Fychs Business Power in Global Governance

ZPoul sen, i Bouanmdce dt RRea t Diofnfad s iton o f Modern I nvest ment T
Si mmons, fAiCompeting for Capital: The2®ldd;usdamdtloyalBad, a
Heni sz, and Mansfield, AThree Wavest megntBIPasl:i cTyhce; GB arbta
Neumayer, fACompeting for Scarce Foreign Capital: Spati
Treaties. 0

2Dobbin, Simmons, and Garrett, iThe Gl obal Di ffusion o
Competitd n or Learning?,0 450.

A5Gil ardi, iTransnational Di ffusion Nor ms, |l deas, and
%Marsh and Shar man, APolicy Diffusion and Policy Trans
Study of Policy Diffusi on?ols:The bdmesticgRegignal,@@dGlodalo mi noes an
Politics of I nternational Di ffusion. o

27Gi |l ardi , AiTransnational Di ffusion: Nor ms, |l deas, and
2%Haas, fAlntroduction: Epistemic Communities and Intern
iRet hgi rEkpiimst emi ¢ Communities Twenty Years Latero; Antol
the Construction of (World) Politics.o

®Kahneman and Tversky, AProspect Theor Boundach Anal ysi s o
Rationality and Policy Dffision: Social Sector Reform in Latin Ametica Pou |l s en, fiBounded Ratic
Di ffusion of Modern Investment Treaties. 0O
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Chapterl Introduction

later investors began to use their dispute settlement cl¥Eastreaties are a more

di fficult case to explain using O6bounded rat
governments are immediate, predictable, and signifi€segpitethis difference, the

evidencdn this thesis supports the contenttbat policymakers in developing countries

with limited understanding of the likely costs and benefits of tax treaties pushed forward

with negotiation, based on the idea that treaties dvatitact investmenihey did this

without evaluating all the available information equalhd sometimes against the advice of
specialists whavere more familiar withthe likely impactsNot only did this result in tax

treaties signed in instances wharg impact on investmemnwas uncertainbut it also

resulted in greater concessions than would have been necessary to secure an agreement with
negotiating partner#\ negativescope condition for this mechanism concerns the attention

paid by policymakersotinformation about the fiscal costs of tax treaties. | argue that such

costs are more salient to actors whemehg concern about@o u n t r taxéeHort,loro w

when corporate taxation litically controversial.

The thesis identifies a second meckanthat is largely missing from the diffusion

literature.Capital exportingountriesstood to gain from tax treaties, not usuatisough

increased revenuyas discussed in the critical tax literatérbut by giving their

multinational investors a comjiite edge in signatory countries. There is substantial

evidence that lobbying by multinational companies guidgstal exportingc ount r i e s 0
negotiating priorities, and that tax treatie
investmerdpromoting strateigs. In general, such lobbying has followed the decision to

invest in a country, rather than preceded it, so there is little support for the suggestion that

tax treaties positively influence investorsa~o
devdoping countries must be willing to sign, and so it is likely that the first two mechanisms

work handin-hand to drive diffusion.

A third and final mechanism identified in this thesithis agency of an epistemic

community of tax technocrats based in oadil civil services, the private sector, academia

and international organisations. Members of this community can be shown to hold a specific

set of ideas abouéix treaties that are different to those of +specialistsThey regard

treaties as means ofsgeminating international tax norms and standardsrteatbers of
theircommunith ave devel oped within abhdwEch@dgyCDbés t ech

considerpreferablgo tax rules developed throughationalprocesses involving political

¥Poul sen and Aisbett, iwhen the Claim Hits: Bil ater al
Jandhyala, Henisz,amda ns f i el d, iThree Waves of Bl Ts: The Gl obal
slDagan, iThe Tax Treaties Mytho; l rish, filnternational

Source: 0
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Chapterl Introduction

actors. This commity claims an authoritative position in the formulation of tax policy on
the basis of multiple professional competencies, and the mastery of a complex and precise
technical languag®.

The thesis does not claim to show evidence of a socialisation mecharesigh which

devel oping countriesod6 offi cinceitisdiffldtyo have i nt
demonstrate that an indivi d®utedoesisBow,thowdwer | yi ng
thatcivil servantsvho have learnt specialis¢chnicalknowledge about tax treatieésohold

ideas prevalent in the international tax commuriityese ideas cameate differing

preferences from other actors at national level whoaldnave the same specialist training

The technicaldarning can produce twautcomesin one scenari@s they understand the

technical detail of tax treaties better, officials become increasingly aware of their costs, and

of the limitedevidence that they will attragtward investmentin anotheras they learn how
theinternab nal tax community conceptualises tax t
function as lying outside any immediate investrAgnmoting effectsand their preferences

for treaty partners and treaty contentshift The nat ur e andmingisthesnt of

avariable thatan cause them to supportappose particular treaties.

The effectiveness of thdisseminatiorof technical standards as a diffusimechanism
depends, however, on a second scope condition, which is the power that spanilisia
specialists have at veto points in the treaty making pro¢esspowermay result from

formal bureaucratic and political responsibilities, but technical specialists may alsod®old a
facto vetocreated byhe complextechnical content anobscuie terminology associated with

tax treatieswhich forces nowspecialist actors to defer to théfn

1.3 Methodology and case selection

The thesigs structured along thieductivedeductiveprocesd used for my researcin the
theory-generating stage, inteesws were conducted with 47 stakeholders in tax treaty
negotiations, most of them tax treaty negotiatBeveral meetings of the international tax
communityi at the United Nations and OEQDwerealsoobserved. This anecdotal
evidence is presented iretfirst half of ths thesis as proaff-concept, demonstrating the

existence, but not the relative importance, of the diffusion mechanisms ideatited

2pjicciotto, fAlndeter mi nadc yt,h eCoRmep loexri toyf, | The celrmaad ri acnya | a
Snape, iTax Law : Complexity |, Politics and Policymaki
8Z¢rn and Checkel, fAnGetting Socialized to Build Bridge

NationSt at e 0; John st dErtensidh Doward Midgange Theorizang ahd Beyorldur ope . 0
34 TsebelisVeto Players: How Political Institutions Work
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The theory testing phase ushe mixed methods approachdgsted analysiswhereby

case studie®r detailed examinatioare selected on the basistioé predictions o&

quantitative model®’l n a nested analysis, cases that
predictions are selected to test the underlying causal hypothesis, while cases with large
residual variation are selected to develop new hypotheses that improve explanatory power.
In this case, an existing diffusion study thsinterpreted as showing support fax treaty
diffusionthroughrational competitiorby developing countrie®r inward investments used

as the starting poiff Cases are selected as follo{Eable1.1):

I The UK in the 1970s is first selecttt its goodfit with the quantitative mdel.

This case study testetween two causal hypotheskat explairthe resultswas
competition driven byleveloping countries seeking inward investment, or
developedcountries seeking outward investment opporturittidse case study is
developedisingfine-grained archival records showing the procesaditidual
negotiatiors, anda broader view ofondontbased policymaking.

1 Moderate outliers in the quantitative results are used for developing country cases:
Zambia in both the 1970s a@00312, and Metnam and Cambodia froa©0312
(her eaf t e rViethamhaad9208Zartbs arg positive outliers, with more
treaty signatures than predicted, and are used to identify alternative diffusion
mechanisms. Cambodia aB00sZambia are negative outliersith fewer treaty
signatures than predicted, and are used to identify scope conditions that act as
6firewal | $@hetmore rdcerft yearsare stndied using intertiased
fieldwork conducted in 2014 and 2015, comprising a further 28 intenagevisp of

those used for theory generation.

Within-case comparison is the most effective way of holding control variables constant, and
so the cases have been selected to enable this wherever pdssiiledual UK

negotiations can be compared with eatier thanks to the granularity of the data. For

Zambia, the two different time periods can be compared with each other. For Vietham and
Cambodia, similar attitudes to other aspects of international economic cooperation establish

the validity of the caseamparison.

%Lieber man, ANest ede tAmad ySt satasgy Moxedomparati ve
%Barthel and Neumayer , gmCautahSeatial Degendenee in tig Odfusioneof DOuble e i
Taxation Treaties. O

’Sol ingen, iOf Dominoes and Firewalls: The Domesti c,

Di ffusion. o

%Gerring, fAWhat |s a Case Study and What Is It Good
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Chapterl Introduction

Tablel.1: Outline of themechanismsconditions and cases

Diffusion mechanism Scope condition Main case crcl:aapstgr
1. Competition for outward UK 19705 7
investment
2. Competition for inward ~ Fiscal costs not ~ Present  Zambia 1970s 8
investment salient Absent  Cambodia 2000s 9
3. Dissemination of Specialist control Present  Vietnam 2000s 9
standards of veto points Absent Zambia 2000s 8
Source: Authordéds own
1.4 Outline

Chapters 2 to 5 outlinetheory of tax treaty diffusion, based on secondary literature and the
interview and observation data mentioned above. Chapter 2 sets the siegeribying the
origins of the fiscal anarchyroblematiquen the notion of fiscal sovereignty, a long
recognsed but underemphasised characteristic of the nation Istaitghlights three

dimensions othe idea ofnternational fiscal anarchy, and thin ways in whichthis idea

has conditioned interactions betwestates: tax competition for mobile factors of

production, conflicting claims to tax crebsrder economic activity, and tiseallenge of
enforcing tax lawén a world of mobile capitalThis chapter emphasises that s ¢ a | states
tax systems, and theadentities and interestss taxing entitied)avenot developed in

isolation, but have been constructed intersubjectiorlthe basis of this notion of fiscal
anarchy It also argues that measures to resolve each one of these three difficulties are
naturallyinfluencedby statestateinteractions in thether two aregsand by norstate

actors

Chapter 3elaborates the core puzzle of the thesisdifiesion of tax treatieso developing
countiesA widespread discourse around tax treaties in the developing country context
emphasises that it is esseht@resolve the double taxation problem through tax treaties,
otherwise foreign investors will be deterred by conflicting claims te@tagsborder

investment. Yet the home countries of these investors have generally taken unilateral steps
to prevent thie outward investors facing double taxation, which fundamentally undermines
this case. Furthermore, the economic evidence to date suggests a very mixed case for the
effect of tax treaties on investment into developing countries. Finally, when signing tax
treaties, developing countries have generally given away more of the tax base than would

have been necessary in order to reach agreement.
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Chapters 4 and 5 then present the theoretical and empirical basis for the diffusion

mechanisms and scope conditionsposed in this thesis. Chaptediécusses the notion of

bounded rationality in policy diffusion. While it has largely been applied to learning by

developing countries, it is applied here to competitioterview and documentary evidence

in this chapter stw that decisions by developing countrieopen tax treaty negotiations

have at times been motivated by competition for inward investment, but thatdftenis

hard to explain based om@del ofpurelyrationallegal and economic analysis of their

likel'y i mpact. The chapter then é6turns the tab
it is oftendevelopedountries that seek tax treaties with developing countries, in order to

enhance the competitive position of their own multinationals.

While chater 4 focuses on mechanisms acting on policymakers who are not familiar with

the detail of tax treaties, in chapter 5 the emphasis is on the epistemic community of

international tax professionals who are at the heart of the international tax regime and of

bilateral tax treaty negotiations. Through interviews and participant observation at

international meetings, it demonstrates that community members share a set of ideas about

tax treaties that differ from those held by rapecialist actorsThey favour ax treaties not

because of any immediate impact on investment flows, but becaustigbeminate a set of

standards thagtmbody an acceptable and responsible wagx multinational companies.

The chapter argues that community influence can happenthrougt eac hi ngdé ci vi |
and through the influential position acquired by community members through their mastery

of complex, interdisciplinary technical knowledge.

Part two of the thesis theestsfor the influence ofhesemechanismsisinga mixed

methods approacto case selectignwhich is séout in chapter 6. Four countriase
discussedbeginningn chaptei7 withthe UK during the 19704t signed a large number of
treaties innstancesvhere it was @apital exporterwhich were generally wepiredicted by

a guantitative model of competitioRore usually interpreted ahowingcompetition
amongcapital importingcountriesthe evidence in this chapter supports a reinterpretation in

terms ofcompetition amongapital exportes.

Zambia is the focus athapter 81t had a much greater propensity to conclude tax treaties
during the 1970s than predicted by the quantitative modgbtiatingcomparatively
unfavourable agreements that undermined its other policy goals. Archivaltaraew
evidence suggest that this resulted from the pursuit of inward investment by civil servants
and political appointees with little capacity to understand the nature of whavéney

signing up toln contrast, bythe 2000sZambia had a loweathanexpected propensity to sign

treaties. While at this point it had developed a tax specialist bureaucracy who understood in
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detail the impact of tax treatiesd sought to make them consistent with international
standardsthese officials were blocked by veaitayersin the treaty making procesgho
were concerned about the fiscal cadttax treaties

Finally, chapter compared/ietnam whichsigned many more treaties during the 2000s

than predicted on the basis of competitive pressum@Cambodiawhichsigned noneat all

A key difference between the two countries was the importance of corporate tax revenue for
future government income. In Vietnamyenue from the very large statened enterprise

sector dwarfed tax receipts, meaning that the tax costsaties were not considered until
businesses began to challenge the #Thex admini
investment promotiodrive ofthe 1990s gave wagt the turn of the centutty the priorities

of a specialist bureaucracy keenensure that even the smallest investor was covered by a
tax treaty, but unwilling to apply the treaties in ways that woulchbstbeneficial to

investorslin contrast, in Cambodia, a comparatively low level of tax revenue as a share of
GDP and an abseaof stateowned enterprisemeant that the potential costs of concluding
treaties deterred the country from signthgm despitesignificant pressure from other

countries

Chapter 10 then offers some conclusions from this evidence. As well as examining the
implications for literature otax, diffusion and epistemic communities, it refleon the
lessons the governments of developing countries and other stakeholders might draw as tax

treaties come increasingly under scrutiny.
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Chapter2 International fiscal relations

2 International fiscal relations

International tax policy, like any aspect of tax policy, lies close to the
beatingheart of nationlasovereignty

- David Rosenbloom, former United States treaty negotiator

With a few notable exceptions, taxation has rarely been treated in its own right as an

empirical subject of international relations, or of the subfield of interratjoolitical

economy>Yet O6f i g9d &lt sODq ¢ iaario@chumpeteeand Chavles §iflyhhave
recognised for a century that tax is an i mpo
characteristics, and hence that it has the power to helpiexipe development of those
characteristicd. Tax is an enabling condition for the modern state to exist, not merely to

fund it, but also to cement its relationship with its citizens. Furthermore, the power to tax,

and the exercise of that power, areimiefy characteristics of the modern stategroup of

6new fiscal sociologistsdéd posit fia new theor

societyods inftastructural power. o

If taxation is so fundamental to understanding the stdtdlows that it is also fundamental
to understanding thelationsbetween state$Ve need look no further thame of the
foundational texts of realist international relatiohsomasHo b be s 6 lwhkichi at h an,
ascribes to the sovereign:
the Right of making Warrenal Peace with other Nations, and Commaealths; that
is to say, of Judging when it is for the publique good, and how great forces are to be

assembled, armed, and payd for that end{alel’y mony upon the Subjedtsdefray
the expenses theredf.

The gate must be able to tax if it is to perform its main function, safeguarding the security of
its citizens. It is no coincidence that the introduction of the corporate income tax, the main

subject of this thesis, is intimately ked with war in many courigs®

lRosea b | 00 m, AfiWhereds the Pony? Reflections on the Makin
2The exceptions includealanThe Of f shore Wor |l d. : Sovereign Market s, V
Millionaires; SharmanHavens in a Storm: The Global Struggle for Regulation EcclestonThe Dynamics of

Global Economic Governance: The OECD, the Financial Crisis and the Politics of International Tax

Cooperation Rixen,The Political Economy of International Tax Governgri@etsch and RixerGlobal Tax

Go v er n a at¢sérong witkhit and How to Fix.It

8Schumpeter, fAThe Cr i €dersionoCapitdl are EtFcpean [Batea, A.0A4990 Ti | | vy,
‘Martin, Mehrotr a, and Prasad, iThe Thunder of Hi story
Socioloyy , 06 14 .

5 Hobbes| eviathan 134.Emphasis added.

6 Seligman,The Income Tax: A Study of the History, Theory, and Practice of Income Taxation at Home and

Abroad
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Beyond financing, tax is also about sovereignty. The lines of the anamabigmatiqueare

often drawn frooMaxWe ber 6s definition of the state as
monopoly of the legitimate use of physical force within a given terr@bBut the state also

claims a monopoly on taxation. As Douglass North suggests, the state may be better defined

as, fan organization with a comparative adva
area whose boundaries are determined by its powax twonstituents? The struggle to

retain and even define this o6fiscal sovereig

taxpayers is what motivates this thesis.

This chapteaims to take a broad view that sketches out the empirical ane@mwiatioral

tax relations. The next two sections build up a picture of the subject matter of such a study,
beginning bytracingthe national origins of fiscal sovereigntgnd a corresponding

international fiscal anarchproblematiqueThree dimensions dfiternatbnal fiscalanarchy

are highlighted: tax competition between states to attract investment, dogftietims to

the right to taxhe multinational tax basandcommercialisation of sovereignty by tax

havens, which prevents other states from enforcirig tdvelaws The chapter then
introduceghreetypes of norstate actor into the analysis: multinational companies,
international institutions, and civil society. Finallie NorthSouth relations of international

taxationare briefly discussed

2.1 The socidogy of fiscal sovereignty

The term 6fi scal sRudoif®oldshgidwth oo raisgiem a& teads tvhiatt h #
of the state lies in association for the purposes of defence and to meet common fiscal

needsy Thefirst manifesto on theubject is hé contemporary Josefthc h u mp @risie r 0 s

of the Tax StatéAccording to Schumpetefi,t he f i scal hi story of a p¢
esserial part of its general histoyTaxation § not only a useful lens through which to view

political ard socialevents, but also playscausal role in those eveftsVhile Schumpeter

and Goldsheid may have been the first to explicitly emphasise the fiscal part of their story,

others before them had recognised the importance of taxation for any understanding of the

state. According to Edmund Burke, writing aboutposgt v ol ut i onary France,

of the state is the state. In effect all depends upon it, whether for support or for

reformation. 0O

"Weber , AThe Professioni3nd Vocation of Politics,o 310
8 North, Structure and Change iBconomic History21.

°Gol dscheid, AA Sociological Approach to Problems of P
WSchumpeter, AfiThe Crisis of the Tax State, o 100.

11 Burke,Reflections on the French Revolutidi0s.
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Schumpeterds argument ran as sfedmdre@amndsnore As war
European princes to face financial difficulties in th& &Ad 19" centuries, they turned to

the estates they governed to finance the war effort, and in doing so a public financial realm
came into being, sewatratfei famare g:h et lpa i tcaexd ss
end of the first world war, Schumpetesiced the development thfe Austrian tax statéut

argued that ifaced a crisishurdened by war debts arehching the limit of its taxing

capacityas it struggledd repay them? Others, writing subsequently, have characterised the

tax stateds evolution into the oO0fiscal state
sustainablyon the strength of its reliable revenue streand hence its greater financial

capacity to react to wars and other emergeriéies.

The 6émilitaristoé fiscal sociology account is
devel opment . I n Norbert Eliasé history of st
by two mutually reinforcing mnopolies: military force coerces the payment of taxation,

which in turn funds military forc#Char |l es Ti |l |y e siphisfanmeus on EI i
a c c o un twaonhadeithe stabed

Where did the money [for warfare] come from? In the short run, typifraim loans
by capitalists and levies on local populations unlucky enough to have troops in their
vicinity. In the long run, from one form of taxation or anotHer.

Income tax, the focus of this thesis, was introduced in the UK in 1799 to fund the var wit
Napoleonic France, and continued to be tied explicitly to war efforts right through to the

First World Wart® In the United States, too, federal income tax was first levied by Congress

in 1861 to fund its efforts in the civil wafWars also playedam®l i n t he i ncome t :
introduction into France and Austria.

The next stage of the account runs as follows. Extending the revenue base to more powerful,
wealthy citizens who may up to that point have been insulated from the burden of coercive

taxation creted two imperatives: the establishment of administrative institutions to collect

and manage the revenue separately from the p
a social contract with these new taxpayéiko collect taxes from these groupse thler

relied on their consent, a shift characterisedisk Moor e as being from 6&éco

2Schumpeter, AfiThe Crisis of the Tax State, o 116.
B¥Moore, fiBetween Coercion and Contract: Competing Narr
14 Elias, The Civilizing Process

15 Tilly, Coercion, Capital, and European States, A.D-499Q 85.

BHMRC, fATaxation: A Brlhelrcdme Max:sAtSiy ofyhé HistoByeTheony, mred Practice

of Income Taxation at Home and Abroad

“Library of Congress, i Hi s t oTheyincamie Tatx: A Study & thé Histooyme T a x 0 ;
Theory, and Practice of Income Taxation at Home and Abroad

18 Seligman;The Income Tax: A Study of the History, Theory, and Practice of Income Taxation at Home and

Abroad

¥YBrautigam, Al ntr oduBcutiilodni:n gT aixnatDeovne |aonpdi nSgt aCtoeunt ri es . O
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6cont r act Alal66centus Awstria, forexample, Schumpeter desstitwav the
estatesod contributions to t hexpedaidnefsame of t he
capacity to influence both the distribution of the tax liability and the use to which the tax

revenue was put.Evidence shows that a higher tax burderanalite leads to policies that

favourit, and a higher tax burdeningenemld ds t o a more democratic
the long run, democratisation only occurs when rulers come to rely on citizgtianore for

their means of rulé,according to Tilly??

The militarist account is only one lens through which to viewdtheelopment of the fiscal

state. Others have situated it within the deterministic sweep of economic and social
modernisation, the path dependent emphasis of institutionalist theory, or have emphasised

the role of elite and, later, popular cons&ith e wo nfei scal soci ol ogi stso
itaxation is central not only to tHH&hest at eos
point to emphasise here is that, becaagation isintegral to the development of state

citizen relations, the fiscal agponent of sovereignty e&n essential part of any storythg

development ointernational relationsespeciallyoné hat recogni ses that b
the state, and the state made.vwarThe state needs tax revenue to safeguard the security of

its citizens, but the act of taxation is also part of the social construction of what the state is,

of its sovereignty within a given area. The next section further considers the implications of

this perspective.

2.2 Describing the fiscal anarchyproblematique

Asthe previous section outlined, the fiscal mo
characterised through two interrelated dynanm
objectives and its financial capability, and the constructicnstéitecitizen saial contract

founded on the st at e &xboth rasenstadsaffectivelylegyght t o | e
tax according to their a i s o nwhidhbie & giolhal economgreates a kind of fiscal
anarchyproblematiquePeggy Musgrave, author of several warkshe tax literature

interrogating this question:

2Moor e, fiBet ween Coercion and ComnhdaGbveCo@iRedeiong LEai 1
and Revenue

2l’Schumpeter, AThe Crisis of the Tax State.o

2Ti 11y, AExtraction and Democracy, o0 174.

ZMartin, Mehrotra, and Prasad, fAThe Thunder of History
Sociologyqg; iBmxutoidggami oM:ui Tax aatgi om Dred eStoptieng Countri
Underdevel oped Countries Learn to Tax?o0

2AMartin, Mehrotra, and Prasad, fAThe Thunder of History
Sociology, o0 14.

25Tilly, TheFormation of National States in Western Eurog2.

25



Chapter2 International fiscal relations

it is likely that in the abence of cooperative agreementeuntries will exercise their

entittements in a way to serve their national interests and that thesestatmay

conflict with each other and with standards of imation egity and allocative

efficiency?®
Musgrave forms part af long tradition of advotasfor a formalinternationatax authority;
whose proposals have failed to gain traction becaube atrength of feeling about fiscal
sovereignty’’ Yet there is a substantial amount of cooperation between states, justified on
the grounds of théscal anarchyroblematiqueThis section considers three aspettter-
state competition for mobile famts of productioninter-stateconflict over the tax base of
transnational taxpayers, and the international constraints on tax administratieright of
the commercialisation of sovereignty by tax havémgach casestates have chosen to
establisls o me degree of cooperation in response t
natured6é on their ability to exercise their o

One way to construct the role of téxa ininternational relationg/ould be tdbegin at the
national levelexamining the domestic pressures that, combinedthélntimate role of tax
in statecitizen relationscreatestates imterests in international tax relatiorut this thesis
takes astructural perspective, recognising thationalpreferenceslevelopwithin an
international systerff Indeed, if economic factors can cross borders, it is hard to think of
fiscal sovereignty as absoliffeAs Alison Christians writes,

[1]f tax sovereignty means anything, perhaps it is the idea that governments have a

nonexclusive right to decide through political means whether and how to tax

whatever activity occurs within their territories and whomever can be considered to
be their fipeople, 0o and that they recognize a

When developing thewwn international tax systems (that is, their domestic law as it

pertains to multinational taxpayers) in the interwar years, states were already constrained by

the way in which their laws might interact with those of other countara$ this was one of

the main motivating factors behind their first steps at international tax coopétation.

Western states made explicit efforts to copy

countries emerged from colonialism with a facsimile oftheaoli ser 6 s%t ax systen

®Musgrave, fASovereignty, Entitlement, and Cooperation
Z"Tanzi, iGl obali zati on, Technol ogi cal Devel opment s, an
Competitonand nequal ity: The Case for CaiehahnhgT&apGoaérnadbed
Tax Competiton Musgr ave, iSovereignty, Entitlement, and Coop
filnternational Tax Coopedation and a Multilateral Tr ea
28\Waltz, Theory of International Politics

P®Kaufman, AFairness and the Taxation of International
30 Christians Sovereignty, Taxation, and Social Contrak2.

31Gr aetz and OO6Hear, AiThe &6O0Original Intentd of U.S. I nt
2Keen, AfTaxati orA@aidn ®;e vide llcpnga@axnA Study of the History, Theory, and

Practice of Income Taxation at Home and AbroadBr aut i gam, ABuil ding Leviathan:

and Governance. 0
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Theinternational environment n  wh i ¢ h st aavefared taanot besrgdscede ms
to a purely legadnd economic one, becausesitiso composed of ideas. Indeed, these ideas
incorporate beliefs abothelegal and economic ostraintsof anarchyformed

intersubjectively iran international environmerwhich in turnconstructstateinterests®

The notion that ideas about the economic world are a part of the causal story of international
economic relations has become a cerénaét of international political economy
scholarshipwhereconstructivist accountisiclude work on how changing ideas about

monetary policyc api t al account | iberalisati,and, the 0
indeed international cooperationthre fight against tax havertsave led to changes in

policy that cannot be explained by material factors atbméis chaptewill largely consider

such matters from the perspectivelod state as a unitary actor, while chapteasd5 will

return to the questionofn di vi dual actorsd ideas and prefe

2.2.1 Tax competition between states

Governments need revenue. On average, OECD member states collect taxes amounting to

34 percent of gross domestic product, while in developing countries the equivalent figure is

half that amount, reflecting a lower level of taxable capacitlijyiwtheir economies, and the
availability of oO6rentd income f rantheothert ur al r
hand, what tax they do raise tends to come disproportionately from multinational in¥estors

But governments have other prioritidsgt may conflict with the taxing imperative. This may

include making side payments in the form of tax reductions to constituencies on whose

support they depend: there is evidence of an association between corporate political

contributions and tax reductie®® Some governmentsay also bédeologically committed

to a smaller staté&.

One of the most important concethat may conflict with the imperative to tesxthe desire
to stimulate investment and growth in the national economy. Tax need not negbssarih

negative effect on either, but governments must take into account the behavioural effects

33 Finnemore and Sikkinkj | nt er nati onal Norm Dynamics and Political

States Make of |t The Sodical aCemstn gqatei @riP aWeandd,d Wisk 0P a
World of Their Making: An Evaluation of the ConstructivistCriti¢ i n I nt ernati onal Rel ati o
34 For exampleAbdelal,Ca pi t al Rul es. : The ConBestuctfildol lodwiGh@ ba@abt F
Norms How the Search for a Technical Fi xCalpn d earl mil deeda st. h
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35 Prichard, Cbham, and Goodallhe ICTD Government Revenue Data&enochietto and Pessino,
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resulting from the i mpact of taxation on tax
the incentive to work and invest, increase the incentive to avadanle taxes altogether, or

encourage mobile economic actors to seek out less onerous tax regimes. These effects are
captured in what is widely known as the oOLaf
raising the tax rate further can actually reelthe total revenue raised, because these

behavioural effects reduce the level of economic activity to be f&xed.

While some of these incentive effects occur within each state regardless of the conditions
outside, the effect of taxation on mohiigxpayers is to create strategic interactions between
states, known adax competitiod A large number of studies have attempted to model how
corporate income taxation in the host state affects inflows of foreign direct investment
(FDI). Metaanalyses ofhese studies find thatome pointincrease in the corporate tax rate
reduces FDI inflows bgither thregoercentor 1.7 percent? For developing countries,
however, there is somezonometrie@vidence that lonterm investment may not be
responsive to tation, and especially to tax incentivdn surveystoo, international

investors in developing countries tend to cite other, more fundamental factors such as
infrastructure and education above taxaffoiwhere investment into developing countries is
sersitive to tax competition, it magrowd out domestic investment, and may be of a
6transitoryo, footl oose kind that dndes not b

technology transfegr forward and backward linkagés.

Despite these limitatian ax competition is not merely a descriptive theory: it is a powerful
idea that influencgpolicy. There is an influential view in public choice economics,
originating with Charles Tiebouthat competition between states for mobile factors of
productionis desirable becausewill lead to the optimal balance between the provision of
public services benefiting those factors of production, and levels of taxation levied on
them?® Converselypthers argug¢hat states should cooperate to limit tax competjtighich

if unmitigated leads to inefficient outcom®s.

BWanniski, fATaxes, Revenues, and the o6Laffer Curve. 00
®¥Mooi j and Eder veesnt,i ciiGoirepso:r aAt eR eTaadxe rEdlsa Gui de t o Empi r |
Heckemeyer, AFDI -8nhddYyawrwration: A Meta

40Kinda, The Quest for NoResourceBa s ed FDI . : D; ®@man ®oliey Somidetitton fer Forefgn

Direct Investment: A Study of Competitamong Governments to Attract EDI

“Ki nuthia, fADeterminants of Foreign Direct I nvestment
Il nvestor Motivation Survey Conducted in the EAC. O
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Thereis, consequentla broad consensus in the literature confirming strategic tax
competition between governmenft<orporation tax rates, for example, have fallen
consistently since the 1960s, ehburgeoning tax incentive regimes can be seen both in
developing and developed countries, in spite of consistent advice from international
organisations that such competition is unlikely to bring investment tfa@ispter 4 will
consider in more detdihe nature of this strategic interaction, anddetrminants of

countries6 responses to each otherés decisio

In sum, states can chooseetcercise their sovereign righttax as muchsthey like in

principle, butin practie the logic of tax competition suggests that they must engage in

strategic interaction, enforced byobile corporate capital and higicome labouf! As

capital has become more mobile over time, states have come to take this much more into
accounfengaging in what some have®Theddeaofitaxbed as
competition, potent in political debates as well as economic degising, is sustained

regardless of the shaky evidence thatingswelfaregaing especiallyto developng

countries

2.2.2 Conflicting claims to the tax base

When a taxpayer has a potential tax liability in more than one state, what haghegpslf

claim the right to tax it? This is not an abstract propositionpbatthat supporte

livelihoods ofthousads of tax professionals in governments and the private skater.in

this thesid discuss the autonomous logic of this proljl&sere | describe .iStates have
severaloptons 0 mi ti gate the O6doubl e t wleavtheond pr ok
conflictunresolved 6 Juri di cal 6 doubl e t ax ataiedtwiccoccur s
ontheame i ncome by different stat es, whil e o6ec

same income is taxed twice in the hands of different taxpayers.

Becaus they incur all the costs when they act unilaterally to relieve double taxcHjuital
exportingstateshavenaturallypreferred a more coordinated approach, based on bilateral
treaties and multilateral guidelines and noffifscom their perspectivehis achieves a

%Genschel and Schwar z, iTax Competition: A Literature
46 Keen and MansouRevenue Mobilization in St®aharan Africa: Challenges from Globalizatjokuerbach,

Why Have Corporate Tax Revenues Declined? Another, Ikdelam ard AbassA Partial Race to the Bottom:

Corporate Tax Developments in Emerging and Developing Economies

“Mosl ey, fHRoom to Move: International Financial Market
48 Klemm and AbassA Partial Race to the Bottom: Corporate Taxvempments in Emerging and Developing

Economies Pl ¢ mper , Troeger, and Winner, AWhy 1 s There No |
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number of benefits over the unilateraltihrads.lt more comprehensively eliminates double
taxation, because states can negotiate consistent rules and definitions, and put in place
dispute settlement procedures where there are outstanding differences of interpretation.
More importantly, it sharethe cos of double taxation relief between states as a result of a
negotiated outcome: if one countmost likely the netapital exportgrconsiders the

revenue it has sacrificed through unilateral relief to be too great, it can negotiate with other
countries ® have them take on some of these costs, by accepting curbs on the extent to
which they can tax investors from the first countritis may bethe real function of

international double taxation negotiatidfis.

If states have a prior preference for relievitoyible taxation in a coordinated way, the result

would bea distributional conflict, of the typefreer r ed t o by battlewwieghet heor i s
sexef In this gamerultiple stable equilibria exist, with different distributional outcomes,
becausearticipantsprefer to reach a cooperatigatcomeeven if it is not the agreement

from which theywould benefit the mostt According to this analysistateswill accept a

given settlement if thanticipatedabsolutewvelfare gains from increased investment and

trade exceed the fiscal c83his presumes that states have a prior preference for relieving

double taxation through a treaty, an assumption that should logically break down in the case

of a country that is overwhelmingly a capital importer, negotiatiitly &/capital exporter

that relieves double taxation unilaterally.

Two conceptual dichotomies are commonly invoked when analysing this situation. The first
iswhat tax professionals call 6sourced and Or
taxincome earned by foreigresident taxpayers if its source is within their borders, and

conversely they may claim the right to tax the foresgnrce income earned by their own
residentsWhenexportingcapital,countriesgain revenudrom taxing their outard

investors on a residence basis, whiital importingcountriesgain revenudérom taxing

inward investorson asourcebasism t he absence of internati ona
state bears the cost of relieving double taxation, and interahtonble tax negotiations

shi ft revenue from 6sourced to O6residenced c

The second dichotomy is betwevo conflicting economic principlegCapital export

neutralitypmeans thaan international nve st or 6s return on a given

®Dagan, AThe Tax Treaties Myth.o

51 Rixen, The Political Economy of International Tax Governgrieadaellii Game Theory and I nstit
Entrepreneurship: Transfer Pricing and the Search for
2Ri xen and Schwar z, AfBargaining over the Avoidance of
Treati eso; BecKexusandf FGespor &fT@déel ncome Taxation and N
AiDo We Still Need Tax Treaties?0
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the same whether it is made in the domestic market or any given overseashiarket.
achieve this form of neutralityhe country of residenagaust levy a worldwidéax on all a
multinatiorfalr @&omp amainéviile soarte@auntries must keep the
effective tax rate they levy below that of the residence country. The latter then grants
outward investora deduction frontheirtax liability, or acreditagainst itfor thetaxes paid
akroad so that in effect they pay the same amount as if they had earned their income at
home In contrast, nderé&apital import neutralitfy returns on all investments in thest
market are taxed equally regardless ofrtbdgin. This requiresaxationby the country of
sourceand a corresponding exemptionthg country of residenaef i n Voeegyt or s O
sourceincom¢ a Ot er r i t aThe mdidénce cauntry myas dnlg time income
generated within its own territorizconomists have genelsahrrived at the view that capital
exportneutrality produces thegatest total net welfare gajnghile worldwide taxation also
createsa more equitable outcome for taxpay®&ras we will see when we turn to

developing countries, it does not performwse | | in taemsoaf equnt gob.

In the prevailing analysis of international cooperation to resolve the double taxation
problem, thedistributionalpolitics of international tax rules are too complex to resolve at
multilateral level. The system ali@ states toesolve the conflict between capital importers
and exporters at bilateral level, with agreement reached more easily at multilateral level on
other aspects that are not characterised by such a strong distributional toAflibtancy
Kaufmanargues:

What is it that has kept us fromchieving greater internatiah cooperation in

substantive tax matters? A good bet is that the stumbling blocks have somewhat less

to do with economic analysis and more to do witlriotss sovereign actors'
percepions of the fairness of the diditition of the tax base internationaffy.

The intensity of the conflict between states is reflected in the growing number of disputes
that take place within the framework ,of bila
through which states negotiate on issues not clarified when the treaty itself was negfotiated.

There were over 2,500 open disputes between states at the end &f 2014.

The nature of distributional conflicts in international taglsoevolving a producof
shifting economic power and of changesha nature of the global econoniyhe

agreements at multilateral level do also have distributional implic&i@opeint | will revisit

*Musgrave, fACriteria for Foreign Tax Credit.o

Grubert and Mutti, ATaxing Multinationals in a World
Neutrality Obs ddxaidnefForeign Muestngent dngome; an Economic Analysis.
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when | consider the NortBouth politics of international tax institutionslow)andhave

been reached largely among OECD member states. While some OECD states are
predominantly capital exporters within the OECD, and others predominantly capital

importers, all are capital exporters with respect to the rest of the Bortee energing

economies have begun to argue that their large, dynamic and relatively untapped markets
place them in a distributional conflict with countries that export products and services to

those market® They consider that currentultilateralrules undervime the contribution of

their markets to value creation, and hence deprive them of tax revemtreermore,

international tax rules that originated in the 1920s do not deal well with economic activity

that is based on trade in services and intangiblegg@rdi countries with servidmsed

economies have different interests to those that are comntoditg e d. The current
emphasis on physical presence as the yardstick of taxing rights tends to disadvantage service
importers, who have begun to agitfdea change in multilateral rulé€SNeither of these
distinctions is identical to the traditionzdpital importer/exporter axis that is the theoretical

and practical foundation of international tax rules.

States are therefore in conflict with each othwer themultinationaltax base. If each state,

acting in isolation, were to tax crebsrder economic activity at its preferred rateiltiple

taxes imposed by multiple statms the same incontraight become too onerous, stifling

trade and investment. $tates act in isolation to alleviate it, the burden fallsettapital
exportingcountries. It is more difficult to see the incentive for cegtital importing

countries to agree to take on some of the burdettheir tax systems, and their identites

tax states, have developed in an international system where cooperation over double taxation
is a normativeamperative Cooperating to alleviate double taxation is what a modern fiscal

state does.

2.2.3 The interaction between tax competition andlistributional conflict

Models of bargaining betweeamapital exportingand importing countries tend to assume that
each stateds aim is to maxbomeérswstorstssast®har e of
raise more tax revenwehile preventing doubleakation®! Literature on tax competition

focuses orstrategic interactiobetween countries in capitahportingmode® There is little

¥see, for exampl e, Uni t ed NatteritoAtesanderiT@melkpiEdclesyon dhd act i ces o
Smith, AThe G20, BEPS and the Future of International
60 jao, Taxation of CrossBorder Trade in Services: A Review of the Current International Tax Landscape and
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consideration of how bargaining and competition interact. In partidadagusehere is &0
strongpressure for compéibn amongcapital exportingountries, their motivation for
engaging in tax bargainimgay not primarily be to maximigéeir owntax revenue, but

rather to minimise the taxes that can be levied on theitinational investorabroad This
reduceghosef i r globabeffective tax ratdeyond just the taxes that they themselves.levy

Because the tax cador invesors in a worldwide tax system adetermined by the home

state, such systenoseatetax competition between home stat@h e n a c oastors r y 6 s i I
are competing in foreign markets with firms from other countries, they will be at a
disadvantage if thossompetitor firms have lowesverall effective tax rate3his

competition between home states fhuatherintensified as capital becomes morehite,

and entire multinational companies can now move between headquarters countries, seeking
out more favourable tax treatment of their worldwide incé#ighe result has been place

capital exportingountries in competition on the basis of the worldwide effective tax rate

that their resident firms incur, which is a function of three things: first, their corporate tax
rate; second, thx baseon whichthat rateis applied which mosttountrieshavereduced

by replacing their worldwide tax systems with territorial ones in which foredgmce

income isnottaxedat alt®* third, ther bilateraltax treaty networks, which reduce the

effective tax rate on multinational sé6 foreig

The UK, for xample, has fundamentally restructured its approach to taxing UK
headguartered compani es6 oroeonlghyeeducimgitsof i t s ov
corporate tax rate, but lshrinking the tax basey largely exemptindoreign-source profits

from tax in the UK®® This policy was explicitly justified by the government as a move to

attract and retain headquarters, with firms such as WPP relocating on paper to Ireland, and a
number of US firms relocating their registered headquarters to tHé The US

international tax system is one of the few that still taxes firms on a worldwide basis, but it
allowsfirms to stockpile profits offshore, rather than repatriating them to SeMbiere they

will be taxed. The U®as struggled to prevent its own firms frperforming corporate

inversions, which areax-motivatedmergers with foreign firms in order to claim residency

in arother countryso that those stockpiled profits can be returned to shareholders without

8Voget, iRel ocati on of Headquarters and International
64 PWC, Evolution of Territorial Tax Systems in the OECD

65 Matheson, Perry, and Veuriterritorial vs. Worldwide Corporate Taxation: Implications for Developing

Countries

%Mar kl e and Sh&€olWaltfrgr Comp@rossns of Corporate | ncome

33



Chapter2 International fiscal relations

paying the 35 percent US tax rate on tiéifhere kas, for some time, been a debate over

whether the US should move to a territorial tax system to resolve this inipasse.

Because of this interaction, neither the Oba
Oprisonerdés dil emmad of tax competition, are
capital exportingstates in a tax negotiation asoin strategic mteraction with other states,

the aim of alleviating double taxation blurs into the aim of reducing single taxation

altogetherThis is particularly the case when ttepital exportingstatehasa territorial tax

system that exempts overseas profits franthier taxation, becauge that situationany

gains from a lower effective tax rate in the host couatgrue directly to multinational

investos. Firms that are not taxed by their home state on their worldwide income are

demonstrably more responsivetéx changes in host states than those under worldwide

taxation®® In that situation, dr the capital exporte¢hetax treaty beconsa means of

reducing the worldwide effective tax rate of their resident multinationals, while for the

capital importeit becomes a geographicalgpecific tax incentive for inward investors from

the treaty partner. Thet ax treaties mythé already obscure
distribution of the revenue base between source and revenue countries. That debate may tu

out to be a further distraction from yet another role of tax treatieieh is as tools of tax

competition, the benefits of which accrue to multinational investors who largely did not face

double taxation in the first place.

2.2.4 The limits of administrative power

A state may claim the right to tax a person in principle, either because they are one of its
residents, or because they earn income within its borders. But there are practical constraints
that may prevent it from exercising that right, and thesstcaints have shaped the
development of international tax norms to déf€he two biggest are these: first, how can a
state tax an entity with sources of income in multiple countries, if it c&most whether or

notthe entity has given an honest accanfrits global financial position? Second, how can a

%Kun, MACorporate InversionandTEeohamiecpl mpl o€afTaens Cor
68 Mullins, Moving to Territoriality? Implications for the United States and the Rest of the World

S|l emrod, iTax Effects on For ei-fgudenbefroneacGrosSlountvyye st ment i n
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Territorial vs. Worldwide Corporate Taxation: Implications for DevetapCountriesScholes and Wolfsogo

as far as to hypothesise that an increase in taxes in the host country would actually increase inward FDI from
businesses taxed on a worldwide basis, since the increase would have no impact on these businesses, while

domestic investors and those from territorial tax countries would experience an increase in tax costs. Subsequent
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state force a foreign resident to pay tax on
the foreign resident no longer has any income or assets in thatistateGnditionof pure
anarchy, st@swould bepowerless to surmoutitese difficulties

The solution has been to develop a set of international instruments through which states

share information with each other and cooperate to collect revenue fronbordss

taxpayerd!Based ontheset andar ds, states now share bul k
affairs, make requests from each other for more detailed information as part of tax

i nvestigations, and even collect tax revenue
demonstrates that statesed to cooperate with each other in order to tax according to their
sovereign rights.

Such cooperation naturally creates an incentive to defect, since in refusing to cooperate,
jurisdictions can attract business from citizens who stand to lose fromooération.

Ronen Palan describes such actiars tomreer¢éa | i sati on ofbystate sov
which a jurisdiction offers residents of other countries the opportunity to adopt its

nationality, attracting them with the benefits of an attractive taxegvithout actually

moving physically to that staté By becoming, on paper, a resident of this new jurisdiction,
companies and wealthy individuals can exploit the international tax rules put in place by the

states in which they operate, by which thaking rights are curbed. In other instances,

companies and individuals use the commercialised sovereignty of tax havens to conceal their
wealth behind a veil of secrecy that cannot be penetrated by the tax authorities of the

countries where they are reaflyesent.

Whenpowerfulstates choose to challengigch behavioyrthey usehe rhetorical threat of

brute force to pressure jurisdictions to change their tax rules against thefiosuied on
reputational damage as well as the threat of retali&tibar example, in 2009, G0

members threatened countermeasures against states that did not comply with certain tax
standard$* A number of individual states, including France and Brazil, maintain blacklists
of tax havens, users of which are penali®dd.2012,the United States went one step

further, unilaterally forcing foreign banks to disclose information on any US citizens among
their clients, again with the threat of sanctions against those Bahlksf these measures

require soméransgressn of fiscal sovereignty, by interfering in the sovereign right of

"L For example, th€onvention on Mutual Administrative Assistance in Tax Mattersnerly an OECD/Council
of Europe instrument but now open to all interested jurisdictions.
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other states to determine how people within their borders are taxed. They interfere directly in

the fiscal contract between state and citif@r.this reason, they are hard to maintain

withoutte cover of a normative authority such as
haveoftenfailed because they lacked this perceived legitinfacy.

2.2.5 The interaction between administrative and other challenges to
sovereignty

On the face of it, these challersg® taxadministrationare qualitatively differento the

policy challenges of double taxation and tax competition. In practice, however, this

distinction is far from clear cut. Writers on tax and development are fond of the quoting the
assertion from anld World Bank bookthaffi n devel opi ng couistri es,
t ax p’dAdmimisyrativie decisions, such as to focus resources on increasing tax

compliance by a particular group of taxpayers, will have distributional consequences; policy
decisions must take into account the realities of administrative capacity. These canstraint

apply internationally as much as they do at national [@vel.

Let us begimwith the relationship between tax competition and tax administratibiie,

for a large economy, the costs of tax competition may be finely balanced with the

investment gains, famall open economies the benefits from the potential increase in

inward investment through tax competition far exceed the &bElss leads to a form of

mercantilism, in which a small state seekbaost its own balance of tradethe expense of

other® |, by |l owering theoé€Cameraial osefiloseivgnecaq,]
extreme form of tax competition, in which mobile taxpayers are not just offered a low or

zero rate on their income earned inside a jurisdiction, but also the chance tthigiwer

effective tax rate on income earnautsideit, essentially by establishing a fictitious tax

residency?!

For many tax havens, the provision of secrecy, by deliberately withholding information from

the tax authorities of other jurisdictignis partand parcel of theicompetitive strateg§? In

recognition of thisthe OECD originallyusét he t er m édhar mf ul tax c¢omj
umbrella term for its work challenging tax havéh$his proved to be a linguistic owgoal,

since tax competition itseil$ widely endorsed by OECD members, and because it is not

7 SharmanHavens in a Storm: The Glal Struggle for Tax Regulatipb8 64.
"Casanegra De Jant scher , EnphAaisinoriginglt er i ng the VAT, o0 179.
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easy to define a boundary between harmful and legitimate tax competition without placing
some OECD member s t he ms®Thaxwhavens deployedithe coochpa r mf u |
of fiscal sovereignty téend off the OECD attack, an effective weapon because, as Palan

argues, the offshore indusis/bound up irthe Westphalian notion of sovereigsty.

International administrative challenges, tax competition and conflict over the tax base all

converge in oa particular area: international tax avoidance. Here multinational taxpayers
circumvent the intention of one countryéds ta
countriesd6 tax systems, some of which may ex
competition by other statesr loopholes in international tax rul&sTax treaty shopping, for

example usesthe terms of tax treatigbat divide up the tax base, combined wité

advantageous laws of letax conduit jurisdictions such as tNetherlands and Mauritiug

obtain advantages not intended by (at least one of) the treaty signtBdesrdo

Baistrocchi has suggested that developing countries may deliberately avoid enforcing

international tax rules as a form of tax competiffoRecent controversies in the European

Union surround the combination afigressively competitiviax laws with preferential

administrativerulings.®®

2.2.6 Conclusion

As this section has illustrated, fiscal sovereignty may be a defining characteristic of the state,
butto exercise itthe corresponding doctrine fidcal anarchyequires that states cooperate
Theywould be unable to tax mobile factors of production because of a race to the bottom
driven by intense tax competition; crdssrder tradendinvestmeniould be deterred by

multiple claims to tax the same income (although, as noagital exportingstates tend to

act unilaterally to prevent this); states would be unable to enforce their own tax laws because
tax evaders could spirit their incornffshorewithout any way for the tax authority to detect

it. But analysis ofany one othese three problems must consider the interactions between
them, otherwise the problem structure may bespicified.In particular, the case for
cooperation to relieve doubtaxation, already flawed on its own terms, may obscure tax

competition between states.
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2.3 Beyond the state

As the previous section explained, international tax relations need to be understood as a web
of strategic interactions between states of different tyese actionsnay placede facto
constraints oeach othéy s f i s ¢ a | In additiore momstatgantdrsyshape

international tax relations in important ways. This section outlines the role of three:

multinational companies, international organisations, and civil society.

2.3.1 Multinational companiesand corporate income tax

Incorporation confers a legpkrsonhood on companies. It does not confer citizenship,
however. So the fiscal contract between the state and the company is somewhat different to
that between the state and natural people. Put simply, firms are subject to taxation without
representatioin although of course they have considerable power within the political

process? Nonetheless, there is a clear public and political expectation that companies have a

moral responsibility, as ¢porate citizens, to pay tax&s.

In most countries, businesgeay a large number of different taxes, including for example

income tax on their profits, locAimp osed business rates, empl oye
contributions, customs duties, and capital gains tax. They also collect other taxes on behalf

of governmen the two main instances of this beini
withhold from wages (pagsyou-earn) and sales taxes added to the price paid by consumers

(VAT and excise duties). The distinction between taxes borne and collected by congpanies i
conceptually important, but in economic terms it is not clear, since the incidence of all taxes

paid by businesses will ultimately fall on natural people, through lower dividends, lower

wages, or higher prices. Although a lot of energy has been expendassessing where the

ultimate incidence of corporate tax falls in an open economy, whether on labour or capital,

the results are inconclusive, beyond a general view that it falls to some extent &n both.

Corporate income tax is probably the most conteisttax on companies, seen by the public
as the yardstick of corporate tax contributions, and by governments as the most important

item in the tax competition toolbox. It is also the main tax regulated by bilateral tax treaties,

ORichter, Samphanthar ak, a nRBairfi€ld PrigateWealth ad RullibRevemug and Ta
in Latin America.: Busimheshks PowerLaddr frax PDHe tRaecwer o
Shapiro, fABusiness Political Power: The Case of Taxati
91 Numerous opinion polls support this view, see forexal@pleo om, fTax Avoi dance Repl ace
Top of Concerns over Ethics. o

2Har berger, AThe I ncidence of the Corporation Income T
I nci denceoWh®*Aukedraxc htthde Corporate Tax? A Review of Wha
and Maffini, fiThe Direct Il nci dence of Corporate | ncome
Burden of the Corporate Income Tax under I mperfect Con
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hence our interest here. poration tax is regarded by many economists as an inefficient

tax, in comparison to taxes levied directly on the natural people who will ultimately bear its
incidence®® The difficulties of framing a corporate income tax code that minimises
distortions anapportunities for avoidance are equally highlighted by tax lawAjésich

of this difficulty originates from the fact that corporate income tax is levied on an accounting
concept, profit, which has no corresponding tangible basis. The pgofie fcan be

manipulated witHittle real world impactThis matter becomes all the more confusing in a
world of multinational companies, which add an additional geographic dimension to the
accounting concept of profit. In theory, a multinational company is a colheofientities

under common ownership, which trade with each other and achieve synergies because they
operate in a coordinated manner. In practice, evaluating the contribution of each entity to

generating the groupos c odnbfenekindwreanothédt.c o me r eq

The decision takehy statesn the 1920s, and still applied today, is to allocate taxable

profits across countries by treating each entity in the multinational group as an independent
company, investing and trading with otheogp companies as if in a free mark&Tthis

requires disregarding the synergies within the group that might, for example, mean that a
product can be supplied for a lower price by a whoillned manufacturer than by an
independent one. It leads to a sitoatin which a large proportion of crebsrder dividend,

interest, royalty and fee payments take place between companies under common control, and
means that a group can have multiple operations in a single country that are treaties
separately for tax pposesEstimates of the share of international trade that takes place
between companies under common control vary from 40 to 60 péfdéw.alternative

approach, evaluated by the League of Nations in the 1920s and still advocated by many tax
law commenttors, is to abandon the separate entity principle altog&tempanies would

be taxed on their global income, which would be allocated between countries using a
formula that would typically take into accou

physial assets and sales.

% Sgrene n AfChanging Views of the Corporate Income Tax?o;
Deadwei ght Loss of the Corporate Income Taxo; Gordon,
versus Tax Distortions. o
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Group Chaired by Michael Devereux
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The first consequence of thea b sdedisidbroto use the separate entity approach is that it
specifies the form of conflict and cooperation betweamtries®® Common agreement on
howmu | t i n at ipofitsaie to bd attrifged between entities focuses competition on
therate at which they are taxedince companies cannot compete over the méthdtie

primary distributional conflicunder a separate entity approdetomes thatetweernome

and hosstatesrather than between host stald& can consider the counterfactual scenario

in which firms were taxed on their global profits, because this system is applied in a number
of federal countries, most importantly the United States. In the US, thdecomp

distributional impact of the formula for allocating profits means that therernsuttdateral
agreemenon the content of the formula. Instead, each state adopts its own formula, and tax
competition has been most manifested through the choice ofdastthe formula: many

states have moved towards a formula that uses sales only, to incentivise firms to locate
physical assets and jobs within their territ§f¥yWith legal structures and crebsrder

payments disregarded from tax assessments, distrilitionflict follows the lines of how

rich a state is in the three components of the formula: there is no distinction between capital
exporterand importer in this world

In addition to specifying the form of conflict between states, the separate eintifyle

also specifies the role of multinational firms. By concentratingmad&ing processes about

the attribution of taxable profitsupposedly the neutral part of the procesdthin

international organisations, multinational firms can concentraieitifluence hereThey

may bemore able to exercise instrumental power because of their international form, which
brings greater knowledge and more coherent positions than individua) ataddsecause
international organisations are less open to damdsmocratic scrutiny and more

vul nerable to business #nfluence through 6équ

In effect, multinationals also have some power to determine where they pay theif kexes.
rules in placeonfer a degree of room to manoeuvre on multinationgbtgers, which is the
reason they are able to work within the law to minimise their tax payrgrstsifting
profits.!® This has two significant implications for international tax relations, on the

distributional conflict and on sovereignty. First, multioatl firms, as well as governments,

®pPal an, fATax Havens mnof tStea tCeo nBroewr ecrieail g nztayt,ico 17 2.

WBajistrocchi, AThe Use and Interpretation of Tax Treat
Suggests that developing countries may compete over the application of transfer pricing rules in practice.
01 Altshulerand Grubert, fAFormula Apportionment: |Is |t Better

Alternatives?o0

102 Strange The Retreat of the Statéuchs Business Power in Global Governan@ulpepperQuiet Politics

and Business Power: Corporate ContiolEurope and Japan
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determine the outcome of the distributional conflict between states. They respond to
flexibilities in the rules by deciding where they would prefer to be liable for tax, largely
based on their effective tax rate in egatsdiction. For example, Google prefers its sales
activities in the UK to be taxable in Ireland, which has a lower corporate tax rate, and is able
to structure its operations to achieve this reshits determining which of these two

countries is entidd to tax these profif§* Second, because multinational firms have some
choice over whether and how much tabiliyo are t a
enforce their tax policy preferences legadlycurtailed. Thigs an erosion ofie jure

sovereigntyto the extent thamultinational companies can use legal and gleagil

processes to enforce their own interpretations of international tax%tuleslsorestrictsde
factosovereignty insofar es t a admnisidirative capacity may be inagatecompletely to

enforce their policy preferences as expressed through tax laws.

Multinational companies atbusimportant actors in thieown rights in thanternational

relations of taxationCorporation tax is the single biggest area of internatitix

cooperation and conflicthe lines of which run not only among states, but also between

states and corporations. At times, it is multinational firms who determine the outcome of
statestate strategic interactions, either through their structuraleppo t hat constr ain
autonomy to act, or through their ability to structure operations in a way that determines

where their tax liability is incurred.

2.3.2 International institutions

Institutionsi i nvol ve persi stent andndmformal)éhatt ed set s
prescribe behavioural roles, ®bharsdrer ai n acti v
international tax institutions that tackle all three of the problems described earlier: tax

competition, distributional conflict, armiministrative coperation Each is designed with

sensitivity around national sovereignty in mind. Because fiscal sovereignty is of such

fundamental importance to states, international tax institutionsfteredescribed as

6sovermaiegreffwi ngo

Tax competition is perhaps the most challenging of the three dimensions of international tax
relations to address through institutions. T

dilemma, which means it needs enforcement; because such enforcement aoiescint

%Drucker, A6Dutch Sandwich6 Saves Google Billions in 7
WCchristians, fdAHow Nations Shareo; Bai strocchi, iTax Di
Il mplications. 0

WWKeohane, il nternational Institutions: Two Approaches,
107Dietsch,Cat chi ng Capital.: ThelELhi CamefodfaxiTompiehgtPoinn

Geographies of Taxation, o0 243.
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conflict with most statesd claims to fiscal
successful. Both the OECD and the European Union have attempted to stymie tax

competition among their members through the formulation of a code oficiothet focuses

on harmful tax competition, but in both cases these initiatives have been products of a

particular era and have not led to durable institutions that prevent defection. The OECD

formally endorses tax competition, such as over rates, asitav@ahing, focusing only on
6harmful &8 tax competition, which deal s with
consistent with the category of commercialised soverei§fiyh e EUO&s own code o
conduct on harmful tax competition has similarlimta ons, hampered by its

insistence on maintaining vetoes on tax réifés.

The central institution of the international tax regime is the OECD Model Tax Convention

on Income and Capital® Most importantly, the OECD model treaty is the basis ef ov

3000 hilateral tax treatiesegotiated between states. It sets out the areas in which states will
negotiate, and articulates an ideal type negotiated outcome, although in areas such as the
particular maximum tax rates specified, bilateral negotiations mayfraan this outcome.

The OECD model also incorporates various explicit and implicit principles of the

international tax regime. Two sets of standards are incorporated into the model treaty but

al so have a | ife out si de cihgtGuidelinbseanickits ar e t he OC
information exchange standard. It is through the constant updating of the model and its

associated guidance that the foundations of the international tax system evolve.

Some states use alternative model treaties as their negppasition or as a reference point

in negotiations. In particular, a United Nations committee of experts, reporting to ECOSOC,
maintains the United Nations Model Double Taxation Treaty between Developed and
Developing Countrie$! Regional groupings such ttee Common Market of Eastern and
Southern Africa (COMESA) and Association of Scehthst Asian Nations (ASEAN) have
formulated their own models. Many countries have their own national models, only one of
whichi for the United Statesis published. Eachfahese model conventions takes the

OECD model as its starting point, and follows it closely in form and content, down to the
numbering of articles and the majority of wording; they are usually reviewed in the light of
updates to the OECD model.

The OECDno d e | and its associated standards do n

commit to be bound by them through an actual treaty based on the OECD model. The

108 SharmanHavens in a Storm: The Global Struggle for Tax Regulation

1®WRadael li, AHarmful TagyChNmpeattves andt Adva&tacpPoCoali
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number of such commitments is growing, but even beyond that, the reach of OECD soft law
is becaning broader and deeper over titf&Many countries, not only OECD members, use
OECD model treaty provisions and transfer pricing standards as the basis of their domestic
law. Texts such as the commentary to the OECD model treaty and the Transfer Pricing
Guidelines have been referred to by courts as a source of authority even where they do not
form part of the | aw. The appl i otaxaiionlms of t he
also gradually expanded over the past ten years, to cover compliance avitiaitién

exchange standards and new rules on corporate tax&teach of these trends has

increased the constraints on the fiscal sovereignty of countries inside and outside the OECD.
Or, as Al |l i son afpearsitesshift tkerdosus anrsgvareignty towatd
identifying affirmative duty in tax system design as a necessary element of respect for

sovereigHty itself .o

A conventional narrative suggesisit, because states gait reach agreements on

distributional questions in a multilateratsng, they use the multilateral setting to develop
tools that will act as focal points for bilateral negotiations on distributional que$tions.

Such a view implies that these multilateral tools, such as the OECD model and transfer
pricing guidelines, araeutral with respect to distributional questions, but a brief review of
the history of international tax institutions reflects that this has never been thindhse.

1920s, when the first model treaties were developed, business organisations and
govermments struggled to reach agreement as to whether the host country of a multinational
company should have any right to tax at all, eventually reaching a compromise that
introduced qualitative concepts thanteptsharoply
that now underpin the OECD and UN model treaties.

By the 1940s, a difference of opinibadopened up betwedhe Latin American countries

and the Europeansiith the former preferring a model with very few limits on the host
count ry 0 staxéapeasslilt tvas twb model treaties, the Mexico Draft and the
London Draft, which differed primarily in the balance of taxing rights that they allocated,
with the former more advantageous to net capital importing countries. With the founding of
the Unted Nations, there was an attempt to unite the drafts, but agreement could not be
reached between developed and developing countries. Insteadgtmesation for

112 Avi-Yonah, International Tax as International Law

113Woodward, The Organisation for Economic Cooperation and Development
114 Christians Sovereignty, Taxation, and Social ContrekQ.
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European Economic Cooperatjamhich subsequently became the OECD, took forward
work to devéop a model treaty for use by its members, based solely on the London Draft
based on more capital exporfeendly conceptd'® Meanwhile, some Latin American
countries formulated the Andean Model treaty, which allocated all taxing rights to the
capital inporting country, but which was never used outside of treaties signed among the
Andean community, because OECD members refused to use it as a starting point for

negotiationg*®

In the 1970s, the United Nations took up the tax treaty work again, with the creation of an

expert committeavith members from developed and developing countideseview the

issue of tax treaties and developing countries. This committee formulatediteadel,but

this was nowclosely based on the OECD mogdatcepting the core concepts on which it

was basedBy 2013, a third iteration of the UN model had been published, with a growing

number of divergences from the OECD motd&ISome of these amendmsmexplicitly

refl ect t he cregaudingthegpm@driate balancerbetwern source and

residence taxatiott! In 2012, the UN committee also published a document in which large

devel oping countries set o Udcorpoetaxbasei ew on a

through transfer pricingf?

To further underline that the development of multilateral institutions also reflects a
distributional negotiation, developing and developed countries have disagreed over the status
of the UN committee andstmodel treaties, with developing countries seeking to upgrade it

to an intergovernmental body and agreement, and OECD members consistently opposing
this1?®We can see, therefore, that states themselves believe the model treaties to be more
than neutral paits of departure for bilateral negaiions over the distributionf éaxing

rights: the content of multilateral tax institutions influences the distribution of the

multinational tax base.

18AveryJonesi Under st anding the OECD Model Tax Convention: T
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2.3.3 Civil society organisations

Civil society participation has come Inat late to internationax politics, whichuntil the
lastdecadbave interested only businesses and gov
19982003 Harmful Tax Practices initiative, Jason Sharman describes how one civil society
organisation, the Wshington DCGbased Center for Freedom and Prosperity (CFP), was able

to shape the position of an incoming US government administratenCFR importantly,

was not ausiness lobby organisation, but rather one motivated by libertarian idé&logy.

During the 2000s, civil society organisations engaged increasingly with international tax

debates, with the Tax Justice Network (TJN), founded in 2003, initially leading such efforts.
Founded by former tax professionalosomaesi t h dec
and accounting, TIN was able to overcome the expertise gap that had acted as a barrier to
civil society engagement, using the epistemi
space previously dominated by tax professionals in businesseswardrgent:?® TIN was

a membership organisation, and over the subsequent years it catalysed participation in
international tax debates by a growing number of civil society organisations that were not
themselves tax specialists, in particular development N&Os.

Increasingly civil society organisationparticipatedirectly ininternational taxpolitical

processesThe expanded role of the UN tax committee after 2002 created opportunities for

civil society organisations to participate as observers in what were, effectively, international

tax negotiations; the committeeodomancsmdgfaat us was
Development negotiations in 2008 and 2015, processes in which civil society organisations

were already heavily engaged, and at which the politics between developed and developing
countries were thrown into sharp reftéfMeanwhile, civil societ organisations have an
institutionalised role in the OECDOs outreac
participate in its mainstream work, often engaging in matters of deep technical detail, and

directly shaping outcomes in certain ar&és.

It is in thearea of agendaetting that civil society interest in international tax has had the
most visible impact. In developed countries, civil society organisations ranging from the

radical 6éUncutd and 6Occupyd movemewand t o th

124 SharmanHavens in a Storm: The Global Struggle for Tax RegulatdinGs.
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trade unions have seized on the issue of corporate tax avoidance in an era of fiscal austerity,
putting pressure on governments to be seen t8%ntdeveloping countrieshe focus has

been on taxation of multinational investors, especially minorgpanies, in a context of
declining aid flows, increasing capacity bui
such as VAT There can be no doubt that such efforts have brought previously obscure tax
policymaking into the public domain, but therrier to participation created by technical

knowl edge inhibits the effective scrutiny of
begrudging response of tax professionals, governments and international organisations often

highlights a perceived lack of darstanding on the part of civil sociédy.

2.4 Developing countries

The NorthSouth contours of international tax relations have been thrown into much sharper

relief during the last few years, both as a product of increasing tensions between emerging

powers ad the OECD states, and as aid donors anegperrnmental organisations have

begun to focus on 6domestic resource mobilis
development agenda. The development of the tax state inpegtendence developing

countries $ somewhat different to the Eurocentric model elaborated by Schumpeter and his
colleagues. On one hand, the financing of a war effort against an external aggressor is not
generally available as a pretext for asking citizens to make a greater tax camtfi3@in

the other hand, most developing states6 fisc
actors: tax systems are inherited from colonial governments, and further influenced by

donors, lenders and technical assistance providers; overseasvaiggen additional

source of revenue that changes | eadersd ince
ways; tax levied on (and collected by) multinational investors, especially in those countries

with extractive industries, makes up a much laglgre of tax revenue than in developed

countriest*® For these reasons, it makes sense to consider international tax relations from

this different point of view.

Consider tax competition between states. Capivalr developing countries rely much more

on fareign investment to enable them to exploit their abundant labour and land, which one

1295ee, forexamplejou | der |, ifiTax: Trouble to Avoido; @Gl obal Tax
the Worl d. o
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would expect would lead to much more intense tax competition among them. Indeed, the
proliferation of tax incentives and the drop in tax rates over time illustrateseteloding

countries have been engaged in a race to the bottom since soon after independence

encouraged by technical advisétsAs discusseeéarlier, competition among developing

countries is also a function of competition amaegelopedountries, becaes
characteristics of capital exportetiond tax sy

between capital importet&

Turning to distributional conflict, the NorBouth axis throws this aspect of international tax

relations into sharpest reliéffo the extent that the division of tax revenue between states is
considered through a normative lens within this economic debate, this is through the concept

of inter-nation equitya term championed by Peggy Musgra¥éhe essence of

Mu s g r a v e 6 dsatiorohimteznptibrnuegulity is the gains and losses in welfare in the

home (6residenced) and host (O6sourced) count

incorporating both the tax effects and the welfare effects in the economy at large.

Within the OE®, there are different preferences about the balance of taxing rights, which
emerge principally from the pattern of trade and investment flows between member states.
But all OECD member states are net capital and service exporters relative to theheest of t
world, and so their interests are relatively homogenous in comparison to those of developing
countries, which are net capital and service importers relative to the OECD. In the
terminology used by the international tax community, developing countdesoarce

countries, and OECD members are residence countries.

Given this global asymmetry between North and South, the dominant role played by the

OECD in the design of international tax institutions is something of a puzzle. It is evidently
thecasethat he design of its institutions reflects
OECD member statéd’ and yet those institutions appear to have hegemonic $tase

possible explanation for the OECDénsrerpibsi ti on
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was members of what became the OECD that invested first in developing international tax
institutions which became a focal point for subsequent negotiatf@Asvariation on this
explanation is that the policy leadership of the OECD countrieshegsed incentives for
non-members, forcing them to comply with OECD standards if they want to aatgss
benefits derived frorthe international tax regime.

It is notable that proposals for a more 6eth
isse of source and residence tax balance to ol
philosophically sound international tax institution, for example, leaves out the question on

the grounds that it would make it too hard to reach consensus among*8ttespopular
proposal among critics to replace the existi
taxationd6, where a globally agreed formula w

unanswered the distributional implications of such an agreetifal4!

Finally, administrative cooperation between statelrgely an arean which developed and

devel oping countriesd interests are aligned,
cooperation are states in which real economic activity takes@ , whi |l e t he Ol os
cooperation are tax havens and their users. Nonethless are two differences. First, the
asymmetrical nature of economic flows and enforcement capacities means that developing
countriesneed a different form of cooperatito developed countrieBorexample complex

corporate tax structuring &sproblemfor developed countriesvhile developing countries

s u f f e plairf vandlastructures thadeveloped countriesan ofterprevent quite

easily*?In contrast, asapital importes, developing countries need access to information

on multinational investors that may be more readily available to the developed countries in

which they are headquarter€dThe international tools of administrative cooperation

formulated ly developed countries malyereforenotalwaysmeet the needs of developing

countries A seconddifference is thatwhile developed countries hatlee economicpower

to coerce tax havens into cooperating, developing coumttiedack this coercive power
mustpiggy-back oninitiatives designed by other§o obtain information from less

cooperative tax havens, for example, they may need to participate in OECD exchange of
information initiatives that are backed by the threat éf03ountermeasures.
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2.5 Alternati ve theories of policy formation in developing
countries

This section considers how theories focused on domestic interests and institutions may apply

in the area of tax treaties. Three possibilities are considered: democratic politics, special

interest group preferences, and bureaucratic capacity. To begimwithwork on the
political economy of governments®é participat
preferential trade agreements (PTA®sincorporated interests and institutions through the

l ens of 06O0Open GEO&fgowgrnmBnbdl iitnitcesrdes(t i n bil ater
relates primarily to trade and investment promotion, then the same theoretical framework

may be useful in analysing the politics of tax treaties. OEP begins from the preferences of
different interest groups, derived ngirational economic models. It then considers how

national political institutions aggregate these interests, taking into account the influence they

give to particular groups and the way they shape incentives for political actors.

A basic building block ofvork that uses the OEP approach model in which democratic
political |l eadersé economic policy preferenc
constituencies6 preferences: voter s, who ar e
want the provisiomf public goods, and interest groups such as businesses and trade unions,

who seek private benefits for their members and can influence policy through campaign
contributionst*® EdwardMansfield andHelenMilner supplement this by suggesting that an
interndional economic agreement may serve as a tool to reassure the former group in a

general sense that the government has not given in to the protectionist interests of the latter,

given that they may not know about or notice directly the effects of indivichad policy

decisiond*l t may al so serve as a O6credible commit
future government sdé adherence to specific |

programme more generafl/.

The way in which political institutions gnt influence to interest groups and voters is also
clearly pertinent s i B stde is fiot am actor but a repentative institution constantly

subject to capture and recapture, construction and reconstruction by coalitions of social
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of I nternational I nvest ment . 0
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actors ¢ In the nodel formulated by Bruce Bueno de Mesquita and colleagues, political

|l eadersdé6 incentives, including in the area o

o

support from a winning coalition among the
access to powet?® They argue that governments in democracies, who need a large winning
coalition from among the electorate rather than among politically influential groups, will

favour a lower tax rate that allows citizens to retain more of their earnirgsjraging

them to work harder and stimulating growth, while maintaining enough revenue to provide

the public goods that they expect. In contrast, leaders in less democratic countries, who rely
on a small winning coalition drawn from the elite, prefer ty Ieigher taxes in order to use

the revenue to provide private goods, which also compensate coalition members for the

taxes they have paid.

This logic does not work for international tax. Here, the government of a eiapitaiting

country istaxingforeigy compani es who are not a part of t
them without imposing costs on actors it needs in its winning coalition. Indeed, there is little
evidence from the interviews and archival research in this thesis that multinatidsis lo

host country governments directly for tax treaties, even though they may gain tax savings if

a treaty is concludedheir normal route of influence appears to be via their embassy and

thus their home government, captured in Chapter 4 of this thesisntirast, the government

might have concerns about domestic constituencies: voters and organised interest groups.

2.5.1 Democratic politics

Median voter effects may operate in two directions. In general, we expect that the median
voter 6s pr ef eawadinvestmeént sinEedhis creates eamployment, both

directly and through forward and backward linkages in the economy. Job creation is likely to
be a greater priority for left government$As chapter 3 will discuss, it is questionable

whether the infanation available to policymakers in developing countries would lead them

to conclude rationally that tax treaties are an effective way to achieve this; nonetheless, a
solid evidence base is not a prerequisite for political debate about tax policy arnchéntes

In Australia, for example, mining companies used their influence over public opinion to

force politicians to reverse a decision by the incumbent Labour government to raise taxes on

them, after the government indicated that it did not take threatssafres and

“Moravcsi k, fATaking Preferences SeriousMaginwiichLi ber al
6veto pointsd in the treatymaking procesl@medimay give par
Chapter 5. Seblansfield and Milneryotes, Vetoes, and the Political Economy of International Trade
AgreementsTsebelisVeto Players: How Political Institutions Work

149Bueno de Mesquita et al’he Logic of Political Survivatl41,154.

10pPintoand Pinto, fiThe Politics of I nvestment Partisanshi
Il nvest ment . 0
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disinvestment seriously! Conversely, Nathan Jensen argues that at the US state level, tax
incentives are used by governments, even when their effectiveness is questionable, as a

device for claiming credit for inward investmépt.

If there isa prevailingpublic belief that tax treatiesill attract inward investmenthe

median voter effect could create an incentive for governments, and especially those of the
left, to seek to concludiem There is little evidencéiowever, forsuchpolitical debaten

capital importing countries, adidtle if any public awareness of their existence.

Furthermore, it is notable that, in the case studies discussed later in this thesis) iiavas
democracies (1970s Zambia and 2000s Vietnamgthatrnmerd pursued tax treaties most
enthusiastically.

Indeed it is hard to predict which way a median voter effect might push a government.

Because they reduce the tax liabilities of foreign multinationals, tax treaties may

compromi se t he g oedigributenmeaith ahdsprogide public seyicets that

will increase the welfare of the voting public. This revenue effect may run counter to the

prevailing political discourse of domestic resource mobilisation in many developing

countries and sdhe media voter and parties of the laftay bemore concerned that the
government taxes foreign multinationals oOf ai
research commented on their countryds politi
they hadslowed the ratification process. The argument developed in Chapter 5 thus includes

the possibility that political actors may block tax treaties if they are concerned about their

impact on revenue mobilisation.

2.5.2 Special interest groups

Two setsof actorstht may be members of the 6selectorat
influence beyond the democratic process, may have an interest in tax treaty conclusion.

Domestic capitalists and other wealthy individuals may benefit from the tax avoidance
opportunities peated by some treaties. A tax treaty may effectively be gpsigeent to

wealthy individuals able to use it to avoid
investments in the domestic market via a tax haven in order to benefit from treaty
advantagesupposedly intended for foreign investétsA good exampl e of t hi

treaty with Mauritius, which has been abused by Indian nationals seeking to avoid Indian

Bige | | and Hindmoor , AThe Structur al Power of Business
Australian Mini nddPlraixvoa;t es eVee aalltsho aFnadi rPfuibel i ¢ Revenue in
Power and Tax Politics

23ensen, fADomestic Institutions and the Taxing of Mul't
153Shar man, fiof fshore and the N&Gw I nternational Pol iticeze
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capital gains taX3* There is some suggestion that the Indian parliament may have been slow
tointroduceananma buse cl ause because members were anmn
t r i p'PA tgt@aty between Kenya and Mauritius, which contained no protection
against round tripping to avoid Kendedds newl
despite opposition from the Kenyan Revenue Authority, possibly because of influence from
wealthy Kenyans who would have been liable for the neWt&hese examples are

exceptions, however, and the bulk of discussion about tax treaties in develapitriesds

focused on the benefits they may provide to foreign multinational companies, rather than

any selective benefits they may offer elites. It is also hard to see such advantages in the

majority of taxtreaties, which are with high¢ax countries rdaer than tax havens.

Domestic capitalists and wealthy individuals may also have reasons to oppose the

conclusion of tax treaties. For businesses, the tax treaty is in effect a reduction in the tax

burden facing their foreigowned competitors, which mayvg those competitors an

advantage over domestically owned businesses. Again, however, there is little evidence for

such organised interest group presagainstthe conclusion of tax treaties. Law,
accountancy and tax advi sterlocytor§dntaxiteatyar e gover
matters. Lobbying, where it occurs tiereforeprimarily an interaction between

government and private sector officials who are members of the international tax

community, many of whom have previously worked together in gowent. This is the type

of mechanism considered in Chapter 5, and it tends to push governments in the direction of

entering into more tax treaties, and adopting more OB@P tax systems, not less.

A more compelling motivation to oppose a tax tygartans to the administrative

cooperation obligations it includes, which help the revenue authority to investigate the
offshore tax affairs of businesses and individuals. Those evading tax may be concerned by
the revenue authority gaining information on anwltrethey have deposited in the treaty
partner. It is thought that the revenue authorities of developing countries may demur from
using the information exchange provisions within tax treaties precisely because of the
political influence of individuals whithey would be investigating, in which case the same
reticence might be expected at the policy Ié¥e&ome studies have even found a negative
impact of tax treaties on investment flows, which they attribute to this dyrigmic.

154 Norwegian @vernment Commission on Capital Flight from Poor Countfiex,Havens and Development:

Status, Analyses and Measures

155 Conversations with Indian participants at an international meeting

156 Interviews. anonymised

Bl ndependent Commi ssAbddésnCantdrimpacon fiKTackling Tax
8Bl oni gen and Davies, AfiThe Effects of Bilateral Tax Tr
Allin the Timing: Assessing the Impact of Bilateral Tax Treaties on U.S. FDI Agtivib
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None of thanterview or documetaryevidence gathered for thisesis supportthe idea that
such a mechanism influences tax trdatynation With a few exceptions, jurisdictions that

act as taxriendly investment conduits for multinational firms are not generally the same as
those hat act as boltholes for illicit wealth, so atgnflict between direct investment
promotion and offshore evasiomay again be limited to a small number of treaties. Just as
the round tripping effect rests on the inclusion and exclusion of a particulairaiion of
clauses, a negative effect from administrative cooperation also relates more to the specific

clauses included than to the existence of a tieatyse

In sum, there are certainly reasons why foreign multinationals, domestic businessey, wealth
elites and voters might al/l have a stake in
policies. There is little evidence, however, that these groups do have preferences strong

enough to shape the incentives facing political actors. In part this machede tax treaties

have uncertain and contradictory effects that it may be hard for any interest group to

compare: for example, creating possibilities for tax avoidance while acting against tax

evasion; potentially attracting foreign investment while oialy government revenues. For

sure, different interest groups may have less or more inclination for policies aimed at

attracting inward investment, but tax treaties themselves are generally too obscure to attract
much direct lobbying or political debatei these constituencies. It is only within the tax

community that such influence plays any role.

2.5.3 Bureaucratic capacity

A wide literature on domestic resource mobilisation in developing countries considers the
requirement for an extensive bureaucratic stftacture in order to collect tax&8.The

statebs pursuit of its objectives may be | im
example its ability to gather and evaluate evidence, draft laws, and negotiate the8tiesa t e
centredd expl daxpoticy alsmseggestéhbde vsa mtt etbess abi | i ty t
revenue mobilisation goals, in spite of downward pressure from domestic interest groups and
under globalisation, may be a function of the strength @falisical andbureaucratic

institutions!®® The development of statebureaucracy capable of administering and

enforcing tax laws must thus run in parallel wile political development afonsent for its

tax system, fostering a culture of compliance agnaxpayerd®! Once created tate

institutions,not least those for taxatipmay also take on an autonomous logic of their own,

B9Brayuytigam, @Al ntr oduBeutiilodni:n gT aixna tDeovne |laonpdi nSgt aCtoeu nt r i es 0 ;
Underdevel oped Countries Learn to Tax?o0

0Wwei ss, fABringing Domestic Institutions Back ino; Skooc¢
inCurrent Research. o

161 evi, Of Rule and RevenuBi John,The Political Economy of Taxation and Tax Reform in Developing

Countries Moore, f@fABetween Coercion and Contract: Competing
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outlasting the configuration of social forces that led to their creation, or indeed shaping the

construction of identities aridterests among actof%&.

As the case studies in this thesis illustrate, it is certainly the case that a weaker, less
specialised tax bureaucracy is less able to provide evidesss advice to its political
leaders, leaving them more exposed to the infleeof ideas, interest groups and foreign
governments. The creation of a stronger, specialist international tax unit within the
bureaucracy calead toa more focused, criticalpproach to the exogenous pressures to
make tax treatie#s chapter 5 argueg,may also endogenise those pressures, creating an
institutional logic of tax treatynaking, not least through a groupadfil servants with a
vested interest in maintaining an active ti@aty negotiation programme.

This is not, however, a product aifeaucratic capacityer se but something more

idiosyncratic. Tax treaty policy tends to be a small, specialist function within most
governmentsa niche within the nichef international tax policy. Negotiations are

frequently led by just one individuar by at most a handful of staff, operating in obscurity
with little scrutiny. Much therefore depends on the knowledge and experience of this person
or people, as well as quite specific resourcing decisions concerning the number of people in
such a teamComparing the UK and US, for example, or Cambodia with Vietnam, illustrates
that the size and competence of the tax treaty negotiating team doeseggarilyorrelate

with the size of the state apparategen that pertaining to taxatidfor this reasn, the

focus of this thesis, as outlined in Chapter 5, is precisely on the knowledge and experience
of the officials themselves, as well as on how they are constrained within a system of checks

and balances, rather than on a broader notion of bureaw@pécity. While quantitative

measures such as a governmentds bureaucrati

and administration apparatus may be proxies

bureaucracy® neither is a reliable iridator of the bureaucratic capacity devoted

specifically to tax treaties.

2.6 Conclusion

Tax is an existential matter for the state: without it, a government will have no resources

c

with which to guarant eer siét ss ucrivtiivzaeln,s 6b uste cnuorri

the fiscal contract with its <c¢cit iThisscreaest hat

u

a strong sense of t Buttaxaionas glebdlisedsinde statesfirsts over e

162 March and OlserRediscovering Irtiutions: The Organizational Basis of Politics

1630n tax effort, see Le, MorerAdodson, and Bayraktafax Capacity and Tax Effort: Extended Cr&suntry
Analysis from 1994 to 2008 widely used index of bureaucratic capacity is included in The PR Grou
ilnternational Country Risk Guide. o
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began to design moderorporate taxes in the early®6entury, they taxetbreignowned
companies, and domest ilringingthkem ety eonflettandf or ei gn e
forcingthem to cooperate in order to maintain tlusfactosovereigntyThe doctrine of

fiscal anarchy that underpinned this cooperationfaased intersubjectivelgat the same

time, shaping he i denti ti es discals ip adasged@ally®ofidevelaqpingpof each
countries whose tax systems developed once internatimtiflitions had consolidated. The

case for tax treaties, in particular, is premiseadvdnat Tsi I |y Dagan call s
my t tnedidea that states should cooperatalgviate double taxatignvhichwill

otherwise impede international tradedanvestment® The next chapter examines the

proliferation of tax treaties, and questions the evidence that they have a positive impact on

trade and investment.

%Dagan, fAThe Tax Treaties Myth.o
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3 The tax treaties conundrum

If we are not careful in theegotiation of DTAs, we wilbecome negxporters of revenue.

- Allen Kagina, famer commissioner, Uganda Revenue Authérity

A tax treaty is a device through which states voluntarily accept constraints otetlgie

fiscal sovereignty. International tax practitioners frame this processnts of the allocation

of 6taxing rightsd between the host and home
capita®’The notion that states can only tax wher
immediately indicates the sacrifice of sovereygemtailed by the treatyWhere no treaty

exists, a country is free to tax any activity that it wiskebject to the constraints set out in

chapte. Socalledb doubl e taxation treatiesd are under
claims to tax the same income, which would otherwise create double taxation, as well as
instruments creating a legal framework for administrative cooperation to tackle tax evasion.

But they are also heavily influenced by tax competition.

Of the 3000 tax treaties in existence today, more than half have at least one developing
country as a signatory. Yet why developing countries should have embraced tax treaties is a
puzzle. On one hanthe legal rationalés disputed, and a policymaker seeking empirical
evidence that tax treaties attract investment into developing countries would have drawn a
blankduring much of the period during which the tax treaty network was expanding. In
recentyears an evidence babkas begun to emerge, but the picture it paints is far from
conclusive On the other, developing countries give up a disproportionate amount when they
sign a tax treaty, partly because all tax treaties are based on concepts formuteigd a

OECD countries in their own interests, and partly because most treaties that are negotiated
still do not incorporate the amendments that have been proposed through model treaties
designed to redress this balanEkis chapter sets out this puzzle getall, explaining what

tax treaties are, how they have spread, and what is known abwtitdywcome about.

1 Comments at the African Tax Research Network inaugural conference, Cape Town, September 2015

2 For example, the term appears 11 times in a special issue of the Bulletin for International Taxation, the house
journal of tax treaty specialists, introducing the 2011 update to the United Nations mode{tiddjodel 2011
Special Issue 2012).
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3.1 The diffusion of tax treaties to developing countries

By 2013, over 2000 tax treaties had been signed by developing countries, more than half
with upper income countrig&igure3.1).2 The pattern of diffusion may not be consistent
with the Sshaped explosion commonly associated with policy diffusion: rathemsntssthat

the growth ha been linear since the 1980so&dly speaking, there has been a growth in
treaties with all three income groups showifigure3.1, buttreaies with developing and
middle-income countries represent an increasing share of the total.

Figure 3.1: Cumulative total tax treaties signed dgveloping countries

2500

2000 ) .
With higher

income
countries
1500

With middle

1000 |rcon‘§
countries

500 With other
developing
countries

1950 1960 1970 1980 1990 2000 2010

Source: IBFD'iDevel oping countrieso includes all countries cl
middle incomé.

SubSaharan Africa and South East Asia, the two regions from which case studies in this
thesis are drawn, have between them concluded just undetabOtieatiesKigure3.2).

While South East Asian countries have more treaties in totalS8haran Africa displays a
much more consistent growth in thember ofagreementsince independence (treaties
concluded during the colonial era are excluded from these figures). Indeed, most Sub

Saharan African countries began to sign tax treaties during the 1960s, soon after

independenceigure3.3).

SThete m fidevel oping countryod i dmiddletincesne colnwissiasclagsifetileyr s t o | ¢
the World BankWVor | d Bank, iworl d Devel opment I ndicators. o

4 BFD, Al BFD Tax Research Platform.o

SWorl d Bank, AWorld Development I ndicators. o
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Figure 3.2: Cumulative total tax treaties signed by developing countries irSaliaran
Africa and SoutfEast Asia
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Figure 3.3: Number of developing countriegth at least one tax treaty
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Figure3.4, which shows the treaty paeirs of subSaharan aantries, sheds some light on
thistrend. Originally, suSaharan countries had mostly signed treaties with former colonial
parents and Nordic countries. While the former are consistent with an investment promotion
rationale, given thextensive economic ties that remained after independence, the latter is a
more intriguing, since the Nordic countries are by no means the most significant investors
into the subSaharan continent. In contrastore recent sulBaharan treatynaking activity

has been with countries on the continent (South Africa, Mauritius, Tunisia), emerging
economies (India, China) and with a different set of developed countries (Canada, Italy,
Belgium, Netherlands). Emerging sources of FDI, such as China and India, emélreg

5l BFDBF®D Tax Research Platform. o
7 1bid.
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ones such as South Africa, Morocco and Tunisia in the case of Africa, are consistent with a
simple investment promotion rationale, and it has been observed that countries such as
China and Turkey adopt a similar stance to OECD members when negotigliness
developed countriés.

Figure 3.4: Countrieswith five our more treaties with se®aharan African countries
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Mauritius, Switzerland and thdetherlands, in contrast, are generally not the originators of
large amounts of investment themselves, but intermediate hubs through which large volumes
of trade and investment pa8dn general, they have generous tax regimes to start with,

which means tht the likelihood of double taxation is limited and a treafyrabably

unnecessary to relieve itheir attractiveness to investptoweverjs premised not simply

on facilitating investments without double taxation, but on the advantageous termis of the

tax treaties that enable investors to avoid taxation at all. These treaties may leave developing
countries particularly open to tax losses. There are also some treaties with cethitties

whom there does not seem to be a significant amount of invetstiteese treaties are likely

to be motivated not by thespecific terms and conditionisyt by the political signal that

8Li, AThe Great Fiscal Wall of China: Tax Treaties and
Baseo;, Measwsmninng Tax Treaty Negotiation Outcomes. : The
° BFD, filRBeFsDe alracxh Pl atfor m. 0o

OWeyzig, ATax Treaty Shopping: Structural Determi nant s

Net her | andsShould e NetherlandsrSign Tax Treaties with Developing Count@&CD,
Addressing Base Erosion and Ptddhifting Lewis, Sweet Nothings: The Human Cost of a British Sugar Giant
Avoiding Taxes in Southern Africa
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they send, and since their costs (as well as any benefits) are small, they will not be the focus
of this thesis?

In sum, developingountries have been concluding tax treaties since independence, most
commonly with their former colonial parents and other OECD counfresn the 1990s,
developing countries continued to conclude treaties with traditional sources of investment,
but theyalso began signing treaties with emerging economies, as well as to some extent
among themselves. A particularly intriguing question is why they have signed so many
treaties with conduit countries, when these countries are not sources of investment in their
own right, may not lack the power to coerce developing countries, and these treaties are
likely to be abused through treaty shopping.

3.2 Tax treaties as distributional settlements between
countries

The formal function of tax treaties, reflected inthe marexmonl v used term 6do
taxation treatiesbo, and in the words on the
of double taxation and [in more recent treat
promote trade and investment, by redudimg potential that companies operating in the two
countries will be taxed twice on the same income. For example, the introduction to the
model tax treaty devel oped by the United Nat
model 0), whi c hmplate forideveélopingdceudtrieate usain rnegotiations,
states:

Broadly, the general objectives of bilateral tax treaties therefore include the protection

of taxpayers against double taxation with a view to improving the flow of international
trade and ingstment and the transfer of technoldgy.

Similarly, the introduction to the OECD Mode
OECD model 6) describes its main purpose as:
to clarify, standardise, and confirm the fiscal situation of taxpayers who aageshg
in commercial, industrial, financial, or any other activities in other countries through

the application by all countries of common solutions to identical cases of double
taxation®®

Investment promotion is certainly a powerful narrative in developingntries, and among

some organisations providing technical support on investment policy, supporting the idea

11 pickering,Why Negotiate Tax Treaties?

21't also makes reference to the aims to fApsteswaednt cert a
|l ocal taxpayers, and to provi de a UnteddNationsMolel oubkel e ment o
Taxation Convention between Developed and Developing Coumniiies

13 OECD,Model Tax Convention on Income and on Capifal
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that tax treaties will attract inward investment. For example, investment promotion literature

from countries including Kenya and Zimbabwe hightgjtax treaties as important factors

that should attractinvestotsl n budget speeches introducing t
parliament, successive finance ministers have explained that their purpoSetwas, pr ot ect
taxpayers against double taxation, éménsure that the tax system does not discourage

direct f or edndfint oi mveedsutcnee nttadx i mpedi ments to cr
investment'®A st udy conducted by the Ministry of F
conventions create a favourable/eanment for investment. In signing a double taxation

convention, a country is sending a positive signal to foreign investment and offering

investors security with fespect to the el eme

Treaties set boundaries on when and how each cdsrentitled to tax income earned by

residents of the treaty partner (especially multinatioonmpanies) within its border§able

3.1 summarises some of these resinins. As can be seen, a large proportion of the treaty is
designed to restrict the host Braadiyspeaking s t ax i
it does this in three ways. First, it sets a
the host country, based on the length of time, extent of presence, and type of actieity. Bel
thesethreshold the host country cannot taXoreign investorand the treaty therefore shifts

the balance of taxing rights away from the host country, by aanthat depends on the

specific thresholdFor exampl e, Ugandab6s tax treaty wit|
the time of writing, would prevent the count
sites in the country (of which there are manylessthey are present for six months. This

may be a significant curb when, as a finance ministry official stated in an intdori¢ws

thesis théiChines can do things inthree montiSChi nadés tax treaty wit|
signed in 1991, imposes a niuigigher threshold of 18 monthshich in practice would

exempt many Chinese construction projects from Mongolian tax

Second, in some instances tax treaties alldbateight to tax in a binary wayncome such
asroyalties pensionsand many types ofapital gains may onlige taxable by the home
countryonce the treaty comes into force, again shifting the balance of taxing rights in its
favour. For example, where a company in the host country pays out pensions to its former
employees who now reside imettreaty partner (typically former expatriate employees of a

multinational firm who have worked a subsidiary in the host country) many treaties prohibit

14 Typical examples can be foundEhmb assy of the Republic of Kenya, ATr ad
Il nvest ment Authority, AExploring I nvestments in Zimbab
15Hearson and Kangavs, Revi ew of Ugandads Tax Trepllil.ies and Recomr
®Minist eri o de Econom2a y Finanzas de Peru, AfSobre Los C«
Promover La Inversi-n Y Evitar La Evasi-n Fiscal I nter

17 Interview 25
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the host country from taxing dkepayments® Anotherl ongst andi ng concern
tax treaty wih Mauritius has been that it prevented India from taxing capital gains made by
Mauritian residents in India, and was a vehicle for tax avoidance as atésiliganda, an

ongoing dispute between the tax authority and telecommunications multinatiomal Zai

relates to th&JgandaNetherlandgax treaty which preverg Uganddrom levying capital

gains tax on certain types of gains made by Dutch residents, including holding companies, in
Uganda®

Third, in some instanceax treaties sed maximum tax raten crossborder transactiorthat

the host state must notexceBde vel opi ng countries commonly | e
taxesd on divi dend ssandserviee feessAccordirggsimatastby |, roya
the development NGO ActionAid, tax treategned by Bangladesh deprive it of US$85

million in dividend and interest withholding tax revenue per yean IMF report eimated

the equivalent cogb nonOECD states from their tax treaties with the US of the order of

US$1.6 billion in 20132 The maximumwithholding tax ratesmposed bytax treaties are

probablytheir most visibleand high profile aspects in developing countries, where

withholding tax rates tend to be higher than those in developed countries.

In return for these restrictions in therhe country, the signatories also agree to bear the cost

of eliminating any remaining double taxation incurred by their residents by making

allowances for taxes paid in the treaty partner when calculating their tax liability. This is

usually done through @mbination of credits for tax paid abroad and exempting income

earned in the treaty partner altogether. From the 1970s to 1990s, it was common to include a
6tax sparingd clause in which the home count
weregranted by the treaty partner, by giving them credits as if they had paid taxes in full.

This practicewhich did create costs foapital exportingcountriesfell out of fashion with

the publication of an OECD r e mhargtiedthat Tax Spar
these provisionwere vulnerable to tax avoidance, and encouraged investors to repatriate

profits, rather than investing them in the developing coutry.

BHearsonMeasuring Tax Treaty Negot i fdatiepData®®tut comes. : The A
BKumar and NaMau raijtainys AiDHhAA : The Way Forwardo; Nor weg
Capital Flight from Poor Countrie¥ax Havens and Development: Status, Analyses and Measures

20Hearson and KangavA, Revi ew ddx Trdalies andl Rec@anmendations for Action

2L ActionAid,Mi streated: The Tax Treaties That Are Depriving
22|MF, Spillovers in International Corporate Taxation

ZOECD,Tax Sparing.: A Reconsideration.
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Table3.1: Selected provisions of taseaties and their effects

Article Tax(es) concerned

Effect

5 Corporate income tay Permanent establishmentPrescribes that states can only ta

7 Corporate income tay

10-12 Withholding taxes

13 Capital gains tax

21 Others

23 All

25 All

26 All

a foreign company if its activity within their borders meets ti
thresholds set out wunder t|
establishmentd (PE). Typici
minimum amount of physical presenmeer a minimum length
of time, and a list of business activities that do or do not cot

as a PE.

Business profits.Sets out how the profits made by a foreign
business should be calculated for the purpose of taxation b
state h which it is operating. The state can only take into
account profits that it is permitted to by this article, and it m
allow the taxable profits to be reduced by any expenses
specified in this article.

Withholding tax limits. In addition to profit taxes, states ofte
levy taxes on overseas payments made by companies, suc
interest payments, royalties and dividends. These clauses
specify the types of payments on which a country can levy
withholding taxes, and the maximum g which they can
levied. The maximum rates are usually set lower than the
statutory rates in the capital importing country, as a key
concession making the treaty advantageous toapial
exportingcountry.

Capital gains tax. The country in which a foreign investor

realises a capital gain can only tax it in the circumstances s
out in his clause. This may include that a shareholding bein
sold must constitute a minimum threshold (so that the host
country can only tax gains on dat, not portfolio investment).

Other forms of taxation. Generally this states that any only
the home country has the right to levy taxes that are not
explicitly mentioned in the treaty.

Relief of double taxation.All previous articles limit the
capital importero6s t gudipmoguo!
under which the capital exporter agrees that its resident
taxpayers will either receive credits against their tax bills fol
equivalent taxes paid in theetity partner, or that it will exemg
income and capital in the treaty partner from taxation
altogether.

Mutual agreement procedure.Where the provisions of the
treaty are interpreted differently such that a taxpayer still in
double taxationthis provides for a mechanism through whicl
the countries can try to resolve the dispute. More recent tre
have begun to include taxpayieitiated binding arbitration
within this clause.

Exchange of information.Obliges and provides a legal
authority for states t@ooperate with each other when
investigating taxpayers with affair in both countries.

Source:

Aut hor 6s

own
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If the flows of investment and people between the two treaty partners are broadly equal,
changes to the balance of taxing rights resulting from the treaty may affect the incentives for
particular taxpayers to move or invest between the signatories, bobidilave a significant
impact on the overall distribution of taxing rights between the two countries. This is because
each country is simultaneously a home and host country with respect to different investors,
and so will gain and lose in roughly equebportion from the restrictions on host or home
country taxing rights. But when a treaty is concluded between two countries between which
capital flows are not equal, as between a developing country and a developed country, the

settlement will have majoristributional consequences.

The negotiated content of the treatgybe more or less advantageous todhgital
exportingcountrydepending on the level of tipermanent establishmethtreshold, the
allocation of the binary provisions, and the maximuithholding taxrates set. But it is
normally the case that evématies that are comparatively favourablée capital

importing countnystill placesignificant restrictions otheirtaxing rights relative to

domestic legislation. For example, acceptimg concept of permanent establishment,
regardless of how broadly it is defined, is a restriction relative to a domestic tax framework
that does not include the concept. This illustrates the power of the model treaties, which are
predicated on these contept also illustrateghatthe realimpactof tax treatiess oftennot

to alleviate double taxation, but to transfer some ottst ofdoing so from theapital
exportingcountry to the capital importeand to reduce the overall effective tax rate of

investors operating across the two countries

3.3 Weighing up the costs and benefits

We have established that a bilateral tax treaty betweapitalimportingdeveloping
country and a capital exporter is an explicit political agreement in which each cagrées
to surrender some of its fiscal sovereignty, giving up some of-talted taxing rights.
Where the treaty partner has already unilaterally committed to double tax relief through
credits or exemptions, as most of the traditional FDI exportingtdes have done, a tax
treaty is more akin to a transfer of taxing rights to it from the developing cotihy.
question for a developing country policymaker considering entering into negotiations is
therefore what their country might expect to gain fgigningatax treay, to offset these
losses This sectiorconsiders the evidence available in bibit legal and economic

literature.
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3.3.1 Legal scholars debate whether tax treaties are necessary to relieve
double taxation

A hypothetical rational policymakevould have little trouble finding work by lawyers in the
policy and academic literature that might give them pause for thdegliforty yearslegal
scholarship has debated the extent to which the sacrifice of taxing rights by a developing
country insigning a tax treaty is justified by its impact on the tax treatment of inward
investmen®* Critical legal scholars have argued that tax treaties place too much of the
burden of relieving double taxation on developing countries, or that the entire @imoaal

6a myt hd ord fiompabrtdrioh courtnesbecawse, rather than relieving
double taxation, tax treaties between developed and developing countries merely shift the

burden of doingo from the former to the lattét.

This is becausthe credit or exemption provisions that limit theme countr§ s r i ght t o t
its own resident$ the quid pro quo for the restrictions in the host couhtyerendered

less significant by the fact that a majority of majapital exportingountries hag

incorporated credits drincreasinglyi exemptions for foreigitaxed profits into their tax

systems unilaterallf The treatymay even increase tax revenue in the home country if it
operates a credit system andtrenty martnertaisasar d i nv
result of the treaty. (If it operates an exemption system, the benefit of the restrictions in the

host country accrues entirely to the multinational investor).

It does appear to be the case that many tax treaties concludeeelypitey countries have

been with countries that already relieve tax unilaterally. Authors who believe that tax treaties

can nonethelesatract investment to developing countries make the following poiits.

First, not allcapital exportingountries raeve double taxation unilaterally in all

circumstances, in which case there may be a strong argument for a tax treaty in these cases.
Second, although in other instances there ma
double taxation, there would sti#main instances in which companies are caught out, for
example because each countryés tax code defi
help to resolve this both by standardising many definitions and also by providing taxpayers

with an avenudo initiate dispute settlement between the treaty partibigd, an important

24 rish , Al nternational Doubl e Taxation AYora&mmenfiBowmlide | ha
Treati es: An I ntroductionbo; Thuronyi, ATax Treaties an
Developing Countries: A Plea for New Allocati®u | es and a Combined Legal and Ec
Christians, ATax Treat i-@ahdman | Afvreisdad ane nA @agde AStdud . S u
%Dagan, AiThe Tax Treaties Mytho; l rish, filnternational
Sourcé.:, 0 31

26 PWC, Evolution of Territorial Tax Systems in the OECD

2ZAvery Jones, ifAre Tax Treaties Necessary?o0; Sel f, ASo
Why Negotiate Tax Treaties?
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benefit to businesses from tax treaties is that they create stability. A tax treaty is effectively a
tool to deliver a credible commitment that many aspects of the tax treadifran
investment will not change in a way that is dramatically worse for the investor, for example

a large hike in withholding taxes.

Finally, it is also argued that tax treaties create a more favourable treatment for investors

because they reduce taxtbat are a direct cost to businesses. This occurs if income is not

taxed in the home country, as opposed to being taxed with a credit for taxes paid overseas, or

if the home tax rate is lower than the host tax rate on the income concerned. For example, if

both countries tax capital gains at the same rate, a business will be indifferent to which

country is accorded the taxing rights in the tax treaty, since it will pay the same @aerall.

the otherhand, f t he home country &teatyacdotdingtrasx capi t a
taxing right to the home country will entirely eliminate the potential for capital gains tax for

investors, which may make the host country a more attractive destination for them.

TsilyDagands paper, whi criial dritical anblysis, nsesghnge theooys t i n |
to demonstrate that, absent a treaty, the Pareto optimal outcome for a home country will

always be to take unilateral steps to relieve double taxation incurred by its multinationals

that invest abroa#f.For capitalimportingdeveloping countries, then, the best strategy

should be to sittight. IeduardoBai st rocchi 6s anal ysi s, Daganos
multiple developing countries are competing for inward investihanthis situation they
areinaprisoar 6s di | e mma, and once one host countr
capital exporter, the optimal solution for the others is to follow?ihis competition

model also applies if tax treaties are reducing direct costs to investors, as opposed to

eliminating double taxatioh here tax treatiesyay betools of tax competition in the same

manner as statutory tax rat@swhich case developing countries face a collective action

problem

What would a policymaker in a developing country, seeking ratiotabnalyse all the

evidence available to them, conclude on the basis of a tax law analysis? Tax treaties may

hold some attraction to investors, but this depends very much on the characteristics of the

two signatoriesd tax gSpaemeatmaboutti@edbdaendfisoftakx y, t he
treaties to developing countries often seen in policy literature seem hard to festaaps

more pertinent is the empirical question, i d

countries?0 ftwa. which we now

2%Dagan, fAThe Tax Treaties Myth. o
®Baistrocchind finherpgsetation of Tax Treaties in the En
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3.3.2 Economics scholars debate the empirical record of tax treaties in
facilitating investment

The econometric evidence is, unfortunately for our hypothetical policymaker, not much
more clear cut® Any survey of theacademic literaturecertainly one conductdukfore the

last few yearswould havecast further doubt on the benefits a developing country could
expect from concluding a tax treaty. Only a literature review conducted with access to the
most recent journal articles might affgrounds for optimism, and even here a clse

critical readingcalls into questiothe likely gains fordeveloping countries.

When a comprehensiwollection of studiesonstitutingthe state of the avtas published in
2009, it gavemixed evidence fothe effect of tax treaties on investméhBruceBlonigen
andRonaldDavies found no significant association between FDI activity and the negotiation
of tax treaties with the US, and a negative association when examining treaties negotiated
between OECDtates® These findingsvere corroborated bfpeterEgger andtolleagues,

andby HenriLouie & DonaldRousslang, the latter finding no change in the rate of return

expected by US corporations investing in countries where a tax trebiheéa negotiatet?.

Daniel Millimet and AbdullabKumas usd a dfferent methodology that allowddr a lag of
several years between the negotiation of a treaty and any effect on investmenrit Tehays.
founda significant positive association between the presence of a tgxanshinbound
FDI activity into the USfor outbound investment, they fiod a lessignificant association,
which was positive for FDI stocks, but negative for flodsnally, Eric Neumayerfounda
significant and positive relationship between the netiotiaf tax treaties with OECD
countries and inbound FDI for middilecome countries, but not for Ieimcome countries

in whom we are more interested h&re

More recent studies havegun to find a more consistent positive effatthough
conceptual isses with the study designs remadneset of studies has used foreign affiliate
microdata from Sweden, Germany, the US and Austria, finding positive effects in certain

circumstance® Thesestudies also provide interesting nuarnoeparticular, any positive

30 This section expands on some comments previously published onling.eSaeer s o n AfDo Tax Treatd.i
Foreign Investment? The Plot Thickens. 0o

31 Sauvant and SachBheEffect of Treaties on Foreign Direct Investment

2Bl oni gen and Davies, iThe Effects of Bilateral Tax Tr
¥Egger et al., AThe Impact of Endogenous Tax Treaties
LouieandRoudsang ,-CadtHosty Governance, Tax Treatloges& and US Di

Rossland also note that the omission of a governance variable in investee countries can lead to the appearance of
a spurious association between FDI and US tax treggtiagion.

¥Mill'i met and Kumas, f#filtodés All in the Timing: Assessin
Activity.o

Neumayer, fiDo Double Taxation Treaties I ncrease Forei
36 Davies, Norbéck, and TekK o r u , AThe Effect of Tax Treaties on Mul t

Mi crodataodo; Egger and Mer | o, hH JaxationiTteatiesyas Determipants &t e T a x
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effect seems to be limited to the extensive margin, in other words to the initial decision to
enter a country, but not subsequent increases in the size of the investment (the intensive
margin).This may be because tax treatieduce the tax paid on cregerder payments,

creating an incentive to remit profits elsewhere in the multinational group, rather than to
reinvest them in the host counfyThe study of Swedish firms found that a tax treaty
increased the likelihood of estashing an affiliate in a country by a small but statistically
significant amount from 0.6% to 0.7%° The German study offered a range of figures
depending on the variables used, but found that the corporation tax rate had a much larger
effect3® Only the Austrian study, based on lesamular data, found an effecttae intensive

maurgin.°

BruceBlonigenand colleagues, using US data, demonstrate that tax treaties affect different
sectors differently! They find that a tax treaty increases both the nuroberew entrants

into a market (the extensive margin) and the volume of sales by a given affiliate (the
intensive margin), but only for some firms.
Agreement Procedure (MAP), through which countries cale gsh#putes about who gets to

tax them in certain circumstances. Without a treaty, a company will most likely be taxed by

both countries if they disagree. This problem is unlikely to affect firms whose internal trade

is dominated by O6whchagpdce caoaasiybbe pund, dusfirniso r
trading in 6differentiatedéd products, whose

countries, areensitive to the presence of a tax treaty.

The conclusions we can draw about developing countries frasa giadiesre limited,
however There is a major lactata on developing countries in the foreign affiliate
microdata sampleshe US only has one treaty with sBRharan Africa, Austria has few
treaties with lower income countries, and German data @vigrs 51 host countries, with a
bias towards larger economies and not a single African couitrgn that pre2009 studies
found a difference between the effect of treaties in countries at different levels of
development, this significantly limits the adusions we can dravilonigenand
colleagusbhypothesised mechanidimcusng on the MAPis unlikely to make much

difference for investment in developing countries, most of which have never entered into a

Mul tinational Firm Activityo;reBltdmilge&rd,f e@ltermdkiB,i |andr
Braun and Fuentes, Legal and Economic Analysis of Double Taxation Treaties between Austria and

Developing Countries

SHar t man, AiTax Policy and Taamtoeandthe Bbth of FomigSubsidiariess t me nt 0 ;

38 Davies, Norback, and Tekikior u, A The Effect of Tax Treaties on Mul't
Microdata. o

®Egger and Merl o, #fAStat ut o-Taxati@hdreatiesasaDetermifaatxof Rat es and D
Multinational Firm Activt y . 0

40Braun and Fuente#, Legal and Economic Analysis of Double Taxation Treaties between Austria and

Developing Countries

Bl oni gen, Ol denski, and Sly, @AThe Differential Effect
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tax treaty MAP*? Only RonaldDaviesand colleagués st udy wusing Swedi sh
sufficient coverage of suBaharan countrigs be able t@pply its results tthat regionand
the effect it found was smdfl

Aggregate investment dadéfer better data coveragéwo studies using more
comprehensivéilateral investment data have found significant positive effects of tax
treaties on FDI stocks in developing countries: one focused on developing countries and
found the effect to be in the region of 30 percent, while another not limited to developing
countries suggested it was 21 perc&nthere arehoweverproblems with thelyadic
approactused by which the studieassess the extent to which a treaty betveegital

exporter Eandcapital importer torresponds to higher investment fr&mto I. None

controls fully for treaty shopping, in which investors fr&mto | use an intermediate
vehicle inconduit jurisdiction Qo take advantage of the tredgtween C and ka
phenomenon for whichArjan Lejourtests andinds support, and whicRrancisWeyzg

documents using Dutch microddta.

Both the aggregate FDI and microdata approaches are suscepéilsiartder ofurther

problems. First, endogeneity, since qualitative research presented below suggests that
treaties are often negotiated at the same fs or in response to investment decisions,

rather than before therA.lag of one year is not sufficient to address this difficulty, since

treaty negotiations and new investments may both take several years from the initial decision

to an observable evetf

Second, neither the dyadic FDI nor fitevel studies allow us to draw conclusions about the
effect of a treaty on absolute levels of investment. A tax treaty is a unique form of tax
incentive that only applies to firms from the treaty partiea treaty betweeapital

exporter Eandcapital importer lowers the tax cost fanvestors residernn E and operating

in 1, this may come at the cost of less investmetotlifrom another capital exporter, F

whose firms are no longer as competitihgs is indeed the fear expressed by British
businesses and civil servants quoted in chafteCountry | may benefit from this
competition, but by less than ttaal amount of any new investment recorded from E into |,
because of the displacement effect. Alternatively, the treaty between E and | may divert

investment from E that would previously have gone to capital importer J, but can now obtain

“20ECD, fAMutual AgreemefhbrPROGddOre Statistiec

43 Davies, Norback, and Tekikor u, fThe Effect of Tax Treaties on Mul't
Mi crodata. o

“Barthel, Busse, and Neumayer, iThe | mpact of Double T
Evidence From Lar ge DEhaRbreign InRestment Effdota ¢f daa Trealies j o u r

Sl bid.; Weyzig, fATax Tr e a ttyof Fareignpiect ingestmedttRouted thraugha | Det er

the Netherlands. o
46 Table7.1 on pagel45, andTable8.2 on pagel 70, give an idea of typical negotiation timespans
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a better postax return in capital importerT hi s di ver si on effect is a

dil emmad situati on.

Third, on the other side of the coin, certain tax treaties provide benefits to investors that are
not resident in the treaty partner counfrigis is becausa multinational from country M,

which has no treaty with I, may have another subsidiary in country E, and may make
payments between its subsidiaries in E and | such that it benefits from the treaty between E
and I, even though these payments are not tetlan the flows of FDI from E into .

A final note about the evidence base concern
some tax treaties signed by developing countries to give a stronger effect to tax incentives

granted by the developing countoymultinationals from the home country. The OECD

asserts thafji] nvestment decisions taken by international investors resident in credit

countries are rarely dependent on or even influenced by the existence or absence of tax

sparing provisions in tre@sd*’ In spite of this, several studies have found positive and

significant effects of tax sparing provisions on investment into developing countries

independent of the presence of a tax treatyse*®

In sum,a rational policymaker evaluating all theaslableeconometric evidenogould be

unlikely to conclude that this literatuatiows for any generalised conclusions about whether

or notagiventax treaty will bringinwardinvestmentMost studies that have looked

specificallyat developing countriesave found little support, and there are strong reasons to
question the validity of claims madtby those that dappear to find an effedin particular, t

is difficult to distinguish betweenew investment resulting from a treaty, and investment

divertedor routed from elsewhere to take advantage of its tdmal probability, any

effect of a tax treaty on investment depends on the interaction of the tax system of the host

and home country to begin with, whether the treaty contains effective protegéionst

treaty shopping, whether a countryds compet.i
the particular provisions agreedet such qualifications are absent from policy discourse

and, as the evidence i n t hdescrititned thesowrwi | | sho
considerations. It thus seems unlikely that the prevalent view, that tax treaties have a blanket
investmenipromoting effect, is based on a rational assessment of the strength of economic

or legal evidence.

4TOECD,Tax Sparing.: ,% Reconsideration.

BAZ®mar , Desbordes, and Mucchielli, iDo Taxn Sparing Ag
Developing Countries?0; Az®mar and Delios, ATax Compet
Countrieso; Hines Jr, fA6Tax Sparingd6 and Direct I nvest
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3.4 Getting a good deal

The evidence for a generalised effect of tax treaties on investmiantjédybased on a
binaryexplanatory variableneasuring theresence or absence of a tax trexigt, while all

tax treaties conform tthe parameters set by the model treatiesre is still considerable
variation in their content, which may affect t r enpactprbirsvestment flowandon tax
revenues. Because tax treaties follow a standardised form, and tend to vary in a number of
precise, standardised ways, patternsegfotiated outcomes should also reveal something
about the preferences of the countries driving their negotiation.

The fiscal costs to developing countries of tax treaties have never been the subject of an
empirical academic study, but ngovernmental orgnisations have attempted to draw
attention to what they regard as a negative impact of the reduced withholding tax rates
through both case studies and quantitative analy/8is2012, Mongolia, Argentina and
Rwanda between them repudiated a total of eaghtreatiesapparently due to fears that
they were open to abuse or overly genef8ieanwhile the Dutch and Irish governments
have recentlgonductedeviews of their tax treaties with developing countfieBhe IMF

now advises developing countrieaith  twiowd\be vieHadvised to sign treatiemly with
considerable cautioth?

The UN model treaty is generally regarded as a better compromise between the costs and
benefits for developing countries than the OECD model tféatshere the two models
vary, it is almost alwaybecause the UN modallocates greater taxing rights to the capital

importing country. But some recent research has demonstrated that the outcome of tax treaty

negotiations between developed and developing countries is generadiytolttseOECD
model than that of the UN: @st of the clauses of the UN model that differ significantly
from the OECD model, in areas such as the permanent establishment definition and capital

gains tax, appear in only a minority of treaties signed byldpireg countrie$? Because the

49 Lewis, Sweet Nothings: The Human Cost of a British Sugar GiapidMg Taxes in Southern Africelearson
and BrooksCalling Time: Why SABMiller Should Stop Dodging Taxes in AfActionAid, Mistreated: The

Tax Treaties That Are Depriving t;Weyzig)gvaluatdbdlssuePioor est Co
Financing for Development. Analysing Effects of Dutch Corporate Tax Policy on Developing Countries

®Ernst & Young, ADraft Law to Cancel Mongoliab6s Doubl e
Tax Pact With Spain.o

51 Netherlands Ministry of Finee,Gover nment 6s Response to the Report fro!
Other Financial Institutions and the IBFD Report on Developing Counth&fsD, Possible Effects of the Irish

Tax System on Developing Economies

52|MF, Spillovers in InternationaCorporate Taxation24.

Lennard, AThe UN Model Tax Convention asCu@emmpared wi:t

Points of Difference and Recent Developments. o

54 Wijnen and de Goedd@he UN Model in Practice 1992013 Wi jnen, de Goede, and Al es:
of Services i n TMexaslTureiang eTsax THeeatsyonNegoti ati on Outco

Treaties Dataset
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UN modelclauses argenerally more common in treaties between two@&CD countries
than in treaties signed by one OECD and one@BRD country, it appears that developing
countries may seek, but fail to secure, more esipartaxing rights in negotiations with
OECD countries, where the division of taxing rights really matters.

A few papers have looked for patterns within the negotiated content of tax treaties. Kim

Brooks observes that Australia has tended to be more generthe terms of its tax treaties

with developing countries than Canada, and that the latter has become less generous as time

has progressed.Charledrish suggests that the prevalence of African tax treaties with

Nordic countries and West Germany ieth 1 9 70s was a result of the
to negotiate and to concl ude t rdemdognisestheon pr e
necessity of greater taxation at source and are willing to enter into tax agreements favourable

to developing ountries °&

Veronica Dauer anRichardKrever survey tax treaties in 11 African countries, comparing

the negotiated outcome of several clauses across treaties concluded by these African

countries, as well as those concluded by six Asian countries. Thatydinds marked

di fferences bet ween s asmagroup,dhese Africanecsuntriea nd not e
appear not to have been as successful as Asian countries in retaining taxingé&igrey

advance, but do not test, three explanations forthisi¢con i es® negoti ating st

policy preferences, and emulation of regional partners.

In a study of 500 treaties signed by developing countriesindthat Asian countries have
generally been more successful at obtaining UN treaty provisionsateguard their taxing
rights than African countrie¥.Since 1970, a trend towards lower withholding taxes in
developing country tax treatibas beerounterbalanced by more expansive taxing rights in
permanent establishment provisions, while the péctuith respect to capital gains is mixed.
As a group, OECD countries are becoming more restrictive in their negotiating positions

towards developing countries, and AFORCD countries more expansive.

JinyanL i analyses the hi st teaty meavork udieg\addtaded ment o f
typology® Broadly, she finds that China has changed its preference in negotiations, from

preferring clauses that expanded its taxing rights as a capital importer, towards more

Brooks, fiCanadatd6s Evol vi Aq cloanxe TCroeuanttyr i Frestyi; c yB rtocovkasr,d ML

Treatment of Royalty Payments fromLdwn c ome Countries: A Comparison of Cal
Policies. o

%] rish, il nternati onal Doubl e Taxation Agreements and
57 Dauer and KreveiChoosing between the UN and OETBX Policy Models: An African Case Study.
HearsonMeasuring Tax Treaty Negotiation Outcomes.: The A
%Li, AThe Great Fiscal Wall of China: Tax Treaties and
Base. 0
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recently preferring clauses that expand its taxing rights as a capital exgdctardo

Bai st rdescribdsmn idital stage of Chinese treaty policy during which it was willing

to accept treat i es,despiteteE®Ditintarredeecapgad t er ms
importing countryjn order to send the signal that it was open to investffient.

Two studies considehe relationship betwedfDIl asymmetries between the two negotiating
countries and the withholding rates in those treafeglooks at thidor US treaties and for

treaties between OECD members, whiledtieeruses data from German treatieéBoth

studies find that withholding tax rates are higher where the asymmetry in the FDI

relationship between treaty partners is higher. A much eanlialitafive study observed

that Atreaty partners having unequal i ncome
achieve a more even balance between the two extréhes.

The findings of thesthree studies imply that countries in a more capital inmpgiosition,

where the balance of taxing rights in the treaty is most important, are more likely to obtain a
better outcomeBut is worth noting that the treaties studied in these papers are
predominantlyamongmore developed countrieBhe descriptivestudiesthatused a sample

of lowerincomedeveloping countrieBave tended ténd thatthese countrieare quite
unsuccessful at obtaining the versions of clauses thas&®y tqrefer when negotiating

treaties with developed countrjess opposed to Wi each othet® This is consistent with the

view that a tax treaty between a developed and a developing country tends to act primarily to

constrain the |l atterb6s ability to tax invest

3.5 Determinants of tax treaty formation

So far we haveeen that the existing literature on tax treaties creates something of a puzzle

for why developing countries might sign them. The legal rationale is hard to generalise, but

the most common dédheroicd explanati eamanyn ter m
instances. In any event, regardless of the legal pogitaicymakershave not generally had
arobusteconometric evidendease tasupport the idea that treaties achieve increases in

investment. And yet developing countries are signing tax éettat, in many cases,

significantly curtail their taxing rights.

0Baisr occhi, fAThe International Tax Regime and the BRI C
6.Ri xen and Schwarz, fABargaining over the Avoidance of
Treatieso; Chisi k and D-dreatyBargainifighThgopnmanhdi EvFBDEnardoTax
2Gol dber g, fiConventions for the Elimination of Il nterna
Model . 0

63 Wijnen and de Goedd@he UN Model in Practice 1992013 Dauer and KreveiChoosing between the UN
and OECD Tax Policy Mitels: An African Case Study
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Theonly study to date to test a 6diffusiond e
that competition for inward investment is an important driFabienBarthel ancEric

Neumger conclude that developing countries are more likely to conclude a tax treaty with a
particularcountry whertheir likely competitors for inward investment have signed a treaty

with that country’* Policymakers, it seems, are convinced enough of the iteafax

treaties to engage inc@mpetitive strategic interaction.

A paper written for the UN tax committee by former Australian tax treaty negofigtoime
Pickering while devoting most of its attention to the investrgmimoting rationale for tax
treaties, also notes two further reasons why developing countries might sign tax tieaties
prevention of fiscal evasion through the tax information exchange and cooperation
provisions of tax t rSThdreiscertainlyeevicdiee thaptaxl i t i c al r
officials from some developing countries, among them Zambia and Kenya, currently regard
the information exchange provisions of tax treaties as important benefits to be weighed up as
part of any assessment of the gains and losses from treatyatiegs and renegotiatiofi%.

This was not, however, a common motivation identified in the research for this thesis, not
least because sugiovisions carbe obtained without the need to sacrifice taxing rights,
through a standalone Tax Information Exalpaigreement (TIEA). It is also the case that,
historically, developing countries have not made much use of the information exchange
provisions within their tax treati€ésIin Uganda, for examplelthough finance ministers

have paid lip service to theserlgdits in the treaty ratification process, the country has made

very few information requests.

Pickering breaks dogseveralfeleroehts: the sigaalingefie@da s ons o i n

towards businesses that a couridnaltex i s fAa resp
community iternational obligations (OECD and EU members, for example, are obliged to
conclude tax treaties among themselves), diplomatic reasons unconnected with taxation, and

the possibility of coercion:

Frequently, developing countries comnce negotiations for a tax treaty primarily
because they feel pressured to do so by another country. The pressure may come in
the form of diplomatic or political representations, or from the tax administration or
revenue officials from the other countnydirectly from taxpayers resident in the other
country®?

Bart hel and Neumayer, AfiCompeting for Scarce Foreign C
Taxation Treaties. 0

85 Pickering,Why Negotiate Tax TreatigsP7 18.

66 Interviews, anonymised.

67 Independent Commissio on Ai d I mpact, AUK Aidodés Contribution to
Grinberg, ABuil ding Institutions for a Globalized Worl
68 Hearson and Kangavh, Revi ew of Ugandadés Tax Treaties and Recomr
69 pickering,Why Negotiat@ax Treaties?18.
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Charles Irish, writing in 1974 based on his experience as an adviser to the Zambian

government, noted that Zambia had signed a number of unfavourable treaties, and suggested

that this resulted frora number of factors combining to create a coercive mechanism.

Devel oping countries were fiunawareo of the d

developed countries, and of the possibility that they might challenge the allocation of taxing

rights;dee | opi ng countries fAhave or believe they
positiono; developed countries Ahave ™ prope
One collection of studies is consi skmegnt with

is not well developed in international tax. It describes the attitude to tax negotiation in
several developing countriecf.h e a ut h or Ugahda thiapterfdr exankp@,s
argues that,

tax administration and tax policy officials in Uganda aresudficiently trained in the

area of tax treaties and international taxation. As a result, Uganda has a weak tax treaty

negotiation team that concludes treaties more intensively reflecting the position of the
other contracting stafé.

Similarly, thechapte on Colombia describes how a decision by the Uribe government in
2004 to adopt a policy of #fAattqrapared ng i nvest
negotiations that resulted in an outcome that was less favourable to Colombia than might
otherwise haveesulted:
In 2005 the Ministry of Trade thus issued a priority list of major trading partners for
parall el negotiations of bilateral i nvest ment
the urgency of negotiations, Colombian officials decided to implentenfOECD

Model, rather than the Andean or United Nations models] as the only available tool
for negotiating with OECD Member countri&s.

These examples are consistent with my own experigmceto embarking on the research
for this thesisa tax policy official in Ghana told me that his country had lost out in
negotiations through poor preparation, &lad not fully taken into account the way tax

treaties could allow certain jurisdictions to act as conduits for tax avoidance

A differentperspective is provided by Alison Christians in her account of field research in
Ghana”?Chr i stians observed that most stakehol de
treaty with the United States to be necessary in terms of its specific impacttax the

treatment of US investments into Ghana. The case study also casts doubt on the value of any

Ol rish, il nternati onal Doubl e Taxation Agreements and
“"Aukonober a, ifiUganda, 0 1084.
Quinones Cruz,i55iCol ombia, 0 204

73 Hearson and Brook€alling Time: Why SABMiller Should Stop Dodging Taxes ic&f24.
“Christians, fATax Treati-8ahdman | Afvreist ane nA QGage AStdud . &
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signalling effect from a tax treaty, in comparison to other potential drivers of inward

investment such &3ITs.

In sum, the small literature examiningdeveiog countri esd reasons for
suggests a familiar set of issues for international political economy scholars: policymakers

acting on imperfect information, power imbalances between countries, and the pursuit of
economioobjectives beyondie technical purpose of the treaty. These explanatienainly

add nuance to the prevailing view that tax treaty diffusion to developing countries can be

explained throughhe rational pursuit of inward investment

3.6 Conclusion

Thetax treaties mytlentails two logical stepdirst,t h at cempatingeckims to tax
crossborder investmertreate the problem of double taxation, which is unresolved without
cooperation between states; second, that by putting in place a tax treaty to resolve this
prodem, an actual barrier preventing investment flows will be lifted. As this chapter has
shown,it is unlikely that policymakers hawifficient evidence tgupportsuch generalised
claims, and some evidence that contradicts each..

In fact, we understand welittle about why developing countries sign tax treaties, and hence
we have no yardstick against which to judge whether they have been successful. What we do
know is that developing countries have signed, and continue to sign, a great many tax
treatiesmany of which have been negotiated on terms that seem to have entailed a greater
sacrifice of fiscakovereignty than was necesstoyeach agreementhe core question

posed by the empirical literaturetigereforewhy developing countries have concluded

many tax treaties, and on such disadvantageous.terms

To answer thigjuestions convincingly, it will be necessary to work across two disciplinary
boundaries. First, to combine the detailed analysis of legal scholarshifnevjpblitical

s c i e n tphasi$ ob sausaltypotheses; second, to adopt a mixed methods approach that
leverages the inferential power of laffyeanalysis with the specificity of qualitative case
studies. In each case, it is important to combine the analyses systematically: tateormu
hypotheses not just about the origins of tax treaties in general, but about specific clauses
given their interaction with the domestic tax system; to embed case studies in a rigorous
mixed methods approach that tests and clarifies the findings dfitatisa work. By

integrating these different approaches, the aim is to formulate a new understanding of tax

treaty formation that questions the assumptions underlying existing analyses
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The next two chapters begin that process by getiin a theory of tax treaty diffusion to

developing countries, based on qualitative evidence gathered through interviews and
observations. Chaptdrfocusesonnes peci al i st s within a country
who have little knowledge of the detailed content of tax treaties, nor of their interactions

with domestic tax systemBor these individualsit is the idea that countries wanting to

attract investmetrshould sign tax treaties that has driven tax treaty diffusitiaptess then

turns attention to those within the bureaucracy who do have specialist knowledge, in
particular the treaty ne g dehiniaakkrmwledgetishe msel ves
detailed,and packaged within a set of ideas about acceptable tax standards, which are

embodied by the OECD model tax treaty.
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4 Turning the tables: competition for inward
and outward investment

Nobody comes to invest because you have a tax treaty. When you see the rationale to attract
investment, it sounds laudable. But when you look atthe evidence) s not t he case.

- Ugandan treaty negotiafor

This chapter and the omieat follows build on the theoretical and empirical foundations of
the previous chapters to develop a tyasfrtax treaty diffusionin which ideas play a causal
role. The propositions here are supported by anecdotal evidence drawintizoriews with
taxtreaty negotiators and participant observation at their international meetings, as well as
from some documentary evidence. The present chapter focutiesidea that tax treaties
increase investment flows, and hence can be used to compete for inveShiwidea

departs from the double taxation problem discussed in chapter 2, whereby international

investment is deterred by the multiple claimsawit by different countries.

Competition is one of fourlassiccategorie®f policy diffusionmechanismthe others being

learning emulation and coercighThis chapter begins with a critical review of policy

di ffusion literature. It then builds a theor
the insights from recent work on boundedly rational lemyhiespecially on BIT$ with the
classic conception of policy diffusion throu
evidence presented in this chapter shows, tax treaties have indeed diffused in soa® cases

a result ocompetition by developinpcountries for inward investmenithe lack of a solid

evidence basw justify this competitiopand the views of treaty negotiatevho are often

sceptical that tax treaties will attract investmemiggesthat nonspecialist actors in

developing counies who subscribe to the competition appraoaely berelying on ideass

well as, or instead of, puretational analysis of the costs and benefits treaties are,

however a harder case than Blfis theories ofbounded rationality, because the coses ar

more immediate and certain than any potential benefits, and hence information on the costs

mi ght expected to be more O6availabled to pol

the salience of fiscal costtis those actoris a scope condition fahis diffusion mechanism.

The chapter then turns the logic of competition on its head, demonstrating that tax treaties

have also diffused through competition by outwimeesting developed countries for

LInterview 25
2Dobbin, Si mmons, and Garrett, NfnThe GI obal Di ffusion o
Competition, or Learning?bo
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investment opportunities. Since tax treaties cobéerefits in the developing country on only
those multinationals based in the signatory country, investors from signatory countries gain
an advantage over their competitors, who in turn ask their home governments to conclude
tax treaties. Anecdotal evidencenfirms that this mechanism has played an important role

in the initiation of tax treaty negotiations between developed and developing countries, and
hence in the observed pattern of tax treaty diffusion. This apparently simple observation is

largely absnt from any discussion of BIT and BTT diffusion in the &tere

Competition for outward investment cannot explain why developing countries, which incur

most of the costs of tax treaties, would acquiesce to segjfrem developing countrieshé

final task of this chapter ihereforeto consider the means through which developed
countries have influenced deve,|daprpcessg countri

6coercionbo.

4.1 Evidence base

To build the argument in this chapter and the one thaws|lbuse evidence from

interviews, participant observation in international meetings p#ficdal documentationln

total, the theis draws on 68 interviews witd&takeholders in the tax treatymaking process.

Of thesestakeholders56 were or had beemational civil servants involved in setting tax

treaty policy, negotiating tax treatesmany wer e t heir coountryods | ec
admini stering tax treaties (the umbrella ter
types of civil servat). The sample also included RWlividuals currently working in the

private sector, primarily for business lobby groaps tax advisory firms, arelght

international organisation staffl heseindividualscamefrom 27 different countries,

including the three case study courgriBOinterviewees were not frowr working incase

study countries.

The sampling was a combination of convenience and purposive. Most of the interviews were
conducted at meetings convened by thmited Nations Committee of Experts on

I nternational Cooperation in Tax Matters (AU
with some incountry interviews during incidental travel. In addition to the three

contemporary case studie€ambodia, Viethamand Zambid in-country interviews were

conducted in Uganda, Kenya, Denmark, South Africa and the US. Astaltitholder focus

group was also conducted at a tax conference in Nairobi in 2013, involving local businesses,

tax advisors, revenue authorityfiofals and academics. The sampling strategy was designed

3 The numbers do not add up tol8dcause several interviewees had worked in some combination of the public
sector, private sector, and international organisations.
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to obtain a crossection of countries by income group and region, as showahle4.1,
which gives a brdalown of the countries covered by the interviews by income group. A
detailed list dinterviews is given in anngxalthough countries and names are kept

confidential at the request of numerous interviewees.

Table4.1: Breakdown ofnterviews

Country income group Negotiators gO\?etr?\?‘rzent Zré\é?éf Total
High 13 5 4 22
Uppermiddle 7 1 8

Lower-middle 12 5 1 18
Low 4 7 17 28
I nt 61 organi 8 1 5 14
Total 44 19 27
Source: Authorés own

Wherepossible, interviews were undertaken on a semictured basis, with a series of

general questions about the intervieweeds ex
decisions were made in their country. In addition, some specific questions weralasktd

recent developments in each country, such as recent treaty signatures, using lists obtained

from the International Bureau of Fiscal Documentation in advaBSo@e conversations

were necessarily more informal than this, given that participantsimtergiewed in the

margins of conferences. Interviews were not recorded, as requests to record early interviews

had a significant chilling effect on the conversation.

International meetings also provided the opportunity for participant observation. Meafting

the United Nations Tax Committee are gatherings of dozens of tax treaty officials that last

over several days. During formal proceedings, the 25 committee members speak in a

personal capacity, while country observers speak on behalf of their camdrg,small

number of representatives from NGOs, the private sector and NGOs also participate as
observers.The meetings were an opportunity to observe both the formal statements made

by participants during the c discossidnsdemgds del i b
breaks and social functions. Comments made by committee members cannot, however, be
attributed.

There are several sources of bias in the use of such interview and observation data. First, not

all countries attend United Nations eventy] ao the sample may ovepresent countriés

4 BFD, Al BFD Tax Research Platform.o
5In practice, most countries send a single delegate, although a few countries had both a committee member and
an official observer.
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or individualsi with a certain perspective on the matters under discussion (for example,
those more instinctively amenable to international cooperation, and more particularly to the
UN). Second, | am knownylsome participants for my past advocacy work, including a
widely-distributed report that was somewhat sceptical of tax treatiés possible that
participants may have adjusted their replies to take account of this background. Third, as the
thesis disusses, the power balance between different groups of officials within the national
bureaucracy influences a countrybés approach
countries, the decision about whether or not to negotiate a tax treaty is ntadebgistry

of finance, while the tax treaty specialisthhose who attend international meetifiggside

in the revenue authority. For this reason, not all the tax treaty officials interviewed, despite
being implementers, were privy to the decisinging process that produced their

negotiating mandate. Fourth, developing country tax authorities experience a high turnover
of staff, and as a consequence, a significant number of negotiators interviewed had not been

involved in even relatively recent ndguions.

Despite these limitations, the practical opportunity of an opportunity to speak with a large

number of officials involved in the treatyiaking process at international meetings was

unique, and a number of mitigating factors help to addressdtéatjal bias. First, and most
importantly, the task in this section of the thesis is merely proof of concept: my aim here is

to demonstrate that the proposed mechanisms play-ainiahrole in tax treaty diffusion,

not to draw any conclusions aboutitlrelative importance beyond this.hi s A how mucho
question is better addressed through the inclusion of a quantitative methodology within the

formal testing approach outlined in chapg€rSecond, a degree of triangulation was

possible within the interview methodology. Triangulation techniques included speaking
independently with negotiators who had experience across tedfainl each other,

speaking with more than one official from the same country, and using field visits to focus

on interviews with stakeholders who did not participate in international tax meetings, in

particular in finance ministries and the private seclbird, it was also possible to

triangulate between interview and observation data and other sources of information on the
negotiating experience or practices of count
official statements about policy towards teaties, both in written form and from

parliamentary transcripts, and from a number of unofficial accounts of the negotiating

process. In addition, one source of material that provided useful data, some of which were

also used as a basis for discussiomterviews, is the Public Library of US Diplomacy

6 Hearson and Brook€alling Time: Why SABMiller Should Stop Dodging Taxes in Africa
"Chwieroth, fi T e s heiRolgof ldead Thél@aaesoliNedlibeglism in the International Monetary
Fund. o
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which maintains a database of US diplomatic cables, including both a historical archive from

the 1970s, and the more recent cables leaked to Wikitezdarches of the more recent

cables fomnfitéd&adoubéatyaxationo yielded 232 r
discussions between finance ministersfficials and US diplomats.

4.2 Diffusion theory: an overview

At iits most broad and s ithepdlieychoipesdf onegoupd i f f usi
are shaped by the choices of eth °d/iewed more mechanistically, the term can refer to

fithe process by which institutions, practices, behaviors, or norms are transmitted between
individuals and/or between social systgerdlts roots can be traceddlaas far back as

1889, to remarks made by Sir Francis Galton aRihyal Anthropological Institute

concerning the difficulty of distinguishing between croaiural similarities that emerged
independently, and those that emerged because they haddresmnitied in some way from
oneculturalunit to anothet! Before reaching international relations literature, the
phenomenon of O6policy transferd was understo
fiknowledge about policies, administrative arrangementtituitisns and ideas in one

political setting (past or present) is used in development of policies, administrative

arrangements, institutions and agein another political settingd

Policy diffusion is defined here as the underlying mecha(sistniving an observed
convergence in policies, not the convergence itédlhe literature gives a menu of possible
mechanisms, certain scope conditions for their effectiveness, and some methodological
techniques associated with measuring and testing each. Mechahisofisy diffusion are
usually divided into four categories: emulation, learning, competition and coétdiba.

key objective of most contributions in the literature has been to identify which of these
mechanisms have resulted in particular instanceslafy diffusion. Diffusion studies
commonly use crossountry event history models, in which the unit of analysis is the

countryyear or, in the case of bilateral treaties, the dyear!® The particular innovation of

Wi kil eaks, fAPublic Library of US Diplomacy. 0

‘Dobbin, Si mmons, and Garrett, AThe Gl obal Di ffusion o
Competition, or Learnig? , 0 450 .

OWe |l sh,-Nditlindrerl nteraction and Political Di Citeduirs i on : Not
Starr, iDemocratic Dominoes: Di ffusion Approaches to t
359.

INarol I, fi Ttwoo Gaolltuan osnsPr obl e mod; Ross aMatonaHo mer , AGal t
Research. o

Dol owitz and Marsh, fiLearning from AbroadakTmeg.Role o
BGil ardi, iTransnational Di ffusion Nor ms, |l deas, and
“Dobbin, Simmons, and Garrett, iThe Gl obal Di ffusion o
Competition, or Learning?o

5ForexampleSi mmons and EI kins, fiThe Gl obalization of Li ber .
Political E@ n o my 0 ; El kins, Guzman, and Si mmons, ACompeting f
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these studies is the introductionspfatial lags: the occurrence of the same event in other
countries is used as an independent variable
measures that model the different diffusion effects. An early example that serves as a

template for many subsequaliffusion studies examines competing explanations for the

diffusion of economic liberalisation policieBhe spatial lags used that studyare shown in

Table4.2.

Table4.2: Examples of spatial lag variables in a diffusion study

Diffusion mechanism Spatial lag
Competition For export markets Similarity of trade relationships
Similarity of basket of producesxported
For capital Similarity of bond ratings

Similarity of 6educati
variabl esbd
Learning From high performers Adoption by countries in top growth decile
From countries with which Sharednmembership of trade agreements and
information is more likely bilateral investment treaties

to be shared Crossborder business contacts
Crossborder telephone traffic
Emulation Of countries with Common language

Opercei ved s Commonreligion
val ues and s Common colonial heritage
Of global norms Mean global adoption

Source: Based o8immons & Elking®

ZacharyElkins and colleaguemodify this method to examine the diffusion of bilateral
investment treaties (BIT3J.They find a significant effect from the variables that attempt to
measure diffusion effects through competition and coercion when measured through
recourse to IMF loans. Emulation effects, measured through various common cultural
characteristics, are ongygnificant in the case of religion. There is no evidence for learning,

measured through variables that capture the effect of the available evidence of BITs on FDI.

4.2.1 Critical reflections in the diffusion literature

Since this early work, the policy diffusi literature has been characterised by increasingly
sophisticated quantitative models that seek to identify and differentiate diffusion

mechanism$® Yet, there is a growing recognition that more fgrained analysis of the

Investment Treaties, 19600 000; Neumayer and Pl ¢mper, fASpati al Ef fec
AThe | nternat i on%ettor DowdsizingsNetoren EmoldtionRandbrhedrfr i ven Learning. o
Si mmons and EIl kins, AThe Globalization of Liberalizat
Economy. 0

YEl ki ns, Guz man, and Si mmons, ACompeti ng dtiesrl9Capi t al :
2000. 0

BForexampleGr eenhi | | , Mo s | e jyBasedaiffasiorPof LaboraRights: A Palel Studiye 1986

20020; Barthel and Neumayer, AfCompeting for Scarce For
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nationallevel dynamics througtvhich diffusion occurs is needed to triangulate thesedarge

N results. Ad-abrizioGilardis t a ft]eesnatureiof diffusion processes cannot be

elucidated satisfactorily unless broad patterns can be supported by detailed information on

the underlyingdynamicsd®EtelSo |l i ngen, in her essay on 6domi
observes that Asimilar mechani sms may yield
regional, and global conditions. And different mechanisms may yield similar outcomes

undercompaabl e ci r®umstances. 0

Covadongavleseguer antilardi argue that the approaches followed in diffusion research
thus far have tended to Ohomegenise6, | ookin
convergencelhey suggest that diffusion mechanisms are yaefficient conditions for
policy change in a given country, which limits the predictive power of diffusion theories.
This leads them to sketch out a research agenda which includes:
(1) why some policies diffuse faster than others; (2) why regional pattérpolicy
diffusion vary so much; (3) why partisan politics retains predictive power to explain
some policy adoptions but not others; (4) what mechanisms of diffusion are likely to

be influential in early as opposed to late phases of policy diffusiah;(®) how
patterns of policy diffusion are affected by political varia3fes.

A

The importance of region#vel dynamics is highlighted ljasorBe c kf i el dés st udy
growing regionalisation of the world poliy David Marsh & JasorSharman also identifsy

need for more studies at the regional |l evel,
East and most of Asia are either considered only in so far as they are present in global data

sets, or ignored altogethé? They suggest that one might expsitbnger coercion,

competition and emulation effects in developing countries, due to their greater need for

outside support, inward investment and state legitinfdeysh & Sharman challenge the

reduction of policy diffusion down to a dichotomous depehgariable, suggesting that

frequentlypolc i e s ar e hybrdizgd toenbinateossf ofitside and local

k nowl edignwesupported bjxmitav Acharya, who argues that international norms are

6l ocalisedd as paft of the diffusion process

The assumptin of a constant pattern of diffusion over time, which is implied by the
methodology used in many of these studies, also merits some scrutiny. For eXéamihia,

Double Taxation Treat® 0 ; Zhukov and Stewart, AChoosing Your Nei gh
International Rel ations 10; Quiliconi, ACompetitive Di
YGilardi, AiTransnational Di ffusion: Nor ms, |l deas, and
20g5plingn, A Of Dominoes and Firewalls: The Domestic, Regio
Di ffusion, 0 640.

2’Meseguer and Gilardi, fAWhat |Is New in the Study of Po
2Beckfi el d, iThe Soci al Structure of the World Polity.
2ZMarshandsh ar man, iPolicy Diffusion and Policy Transfer, o
#Acharya, AfHow | deas Spread: Whose Norms Matter? Norm
Regional i smo; Mar sh and Shar man, APolicy Diffusion and
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Finnemore andathryn Sikkink suggest that the diffusion of particular norms reaches a

tipping point, after which a 6c@AaTheswodefBTor o6her di
diffusion, for example, is divided into three phases: an initial phase in which treaties with

countries that were key sources of investment were concluded to reassuresnvesto

followed by a second cascade phase characterised by the conclusion of treaties between pairs

of countries withat significant FDI flows the Attorney General of Pakistan suggesting that
treaties were signed Ab ¢andfoallya thirdphasednswhitha s hi o n
treaties were concluded in more limited circumstances once their negative consequences

began to be observé8iThe aim here, as with studies of BIT conclusions, is thus to explain

the variations over time and across countrighénpattern of tax treaty diffusion.

4.3 From bounded learning to bounded competition

4.3.1 Emulation and bounded learning

Emulation, originally referred to biyrankDobbinand colleaguesasc onst ruct i vi s mo,
spread of a policy through its social acceptasa policymaking norii.These authors

identify three ways in which this might occur: its adoption by countries which are seen as
exemplars by others, its promulgation as a policy norm by expert groups even in the absence

of an exemplar, and the adoptidnagpolicy by countries sharing economic, social, political

or cultural similarities. Much attention in the literature is focused on how norms reach a
6tipping pointé beyond which they become 6st
the default beaviour for state®

Policy learning is distinguished from emul at
beliefs about cause and effect, rather than their adoption of a norm because it is seen as
appropriate behaviour. This distinction from entigla is clear if learning is rational, based

on Bayesian updating, in which decisioraking is a function of all the information
available to decisoma ker s. I n contrast, |l earning may al
which case information is processbadaugh a cognitivgsychological framework,

employing cognitive shortcuts and heuristics that privilege certain pieces of information and

downplay others®

SFinnemorean® i k ki nk, Al nternational Norm Dynamics and Pol it
%Jandhyal a, Henisz, and Mansfield, AThree Waves of BIT
Policy. o

2’Dobbin, Simmons, and Garrett, i The t@dtiantCadrcioi f fusi on o
Competition, or Learning?bo

2BFinnemore and Si kkink, il nternati onal Norm Dynamics a
P®Weyl and, ATheorieseosoPe |l icygmDLafiusi Ameri can Pension
Rationalityandth®i f f usi on of Modern I nvestment Treaties. o
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Such @ounded rationality framework builds on several of the classic diffusion and

socialisation mehanisms, adding insights from behavioural economics, in particular
O6prospect theory6, which argues that people
6heuristicso as s horPFPKutWeyandtsuoggestythat thedypieal i nf or
characteristics of policy diffusion, as typified by Latin American pension reforms, cannot be
explained by a fully rational learning approach, and require the insights of cognitive

heuristics. First, the adoption of nadentical policies by countries witdiverse needs and

contexts implies that policymakers have not studied their own problems and all potential
solutions in detail. Second, the geographic clustering seen in diffusion demonstrates that
policymakers pay more attention to reforms adopted bytries close to home, rather than
evaluating the full range of alternatives from around the globe. Finally, the typitafed

diffusion pattern seems inconsistent with a rational approach: the rapid upsurge in the

mi ddl e of t he p atiortaldearningfimhiehvequares a sareful relostrafit r

analysis that considers a longer track recomdhile the eventual levelling out is also hard to
explain because Athe more countries adopt a
competitive pressuren laggards to follow suit. Accordingly, diffusion should follow an

exponential curve®

Prospect theory introduces three heuristics used by people as shortcuts when evaluating
information. First, the availability heuristic causes people to overvaluariaf@m that is

more striking, for example because it is simpler to understand, or more dramatic. Weyland
suggests that this explains the undue weight given to examples that are geographically
proximate. Alternatively, policymakers might look more favouyai the evidence about a
policy that conforms to their ideological preferences, in comparison to a policy that
contradicts then® Second, through the representativeness heuristic, people tend to
overestimate how generalisable the information gleaneddrsmall number of

observations is. This would explain the explosive nature of the early stages of diffusion:
after a certain point, the 6informational <ca
countries stop accumulating new information, and decidelopt the policy Finally, the
anchoring heuristic is the mechanism by which the stickiness of an initial piece of
information biases further analyses, which would be the reason for isomorphism in policy

diffusion.

®Kahneman and Tversky, AProspect Theory: An Analysis o
SWeyl and, ATheorieseosoPe |l icygmDLafiusi Amél.i can Pension
#2Vol den, Ting, andMoCdaerlp eonft elre,a riinA nFgo ramad Pol i cy Di ffusi
3¥Bi khchandani , Hirshleifer, and Wel ch, iLearning from
I nformati onal Cascadeso; Bi khchandani , Hirshleifer, an
Culturalthange as I nformational Cascades. 0
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Clearly, the boundary between emuwatiand bounded learning is blurred: in effect, the

availability and representativeness heuristics result in a mechanism whereby countries

6l earndé by observing the actions of, other <co
rather than the results dgfdse actionsgChang Lee and Davifitrang demonstrate a

combination of emulation and learning in the example of changes in the size of the public

sector in OECD countrie$. The emulation effect is based on the strength of trading

relationship between counte s, as wel | as a specific 6follo
shifts by the US. That the adoption of a pol
diffusion than its adoption by other countries is a tbelfl suggestion in diffusion literatyre

often traced from the game theory model of 0
moves first, and is followed by other market participdh#tss HarveySt ar r whei t es, ]

key issue in the study of diffusion is where the stimulus for emulatiores frono®

The emulation effect found by Lee and Strang is not dependent on what impact the adoption

of reforms had in other countries, merely on the fact of them having been adopted; but they

also observe a learning effect, which is dependent onutisernes. Learning, the authors

argue, is mediated by an o6interpretive fr ame
economic growtd’l nf or mat i on that is consistent with
than information that is not: changes to pubkctor size that are followed by changes in

economic performance in the direction supported by the theory lead to public sector

downsizing in other countries; changes that have a null or an opposite effect to that

anticipated do not lead to increasedhia size of the public sector.

NathanJensen anRenéLindstadt also demonstrate the cognitive mediation of a learning

effect within OECD countries, in the case of corporate tax policy. They show that

corporation tax cuts by rigthtaning governments aretrassociated with diffusion effects to

other countries, but that cuts by Hfaning governments trigger similar measures in other
countries. This supports the argument that a
expected preference "communicataportant information about the viability" of that

policy.® On the other hand, political leaders may have more or less motivation to learn from

Lee and Strang, AThe | SecorDovensizing: Network Brmufation and Theoryo f P u b | i
Driven Learning. o
35Von StackelbergMarket Structure and Equilibrium [Marktform Und GleichgewichEprdham and Asal

AiBilliard Balls or Snowfl akes? Major Power Prestige an
Practices. 0

%Starr, fADemocratic Dominoes: Diffusion Approaches to
359.

SLee and S ntermatioga) DiffisToh & PubliSector Downsizing: Network Emulation and Theory
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others,depending on their natural dispositimnimplement a policy, in which case the level

of accountabilitywithin the political system may mediate any learning effect.

The Sshaped curve discussed by Weyland is very visible for bilateral investment treaty
diffusion, and the particulars of the BIT story seem to fit his hypothesis: at first, countries
were quickto copy each other without a detailed consideration of the costs and benefits of
signing BITs, then stopped once policymakers realised the costs could be sigffificant
LaugePoulsen uses travailability heuristic to explain this pattern: developing caast

entered into treaties without fully anticipating their consequences, because these
consequences were remote and had lower salience, in comparison to the signal sent by their
neighbours forging ahead with BIT signatures; they were slow to realisaplieations for
themselves when other countries experienced invette claims, especially when these

claims were outside their own region, because the examples were, again, les¥ salient.

Diffusion through bounded learning may include social knowlepigamised on the

development of a policy consensus among elites, such as the theory of downsizing in Lee

and Strangbés example, or of pension reform i
through organisations and networks, for example mutual mempeasinternational

organisationg? In several studies of different economic policy diffusigaon Cao finds that

shared participation in intergovernmental organisations leads to diffusion through the

Anatur al affinityod breetgoverementain@garbsatipaswedds t he s a
through policy learning® Brian Greenhill shows a similar for effect for human rights norms,
whereby a statebds compliance is associated w
organisation membefé As the netwek of intergovernmental organisations becomes more
fragmented, regionalised, and increasingly divided on core/periphery lines, patterns of

diffusion through emulation and learning may be expected to become more heterofeneous.

%9 Meseguer and Escridéedl ch, #fLearning, Political Regimes and the L
“Jandhyal a, Heni sz, and Mansfield, AiThree Waves of BIT
Policy. o

“PoulsenBounded Rationality and Ec on onentTeatlsipDeeelogngy. : The
Countries

42 Here we are concerned with the social interactions within organisations as channels for information, rather than
the role of experts within tFimremoeNatanalintradtéh onds secretar

International Society Gheci u, iSecurity Institutions as Agents of
which is considered in chapter 5.

“Cao, fANetworks of Intergovernment al Organizations and
i Gbal Net wor ks and Domestic Policy Convergence: A Net w

iNet works as Channels of Policy Diffusion:-20B8x6p.loai ni ng
“Greenhil The Company ¥pbuokKeapd théebDinfat i ®inhah &SbcHa
“Beckfiel The Social Structure of the World Polity.
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4.3.2 Emulation and bounded competiion

Under economic competition, strategic interaction between countries causes them to adopt
policies in order to make them relatively more attractive to foreign investment, or to gain
relatively more favourable access to export markets. This may |elael diffusion of

particular policies among countries competing with each other, or to the adoption of

different policies in ordemtcompete. Although Weyland aRdulsen situate their

discussios of bounded rationality within the learning category ofuhfbn mechanisms,
competition in diffusion need not presume perfectly rational behaviour. This may be so in at
least three ways. First, in the choice of policy: the government of one country may respond
to the adoption of a particular investmg@mbmotionpolicy in a competitor country by

adopting it, perhaps ignoring doubts about its efficacy because of a fear of losing
investment. This may be a rational choice to take aavgkse approach in the absence of
evidence, a mechanism that has been described@r at i o n“‘dJensenranglesathat on 6 .
at the US state level, tax incentives are used by governments, even when their effectiveness
is questionald, as a creditlaiming device!’

It may also, in the language of prospect theory, be based on cogeitinstics. States

compete with each other over corporation tax, but there is evidence to suggest that such
competition is far from purely rational. The literature on business power describes

competition to attract or retain inward investment as a martiféastan of busi nesses
6str uct UYRacent aitempts to study structural power in practice have found that

what matters is thperceptionof business power, more than the reality; indeed, different
perceptions of the disinvestment threat among diffexetors in a country can lead to

different preference¥.

Second, the choice of competitor country may be imperfectly rational. Quantitative models
define competitor countries objectively, based on economic statistics (similarity in trade
patterns, bond tengs, and infrastructure characteristic3 able4.2, for example) and hence
implicitly assume that policymakers apply a similarly evidebased approach to

deternining the countries with which they compete. Any strategic interaction with countries
outside this pool would thus lbategorised asmulation (by definition nonational) or

learning. Yet, just as with learning, tlogic of competition may also apply amboundedly

“%Baturo and Gray, AFl atliners: Il deol ogy and Rational L
“Jensen, fdADomestic | nsttiitnuattiioonnsa |la nCdo rtphoer aTtai xoinnsg. 6o f Mu |
“Fuchs and Lederer, fi T hReo WPeorw e:r Ao f RaiBibid & riviee SVl andL u k e s

Public Revenue in Latin America. : Business Power and T
“¥Bel | and Hindmoor , i T h e nd$he Power bf ideaa: [The Btoamge €asenof theBu s i ne s s

Australian MinPngvaaeoWeBait hf iaemlddPublic Revenue in Lat
Tax Politics
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rational way, in which i nformation about
than others, regardlesstbe extent to whickhey are actually in competition with each
other.

Finally, policymakers in a state may have an impédederstanding of the relationship
between a particular reform and flows of trade and investment. As the example of anti
money laundering rules shows, countries may adopt reforms on paper in order to send a
signal to other countries and to investors, withreal commitment to enforcing thefin
corporation tax, policymakersoé focus on
interest in the effective rate, which is determined by more obscure factors such as capital

allowances?

The possibility of bounded rationality in the operation of competition mechanisms is
specifically excludedby many quantitative methodologica@ésigns which identify

competitive pressure by analysing objective economic variables, assuming that polisymaker

with a competitive mentality have done the same. For example, Sinamd&skins

examine the determinants of capital account, current account and exchange rate
liberalisation, finding that economic competition drives the diffusion of such poticies.
Elkinsand colleagueBnd that ptential host governments seem more motivated to sign

BITs when countries whose exports compete in similar third markets, and cowhipies
economic fundamentals maketheno mpar abl y fAattracti V&8 t o
possible that what is captured by emulation variables such as linguistic similarity and
geographic proximity is ngiure emulation, but rather competition employing cognitive
heuristics to identify competitor§hus, the conceptual boundaries popuyladed in the

policy diffusion literature may obscure more complex mechanisms, which can be more

readily uncovered using qualitative research.

%Shar man, AfiPower and

Hei l mann et al., AThe Limits of Pol i eMonepliafnfiedrngi on :
into Chinads Legal System. 0

51 Maffini, Business Taxation under the Coalition Government
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4.4 Competition and bounded rationality in the diffusion
of tax treaties

There is a widespread assumption tteat treaty diffusion iglue tocompetition between
developing countries for inward investméh#fs discussed in chapt8y there are a number

of reasons why poliapakers in developing countries might expect a tax treaty to attract
inward investmengdouble tax relief, tax sparing clauses, lower effective tax rates, signalling
effects and credible commitmehtsut there are also strong reasons to question any
anticipated benefits. In contrast, the tax costscaréain and significaniThis opens up the

possibilitythatang uch competi ti on may be underpinned

The technically complex, obscure and {salience nature of tax treaties makes tla@m

ideal candidate for bounded rationalitlye simplicity of the ide¢hat tax treaties will attract
investmenby eliminating double taxatiotontrasts with their complex nature and uncertain
effects. Norspecialists cannot themselves assess the ldffdgts of tax treaties, and would
need to rely ospecialisofficials, yet evidence suggests that they do not seek out the
information that these officials could provjd® that these officials lack sufficient specialist
knowledge to adviséAccording b a formertechnical adviser to Rwanda, which has
renegotiated its treaty with Mauritius, the original agreemers "a classic case of

somebody negotiating something they don't underst@mdtéechnical adviser at an

international organisatiombserved thatleveloping countries often have contradictory

policies within their tax code, some of which are designed to maximise revenue, and others
to give it away with the idea of attracting
thatmao e c o ul do irbpeoveducmopherené®.

Although in one case a negotiator described having been asked by her finance ministry for

an impact assessment,many cases there is no detailed considerafidine costs and

benefits by the developing coupttoncernedand no policyon which to base decisiofs

One negotiator told me that fAwéAmtheasatdhi nki ng
that her country had sought advice from international organisations on conducting impact

assessments, and beeld it was impossible®. Furthermore, a high turnover of staff means

“Baistrocchi, fiThe Use and I nterWorltati Dmeorfy Tanxd Trrm@al
Barthel and Neumayer, ACompeting for Scarce Foreign Ca
Taxation Treaties. 0

55 Interview 22

56 Interview 33

57 Interview 11

58 Interview 6

59 nterview 5
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a lack of institutional memory, illustrated by the fact that negotiators were rarely aware of

the considerations around treaties that they themselves had not wofRed on.

Most of the negtiators from developing countries interviewed, who would be most likely to
understand the situations in which investors would benefit from treaties, did not share the
view they would attract investment, even when they did recognise that foreign invtstors

their country faced some double taxatiBfeven regotiators from developing countries
expressea@ clear opiniorabout the impact of treaties on investmehen asked directlyOf
thesefour said treaties were not pursued in order to attract investfoer said that they

were and three emphasised the risk of saying no to a treaty, regardless of the evidence base
The scepticaliews are illustrated by the quotes reproducebable4.3.

Table4.3: Quotes from developing countmggotiators

A treaty is not a central factor t
double taxatior?

| would agree that a DTA is not a major factor driving investnfént.

I know that thereds a @pdsi thiuan It hd
right.®

Most of the time developing countries are disadvantaged by treaties. Treatie
not attractmivestment. It is other facto?$.

Source: Aut hordéds own

Other negotiators saw the matter differently, but their views were expressed more
emotionally than factually. AWe do hf@ve the
The other, from a muchde developed country, safiyou must understand that we are

afraid of losing investment. We are a poor countryandlwee at t he b*%®ttom of

60 \When I related thito negotiators from developed countries, many rejected the idea that they had initiated all,
or even most, of their treaties with developing countries. This disparity may be explained by countries making
reciprocal requests as investment flows betweem t@w, perhaps with the different timing allowing each side

to feel that the other has initiated negotiations. There may also be an historical variation whereby developing
countries had pursued some treaties with European countries in the past, befegotiagors with whom |

spoke were in post. Finally, it may also be the case that treaty negotiators based in the revenue authority are not
always privy to the initial contacts made by foreign affairs or finance ministries, especially if their coustry doe
not have a treaty policymaking process.

61 Interview 37

62 Interview 23

63 Interview 4

64 Interview 20

85 Interview 5

66 Interview 7
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A private sector interviewee explained that
government for a taxeaty with a country in which it was considering an investment would

rarely be the deciding factor in an investment decision, but that it would come into play

when evaluating the potential return on an investment, as a potential upsfi#\tisle a

few interviewees pointed to real examples of double taxation in developing countries in the
absence of tax treati€sthe consensus appeared to be that these examples were unlikely to

be material to foreign direct investment decisjanrdimited to a smakubset of investors

One way to verify whether the active pursuit of tax treaties by developing countries has been
underpinned by an understanding of their actual tax effects is to look for evidence that
requests received by developed countries from dpiredaountries coincided with interest

from investors. If they did not, this would indicate that the absence of a treaty was unlikely

to have been an i mpedi ment to investment fl o
policymaking is quite sensitivetau | t i nat i onal compani esd needs
taxing rights entailed by a treaty is | argel

response to a request for a tax treaty is generally quite indicative of whether or not a treaty

will really resolve problems that are preventing investment.

According to one former treaty negotiator in
devel oping countries and may Swaothertoldone year s
t hat t hi s treexgsemeiexentchat ouiinrsay i s OAsdltison ar ge. o
Christians observes, when examining the legal consequences of the absence of a tax treaty
between Ghana and the United States:

in todayds gl obal t ax cl i nodidesignificanttexy pi c al t ax

benefits to current or potential investors. Consequently, there is little incentive for

these investors to pressure the U.S. government to conclude tax treaties with many

LDCsé even if concluded, tibaatémpactonceoast i es woul d
border investment and tradeé.

US diplomatic cables dated between 2004 and 2010 give a number of examples of
developing countries seeking treaties with the US. These include Vietnam, Hungary, Brunei,
Croatia, Azerbaijan, JordaRlalaysia, Libya, Honduras and Turkmenistam most of

these cases, no treaty Isscebeen signed with the US, and correspondence in the cables
suggests that US reluctance was because US multinationals did not consider these treaties

necessary. Forexaml e, a O6scenesetterd for aMarcAssi st an

67 Interview 9

68 Interviews 50, 68

69 Interview 1

O Interview 21
“Christians,

fi reaSub®@shdmwman | Afvreisd ane nA @agde AStdudy, O
Wi kil eaks, i P

Library of US Diplomacy. 0o
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2007visit to Macedonia noted that while that government wanted to sign a tax treaty with

the US during official visits later in the year, US businesses did not see any need for it:
Regarding the double taxation issue, we are studying the Macedonian draft proposal
and have advised the MFA that action on such agreements would require strong

lobbying from US companies doing business in Macedonia, which has not yet been
the casé?

InDeee mber 2006, the US Ambassador met thavi t h t h
the Barr Labs $2.5 billion takeover of Pliva Pharmaceuticals may spur interest in concluding
a double taxation treaty between the US and Croatia, and said he would be urging
Washington to take a fresh laokbRecords of meetings with senior US Treasury officials
illustrate this | ine c¢onsi swastaldithaty . I n 2007,
finvestments, such as Barr, will help make Croatia a higher pdorit§y o rreagy” tha x t
foll owi ng HAnenaerand EGQpacmg Mirdissarasinformed that,

the [US Governmenthas limited resources to negotiate treaties and therefore has

certain core requirements that would need to be addressed following consultation with

U.S. companies to ensure that the proposed treaty would, in fact, address specific
problems’®

In some instances, then, the governments of developing countries have sought tax treaties

despite (or in the absence of) analysis of their own expert officials aiolikely impact of

the treaty, or agai nstprdaprate segotiatirfgpdsitoitlel s 6 vi ew
response from developed countries, where tax treaty policy may be supported by a greater

awareness of the likely impacts, has sometimes lwedelay or decline such requests.

4.5 Scope condition: fiscal cost salience

The story of tax treaty diffusion is at first sight a harder case to explain through bounded
rationalitythan BITs,the costs of which are only incurred if an investor makes a claim
against the state at some point in the futdirdany of the costs of tax treaties are immediate
and significant: withholding tax revenue is reduced from the moment the tax treaty comes
into force, and can be estimated in advance (although in intervibasaime apparent that
such forecasts are rarely made). Some other, larger, costs do emerge later and may be
unanticipated, in particular capital gains charges, which have been the subject of legal

disputes in countries such as Ugagdars after a treaty waigned Thecosts of tax treaty

73US Embassy Cabl@7SKOPJE190yion, 5 Mar 2007
74US Embassy Cable6ZAGREB1490Fri, 15 Dec 2006
75US Embassy Cabl@7ZAGREB285Mon, 26 Mar 2007
76 US Embassy Cable 08IHA781, Wed, 5 Nov 2008

"Poul sen and Aisbett, iwhen the Claim Hits: Bil ater al
PoulsenBounded Rationality and Economic Diplomacy.: The P
Countries
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shoppingtoo, follow later,as investors construct tax planning structures using the new
treaty’® Furthermore, the growth in tax treaty diffusion has yet to level off. Even countries
for which significant negative consegnces of treaty conclusion have clearly become
apparent have not generally stopped signing tax treaties, choosing instead to cancel or
renegotiate some problematic treaties and carry on negotiating neW tmaddition to

this, there is substantial vatizn between the number of tax treaties signed by countries

unde similar competitive pressufé.

This poses the questiowhat scope conditions determine the effectiveness of the diffusion
mechanisms discussed above? Why have some governments acteslohigpitrmation
about the fiscal costs, while others have not? A scope condition may be positive, increasing

the intensity of competition, or negative, a
literature, thdocus has been on the ideological argtitntional constraints on

governments$! ScottBasinger and/iark Hallerberg find that politicatosts faced by a

government in the form of veto players and ideological opposition reduce the likelihood that

it will cut corporate taxes iresponse to compétie pressurethe governments of

competitor countries take into account these political costs of their competitors in setting

their own corporate tax ratésDuaneSwank shows that the o6neol i be

from the US to other countries thigiua process of competition for mobile capital, which is
conditioned by national institutions: coordinated market institutions impede diffusion, and
liberal market institutions assistThomasPlimperand colleaguesonsider how domestic
constraints a#ct the balance between capital and labour taxes, demonstrating that fiscal
constraints on a government as well as prevailing norms among voters constrain capital tax
reduction$* The latter paper also demonstrates that competition over corporate tax rates

more intense between adjacent countries. Domestic stakeholders beyond the policy elite may

8Hearsorand KangaveA Revi ew of Ugandaédés Tax Treaties and Recomr

7 This illustrates an important difference between tax treaties and BITs: the main function of a BIT lies in the

creation of a 6credible commitmentd by raising the cos

comes to regret this concessibnan only escape it by terminating the treaty; in contrast, if a government
becomes concerned by certain costs of a tax treaty, it can (in principle, at least) alter its negotiating stance to
retain more taxing rights without negating the entire casthéotreaty.

80 Discussed in chaptér

81 One common conclusion is that smaller countries are more likely to compete over corporate tax rates (though
not labour or consumption tax rates) than larger countries. More generally, larger economies have higher
corporate tax rates than smaller onessT™oinclusion is predicted by economic theories which note that smaller
economies are more likely to benefit from attracting more foreign investment at a lower tax rate than larger
economies.

2Basinger and Hallerberg, fi RIeHow DoenésiicriPglitics Hrases e Rapedd i t i on
the Bottom. o
88Swank, AiTax Policy in an Era of Il nternaSedasmal i zati on:

Soskice and Hallvarieties of Capitalism: The Institutional Foundations of Comparative Atdwge
84p| ¢ mper , Troeger, and Winner, AWhy I s There No Race
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al so act as agents of di ffusi on, rat her than

domestic constituencies ®who shape politician

Tax treaties howeverdiffer from corporate tax rates in that, while their costs are just as real,
their visibility is lower, and the number dé factoveto points they must pass through is

also fewer® In the UK parliament, tax treaties are ratified as statutory instruments through a
delegated legislation committee, which rarely discusses them in any detail and has never
declined to ratify a treat§/.In Canada, legislative scrutiny is similarly cursétin Uganda,

tax treaties are laid before parliament, but only for information purposes, and in Denmark,
parliamentary approval was only introduced in the last few y&aiss lack of engagement

by political actors illustrates that tax treaties are redrty identified with any ideological
positioning, most likely because they are regarded as serving a primarily administrative
function. Furthermore, they reduce taxes on capithich isgenerally considred a

preference of the righbuttheyarealsoregarded as tools for investment promotiwhich

is a preference of the left in developing countriesere is no identifiable political

constituency likely to oppose tax treaties, which may explain why they are rarely
controversia® A g o v e r n mentd fé@ sonchudirg faetreaties is therefore unlikely

in most cases to be impeded by vetoes imposed by its domestic constituencies or within the
political system (chaptéswill discuss how conflict between political and bureaucratic

actors mayccur atveto points)

A more pertinent scope condition for tax treaties in developing countries is the importance

of their fiscal costs to political actor5.h e o6atvwad labidt hi s i nformati on
governments do not routinely collect information on the taxes foregone through their

treaties, such information becomes apparent when NGOs or the media highlight tax

avoidance structures that exploit tax treatiesyloen a court case over eligibility to treaty

benefits thrusts particular elements of a treaty into the limeftgtiscal cost information

may al so become more 6availabled if the unde

example, political conditions &y create incentives for a government t@xamine the tax

8%Linos, fdADiffusion through Democracy. o

86 Tsebelis Veto Players: How Political Institutions Work

87 Interview

8Christians, fAWhile PgrPraménteSieeganadaxoTrea

8 Interview, anonymisedilearson and Kangavd, Revi ew of Ugandaés Tax Treaties
Action

9 On partisanship, FDI and tax policy, $@iato, Partisan Investment in the Global Economy: Why the Left

Loves ForeigrDirect Investment and FDI Loves the Left Pi nt o and Pinto, fAThe Politic
Partisanship: And the Sectoral Allocation of Foreign LT
and Learning From the Left: Diffusion of Corporate Tax@®gli Acr oss Borders. 0

91 For exampleMcGauran,Should the Netherlands Sign Tax Treaties with Developing Countties®s, Sweet

Nothings: The Human Cost of a British Sugar Giant Avoiding Taxes in Southern Bingiaess Dalily,

AAfricads Talxk WFdncd aCass eNVakeenl y. 0
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revenue it raises from foreign investors, either because this is-aiwwtig policy, or
because a government wants more tax revenue gbmbsard to obtain autonomy from
donors. Fiscal contii ons may al so influence how o6avail a
costs is: where tax revenue is scarce, or corporate tax makes up a larger share of total
revenue, the revenue foregone through a treaty is likely to be a bigger cétically, there
is some evidence that individual policymakers differ in their predisposition to be concerned
about fiscal costs. In one developing country, a finance ministry official who led treaty
negotiations explained that:
Before we came, the leadership in treasulytfat we were going to lose a lot of tax

revenue. The perception then was that if we enter into these treaties we are going to
lose tax®?

The salience of the revenue sacrifice resulting from a tax treaty in the eyes of policymakers
who are weighng up tre perceived investmentvenue tradeff is therefore an important

scope condition for the effectiveness of diffusion through boundedly rational competition for
inward investmentThe case studies later in this thesis will illustrate that, where ministers
and officials are very conscious of the fiscal costs, they are more likely to resist pressure to
sign treaties, whereai§,raising tax revenue is less of a priority, they are more likely to
acquiesce.

4.6 Turning the tables: tax treaties as outward investment
promotion tools

So far, consistent with the existing literature on taattes and also BIT diffusionHave
focused entirely on competition among capital importing countrigay turn to another
possibility, that competitive pressure might acttaptal exportingcountries, driving them
to seek tax tra@s with developing countries. Mark Manger has argued with respect to
preferential trade agreements that,
concentrated interests in FBkporting countries have a strong incentive to lobby for
preferential agreements because they confer specific advantages over competitors. To

be politically attractive, these agreements must have a discriminatory effect on trade
and investment with nemembers?3

Such a position is certainly logicflr tax treaties, wich provide a tax advantage to firms
investing outward into the treaty partner over their competitors from countries where such a
treaty does not exist. Indeed, there is ample evidence that business lobbying, exercised in the

home country rather than thest, has been at the origin of many tax treaties between

92 Interview 23
9 Manger,Investing in Protection: The Politics of Preferential Trade Agreements between North and1South
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developed and developing countri@s a discussion in the Danish parliament in June 2015,

for example, business pressure on the Danish government was very evident. A private sector

participantstae t hat FfADani sh industry sees DTOTs as ¢
whil e Denmar kodt hatx fimnweri lsd e sdwdreal ti mes h
interest regarding Nigeria, b#t we have been

In supportof this proposition a majority of negotiators interviewed from developing
countries stated that their countryds patter

requests from other countries. ifWedre more o
us, ostated®®dccording to another, fnormally we ne
and have always responded positiv®hthis 1toés a
countryos case, the treaty would rbadly be sig

pushed agairusually following further requests from the investdegotiators from two
developing countries that had recently signed their first tax treaties indicated that, once it
became known that they were open to concluding agreements, thbgdrainundated with

requests froncapital exportingountries’’

Developed countries formulate their negotiating priorities through consultation with their
multinational businesses. Many have an established procedure to solicit private sector input
into their future plans for treatgnaking. European treaty negotiators interviewed were all
happy to say that their country actively solicits business input into their annual treaty
priorities, and that this was the main factor determining those prioritiegjsadeother

diplomatic and economic matters. Some typical quotes from these interviews are given in
Table4.4. The same applied to middiecomecountries whose negotiators were

interviewed, in respect of their treaties with lovimrome countries.

Indeed, many individual treaties are the result of lobbying by a single multinational around a

particular investment in a developing country. Talkingwta particular treaty that had been

concluded on his companyb6s behalf, a ebusines
were the first [to invest in that country] b
through any developing countryammdé k ed at bi g i nvestments, you
or aft&rwaNaisr obi , Kenyads 2007 tax treaty w

among tax professionals from the public and private sectors to have been specifically linked

t o Fr an c envéstenéneirttioero@ustry, although this was denied by a Treasury

94 Remarks at a hearing of the committee on fiscal affairs, June 2015.
9 Interview 4

% Interview 6

97 Interviews 5 and 64

% |nterview 9
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o f f i The entry.of Fiance Telecom into Telkom Kenya has yielded a tax benefit across

all sectors with the signing of a double taxation e aty bet ween Kenya and
newspapereport noted at the tin¥ As another example, several interviewees from

government and the private sector in different African and Asian countries hinted that

certain tax treaties had been concluded in response to pressure from regional airlines.

Table4.4: Quotesfrom developed countryegotiators

When we agree our treaty negotiation programme the main concern is how iitgs (
to benefit [our] companie’¥?

It 6s a meetttieri oonf: cwebp® a smal |

We do have a treaty with [an African country] because at that time we had a
constriction company [investing theré§?

[If a competitor is from a treaty country] this will make it impossible for [our
company] to compet®?

Source: Aut hor és own

Of thenegotiators frondeveloping countriewho gave a direct answer to the questitne

claimed to have a predominantly passive molthe initiation of negotiationswhile only one

said thathey usuallyrequestechegotiations witltapital exportingountries Outside of

Latin America, all the negotiators that | spoke with indicated that they never decline requests

for tax treaties from developed countries, except fromtax haliewsee never rej ect
for negotiation. This has somethingtodow h di pl omacy and internat.
one African negotiatol’* Several did indicate that responses to some requests might be

deliberately stalled for example if it was politically necessary to conclude treaties in a

certain ordet%

Tax treatis are, therefore, frequently initiated at the behest of outward investors, via their
home states, rather than by host country governments seeking to attract inward investment.
Developing countries usually accept these requests to negotiate for a vargstyarfs: a

positive but passive attitude to tax treaties, diplomatic necessity, lack of capacity to analyse

the costs and benefits, or simply because they are following the path of least resistance.

®Were, fAKenya: France Telecom Entry Eases Tax Burden. o
100 |nterview 21
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102 |nterview 19

103 |nterview 13

104 1nterview 20
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4.7 Coercion

If the advantages of tax treaties accrue pmadantly to the developed country signatory,

and in many instances it is the actions of that developed country that lead to the initiation of
negotiationsthis sheds a different light amhy developing countriesay have beewilling

T and even enthusiast to signtax treatiesTheorganising concept in this case is

¢coerciog defined broadly in diffusion studies and sometimes excluded on the grounds that
it is a hierarchical process through which a
their preference¥®In Dobbina n d ¢ o | flareewayk, howeder, three coercive
mechanisms exist: changing material incentives through either conditionality or the
formation of a policy consensus around a policy leader, and the influedeegeimonic

ideasd fiWhat unites these studie® t h ésyheirsfarys pn the influence of an extrn
source of pressure or ideat§’

There is only very limited evidence of explicit conditionality associated with tax treaties. For
example, several negotiators indichtalways about other countriegher tharthemselves,

that Spain had threatened to withdraw-tebated technical assistance, and even aid funds, as
part of treaty negotiatiort§® British civil servants discussed using aid as leverage to obtain
tax treatés in principle, but there is no evidence that they did so in pragtice.

There are more examples of developed countries insisting on a tax treaty as a quid pro quo
for some other form of agreement. A US embas
pursuit d free trade agreements (FTAS):

According to th§Government of Colombia]lapan has insisted on negotiating a BIT

[bilateral investment treatyfourth negotiation round is in late November), followed

by a DTT[double taxation treaty]before it will begin FTA[free trade agreement]
negotiations with Colombi&°

In 2007, Argentina requested a Tax Information Exchange Agreement (TIEA) with the US.

This is a kind of abridged tax treaty that would allow Argentina to obtain informatian abo

its citizensd US tax affairs, to help in inv
responded by stating that it was only willing to discuss a full tax treaty, which would give

Argentina the same information, but would also require Argentina tersler some of its

WGi | ardi , ATransnati onal Di ffusi on Nor ms, ldeas, and
YDobbin, Simmons, and Garrett, AThe Gl obal Diffusion ¢
Competition, or Learning?,0 357.

108 |nterviews, anonymised

WFor examples, there is some correspondtidieand el ated t
Latin American countries. A letter from DL Pearson in the Ministry of Overseas Development to FB Harrison at

the I nland Revenue, dated 16 May 1966, states: fiwe t hi
aid policy to establishnd overtly emphasise any direct link between the amount of aid we provide and the
forthcomingness of the recipient Government in fiscal

110USs Embassy Cabl@dBOGOTA3359;Thu, 12 Nov 2009
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tax base to the US! This led to a stalemate, which has yet to be resolved. According to the
Commissioner General of the Kenya Revenue Authority, Kenya received a similar response
when it requested a TIEA with Singapdté.

The second formf coercion, policy leadership, occurs when a country or bloc with market
power takes an action that changes incentives for other marketiaetbesher deliberately

or not. Thus, since OECD countries have all adopted a common approach to international
taxation based on bilateral tax treaties, developing countries have an incentive to do the
same EduardoBaistrocchi frames these advantages using the concept of a network market,
which creates three types of network effects that incentivise adoptioradi@ufar policy
instrument: positive externalities, whereby the detailed elaboration of model tax treaties and
case law on their implementation reduces the transaction costs for other countries choosing
to adopt them, and for taxpayers operating in tloosmtries; an expectation among market
actors that countries wil./ foldow ehéekead a
similar concept to path dependency in which the existing regime has significant sunk costs
that make it difficult for new, inempatible entrants to the market to gain ground, even if

they have advantages over the existing technoftidy.practical terms, this explains why
developing countries might face a binary chdicggn OECDtype tax treaties or not at all

rather than deslop an alternative approach. Such an alternative was formulated by the
community of Andean nations and signed in 1971, but failed to gain a foothold because

OECD member states refused to use it as the basis of negotttion.

Finally, coercion throughhegerm i ¢ i d e a s dominfntideas bécomeh ow A
rationalized, often with elegant theoretical justifications, and influence how policy makers
conceptualize their problenasid order potential solution& Norms emerge within a social

hierarchy of states, arnHeir association with this hierarchy is important: a norm may be

more likely to spread in a universal way if it is associated with the behaviour of an

6 adv an c® bavid Roseallloem, a former US tax treaty negotiator, famously stated

that many develping countries regarded tax treatiesislmadge of i nternati on
respectability & Arianne Pickering, a former Australian treaty negotiator, concurs that,

111 US Embassy cabl&’BUENOSAIRES1795, Mon, 10 Sep 2007, and 07BUENOSAIRES2241, Tue, 20 Nov
2007
112 Commissioner General John Njiraini, speech at Strathmore University, Nairobi, 12 September 2013.

BBaistrocchi, AiThe Use and | nter pd:etTahea corny od n dl alxmpllriecaa
Wl pbid.; Goldberg, fAConventions for the Elimination of
Country Model . 0

115Dobbin, Simmons, and Garrett, AfThe Gl obal Di ffusion ¢
Competition, or Learning?, 0 456.

1Towns, fANorms and Soci al Hi erarchi es: Understanding |

117 Annual institute on federal taxation.

101



Chapterd Turning the tables: competition for inward and outward investment

a country may want to signal to the global economy and potential investors that it is a
responsible member of the international tax community that is willing and able to
conform with widelyaccepted tax rules and norms.

By concluding a tax treaty for broader reputational reasons, policymakeitheneforebe
acting in a purely rational incamé-driven way, making a conscious instrumental

calculation based on a logic of consequences. Alternatively, they may be following a logic
of appropriateness, taking for granted a norm that associates tax treaties with the way
6advancedd c®untries behave.

Dobbinand colleagueesmphasize thatome combination dhternational organisations,
epistemic communities and policy entreprenésitsually required to construct the

conceptual framework supporting an idea, evensiiiisequentlgains hegemonic dizs

because of its endorsement by powerful act8Ehe chapter that follows this one considers
how such processes have created diffusion by shaping the ideas of tax specialists; here we
are interested in how policymakers who rely on heuristics in plaggeaialist knowledge

mi ght be éahegemonic idaitidat altax treaty will attract investmewith origins

elsewhere

While conditionality and policy leadership were mechanisms premised on shifts in
incentives that would alter how a fully ratedrecision makeacted,sucha mechanism of
ideational hegemony is fully consistent with a bounded learning, bounded competition, or
emulation account. Indeed, Jason Sharman suggests that the nexus between coercion and
other diffusion processesusderstudied:

By understating the powdrased character of mimicry, scholars have also understated

to a significant degree the proposititivat, at least for the develiog world, policy
diffusion by mimicry is often a coercive proce¥s.

He suggests thaovernments in developing countries may emulate others in adopting
reforms associated with being 6devetoopedd, r
show peers and reassure polingkers themselves that they are in line with shared

values & To quoteKurt Weyland writing within the bounded learning framework,

fi gvernments dread the stigma of backwardness and therefore eagerly adopt policy

innovationsregardless of functional needf$?

118 pickering,Why Negotiate Tax TreatigsP7.

119 March and OlserRediscoveringnstitutions: The Organizational Basis of Politics

1202Dobbin, Simmons, and Garrett, AfThe Gl obal Di ffusion ¢
Competition, or Learning?bo

lIShar man, fAPower and Di s choneylsaendenrg P ol iDew eDiofpfi ngi Srt:at &r
122 |pid., 646.

22Weyl and, ATheorieseosoPel icygmDiafiusi Ameri can Pension
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4.8 Conclusion

This chapteillustratedone manner in whicthetax treaties mytthascontributedto

diffusion to developing countries, by shaping the preferences e§pecialist actorslhe

idea thatby eliminating double taxatiomax treaties will attract investment acted as a

6cogni ti v ebosndedyrrational dedision makirg proceskax treaties are a

harder case to explain through bounded rationality than bilateral investment treaties, because
their costs are i mmediate and foreseeable. T
costs is critial to the bounded rationality framewolhengovernments are less dependent

on corporate tax revenue as part of their income, concerns about fiscahapdisless

salient, which means that such informatimay bel ess cogni ti velfgr 6avail

countries where raising more tax revenue is a major concern.

For a tax treaty to be concluded, two countries must agree, yet the diffusion literature on
bilateral treaties focuses overwhelmingly on the capital importers. As a tool for attracting
inward investment, a tax treaty is an odd choice, because it has the distorting effect of
lowering tax costs for foreign investors from one country in comparison to those from other
countries in the host country market. In contrastcégital exportingounties, the effect of

that distortion is to give their outward investors a competitive advantage in the developing
country over investors from other countries. For this reason, and as the evidence provided
showed, it is commonly capital exporters who initiabetreaty negotiations, noapital

importingdeveloping countries.

Two of themechanism® f &6 coer ci ond i noffar éxplanationt formwegi on | i t
developing countryvould respond positively to a request from a developed country. First,

policy leadership among OECD states creates incentives for other countries to sign treaties

that are compatible with their approach to international tax. Secondl,ihe g e mo nofi ¢ i de a
thetax treaties mythor eventhat signing tax treaties is what advadcountries do

permeatanalysis of tax treaties in developing countrid¢avingfocused on ideas about tax

treaties among policymakers who do not have a deep specialism in the, snbjaekt

chapter shifts focus to international tax specialistswftom tax treaties serve an altogether

different purpose.
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5 Expert authority in the diffusion of tax
treaties

Rob Marris: | congratulate the Minister on the width of his expertise on taxation in Senegal on
cinematographic matters. Itisost impressive.

Mr Gauke: | am grateful. It is recentlgcquired expertige [ Laughter ]

- O0Debated on r a-Bdndgal tratteatydimthe K patliament, POK5

Since the origins of the international model treaties with the League ohSasiod the
negotiation of some of the earliest bilateral agreements, tax treaties have pieantlye

project of a community of international tax practitioners, who share common educational
and professional backgrounds, meet each other regularlg, ishidne performance of
negotiations among states or between states and businesses, and have a vested interest in
protecting the internal coherence of what they see as a technical project against political
interferencé. This chapter turns the attentioorin mechanisms that act on policy makers

with little familiarity with tax treaties, and on this community ofnternational tax

specialists.

Whereas théax treaties mytheadsnon-specialistdo seek treaties as a way of stimulating
investment by lowerigi n v e dak apstss those with detailed technical knowledge take a
different view. For them, tax treaties transmit a series of procedural and content rules
concerning the taxation of investors, from the authors of model tréaiesmmunity of
specidists revolving around the OECDto the signatory countrie¥hey regard the creation
of a consistent global approach to taxation modelled on OECD standards asearong
project to enhance trade and investment flows, a public good to be diffused lysaside

possible, reducing the negative effects of international fiscal an&rchy.

To the extent that these rules lower the-adiusted tax cost to investors, this could be
conceptualised as a more nuanced version of the tax competition mechanismsdliscusse
the previous chapter: firms protected by tax

incur an advantage over others who are not. However, competition premised on the diffusion

1 Fourth Delegated Legislation Committee, Wednesday 21 October 2015
2 Ring, Who Is Making International Tax Policyfiternational Organizations as Power Players in a High Stakes

Worldt Christians, fAWhile Parliament Slneemgiaal Bubiaess Tr eat y
Taxation.: A Study in the | n;teBwertisben@Giljinsaaicthé i on of Busi
Net herl ands 6 Tax Treatyo; Picciotto, Ailndetermi nacy,

Corporate Taxation. o
3 See, for example, the introductions to the model treadtieied NationsModel Double Taxatioonvention
between Developed and Developing Counti@sSCD,Model Tax Convention on Income and on Capital
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of international standards and competition premised on lowerghotax rates do not

always produce the same preferences, either in terms of treaty partners or the content of tax
treaties Furthermore, members of the international tax community do not necessarily
support a form of competition that applies its standasds private good, to benefit only
investors between treaty signatory countrideey take a more sceptical view about the

likely impact of any one tax treaty on investment flows.

This chapteargues that the development of different levels of technicakledge within a
country can create a negative interaction. Conflict between the preferences of two groups
within a countryi specialists and nespecialistd can block diffusion driven by one tire

other groupSpecialists may seek to block the negaiiabf tax treaties motivated by short
term investment gains, and they may seek to negotiate treaties in whishewalists have
little interest.There is evidence that, as dedicated international tax officials build their
technical knowledge about téveaties, they can become more sceptical about the benefits,
and more aware of the costs, of tax treaties to their counttiescontrol that specialists and
nonspecialists have oveeto points in the treaty making procésxzomes an important

scope condition for tax treaty diffusion

The chapter begins by describing the roles of different groups of stakeholders in the process
of tax treaty formation, including the international processes through which model treaties
are famulated. It thermlescribes thaternational taxepistemic community responsible for

both the model treaties and bilateral negotiatidhg chapter then includes some specific
discussion of the OECD and United Nations, two international forums in wiech t

processes of intersubjective knowledge generation take place.

5.1 The international tax epistemic community

An epistemic communitisia net wor k of professionals with
competence in a particular domain and an authoritative claimlittygelevant knowledge

within that domain or issu¢despite the general failure of the concept of epistemic

communities to inform significant analytical advances in international rel&tiossens

inescapable herandhas been evoked by numerousters discussing the making of

international tax standar8g he international tax community is characterised by a core

‘Haas, Ailntroducti on: Epistemic Communities and I ntern
SDavis Cross, fARethinking Espilsateemri.cOo Communities Twenty
6 Ring, Who Is Making International Tax Policy? International Organizations as Power Players in a High Stakes

World, 681; Ri ng, Ailnternational T 46¢; RE@H rait 9 toinasn s ,T hfeMdea tyw ar
and Nati onal Tax Policy, o 22; Shar man, AiDysfunctional
Politicization and Institutional (Nof) Change in International Taxatigri3; StrangeThe Retreat of the State

62; Webb, fATax Admi ni st rNational Bpistémiceomimunitydax Admehistiators a Tr an s
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group of senior tax professionals based in tax authorities, finance ministries, multinational
businesses, business services firms, anadand international organisations. These
professionals interact regularly at numerous international meetings and conferences, and

within international organisatioris.

Epistemic communities, iReterHaas 6 c¢l assic formul atisofn, shar
ideas: normative beliefs, causal beliefs, ideas about how to evaluate knowledge claims, and a
collective policy project.While theindividualswithin the international tax community are

positioned on different sides of various axes of distributiooaflict and several possible

professional trainings, their frequent interactions landstanding relationshipembedded

within an international community that is close to 100 years old, have cjestadch a

shared set of ideas.

The process of intsubjective idea formation began in th@20s. Both the German and

Dutch negotiators of the controversial early 1900s tax treaty between these two countries

wer e i nvi t €anmitter ofjTechnical Expeds of Double Taxation and Tax

Evasiord whose vork from 1925 to 193(ed to the formulation athe first model treaty for

the League of NatiorsWhile thefinalr e port, drafted by 14 o6exper
states, set the basic parameters of the OECD model treaty that became thetliassantls

of intergovernmental agreemeifs, t s pref ace stresses that, dal
Committee are nominated by their respective Governments, they only speak in their capacity

as experts, i.e., in their own nanm&One of theparticipants irthe early League of Nations

work, EdwinSeligman observed that, while at first, thee c hni ¢ a | expertsd Ac

Are EnmeshedinaTranslat i onal Epi s t/Adisiinct coBoeptualisamn ioftthe sooialising

community is O6communities of practiceé, which one of i
Adler, claims to be a broader category of which epistemic communities are just one example. Practices are

i kK n o wicangtitgterl, meaningful patterns of socially recognized activity embedded in communities, routines

and organizations thAdl etruitThe eSpxpadiehc®eourSietey Com

Practice, SelRe st r ai nt , a-@ald WerATTaGs6f so rPoastti on . 0

"Dur st , AThe Two Worlds of Transfer Pricing Policymaki
Policy. o

fHaas, Al ntroducti on: Epi st emi ¢c CommuThecontoersofamend | nt er n
particular communit, descri bed in Drake and Nicolidaisds contrick
i ssue of I nternational Organi sation, seeéehe very similar

community's membership has two tiers. The first includes peesénom governments, international agencies,

and private firm8 individuals who work for organizations with direct interests in alternative policy solutions. In
contrast, the second tier includes academics, lawyers, industry specialists, and jadirinaligtiuals whose

stakes, if any, are more purely intellectual or a matter of professional entrepreneurship. But the members of the
first and second tiers share a conceptual framework and agenda, and this, coupled with the latter's organizational

independence hel ps |l egitimate the former's Drekeand in the eye
Nicol ai di s, il deas, Interests and I nstitutionalizati on
9 League of NationsReport of the Committee of Technical Expem Double Taxation and Tax Evasion

OMcintyre, Bird, and Fox, ifiDevel oping Countries and 1 n
Hi storical Revi ewo; Vogel , i Doub | ePoliidgzationTande at i es and Th

Institutioral (Non) Change in International Taxation
111 eague of NationsReport of the Committee of Technical Experts on Double Taxation and Tax E¢asion
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primarily to enter into some arrangement which would be politically agreeable to their

respective countriés:

when they learned to know &aother more intimately; and especially in proportion

as they were subjected to the indefinable but friendly atmosphere of dabaelef
Nations, their whole attitude changed. Suspicion was converted into confidence; doubt
was resolved by the feeling oértainty of accomplishment; and aloofness gave way

to warm personal friendship which contributed materially to smoothing out the
difficulties.*?

According toSol Picciotto, the international community created by this process of

deliberation has playedlangstanding role in international tax policy formation:

[Plerhaps the most important outcome of the imtar years was to begin to create a
community of international tax specialists...a community within which ideas and
perspectives as well as economitvantage could be traded. It was these direct
contacts between specialists which filled the gap created by the difficulties of
resolving by any general principles the issues of international allocation of the tax
base of international busine'Ss.

Today, theburden of participating in a large volume of international meetings, often in

different capacities as members of numerous committees, is a common cooyaeieard

among these peopthiuring coffee breakdut it is clear that close social relationships

develop as a result. One staff member of an organisation that frequently hosts international

tax meetings observed, fAthese people are fri
According to dormertreaty negotiator from an OECD country, participatiofdECD

meetings fiwas very much a claréalyclpbbyop!l e di dnd
arrangemem®E|l ement s of this 6clubbinessd observe
del egatesd habitual reference amg@andthe h ot her
clearly warm nature of informal discussions during breaks and over dinner. It is also clear

that such comradeship exists principally between longstanding members of the group from

OECD countries, the private sector and international orgamisatileveloping country

delegates, who are newer, attend fewer meetings per year, and generallyosleange

positions more quickly, appeared at the meetings observed to interact primarily among
themselves, and with less familiarity. In this sense, the agrityncan be thought of as

having a corgeriphery structure, with longstanding members from OECD countries

forming a close social group, while developing country participants occupy a satellite role. It

is a common observation that discussions at the dfhattee of experts are dominated by

2SeligmanDoubl e Taxation and International Fi scathe Cooper at
Acacemie de Droit International de La Hayel43 144.
13Pjcciotto,l nt er nati onal Business Taxation. : A St3d.dy in the

14 Interview 40
15 Interview 1
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OECD members who have coordinated their positions in advance, unlike developing country

members who act in isolatidh.

511 Characterising the communityos ideati

Any characterisation of the shared ideasatigyed among this community must begin with

common normative belief in the aim of eliminating double taxati@ithough this

originates with a causal belietthat eliminating double taxation will enhance crbssder

trade and investmeiitthe abhorrencef double taxation has become a principled belief

with its own normative weight, rather than merely a means to achieve ahhenstrength

of language used in one of the original League of Nations reports illustrates this:
Doubl e taxat i ontaxpaygrscbaréenss which, irsmianyhcases, seem
truly excessive, if not intolerable. It tends to paralyse their activity and to discourage

initiative, and thus constitutes a serious obstacle to the development of international
relations and world productidt.

The modern day successor to that report, the OECD model tax treaty, addslthat: i s
scarcely necessary to stress the importance of removing the obstacles that double taxation
presents to the development of economic relations between cottdespat from
consultancy firm PWC on international taxation in developing countries states, with no

suppor t yeratl Hoatle taxatidn e Hetrimental to economic developmént

From the departure point of avoiding double taxation, the internationabtamunity has

elaborated a series of further concepts, embodied in the model tax treaties and their

associated guidance, with a status bordering on customary internatiofal law.

i mportant concepts are the O6altintbsaltdxbasegt h pr i
through transfer pricing, and 6épermanent est
activity at which a business becomes liable to pay tax in a cofuligies are evaluated

against compliance with these criteria above all @bde criteria on whicktommunity

membersnay differ, such as particular tax rates, or the distribution of taxing rights between
different countries, are subjugated belibwl his makes the concegiswerful social

conditioning tools within the communitynderpinning instances that socialisation scholars

16 Informal conversations with observers at UN tax congaitheetings

17 And, to a lesser extent, double atxation, but this is a more recent development.F8gen, The Political
Economy of International Tax Governance

18| eague of NationsReport of the Committee of Technical Experts on Double Taxatioman&vasions.
19 OECD,Model Tax Convention on Income and on Capifal

20 pWC, Transfer Pricing and Developing Countries: Final Repdit.

21 Avi-Yonah,International Tax as International Law
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woul d recognise as 6normative suasionb6, wher

opinions through recourse to shared vafies

They are regularly invoked in debates at international organisationsasticé meetings of

the United Nations tax committee observed by the author. In one typical instance, delegates

from the US government and thecountancy firmPWC engaged in a lively debate with a

speaker from Brazil over whether unconventional aspedtsioe | att er 6 s t ax | av
consistent with t#leafaugmdebatelbetwegnmembers of heUNp | e .
tax committee over a proposed new article to the UN model treaty conferring greater rights

to tax on developing countries, opponents cialrthat the new article would create double

taxation instantly shifting the burden of proof onto proponétts

When in 1986 the United States adopted transfer pricing laws that deviated from OECD
guidance, its tax policy was roundly criticised by businessel tax officials other countries,
provoking a decadiong international debate. A short statement by UNICE, which
represents European businesses, made referen
paragraph: various different parts ofthe @Sgyu | ati on wer e fia dangerou
armbés | engihd tophrneati ptt@ thedar médds ewgt h phen
l ength principleo and i atThe@ECD formedad¢askc onc e pt
force to review the US proposabmnd effectively negotiate with the US. It concluded that the
US rules

could risk undermining theonsensushat has been built up over a number of years

on the application of the armés |l ength princ
economic double tation?®

Arguing by reference to these norms, which are framed in technical language, instantly

delineates between community members and others. While they may be on different sides of
particular debategommunitymembers sharersotion ofthevalidity of different

contributionsirt he t hird part of Hass6 chairttmct eri sat.
rests on the qualifications of those making authoritative claims: an education in taxation,
experience of its practicandfamiliarity with a bewilderingarray of technicalitiesnl

informal conversations at international meetings, it is d¢learpopular criticism of the

system, as has occurred recently, has united

to the fAmisunder st aladentarigrs,NG@srandgoarnahigdterd by p

2Checkel, Alnternational uropeitumnmtowmsuand oBoainal Fz atmie o
Social States: China in International Institutions, 198IDQ

23 Observation, March 2012

24 Opservation, October 2015

UNI CE, AUNICE Comments on US Transfer Pricing Regul at
26 OECD,Tax Aspects of Transf&r i ci ng wi thin Multinational Enterprises
Regul ations. : A Report
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the UKO&s Public Accounts Committee criticise
authority, one industry pubict i on r ef er r BadPratod itthsé TRéheaairrdo as 06
OECDO6s | andmark publication [ aunching its 1in

that, fi[c]ivil society and norgovernmental organisations (NGOs) have also been vocal in
this respect, sometimes addressing very complex tax issues in a simistiern?®

fiThe influence of epistemic communities persists mainly through the institutions that they

help create and inform thi their preferred world visigd wrote Haas and Emmanuel

Adler.? For the international tax community, tpelicy projectthat is he fourth uniting
characteri st i dsthe promdligation éGucd anfinstitutiotea sebofcommon

international standasdso that countries are not encouraged to deviate from international tax

norms, and thus double taxation is avoid@deaties are the means whereby sovereign

states endeavour, usually on a bilateral basis, to harmonize the rules of their natigaal laws
according to a former US negotiat8in particular, these standards incorporate the OECD

model treaty, which underpinkegrowing network of some 3000 bilatetak treaties, and

the accompanying guidelines that stipulate h

be divided across the countries in which it operatest(dmsfer pricing guidelines).

Because internati@h tax specialists see the alleviation of double taxation as an end in itself,

rather than merely a means to facilitate trade and investment, they weigh the costs and

benefits of tax treaties differently to othdrsthis view,taxtreaties are needdx@use

there is investment, not in order to attract
invested, 0 explained one r‘dAmpthdrfromtacesouréer om a d
rich country explained that oibaepyancanea woul d
avoid it, you must have a treatyo to resolve
expand® Of course, tax specialist officials from a given country may see a network of tax

treaties as part of creating a healthy investment emviemtwith long-term benefitsand

those incapital exportingountries may recognise the value for their outward investors of

being taxed according to international standards. This is not, however, the same as believing

in a causeandeffect relationshifpetween individual tax treaties and investment flowis

developing countries

Z’Truman, fTax Prat of the Year. o
28 OECD, Addressing Base Erosion and Profit Shifting
2Adl er and Haas, AConcl usi on: E p iCedtienmofiaiRefle€ctveemu ni t i e s, W

Research Program. o

°Rosenbl ooBmr dieCr osrsbi t rage: The Good, the Bad and the
31 |nterview 20

32 |nterview 4
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5.1.2 Blurred boundaries and competition for authority

Notallof t he i nt er nat padigipants hdavaequalcaothonmnu Some cpLintsy
delegates, as well as some external commentators such as prominent lawyers and academics,
are particularly influentiat® Competition for authorityvithin a community isa key theme of

theél i nked ppmachwhigh defined thewunit of study in terms of relationships and
interactions, rather than professions and institutional affiliafibAs.Sending & Neumann
arguethere is no reason researchers shayddori assume and reproduce the traditionally
understood boundaries between realsngh as institutional affiliation or professional

qualification; rather, communities should be identified empiricallindividuals with

di verse backgrounds and patterns istfici nteract
ar bi tgarngeentre authoritative position through their familiarity with (and in)

multiple different ecologie¥® This is an especially appropriate concept for international

taxation, a field that combines law, accounting amal a lesserxenti economics, as well

as spanning public and private boundaréesl organisingtaa national and supranational

l evel . The i nt er nnos$tauthoritative gariickpansseabterial leveragy 6 s
knowledge from these multiple ecologies, as w| as to Obe heardbd in m
spaces’

Consider first the links between different professional ecologies at nationalfieveh. e

concept of a single dnearx ipy odiefsfsii omwnldt otro t@oxm
Marshall and olleagues, continuingl n practi ce, the term o6tax pr
group of individuals, business structures and professional gréipst these people with

different professional trainings, representing organisations on different sidasonfs

di stributional conflicts, do identify as par
Chartered Institute of Taxation in the UK was founded in 1930 by adngisaup of

accountants and lawyers drawn from private practice and the Inland Ret@fitp r o mo t e

the study of taxation, hold examinations, facilitate the exchange of information, make

representations and establish and maintain a high standard of coldduct

BAs illustrated by the annntenbtionalFaxRéview t ax 5006 | i st pub
YAbbott, ALinked Ecologies: States and Universities as
Revolving Doors and Linked Ecologies in the World Economy: Policy Locations and the Practice of

International Financial Reform

35 Sending and Neuman, fiBanking on Power: How Some Practices in
Ot hers. o

%Seabrooke, AEpistemic Arbitrage: Transnational Profes
SChristensen, AProfessional Competition in GIlobal Tax
%8 Marshall, Smithand Ar mstrong, @The I mpact of Audit Ri sk, Mat e

Maki ng. o
®FrecknaltHughes and McKerchar, fAHistorical Perspectives on
and the UK. DO

111



Chapters Expert authority in the diffusion of tax treaties

Taxis ahybrid disciplinecombininglaw and accountancy, requiring familiariggth both,

and individuals with more diverse careers are more often found in positions of authority
within formal institutions'® Inside law and accountancy firms, businesses and revenue
authorities, international tax is a niche field within the alreag@gigfist field of tax, and
those who practice it are small in number, often building closer professional links with

fellow specialists outside their own institutitn

Next, consider the public and private sectoral ecoloyi#sle one might naturally ass@m

that governments and taxpayers are in conflict over whathienés profits are paid atax

or retained by the company, in practice international tax policymaking has always been a
collective endeavouretween the two groupk their history of the Legue of Nations

years, Graetz and OO0Hear descri beexbrdsed t he | n
primary leadership in the movement against international double taxai®reloping

terminology and concepts that were adopted as the basis of theeLeage ¢ hni c a l expe
subsequentworkl n many respects, it was negotiation
chapters that established the contours of an international agreement, ahead of discussions
among t he L e a Resaudans passad nithe tGEeording to an observer

quoted by Gr aet gsedasthd firnbldadiseom which dvaft comvenfions have

been built or actual treaties adoptééiFurthermoret he | CC6s Doubl e Taxati
(representing businessea)n d t h e L e alExnperbcommiltteéeprasenting

governments) actually had overlapping membershipa t ext book exampl e of
ar bi tThomgstédams, the USppointed member of the League committee, chaired a

committee for the US Chambers of Commerceaswglas t i ci pating in the
successor, Mitchell Carroll, was a lawyer advising multinational firms on their tax affairs, as

well as working on behalf of the US at the Leatfue

Today, & noted above, representatives of multinational companiesaiadiisers regularly

mix at international tax meetings. In additiomptd | vat e sect attendaneegat esent &
meetings of the OECD and United Nations, governmental and international organisation
representatives are commonly in attendance at meatigginised by tax professionals, such

as an annual conference organised jointly by the US Council for International Business and

the OECD?® At national leveljn the UK for exampleinteractions between governments

and private sectdobbyistsaref r e quent , and fAthe corporate ta

““Christensen, fiPirconf eism i®Ilnoab alCoTrepxe tRetf or m. o

Pl esner Rossing, ATax Strategy Control: The Case of T
2Graetz and OO6Hear, AiThe &6O0Original Intentd of U.S. I nt
43bid., 1070.

44 Carroll, Global Perspectives of amternational Tax Lawyer

“Durst, AThe Two Worlds of Transfer Pricing Policymaki

112



Chapters Expert authority in the diffusion of tax treaties

has a tightly integrated and fairly constant
assimilation of professional expertise to the legislative function, born no doubt of many a
congenial meetig over coffee and biscuits in Whitehet The UK government used

secondees from Deloitte to help develop reforms to its laws surrounding taxation of

multinational companies, who subsequently returned to the firm to advise private*¢lients.

The same is ctainly true in developing countrie$hailand for exampleformedan

advisory committee with representation from
morecompetitive international tax lawé in Zambia, the Revenue Authority contracted tax

advisers Grant Thornton to perform some of its tax assessfiétsice to the European

Commission on international tax law and administrative reforms in developing countries was

contracted out taccountancy firnPWC.*°

Added to thids the @evolving doobphenomenon, as individuals move between tax roles in
government, the private sector, and internationganisations® A majority of the tax

advisors interviewed for this research had worked in the past for governments or tax
authoritiesThe creationof sei-a ut onomous revenue authorities
civil service has led to the appointment of tax commissioners and others in senior roles from

the private sector, in countriesasf apart as Uganda and Col ombi
has a govermig boarddrawn primarily from the private sect&The community within

which international tax norms are formed and propagated thus permeates the public/private
border, and furthermore, those whaose authority is recognised within both ecologies have

greate influence as a result.

Finally, consider the national and international ecologies. As well as interaction between

these different groups at national level, many of the most influential within these national

linked ecologies also operate at the intermatidevel, which forms itself an ecology distinct

from each of the national ecologies from which its members also hail, buasadwpnard
Seabrookend Eleni Tsingousugge$ti n a di fferent soci al space
they work rather than rephting their national institutions or changing their own to reflect

other national institution&>® Seabrookargues elsewherg¢hat international professional

networksi pr ovi de a common | anguage to those gene
6SnapeThe Political Economy of Corporadion Tax.: Theory,
“Tr uman, ifiTax Prat of the Year. o0

48 Interview 37

49 Association SHERPA et alSpecifc Instance Regarding Glencore International AG and First Quantum

Minerals Ltd and Their Alleged Violations of the OECD Guidelines for Multinational Enterprises via the

Activities of Mopani Copper Mines Plc in Zambia

50 pWC, Transfer Pricing and DevelopinGountries: Final Report

51 Seabrooke and TsingoRgevolving Doors and Linked Ecologies in the World Economy: Policy Locations and

the Practice of International Financial Reform

2Fjeldstad and Moore, fARevenue-Sahaanrh oAfirtiiceas. Gand Publ i c
*Seabrooke, fAEpistemic Arbitrage: Transnational Profes
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they alscstretch and test allegiances to national interests when these conflict with the

professionsd idetologies and beliefs.o

The epistemic community of international tax professionals is thus heterogeneous, with a
ragged boundary, incorporating people from défe countries, professions and sectors.
These individuals are united by a common set of ideas that depart from a belief in the
abhorrence of double taxation. To participate, one must be fluent with the ideas and
language of the community, which is compéed technical. Authority within the

community is a function of the ability to deploy this language and to leverage experience
from within different professional ecologies.

5.2 Internal influence: socialisationand learning

Broadly speaking, an epgshiccommunity has two routes though whichriiluence

national policy the possibility forits membetso 6i nf i I t rated the polic
directly, and its ability to influence the knowledge and hence preferences of policyfiakers

The former consideed in this sectiorgntails thesocialisatiodof bureaucratdj a pr oce s s

of inducing actors into the norms and rules of a given commuiffityhis entails moving

from a o6l ogic of consequencesd, based on mat
Oappiapenessd, in which actors make deci sion

do in an international context.

Mechanisms of socialisation have been divided into three categories: those based on

instrumental calculations in response to social itigces; role playing, in which actors

emulate those around them in order to fit in; normative suasion, in which actors are

persuaded to change their opinions by others through recourse to intersubjeletiinaiy

shared value¥ Alastair lainJohnston dishguishes between a first stage of socialisation in

whi ch an actor makes a éconscious instrument
appropriateness (changed constraints), and a

grant edness 0 osf(changed grefetencé8Michael 2urn & deffregCheckel

“Seabrooke fiEconomi sts and Diplomacy: Professions and
Haas, filntroduction: Epistemoki €Cpmboni di @eat aommd. d nt er n
%Checkel, il nternational Il nstitutions and Socializatio
March and Ol sen, fAiThe Logic of Appropriateness. o
8Checkel, il nternational Il nstitutions and Socializatio
Social States: China in International Institutions, 1958W0Q

59 |bid.
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suggest that compliance with norms based on a purely instrumental motivation may lead to

the internalisation of normsver time,as a result of the cognitive dissonance cre®ted.

KerrieSadigd escr i bes Australiabds integration into
stage process, the first of which, she argues, required a conscious decision to recognise the
concept of an externalgerived, preexisting legal regimeShemaintains that Astralian
policymakersdé actions were based on instrume
by this regime, rather than any change in preferences:

assessing the gains in tax revenue as well as other economic benefits from attracting

capital impors as well as international perception against the forfeiture of a certain
amount of autonomy and sovereigfty.

Identifying whether or not preferences and identities have truly chavgedimei whether
norms have really been internaligets empiricallyvery challengingand this is not the aim
of this thesi$? It will be enough to treat statements made by actors in anonymised

interviews as an accurate legdtion of the ideas they hoftbw.

We can consider two ideal type mechanisms through vduictali®d individuals infiltrate a
bureaucracywhich differ in terms of sequencing. In the first type, infiltration occurs

because individuals who have been socialised into the community through professional
training or a scientific career move into policy joBer exampleJeffreyChwieroth finds

that countries that appoint to senior posts economists who have trained in an academic
environment likely to have socialised them into neoliberal orthodoxy are more likely to
adopt neoliberal economic polici&’sThe réevant senior appointments for tax treaties would
be senior roles in international tax policy within the finance ministry, and tax
commissioners, who tend to be career civil servants and may not have a tax background at
all. Even civil servants who do wodn tax treaties do not have prior specialist training
beyond general tax law or accountancy background. Since tax treaties do not form a part of
the standard neoliberal consensus, or indeed any typical professional training leading to
these roles, suchdividuals are unlikely to have been fully socialised into any kind of views
about tax treaties, and are more susceptible aspecialists to the kind of ideas about

investment promotion discussed in the previous chapter.

60z¢rn and Checkel, fAGetting Soci alionaisndEutope arBithe | d Bri dge
NationSt at e. 0
lsadi q, Th nt I nternational Tax Regi me and Its

i
2Johnston
fiConcepMa
Measuring
8Chwi eroth,

e re
, i C u s i o n sRaage GhedEzing &nd Beyodthusr :0 pTeoow a rBde yMirds ,
fahod i cal Chall enges in the Study of Europ
t he e of I deas: The Case of Neoliberalisn
fl i ber al Economi Emerghdg Chllar ket s Adcount
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A second type of infiltratiotha is more likely to be relevant to international tocuis
whenindividuals, in the course of doing their job, interact veidtommunity and become
socialised. If international socialisation causes actors to adopt different preferences to those
ofthero|l | eagues at home, they may have to play
internationally and within their national bureaucrétldeas within the international tax
community are formed intersubjectively, through the interactions between members, but
membeship of the community is dynamic, with individuals moving in and out of its porous
boundaries. The majority of tax treaty negotiators are career civil servants, in many instances
longterm tax or finance ministry officials, and international tax is a niiete that

generally develops as a specialism once people are employed within relevant roles in
industry or the public sector, not as a major part of their training. If civil servants from
developing countries take academic training in internationathay,generally do so after

they have been appointed, not befre.

Tax treaty fficials from developing countries are most likelylte socialisedhrough
hierarchicalprocesses i n whi ch existing community membe
expected behaour within the community® Teaching and learning may occur through the

numerous tax treaty negotiation trainings that are organised for developing countries, usually
delivered by the OECD and United Nations tax committee, but sometimes under the

auspice®f developing country organisations suchtasAfrican Tax Administration

Forum. A United Nations treaty negotiation manual for use at such trainings, for example,

contains only a very brief section on the arguments against signing treaties, focusing almost
entirely on the arguments in favdUiiThe international meetings of tiepistemic

community, at which developing countries are
annual Tax Treaties forum, and the annual sessions of the United Nations tax committee.

Treaty negotiation rounds themselves, which can take one or tvwks vege often described

by their participants as teaching and learning environments too. Several interviewees

indicated that they had used negotiations with developing countries to teach them about the
technical detail of tax treati€®As the tax managaf Maersk, the Danish multinational

shipping company, put it:

Put nam, AiDi pl omacy and Donrleeswealc ®Raomeag.iccs: The Logic o
65 For example, interviews 8, 45

66 FinnemoreNational Interests in International Society Gheci u, fdASecurity Institution
Socialization? NATOandth@ New Eur opedo; Kratochwil and Ruggie, d@dlnt
the Art on an Art of the Statebo; Broome and Seabrooke,
Transnational Capacity Building.o

67 United NationsManual for the Negotiain of Bilateral Tax Treaties between Developed and Developing
Countries
88 Interviews 2,16,35
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By negotiating these agreements, they are led into a train of thought about how various
forms of tax are administeréd.

As André Broome and_eonardSeabrooke argue, learning within a socialissyecialist

context means that #dApolicy space is reduced
and |l earn to solve problems through common d
practi ced.0pTonluisc,y tnhoer nésl e ar ng unagl caurrdv ecdp pl cesaidtse |
curved, as the logic of appropri(Biguemless circ

In the case of tax treaties, howeyaolicy auonomy requires a degree of technical
knowledge, without which policymakers will either be unable to analyse policies correctly,
or reliant on external sources of expertiBee case studies later in this thesis illustrate how
developing countries oftdregan treaty negotiations without the knowledge to understand
the circumstances in which tax treaties wamd werenot likely to benefit them, nor when or
how to counter the negotiating preferences of developed countries. Former treaty
negotiators, tax lawgrs and international organisation staff, all members of the epistemic
community, played an influential role in shaping the approach to tax treaty negotiation in
late Cambodia and Zambia.

From this starting pointearningcan still leado socialisationput thenegative effecof
socialisatioron policy space is in competition with the increase in policy space created by
the acquisiton of basic technical knowledgRenegotiations to fix past mistakesWietnam
and Zambialiscussed later in this thegiluistrateprecisely this procestsuggest that this

p r o d u pokcyg curadskaped more like a normal distributidrigure5.2): with a small
amount of capacity, officials resort to norms, which close down policy space. A large
amount of capacity building leads to socialisation, which restricts policy space ipramliff
way. It is with an intermediate amount of capacity buildireyfficient to question theon
specialistnorms, but not enough tmveinternalis@ the specialist normisthat policy space

is maximisedLearning by tax specialist bureaucrats is trmmesimultaneously a diffusion
mechanism and a scope condition, since an intermediate level of learning may create a block

to other mechanisms of tax treaty diffusion.

69 Clive Baxter, speaking at a hearing of the fiscal affairs committee of the Danish parliament, June 2015
“Broome and Seabrooke, fi8hapunboPoliycynCOlraaesnacCognaiat.i
960.
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Figure 5.1: Policy space and capacity iding curves generic
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Figure 5.2: Policy space and capacity building curves, this case study
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5.3 External influence

The previous section considered how an epistemic community may influencelgolicy

infiltration, leadng to the formation of a cohort &pecialist bureaucrats that hold fireaty

norms occupying positions within the bureaucraayt ®ich mechanisms can only influence
bureaucrats at a junior level such that their remit is specialised. F@peoralists,

including those in more senior bureaucratic and political roles, we need to consider how an
epistemic community influences peoplatside its own boundaries. Such influercwidely

expected to be greatest under conditions in which policymakers experience significant

technical uncertaintybutthe means through which they exert influence is not well

understood? AlthoughPetertHaasor i gi nal |y suggested that epis
influence is greatest in a crisis, when uncertainty is also greatest, many studies using the
framework have focused on longerm influence? For exampleboth ClareDunlop and
AndreasAntoniades distinggih b et ween an epistemic communi:t
shape foundational knowledge and hence policy gaatfits more practical ability to

influence policy processes in situations when policymakers have already identified their

interests and policgoals, but are uncertain about the means to achieve’them.

Taxation is unusual in that it is entirely a legal constmuhich carries with it a certain
inevitabledeference to tax professionals who are seen to monopolise expert knomdedge

juston its nterpretationbut onits very nature® So it is not surprising thatoncerns about

the domination of international tax policy by a technical community are also highlighted by

critical legal scholars writing in the Bourdiesian tradition. The starting jpairthis is Pierre
Bourdieubs article describing a juridical so

monopoly of the right to determine the lavs he argues:

It divides those qualified to participate in the game and those who, though they may
find themselves in the middle of it, are in fact excluded by their inability to accomplish
the conversion of mental spa€eand particularly of linguistic stance which is
presumed by entry into this social space. The establishment of properly professional
competence, the technical mastery of a sophisticated body of knowledge that often
runs contrary to the simple counsels of common sense, entails the disqualification of

thenons peci al i stsd sense of fairness, and the re

of the facts, of ®“heir 6view of the casebd.
2Dunl op, APolicy Transfer as L e a+fMakerslgarnfOrma Bpistemd ng Vari a
Communitieso; Haas, fAlntroducti on: Eopoirsdiennatci ohoommunai vtii
Cross, ARethinking Epistemic Communities Twenty Years
Epi stemes and the Construction of (World) Politicso; Z
and European I ntegration. o
“Davis Cross, iRet hi nking Epistemic Communities Twenty
“Antoni ades, AEpi stemic Communities, Epi stemes and the
Transfer as Learning: Capturing Variation in What Deciditakers Learn fromgi st emi ¢ Communi ti es.
“Snape, fATax Law : Complexity , Politics and Policymak
%“Bourdi eu, AThe Force of Law: Toward a Sociology of th

119



Chapters Expert authority in the diffusion of tax treaties

This view describes with prescient accuracy
broader political and public spadmhnSnape regards international corporate taxation as an
exampl e rwdte rdgdatn igitansformed into public law with the complex

reasonings of specialized professional disciplines as its chief charactéfiStt Picciotto
seesaresonanceforent nat i onal t daw opemtestordefusevsacyal confligst f
anddepoliticize them, shifting political and economic conflicts on to the terrain of debates

over the symbolic power of texéé He argues that the cohesiveness of the international tax
'interpretive community' of stakeholders from organisations with appacemtflicting

interests is maintained by elaborating new rules that maintaivea longoing consensus,

a n d limiyng the membership of the interpretative community and trying to ensure that

they are likemindedo™ Secretive meetingst the OECON the 1960s and 1970s have given

way to public discussions to which access is restricted by the technical complexity of legal

rules and the language used to debate them. This leads taeirdelicing ingroup of

people Aabl e to i ntermiadogyiamd lingwstcrtechnigugs famiiseke ar c a n
t o t h a¥® Thep tinguistic.gaiekeeping, he argues, is bolstered by a social and financial

pressure not to question the communityoés fou

Certainly, vherethere is political involvema in the specifics of multinational corporate
taxation, this is an exception, rather than a #ukes Pepper Culpepper emphasises, civil
servants and business representatives may exerdeséaatovetoover political actors

because of the disparity imko wl e d g e . Busi ness hpagwesr i n O6qui e

is not primarily because of the structural power to disinvest, which Lindblom
emphasized. It is instead because fiierginessesknow the facts on the ground, and
that expertise is extremely valuakih negotiating with other members of the policy
subsystem. On the rare occasions when politicians turn their attention to typically low
salience areas, they enter with an asymmetry of expertisewssthe representatives

of busines$?

In fact, CharlesLindblomreferred to theomplicity between civil servants and their private
sector interlocutors his classic analysis of buness power, in which he arguibdt one
strategy employed by businesses is to attempt to keep policy issues below thé raamldica
He suggests that civil servants will oftempportsuch effortd e ¢ a they are daught in a
potential crossfire between privileged controls and polyarchal coxtfadsh Amin and

"Snape, fATax Law : Complexity , Politics and Policymak
Picciottonpadynd€oepmexity, Technocracy and the Reforn
179.

7 bid.

80 |bid.

8iBe | | and Hindmoor , iThe Structur al Power of Business
Australian Mi nPivggeWeaxX d;h Raidr fPiueblld,c Revenue in Latin A
Tax Politics

82 CulpepperQuiet Politics and Business Power: Corporate Control in Europe and Jdih

8indblom,Pol i ti cs and Markets.: The W5l ddés Political and
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Ronen Palan also emphasise that there is no reason to asptiorethat actors within

government bureaucracies and multinational firms are in an antagonistic relatfénship.

Tax policy in developing countries has historically been shaped by an outside professional
community. There is a critical strand of literatorew t ax r ef orm t hat descr
consensus6 developed among devel opment polic
to developing countries through conditionality and technical assistance. Accor@dg-to
HelgeFjeldstadt andlick Moore, thisconsensus focused on the elimination of trade taxes

and their replacement with the value added tax, as well as a bureaucratic reform: the creation
semiautonomous revenue authorities that were not under the direct control of finance

ministries® Thisview, t hey argue, formed among fAan epis
professionals, employed in national tax administrations, in consultancy companies and in
international financial institutions, and organised in regional and global professional

associ artiinognsfidva dpuer i od of wunusually radical t
t he 1%%i8TOhse. ok ey f Mliamdast,eowawrti,t efisi s t he devel opm
i nternati onal consensus, or o6nor mo, of tax r

international mstitutions, and propounded by Rgavernment tax experté’

Three main concerns are highlighted by authors discussing this tax consensus: its close
association with the neoliberal Washington ¢
crucially, thedepoliticisation of decisions with important distributional impacts, which

critics argue should fundamentally be part of the democratic préfdsisa.Philipps

d e s ¢ r i hax and budgetaryiissues are frequently constructed as technical matters that

can be resolved rationally according to economic, mathematical or other ostensibly neutral

principle 6 with policymaking processes dominated

nature of outcome¥.Stewart concurs:

tax reform projects have been massduced and have spread rapidly across the globe

through broadsuperficia] and generalized tax policy recommendations grounded in

the consensuséThe contemporary mass product i ¢
any real domestic political participationtime determination of tax policies and laws

in the countries undergoing refoh.

8Amin and Pal anRafiTowakridst al Nbaer nati3onal Political Eco
8%Fjeldstad and Moor éB,uifTaxmgRe fnoram Gdmod adtiasteed Wor |l d, 0 2°
86 |bid.

St ewart , iGl obal Trajectories of Tewmpingd&hdTransition The Di sc
Countries, o 170.

88 For exampleDi John, The Political Economy of Taxation and Tax Reform in Developing Countries

®Philipps, ADiscursive Deficits: A Feminist Perspectiyv
andPol i cy. o
VSt ewart , iGl obal Trajectories of Tax Reform: The Disc

Countries, o 173.
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This literature has focused on domestic tax reforms, in particular the elimination of trade

tariffs and the introduction of value added tax, during the past three decades. Yet

international institutions and experts play a similar driving role in the international tax

reforms adopted by developing countries, in particular with respect to transfer pricing and

tax treaties® A review of developing country tax systems commissionetth® European

Commi ssion from PWC, for exampl e, urges that
aim at lifting the TP [transfer pricing] legislation and its application in developing countries

to a common international standard. In our opiniois, ifvital to reduce economic
uncertainty and f os%®leVietnam, busisessiobby groupthed gr owt h
Vietnam Business Forum r egul\etnanytaxpalicyes t he g
with international practiced cal | i ng s$tudy addplovide fjuidancei base andhe A
description and regulation about permanent establishment under international practice and
standard as the UN and the OECD [sf€].

The international tax community can thus be characterised as an epistemic community

whose ideas are formed intersubjectively in the seciatext it creates. Througbrmal

professional competence, high technical and linguistic barriers to particigaibits own
pivotalroleinstandard et t i ng, the community c¢l aims a mol
interpretation of the principles of international tax |@gcause tax is a legal construct, this

claim extends to defining its every aspddte community itsélis dynamic and fluid, the

nexus of several overlapping ecologies: accountancy and law, private and public, national

and international. Many of the leading roles in international tax are played by individuals

who have authoritative positions within thesaltiple ecologies. The community influences

policy in part bysocialising bureaucrats who occupy relevant specialist positions into its

norms, and in part throughnsnpeci al i st policymakersdo defere
Policymaker s 6 t,teemphassieepisteniceasmmanities titgrature,
certainlyleads them to defer to the community, yet the commutsigjf actively creates

suchuncertainty, through the proliferation of exgreater complexity.

5.4 The OECD as a site of authority

It is impossible to discuss international tax without discussing the OECH®egemonic

status is widely recognised kgx lawscholars, and so a theoretical understanding of the

91 Ring, Who Is Making International Tax Policy? International Organizations as Power Players in a High

Stakes WorldChristiars , ATaxation in a Time of Crisis: Policy Lea
Daci n, and Wan, AStandards across Border s: Crossborder
America. o

92 PWC, Transfer Pricing and Developing Countries: Finalgoet, 4.

93Vu, Several Tax Issues
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organisation is essential for this the¥isret in comparison to other inteational

organisations, international relations scholarship on the OECD is relatively lithitémtk

on the OECDOs role in international tax rela
to target harmful tax pelagelydistnetfronaitaworkért ax hav
tax treatie$®

International organisations are of particular importance in the field of socialisation, both as
providers of advice and, along with their associated communities, as settings for

socialisation?” Accordingto MarthaFinnemore international organisations should be

considered agutonomous actori, s h a p e r sorirdefests above and beyond the sum

total of their member staté€%.She pointsté h e ¢ trotedutfilleceby idternational

organisatios, faccording them more autonomous and

of actors and intereség® FriedrichKratochwil andJohn Ruggie argue that:

In the international arena, neither the processes whereby knowledge becomes more
extensive nor theneans whereby reflection on knowledge deepens are passive or
automatic. They are intensely political. And for better or for worse, international
organizations have manoeuvred themselves into the position of being the vehicle
through which both types of kmdedge enter onto the international ageta.

The OECD6s model tax treaty and associated g
basis of all bilateral tax treaties. Variations, such as the UN model tax treaty, still take the

OECD model as their poiff departure. Yet the OECD has achieved this outcome not as a
purveyor of hard law, but rathes asite in which soft law instruments are created and

promulgated. For this reason, much OECD scholarship focuses on its ideational leadership.

As CharlesNelson wrote as early as 1970:

The OECD is important not for the decisions it makes but for the decisions it

prepares...there are very few important international economic problems which the
OECD can legitimately resolve ... This is the most important sicligeacteristic of

the OECD. The major decisions prepared within it are inevitably formalized and

“Christians, fATaxation in a Time of Crisis: Policy Lea
iNet wor ks, Nor ms and WhotlsiMaking Interfatioral TRuoRolicy? yntematidral n g
Organizations a®ower Players in a High Stakes Warld Au | t AfRefl ections on the Rol
Devel oping International Tax Nor mso; Cockfield, fiThe F
through National Responsest€dfFo mmer ce Tax Chal l enges. 0

%Eccles on, fAThe OECD and Gl obal Economic Governance, 0 24
9 Eccleston;The Dynamics of Global Economic Governance: The OECD, the Financial Crisis and the Politics

of International Tax Cooperatiopn Eccl est on and Woodward, nRger:fihel ogi es i |
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carried out elsewhere: in the IMF, in GATT, in the UNCTJ&Ig], in the World Bank,
or through traditional diplomatic channéfs

BengtJambssa suggests thahe OECD has two main functions: a meditative function,
through which standards are developed, and an inqeisitie jts distinctive peer review
process through which stateso ¥Ywhilpthépaence wi t

review processia part of t he OE CDrbaseastothex than taotreatiespo r k , t
andsa t i s on the Omeditatived role that this
however, that the OECDOs authoritative posit
6dvancedd democracies occupies a mutually re

process, which simultaneously relies on, and bolsters its position as a source of authoritative
knowl edge about how an 0 a thecaused eadidifetiteco n o my s h

reference groups of national bureaucrats, their aspirations, and their beld&¥io

An influential papeby MartinMar cussen segments the OECDG6s i (
categories: aartist, which formulates, tests and diffuses policiasagent, which transfers

ideas from more prosperous to less prosperous states; an agency, which takes emerging ideas
from states, develops them, and then sells them back in a more refined form; an arbitrator,

through which civil servants are socialisedially, an authority, used by states to back up

their positiond®Each of these roles helps to explain

of tax treaties.

Consider first the 6éartistodé role. The OECD i
are fomulated and reformulated, since it inherited the responsibility for the model tax treaty
from its predecessor the OEEC. Whenever tax specialists within its member states identify a
need for new or changed standards, it is to the OECD that they turn. dahthevcase in the
| ate 1990s, when states began to be concerne
2012, when corporate tax avoidance rose up the political ag€dthur Cockield
suggests that this part ofa trend towards doing the techrieark on new standards at the
OECD first, rather than first developing standards at national level and then using the OECD
as a forum to reconcile different approaches:
Because of the history of cooperation along with more recent efforts, it may be the

case that the OECD member states have learned to trust the OECD process to the point
where they are increasingly prepared to accept the OECD's leadership in resolving

VINel son, @AiThe Role of the OECD i ni60 Quotes inviaactissea,n a | Econor

iThe OECD in Search of a Rol e : Pl aying the | deas Game
12jJacobsson, ARegul dareddRegt!| States Gramslf or mati on. o

18March and Ol sen, AiThe I nstitutional Dynamics of I nter
Marcussen, AThe OECD in Search of a Role: Playing the

105 SharmanHavens in a Storm: The Global Struggle for Regulation
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other areas of international tax policy concern, including binding multilateral
mechanismén limited areas such as transfer pricing arbitratfSn.

Studies of the OECD have emphasised the informal interaction between specialist
bureaucrats as a forum for socialisation since its early days as an organiaion.

Aubrey emphasised thatthe fodma par t o f mief@aral congasts imthed t he 0
corridorsandovermedls | ed to ' mutual appreciafion and
Marcussenciting GunnarSjostedt describs how officials in OECD deliberatiori@evelop

a common languagefstart usingth s ame ki nd o fandduthes a | reasoni |

develop a common selective perception of the world and they start to employ a
common frame of reference and a common worldview. The latter helps them to define
what can be considered as a releyanblem in the first place and which instruments
can legitimately be employed to solve this probl&m.

A little more recentlyScottSullivan in an authorised account that presumably reflects the
OECDOG sperseptibnfid e scr i bes how OE &8s acrocinimfortits e e s i se
me mber s future actionséln the corridors and

similar interests but very diffe¥ent backgro

A focus on the OECD®&s me nghthe QECR, hovever,higks r i nt e
underspecifying the entrepreneurial role of the OECD secretariaRi&aneMahon and
StepherMcBride, the organisational culture within the OECD is an important contributor to
its meditative function:
OECD staff conducts reseh and produces a range of background studies and
reports. In this, they draw on their disciplinary knowledge, supplemented by what
Dost al refers to as Jiadc |6aoirngsa ne recadeprsownlad t idnigs cloo

political projects as defined by thegpa ni zati on i n questiond. The
effects of organizational learnir

A survey of career histories of staff from t
Administration, 45 of whom have a profile on LinkedIn, illustrates that the Ota&€D

bureaicracy reflects the publigrivate epistemic community. Some 42 percent of its staff

came to the OECD from multinational businesses, accountancy firms and law practice, while

58 percent worked in finance ministries and revenue authorities; when full beteeies

were taken into account, 75 percent of CTPA staff had worked in tax specialist roles in both

%Cockfield, AThe Rise of the OECD as Informal World Te
Commerce Tax Challenges, o 171.

107 Aubrey, Atlantic Economic Cooperation

1Marcussen, AThe OECD i n Sear cBlGitifigSjaste®OEC® : Pl aying tt

Samarbetet: Funktioner Och Effekt822 323.

109 Sullivan, From War to Wealth: Fifty Years of Innovati@8.

WMahon and McBride, fAStandardizing and Disseminating
Governance. 0
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the public and private sectat some point'! The OECD secretariat is therefore the

embodiment of an expert community whose reach transcends thegnublicivate
boundariesAsJasorSh ar man ar gues, the normative weigh
its Atechnocratic identityéas an internation
expePts. o

Secretariat staff and civil servants interact frequentythrgh t he OECDOGs vari ol
committees, working parties and forurfer Allison Christians, it is this tripartite
interaction between national government repr
business, and secretariat staff (largely drawn fromitsetivo groups) that defines the
OECDG6s way of working:

These tax policy groups form an intertwined epistemic community hblats an

important and influential posidn in the lawmaking order.Together, the CTPA

(OECD employees) and the CFA (public seng or national representatives)

diagnose and prescribe tax policy reforms that are informed by, and that play out
within, national legal regime's?

If the internal miieu of the OECD is a potentiabcialising context for the tax profession,

theexternaAf aci ng aspects of Marcussenbés typology
the OECDO6s 6agentd role as the manner in whi
less prosperous natioh$ As a socialising forum and a promulgator of standards, it is not

just that the OECD is a focal point for other statasThomas Rixen argudsjt also that its
standards are associated with tHRaAasTdawdvanced?d
Porter andMichaelWe b b wr i t e, t he OB@Ddreedlythediffosec al wor
sense that the OECDOs knowledge i sofan expres

This authoritative role towards nanembers is not merely established passively by the

OECD,but also through active outreach. This takes two forms: civil servants from

developing countries are invited to participate in various forums in Paris, and the OECD also
engages in sensitisation and capacity building weikce themidL 9 90s, t he OECDS®6 s
Centre for Tax Policy and Administration has maintained an active programme of outreach

to developing countries, based on training workshops and seminars with civil servants many

1111n October2015, an exhaustive list of 59 CTPA staff was compiled through LinkedIn. The list was compiled

from a search for the keywords OOECDO6 and O6taxd. The p
were returned from this result were also checkembtain the names of any colleagues who had not been

returned by the keyword search.

112 SharmanHavens in a Storm: The Global Struggle for Tax RegulaBon

83Christians, f@ANetwor ks, Norms and National Tax Policy,
WMarcussen, AThe aORGDein ®éaycmgot he | deas Game. 0
115Rixen, The Political Economy of International Tax Governance

%porter and Webb, AThe Role of the OECD in the Orchest
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of whom went on to | ead t h%éSuchoureduispremigels t a x
on the technical superiority of h e O Elh@malianal tax instruments, as demonstrated by

their adoption acrogss membersand more widelyA prominent policy paper from the

OECD states:

There is already a significant amount of work Ilgedone by the OECD and other
international organisations to support developing countries to address these
[international taxichallenges. This work aims at disseminating effective international
standards, improving access to data and information, buitdipgdéty and assisting

in tax auditg*®

Anot her part of the OECD&s meditative functi
in which it is cited as an authority by its members (and, we might say, by other actors in the
international tax milieu)For example, a consultancy report on transfer pricing written for
the European Commission BYVC states:
The OECD Guidelines could serve as common global standards for TP and we would
advocate that developing countries orient themselves to these standards when
adopting and i mpl ementing TP | egislation [ ]
particularly draw attention to the development of a network of DTAs. This can foster

the local investment climate by providing a legal mechanism to address potential cases
of doubletaxationt*®

The OECD igheguardian of concepts that, as outlined earlier, are foundational to the

international tax community.

It is worth noting that the OECD, while exercising a dominant positsomot the only

organisation in which the tax expertnemunity operatesSome regional organisations of

developing countries have developed their own model treaties, but in every case these
organi sations use the OEobdmt?tMvord ienportantrise at y as
the United Nations tax committee, a grouping of 25 tax treaty negotiators (acting, like the

League of Nations group, in their personal capacity) which produces its own model treaty

that is supposed to be explicitly designed to takeantmunt the special needs of

developing countries. The UN model treaty differs from the OECD model in the wording of

a number of clauses, some of which can be found in a majority of tax treaties signed by
developing countrie¥! In practice, however,theoomi t t ee6s debates exi st
framework of legitimate dissent, whereby differences in interests between developed and

developing countries are tightly contained within the overall framework of the standards

Wiatulippe, AThe ExpansNenhwofkther Bhkafl@bab: TEReTOEEDS
I nternati onal Amexamples mterdewd®m t i on. 0O

118 OECD, Action Plan on Base Erosion and Profit Shiftigg.

119 pWC, Transfer Pricing and Developing Countries: Final Repdit.

120Hearson;Tax Treatiesn SubSaharan Africa: A Critical Review

2L ennard, iThe UN Model Tax Convention aBCu@emtmpared wi t
Points of Di fference and Rec e iihe UDModa ih Bractice 1997618 ; Wi j nen
HearsonMeasu i ng Tax Treaty Negotiation Out.comes.: The Acti
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formulated by th@©ECD, which are not questied. Many of the senior roles within the UN
committee are occupied by individuals who also play leading roles within the various OECD

working parties Table 5.1).122

Table 5.1: Overlap in membership between @WNd OECD tax committees

Name and country UN role(s) OECD role(s)

Andrew Dawson (UK) Committee member Chair of Working Party 1 on Tax
Conventions and Relat&@uestions

Carmel Peters (New  Chair of Base Erosion and Vice Chair of Working Party 1 on

Zealand) Profit-Shifting subcommittee ~ Tax Conventions and Related
Questions, Chair of BEPS Action 6
Focus Group

Armando Lara Yaffar Chair Chair of WorkingParty No. 10 on

(Mexico) Exchange of Information and Tax
Compliance

Liselott Kana (Chile)  Vice Chair, Chair of Chair of BEPS Action 7 Focus Grou

Subcommittee on Tax
Treatment of Services
Xiaoyue Wang (China) Committee member Bureau Member, Working Party No.
6 onthe Taxation of Multinational
Enterprises

Ingela Wilfors Committee member Bureau Member, Working Party No.
(Sweden) 6 on the Taxation of Multinational
Enterprises
Stig Sollund (Norway) Chair of Subcommittee on Bureau Member, Working Party No.
Article 9 (Associated 6 on the Taxation of Multinational

Enterprises)Transfer Pricing Enterprises; Bureau Member,
Committee on Fiscal Affairs

Christoph Schelling Committee member Bureau Member, Committee on
(Switzerland) Fiscal Affairs

Source: UnitedNations and OECE?

More importantly, the UN committee serves as a forum for socialisation of developing
country officials. This objective is set out clearly in an internal UK civil service document
from the 1970s:

Our view, which is shared by the Americamsl the Dutch, has been that it is of little

use to try to AeduiatheeUditediNatiorsiExppriGrogpooount ri es
tax treaties and elsewhéra@bout acceptable international fiscal standards if, when it

comes to the crunch, we are prepatedsacrifice principlein order to secure an

agreement?

122 At the UN, committee members act in a personal capacity, while at the OECD they represent their

governments

2United Nations, ACommittee of TakMaiters:€usrenon | nternati once
Subcommi tt eesd;neOE@QD,defi@m OECD I ntergovernment al Act i
1245 May 1976. Note to Minister of State (Fin Sec) from Wilkinson (Private Secretary) ahead of negotiations.

File refIR 40/19025
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We can see, therefore, that the OECD is at the heart of a tax ecosystem that incorporates

other international organisations, business groups and countries, held together by the glue of

an epistemic @anmunity of tax professionals who are simultaneously participants in these

di fferent organisationsd work. The OECDG6s ce
reinforcing perceptions: the technical superiority of its standards, and their endorsgment b

the worl ddébs most advanced economi es, t he mem
communi tyds emphasis on tax treaties as the
multinationalcomp ani es gai ns aut horwiderecofonipolicyt he or gar

authority.

5.5 Scope condition: control over veto points

Just as diffusion research has taken a turn towards unpacking the ém¢gsom diffusion

p r o c elsirggiagthe naiional back @s a common refrain in discussions of the state of
socialsation researcl®’l nt er est i n socialisationthdhas focu
make mechanisms more or less effectiMeese tend to be characteristics of international

institutions, the agents who participate in them, and the national contextfricinthose

agents originat&® Here we focus on the national level.

For example, in his work on socialisation of economic policymalefiey Chwieroth

demonstrates that IMied teaching of neoliberal economic ideas to developing countries in

the 1980sand 1990s was much more likely to lead to capital account liberalisation in the

presence of an IMF technical assistance progranriseotganisational channel actiagsa i

critical conduit through which théMF] staff can disseminate their idea#& In cortrast,

where socialisation into the neoliberal policy programme had already occurred through
professional trai ni n deforhatiomofa aobenent@oligymakifige s si o n
team, characterized by a preponderance offikeded experts in key beaucratic

position® i n a c¢ount r scopaeditian for the mdp@tiontdpitaltaccount

liberalisation'?®

The process of tax treaty negotiation, from the initial policy considerations through to
ratification, is indeed guided in almost eveountry by a small team of technical

professionals. The formation of a strong specialist international tax unit within a finance

125 JohnstonSocial States: Chinin International Institutions, 1982000 Z¢rn and Checkel , iGet
Socialized to Build Bridges: Constructivism and Rationalism, Europe and the #atioat e . 0
2%63Johnston, fAConcl usi on sRaage @hedfzing ad Beyooghusr:0 pTeoawd rZd;, r Mi d

Checkel, fiGetting Socialized to Build Bridg§teasteCdnstru
2 Chwieroth, ATesting and Measuring the Role of | deas:
Monetary Fund, o 23.

128Chwieroth,i Neol i ber al Economists and Capital Account Liber
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ministry or revenue authority, with institutionalised links to the OECD, UN tax committee,

or other socialising environment,likely to determine the extent to which officials learn.

But these professionals6é autonomy i s circums
political or other bureaucratic actors may have some formal or informal influence. While the
process varies auss countries, these veto points are genematyntenegotiating authority;
opening negotiations; agreement at official
ratification. Given that the preferences of specialists anespenialists may not alig it

may be an obstacle to treaty diffusion via experts if there are veto players whose preferences

for tax treaty negotiation difféf® Conversely, if experts hold a veto at the point of opening
negotiations, they may block diffusion through competitishich acts on nospecialist

actors.

Such tensions have been inherent since the very first tax treaty to be negotiated between two
countries’ Prussia and the Netherlands in the 1910s. First, the treaty was not ratified by the
Dutch side because of objexts from the business community to its informatébraring

clauses, which only emerged at the last minute when the outcome of negotiations was made
public**The treaty was described as a fApersonal
Damsté. An attept at renegotiation stumbled because, according to a communication from

the Dutch ambassador to Germany, "this matter was previously dealt with by the Minister of

Finance, andéthe current of 3 ci al did not un

Few countries have an @icit policy regarding who they will negotiate with. As a result,

decisions about whom to negotiate with are made informally by civil servants, often without
ministerial oversight. In one country, a treagd been negotiatdry a previous tax

commissione understood by current of ficials as &
connections to the treaty partnand quietly shelved when the commissioner was replaced.

Seven years latewhen its existence was uncovered by a senaiteas ratified, @ the

consternation of the revenue authat#in another, ministerial approval to open

negotiations was fully understood to be a+ioking exercise, and had never been

declined** Uganda has even initiated a review of its treaty network with the aim of

soliciting some political guidance where previously decisions have been taken entirely by

tax officials1®*

129 TsebelisVeto Players: How Political Institutions Wark

WEvers, ATracing the Origins of the Netherlands 06 Tax
131cited in ibid., 385.
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As discussed in the previous chapter, tax treaty negotiators frontapst! exporting

countries consult at the prioritisation stage, with businesmsgésvith other government
departments. In some countries, the decision to enter into negotiations requires direct
ministerial approval, while in others that comes later, once the text is ready for signature, or
evenfurther down the lineThe UK case stuydin this thesis records how the minister
responsible sought to have approval of treaty texts before signature, rather than simply being

shown them before he proposed their ratification to parliament.

Negotiatorsod6 aut onomy iawthat givesgham forcecForr cums cr i b
example, in the UK, th&axation (International and Other Provisions) Act 2@8&€ines the

6doubl e taxationd that is to be relieved by
mechanism can apply. To give effect tbagreement that exceeds this mandate, the law

would have to be changed, as it was in the case of thBidkil negotiations (discussed in

section7.4.2. Within the legal parameters, only new precedent generally requires

ministerial approvat®®l n contrast, section 88 of Ugandao:
an international tax agreement fishal/l have e
Act . 0 dYgamidaf6 negotiator indicated that the

was in part designed to give a political steer where previously negotiators had only their own

opinion to guide them in negotiatiofs.

An important addition to thidiscussion is the role played by model treaties in setting the
parameters of negotiations. OECD member states have their own national model treaties,
which are largely used in private to set out their opening negotiating pdéitaor which

are publishedy a small number of countrié¥.They also adhere to the articles of the

OECD model convention, which they have negotiated among themselves in advance, except
where they have specified reservations to its’fé@@ther countries may also refer to

regional models, such as the COMESA, SADC and EAC models in Africa, or the ASEAN
model in South East Asia. These models are generally formulated by the treaty negotiators
themselves, in particular at the OECD, where acdg¢eld working party of civil servants
updates the model convention, which is then approved by the Committee on Fiscal Affairs,
ma d e Unigh-lewel offidials in national treasuries and tax administratidéfdn recent

years, the process of modifying tB&CD model has become more consultative, with

business groups submitting comments on published drafts or participating in working

135 |nterview 22

136 Interview 27

137 Interview 22

B8Latham & Watkins LLP, iFeder al Ministry of Finance Pl
139 OECD, Model Tax Convention on Income and on Capitdl 490.
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groupst*! Political oversight, however, remains minifi& A United Nations model adapts
the OECD model for treaties betweerveleped and developing countries, but the
committee producing it is made up (largely) of treaty negotiators formally acting in a
personal capacity, rather than on behalf of their country. Notably, the COMESA model
treaty was drafted by European privatetgeconsultants, while the accountancy firm
KPMG drafted an ASEAN position on tax treattés.

Tax treaty negotiations are generally |l ed by
with the exact division of labour depending on the institutiomatsire. In countries such

as the UK and Cambodia, it is the tax authority that leads, while in others such as Zambia
and the US, responsibility lies with the finance ministry, although the revenue authority may
also participate in negotiatiof&.Foreign #fairs and investment promotion ministries often

also patrticipate, but make little if any contribution. In the UK, for example, the Foreign and
Commonwealth Office approves treaty texts before they are signed, but in general its only
input is on the defition of the contracting staté®.In all the case studies in this thesis,
negotiations were led by officials from finance ministries or revenue authorities, with

varying degrees of specialism in international tax; in wider interviews, a handful of
examplesvere given of negotiations led by other government ministries, such as in one case

an investment promotion authoritip.

Tax treaties are intergovernmental agreements which, once signed, become a part of their
signatoriesd6 tax | aemtprotdutes ifi differant coumtnies.f ol | ows d
Typically, in developing countries, tax treaties are ratified by the cabinet, with no

parliamentary approval. This is the case, for example, in Uganda, where treaties are merely

laid before parliament, and Zambia, evh they never pass through parliaméhan

ongoing legal dispute in Kenya concerns the lack of parliamentary ratification of a treaty

with Mauritius: Kenyads new constitution req

the government argues thhe tax treaty is merely an administrative agreertf€nt.

“lcockfield, fAThe Rise of the OECD as Informal Worl
Commerce Tax Chall engeso; Aul t | fi R enf) IntercationabTaxs on t h
Nor ms. O
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143 Bunting, Fawcett, and Makasajorking Document COMES¥odel Double Taxation Agreement and

CommentaryFarrow and JogarajaASEAN Tax Regimes and the Integration of the Priority Sectors: Issues and

Optons Farrow and Jogarajan, AASEAN Tax Regi mes: I mpedir
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In developed countries, it is more commobut not universal for parliaments to approve

new tax treaties. A survey of the parliament
r e v e aXpeagitows implementation through Parliament with little or no scrytimy wi t h
deliberations not coming to a single vote in one of the two chartfénshe UK, tax

treaties are made law as statutory instruments, a mechanism that is designed for non
controversialaws that are passed through a delegated legislation committee. Ratification

rarely entails more than a token debate in this committee, and no treaty has ever been

rejected or sent back for renegotiatidhin Denmark, parliamentary ratification was

introdueed during the 1990s, but is equally uncontrovet8lah contrastthe US senate is

famously thorough in its scrutiny of tax treaties. It forced a change to thékliBaty

before ratification in the 1990s, and in recent years has held up ratificatigathtr>

There is certainly considerable heterogeneity across countriesrinriieer ofveto points

and playersAt one end of the spectryra combination of formal rules and their

authoritative positionmvould givea coherent team of tax treatyperts ear total control over

the process dfeatymaking Some treaty negotiators interviewed did indeed claim that
ministerial and parliamentary scrutiny, where it existeas largely a rubbestamping

exerciset>® At the other enghegotiatorsare unable to adise their preferences because other
stakeholders, who do not share their ideas about tax treaties, exercise a veto at various stages
of the process€ven where there was marliamentary ratificatiorsome negotiators

explained thatheapprovalprocessould get held up because finance ministers did not

approve signature?

Finally, there is specific evidence that tax treaties are sometimes pushed through by non
specialists in spite of the reticence of tax treaty specialists themselves. A studirexdittax

negotiations in Colombia, for example, suggests that tax officials received a political
instruction to negotiate treati.éOnswiftly in
negotiator from a developing eotry interviewed for this thesiexplaind that his country

had signed a treaty with Mauritius, a tax haven, on very disadvantageous terms, because the
negotiation had been icreatediingestmeanht plomotianh e count r
authority, and conducted without any revenue authority invoére. The tax implications

MWChristians, fAWhile Parliament Sleeps: Tax Treaty Pr ac
150 Interview, anonymised

15 Interview, anonymised

152 |nterview, anonymisedConner y , Lai noff, afJds. T@xoTpeaties afiddnternatienal t Status
Tax Agreements. 0O

153 Interviews 25, 34, 35

154 nterviews 10, 23
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were not considered, and the country didnot

beginning negotiation'$®

5.6 Conclusion

This chapter has focused on tax treaty specialists: those who formulate international models
and nationapolicies, and negotiate treaties themselves, as well as the other actors within

their community, such as from businesses and acad&headoctrine of international fiscal
anarchy forms the a i s o nfor thi$epistameE communityieading toa distinct

conceptualisation of the role of tax treaties grounded in a set of norms concerning the
appropriate way to tax multinational firms. Te@mmunity wields the double taxation

problem as a tool through whitt strengthen its influence over national tax potiaking

over time, in effect wresting sovereignty away from political actet®se actions will
naturally tend t oMuwhoéthidisachiewdhy thé wse df iacrkeasinglyo n 6
obscure language and elaboration of every more detailed sm|ll as by the

communitybds claim to authority derived from

To understand the boundaries of and contestation within the international tax community,

the chaptealso brought in thénked ecologies perspective, which recognisas ¢ach
individual s identity aandoutsitiestheir communityei ved au
stems from their role within multiple overlapping relational contexts, such as their

profession, organisational affiliation and the country in which theyadg@rimarily.
6Revolving doorsd6 between the public and pri
international organisations, are particularhportant to the understanding of the

international tax communitiyecause this diverse experience gives indililgeeater

epistemic authority. These patterns may also help to explain why developing country

of ficials, despite being in the majority, ar

The ability of the international tax community to exercise power within national

bureaicracies varies over time and between countries. In developing countries, the number

and experience of international tax bureaucrats varies, which is one reason for the variation

in approaches to international tax: as individuals become socialised immtettmational tax

community, their attitude to tax treaties changes, as they first learn about their costs and

benefits framed in terms of their pe&isting ideas (often creating a sceptical outlook), and

then come to i nt er na butteedundtidneftax weatieswoftent y 6 s i de

creating an enthusiastic outlook).

156 Interview 10
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The influence of specialist tax bureaucrats over tra@iing in a country depends further

on their autonomy within the government structure. fitnaber and nature oktoplayers
variesbetween countries, and where they exist they may cause treaties to fail because of
differing preferences over treaty partners, treaty content, or the whole project of tax treaties
itself. These differencedo not necessarilgmerge because diffettegictors have different

material incentives, but because they hold different ideas about what tax treaties are for, and

indeed about the furion of international tax rules.
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6 Case selection and methodology

The previous chapters sketchmat an argument explaining the mechanism through which

tax treaties have diffused, using a range of documentary sources and interviews with
negotiators. The anecdotal nature of that evidence means that, while it can be used to
establish the existence adreain mechanisms,cannot infeffrom it any wider conclusions

about the role played by those mechanisms in comparison to others. The remainder of the
thesis offers a more formal test, using individual cases that are selected with the aim of being

able todraw such wider conclusions

This short chapter describes the case selection methodology. Each of four country cases is
Onestedd within a quant i-seredmodelmundedalthg si s der i
hypothesis that tax treaty diffusion is the esfirational competition for inward
investment. The UK is 6on the | ineo: it sign
guantitative model. If the quantitative results arpantthe product of competition by

developing countries for inwardvastment in this case British investmentthe case study

should confirm thislf the data capture competition for outward investmiestiould find

evidence of this mechanism as well (or inste@tlg three developing countrieZambia,
Vietnam and Cambodiaar e al |l o6off the | inebé6, having si
treaties than predicted by the model. These cases should reveal the additional diffusion

mechanismand scope conditiorthatare responsible for this unexplained variation.

For added explanatory power, the cases have been selected to permitagthin
comparisons where possible, and betwesse comparisons where not. Because the
quantitative analysiunderlying case selectitmbased on dyads of countritise very
granular archival evidee used for the UK case allofes a statisticallydrivencomparison
between individual negotiations. Interview evidence was less granular, with interviewees
often reluctant or unable to sgeia detal about particular negotiationBor this reason,
within-case comparison for Zambia is basedwn differenthistorical period®f times,

rather than individual treatieghen nationalevel variables changed. For Vietham and
Cambodia, which ben to consider signing tax treaties only relatively recently, the

comparison is between neighbouring countoesr the same time period

6.1 Mixed methods and the nested analysis approach

The aim of the mixed methods research design in this thesis is qoasigative and
qualitative methods synergistically, leveraging both the detailed causal claims made through

qualitative case studies and the generalisability of conclusions drawn froaNlarge
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quantitative work. The thesis uses a nested analysis appioadhich country case studies
are selected based on the results of an initial regression replicated from a previously
published study.Before elaborating this methodology, the development of mixed methods
as a category of research design is bridibgissed

The idea of combining different methods is often credited to a 1959 article that coined the
term fimultiple operationalismo to refer to t
triangulate research resuftBy the 2000s, mixed methods wasapplar enough technique

to have acquired its own methodology journal, the Journal of Mixed Methods Research,
published by Sagd.he growing popularity of mixed methods research within the social
sciences is attributed by some of its proponents to a reag@inst the perceived conflict
between qualitative and quantitative research paradigms during the 1980s an@i@a9s,
particularDesigning Social Inquirywhich argued for an approach to qualitative research
that builtonthe positivist epistemologyf quantitative methodologi€sA fundamental point

for these mixed methods scholars is thatpositivistorientated quantitative paradigm
epistemologically incompatible with antepretivist qualitative paradigm; what is required,

therefoagmatiisca @&pprodch to epistemology.

In keeping with the pragmatic approach to mixed method research, this pegest
economicconstructv i sm as fAa conceptual tool.bdx rat her
Martha Finnemore and Kathryn Sikkink argéi€onstructivism opens up a set of issues, and

scholars choose the research tools and methods best suited to their particular. gaestion

reflexive epistemology is inevitably a partraf/ approach to research, however, since

academic and quaacademic wdt contributes to the pool édeasthat influencegolicies

towards tax treatie§ his isespeciallythe casén the area of tax law, where the boundary

between practitionemadvisorand scholar is porous.

There are, naturally, myriad definitions of mixeethods researcm beneral, mixed
methods research designs are distinguishedo m -hentu h b d s 6in that thecladter ¢ h
combine different methods to answer different questions withavarall research design

while the distinctive quality omixed methods approagsis the use of one methodological

lLieberman, fANest edetAmad yStisatasgy Mox e@dompar ati ve Rese:
2Campbelland Fiskédi Conver gent and Discri mi-Blahti Mal hdat Manr by. 6 h
3 King, Keohane, and Verb®gsigning Social Inquiry: Scientific Inference in Qualitative Research

“Mor gan, AParadigms Lost and Pr ag mad Combming@ualisativa e d : Met h
and Quantitative Methodso; B e r gQuantitative DitideBid&hei&t r aw Men o
Influence on Mixed Methods Research. o

SBr oo me, fiConstructivism in International Political Ec
8 Finnemore and Sikki k |, ifiTaking Stock: The Constructivist Researc
Comparative Politics. o
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technique to frame the whole project, with other, subsideshniques situated within’it.

This rigid distinction is not universal, howev@ne group of researchers surveyed

practitionersof mixed methodsand formulated the following broad synthesis definition:
Mixed methods research is the type of research in which a researcher or team of
researchers combines elements of qualitative and quantitative research approaches
(e.g., use of qualitative nd quantitative viewpoints, data collection, analysis,

inference techniques) for the broad purposes of breadth and depth of understanding
and corroboratiorf

JohnCreswelland colleagueprovide a helpful typology of mixed methods research
designs’. Excluding experimental designs, they present three typesitiaagulatiord

design, qualitative and quantitative analyses are conducted in parallel and then merged in
order to combine or compare results. @&rplanatorpdesign begins with quantitative

analysis, the results of which are followed up using qualitative methods to explain the
observed pattern. Conversely, @mnploratorydesign begins from qualitative analysis, using
it as the basis of a quantitative design that allows for the generalisatfmioitial

qualitative findings.

EvanLi eber mands ¢tmeansthod useddaerafldwy the sande logic as

6expl anat oryo6 an &litkiegns with arrindtial cegrgssion, dveich testsfa .

a significant relationship between the kxyatory and independent variables. If such a
relationship is found, thentedtei qg&dl ot a¢x plea
stage in which case studies serve to confirm whether or not the observed quantitative

relationship is created by thypothesised causal mechanism. If no significant relationship

is found, qualitative case studies serve a 6

which the quantitative model can be redesigned.

The case selection rationale diffetependingmwhether a modeksting or modebuilding

strategy is being followed. For the former, selection should proceed on the basis of cases that
are o6on t he -prédicteddy tietmodel} and tlsat have diffedent values of the
dependent variable oF theorybuilding strategies, the model can be best improved by

selecting at least one outlier, as this is where causal processes tlatsgrecified within

the model are most likely to be present. Outliers should not be extreme, since these are likely
to be driven by more unusual causal processes, but should rather be from the more poorly

fitted end of the general population of cases.

7 Berg-SchlosserMixed Methods in Comparative Politics Principles and Applicatidwsrse and Niehaus,
Mi xed Met hod Designures Principles and Proced
8Johnson, Onwuegbuzi e, and Turner, fiToward a Definitio
Creswel |, Pl ano CI ar k, and Garrett, iMet hodol ogi cal |
°Lieber man, ANest edethddSalr ps iegyas oa Kioxmpar ati ve Research
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This approach differs from that propoundeddsryKing and colleaguesvho argue against
selecting cases for variatiimthe dependent variable, to avoid selection Hittsalso
differs from that proposed hjaniceMorse and.inda Niehaus, who argue that

Traction in building and testing theories can be gained only by comparing mechanisms
that contribute to creating tlsame outcomé&?

On this basis, only cases in which the explanatory variable, dependent variable and any
scope conditions are all predeshould be used. Comparisonsg then be drawn between
most and least likely cases within this subset, which meaes @awhich an explanatory
variable is more or less present, but the outcome still occurs. For continuous variables, it is
possible to reconcile this approach with that advocated by Lieberman for-testied),

since the difference is only one of degieat, for binary variables the two approaches are
polar opposites.

Figure 6.1: Case selection under different strategies

Lieberman model
building strategy

E @) Morse and Niehaus
S strategy
[Tttt ittty Attt
3 1
i3] 1
< '
i
i
é’/ Lie ermar
L€ Ing stra
i
Predicted value
Source: Aut hords own, based® on Lieberman and Morse & N

The aim of this thesis isoth modeltesting and modébuilding. First, the hypothesis of
competition for inward investment underlyiagjuantitative model, originally developed by
FabienBartheland Eric Neumayeis to be tested against an alternative explanation,

compatible wih thesameguantitative results, in which competition for outward investment

11 King, Keohane, and Verb®esigning Social Inquiry: Scientific Inference in Qualitative Research

12Morse and NiehausJi x ed Met hod Design. :;,14Brinciples and Procedur
BLieber man, AfNest edethdd abtysasegyg BoMi KGedmpar ati ve Resear
Mi xed Method Design. : Principles and Procedures

139



Chapter6 Case selection and methodology

by thecapital exportingcountry ineach pair of countries explains somalbiof the

resultst* Second, a model for the unexplained variation is to be built, based on the
boundedy-rational nature of competition amongw&loping countries, arldarning by tax
specialists. For thisreasdmpthc ases t hat are déon the |l ined an
selected.

One of the motivations of Li e beadeawhtnyibgdo appr oa
find cases that hold conditions constant when choosing different countries, since shortcuts

such aghoosing cases frosimilar regions rarely succeed in this aim. A similar view is

taken byJohnGerring who argues that withioase comparison is a much better vehicle for

the method of difference than betwemase comparisofi.The approach taken here is

wherever possible to identify withitase comparisons. This is made possible by the use of

country case studies selected from a dyddiaset: the dyad-B can be compared with the

dyad A-C as a withircase comparison with respect to country A. Wittéise comparisons

can al so be made across ti me, and there are

approaches to tax treaty negotiation

6.2 Model re-estimation

In the quantitative modefax treaty formatiorn a given dyads associated with the number
of treaties signed by countries with which members of the dyad would be expected to
compete for investmefrtBar t h el and NedCoxanpdelrisGspecifiedsas i ma t

follows:
Qo ® Q 0A TPO [ Qe

where’Q 0 is the baseline hazard functiah, represents the control variables, and
represents Ospatial | ag6 v a(rd cadbnhpeest ictaipvteu rpirneg

and j are the two dyad members, and t is the year.

The original papespecifiescompetitonusi ng t hree different O6spati
weights the conclusion oftax treatiedy other countries with a measure of tlegike to

which those countries are in competition with the dyad in question. The first spatial lag,

common region, applies a waiting of 1 to treaties signed betweamuntries in the same

regiors asthe twodyad membes; and Oin other cased-or examplecompetitive pressure

“Barthel and Neumayer, AfiCompeting for Scarce Foreign C
Taxation Treaties. 0O

Gerring,a iCwhsaet Sltsudy and What | s It Good For?o
Barthel and Neumayer, ifiCompeting for Scarce Foreign C
Taxat i on SeE alsg\aetui neasy.eor and Pl ¢ mper, iSpati al Ef fects in
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on the Germanyshana dyad increases when treaties are concluded between other European

and subSaharan countrie$he second spatial lag, export product similarity, applies a

weighting based on the basket of goods and services exjyrsach countryor example,

competitive pressure ondgad in whichone counttys exports are dominate
products is increased each time another agricultural exporter signs a tax treaty. A third

spatial lag, based on export market sinitya did not significantly affect the probability of

tax treaty conclusion, and so has been excluded from this analysispatial lags are also

lagged by one year, to reduce concerns about endogeneity.

As can be seen from thilescription, this specdationof competition issymmetrical except

thatit includes &ocus on exportsand not importsExport product similarity reflects the
structure of a countryo6s production for inte
countrydés out terastsdas well as¢he tiypeseohinward investment it seeks to

attract. Thus, the spatial lags could capture competition for outward investment, as described

in chapter, as well as competition for inward investment. In the GHaaanany dyad, for
example, it could be that Ghana is reacting
European countries, or the conclusion of tax treatigs Germanyby other ountriesthat

also export cocoa, gold and;dticould alsobeth&dber many i s reacting to

signatures of tax treatiegth Ghana or with other suBaharan countrie$

In addition to the spatial lags, a range of control variables aredigttlim the modellhey

are discussed in detail, with sources, in the original pdfdre size and wealth of the two
economies are captured using the product of their population sizes and GDP per capita.
Policy variables included are the openness to trade and the extent of political constraints,
both also measured as the produce of these values for both countries. Several variables
specific to international tax policy are also incorporated: a dummy veaiiadicating

whether one country is an offshore financial centre (OFC), dummies for dyads made up of
one or two OECD members, the number of years since both dyad members were
independent, and the number of tax treaties signed by each dyad member, asheell a
maximum of those two valueSeveral controls for economic and political relatiathin

the dyadare also included: bilateral trade, presence of ald@fveen the two countrigejnt

17Barthel and Neumayérncl ude a robustness test that incorporates
situation where OECD members coerce4@BCD members into concluding treaties with them. This

speci fication, fii n vOECDnemkehtesigp aTDb vaite angivéntspecific OEC® n o n

member depends on the weighted sum of DTTs signed by oth€dBGD members with the very same OECD

member 0 produces a result in |Iine with the main, 6undi
however, this is rtoa specification that focuses on competition among OECD memberBa8hkel and
Neumayer, ACompeting for Scarce Foreign Capital: Spati

Treaties, 0 657.
18 |pid., 649 650.
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membership of a regional trade agreement (RTA), diplomaticseprat at i on i n each

capitals, and distance between capitals.

I have extended Barthel and Neumayer 6s dat as
the predictions of the quantitative data closer to the time of fieldwork, which was conducted
during 201415. New data for 20062 were appended to the existing data from 12835,
increasing the number of years covered from 37 to 44, but swelling the number of
observations by one third as a result of better data coverage for recent years. Descriptive
statistics for the old and new datasets are provided in Annex 2. To check consistency, data
for 2004 and 2005 were reconstructed: new and existing values of the export product
similarity spatial lag were 88% correlated, and the predicted survivals gehleyatee two

models for 2004 were 93% correlatéuthe reestimated modelliable6.1), the coefficient

of the main variable capturing competition, export produntlarity, is nonetheless smaller,
although its sign does not change. This may be because, in the dataset as a whole, dyads
with the largest competitive pressure had largely conclude a treaty by 2005, reducing (but by

no means eliminating) the explanatoojer of this variable for later years.

Table6.1: Original and reestimated coefficients for the Cox proportional hazard model

Variable Correlation coefficients
Original dataset, Extended dataset,
19692005 19692012

Spatial lags

Common region (product)-(t) 1.229%** 1.287***

Export product similarity (sum)t) 11.38*** 6.018*
Product of populations (In) 0.0855*** 0.0994***
Product of GDPs per capita (In) 0.0234 0.1500***
Bilateral trade (Int-1) 0.137%** 0.0813***
Product of openness to trade 6.92e05*** 4.34e05***
BIT 1.310%** 1.365%**
RTA -0.174 -0.134
OFC -0.463*+* -0.346%***
Diplomatic representation 1.201*** 0.8945***
Distance (In) -0.255*** -0.302***
Product of PoliticalConstraints 0.640*** 0.313**
OECD-OECD dyad -0.143 -0.244
OECD-nonOECD dyad -0.504*** -0.628***
Min. years of independence -0.00605*** -0.00469***
Max. number of DTT (t) -0.0356*** -0.0349***
Cumulative number of DTTs, country 1) 0.0430%*** 0.0400***
Cumulative number of DTTs, country i1} 0.0417*** 0.0394***
Observations 198,820 289,226

*p<0.1 **p<0.05 *k<0.01

Source: Bart hel & Weumayer; Aut hor 6s own

BBarthel and Ne u or&gace ForeighCapitgh SpatialrDgperfdence in the Diffusion of Double
Taxation Treaties. 0
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6.3 Case selection

To select cases followirtpe nested analysis strategyeed to compare predicted with
actual values. To generate predicted galfrom a Cox proportional hazard model, the
(oredicted survivdl i s uis thedprobabilityithat a failure event (signing a treaty, in
this case) doesotoccur in a given dyaglear. It is estimated as:

YO YO

where"Y 0 is the Breslow baseline hazard estimé&tor.

While the predicted survival is a continuous variable, the actual values of the dependent
variable arébinary. signing a treaty or no€ase selection in nested analysis requires plotting

actual values agai ns tFigurdé6e). | therefopelcangertip binargg i ct e d

dependent variabl® a continuous variable by usiaggregate figureat the countndecade
level. Specifically, the dependent variable beconies proportion of dyagiears within the
countrydecade for which a treaty was signélis is plotted againghe average predietl

survivalacross the countrgiecade. Since there is not a simple-tmene equivalence

between these predicted and actual values, an ordinary least squares regression line using the

countrydecade values provides an indicator of how consistenteachcoynd6 s act ual

are with the model s predictions.

Figure 6.2: Selectingcountry cases

(Zambia 1970s, Vietnam 2000s).

The modepredicted the amount of treaty
signing activity about right: test theausal
hypothesis. (UK 1970s).

The model predictednore treaty signing
activity than actually occurrefibr this country
look for unfulfilled scope conditions.
(Zambia 2000s, Cambodia 2000s).

Proportion of dyaedyears with a signed treaty

across the countryglecade

Average predicted survival for countdgcade

Source: Aut hordéds own

%Bresl ow, fACovariance Analysis of Censored Survival
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Regression line The model predictetess treaty signing activity
using country than actually occurreébr this country look for
values o alternative diffusion mechanisms.
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Chapter6 Case selection and methodology

While each dyad of countries at a given time could be considered a case based on the dyadic
model, aggregating results at the counttegade level has several advantages beyond the
ability to apply ®iebermanés met hodol ogy:

1 Selecting in this way allows @to compare individual dyads as a withase
comparison, which is a much stronger way of holding other variables constant to use
the method of difference.

1 The explanatory variables and scope conditions in which | am interested are all at
the national legl (even the diffusion effect, although dyadic, is either the sum of the
pressures on the two dyad members or an interaction between the competitive
pressures on each). The negotiating officials and politicians, in particular, are the
same for the same cotny across different treaties.

1 Researching several treaties within a country case is more practical for fieldwork.

Two different decades are used, tailored to different data sources. For archival
documentation, the earliest possible time period, 286 used. This maximises the
number of government documents available for scrutiny, given that the statutory delay in
releasing documents in the UK, for example, is 30 y&oaversely, developing countries
do not tend to keep and disclose such recéiasinterviewbased fieldwork, the most

recent time period200312, is used, since it is easier to trace interview subjects with

knowledge of more recent years, and interview data may become less reliable over time.

Although many of the variables affectitax treaty formation vary across time and between
countries, the nature of tax treaties has barely altered since the formulation of the first
OECD model tax convention in 1963, and most treaties negotiated in the 1970s are still in
force unramended; consegntly, while each case study needs to be situated in historical
context, it is reasonable to compare between case studies from these different time periods.

To confirm this, one case stu{@ambia)is examined across both the early and late time

21 An alternative approach might be to aggregate at the coeatylevel, rather than counidecade, jotting

values for all countryears together. Aggregating at this level is problematic, however, because the dependent
variable is highly sensitive to the timing of treaty signature, which can vary by a year or more after agreement on
the treaty contentds been reacheddble7.1), variation which may be for purely administrative reasons.

Because most countries sign only one or two new treaties in a given year, the dependent variable displays wide
variation across ca@ecutive years, and it is necessary to aggregate over a longer time period to smooth this out.

At the other extreme, the results for each country could be aggregated across the whatetid#e period at

once. This has the disadvantage that variation tive within a country is lost. For example, during the 44 years
covered by the dataset, both Vietham and Zambia, case studies for this thesis, have periods of intense negotiation
and other, lengthy periods during which no treaties at all were conchefledting major economic and political

changes. Averaged over the full period, Zambia appears
treaty negotiations, while Vietnam appesauntihabMye | ow t he
through the observation period. Yet during the 1970s and 2000s respectively, Zambia and Vietnam were

intensive negotiators of tax treaties, far exceeding t

therefore not the best pmach, as it reduces the sensitivity of the case selection. The selection of deaades is
compromise between these two extremes, which smooths out thieyear variations in signature dates, but
also allows for variation over time.
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periods.The different time periods and methodologies also suit the availability of
information in different countries. While it is possible to have fairly frank conversations
with officials in developing countries, developed country officials are generally more
concerned about retaining the confidentialifytioeir negotiating positions.

Figure6.3 andFigure6.4 show how the country case studies are selected using this adapted
version of Liebermandés nest edtthahypothesisthat c as e
BarthelandNeu mayer 6s resul ts r eoutlasdinvestmeatfagamstal com
the conventional view that these results reflect competitiomfegird investmenta

developed country is selected whose tresagying activity is weHpredicted by the model

(6on t he | i neod). ThaUKialso offesthe tdvamtage that its aver@age

predicted survival is low, and it signed a comparatively large number of treaties. meaning

that variableglriving diffusion are strongly presem@ecause the documentary sources

provide highly detailed information on eachlividual negotiation, withircountry

comparisons are possible here between individual dyads involving the UK.

Two pairs of developing country case studies will also be used. First, Zambi®@ L8If ®e
compared with Zambia00312. In the first case, Zanmbis above the line, meaning that it
signed a larger number of treaties than predicted by a rational competition model; in the
second, it is below the line, meaning that it signed fewer than predicted. A comparison of
these two time periods should reveatiables not captured by the mottadt differacross

the two time periods. The second pair of countries is Vietnam and Can208®a2 These
countries were predicted to sign a similar number of treaties, but in practice Vietnam signed
a larger number ore than expected, and Cambodia none at all. A comparison of the two
should again reveal variables not captured by the model that explain signature-and non

signature.

Table6.2 presents the data for case selection in a different format, with the addition of
competitive pressure, the explanatory variable. During the 1970s, the UK had a lower than
average predicted survival, and, consistent with the model, a largertiomé dyadyears

with a treaty signature. Competitive pressure on dyads involving the UK was also greater
than average, illustrating that both the explanatory and dependent variables were strongly
present in this case, making it an ideal test for tisalehypothesis underpinning the

quantitative model.
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Figure 6.3: Case study selection using aggregate values per country; 1970
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Figure 6.4: Case study selection using aggregate values per countr$; ZD0
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Dyads involving Zambia 1979, in contrast, have a prieted survival slightly above

average, with competitive pressure below average. This suggests that Zambia should have
signed fewer treatigban theaverage, because of a lack of competitive pressure. Instead, it

has & aboveaverageshare of dyagears wih signature. B00312, Zambi ads pr edi
survival and competitive pressure are relatively close to the average, and yet the proportion

of dyadyears with signature isw. These Zambian cases do not vaagre than one

standard deviatiofrom the mean alues, meaning that Zambia is a moderate outlier.

Cambodia and Vietnam show predicted survivals and competitive pressure close to the
mean, and yet both their proportions of dyad years with signatuseaneda standard
deviation from the mean, in opptesdirections. There appears to be a maj@xplained
variationbetween these two countrieghichthe comparative analysis may help to explain.

Table6.2: Model fit for case study countries

Predicted % dyad-years = Competitive

survival with signature pressure

19709 Mean 0.956 2.22% 0.276
(Standard deviation) (0.032) (3.42%) (0.054)

UK 0.878 8.70% 0.351

Zambia 0.967 4.57% 0.235

200312 Mean 0.650 3.52% 1.212
(Standard deviation) (0.165) (3.74%) (0.123)

Cambodia 0.730 0.00% 1.372

Vietnam 0.630 7.12% 1.239

Zambia 0.743 0.53% 1.097

Source: Aut hords own

6.4 Introducing the cases

Table6.3 summarises the case studigscussed in the remainder of thedis. The UK in

the 1970sdiscussed in chapt@r is an example of a country whose dyads are a good fit with
the model. While there is some evidence of competition by developing countries driving
some treaty signatures, in many other casgasthe UK thatdrovetreaty signature, with

two different mechanisms at work: competition for outward investment based on lowering
tax costs is the main mechanism actingron-specialistsanddissemination of international
tax standards (pdyta competition rationale) actir@n specialistsComparng welt

predicted and pooripredicted dyads within the country case, | find thatibes of
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