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CHAPTER I.
ANTRUDUCTVRY.,

The basic idea of our age that the world is not to be
comprehended as a totality of ready-made, final things, but
as a complex of processes, in wnich things apparently stable -
no less than their mind-images in our heads (the concepty go
‘ through uninterrupted change of coming into being and passing
away-- has the allegiance of all the students of history of man,

Yet the universal acknowledgment of this fundamental
ihought has not been applied to domain of investigation of social
phenomena and ideas by the constant demand for final solutions
and eternal systems. lt ie notorious that the method of in-
vestigation and thought which prefere to examine things as
given, fixed and atablq,is*still prevalent in the domain of
social relationships, although admittedly it had a goocd deal of
historical Jjustification in its day. The orthodox student of
freedom ig essentially a collector of finished concepts, he
does not deal with processes, with origin and development of
these concepts and of the inter-connection whioh dbinds them ali
in the great whole. While physiology, embryology, geology, ‘
eto., eto., whioh deal with the development of organism, allow,
& presentation in an approximately systematiec form a compre-
hensive view of the inter-connection in nature, the liberal
Jurist conceives of immutable laws of human relationships

endowing them with finality and sanctity of eternal truth. It
ie nct that he does not recognize human éptivua and human wills,
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but in doing this he divides them into good or bad, desirable
or undesirable, sustaining or destructive of a particular system
of soclety, but is not concerned with the driving forces which
lie behind the motives of men in their historical actions.

Faced with the spectacle of the collapse of the 1l9th century
systeu of freedom he hastens to asoribe the collapse, to a
"marked decline in the Englishmen's respect for law” or to
mass~ilgnorance, or to nationalism, or to the wicked designs of
single individuals, according to his individual taste, without
agcertaining the driving causes which in the minds of masses
and individuals are reflected as conscious motives. He soon
becomnes an apologist of a particular system, and as every other
apologiet in retreat he loses thd traditional ability to handlo-
social faocts with the accustomed e*ooue of oare and degenerates
into a writer of propagandist relevance.

The idea of freedom is as 0ld as the concept individual,
but bororﬁ the original conception of human freedom could lead
to the conclusion thet all men should have equal rights in
soolety, befure this conclusion vould appear to be something
natural and self-evident, however, thousands of yearshhad to
pass and did pass. As a pure idea, freedom in itself is a
negative conoept. Freedom exists only in the contradistine~
tion to unfreedom, as equality postulates 1no§nality or Justice
is spoken of in contrast to injustice, - it invariably ex-

presses dpposition to preceding history, to olaer order. As
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every theoretiocal proposition, which is a formulation of some
"social demand, it is a product of historlcal development, in-
variably revealing itself as a proteast against the factually
exlisting situatlon. it first appeared after the disintegra-
tion of the primeval communigtic society had produced material
and social disparities and restraints, as, indeed the aboriginal
pociety with its communistic structure of economy, working,
owning, defending the land communally, consuming the product of
Joint labour without en aceredited prinoiple of discrimination,
could have produced neither the concept of rights and duties nor
individual freedonm.

The feudal middle ages doveloyid in itu womb the c¢class
which was destined in the future course of its evolution to be
the standard-bearer of modern demand for freedon. ltself in ite
origin one of the estates of the feudal order the bourgeoisie
dovolbpcd the predominantly handieraft industry and the exchange
of products within feudal society to a relatively high level,
when at the end of the fifteenth century the great maritice diaQ
goveries 6pcnoh to it great copportunities. In the new condition
of trndc handioraft industry could no longer satisfy the rising
detand, 1n the leading industries of the most advanced ocountiries
it was replaced by manufacture. But this great revolution s
in the economic conditions of life in society was not followed
1nmodia£oly by any corresponding ohingc in ite political struc-
ture. The state order remained feudal, while society became
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more and more bourgeoiz, Trade on large scale requ;red
free owners of coumodities, f:eé and wnrestricted in their
entérpriae and movement, equal in rights as traders to
exchange their goods on the basis of laws that are equal for
;them all, The transition from handicraft to manufacturé
presupposed the ax;scahce of Wiree® wofkers, {ree from the
fettors of the guild and fron 1nstfum&nts whereby they could
,put their labour powers to account, workers who could». ’
contract with their employer for the hire of their labour,
and as parties to the contract have rights equal with his._
But where economic reiations required freedom and equality of
rights, the pdiitical System opposed them at avery‘step wi;h ;
guild restrictions and special privileges, local briviiegqp,
differential duties, axceptional laws of all kinds which
' formed barriers to the path of the davalopment of manuracture.

The demnnd for libaratiou Trom these fetters and the

: !eatablishnqnt of freedom of contract and equality of rights

soon assumed great dimensions, from the moment wheh the
econonic adVance of soclety first pluced 1t on to order of
the day. Freedon of the individual was proclaimad a human
rizht.

The developmsnt of the burghers of the rbudal period
1nto a class of modern society was inevitably accompanied by
the formntian of the new inﬁuatrial classe And in the sama'
- way the bourgeois syatem or libarty was accampaniad by the -
prolotarihn demand for froedoa. rrom tho poment when bourge@ll
demand for abolition of class pr&vilegea was put toruard au"f*
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condition of individual freedom, aléngside of it appeared,
first somewhat feebly, the proletarian demand for the abolition
" of thé classes themselves as a condition of individual liberty.
It contended that freedom mustlnot apply merely to the sphere
of the political rights but must be "real,™ must be exiended
to the soclal and economic sphere, and that the imstitution
of the‘new system of freedom cannot beé erfectively brought
about withﬁut a serious infraction of personal rights grounded
in the bourgeois regime. Cleafly, the idea of individual
liberty, both in its bourgeois and its proletarian form, is in
1tself a historical product, the creation of which necessitated
definite historical conditions, which in turn tham;elves pre-
suppose a long previous historical development, It is on any
showing an etermnal truth, ,

Tho modern democratic state lives under the surveillance
or principles of capitalistic method of production and finds
its sanction in a set of dogmas belonging to the great Liberal
age. The current conception of liberty as residue of what is
surrendered By the 1nd1V1dual to the atato is based upon the
presumption, mainly historical and now darunct, that the re-
lationship between the governument and the governad must of
necessity be that of master and servant, Until the triumph of
liberalism in 1832 and the adaption of tteé ipeeéh clauses in
the UnitadVStateg the rulers were regarded the superiors of
the people, who could not be subjected to any censure that
would tend to diminish their authority and who could not be
advqracly eriticised in public except through their 1awful, .

#
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representatives In the leglislatiwve, Conceived in repression,
negative in its ideals, oppositionist in its temper, individual-
ist in approach, this doctrine of liberty saw the State, which
i¥ not infrequently confused with government, as a éhief para-
lysing factor in the developnent of individuality. But with
the firmer introduction of representative government whom the
enfranchised populace could criticise, punish,an@ dismiss and
generally speaking set liﬁits on the power wielded by the
rulers over the community, political philosophy had transferred
its attention to finding the point of equilibrium between the
needs and desires of the individual and the interest of society
between whom, 1t'waszaccepted, there was a state of inherent
but'mitigable-aliencyu Modern conceptions of freedom, diverse
though tﬁey be in the range of their inquiry and the drift and
bias of their gulding interest, are based upon this recognition
of the co-existance of "individual interest and social interesta,
whioh sust be balaneed against each othef, if they canfiict,
in order to'datermine which interest*shall be sacrifiéed under
the circumstances and which shall be protected and become tha
foundation of legal right" * The whole problem of individual
freedom has become that of locating the boundary 11no, which
has been re-drawn with every new recognition of a fundamental
principle of classification until it began to cutperilously
near the root of human freedom and had to bﬁ abandoned, gor.
abandoned it had to be, since noAsatisfactory workable principle ;

gl classirication in the method of balancing individual and

social 1nteresta could be establiahad. Whila sowe hunan‘nead; ]
* Z.Chaffee - Freedom of Speech (1921) e f;v;wé
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are capable of satisfaction by individual effort and others '
.require social endeavour for their realisation, the interests

of soclety cannot be other than those of the individualswho
compose it, When we speak of social as contrasted to the ,
-individual element we connempiatw diétinction of means and
weapons not of interests and aiws. True interests of society
which are in essence a cbmpound of individual interests can

be furthered eithér by soclal effort or left to.tha discre?ian
of the individﬁal. "Social interest® can only be Spokeg of

in contradistinction to the social interest of another

sovereign collective and not to the interests of the individuals
who compose it, 8o used it assumes the presgence of other social
entities and has a separate reality only in a world divided

into states not subjected to a common”normative order, The
interests of soc¢lety delimited by the natlional state are almed
at the preservation or re-oraering or raciprocal relations of .
individual statoa, it is at bottom a bld of the owners of state.
power, act;ng‘through natipnal egotism, for a relatively
advantageous bosition in the economic and political world

arena., The interestsvof the individual are on the other hand
directed towards the best possible staﬁdardisation of civil and |
economic relationships between wan and man, It i avident that
the intereats of the individual and that of thq atate shart

from different presumptions, hold different scalos of. value and
travel along categorically diffarent lines. It is hoped to bc ’
shown that the path to what is aelectively proved maximus f
“ 1ndividunl freedom does not lie along the linc upon which 1t
meets the 1ntereats of the state, but that 1c by-passun 1t ﬁe
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achieve its goal,

Only the behaviour of human beings can be the sﬁbatance
of legal-norms, the object of duties and rights, If a particﬁr
lar interest is assumed to be destructive of society it must
be shown to be destructive in every contemporary séciety. It
profession and free canvassing of radical ideas, said to be
desirable in peace but destrucﬁive in times of war, 1s against
the interest of socliety such as the United Btates it must be
degtructive of every other state, includiﬁg the U.S.S;Ra The

conflict, otherwise, is not ‘between the radical and society.bu;

between the champions of Communism and the defenders of American

_Civilisation - it 1s in the last resort a conflict between
groups of men holding different conceptions of huﬁan relation-
ships, '

After having been adrift on a sea of sﬁeculation for more
thah half a century orthodox theory of freedom in its effort
to arrange the rights of man along a line sharply demarcating J
his 1nterést$ from that of the soclety finds iisalr in a still
greater confusion of categories and formulae. The assumption
made in good faith and comuonly allowed in good faith that for
the purposes of institutional safeguards on the individual
freedom the national state can be idogtified with what in the
philosophical introduction is termed Society was probably the
greatest determinant in the sterility of 1ts analysis, Con-
stitutional law dilisently limited itsell to a diseussion of
individual rruedon withxn the rramework of the state tdsuttina
itself to current changes in economic thought tardily and

i

|

{
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concessively, At the time when the economist wﬁa proclaiming
that prosperity could not be sectional, and the political
philosopher that peace was an indivisible and ir;oducible whole,
the constitutional lawyer wus seeking to create a system of
individual freedom upon a national noruative order. It-is no
accident that the individual citizen in the generality of west;
ern states is safeguarded against some arbitrary violation of
liberty by agents of national governmert but was singularly
helpless in face of death ;nd unfreedon emanating from extra-
national sources, In the last 50 yeurs since Dicey wrote his
"Law and the Constitution" in which he offered a system of
institutional safeguards, which has been incorporated into the
working scheme of 1life in a way that it became an object of
universal admiration, miilions of his countrymen lived in ‘
subjection to conditions which reduced life and the secure
pursuit of happiness almost to a plous hope., This self-
inflicted limitation of research into the meaning and signifi-
cance of individual freedom has resulted iu a considoraﬁle

production of systems of emotional preferances, narrow and

aberrated of necessity, doctrines of considerable ethical value
yet worthless for the purpose of establishing a single, univoﬁ- i
sal, lasting and scientifically plausible framework of
individual liberty. It is a bit of aphoristic political wisdom
‘that b stamps upon his social philosophy his own experience
and aspirations, In so far as his doctrine was an exhibition |
of personal scale of preferances the individual writer's con-
‘ ception of trﬁodom was of tﬁpcrlntiv‘npgactical importance to ;
the problem of establishing intor-individual relations, But
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not infrequently he proceeded on the assumption that the !
problem which he saw in the dry light of his intellect could
be seen by all other men of his collective, or many of them,
and that consequently the life of all law was not in its
objective significence but in its acceptability to the
"individual". The will of this abstractfindividual was the
only source of legal norma, the only criterion of its validity,
"Its his notion and his perception that must count as ultimate",
"Over himselfl over his body and mind the individual is sovér-
eign", "The best of truth is the power of thought to get itself
accepted in the competition of the maurket place', "Error 18
“1ts own cure in the end and the worse the error the sooner
lwill‘it be rejected", ) .
It is 1mpe;at1ve that we cross~question our conviction
that the re-ordering of reciprocal relations of men must emanate
from the "individual" and decide whether we can leave the great
Liberal theory of human progress unassailed in;principie.‘ That
theory which in Mill's a&miss;on assumed 1t§'validity only
since "mankind have attained the capacity of being guidadlto
their own improveﬁent by convicpion“ and was applicable to
"human being in the maturity of their facuities",*but not to
"legally ?ogna_persoﬁs or barbarians", stands or falls with the
validity of this assumptipn. It is a matter of common notoriety
' that the present economic regime places a declded majority of
the atate»uﬁdef differehtial‘disadvantagas as a&ainst avminority
group of owners of means of production in the use ot soaiety's
nntural resources and the enjoyment of technological uchx&v«mnnt,
#J,5,8111 ~ On Libverty :
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as well as in the opportunity of abstract thinking., Oursis not
a community whose members enter 1ntd an as;ocigtion endowed with
equal bargaining power and ablilities to act by equal moral :
certainties, It is not a community whose members have con-
sciously come together with the purpose of devising a scheme of
human relations on equal or equitable terms, it is a traditional
organisation a graat majority of whose memhers have undergone
a protracted exparience of the character that gives rise to
intellect differing widely from one necessary to grasp the
meaning of the scale and complexity of human relations. In the
case of England it has been sufficiently established that &uring'
the initial one hundred years or so of the industrial rr;agim/c
the conditions of work, pay and livelihood have been able to
 produce an @ppreciable population of what Veblen calls "depaup-
erate workmen" sufficlently damaged to be able to contribute
an instruéted'Judgement to the formulation of aocial problems
other thah those lying within the cirelg of their immediate
personal contact. Broad nasses of the population werevSubJacted-
to conditions of life differing so widely from what has been ‘
selectively proved normal to the specific type as to stunt
intellectual activity and enfeeble tha power of 1nformcd eriti-
~cism beyond the limits of recovery within a generanion. This
depauperate variant from the specific type seems to be trans-
mittable where§er the conditions of under-pay, mal-nutrition,
lack of education, insecurity aﬁd strain continue aund even :
paraist through a ‘certain period after the old 1ndustrial rogine?
is displaced, Life under this state of relations of production
hai praduécd mentnl qualities or*xnforiar,ahnractor and lack of
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appetite for information on matters other than those which
affect the problem of "making a living", in the domain of
political philosophy it produced a welter of irrationalities
80 firmly ingrained that thay‘ara now regarded as unalterableﬁ
ineradicable from human nature, -~ such as excessive devotion
to national establishments at the expense of other considera-
tions, capacity for impersonal collective‘hmtrgd and sentimental
.adhesion to state polﬁcies of unproved value to the ordinary
man, All this implies a serious criticism of the institution
of private property in means of production to which this human
pﬁendmenon can be traced, since the class which has the means
of material production at its disposal,xhas cqntrol at the same
time over means of mental production, so that‘thereby gener&lly
gspeaking, the "ideas" ol those who lack the means of.nental‘
ﬁroduction are subjedt to it. The point souéht to be exhibited
here is that our society has reached its maximum stability
of aocia% stratification and now dippla&a-a'complax of human i
inequality and conflict which renders the presumption that all
| systems of civil rights’must depend for its effective life on
the consent of all indiviGuals dangeroualé unsafe. This need
'not violate the priuciple of popular governmantfda-lons as it
recognises that inferiority to be that of habituation and not
of racial or hereditary endowments, .

It now seems a gratuitous platitude to say that there
exists today a balanced system of socisl knowledge much of
which has successfully come under aeleeﬂive test for ritnusi _
and objectivity although in the mind of the citizen it is still
_conceived as something about which "one man's guess is as good

Mmool
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as another”, A gsystem of freedom which is after all a charac-
teristic range of institutions grown concommitantly with
the given forces of production that has sclentific plausibility
as its eriterion is bound of necessity in the modern state to '
come into conflict with the ebb and {low of popplar sentiment.;
to give an illustration out of abundance, the contraction of
national sovereignty would be regarded by most members of a
victorious state as an abridgement of national rights, yet there
seems to be a remarkable concensus of opinion among political
students that no continuoﬁs system of rights can be entertained
by the individual unless an international authority as an
arbitef of rights is,establiéhqd. A 8&stem of civil rights 'that
is built upon the recognition of the dictate modern science and |
technology as applied to the' good of all 1s capable of creating
higher level of peuce and prosperity than that which secks to |
engdge thé alffection of' the populace, o;tbg;not educated to the
appreciation of the objective truth, as iti soverelgn objaétiva;%

Left in this unqualified shape the proposition that no
dﬁrqblq system of freedom can be established without all the
members of the soclety being first made aware of the accepted .
body’df securely based truths will amount to a simplification,
It can be argued that truth is after all relative, that what
has been known to be true yesterday has prbved ralseﬂtediy and
what 18 vegarded as & valid conclusion. todsy may Srove barren
témgrrow. And since we kuow not the final truth we can not
build upon what we recognise to be defective and incomplete,
To avoid possible misapprehension 1£ 1s’nocos§ary'to make clng#:

§
¥ |

o e |
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that we are not accepting the assumption that we are working
with eternal truths. If mankind ever reached the stage at which
it could only work "with conclusions which possess sovereign
validity and have an unconditional claim to truth" it would
have reached the point where the "1nfinity of the intellectual ;
world" had been exhausted and the attempt to write this thesis
would have been a certain mark of insanity. But in spite of
thia we possess a large body of knowledgé which 18 so securely
based that it has now assumed scientific approval, Scianco
that is concerned with inanimate nature is to a groater or
‘lesser degree susceptible of mathematical treatment, To &
lesser degree science which covers investigation of the living
organism, When we come to a subject inveétigating-conditiopu
of human life, social development, forms of law and government
we are bound to admit that our knowledge is relative, because
1t is limited to the perception of relationships which exist
only at a particular epoch and among a particular people who are,
~in their nature transltory. We are not applying the measure of
pure, immutable, final and ultimate truth to sbcial and politi-
cal knowledg§ which by the very nature of its object elther must
remain relative-and be completed atep by step or must remain;
~always defective and incomplete because of the faultineiafo{
nistorical material, It has, for instance, been accepted that
an 1ncre§te in tﬁo issue of paper money, other things being
. stable, tends to cause a rise in prices of goods and agrviéas.
Recent hiatorx has shown many caaés where iuncrease éf naﬁot&r&’
denomination has not caused inflationary tendencies. Are we |

I - -
/ ok '
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Vo sudadliss
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Justified in maintaining our first proposition or‘aﬁnouncing
its invalidity in face of a proof to the contrary? Clearly
neither. We must acknowledge that "particle of truth" that
our first proposition contained, adding that it is only true
within certain limits, only under definite conditions and that
in an’externally limited field truth and error have absolute
validity ~ outside this limited fleld it becomes rel#tiva. WA
must now accept the propositlon with certain known qnalificato
iéﬁs as absolutelj valid, until the discovery of new facts
renders our present assumption unly of & relative validity -
and so continue the process until we arrive at tha ultimatb
truth, if the Hcmo Saplens lasts that long. Absolute truth ls
made up of relative trgths, and there can be no watertight de-
marcation betwgen the relative and abgplute truth,

It is necessary that we recogniee tha relafivaty of all
our social knowledge, not in the sense of the denial of the
ob:ective truth, but in the sense of the hiatorical conditians
which determine the degree of our knowledge as it approaches
‘this truth, Absolute truths are historically conditioned but“
the existence of this truth is unconditioned. Discovery of
ney economic laws was historically conditioned, but it is un-
canditionaliy true thgi every such discovery was a step forward
to "absolute objective knowledge". 1'syatem of relationahi}
that 4g built upon thé recognition of the existing knowladge of
economic causation of socizl development is more creative of %ne,
" material sources that condition the life and endeavour of a '
aommunity than that which assumes the stability cf soeinl re— .
lationahip and seeks to derine freedom in terms ar stntic,
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eternal ldeas,.

It is now generally accepted that there are two grounds on ;
which Freedom of 8peech 18 considered to be an inherent part of §
democratic living. 1).  There can be no dignity in the individ-z

] ) ; ]
ual life without it. 2). It gives survival value to the govern{

ment, that is if the experiment of government is to be made ,%
successful room must be found for new 1de§s which will challengoé
ihe old, It is argued, as with Mill, that "an} opinion, for |
aught we know, may be true and to deny this is to assume
infallibility"; that even if the silenced opinion be an error it
ofﬁen does contain a portion of truth whied is invaluablewto the
Eommcnly éccepted oginion; that even 1f the received doctfine is
wholly true it 1s incapable of further development unless con-
stantly tested in adversity and becomes aw article of faith, a
dogma, a prejudice, It contends that all repreasiou of thbught
is necessarily 1nhupan, untidemocratic and destructive of pro-
@ gress and personality and in any caso‘only succeeds in proVokih;
violence and counter—repressian. It adds by way of 1llustratioxﬂ
that modern science would have remained in its primitive stage ?
had all unpopula: opinion been permanently constrained to :
silence, "Free t;ade of ideas™ is its Shttleocny;,"rruthfwill o
prevail® - its faith, | » - L  ;
There runs, through much of this 1iberal concept of human 3
liberty an. unaistakable noble humanitarian sentiment which i 4
not only 1ntensely concerned with its own, freedom of thnught un@ﬁ

act, but is profoundly gympathetic with the deaire of any other i
Jhuman being who ,can do so, to stand erect, to tclnr abavc en-

vironment, to maintain an iﬁaividuul soveroignty, suhdcct ta no %

% =

5
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political or economic coercion. Yet by the very broadness of
its proposition it disqualifies itself for our acteptance., The
very simile it uses to Justify free and open encounter of ideas
suggest 1ts conventional disregard of the fact that habits and
hunman desires are brought about by antecedent conditions, It
1s undoubtedly true that no sclentific progress could have heen
possible in an atmosphere that admitted of no criticism whether
in the rea;miof pure or applied science, But in recognising
this no sight should be lost of specific character o{ inter-
individual relationships in the modern state, Neither\in its
motives nor consequences nor indeed in ﬁhe character of its
guiding interests can an unorthodox opinion in a medical asdocia:
tion be compared to an opinion being canvassed within the frame~
work of the natlonal state. Men are doctors, philosophers, -? |
historians by choice, and they are ﬁembeys of their respective
assoclations by deliberation; they are British sub;ecta.‘m&n A
of a leisura class, working men, protastantp ete. . neitbar by ~4
choico nor by liberation. Mens' whole make—up, physical and
spiritual, is, humanly speaking in the maln a chapter of
accidents, Politically speaking they are products qf ] pracélal
that begins in early infancy and is fol;owed up throughout the
vhole educational system. Their adult habits of thought are
induced by the discipline of an already glven ecdnamic s;tuationf
~which speaking broadly works somewhat at eross purposes with
couditiana of l;fé Arrordad by its potentialities, They iré‘
ﬁhoretore able to suuggle into their political Judgmant pre-
eoncoptiann earricd over from earlier regima and tr&nanit by

unbroken 1ndoctr1nation or the young the yrincipal nluuﬂntn 'ﬁ
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of their soclal philosophy. Institutional consequences of free
speech in an assoclation where membership is limited, qualified,
eand select can not hold good for the modern national state, In |
an orgenisation wheve like-minded people unite for a particular
self-elected purpose everyone knows what is being dore and who
is doing it, 1Its ends and means are specific and underétood by
aii members equally well, The modern state is not an art club °
to be incorporated and dissolved by mitual consent, It is not
an object of men's creation, it is their maker, Unlike all
other associations it is traditional and obligatory, it réquirél
no qﬁalification of membership, it proceeds human life, shaping
it towards its sole aim - self preservation as & normative OrQarg
superimposed upon the economic regiue, |

It would seem unwarranted to msintain that human progmsa,;j
emergence from its present condition, can not be secured without§
& free canvassing of all political iaeas, Just ag advance in
medical science is inconceivable without the possibility for 'é
free expreaslonlin the medical profesaio;; nor indesd that thq
free trade of ideas is an essential condition of a better devel-
- opment of human relations. Indeed 1t would seem that a reeosn1~f
tion of necessi%y in human development would make restraint of :
certain freedons an indispensable condition for the ereation of
‘more freedom for more men, Nor wouldiit be to assume 1ufallibzlﬁ
-ty to deny a hearing to;doctrinqs grossly unfair in their goT=
trayal of existing evils, unsound in reasoning and immoral «in
 their objoct;. Kuch thgt is accepted today in the world of
social and economic research is necessarlly incomplete and

defective but no step forward is made toward the discovery ot; .j
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truth by the free propagation of, or return to, a body of
doctrine already rejected by the discovery of new facts. The
law of naturalisation deoes not claim juristic infallibility
because it rejects the legal consequences of the theory of race
and blood, which had gained currency in the generality of
Furopean states in recent times, Mill's doctrine that no
opinion may be compelled to siience because 1tAmay "for aught
we tan certainly know be true¥ can by no stretch of charity be
applied to a discipline much of which is susceptible to mathe-
matical treatment and statistical formulation, The quality and
opbortunities of modern political propag#nda and the subject's

impotence in face of "monstrous and debauching power of organ=
ised lie" render the theory of "free and open encounter" betatani

truth and falsehood hopelessly inadequate, Yet a study of
. eontemporary justice of the Supreme Court cin hot fail to reveal
that the viability of this particular sxstam of liberty still
lesans heavily on his constitutionaly1ntérpretations, This "ﬁrgoé
trade of ideas" theory like Milton's "free and open encounter®
between truth and falsgehood which has found secure 1odgement'¢n.§
contemporary western 1agality and often 1nvulid;taa social
legislation is based upon the conventional bellef that the idea
thch survives in the struggle of 1deas'is the true one ("Truth
is the majority vote of that nation that can lick all others®)
hiving as its corollary the idealist notion that what is true
will ‘necessarily survive, It presuppos;; the existence of free
and equal ‘consumptic;n of ideas by all individuals as well as a
trae‘ability io dispose of aoquirq@‘idaaa ~ Just like the
orthodox economic theory or~pfice. Is there such a naturti_hy |
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Ricardian halance of competing opinions in the market place of
public debate that by a totally unregulated bargaining of ideas
a progressive attaimment of truth can be achieved! Is this any
less transparent a fallacy ‘than its economic analogue! Is the
encounter ever free and egual and openi. Whatever may be cone
celved to have been the genesis of present economic structure
of soclety, and this is a matder of somewhat tedious qommonplace
and not in itself of direct interest to the present incuiry, it
is a fact thet nothing approaching free competition of industrial
output obtains in present day economic society. Opinions ditféri
as regards the date at which the era of free competition in
modern industrial system closed, and there is a body of opinion
favouring the view that competitive préduction gtill dominates
the merket, There is undoubtedly much to be said r;r this
latter view, and indeed much is said by those who' wieh to
believe, Free competition atill stands over as an ingtitutional
principle and ideal to which trade and product ought to conform,
and that it could be reinstated in full and intact by taking !
reasonable governmental measure to that end, But the‘questién
is not what evidence ahd argument might be dffered'ln sdvocacy
of the competitive system as being morally justifiable or
economically 6xped1ent. The question hera is wholly.as to the :
observable facts, for better or worse, That free competitive
prbduction has 16ng ceased to be the rule in what are called
"Key" industries iz a matter of little controversy; what iz less
'ohvioua that in other and lower branches of industry conpetiti!&
production of goods that is supposed to be the chief feature

of the competitive system is substituted by competitive "11133,ﬁ
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of non~competitively produced commodities, With the business~
like control taking control of industry 1t becomes the chief
factor 15 the organisation and management of 1ndustriai occupa=
tion, personal discretion and b}eakdown of equality and nétural j
libverty come prominently into case, If freedom of masterless
workman to dispose of his person or workmanship as he saw r;c
"and a3 he best could to take care of his life and liberty and
pursuit of happiness without let or hindrance was an economic
factor of the handicraft era, man working for another man, in
kis shop, at hig task, with his tools and on his terms has
become the cheracteristic feature of mod%rn industrial regive,
The moral wisdom embodied in the System of Natural Rights
was thet each man should live Mag good hin :oéms' i.e, that he.
12'to do his own work in his own way to the limit of such |
~Initiative and capacity as there 43 in him, with the reurvatl.unT
that he will not transgress the margin rooted in the moral
rights of pis nelghbour, But with the appearance of preperty
and distinction of wealth, disparity is set up between the ;
members of goclety so that Meach man for himself and by himaolf'r
no longer means an equitable choice for all in the oxploitatian |
&utilisation of the accumulated human experience, Nor, and this
is of greater relevance to our inquiry, does it mean equal or
aquitable opportunity to avail oneself and to ihﬁirt premises
upon which political conclusions may be built, It seems that
free competition fares as badly 1h the markoe‘plnce of';de;n as ?

|
. |
in any other mainly because the opinion industry has become not |
unlike its'matorial counterpart both highly mechanised and j

monopolised, The big press, the chain Radio in the States and
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the mass-movies are characterised by an accentuated and ever
increasing concentration of ownership, ©Similar conditions
obtain in all other branches of public entertainment and cule-
tural institutions. "It is becoming more and more difficult®,
“remarks a foremost English playwright, "to find theatres for
good new plays., This is due to the fact that theatres are being
taken over more and more by syndicates whose interests seems
to be restricted either to indifferent revivals or to catch-
penny commercial productions”,# Vnrigua "ideas committees"
attached to film industries makes it virtually impossible to
put on the screen a story whose guiding interest is opposed to
the dominant economic interests around which the state is organ- -
ised, ' The pipe-lines to the market place of thouéht are :
necessarily limited in number, Their ownership confers a
discreiionary power over access to all pertinent news sources,
ways and means for ready and adequate coiléotion and dihtribuﬁa i
ion of news, presentation of fact and opinion, The Dies
committee in the United States which dealt with the prohlem~or
diversification of control over wireless facilities noted "the
1mpor€aneo of avoiding existing nonopoiy of the avenues of
commmicating fact and opinion to the public¥, Whether this
multiplication of mechanisms of speech can alleviate cancentrat—l
ion of control and restraint on speech nochaniai, whether
autonomy of sbatinsit da by which truth is spread is in itself
possible or desirable can not be answered withou£ reférenoorto 
the moral purpose governing the sending end of the\lxno of |
communication, What here seems to be of major importance is the

% J.B.Priestley in "Reynolds News", Oct,1944
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fact that modern technology has rendered the theory of the
survival of tha fitteat carried over from the field of biology
into the realm of opinion as truly incapable of application to
social phenomena of our dayé as its bi logical counterpart,

The view that in the generality of modern states education
i3 a function of parental circumstance is'not a matter of bial
or vague opinion; it has becowe in fact a matter of arithmetic
caleulu;. SBufficient research has been undertaken to bring outrf
the fadt that the various social and occupational groups in the
the state are represented in opinion shaping occupations out of
proportion to their relative numerical strength in the comﬁunium§
All available evidence tends to agreq‘that there i3 also a
positive correlation between higher average score of intelli~
gence tests and higher social class as judged by types of school
and parental occupation., It is undoubtedly trué that pérfgct
freedom obtains in the national market of ideas but the fact
that their acquisition is affected under conditions, neither
equal nor equitable is in itself a sufficient qualification to
1ﬁva1£date the market analogy., Robbed of its subtlety this
truism remainsg as hollow a statement of aquality to tra-&om‘as
: the 'aqualzti for all to sleep under the bridges® and "freedom
for all to stay at the Rita", | :
Assuming that it were possible to attain a situation
raughly aypraximnt&ng the free competition of ideas the quaatiﬁﬂ
4s: do the present educational and socizl foundations of saclc&yf

safeguard and facilitate conditions of competition; if not,

is 1t possible to establish these eanditiaﬁsrwithaut/araatio' ,
_governmental interference{ Our answer must obviously depend ggJy
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our general concept of the meaning and place of coercion in
modern community. The 18th century political theorists writing
in the shadow of absolute monarchy had a natural peychosis
about governmental power that has in our time evolved into a
psychosis about state planning, The safeguards modern liberal-
ism seeks against extention of social activities are essentially
the safeguards which Locke, Montesque and Madis’on sought

against tyranny and corruption of power, Because power has

{
i
|

nostly ended in auto~intoxication and absolutism it came to
regard all extention of governmental province a8 a necessary mul}
Yet unless we embrace some notion of philosophical anarchisn ‘§
there can be no doubt that governmental pbwer is in essence a ;
necessary instrument for the present moment = a road that may i
lead in directions that may be good or bad, but that is in ite
self neither good nor bad, a weapon that may‘ba used for des-
truction of individual liberties or for their defense, depending
on who wields it and how it is wielded. There is very little
evidence of #n operational approach to power in modoﬁn liberal
theory, instead it conceives every type of power as a disease

that must bé watched with eternal vigilance 1@33»1ts*p01!¢nuui

- cells will multiply without any relévance toitho needs and

!

functions 6f the body politic. It fears every oxt&ntion of the
province of government and sees in it a corruptive force that
oparatea‘with an intensity that is proportional to its operating
ground, Lord Acton's dictum has been expanded into & pious
generalisation, repeated, pe:ﬁuted, and subjected to a host of
variations to be used as dummiesereplica against a hesitant but
unrepenting foe of private enterprise, It is of course Q-ﬂstﬁqr i

ol
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of historical notoriety that power corrupts. Throughout the
whole period of modern civilisation it is difficult to find men
possessed of power who did not misuse it, Yet the question
here is whether 1t is possible for those possessed of this power
to have remained permanently unfamiliar with its corruptive
influence, whether it is not in itself an extra-moral reality
that cannot be made moral by mere regulation ~'11mitation of
its province or contraction of its intensity,

The powek with which classical political philosophy was
familiar was state power. The underlying necessity of those
who held authority was to maintain the state} to guard 1ta '

sovereignty, to preserve 1ts internal unity, exaggerate its
relative strength in terms of warlike efficiency, extend its
domain over backward territories for reasona\ar investment and
strategy, to enhance its prestige in terms of immaterial
categories such as are able to‘give it an appearance of great -
power, It is clear that none of‘thbaanntion‘l aspirations
subatantially help to further the material heeds of the under-
lying population, nor are they at any pbxnt.profoslcdly directed
towards these needs, On the scale of values in which 1t operat=
€8 a nation 1is nbt great because its members are having two eggs
for breakfast each, but because it is able to show the largest
tonnage of naval craft, high military traditions and potential,
‘a splendour of court and emﬁaasadoriullostahlishnentn,efriciancy'
1n the managamnnt of its respective barbarians, and weight of
its pcrsonulity in international diplomacy. Between these
"interests of the state" and substantial interests of the under~
lyinn population there exists no neceaaury comxmity, nor
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coincidence, These however can and are created Ly a propracted
training in patriotism, loyalty to state institutions, all of
which make it possible to reduce the consumptive capacities to
cover expenditure for purposes of war and subsidy of "friendly"
governments still functioning or rendered homgless by popular
insurgence, It i8 clear that the task of making the people
believe that the nationmal state is taking care of their daily
needs is one that calls for a certain amount of political
flexibility, pretence, guile, stratagem and intellectual
bribvery., Having been called upon to seryé theyinterests of‘the
state the politician judges his actions by the same criteria as
he regards the state. Like the commandant of a concentration
camp he does not measure his acts 5y the amount of comfort he
1s able to confer upon the inmates but by his ability to
answer the purpose of the establishment, The only thing he can |
do to fulfil the true and long term wishes of those under his
Jugiadictian is to scuttle the institution which is prgciatly
noé the frame of,referance,within-;hich bis mind functions, He é
can, and often does, strive to lmprove the well~-belng of the
people thereby gaining the reputation of being "one ot the best"
but he does not: substantially deviate from the ganeral assumytﬁ
ion of the institution he is called upon to serve, What makes
him corrupt is not his ability to give orders to everybody and |
accept them from none, for this is the status ar the head-
mistress and a director in a dramstic crganiutian, but the
essential corruptness and immorality of the very purpose he is
ealled upon to fulfil, At no pgiui; in its history had the '
,sovereign nation suto.dh,?laga& a profannd ability to gdd
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anything to the material and intellectusl development of its
human denlzens, It 1s a power organisation whose principal
functions are to preserve the national collective within the
framework of the present economic regime, extend its authority
and control over wider territories and defend it ag#inst every
possible rival, It is difficult to see how the national
statesman can be of any greater use to the populace than the
Institution he is sworn to uphold, |

Liberal philoscphers thought state coercion wrong' because
it interferes with the natural tendency of man towards sélf
reallisation, Coércion was artificial and could function vest
as a negative agency, restraining and redressing in injustice
but taking no positive action to provide for the pqaitiib:wﬂlo'
fare of citizens, Because there is a natural order amﬁodying
eternal, immutable, universal and objective principles the
government that govorné least governs best. He who eats little
suffers from little indigestion, | o

‘ ‘Nothing perhaps illustrates this intellectual approach to
liverty so well as Wilhelm von Humboldt's "Ideen zu einen
Versuch die Grenzen der Wirksamkeit des States su bestimmen",
He denied that the state should endeavour to promote happiness
in & positive way and argued ﬁbat its function was simply to
prevent evil, particularly the evil which "springs from man's |
disregard for the qqighbours rights", Humboldt ﬁhaught stgts':';v
endeavour towards the positive welfare of citizens'was harmful,
first because it "invariably superinduces nationdl‘unifbtnity,
and a constrained and unnatural manner of aét&eﬁ?, “tWhat the V

individual wants is "the most perfect freedon of developing hive
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self by his own energies in his perfect 1nd1viduality“. Segondly,
positive state action tended to destroy individual self reliance
and impeded lindividual self realisation and development, Thirdly,

the state cannot cure an evily the best it could Jo is to
alleviate it, "The root of evil is found by individuals and

they and they alone could overcome it", Humboldt, as many of

his intellectual followers, disregarded the paramount fact that .
the state itself was an Lnstrumenﬁ of individuals and that the
activities of individuals at any time are circumseribed by the
range of institutions which he finds wpon his coming of age,

Man exploits his fellow man under the sanction of state, because
of the habitually rightful and trained inability to see its |
immorality., He acts upon false and barmful ideas because having |
by—paésed education for citizenship he often knows not better.
Malnutrition, lack of e@ucation, absence of adequaté legal
gafeguards, of econoﬁic security,ali go to produce a distinct
and positive soclal type. Governmental indifference or non- !
interference in a soclety organised upon the principles of 1
initial inequality is a direct, positive and standing agency ‘
of control, 'The’underLying philosophy anq psychology left over
by the earlier liberalism led to a conception of individuality
as something raady‘made, already possessed and needing only the
removal of certain legal raatrictions to come into full play,

It was not conceived as a moving thing, something that is attaiqr!
ed only by continuous growth under the impact of preceding f
institutians. Because of this the dependence of 1nd1viduali

upon social conditions was made little of or totally ignored,

With Mill social arrangements and institutions uegefth@aghﬁgtt j
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as things that operate from without, not entering in any
significant way into éha internal make up and growth of individ-
-uals, They were not treated as poéitive forces but external
limitations, One passage of his is particularly significant,
"len in a state of soclety are still men, their actions and
passions are obedient to the laws of individual human nature,
Hen are not, when brought together, converted into a different
kind of substanéa,ias hydrogen and oxygen differ from water...
Human beings in society have no properties but those which are
derived from and may be reselved into, the laws of indlvi&nal
men", - | i

In s0 far as this statement conceives society as someth&ﬁg ’
which isa Aéither more nor different from the sum total of the
individuals who compose it, it expresses an idea which is the
beginning of wisdom in political thinking, Yet it implies a
notion of a state of nature in which individuals exist prior te
soéiety, irdividuals who have a full«blown psychological and
moral stature, their own set of laws, independently of thalr  ;
association with one another, That the human 1nfan£ is modified
in mind and character by his connection with others in family
life and by hls membership of & cultural and economic community;

that this modification continues throughout life upen a cliche
largely dictated by his praductien“relationsh&p, which leaves -

~4its stamp on his desires (or their absence), on hig eanacptiﬁas
and misconceptions, on his scale of chaiae and values, did n@t
appear relevant‘ Yet 1t is Qvident that while there are nativs
organic or hinlagiasl structures that ra&a&n;r;irly aanatunt,
the actual *hws' of humn nature are laws of m:nvumis in
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particular assoclaticn, not of beings in a mythical condition
spart from associations., It is this failure to observe the
fact that the structure of+human association operates to affect
negatively and positively, that 1s responsible for much of the
prejudice that overshadews latter-day discussions of
individual freedom,

Orthodox theory of freedom contended that coercilon obtained
wherever sction or thought by one individual or group wes come
pelled or constrained by another. To coerce, it is sajd, is to
exercise some form of physical or moral compulsion. It regerded
6n1y the specific form which the act of éompulsion taiea and not
the prior relations of the coercer and coercee, nor the act's
total consequences, nor indeed the disinterested interpretation
of the meost exact and comprehensive kmowledge attainable on the
possible consequences of the act, Yet it 1s recognised that the
prolonged human infancy carries.with it prolonged subordination
and dependence of the young upon the old, This créitea in each
new generation a habit of submission and obedience, g0 that e
authority once established survives the power te enforce it, It |
lives on the mores into which it has becowme incorperated and ;
they sustain it arbitrarily., They spread from parent to schooi) |
church, state and to all other institutional forms. The whole
of societal inheritance rests on the priinry'ccarcian of youth
by age, Tradition end custom rest uponAthu ineradicability of
experience imposed on infancy - which marks and maintains the
primary outlines of all religicus, class and national types,

What we need to realise is that physical force ig used at least ‘
in the form éf coercion in the very set-up q: our séc&oty; ;t’ “J
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impe}ative to face the extent to which coercive and violent
force is relied upon in the present gsocial system as a means
of soelal control, the extent to which the control of the means
of production by the few operates as a standing agency of
cocercion of the many, The coercionsthat are enbodied in
economic and soclal institutions such as sanitation and taxation
are not feared by an individual because théy are accepted as
part of the habitusl pattern of his life, What he naturally
fears is what 13 not habitual to him, He often rejects
exteanzsion of province of govefnment because that means '

] "antrustihg a body of men with the power of making deeisioﬁs
‘that affect our lives and liberties", we overlooking the fact
that contraction of state-control must adversely ;rfact the
lives and libverties of others, so that it is not a question of
control or no contreol, but one kind of control against anothes,
Clasgical conception of freedom often identirigd voluntary or
inveluntary actions by the feeling attending such actions; the
awareness of our inner consent or its absanca;- Factors of
reagon, desire, habit or environment ware held irrelevant, for
an act was thought to be voluntary Fhaﬁ the agent consented to
it, But it is clear that few acts are distinctly voluntary or
involuntary., Host human acts are mixed, for the terms "voluntary®
and "involuntary" refer to the moment and the-gireumttthcel g
the action,'and one of the alternatives must be to a man more |
worthy of choice than othefs, Locke thought that whatever
cholce a man makes in these circumstances he would be acting
freely, But it is hardly so., Han's action may be voluntary
and yef not be free, Ihfs,un act must be Ya;qntary to be free
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indicatea an 1nnerxcondition of r}eedom'but this has an ex~
ternal counterpart which is potently relevant to Freedom - the
actual circumstances and prolbable consequences surrounding the
act., These constraining factors are external to the man in -
that he does not contrel them and he is not free in re#pect of
these circumstances which limit, regulate and control freedom,
defining the scope within which freedom exists, Traditional
conception of individual liberty attempted to set man free
abastractedly in the realm of all conceivable possibilities and
to judge him .as an absolutely free agent without regard to
actual circumstances, such as laws, customﬁ, procedures, :
traditions, policlies, and institutlons, thus milsiﬁs the wider
moril and soclal issues, Thus the central problems of free

gpeech were concerned with poiitieal or legal limitations upon

free expressicn, but these are frequently modified by other
factors which 1nvpractica 1imit far wore than legal definitions |
would suggesé. 4 man who is in danger of losing his Job 4f he ‘i
expresses his opinion on certain matters may be legally and -j
absolutely free but unless ke can afford to lose his employment ?
3na income he certainly is not free to speak, If we are to |
discuss the institutional safeguards of free speech we must |
consider all th§ actuel limits placed upon it, Orthodox %
systems of freedom struggled to remove legal»politihal reutrictn:
ions on free expression but with the attainment of these in the
xanbrulity of modern states it became a question ihat could not
be decided without reference to social goals and sims and the :

e

_employment of means to prevent and redress the abuse of the

agra2ed upon lin&ta. ‘It is not necessary here to elaborate the

/
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various ecounomlc factors which llusit and control iree speech nor
indeed to enlarge upon the accepted thesis that the restricticn
ol individual freedom i1s merely an adjustment of the :elationa
of-one individual and snother, and that while 4% constltutes
linits on some specific freedoms it insures more freedon for
more wmen, It would seem that the state instead of opposing. or
épprassing individuals can now become the means men employ
togeghar to ensure and securs soue freedéma even when they are
attained by limiting other individual freedous,

It 4s owvious that Bot every voluntary act is an act of
choice i.e, alternatives may not be present or deliberation nay
be wanting; The particular agpects of the basic pattern of

man's desires are determined by the education which forms his

character, provides him with knowledge of existing opportunities

- and developes Lis rational power, The characteristic choices
which men make are the result of trgining. In as much as the
proceas of his malking iz moulded by institutions which do not
facilitate his development and his following the best course,
he is uniree, It is only a rational man that cen be tiuly free,
Our classics of freedom and democracy have presupposed the i
essentlal raﬁionality of human institutions, they hoped that /
with the removal of certalin governmental resiraints a tolerant
and uncoercive system of inter-individual relatianahip wlll
blosson in the‘scil. That the subsequent story of hunanity~wac
dirfexcnt does nqe appear to the contemporary liberal philoso-
pher s a denial of the validity of its assumptions but rather

as an outcome of their imperfect functioning, &niesa $he 1

- Lndivldual posacaa thn yower af trua reaaaning thara ean be n&

9
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freedom amang men since they would be incapable of dlueerning,
nor abvle to calculate the mean~ of attaining, their own or
others' good, Unless there be standards discoverable éy
necessity for human development, unless men ha;e the adequate
powers of deliberation, thefe does not appear to be any refsan-
able defense of the conception of liberty that characterised
the rise of liberal democracy, Voluntary actions do not occur
in the vacuum but are affected by antecedent conditions of
habits and influences, past and preﬁgnt, these habits appear
and develop under{circﬁmstancqs not usually controlled by the
agent so that a man performs an act through habit and therefore
voluntary, since he consents to it, and yet is unrree in that h.
does it under their pressure, When we say that such a man is
not free we are euploying some standard of free&om othmr than

the "voluntary" In fact there is an appeal to some rational

standard, We do not mean that the man of habit is neceasarily .ﬁ

unfree but that the man of 1rratiann1 babit 1s, Freedom has no
meaning unless preceeded by rational habits, Man.who voluntari-
ly adheres to false political doctrines is as uniree as one o
who selects a disingenious and harmful foodsubstitute,

It is this why we can not accept the thesis that\freedamy

means absence of constraint, Thee does not seem to be an

absolute and essential opposition between freedom and constraint

but one freedom is achieved by constraint upon the ability to
do other thinga, The 'féur rieadama* arq.bought, anong athar
, tblngs. at a @rdca of "freedom" to chanéé ﬁne*dfawn state

frontiera. True ?reeﬂcm is that which cxists within limits

wh£¢h cﬁnfsra ue ; rational :tundard ef humug necessity fﬂ&

iy

|
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development, Tresdom in society then becomeg not the mere
abgence of constralnt but the absence of unnecessary constraint
on the possibility ef making reasonable’choice, It ¢an only be
found bty & permanent subjection to necessity, that iz to say |
he 1s free only when his actionz are deterﬁined by the neéessity
to develop hunan 1ife,

Having acceptnd the sovereign validity of thc individuel
will elder liberal rhilosophy was able to stand by@its major
corollary; 1~é. vhatever dld not reflect individusl exporience
wad an attempt to lmpose artificial mechanism and could only
‘result in failure and counter-violence., "Whenever social jro—
gress and techniques fall outside the ambit of individual minds
they are aterile", Huving thus arranged human acts along a line
sharply demarcating‘those that meat yith man's spproval and thad‘
that dld not, 1t was able to deny government the power of \
gootal initiative, ' '

It iz clear that govcrnmental power which is engenderad by
Joint himan activity guided by a wore or lesﬁ explicitly agreod g
upon sut of rules can not be maintained unless 4t is converted
into action by a speeial organ organising and 1ntograt1ng into
action the inter-related activitics of the inhabitants of a :
,particulnr atate, Its validity can be deternined by whe ther tht
special institutional mechanisms are aet up to apply in con~
centrated form the power thus derived in the interests of the
uﬁdarlying population or whether the objective soclel tof#ula
6r'r011t1ca1,powor 15 made to fit the subsbcfiva intention of
ane group who through their\agent;;givo concrete expression
.ta 1ts organinat&an and actzvitias. Hetther tha rauttnc

SRR BRI )
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activitics of state administration, nor as a rule the social
and eultural activities of thé state, may be considered as
involving the exercise of political power. The underlying
necessity for political power arises from the fact that there
ig an inherent absence of community of interests petween sections
of s territorial community., Whether a coercive single normative
order is achieved with leglslative and governmental agencies
enjoying'a monopoly of political power to the exclusion of the
administrative and judieial, or, as under the "integrated"
state where the judieial and admtnistfativo agenclies likewise
sharve in this power as techniecal adjunotaA— is of no relevance,

While authority is a prerequisite of any type of social organisa-

tion Peolitical Power 1o a superimperd status vivendi upon which
people of widest eponoumlc disparity and economic interest vithin‘é

certain territorial boundaries are forced to agree, luthority'
and political or state power are two autonomous concepts the
confusion of which ig probably responsible for the notion that
between the government and the governed there is demaraction
line vwhose position necessarily effects the provincé of 1ndivi?'
dual and state sctivities. It is clear that the people nowhere
govern themaelveé, they establish a government to do it, The
notion that the government is the people, naturally leads to
the conclusibn that ﬁhe government has no limits On the other
hand, the notion that tha'pait form of government is that which
governs-ngst is baied,undar the aséumption that government is
not représantétiva,ior that gavnrnmqnts possess an ineradicable
tendency 'of not doing that for which they receive the people's

mandate,

|
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It is a matter of historical notoriety that throughout the
whole of our civilisation political power was a monopoly of the
economically dominant class,., Every type ol this political
power strove to express itself in a legal system which was
instituted and perpetuated through the organs of the state,
During the Middle Ages and even in the early modern period :
political power belonged to the landovming nobility, The
liberal state souéht to guarantee an unlimited freedom of zction
to the industrial capital.’ It employed the concept of individuale
ity which emerged at the close of the Middle Ages proclaiming
the inherent moral worth, and intellectual equaiity of each |
individual, the difgnity of human personality, the autonony of
individual will, and the essential rationality ot men, It 3
proclaimed its belief in the pre-established social harmony
embodied in the natural order, a belief that postulated the
existence of an original state of nature in which all men were
entirely free, bovernment, it said arose through fhe noeasiity
of reutrainta upcn freedom of action invelved in community life ‘
and was based upon contract amongst the membera of community.
It was a coneept, that was closely allied 1daologieally with
philosphies of individualism, ultimately bound up 1n its devtlop-
ment with oircumatances of the growth of the middle classes and
their economic and soclal domination, Looking back at the |
geneology of liberalism it is difficult to disagree that it was :
admirably responsive to ;ﬁa needs of the.advtntﬁroua,’revblut-
ionary, self-congxdent and agressively dissatisfied with a
status quo commercial classes of the 17th and 18th centuries,

‘;;;gufiqwtpp‘lgvink ohilasovhy of revolutionary eavitalism in the
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age of feudal agrarian economy and chureh hierarchby, Its
. philosophical focus was the doctrine of individualism, ita
politiecal faith was the "Rule of Law"™ and laissez faire, its
economic program free entcfprise and competition, its legal
fabrie freedom of contract, the sanctity of property and .the
doctrine of Vested Rights, Thewhole edifice of institutional
éonseqpencos that clustered sropnd it was based upon ite
halief in the triumph of human progress unaided by anything
except 1ts own inner force, To the anarchic conception of
society as composed of autonomous individuals units, liberalism
spposed the conception of an order trsnscending individuals,
and placed the responsibility for realising this order potente
1a21ly ‘embodied in eternzl truths upon individual resson, It
posited freedom under the impersonal rule of law, the laW'Saing
canbéived aé f4lled with certain eternal, objective truths and
§41uea discoverakle by redson. Put what certainty was there
that the individual will not will that whieh in {imedlately
profitable tut is objectively untrue! It is phvioua that fwo
logically independent notions of law were latent in liberalism,
First of all there was the notion that law 4s the product of
individual will, onithe other hand it }s.the embodinment of
otjective truths and vslues, in a sense found and not made, In
the first instance the legel order is justiffed because it is
the collective expression of individusl wills and 1nterests.:
It 1s justified, in the second instance, because of the znhééant
Justness of theﬂcontent which it embodies, 1ndepéndqnt of :
'1nd1i1du$l will ér interest. The llnk between the 'ubjoctivt
will of the individual and ab:cctive ordar tranloandinz

Pl o |
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individuals was conscience, Dut what was conac;encef It
political society was class-society and political péwer Was
class-power, conscience was class-conscience, The subséquent
history of liberalism as & system of public morality can
hardly be attributed to the contraction of its consecience, but
rather to the growth of the realisation that conseience, like
any other moral 3tandard’0f soclety, is always the conscience
of its dominant class,

It is now argued that this decline of liberalism as a body
of doctrine is due to the fact that towards the end of the
eighteenth century a reaction set in, and.tha integral~iiberal
concepts were gradually formalised as the bourgeois attitude
chahgad from an agressive, desire of individual uutanbmy to a
satisfi&& gseli-complacency, smug securlty aﬁd'preservhtion of
the status quos that from an authoritative codificatibn of the
victorious middle class aspirations it degenerated into a .‘1

' éro:ect&on 6: these aspirations into a religious dogma. Liheral?
system or':raedém, it is argued, declined because ita'chiaf. d
concern baéamp legality of legal forms xathar than the legiti-
macy of legal contents, because it substituted legal rightn‘tor |
individual rights, aapaéatea law from athiaa;‘emptiod‘it of all
substantive content #nd lay emphasis on the formal equality
before the law turning aurisprudenaa into a formal sgxauao.
It is further contended that 1iberulism began to decline nith
Gerber, Laband and Jellineck, who were mainly reapﬁnsih&e for
the formalisation of its concepts,

This is obviously a eenru:iea of cause and effect. It 1&

i,ﬂ“* ?he Etcline af ﬁibnxaliaa us an idbalexy;*by le&tarn‘giﬁfﬁgég
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not the advent of formal liberalism that invalidated liberalism
&3 a working system of individual liberty but the very quality
of its concepts that rendered 1t formalised, The philosophical
concept of intellectual freedom have been relatively constant
from Milton to Mill and from Bagehot to Holmes and Brandies,

It is the social framework within which these philosophicai and
legai,criteria were to be applied that have chénged drastically,
The economic fabric has changed from England of Milton's day

to England of our days, and it is this that made liberal
premises Mabstract, doctrinaire, leaning on their own emptiness,
Liberalism became formal as result of its inability to offer . |
a working formula for a progressive betterment of all individuals
in. society, it did not lose its validity because in the hands
of the 19th eenturyljurists it was emptied of its substantive
content, As Professor Max Lerner remaried the notion that Adam
Smith'was killed is utterly f&ll&cious; he Just died a

natural death,

Historically viewed, institutional prineciples emerge from
what Veblen called "use and want'", ;eaulting as a settled 11no
of convention from usage and custom that greﬁ out of the
exigencies of life at the time. The Natural Right thaéry
answered to the scheme of experience embodied in the system of
handicraft, In the craft it is the individual workman working
for his livelihood by the use of his own personal force, that
stands out as a factor of industrial organisation, Under the
canons of Natural Liberty the individual is thrown on his own
devices for his life, liberty and pursuit of happiness, The
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craftsman disposed of his work and its product as he chose, he
was in full possession of what he made, All persons not under
tutelage had an indefeasible right to disﬁose by purchase and
sale of the produce of their hands, This natural right'frealy
io dispose of one's persqn and work found secure‘lodgment among
the principles of civil rights in the 18th century, The whole
schene wag an outcome of the protracted disecipline eharaétarian
tic of the era of handieraft and an Sdaptation to the exigencies
of dally life under that system, But when 1ndu?tfy'fell under‘
capitalistic management it was no longer possible for the ‘
producer to dispose of work except on the-terms of his emplbyeri.
Yet it was not until the latter half of ihe 18th century that
the system of Nature Liberty made good its profession to rule
the economic affairs of the community - when the handi¢rafg :
system was vislbly giiins way to the machine industry. Whiie'
the system of Natural Rights was an institutional by-product
of'worknanship under the hﬂndicraft system and was adapted to
exiaencies of domestic craft and petty trade it never took !
effect in the shaping of'instituxiopa until the new technology
had come to rule the economic situatian. 8o that hithert: the
ibrk»of the new induatrial regine has been organised and'con-
ducted under a code of legal rights_anglbuyinais principles
adapted to the state of industrial reality which the machine
industry has displaced, Through gradual change of economic

situation the convontional»pfinciples of ﬂatur&} Liverty pliiﬂ Her
to grow obsolete from about the time when it was accepted,

obsolete in point of fact, inaplicable too for the pﬂﬁﬁ°§0!°f
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bettering the materlal condition of the whole people., That set |
of 1deas with which the onée class was appealing to the athicall |
senge of the whole nation to secure its triumph at the expense
of another class had now been crystallised into a set of dogma
with which the victorious class sought to consolidate 1ts gains
at the expense of those who were not equipped for the struggle
in which they had the formal right to participate, It was ;
immaterial for the notion of law as conceived by liberal
theorist whether one individual by virtue of his possession of i
the means of production had greater actual freedom than another
who was propertyless., The law protected the formal tpeodoﬁ and
equality of all, it was nﬁt concerned with aciual freedom and
actual equality. It did not postﬁlate that freedom meant not
only the éight to do things but equipment to do them, ' The 19th
century state, as Anatole France has obser#ed, rorbide in

majestic equality the rich as well as the poor to steal bread

" SRR PSS

and to beg on the street corners, Liberty ﬁu&ned*out to be

~ the protection of the rights of i pfivileged minority, the
defense of capitalistic property and power of moneyl' Indaed‘
thronghout the l9th century and into the twentieth in lll the |
1ndustria1 countries the doctrine of Natural Rights was and is %
being used often in innocence of its 1mp11citions»to defend a T
kind of property which in its extension, in its concantrat&un : i
in relatively few hands, in its very nature was totnlly dirferunt f
from the property with which Locke and his early followers were
familiar, :xquality and’freedom under the law did not mean

substantial equality and equal freedom but equhl application of
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the law whatever its content to all individuals, As Herman
Heller expressed 1t, "The notion of equality before the law
became simply a formal administrative maxim which demanded
balanced application of law to the individual case without ‘
regard.to the just or unjust content of the law;.. it was
only a question of artificial application of the law, no
longer of jusilco or rightness", Throughout the 150 years
of the new industrial regime the liberal state was operating
under institutional principles that were working at eross
purposes with conditions of life afforded by the power of -
scientific- industrial innovation yet it is notorious that
the events of the past century have not forced this truth
upon the convigtions of all thinking men, least of all upon
liberal democratic statesmanship with whom these principles
gt411 find unmitigated acceptance, Any enquiry, therefore,
that does not rid itself of the tyranny bf abstract concepts
must of necessity becoume an externaiised autoblogiaphy. Yet
it is notorious ihat the concept of claés ia conspicuous by
its absence in the liberal constitutional theory which Qpeaks
and operates with categories such as population; citizens,
people, nation, society. Only in few constitutions is the
word "class" found, The Weiumar constitnt4ons gpoke orlan
"independent middle class in agriculture, trade and business",
The Portuguese constitution speaks rather shamefacedly and
vaguely of the "less fortunate social classes®, In all other

cases the abstract citizen still prﬁvidaa‘the subjeét matter of

judicial inquiry although it is obvious that he has ceased to

-
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be the centre of the soclal system as sure as the earth has
ceased to be the centre of the planetary system, And the
idealist student of law has surely never been tha.centre of
anything but his own generalisations,

The most significant factor in the decline of the liberal-
.ism as a theory of freedom hus been its persistance to treat
socliety as a sandheap of individuals, all eqﬁalvand undifierent=
iated - a leg#cy of the philosophical elaboration 9nd defence
of Nétural Rights of the preceeding century, The tiend of
the social process of the last century or so has been 1# the
direction of economic gradation which makes it well-nigh
impossible to speak of an abstract individual or one who could
for the purpose of devising a system of inter-individual ree-
lnfionship be treated as representing any other man or as ;
substitute for any other man in the economic community., Al
the modern nations are made up otfpacuni#ry classes differing
from one another by minute gradation in the marginal cases,
but falling into two broadly diatinguishnble economic cat&gorios.
In a country such as the United Kingdom something like 6% of
~individuals own something more than 80% of the societal wealth,

4

so that 1t"0uld not be impractical to speék 6f the emplcying

gnd'employad, of owners and wage~earners, ‘This generalisation

may.seem unwarrantedly broad but the qualifications necessary
here are at most dqviqtiéns such as in no materisl degree

invalidate the general proposition based upon the omnership

of the weapons, means and tools of production, The wage-earner
who lives by htsriabouf, depends for his livelihood on his

*
| ¥R
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daily earnings, possesses no apprecliable capitalised source
of income and.who looks upon his ability to continuous work
as the sole safeguard on his individual liberty, can not by
any stretch of charity be brought under the same heading as
the 1ndiv1dual who owns the means of production and hires
‘labour, : , : .

Our premises are 1nd1viduals,'not in any fantastic
isolation or abstract definitian, but in their actual,
empirically perceptible process of development under definite
conditions,  As soon as their active lifé;éroceaa‘is deacriéad,
the study of freedom ceases to be a collective of dead facts
aé it is with the empiricist or gn imagined activity of
imagined subjeets, as with the idealizts, We begin by_itaﬁipg
the first premise h;mely that men must be 1n‘§ositioh to live
in order to be free., Dut life involves before avafything :
else eating and drinking, a habitation, clothing and many
other things, Thé first condition of freedom 1; thus the 1
production of means to sa?isfy these needs, the production of
material life itself, The first necessity therefore in any
theory of freedon 1s to observe this fundamental fact in all
‘its signxricqncg and all 1@3 iﬁplioation; and to accord it
due importance in a soclety where the average individual, his
income, purchasing power and standard of 1ife is a calculable
and galculated quantity. This, as 1s vnotorioua.’ the liberal-
bourgeois students have even done, and they have never therefore had

an eartﬁly basis for freedom and consequently never an architect.
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The second fundamental point 1s that as soon as a need
is satisfied, hew needs are made, the satisfaction of which, i3
like the satisfaction of his primary requirements appears as
a social relationship, which entails the co-operation of
several individuals, no matter under what conditions or what
manner, It follOWS,froﬁ this that a certain mode of pro-
ductiocn, or industrial stage, is always combined with a
certain mode of co-operation or social stage, and since the
multitude of productive forces accessible to men determines
the nature of soclety, history of rreedom must always be :
studied and treated in relation to the history of industry
and‘exchange. Wha tever consciousness men possess 1tnis rfom
the vefy beginning a social prdduct - the animal can have
no "relations" with anything - and "freedom" is the idealistic,
spiritual expression the image of fetters and limitations
within which the mode of production of life, and the form of
intercourse coupled with it, move. In the development of
productive forces which determine the extent of manfd_mgstory
over nature and the orbit of his freedom there comes a stage
at'which under the existing 1n8t1tutionsithey are 1o 1ong;f |
productive but operate to destroy his freedom, In the class
wh;ch has to bear the harshness of tpis maladjustment there
develops a cdnsciouanass of the "necessity" éf a fundamental
chaﬁgq in the means of intércourae; resulting in a struggle
directed against a class whose soclal powerzis;expressed in

forms of state and law, It brings all forms of imtercourse
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which corresponded to a less developed stage of productive
forces into relation with the more productive forces creating
a more advanced form which in its turn becomes a source’ of
unfreedom and is then replaced by another, Thus all unfree-
doms in history have their origin in the contradiction between
the productive forces and the forms of intercourse, a contiaf
diction which results in the struggle of various classes,
battles of ldeas and political conflict, In all soclieties
individual freedom existed ohly for the individual who
developed within the relationships of the ruling class, and
only in so far as they were individuals of this class, The
right to the undisturbed enjoyment, upon certain conditiogs,
5 of 11r9 within that class has been called personal rrepdom.

s i e el
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CHAPTER 1L
OPTIMAL FREEDOM

Strictly speaking the core of modern capitélistlc soclety
is degenerate, which must be understood as a gerious departure
from the specific type in the direction of lessened complexity.
As a physical phenomenon it is brought about by disuse and
often leads to atrophy after a long period of 1noperat19n by
gsuccessive generations, That certain animals degenerate or
retrogress in their.davelopment is susceptible of ready and
familiar illustration, Indeed no better illustration is needed
than is derived frém the domain of parasitic existence, When
an animal or a plant attaches itself partly or wholly to
another living organism and becomes more or less dependant
upon the latter for support and nourishme;t it exhibits as a
rﬁle retrogression or degeneracy, Among higher animals the
parasitic quest which 1s often in falr way of becoming degraded
in structure, exhibits marked inability to exercise independant
judgement and a considerable weakening of apeculatin faculties
wherever the association has persisted sutficiently. “In
general the prlnciple holds good of man not only as an organic
unit but as a compound organism, With him dcgenoracy is a
graduai change of structure by which the orpanism becomes
adapted to less varied and less complex condition of life,
There is a suppression of form corresponding to the cessation
of work, although elaboration of some one organ may be a
necessary accompaniment of degeneracy in all the others, Only
‘when the t?tal ;OSnlt of the elaboration of some organs and :
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the generacy of others, ig such as to leave the wholg nass

in aslower condition, that is fitted to less coumplex action

and reaction in regard to its surrounding than is the type -
can the individual be regarded as an instance of degeneration,
Mental degeneracy through involuntary parasitism and sefvile '
dependanpe brought‘about by igadequata provision and trainins
for life and fear for its exigencies is in great evidence in
the wodern. world, The destruction of characteristic individ-
uality and the extinction of personality are natural results

of that form ef aséociation vherein oﬁe‘form becomes absolutely
dependent on another fop all the conditions of iife, is
habitually irresponsible, and is itself committed to no
productive action, Doormen, footmen, commissionaires and

other uniformed employees of modern establishments whoSo sole
function is of decorative and prestigal cbaéacter:uquiring

no exercise of mental facultles, are examples of this
intellectual degeneracy. Persons engaged in productive and f
often very hard work but such which is reduced to mere fulfil-
ment of superior wish without the ébilify to o;ercitu’critictam |
or to move within sufficiently wide limits laid down by
superior direction are next in the hierérchy of mental degener-
acy through disuse, The case of the ngriculturur labourer
living a life of complete attachment'an§ dependency on the
~lord of the manor, whose whole life falls dnto a state of
hidawboﬁnd routine and becomes destitute ol integrity 4s a
case too widely ﬁnown pe need elaniation.‘ Russian literature’
of the 19th century is full of otherwise lovalle characters
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whb through habitual self-abnegation and the consciousness
that it is "a sin to think against the will of the master®
 that characterised the life of the serf, present a comﬁlete
picture of intellectual deviation whidéh under favoufing
conditions becomes a social type capable of indefinite trans-
misslon, |
It is & matter of counon notoriety that the inauguration

of the new industrial reglue of the present economic society
placed a decided majority of men in conditions wherein one
man works for another, at his will, by his deliberation, at
his discretion, on his initiative, and for his arbitrary
needs, In this scheme of production the workman cannot have
‘& Qhole«heaited interest in the efficiency dr work done} but
rather 19{what can be got fbr it in terms of existing price.
The discipline of machine industry in its direct incidence,
conduces to sullen unenthusiatic attitude of mind that grows
more comprehensive as the relationshib grows more settled
{nto rigid linna; The author;ty of ownership takes on a
- coercive character and enforces a disciplin& of subordination
which alienates active and intelligent parfiqipation in the
process of creation, The individual workman engaged in the
production of goods for the profit and convenience of his ‘
employer experiences neither the Joy of creation of a

finishable product nor the enthusiasm th#t‘comes w1tﬁ the
exerdisg of parsonnl‘Judgmont. The result of thia,diseipl;ne
of continuous subordination is an all-round retreat into the

world where nothing but a successful making of both ends meet

st SRR



matters, ASs an ilnstitution the working man is & couwplex

- affair of usages, habits and cultivated tastes, worked out
under the general_surveillance of the principles of hired
labour, Whilst the possession of the‘means of production does
not. by any means imply intelligence, responsibllity, and
mental stability, it is on the other hand clear that sustained
insufficiency of purchasing power, unfavourable environment,
overcrowding snd malnutrition, taxing every availabie ounce of
concentration, tend to reduce the incidence of independent and
intelligent thirst for knowledge, There is an abounding
evidence of constitutionally melapcholic or mentally stunted
children in whom no other predisposing cause could be dis-
covered than that the mother was struggling with the direct
6r indirect results of pecuniary difficulties, dietary
irregularities and mental strain, Thee is also a substantial
volume of evidence that the inauguration of the principle of
equal oﬁportunity in martial and administrative establishments
that is unacompanied by a marked departure from the existing
econonmic relatidnship is able to-show but little change in
social composition, The institution of officerdom which

bais entrance to none and ofiers pfiviiéges to none has
curiously remained unrepresentative of wide layers of
population who in their civil occupation were habituated to

pecuniary subservience imposed by the existing economic

relationship, ;
Life in these sub-optimal conditions of pay and 11vo11hood

g
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cannot be successfully sustained without the summoning of

#ll available intellectual and‘physical resources towards its
continuous maintenance, leaving all other propensities no;mal
to type to fall into abeyance thrdugh continuous disuse, As
this struggle to make a living on its asccustomed level of
subsistence growa more dlfiicult and pervasive so do all
other forms oi human endesvour tend towards a progressively
lessened intensity, adapting the intellectual apparatus to a
less varied and less complex principle of operation, It

A reacts only to the mare»naive and untaxihg gystem of thought
since that alone will not disturb the functional status quo
wrought by the abnormal growth of the~erfort~consuming
struggle for existence. It rejects the current achlevements
in art and cuiture as high-brow, since the corresponding’
machinery for their absorbtion has been selectively simplified
to give way to more vital mental processes, It 1n§t1nct1ve1y
siuplifies music briﬁginz it to the level of jazz ciattgrzng :
which alone it uhdgratands and enjoys, in drama it accepts
that which appeals to the senses only, in politics it displays
an ubiquitous addiction to theories whose main virtue is
simplicity of alcgan,» It is intensely unxntellectual ainue :
speculati#e exercise invokes the pain of setting in motion
organiama uunble to cofe ﬁith unaccustomed material, The
suppresaion of numerous forms or normal vitality is necassarlly
uccampaniad by an alert sense of combataneo, 1nsens£b111ty,
and fertility in cxped&ants, but the total rcsult of the
elaboration of some propensities an& the degeneracy of others

i et it i



is such that it leavesg the comzon wage earner 1n&sansib1@
deviation from the speclfic type,

The distribution of mental capacity in the modern
soclely approximate to an easily dizcoverable and fairly

definite formi- that of the normal distribution curve,
Although there iz some disagreement among psychologists

as‘fo what congtitutes normality it is clear that the curve
reveals that something like half of the population is

., composed of people with 1ntelliéent quoficient below 100,

Such findings es cen be regarded as reliable lead to the !
conclusion that there is & significant positive relation
between mental capacity and social status or earning c@paciﬁy;
This point hes raised much dust in the‘pqiitical discussions
of latter day publicists owing mainly to that dangerous
unscient@tic canting and philanthropie tendency to rebellat'

statistiecs unfavourable to preconceived ideas, but to suggest
that the chronically poor, and those who work atﬁthe
simplest, lowest-paid, and most monotonous repetitive tasks, ;
' are on the average significantly below the mental capacity |
~ of the salt-suppox:twg ahd ovning citigens, and that this low
,¢5pac1ty i one &F cause of their conditiqqgis no dispraisal,
*Pe:aona‘bprh with sub-average 1ntellig§ncb. stabilised by the
.coutinuity of environment, are in tbe last resort products of
antecedent condit&en of whiéhvpovariyfund the attendant
neurotic sense of insecurity are prominent, Neurosis of the
descendant is the result of riénrqathmiu of the ancestor,
itself induced by mafariax poverﬁy;vw(ﬁeaalsas to sny'ﬁhugi -

: § SHe
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the term sub-normnal and degencrate 1s here used in its
technical sense without any designed implication of blane),

It has been sufficiently eatablished’thut only a very small
fraction of the children of the unemployed are of average
intelligence or above, that a better diet results iﬁ improve-
ment in mental output and in school progress and that sustained
vitazin and mineral deficiencies have a deleterious effect
on mentcal ability; During the last few years there hés become
available a mass of new and more accurate material bearing on
this relationship between mental capacity’and nutrition,
tending to prove that any deviation from the normal standard
of nutrition, which is understood as a state of well-being
such that no improvement can be affected by a change of diet,
conduces to progressively low innate intelligence, It is ‘
notorious that only about 50% 9r the'preowar pqgulation"in
this country have been receiving a diet scientifically accepted
as completely adequate for health and mental well-being., The
causes of this sub-optimal and inadequate nutrition have been
aatdblished'as insufficiency of purchasing power, long-
']continned unemployment, bad environment, and poor quality of
available food, all of which precludes the purchase of a diét
sufficient and’proparly balanced to promote growth and safeguard
- mental capacity, Insufficient, irregular, unsuitable and :
unappetising food, grief, worry, disease and ignorance of the
mother, foui air, crowded quarters, and rbutihe prescription

of alcohol and other stimulants underlles many cases of

-



dégeneracy of the offspring, Mdany caseés of nervous symptonms
gecurring in children during infancy were found to be.due toA
the practice éf the mothers indulgiug in the excessive use of
toxics, the excesz being agsessed by its aflects on the
individual rather than by the amount consumed, Carefil
rmedical research has been able to establish that the:overo'
consumption of tea produces é grave form of neﬁrastheniu '
readily transmittable to decscendants and that alcohol pro-
duces & nervous gtate often accompaniedxby mental disturbances
which have & tendency to set into action degenerative

. tendencles latent in some argans,valthough the degire for
toxics 1s ohly cone of many manifestations of a,weakenﬂd
congtitution or inherently unstablernervous systen,

All this seems to be a matter of common notoriety among
students of develépmental puthologj, although different credit
18 given to the environment and hereditary inrluﬁnces. Vie |
need quarrel with neither of these views since in the long run
tﬁe issue rasolﬁbs itae}f into'competing clafns between
existing environment and hereditary qualities induced in the
first instance by environuent and transmitte& by & long
process of evnlution to the dascandants. The verdict of tha
‘clinical psychologist seens to be that mental capacity is
immediately 1nher1tad, but character, amationnl reactions,
habits and skills ave lairgely products of axisttng envirana
,mant, cpntinuity of environment being necessary for the W
develayment and the prescrvation of the hereditary quaritiea; : ﬂ
Heredity is here not a fixed inevitable destiny of what must



56

occur, but a sﬁm total of poésibilities of what may ocecur,
given no serious interference with goeial and economic relation-
ships., It has been found that about 75% of the children of
the feoble minded are also feeble minded and the remainder are
not far above the border lihe, the children of a group of
parents of higher intelligence having s greater mental '
capacity than tha children of lower 1ntelligéﬁce. As fap

hack as 1876 an American sociologlist after a careful study

of American and European defective classes found that
"obzervation of the hereditary nature of pauperism which -
congenitally reverts into insanity, disease or criwe, leave

no doubt that pauperism is one of the worst forms of racial
deéerioration and that the paralysls of the human will and

its energles is but the results of a fearful dissolution in
hrogress". With the fertility rate constantly declining

among those living in the highest aocié; and economic con-
d1tions 1t is mainly the poor who are now meintaining the
rﬁte of replaceﬁent. The numbersvare being dispropoftionately
recruited from the working classes, the‘enemployed,'the b
healthy and the mal-nourished, the mqﬁtglly inferior and frcm’
the ranksg of thoge reared in most 1nade§uate environment,

That population upon whose procreative powers soclety 1s
mainly indebted to for delaying the decline and maintaining
the low rate of replacement was only able to provideian
adequate diet for less than half of its offspring, a phenomenon
‘whieh jJustly alarme present students of national 1nt§lli;ancé.
Yot 1t is notorious that in the last 50 years or o of the



new industrial soclety it hag moved towards an increasing
;tability of economic stratification, allowing héredity to
govern freely the phenowencn of degeneracy with the same result,
energy and precision as 1t controls wider physical resemblances
of the race,

The Individual who comes into society is not an abstfact,
isolated being separated from his kindred; he i1s one link in

a loug chalu which i8 uarolled Ly time, and of which the first
links are lost in the past, He is bound to those who follow
him and to the atavic influences which he possesses, he \

serves ror their temporary resting place and he transwits

thew to his descendants., If he comes {rom a stock well

endowed and forued he possesses the character of orgaﬁishtlon
which his ancestors have given him, He &5 ready for the combat
of life and to pursue his way by his own virtues and energies.
But inversely, if he springs from d stéck which 15 clearly
marked with a hereditary blemish and in which the development
of the nervous aystem is unstable and mental capacity stunted ‘;
he comes 1nto existence with a badly balanced orgaunisation and

a restricted absortive capacity and with a social destiny as
certain of recurrence as the more tangible limitation of (i
accent and language.

By lineal dascent the bulk of wmodern prolatariat goes |
back to the expropriated and depauperised rural masses who
subsequently afforded a cheap laubour supply for the growing
power of the new industrial regime., Whether their "dire,
shiftless, grindiné‘poiorty' was a:direatirrgult ﬁf the
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priuciple of ladusirial D¢guu‘auuiuu or a ﬂebﬁbu&ry prerequise
ite for 4is lnauguraticn is a guestion wpen which must be

left to Lhe atudunt ol economic nistory anu is ol no direct
iuport to tula inquiry. What seews of 1ntezest hero is that
the kablts of thougnfa inculcgted by 1ife under the dipcipiine.
oi the new econowic situation were somewhat at variance with
conditions of life afforded by the new unfolding of induétrial
power, The “underslzed, anaemic, shrivelled and wry-grown®
labourer, tolling in sulmormal conditions of pay, nutrition,
ledisurd and hyglene which accompanied‘tha process ol Moriginal
accumulation” have been suflllclently fully desaeribved to

suffer repetition of doubt, The hundred and Iifty years that
nave past slunce the appearance of the new economic reglme

have been marked by an absoluté luwprovement of these conditions
but at no tiue hés the gap between the current conditlons}
‘and those afforded vy the glven state of the industrial arts
been nurrowed, nor the divergency between the sub-optimal and
the normal for the specific type oi existence aisniiloantly
bridged, Mousured by and in terms of consumption units and
lelsure hours the well being of the "siuple preoducer of goods"®
has substantielly increased since 1800 but it had at no point
approached the possibllities made availahle‘by the aqunei in
the agricultural and industrial outputs Indeed the nineteenth
century has wilitnessed a marked stabilisation of this dig-
erepancy and the consolidation of sub-normality, creatiné in
‘its vake a relatively stable stratification of society, so that

the propertyless working classes bave evolved under the
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impetus of principles of thelr own creation and moved under
the survelllance of canons of industrial relationship which
marked its starting point - a phenomenon wiich olteun leads
ihe anreflecting student to wne conviction of working class
innate or racial infericrity, '

It is clear that at this juneture the proleturiat in
the modern democratic state is eiperiancing an increasingly
persisent interference with the logic of its development, but
this has the character of gnawing around rather than,A penetratn';
ing bite into its socilal body, In the.case of England the
inequality of education and training for intalleétual occupation
are too significant to eécape the eye pf an interested student
and it seems unlikely that in the next'twenty'fivo yenrs the
social originiof the profeszsions will be found to reflect in
any significant manner the soclal composition of the soclety.
It 45 clear that a decided departure frum‘the principles
governing the sequisition of kuowledge would have a significanti
effect only at the lapse ol two decades, and that any existing l
soclety must express principles oi odﬁcation that governed |
the outgoing generation, The outstanding priuciples of that
generation were the selection of candidates @a leaders of
opihion and purveyors of information on grounds of property :
and income, leaving the uncomfortable masses on Lie whole in
the position of what might be/vulgarly described as stewing
in their own juice. Five or six years of scrappy, talkative,
irrelevant and tinted with patriotic prejudice edwcation,

f ‘ i
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followed by a life long intercourse with newspapers and social
recreations privgtely dwned, run for profit and insidiously
vulgarised to suit the taste of consumers have been able to
perpetuate a certifiably ignorant, although demonstrably
virtuous and laweabiding populace, Considerable research has
been undertaken in recent years to determine the cultural
level of the rank and file of the present capltalistic

society, which tends to the conclusion that "in this country
we have a mental vacuum, culturally, ethically and politically'{
(A discussion group leader of mixed groups of adolescents in |
London while disagreeing with a suggestion that of a general
tendency towards hooliganism, brutality and prqmiscuity in
modern youth writes: Among lower income groupﬁ I have found a
complete lack of interest in anything gxcept'purely personal
topics such as "What makes a girl attractive® or "MarriageWy
subjects such as "Russia", "What kind of London do we want"
and "Social Insurance" were far too highbrow - perhaps not
surprising considering I had five 111iterates in one group.

But even if interest has shown, then there was a aurpr;sing
lack of concentration. On top of this lack 'of interest and
concentration I found a mass of prejudice., Amongst a group

of fifty or so that passed,through\my hands in one place, 1
bad only remember one who was not anti-Semitic. Several

times I have heard boys and girls say that the extermination
of the Jews was "the best thing Hitler has done", tpat éhe_
Jews had all the mdnéy in this country, and that all M.,P.s
_are Jews, Coupled with this hatred was that for the Americans,

BE R S
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Az regarde the Government of this country,kl found an une
hellzvable amount of ignorance,... a3 well as the belief that
¥.P.s are "fiddling" or making money out of the people. of
this country). The Canadian Institute of Public Opinion and
the numerous Gallop Surveys in the United States have shown
aimilar results, Five percent. of those quastioned on topics
of zeneral interests could not name the capital city of the
Domirlon, Twenty-five percent. could not correctly define
Democracy, twenty-three percent, failed too on Capitaliaﬁ,
twenty-five percent, on Communism, Twenty-six percent, did
not know where Munich was, Thirty-three percent, co@ld not
name a single Federal Cabinet minister excluding the Prime
Minister, Thirty-three percent, could not name their M,P.
Fifty-five percent, did not know where Canberra is, Thirty-
elght percent, failed to deseribe Socialism, fifty-six
percent, to define Bureaucracy, Only one in four knew the
whereabouts of Trieste. Baixty~six fercent.-could not define
Sociel Security and seventy-five percent, failed to explain
the nature of the Beveridge Report, Eightyeone percent,
covld not say what happened on the Plain of Abraham where the
future ér Canada was decided. A similar level of géneral and
political information has been shown by seyveral survuyl

condueted anong German prisoners of war stationed 1n thil

country. The few efforts in research that have been peru&ﬁtod

among the srmed forces of the United Kingdom reinforced the
¢onclusion or.widospréadligndrance,'lnck_or thought,
{rrationalism and political illiteracy.

B b i it
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The findings of degenerative evolugion must of necessity
be imperfect since they draw their Sﬁ?ﬁ?'rram two distinet
realms of human experience, sciencé and history, It is
seientific in that it deals with concrete objects of biology
and therefore speaks the language of the laboratory, but it
is historical in that it deals with none-repeatable occuraﬁcex,
which are thus outside the realm of sciantifié investigagion
although not oﬂtside that of scientific imagination and
speculation, It would be doubtfully possible to calculate
the mental status of the average individual in a given
collective, had it been deve;oping under tﬁa conditions of the
now accepbed standards of balsnced'diet,‘hygiene, education -
and specimen budget, but it 1# not i1llegitimate to assume
that an aggregate of individuals who have been subjected to
. & protracted experience under sub»dptimal and sub-normal
conditions should display & sensible deviation from the
specific type. Students of mass mind are perturbed by the
common man's lick.af abllity to give a successful expression
to his primary instincts, his want of dedudtive reasoning,
his limited power to choose words corrgotly, his 1nab111ty
to generate ideas, his suggestibility to propaganda, hié
scanty &nferma;ion on topies not 1mﬁediately connected with‘
the prailems of making a living, They find that the populace
- at large';refor irr&tabie disposition, They endurefpayehib
pains ariaingfrram naat trivial causes which are expreased
in emotional outbursts, They harbour intense sympathien and
" antipathies, Their mental 1life swings between patiad§,a: |
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exaltation and depression, alternating with brief epochs of
healthy indifference, Supreme egotism and absence of non-
national morality often concealed under the guise of moral
superiority, national arrogance, Their ideas generate ‘
rapildly destroying each other ere they pass into action,
Xenophobia 1s-intensa, often expressing itself in the dogged .
determination to die ;n the struggle against the enemy at the
gate, followed by periods of self-abasing fraternisation with,
the occhpying forces, invariably accompanied by outbursts of
sexusl promiscuity with the conguering soldiery, Their

: political life is crammed with contradictory\1doolagies,

| professing patriotic conservatism, socialism, communisu,
anarchism, fascism, within a matter of a few years, when it
normally takes three years to master the elements of naixiamt
alone, Ihtallectually at least it is suggested there is no
reason why their ability to vote should not bogin at the age
of 12-14 since it is roughly at this age that they aré'relealed ;
from the obliéation‘to acquire knowledge upon matters they
are later called upon to declde,

The findings of the student of mass mind given to a more
guarded language vary from one territorial collective to
another, and save for a narrow margin of commonly-agreed upon
body of postulates, diapliy'dirergahcy of considerable magni-
‘tude even within a particular community, and it is against the
data about which there ia'unanimiﬁy*ot view that the liberal ,
theory of individual treedom with its injunctions "to thylelt
be true" and "free exchange of ideas® must be Judged, An
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inquiry into the workings of the principle of "free exchange 0.
ideasg" which provides the principal article of that faith
must translate itself into a recital of possibilities of
erulation between entities functioning under a diséipline of
differential advantage. In ihat discipline a substantial
portion of individual minds are born with a stigma of heritable
blemish, have a childhood into which intellectual interests
hardly enter and grow to maturity withaut any exercise of mind,
They arrive at the market place with a scanty luggage and an
enfeebled bargaining power, To be sure they.all operate under
a market economy that is governed by a single set of laws of
acquisition and disposal but coming as they do with barrels
half-empty and mostly laden with primitive and hastily pro-
cured commbditiea,they soon find themselves at a grave dis-
advantage against those who trade with finished and abundant
jroduce. Unaware of any objective or indépandent‘standard of .
exchange, indeed any attempt to introduce it would be regar&od_
as a violation of the free exchange principle, they obtatn \
articles that they neither use nor need, DBut they have that
inner satisfaction that comes‘from the knowledge of free and
equal intercourse with their superiors and are convinced that
choir well-being depends on the continuance of that system
of exchange, so much so that they areever ready to defend the
1nt§grity of the grounds upon which the market is situated,
Seen in the higtorical perspective of today the
prineiple of 1ntollootu§l lassez falre has worked as a staadin(\
agency of exploitation of the less informed and the intellecte
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‘ually weaker for the purposes of those who regarded the
institutional status quo as the safeguard for personal free-
dom, although of course, 1t has no such appearance in the eyes
of those who see it from the eminence of the Supreme Court,

As seen by them men are born free and equal, grow to ﬁanhgod
independent of soclal background and irrespective of material
circumstance, They achieve different opinion-purveying
positions owing to different inherent mantal capacities which
~are God=given, inexplicable and unalterable, EKEvery ci&izen
can become a columnist, a commentator,'an editor or an owner
of a newspaper, indeed the history of that civilisation knows
of many an instance of men of humble origin achieving great
stations in the country's life, Any legialative or adminis-
trative interference with this natural selective process of
the best is a negation of the natural law as conceived by God,
and a denial of méﬁ's'right to self asserting difference, '
("Freedom means first of all the right to 1naguality*), Since
all citizens are equal before the éanétitution, one man's
freedom of expression is as valuable to him and to the pursuit
of truth as that of anotherj therefore suppression, regulation
or control of all media of free speech and act that do not
jeopardise the strength of the state areiincompatiblo with the
natural and imprescriptible rights of man, BSocid truth is a
relative quantity and no man should be coerced "o think
aright", coercion and obedience not being an act of moral

selferealisation, It is an ideal of liberal democracy that

coercion is eliminated and things are done by consent, Consent
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is the measure of democracy, "The right to be left alone is
the most comprehensive of rightsand the right mosﬁ valued by
civilised men", "Freedom to think as you will and to speak
as you think are means indispensable to the discovery and
spreéd of political truth", "Let men trade freely in 1dea§,
let truth ana falsehood compete for better position in men's
mind, Truth has a power of getting itself accepted in the
competition of the market place and error is its 0wnAcure'.

’ "Whoever knew Truth put to worse in a free and open
encounter®{ :

" This iz by no means a charitable portrayal of the
principal profesasions of the Bench, yet if charity 1s to be
extended to its numerous observations, the phllosophicul cone
cepts whose glowing light they faithfully reflect must come
under a scrutinising test for validity of §remiaes. The ’!
 most important of these is the reglity of human nature upon
which the concept of rreedom‘as‘peﬁsonal morality is based,
"Personal freedom depends upon personal reality"writes
Professor J. Mcuurrey, reality of thought and feeling, and
mutual reality*betwaen men, Personal. reality demands thnt we
should think and feel for ourselves and "be ourselves® and
that we should be able to express gur real selves mutually to
- one another, Such morality would contain conditions of
personal freedom, To realise oneself one must be oneself, to
be oneself one must achieve the conditicn of personal realzty¢

Freedom depends on reality. Free action is a apantaneoul
r_f J.McMurrey - "Freedom in the Modern World"
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~action, freedom is spontaniety, it expresses us and nothing
but us, it is unconstrained, The free action flows from our
own nature. To be oneself is to behave naturaily. To be
free is to express our own inner selves by behaving naturally,
It 1s in the nature of everything to be free, since to be
free is simply to express its own nature without let or
hindrance,., We ought to act freely to be natural and only by
following our own nature we can Ba free, Everything has a .
nature of its own and this nature is really its capacity for
behaving in a way peculiar to itself, 'Leavevit alone and it
- will do scmething&what it does will be the expressién of
what it is, Different things have different natures and each
is free only in axpreising its own nature",

There runs throughout this concept of freedom an undere
current of assumptions which ﬁorkﬁreciprocally to p:oclaim'
the inevitable ineradicability of human nature, a primnri
force that in the absence of external interference follows a
predetermined path, Men are born and live differently but ;
each one of them stands on a solid, though invisible, cirele
carved out by the sum total of potentialities, and it 1smsb
far as he succeeds in filling the circle in the course of his
life that he can be said t have fulfilled hinself and found
maximaum persanal freedom, This playing ground of potnntia;xﬁ
ties, itsell indeterminate, determines the scope and nature of
individual internal necessitles which he must obey to be free,
Any abrogation or interference with his ability to follow the

inclinations of his nature is constraint and hindrance dnd
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violation of his humanity..’Whatever the unconstrained man
thinks and feels it is his own - everything that lies outside
his real personal experience is borrowed, unreal and uﬁhatural.
If man cannot be himself who shall he be to be freei

This insistence on the dividing line between the natural
and the alien, the real and the borrowed is tha inevitable
result of the habitual reluctance to bring under observation
the making of the individual as a social type., Every member
of the community is a sum total of antecedent conditions,
an heir to a cultural capital, that are borrbwnd in the -
~ process of his growth to manhood, His language, habits of
thought, canons of behaviour, morality, sentimental adhesion,
emotional preferences; his conception of his place‘ln tﬁe
system of societal relationship are in thé nature of borrdwed,
accidental and manageable properties, The individual can be
'experimanted upon and within sufficiehtly wide limits prodﬁced
According to a desired soclal or national mould, His height,
ﬁealth, skin eic. are subject to variations in accordance with
nutritional circumstances of his feeding and breeding, His
intellectual propensities can be regulated by the amount of
purchasing power invested in the seieral fac§or: shaping its
quality. He can be brought up as a Samurai, a Faseist, a
Komsomol, a habitual investor, without any inconvenience to
himselfs in fact endowed with any playing-field the fulflluént
of which do not seriocusly conflict with his pfimnry instinets,
Ié‘would~gcemvthgt apart from these ﬁrinary necessit&e:,aﬁc&t‘
whigh men do not quarrel, there is nothing peculiar or
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unavoidable to man as a specie, so that freedom as "ability
to express oneselfl without le£ or hindrance translates itself
into ability of continuous initiative along certain originally
borrowed and involuntarily accepted social and cultural J
patterms without reference to the practical outcome nor the
moral quality of the playfield of activity., As applied to
contemporary socliety sell realisation must inevitably mean
perpetuation of degeneracy, civic imbecility and patriotic
inbelligente, since it 1s in the nature of these to realise
themselves in terms provided by their intellectual and moral
1nh1b1tions. Men brought up into a particular system of
freedom can fulfil themselves only in so far ak they are
allowed to frecly act upon their faith and since over the
whole world they are bred by institutions which are in essence
partisan, emulative and bent upon mutual defeat, self-realiia-
tion can only be retained by a collective, oompetent to 1mposo
its system of freedom on everybody whom it may concorn.

The older liberal philosophers sought to find in the
doctrine of nativerinatincts a sclentific support for asserting
the practical unilterability of human nature, Man, they
thought, is a sum total of fixed and certain instincts
unﬁalleable by human pﬁrpose. They attriﬁﬁted to native
activities the permanence and inertia that in reality belong
only to acquired habits, induced by a specific inltiﬁutionnl
arrangement and terminable, after a lapse of some considerable
time, with their disappearance, It is the belief that native
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distinctions of quality exists to make some men gifted for
supervision and command and others for the capacity to obey
and execute that brought the Greek pelitical philosophers to
the conviction that slavery was rooted in aboriginal human
nature, Political thinkers in a,d,1946 with equal convietion
‘speak of institutions such as war, nationali:m, profit motive
as inherent immutable qualities of hnm#n nature, and conse-
quently arrive at the conclusion that only that social pattern
| that can be woven out of these instinctive activities are
capable of safeguarding individual freedom, Now it is clear
that all institutions rest upon some native tendencles, !
inherently active and persistant under every condition of
life, War would be impossible among men‘beins‘unpoaaesseﬂ of
rivalry, anger, pugnécity; yet to assume that these must
necessarily eventuate in war is to deny the existing diversity
of ;nstitutional forms and customs which tpelo intrinsic
properties produce, It 1s highly tempting to assert that war
exists because of bellicose instincts or that present economie
regime is grounded in man's acquisitive instinct, yet it is
clear that these instincts are induced and spstainod'by
certain social tools and customs, Fear and rivalry are no
more native than co-operation and sympathy, It is the
characteristic interrelation of all native tendencies that
produce social institutions, no one of which stands alone as
a product of one dominant aﬁecified-torcc; 1t is a function
of particular reciprocal arrangements, Nationalism, an '
1ntgnso‘ooll§ct1ve solidarity, can not be auﬂtnino@ without
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fear and dislike for those falling outside its conrinés, and
any extension of its boundaries must come at the expense of a
contraction of fear and dislike for those who now coue under
the extended collective entity. By saying that pdlitical*‘
rivalry is due to instinctive properties we are in fact saying
only that an existing fact is due to an original force which

produced it; we are not saylng whether it is the only fact
produceable by the original force nor whether this original

force is itself suatainéd by the fact, It is obvious that
sogial conditions rather than unchangeable qualit;es create

war and that these ineradicable impulses that are utilised in
them are capable of being drafted into many other channels,

The present arts of Qar afford the individual conseript engaged
upon releasing destfuctivc energy little opportunity of.
asserting personal hatred, display, courage, physical dexterity,
vainglory etc. deemed to have induced ﬁnr. It need not be
assumed that the institution may tn.a conceivable near future
fall into aheyince through its failure to employ these
1miulses but they invalidate' the argument for their necess ary
continuance which is based on the 1mmutab111ty of specified
forces in original hqman nature. War, with wvhose destructive
effects no generation of men has remained unfamiliar, is a
function of social institutions and not an expression of
natively fixed human constitution, Man's spirit of combat

can and has fbund'outlets other than patriotic slaughter,

Nor indeed can it be safely said that the present economie
regine affords the vast majority of men the opportunity for
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individual display of impulses deemed to have induced and
sustained.it, It is rather played upon in oﬁder to expand
personal predilections into universal generalisations, The
present industrial organisation which it would seem riucntly
flows from an original instinct of ownership common te all
humans finds its contradiction in industrial areas where
capitalistic organisation is not practiced, which indeed
exemplifies the proposition that "social customs arc¢ not
direct and necessary gonsequences of specific inpulses but
that social institutions and expectations shape and crylﬁallisc
impulees into dominant habi;s. *# The individual, who is the
. final value of all endeavour is born an infant and is subject
érom the first breath he draws to the attentions and demands
of others, These others are not Jth observers but beings
with organised habits and ways of behaviour which invariably
shape the desires, beliefs, purposes of those affected. |
Begregated collectives develop their own customs and prefer—
ences 80 that each of their‘creatqnts are rigidly sure of the
rightness and objectivity of their ends and standards, The
individual identifies justice with his habitual claims and
hence is not overscrupulous about the meqﬁa of attaining them,
He can have no objection to being drafted into any partisan
collective nt_ihe time of registry into the book of births
but once settled into a specific social framework he has an
habitually rishttul dislike for alternative design, 8o that
any new all-embracing system of recip;ocal ralationship'or

# J, Dewey « "Freedom and Culture® )
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men must appear externally coercive only to ﬁhose whose mental
habits are already embedded in the old texture of personal
reiationship and not at all to those still in process of
social formation, Every coercive state can only be coercive
of 2/3 of the general population and becomes coercive of the
1/3 in a matter of 25 years, in so far as it takes the educa-
tion of new entrants into socilal adult life with any dégreo
of serlousness, Coercion, or reversion to a new gystem of
personal relationship, has certainly been the outstanding
feature of the formation of the Bolshevik regime, but to.the
extent to which it succeeded in bringing up its children to
the appreciation of its guiding faith it ceased to be coercive
and became progressively a government by consent, while in the
eyes of the critical outsider it still figures what it was \
Lefore the majority of Soviet citizens were born, Itlis a
notorious historical fact that the inauguration of the new

. factory regime in England has been regarded by the free
artizan as an act of wretched inhumanity - it nov claims
unquestioned acquiescence of many an individual forfthe siuple
reason that he knows not differently, so much 80 that an
institution of alternative principles of 1ndustr1a1 organisa-
tion would meet with a»dotermined opposition by many 'boso-
poverty is a consequence of its maintenance, To assert
therefore that States are divided into coercive and those
governed by consent is to say nothing more than that men are
both adults and children, |

i
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"Basicaliy," proclaics Gaetano Salveﬁini of Harvard, #
"a conflict between two moral outlooks underlines the conflict
between the democratic and dictatorial philosophy. A totalie-
tarian regime demands the subject's total allegidnce to one
single authority", Manifestly, this is an overlapping and
fallacious classification, since it is inherent in any state
that it demands the total allegiance of all its subjects, and
that ro membership of an afsociation must come at the expense
of the subject's total and unqualified allegiance to a single
political authdrity. A "gvotalitarian" regime does not cévnr
any sphere of men in political society that is not already
covered by its organisational predecéssor, it simply re-
orders their relationship in a manner coercive of’scne and
emancipating to others. Becausé it is an organisation it .
neither takes away from all nor endows all, it neither inter-
feres with all, nor leaves all alone, nor does it create new '
liverties for sll, or abridges them, It simply re-arranges
the system of inter-individual give-and=-take upon a different’'
set of principles, which may be of higher or lower order but
which can be judged only by gheir interpretation of the ex=
isting state of industrial arts and hot by its impact on a
particular individual who feels coerced, A new system of
relationship such as reflects a.difrerent~syntpm of iqdubtrial
production would unquestionably impose disabilities upon the
habitual exploiter of labour, but what he fegarda as none
interference is a standing agency of ceercion in the eyes of

\ ® "Democracy Reconsidred®
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the exploited, In the modern democratic state freedonm is

the private right of ownership of the means of production; to
conceive the fulfilmwent of the habitually rightful regard for

these principles as a condition of freedom, the Altqrnative
of which being coercion, is to elevate them into an eternal
category which is obviously a misreading of economic history.
The world war with its upheavals marked a new turning
point in the philosophical conception of individual freedom,
From the traditional formulation of the problem as one of
personal reality and moral individualism, from its bolief in
man as free only if he obeys himself alone, man who in fact.
is constituted by right of nature in such a state of freedom,.
philosophical liberalism has moved towards what the American
legal philosophers often called "regulated liberty", ir the
present system of freedom can no longer be maintained by all
men being true to their individual moral certainties, so mnch'
‘the wofae for these moral individuals, - they must be regulated
if the desired system 1s to be préserved. It has ibindoned
the old concept of abstract individual and dilligently scought
- to intréduce a system of gradatioﬁ under the iﬁpact of spasms
throﬁgh'which the democratic state had passed, It is clear,
however, fhnt to qualify the principle, bf restricting 1tli
- application to some individuals, is not to save it, but fathei
to set it aside altogether, it is in fact to attempt to save
a.aystem of relationship, which the pure principle does not
tend to ﬁroduce, for those whose interests it safeguards,

4
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This is the inavitable conclusion imposed by the lattereday
trends in the~theory of Europe's eminent student of f{reedom,
Benedetto Croce. It accepts that "everything sound and prod-
uctive survives and {lourlishes either through survival of
free minds or through persistance of free habits™, but this
would seem to be confined to "thinking individuals whose
conclusions are transmitted into axiome and become articles
of faith and trusted guldes of conduct®, in fact this is how
"the educated and so-called ruling clusses are formed",

whose strength is "the strength of society as a whole",

Unfortunately apart from these torch-bearers of human civilise

ation there is "a large class who is indifferent to moral
*questioqs and to the problaqs of public life, devoting
neither thought nor attention to them and speaking, when it

: speaks; only to voice its satisraction and dissatiaraction in

respect of its needs and comforts®, "It is certainly not to be

axpected that truth discovered by thinkers should be easily
carried down to the massess But we must do our best to
educate them and bring them progressively 1nto'harmonloﬁa
sccord with the educated, Whenever this is impossible the
nasses must be handled with political wisdom in order to
prevent them from ruining civilisation", Having qualified
the general proposition that "human ralatians based upon
violence, or what amounts to the same thing, authority, aro
barren" by the proviso that "whenever we are speaking of the
need of fresdom we are thinking ltrietly and oxclualvexy or '

ways of facilitating thc activitiaa of people who aro ln.no

I

ek
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way subject to childishness or ignorance or the like",
Croce has broughﬁ traditional liberalism down from the
Heavenly City of natural law to the common playground of
ideas struggling for universal acceptance, And if th§
logical consequence of whap Jacques Maritain termed the
“dgvinisation of the individuall of the 19th century was
the rejection of scientific objectivity in patterns of social
organ;sgyion, the theoretical and practical disappearance
of the concept of common good and the abandonment of the.idea
of authority, the single major contribution of 20th century
liberal was the thesis that only that soclety is free in
which I am free, and any road that leads to a soclety in
which I am n&t free is a road to serfdom,

Scope does not permit discussion of principal bohnoptians
of freedom which have enriched the subjéctive 1d§alist litorlf

ture on freedom, Internal reality; unity with Godj} ability
to live spontaneously; obedlence to moral law; tranquility _
of mind, arising from opinion that each man has of his safety i

|
(Montesquen); absence of obstacles to the realisation of
desires (Russell)}; moral equality (Beard); man's complete

harmony with his eculture (Franz Boas) —are all grounded inm
certain precdnceived institutional arrangemqnta. They do not
Judge 1nstitutions (habits of mind) by their ability to maine
tain and satisly the ma;n_prerequisiéca of huuman neceasity
but purport to find formulae for individual relaticnship,
previously‘andowed with eternal vaiid;ty. They all concnivc‘
libérty as a separate category, as a moral principle whose

e | o NG A
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chastity can only be maintained by'permaneﬁt seclusion from
"gconomic and none-moral systems®, While asserting that
"systems of economic organisation have nothing to do with
spiritual and moral life"™ and that "liberty is nét dependant
on any particular economic system“thlysees in the "founding
of equalitarian économic order", without reference to freedom :
or consent "the inauguration of unfreedom and immorallty",

"The perversion and abandonment of the ideals of freedom
writes Croce is due to the whole spirit of Bismarck combined
with the theories of the influence of Marxian socialism.i
It would seem that if man is free only in so far as he acts
‘upon his moral certainties, men imbued with this spirit of
Harxlan socialicsm musﬁ find freqdom only in a system based

upon that morality, on the other hand, the ideals of freedom

\

can not be re~established unless men imbued yitﬁ Marxian
socialism abandon that spirit, in which case they find freedom
in defying their moral certainties, However, ;et us extend
charity to this logic, as we must show it to the emotions
which beget it, since it is manifestly struggling to obtain
authority to teach socliety the idea that "all authority can
have no status of morality", ‘

The problem of defining freedom cannot be found in
clarifying the relationship between the desire to act and tha
power to act, Taken in this form the propos;taon-that freedom
lies in some ratio between our desires and our capacity to E

satisfly them, between what we intend and what we can achieve
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can only provide a starting point for a further survey of the
problem of individual freedom, 'For this formula would suggest
that he is really constrained who fails to achieve what he
believes to be possible or that the contented man is free

because hls powsrs are adequate to his desires., This forsula
says nothing of the relationship between his conception of
what\islpossible and what is objectively possitle, nor of the
moral quality and the possible outcome of his act, For it

is true that although no one cén seriously desire what he

knows to be beyond the bounds of possibility, he can QQslfe

the lmpossible, or he can desire to do something which though
possible 1s destructive of his own and that of others'ability

to achieve the possible, We cannot speak of man as unfree
bacause there are many things he is unable to do. We do not
ggeak of him as being "unfree" to 1lift mountains, In ita
primary common sense meaning freedom refers,ﬁes&ﬁively to the
J absence of some more or less aimormal interferences with i
acting in some normal way in which the individusdl wagld other- ;
wise be able to act, Reszl freeddm‘conaists not in an 1na§1nary |
independence of the laws of nature, but in their recognition

and in their uninterrupted spplication to our ends., This

muist be true of laws of external nature as well as for those
which govern the physical and mentalllife of wen themselves,
Freedom of ghe willlthurerora mo&As noth&ng‘bnt the_c&pgcity

to make decisions with real knowledge of the subject, whils
tﬁe mweertainty, founded on ignotanée,  ich secms %0 nake an
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arbitrary choice among many different and conflictiné possible
decisions, shows precisely that it is uniree, that it is con~
trolled by the very object it should itself control, Freedom,
therefore, consists in the control over external nature which
is found on knowledge of natural necessary, The inclusion of
necessity in the definition of freedom as residing in the
adequacy to our purpose of our powers, opportunities and
means, its opposite being the experience of restraini, has

all the merits of scientific objectivity, Whatever men desire,
severally or individually, i1s either objectively possible or

. objectively impossible. "Objective™ here is used in the semse
that whatever the individual considers is independent of the
process of consideration and his acts of observing and thinking
makes no difference to its If freedom is real it caunot be
subject to variations by chunge of individual mowledge or
ignorance of the subject. It must be rooted in the objective
nature of things, Unfreedom which is not felt can still be
unrfeedom when ﬁhe absence on constraint depends upon absence
of desire to do what is normal to man, but which has been erad-
icated in the process of growfh to maturity., Man can be
brought up to regard large bodies of cultural heritago as
unnecesaary and harmful and so be free Irom the desire for
them, This freedom is as abnormal as a freedom which 1s built
upon false belief in his power to achieve what he has been
ﬁhnusht to desire, In short it is not tﬁe mere absence of
power relative to his desire that creates the prohlnl of iree~

~
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dom, but absence of power relative to real desire, which is
the kind of desire that depends on the recognition of
matverial necessity. 4 :

The first men who separsted themselves from the animai
K;ngdom were in all essentials as unfree #s the animals thewm=
selves but every aava;ce 1n;their méstery_vver external.naturi,
every impossibility rendered possible, was a step towards
freedom, Bince the close of a period of earth's history which
geologists call Tertiary period, human beings by the ¢o-opera-
tion of hands, orgaﬁa of speech and brain, became capabl§ of
executing more and more complicated operations And of setting
themselves and acnieving higher and higher aims. Mastery
cver nature widens man's horizon at every new advance, in his
centinual discovery of new, hitherto unknown, properties of
natural objects, As he is igarning to unde;étand these
natural laws mere Qorrectly and gets to knpk both the more
immediate and the more remote consequences, natural aﬁd soclal,
of his acts his freedom grows, As the steady pieaaure ef

“science and technological advance beats the cenditions of \'
life mercilessly onward, and Reepsf@rover changing the ocdnomic
landscape and with it the contours of society, men finds hin-

- sell ever freer, i |

Iy is clear that no form of thought can enjoy a mere
complete relation to its soclal setting than & self-developing
conformity to this historical process, Man must organise.
bis thought upon thé‘realluatian that a formative process

¥
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pervades nature of which be is a part, He can only understand
himself by viewing himself as a part of a system in which a
dominant formative process organises an organic hierarchy of
such processes, Distortion and maladjustument in.the'develop-
ment of man must represent disturbances to this hierarchy,
Today sclence enables humanity to scfutinise-the sources of
nis ideas, If an idea is incompatible with the established
fact man becomes a permanent victim of an illusion, and must
follow 1t at his own peril, This unity with the socially
racognised facts of science neither sees nor promises etarnity,
1t is simply the continuous development of life by truth,

The individual's concept of hiumself must be based on the norm
of 11fo at this stage, that is, a géneral norm to which the
specle conforug in so far as it has not been distorted by
zpeéial features, The conception of such norms implics that
there exists one general form of development characteristic ‘
of the specie in every perlod, so that man becomes mature
througﬁ his racogﬁition of himgelf as a component part in the
syst;m of nature and the developing system of coumuwnal iife,
This knawledga comprises realisation of the fact thatl in the
course of development of his community he is h;mself led to
facilitate its general development and himsell, He seeks to
identify and facilitate 1t and not contrast hiuself to it
He welcomes devalopmnt., unlxke ths digsoclated man of the
current capitalistic civilisation, who rearu it, subatitatinc
the pursult of ideals which he seeks to rogard as universal
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in their scope, He does not lose awareness either of the
diversity of nature or of the limitation of one's own nature,
yet he walkcs the human path unburdened by principles of -
eternity., He relles on mental processes vwhich are themselves
examples of the process forms ‘of nature, he seeks to think
naturally in conformity with nature, casting saside atetic
forams which purport to assume the exiétence of unchanging
entities, and remains perceptive to the fine adjustuent of
c&ntigping dev§lepment. With him these statle concepts
obstruct the recognition of the sequence of developing forms,
He says that truth is 'that which facilitates developmeat and
. that the false scomer or later frustrabés it. The conviation
of a universal formative tendency is 6na which satisfies this
eriterion of truth in a comprehensive manner, It cannot
stifle development but leads thought on to discover tﬁe;ﬁ :
special form of his own development, it leads him from thought
to action which facilitates development, While the private
gwner designs fictions to satisfy the roqn&remanta of his |
dissoclated peraonal*ty, the unitary'man's knowlad e of the
univeraal form of process provides hix with a oriterion in his
andeuvour to find his own rele in aociety ¥hile to the
ldaalist the expexience of freedom means the power of the
wind to choocse a path sontrary to process of the rest of
nature frasdom, and for him to accept the conception of the
natural necessity expressing itselfl within hiz cwn act of ‘
choice would nmean @ renounce his individuality, te the

/
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unitary man freedom means the power of the subject to choose
not arbitrarily or in opposition to the course of nature, but
in accordance with necessit& in nature. This does not imply
compulsion or restraint, nor determination of mechanical
casuality, but the continuity of form in natural processes,
‘This conviction allows the 1ndiv1dual to recognise the univér-
sal formative tendency operating in his own mental processes

and hence the necessity within the exercise of freedom, The

discovery of freedom is the acceptance of the material economic

process, The universality of the formative process, once
recognised and accepted, opens before man the opportunity of
continuous emancipation. In this sense it would be impossible,
" to speak of man as "free of 'unfree", If mankind reached ﬂ%a
stage when it could consider itselfl totally‘rree, it would
have reached the point ihere no further progress could be

hoped for, Freedom is here esentially relative as it is limi-

ted to the recognition of glven social and economic foreces and

the forms of their application, which exist only at a particue !

lar epoch and 1s in 1ts nature transitory. Anyone therefore
who sets out to define final and abgolute system of froedom

can bring home little more than comwonplaces and autobiography,

For that matter there is absolutely no need to be alarmed at
the fact that the stage of freedom which man feaches,ia as
little final as all that have prec&eded it, Freedom and
restraint, like all concepts which are oxprgssed in polar

opposites, have absolute validity only in an extremely limited

g SR
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field, but as soon as we apply the antithesis between freedom
and restraint outside that narrow field it becomes relative,
so that any attempt to apply the measure of absolute immutable
freedom is in fact a clain to infallibility,

It is cleér that nature cannot be restrictive of human
freedom, since what is really iumpossible cannot be regulated
and abolished by human effort, But when the impossible becames
possible but is rendered impoaéible by unsuitable human
arrangeménts and organisation of human effort,them we can speak3
of the prdblem of freedom, It is only when men are prevented
from realising their productive potentialities that they are
said to be deprived of freedom, Uen can prevané one another
from achieving their purposes, even when they are objectively
possible and so limit and destroy one another's freedom, Th; |
struggle for freedom therefore is never one aéainsﬁ nature but f
an inter-individual struggle, The solution of the problem ’ 'i
of freedom must always depend on the alteration of the rolatiom{
ship between man, Mere increase of human capacity does not ‘,g
increase human treedom unless accompanied by a corresponding'
change in personal ralatiunahip to allow the unfolding of
human power, Every humaﬁ invention increases the field of
. objective poasibility, but without altoring the conditions of fg
effectivo action it widens the gap between what can be intended
and what can be achieved and so diminishes freedom, The ine
crease of scientific knowlddge since the beginning of the |
Industrial Revolution has imsensely increased the range of {

]
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human possiﬁility. HMuch that is possible today was objective-
ly impossible a 100 years ago. This increase in human
possibility can be shown to have been relevant to freedom
only if'the character of personal arrangements can be shown
to have grown concommitantly, But if human relationships are
'not adjusted to a growling range of potential achievement,
political and legal institutions must hampor these product&vo
powera and the abridgement of freedom must necessarily be

the case, In the last 150 years of the new industrial regine
humans power of achievement has grown élong a sharply rising
curve, Yet his ability to avail hiuself of what is afforded
by the expanding forces has at no tie and at no point kept
pace, 80 that although he is absolutely better off, the

ratio has been progressively lower, owing to the absolescense

and wastefulness measured against existing level or productivo :

power, The insistence on the absolute improvement in human
conditions which provided the staple of the philosophy of the
well nourished in every age is of no scientific significance,
The comﬁon man can hardly find consolation in the lmowledge
that his fathers were more frequently and more thoroughly ‘
hungry and that they were called upon to risk life and limb
in wars, blbodior, more prolongad‘and definitely less just,
The acceptance of optional freedom must translate itself
| into recall of 1nat1tut16nn1 arrangements that have grown out

‘ of touch with the material changes of society, and modernisate
jon of those whieh have grown mischievous through absolescence

|
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by which again, must be understood not their degree of anti- -
quity but competence to answer the dictate of current achieve-
ments, The institutional system as it now stands comprises
elements of older date in response to the iumpact of conditions
~which prevailed then and the resultant superstructure of law
and morals hag not been seriously disturbed gince thens The :
industrial arts which condition human life have been changing,
progressively and at an ever accelerating rate,:while t the
imsutable rules of relationship, principles of law and moraly
have continued to embody the‘habita,of'thought of a bygone age,“;
Thus put, the idea of freedom is essentially a hiatoripa1 
concept, There was Christian-feudal freedom, there is the
Bourgeois freedom as well as prolotarian‘fraedﬁm. Not one of o
them can claim absolute validity, but it is true that a system :
of freedom which contains the maximum of durable element is
the one which, in the present, bases human conduct and custom
upon the disinterested interpretation of the most exact and ‘
comprehcnsive knowledge attainables All former theories of
freodom were product, in the last analysis, of the economic :
stage which society has reached at the particular epoch, and |
as society has hitherto moved in class antagonisms, system of o
freedom was always a class freedom, it Has either justified
‘the domination and the intérests of the ruling class, or, as
‘soon as, the struggling class has become powerful enough, it
has represented the revolt against this domination and the
future interests of the oppressed, That in this process there

| -
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has been on the whole progress in freedom can not be denied,
but men have not yet passed beyond class freedom, A really
human freedom which transcends class-antagonisms and thelir
legacies of thought become possible.only at a stage of soclety
which has overcome class contradictions, The existing system
of soclal relationship, viewed historically, is the product
of bourgeocis-capitalist method of production, which displaced
the feudal order, It substituted a system of local privileges
and those of rank with a system. of rrge competition, free |
movement, equality of rights under which alone the capiialitt.
method could expand, But Just as in its time manufacture came
into conflict with the feudul fetters of the guild so now the
large~scale industry comes into conflict with the limits in
which the capitalistic method of production holds it confined,
The new prodﬁctive rorcea‘havg already outgrown the capitéliu—-
tic form of using them, and this conflict between produbtzwe :
forces and the modes of production must of neéeasity project :
itself in the minds of men who directly suffer under it and
whoae‘syatem of freedom is nothing but a reflex of the canf@ict{
in fact, There is everywhere, among the:wagofworkara for 11!0,?
4 diatinct from the temporary wagee-worker before the uociﬁl«
isation and concentration of means of production in the hands
of capitalists, the pervasive sense of 1nsocur1ty, the sense
of failing Opportunitiea and of unavailing faith, that ensendcrn
fear- that chief enemy of liberal-democratic values, |
It is obvious that the problem of freedom in a rapidly
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changing soclety is one‘of‘highly coumplex economic dynamics,
A dynamic theory ofwfreedom therefore merges into general
dynamic economics and cannot be developed apart from considera-
tion of economic structure and human processes aé a ﬁhola, and
of the current speed and prospective amplitude of technologi=
cal change, Traditional liberal thought in terms of negation
of the governmental is no longer of immediate practical intere
est except in countries where population is scanty and pro=-
ducpive resources abundant, The desideratum of a rationally
and socially optimal policy of freedom is to sacure'thaé body
of legislation to operate av&ilable production resources at
the point of maximum per capital output,

Output may be defined in physical torms or in terms
inclusive of physical wealth, SQrvices and leisure,abr sone~
what subjectively and indefinately, in terus of we;fare. This
concept of optimal freedom and iﬁa correlative optimal standpf
ard of life may be criticised as being merely conceptual,
incapable of seientific i.e, quantitative treatment, While it
is true that statistics cannot as yat‘approximate quantitative
treatmeﬁt more than distantly it doés'not'follow that'adequato=f
basis, data and statistical wmethod in the form of reliable
indecis may not be spplied, It is doubtful whether material
-welrare due to the consistent use of all available energy-
resources would submit to exact statistical formulation, but
it is clear that fallure to use the available and'recpgniatd‘ 
potentialities must result in a propcrtianata reduegion gf- if

i
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material welfarve,

It is also evident that the state of technology is of
the nature of a joint human heritage worked out, held, carried
forward and made use of by those who live under its impact,
The material appliances of industry, the natural resources,

~and the material equipment are indispensible to its aonduct‘
and 1t is only by thé unimpeired use of this apparatus that
modern industry can be sustained as a system of mechanical
process, 8o that any one individual or group of individuals
who has a discretionary legal power to withhold any part of |
the necessary industriel apparatus or mgterials from the
current use will be in position of enrnraing underemployment
and by so much make the industrial community less free,

That the mechanical 1ndustry of the current era is
inordinately productive has been made evident at the tinme
when a great part of the inventive f&eultieg of mankind(haa
been given to the arts of destruetion. Yet in tines of peace

the 1ndustria1 plants of all ma jor industmial regions in
Europe and America have been running idle or half-idle or
working increasingly short of their productive capacity be-

cause any increase in production such as to employ more wcrk—i‘)

men aad suyply the goods naeded by the cammunity was not
bringtng an increased net~aggragate income for those who
controlled the 1ndus§ry¢ The rate and valume of output was
regulated with tha view to what will yield the largest net

return in terms or price to the hus;nasa men who managsa tha?f'ﬁ

* industrial aystemﬁnot to the w@rking capacity 6: availabl&
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resources, equipment and manpower nor ﬁo the community's need
of consumable gooda. Whether in a community not oresnised on
the price syatem, wihbh inveatment #nd busines~ anterprise with
an eye single to pecuniary gain unemploymant of availshle
induatrial plant and workmen can be totally avoidad i+ perhaps
8 hzzardous topic of apecwlation, but a 2light deprea of
raflaction will bring out the feet that” a certain vétﬁable
margin of unemployment of manpower anl materizal fa unavoidabhle
in the existing aystam, and that it ia busineas exivéncie3 that
dictate this restriction of output which ia puahed to the limit
of capeacity rarely and intarmittently. The result ia an ever-

: inereasing volume of waste, di-aenaion, failure to uaa the enargy-
reaources throughfout the whole indusatrial ayatem with the due
working of which the meterial welfares of community iz unreaer-

vadly bound up.

A charactaeriatic feature of the modern irjuatrial ragime -
is the deatruction of goods to raige pricea, the continuoun
ohatruction of fraes exchange of gooda across atate frontiers
in order to protect certain apecial interéqtq.AAtypical example
of reatraint of trade is the protective tarriff the e°fact
of which is to keep the supply of & foraign commod ity down b
and thereby keep the price up and a0 brin% reagonably aatiafactory
dividends to tbese 9pacial interaata which deal in the protacted
articles of trade at the coat of the underlyine community. Of

essentially eimilar character sre exciss amd raverue ~tampa and

other numerous regulations
to the same purpoae,
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although they are not 2lwaya deaigned
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It may not be unnecessary to add the axiomatlc corollary

of this businesslike control of industry- that most conspicuous

and materially futile practices that are involved in its
conduct, but indispensable because it is the whole end and

substance of business enterpris§3 the voluminous apparatus
of salesmanship. The production of goods with the single eye

to profitable transaction of purchase and sale hag brought

about a needlesa multiplication of traders and shops, wholesale

and retail, sales-agents, land-agents, promoters, dealers,
attorneys, brokers, bankers and bona=fide speculators who

have no ulterior end of industrial efficiency to serve, but

all come in for a handsome portion of the community's aggregate |

income, All this wasteful traffic in salesmanship 18 using
up productive forces, premises, transport and communications,
legal, administrative and artistic trqininéjwitﬁ nothing
better to show for it than increased cost of living- the
chief scurce of perennial hardship and discontent anong
the underlying population,

To this canoept of optimal freedow as system of individual
relationship based upon the recodnition of material necessity
two important objections suggest themselves, and must be met,

Firstly, it is that this concept unduly emphasises the necessity

i to facilitate material progress and disregards the cultural
development of man with which his freedom is unreservedly
bound upe fhis is a legitimate argudent and its leglitimacy
becomes more evident as 1t 1s‘rteiaed that the government of
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industry by business men for business ends has counpletely
absorbed all vehlcles of culture with similar results of
frustration, underdevelopuent and decay.

It is clear that the cultural progress of any glven
community is safeguarded by the free and unhampered nssimilaw
tion of thoughts and ideas expressed by any individual who has
a message to gife. 80 that in so far as a pdrtion of that
conmunity is prevented by thg pressuya of economic circune
stances from active contribution to the devolopmént of cul~
tural life, the community is by so wuch poorer, How much the
semi-literate masses of the capitalist'damocratic state’could
have contrituted to the enrichment of national treasury can'bo
deduced from the impressive gallery of men of science and\art
in contemporary Russia, who can not make the proud boast of
literate parentage. _ '

' The elevation of cultural and literary standards among
the more backward strata of the population cén be affected by
the constant drawing of the attention of the masses to the
high achievemanta of thelr intellectual betters and not by a
steady_vulgariaation of the cultural matter ﬁo suit the taste
of its most inarticulate consumer, This state qf things would
reasonably suggest that the control of the cultural system had
best be entrusted to men skilled in these matters, It should
seen reasonable to ﬁxpect that the task of diffusion would be
~entrusted to_maﬁ expariencedfin the ways and maaﬁs of culture, .
men who are in the habit of thinking about its presentation
in such terms as are common among those who write and thinlk,
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The cultural output of the community is bound up wiéh the due
working of Quch system, which depends on expert knowledge,
cultivation, and disinterested judgment with which it is
adminisﬁere@. S0 that accordingly it should have seeﬁed
expedient t§ entrust its aduinistration to authors and wgitera
rather than £o business men, slnce the cultural system does
its work in terms of intellectual competence, not in terms of
price, and since the intellectual has to do with cultural
worth and the business man with the mechanism of the market,
Howevery, the discrétionary selection and ébntrol in all
that concerns this purely intellectual system has come to rest
in those persons who are coummunity's most skilled masters of
finance, Wﬁile it is evident that the advance of culture is
‘unmaﬁageable by business methods, the control of the buaiqass«-
man grows wider, more arbitrary and more incompatible with the
common good, Business, shorn of its aOphistic;te& and devious
superstructure, is pursuit of profits, and profits are to be
had from profitable shows and films, and profitable shows and
films are those which flatter, tickle and lull, It is avidanf
that the private gain which the businessman comes in for by
- this managemant entails & loss on the rest of the community
who may have, otherwlse availed themgelves of much worthy
matter, However, the businessman finds apology in the eantun-
tion that his place in the economy of nature is to "make
i@neyﬂ and not educata; and that'ha is serving the community
at large, since he gives them just what they want, It is no
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accident that 90§ of Anglo-American studio space 1s occupied
by leg-showing, crize, and sublimated distortion of social
realities, |

- The systen of free competition, equal opportunity and |
free expression which is contemplated in the liberal point of
view, assumes an indvatrial situation in whiech the production
and distribution of cultura; matter goes on freely by itself,
It has, of course, always been recognised that the press anﬁ
entertainnent 1ndustry necessitated larger units to make them
more proritable, but these units have been conceived to be
working 1ndependent1y in a mauner that by a free cOmpatitian
they would keep up the cultural afandard of the.community. :
- This aasﬁmption of course never has been aitogether sound at
any stage of 1hdustr1a1 advance, but it had the semblgnca or
truth as late as the eighteenth céntury, If a newspaper
persisted in perverting realities 1t eventually lost its
clientele who reéad another organ set up by a rival band of
literateurs, Ag it runs today, according to the new industrial |
order created by machine technoldéy, the cultural advance
of the community is not so well served by shat is assumed to
 be the loose corrective cqntrol exercised by,tha competiﬁiva i
market, The current periodicéi'prsas is tﬁe ﬁrOperty of a
handful of syndicates, and is primarily a Pusiness proposition
and an instrument of advertisement not a cultural vehicle,
The newspaper chain, such as Hearst, Scripps-Howard, danno%t.
. Paul Block, the powerful press-associations such as Associated
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Press in the United States; Beaverbrook, Camrose, Kemsley and
.Rothermere press trusts are the outstanding factors in the

western world, The freedom of the individusl, or a group of
enthusiasts for true information and enlightenment, to start
a daily newspaper in competition with elther of these giants
1s as real as their freedon to enter the field against I.C.I, g
Freedom of the press means here primarily freedom for the
possessors of the means of production, the owners of printihg
machines, the newspaperlpub;ishera, and editors, the masters

of the radio, the propagandists, the backestage manipulators

of opinion, invariably bourgeois-liberal opinion, the mildly-
imperialistic Christian gentlemen preaching devoutly peace and
status-quo, who recognise no virtue other than private property
and no falling so grave as being "uhPAmerican", or "un-Enali;h",
who jointly occupy all the strategic passes leading from Truth
to the castle of mind, The owners and publishers of daily
newspapers strive to make their product saleable as may b@,

and therefore edit all iteus of news, comment and gossip with
a view of cahcilipting the largest number of consumers, The 1
incorporation of accurate information mwust always be condition~
ed by the primary necessity to meet the tastes of the largest
possible body of people, which can be achieved, among other
things, by saying nothing which may offend the prejudices of
‘ﬁhe ignorant, the fancies of the uninformed, and the sensibili~
ties of patriotic countryyan. ‘The successful writers are not
those who have greater mastery of facts and skill or_oxpositlun,k
but those who amuse, without being funny, who‘can "rub-in

-
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gently", while giving the appearance that the views expressed
are only a reflection of what the general public rightly hold,
All this'bffers a living wage to inferior journélism since
serious entrants into the profession are discouraged from the
temptation of dealing with zffairs intelligently and truth-
fully, and must confine themselves to the poorer periodicals
of sméllar circulation. This necessity to adapt the vehicle;
of ;nformatidn to a moderately low average intelligence of the
masses sets a tone in newspapers that has become the most
distinguishing feature of the capitalistic press, a tonc.of
chil&ishness, vulgarity, "scoop¥-sensationalism and sickening
insincerity, that teachés nothing,and4helps to unlearn evéry~;
thing that a world catastrophe might teach,

The second objection that suggesté itsell to our mind
is that this concept disregards a wide range of types of human
behaviour, ascetic, self-sacrificing, 1dealistic,.masochiatic'
and sadistic, none of which promote development, but which are
. known to be strictly characteristic of modern man, BSeen
against the criterion of maximum material welfare mens!
numerous activities such as mass expedition to the temple of
Buddah or to fhe Holy 01ty.of,ﬂecca, the observance of the
Sabbath, love of home and attachment to one's habitat,
patriotiam‘and other habits of mind bw\which modern man lives
and dies, are so much waste since they promote nothing in
terms of material output, Nen may prefer humble life in

Aol

familiar surroundings rather than be shifted to foreign lands
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in tﬁe process of creating optimal population,\prefer their
own trade than be coerced into jobs dictated by the necessity
of rationalisation of world industry, indeed prefer a morning
in bed to another saving certificate, suicide to‘an uhpalat~
able life, Behind the principle to maintain life lies a"
compléx of hﬁman tendencies which do not promote progress,
and therefore any theg:y that does not assume them for what
they are bub examines them with a yardstick of utility is
dangorously_alien to the realities of earthly existance,

Tﬁat man does not live by bread‘alone, that the stoiy of
mankind can be vold as a continuous movement from bare
existence to a rich and veried life, in which mere pursuit -of
. physical satisfaction is progressively displaced by none
physical acts, is a commonplace which mariﬁs no répot&tion.
The law governing the volume of non-material output must at
all times express the marginal utility of con:umption unit
and varies from one territory to another in so far as the '
task or turning nature to human purpose varies everywhere,
There is no quarrel here with habits of thought which do not
increase output but those whieh are maintainod to depress it
beyond the.level of the now accepted standards of a _balnqcod
diet, hygiene, education and specimen budget habits whieh!'
in fact, undo, directly or 1ndiructly, immediately or at %
remoter point, what man must be and possess in virtue of hiél
humanity. That men should abandon production after a five

hour day vork and go to a football matoh is an undarstandablo
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human desire to the effective acceptance of which the pro-
ducers of all the lands should strive, but that they should
deprive each other of the legitimate rruits of their long
labour as a consequence of habits of mind induced by a
discipline of an earlier age, is a phenomenon that invitesg the
re-examination of these habits, ‘ !
It has becoume a matter of tedious commonplace to say
that modern industrial regine requires the co-operation of all
lines and spheres of human activity, and that it can not be
confined within national frontiers oxceﬁt at the cost of des~
troying its potentialities, Modern state of production with
its requirements for speclalisation, different resources and
climates can be carried on by ho ainglé country without cone
stantly drawing on the resources outside its national rrontierl.
It no longer runs on national lines, nor takes account of
political frontiers except in so far as the national ﬁollciql :
deliberately impose these frontiers on the working of trade and
industry, Isolation and gelf-gufficlency can only mean loss
of efficiency and productive effort, The effect of such re-
gulations for state ends is on the whole detrimental to the.
orricient working of the 1ndustr1a1 system under modern con-
ditions, and thererore serves to deprens man's status of
material life, No nation can be 1nduatr1:11y aelrbsufficiant
except at th. cost of foregoing some of the economic advantages '
or‘diviaion of.iabuur which modemn 1nduatry'enrorcea, so that
all these devices of interference with trade and industry are

-
§
i ' Ly

| S




-

100,

unavoldably a hindrance to the material interest of any people
~on whom they are ;ﬁposed except to those on whose behalf they
are introduced. \ |

As & spiritual trait in human nature patriotism had an
essentlalAfunction in primeﬁnl soclaty."When humanity lived
in small and close groups the necessity for "subordinating”
individual interest to the common good was a prime condition
of their survival, Solidarity of sentiment answered their
naterial interest, indeed as it sﬁill does with a commun1t§'
placed in somewhat siuilar conditidns. With the advance of :
the industrial &rts, and the appearance of ownership and social §
stratification men's_material interests ccase to run on lines

of" group sblidarity. Az the rights of property begins to have

effect, disparity‘aets in unt;; commmity of matevial interests |
is being displaced by private.sgin and preference, 8ince | »
rules of ownership began to govern the economic relations of :
different members of the groups, the materlai,cencern of the
whole ceased to be a matter of undivided joint lntOrcsp; It
would seem that with phe appeayrance of divisions and categories
of persons, direct interest in the maintenun¢e of the pntfiot1p<
community would fall into abeyance and group aolidarity'iould
becqme obaolescent and disserviceable, excepe in so far as
more than a proportionate share in any preapectivu gain rraa
Joint enterprise can be expeoted. But te one of the graups
within the community an:oying the rights at praperty the pre~
servation of this sentiment would be beneficial so that_it ggn,;

o R
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be counted upon to induce the underlying element to pa}ticipate‘

in group solidarity by continuous appeal to thoze forms and

symbols of groups éolidarity that stood over from the tiue when

they had an unmistakable functional meaning, Throughout the
subseqﬁent history of national collective,1nst1tutionaliaed
patriotisﬁ works as a standing agency of differential gain to -
the propertied section of the community; .It is only necessary
“to reflect upon the nature and history'or trade restrictions
and other devices of naticnal 1ntegr1ty to be able to aceept
the proposition, that the modern natlonal organisation is of

no material interest to' the comnon man, whatever moral or

. aesthetic satisfaction he may derive from its continuous maine.

tenance, It yields him no substantial advantage commensurate

‘with the cost involved in any endeavour to preserve or increase

~ the state power or to extend its dominion, with which modern
civilisation is not entirely unfamiliar,
‘ In this attempted degeription of the orisin of the State
there is nothihg novel, nor need there be any new canstruettan
of the theory of State since contemporn?y ejenta-have done
nothins to disprove its validity., The most serious ob:ectian
to it, when 1t As not in the service of those who wish to

believe, ‘is that if the events of present-day Europe bave '
- shown anything it 1a.tﬁe‘atrangth of national sentiment among
i§? pooples)a.phenomgna whieh should gd a long way to prove
man's material interest in the national state, "The doctrine

|

|
%

of class war pretends to be the result of seientific analysis?

‘says a contemporary writerj# it 4s nothing of the sort. Por.u;%

# A.D.Lindaay - "The Modern Democratic atatqﬁ e
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if it were widely believed, men would cease to obey the govern4i
ment and a revolution would ensue”y : !
The logical value of this argument need not be contested; %
its imbecility is evident from the fact of its conclusion
being used as major premise. But its assumption is instructing
since it postulates that because the beople believe their
govarnment to be representative of their needs, the government
is de facto $o0, which is analogous to saying that a man drink-
ing strychnine is performing a gainful act if he believes he
‘ds drinking whisky, or that all wars are just wars since all
participants invariably think their case is just, on that,
one could use an endless amount of analogies, education for
nationalism is intyinsicelly good because most peobie prefer
their omn history to theavulgarbragging of other nations, It
is clear that four distinct possibilities present themselves
to our analysis, That a social phenomens exists and people
are conscious of its existence (private property), that it
does not exist and is not generally believéd to be existing
(equality), that it does not exist but is assumed to exist
(race) and that it exists but i1s not universally appreeiated,
This final possibility is clearly overlooked although
it is clear that 1n the absence of two indepnndant gsystems or;
oducahian to cator "and reflect the needs of both economie
arouping within the state (such as exists to a limited extant
,1n,Palestine where trade~union socandary schools exist along~
side with the "general® system of Government education) there

-~
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A
can be but one single frame of reference, that which is pro-
vided by the dominant interest within the national state,

The whole gstrength of this argument seems to rest upon the line |
that the national state having disciplined its human material
to the realisation of their unity with the state, seeks validity
for its axistqnce 1£M1ndiaputable fact that men widely believe
in its utility. -

Modern patriotism is not of the essence of human life, it

S |

48 in the nature of babit, induced by eireumatancés in the past
and handed on by traditions and 1nstitutiona1 arrangementa T
into the preaent. Needless to say that it is not an inborn
propensity nor a hereditary trait, but & product of habituatian.
As observed in operation among modern nations its principle |
voharactaristica are its spirit of emulation and animosity. , j
Its aim, if it is proper to speak of it as baving an aim, 48 a :
differential, as against a rival which it pre-supposes and ;
without'which it loses its cementing nlomanta; It iz not
primarily concerned with material wellbeing although it 1s of {
cburse not ageinst material betterment, Maﬂ imbued with this 0|
spirit of partisan solidarity finds great satisfaction in such
matters as physical magnlitude of his country's area, the number %
of its population, the size of 1ts towns, and many other things
to which men collectively or severally contributed nothing and
from which they derive no advantage, The patriot is firmly
attached by ties of loyalty to his national estabiithapnﬁ.
which he identifies with the land in which he lives, and 1s
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Proud of the notable exploits of his consplcuous predecessors
and magnifies their notable exploits somewhat at the neglect
of the conditions of life among the human material by the use
of which the great feats of the ancestors were achieved. He
is glad of his association with some of his compétriota who
achieve rits of gallantry in the international rrena, Thelr
possession of territorial rights and business prerogatives in
the outside world 1is 6: sentimental velue to him end enyﬁ
abridgement of these national preferences or insult to their
persons will invariably be met with his righteoua 1ndignatlon.
and he will heartily support the various private and public
esteblishments the gains from which may go to the investors
and business men, engaged in these enterprises, while the cost
incident to these adventures is borne almost whollyfby him.

There 1s indeed no reason why the common man should not
take pride in things that are not of his concern, except that
by the same mental process by which he is able to love that
which 18 not his, he is able to fall to care for that which
is his. That the status of all other producers in allen lands
is a condition of his own material well-being is too obvious
to need exhaustive comment. Patriotism lives on hostile
comparison, works in mutual hindrance and jealousy between
nations, it hinders intercourse and traffic that would serve
the material and cultural well-being of ell; 1t makes for
national jealousies and international hatreds and cultivates

a general atmosphere which fecilitates waers and without which
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wariike enterprise might hopefully be expected to disappear
out of the scheme of human experience, Patriotiem is not a
habit that facilitates development, it sustains divisions
thet are unnecessary to the process of development of men, and
its continuous pursuance must constitute a standing agency of
unfreedom for all men., Like every other habit of thought
which is incompatible with the socially recognised laws of
development, man must follow it at his own per;l. As, indeed,
he does. But patriotism like all forms and préduota of
consciousness cannot be dissolved by mental eriticism, by
resolutions to abandon this or that fancy, but only by the
practical abandonment of the actusl social relations which
give rise to this suicidal humbug. Only then will the
separate individuals be liberated from the various national
and local barriers, be brought into practical connection with
the material and intellectual production of the whole world
and be put in a position to acquire the capacity to enjoy the
full and ell-sided production of the whole earth.



CHAVPTEL IXI. THE EIGID' TO VORE,

The moral wisdom cmbodied in the Amerdicen Constitubtion
1s that "liverty is the power to do whatover does not injure
obhers.” Every men, it thought, had the ri@m to cnjo;ri life,
acquire property, to pursue bappineas in such a mamnmer that |
the exeroise of #m’t‘m,jm'ewh is consistent with the |
excroise of a like right by every other of his follow citisens.
In the cconcmie realn of She things that one could do thet |
dian't injure others was to engage in any "legitimate” business,
hire labour and mele a privete profit by buying in the cheapest
and selling in the dearest meriet available. “Priﬂto_
advantage is & public benefit" wma the formmla for rationalising
the oxpectation that when every one is free to pursue his owmn
good, every one will have enough and the soclety will be frees
Whother the propuets of derooracy could forsee thab the
industrial rovolution, suporimposed on @ regime of freoe
compotition, would give the possessors of machines and
ingtruments of production, powers and privileges incompatible
with the Iiberties of those who didn's. possess them is of
mr.immmtt totmubiomm* it is olear that the
Shoorist of general will who precesded then believed
in the existence of common goods For the adequapy of the

1. Ce Doavrds The Economic Interests of tba Emhu-n of the
conm.
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argunent for a common good underlies the geuoral will theory,
since the essence of tm'ti’mm is that the geuoral will is
that will whieh wills tho common good, and if there is no
ootwon good, there cannot be gerersl will, In ourrent perlancet
if there is no classless pgood there cannot be olagsloss will,

~ The most obvious fact of all relevent soclal facts is
‘bhat in our sooiety, based upon privatie possession of reoans of -
production, no less than under the regﬂmc' of Kings and
aristocrats, the achieverent of good by some camiot be affected
in any other way éxoepb .{njm'ing the mﬁd of others, so that
with commodity production and the principle wege labour as
tm') ‘dominunt fuctor‘of our gsociety which is rami‘!ed on tho
exploitation of one men 's lebour by amobhor, the whole
Jefforsonian concept of liberty procecds upon consbaib
contradictions ’

The tvo m'muxv factors :!.nth;mnent-my gysten are the
labourer and the capitalist who holds the woans of production
and subsisteneo, the £irst selling and the latter buyitg
labour-power. These mental and physical capnhﬂ:ltiea of one
human being are useless to him without something to operabe
upon, and it is the capitalist's funobion to supply objects
of labour = raw materisl, instruments of production, tools
and machines. The cconomic 'mssre_at of tho erployer can be
oxhanced by the reduction of costs of production, but he




derives no profit on his raw material, machinery, otce by -
inereasing pvod;mtion. The more yarn he produces the more
cotton he must uoe. the more rapldly his machinery wears oub.
Labour=power ﬁgm-ea dit‘fomnt]s. Given the cost of labour-povor,
the more va'mo the cmployer can extract from it the greator
his profit. Ience it appears that the only source of prorit
to the capltalist :!.n the dirferenoe he ean effect betweon thu
price he pays for labgur-power and the value it yields in use.
The tobtal increanse of capitalist wealth, the total profit of
capitalist production is the difforence between the value
necessary to produce and sustain lsbour power and thie value which
it crectes, that is to say, the difference between the amound
of wenlth recéived by workers for their lebour and the wealth
© which their labour creabess

Every ettempt to incremse the amount of wealth roceived
by the worker for his lmbour, therefore,must be accompanied
by the decresss of capitalist's profit, as indsed every fresh
mﬁcipatim of the majority of the wage-earnersfrom the pure
principle of hired lsbour cust be rogarded as en ach of
Anfringement on the interests of the owners of the weapons
of production. The most strildng proof of this is provided
by the introductlon of measures of mtianauutim and
legisintive scts intended to fix m wages in xn-im:

industry e
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The average employer of labour would rogard a systom of
 economie relations othor then those wnioh pemit hin a free
exercise of his enterprise as a destruction of his individusl
livertye This is perhsps not due so wuch to traived inabllity
to appreciste the hardship end insecurity of tho wage-carner as
to the habitual inability to picture himself without privete
propertye Doing cssontially hmne he loolks with compaselon
on the “looped end windowed raggedness’ of the poor, inwimp |
ot their bDehalf the sacred principle of cquality and often in a
e¢irele of mﬁiméte-fx'iands utters vords of adniration (at a
distance. of 5,000 miles) for the high endeavour to roalise

46 in practices Dub he is comscious of boing & differientistod
individuality, long accustomed to discreetlon and authority, end
prises his habitusl libertlos, inoluding the 1iberty nob o
belong to the masses ho loves. Hio looks upon 1ife as a
financial combat of a very specialised idnd, regulated by a
code which he understands and which is gbimulated by

prejudices and sontiments of his msgocintess lie concoives

his sovereign right to be his power to frecly employ labour,
uge lobour-power in & manmer that brings him mexdmn money
very much as his lipeal predecessor mmd his right to use
horse-povers In the “freer' soclety of yesterday he availed
himself of the services of his mon as he pleased, at what

. price suited him end if by doing 6o he rulned any one of them,
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1% was pothing to hinj Lo was not his workmen's kweper, nor
8 trustee for the publice If he is now resﬁra:!ma by
leglalation, that legislation is in his eies on iuﬁertq‘rcnce
with his naturel right, to be emulled or eludsd, as the 0ase
may bes Vhen this legislation sssumes groater proportions,
ib beecores an intolorable Simeat to elvil socloty, whlch can
be reconstructod only Ly @ determined aud ooncorted aoctions
With 'the ingtruments- of reconstruction ready at band, Lo nob
mnaturally Judges the whole paast body of legislmtive nef&‘m
‘a8 he Judges the marginal cascs, and welcomes thoir total
guspension. '

The business men is vested with the »ight » Shdgh Sppsas
to him as o vital 'item in hds gystom of freedom, So froely use
or not to use hin property for auy givon purpose, So employ
or not %o employ labour, in short o limit the use of available
resowrces to sometiing elsc than free capeoity or to withold
them altogethers Lo cannot be expechito aim ab the lavgost
and most serviccable output of goods md services or the most
complate end economdcel use of the nation's aterdsl rescurces
m&mm,‘nm of his pecundary intereste le must
insist on hie right to dispese of the means in hond as ay Bnds
his eonvonience end profit - this freedom, indeed, is grounded
in the elemenbary end indefonsible right of ownorsidps In
all thls wanagement of pecuniary matters, under modern
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demooratic xminéiplen » the comron ran comes into the case

only as a rav material of business eubterprise, he im in fect
one of the industrisl agenciecs by the use of which tho i
businesoman who employs him med supplics himsolf with gocdn"
for the marim‘b; It 48 true tmgoetﬁ?;m man is free o deal
or not Yo deal wilhi hils employer; Ao is free to tale or lcave
the temus offered. \be facto he is only free to tale them,
with insignificert excoptions, She elterrative of wdeh ia t0o

ugly to contemplate. If the employuent or non-employuent

" of one man's labowr and livellhood dppears as & vital article

in enpther man's aystom of frocdom, the former can not have a
gsyston of froedom that is individual end sovereign, If

. defined as power of discrotionery .ao'bion,'hu frecdon is

gqualified Ly the discretioner; end arbitrary needs of enother ‘
individual to whom he s bownd in & bond of production for his
private profit. m::;uoaitton ia thorefore roduced %o something
like thet of a female gnmm orgonically gempeble of
mwo&mﬁa, provided she oan get herself attracted to a

male, whose numerical proportion to female is one to fifty.

The vage-worker's economic freedom, on final awealyais, Surns

out to be & conatituent ecapacity for production of materdal
shings, the decision, cholce, discretion and objective
conditdons of production residing with someone olse bub himselfy
It is,thovefore, anything but individual, |

i
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In the soheme of life that cuaracterised the s lave-holding
syaﬁeri, the slavo, who was a full proporty of nds mastor, wvas
not an individual alb .mnc;h a blologically definable unit,
Unldlke the slave, the sorf woo ls also peparatod from ownership,
s not a Lull property of the exploiter, bust he is not & full
owner of his lnbouz; and 1s not dopedved fully of moans of
productlon liko his conltemporary descecdsni - the prolotarian.
The highost form of private ownershilp, the capitalistic,
13 craractorised by the full soparation of the owmexr of means
of production from tho Soiler, wao is alse fully free from
the means of production. In the wodem capltalistic state
the freodom of the capitalist is his abllity to find e
' mﬁouror. es & Ifree sgent, Uo find him as a purely sub}acmiw
capagity for worl, demrivod of the ob,jeotive condisions of
productlon. |

This divoree between labowr wad objoctive conditions wideh
choracteriges the e xleting systen i &t bobtom of the prosonbteday
phenomenon o;:Wmm producer; the men who wum, but am't"
the 3.m1vm1 who pomma labour-power but not thiuty to _
labour, who is tiorefore, nput in two unequel perts, and scels
~'to austain me. by offering hin apiintnx»-&nﬂimuty to the
disereblonary power cf suother wv'mln Tho mode ané
mothods of his attempt to ocomplete this splinter-individuality
4n tho modern democrabic abate prescnts & fascinebing social



- atudy, is itself not of direct import Lo the present enquiry,
except in so far as its conclusion forces itself on our
dissertetion, namely that tho divorce betwecn thom- and the
objective conditions of labowr caunot be lost withoub changing
$he method of production end distribution of products. In order
to allow lnhcm'toatmd to its objective conditiona mwr,eh!;im
of owaerasiip o now gyatem mst displace the one of private
exchange, exchange of labour (mbomd in comuodities) for
ability to work - leading to appropristion of 1ive labour without |
exchangee This wnity of labour with its objoctive conditions |
is the meening of the phrase “the right to worl which ceannot
be had 4n the old syatem, excopt on papors
vhmrmyghnoothro@adomwwofmm :
demooratic constitutions compels attention not so much to what .
they have in comaon, but to what they commonly have mobs "the
right to world, or some such statement declaring mm's
indefensible right to be free from hunger, fear, went or death
through protracted idloness. lot that its presence on the
1ist of state protentions would be of axw practical dmport
to tin common man, sinoe smong the solemn deolarations of all
constitutional doouments there is aleo the right to “1ife" mnd
no citdsen is kmown to have succesafully sued his Minlstry
of lDational Servioce for breach of promise. Thoe doad of today,
emmib prosume, are as dead as the doad of all tho other
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wars, and the survivord have no more cortalinty that they will
not be consumed in the service of another war than the
survivors of all the other wars, lowever, the right to live
is still maintadned on the constitutional doocument bLeecause
patriotic sleughter is not an everyday ocourence, rightly .
presented it can still have the aroma of mllantry'nbom
1t, end military law males it dmporative for the combabent
to proclaim his readiness to die for the cowmtry. Anurmmi
for right to work must figure Aifferontly. It would be
wolle-nigh impossible to convince the chronically unemployed,
the idle and the "fired" thﬁﬁ their insctivity is in the
irterest of the state, and that they must ‘waive their
recognised right to work in the interests of their follk,
The unemployed massecs in the capitalist state could live on
patriotic dope saue of the time, gsome of them can live on it
all the time, but it would require more than & modern
pvopamdm ocan offer to embln all the people to exist on
it all the time.

 As a constitutional possibility “the rim to work® was
first montioned during the French Revolubion. Coming es it
ald at the ond of the eightoenth contury it was not o domand
for the abolition of the capitalist system, but rather a
demand for measures against poverty and wnemployuent. During
the discusaion in the National Assoudbly in 178D of the gt
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- project of the “MWMn of Rights of lan and Gi‘t:mn“
deputy Target suggested the incorporation of & ¢lause obliging
tho State to seoure every citizen woans of oxistonce™in the
way of property, labowr and holp" but 1ike Lobespler's later
guggostion to inolnde into tho text of the coustitution &
paragraph proolaiming the mtﬁ of the state to seocure thelr
citizon's a tolerable exlatonce, 6 was not acceptede ,
Pergistont demands to recognise the rmotmzwnam
to work were heard tiroughout the last contury by Utoplans
and carly Socielists. "We lost", wrote Fourierd “hols
certuries in petiy squabbles mx' human rights, withoub
contemplating the recognition of the most fundemental right =
um right to labour, without wilch all other rights appeer
without ti@i.ﬁm Sindler sontiments were oxprossed

by Iais Blenc at the metangsﬂnmm-aortm liatiocal
Asgembly in 1940 and 1949, They were voiced in heichstag

in 1604, 4n the Swiss pleblscite of 1894, in the House of
Comons in 1006, in CGermany in 1019 (mmw.e mvwm
Wcimp mnsbituﬁim was defoatoed), and it was found

. unacoeptable everywhere, primerily becauso its inclusion mm

have meant @ “Soclalist State", and an "unconditional and
£ull control of the stato over the mechenisa of productione”

1. Thoorie de L'Unite Universelle, Vols II, pe 180,



In the modern epitalistic stete unfreedom of the
mmia of multiple naturce In 80 far as o is a
mnber»br a soclety whioh experiences frequent scasous of
idlenoss, unemployment or half-employment of the eqsumnt; WOl
ing foroes, and given resources due .to exigencies of the
marked , 'prodndbion of superfluous commodities, systomatic
‘@isloeation and duplieation, witholding of facilities and
resources - his materdal and cultural stendard is by ao much
lower and be is by so much loss free. In go far as his
labour power, when in active spplication, is eppropriated
without emechange, his ability be relate his states to his
povers ofwﬁmctiw is by aomohimmg:\;a .ﬁbyuomwh
materdally poorer and less frec. Thirdly, and this is more
obvious to him than the iniquities of the system, is that
1% imposes a diseipline of subordiration. Vith the
busi nesslilke control becoming the ohlef factor in the
organisation snd mansgement of :mdnatrm occupation, porsonal
@iseretion and caprice come prominontly into the cases The
authority of ownership, enforoed by pecunlary pressure, taloes
on o coercive character that grows nore coliprehensive and
unavoidsble. The subordinetion which euthority of private
omorship enforces is of familier nature tending move and
more to sallow hontimy. aa the scham of business owb'rol

mmm'ettuamOmmnma, This 1s
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raroly obvious to the employing classes until the
revolutionary upheavals bring with them acts of summary
justice, whiech, whatever their logality under the suspended
law and order, are the express embodiment of the deep-seated
reeling of frustration and degradation,

To this attempted explanation of unfreedom as due to
capitalism tho objection may well suggest itself, and indeed
1% has bocn uuggoatoq}' that the grievances are due lesa
to capitalism than to the "oonstant interferences with tho
autonomous mechanism of the market which is the very essence
of capitalism™, They are due to "extra-capitalistio” forces
like protectioniam and nationalism, world wara, aggressions,
the abolition of whieh would enable the system to display
ita inherent validity., In the words of Prof, Schumpetoer
dr Havard the present orisis is due to a capitalism "which
nations are determined not to allow to function." Or as
Messrs, Is Cromwell and Chernouwy (In Defemce of Capitalism)
assorteds "The inseourity and degradation of the American
working eclasses is attributable, not to Gapitalism, but to
ignorance eoncerning its funetion,”" All this is in the nature
of "the made dog wouldn't be so bad, if it didn't go about
»bibing poople," and neodntt té@pt us into excursion inte
deep and muddy waters,s The various other views which aoék‘

1. Prof, Heormann Kentorowits, Has Capitalism Falled?
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to diiaooiate_pnthology from the "normal"” funsctioning

~of the aystem. and purport to soften the asperitiea of
Gapitalism, humanise its rough competitive struggle, endow

it with social responsibility, rationalise its 1rregu1ariﬁion,
palliate the vigours of its excesses, ethicise its business,
sinthetise its diverse tendencies, harmonise its jarring
oloments, ote, etec, need only claim our attention in so far
as they Nave written themselves into the legislative and.
Judielial apir;t of our time,

His contacts with labour union;, corporations and bankers,
with the sweated workers and the vested intereats offered
Justice Brandies material unique in the odusation of justices
of the Supreme Court, He gained an understanding of the
conflict that lay botween the haves and the have-nots ("we
are sure to haye for the next goneration an ever-incroasing
contest between those who have and those who have not") and
some notions of the implications of this conflict, He saw
the meagre content of 1ife for the vast armies of wage-oarners
;na sought to solve the question of how soclety that gave its
magsses no leisure from the grinding hours of labour, no real
prctnccian;rrau exploitation in the cutethroat race for
profits and that made but insignificant provision for their
health and education -« how suech & sosioty could expect them
to form the vital and intelligent units predicated in the
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theory of democracy. iHo saw the steady growth of corporations,
huge and wieldy and insatiable, the industrial monopoly,

the pyramided money trust, untamed either by seruples or
public sentiment, as a sourge of destruation of the freedom
and justice and failr chancos to make a 1ife within the
framework of eapitalistic society, But he didn't see these
institutions se the natural growths of capitalistio
organisation, as: its eharscteristic produsts, observable
anywhere for the pain of locking, but rather aa.oxoroscoﬁcel,
sinister growths, ertificial formation, in a world where no
rormhln and no system can Qnauro perfection, The rﬁtionnlc

of his attitude towards control was 3, therefore, furnished

by the idea of free competition, Wherever monopoly has taken
plage of former competitive units he wished to restore and
maintain competition, Only competition he thought, keeps pricos
fair and low, it makes for more auality, greater chances for
the "little fellow", 1t keeps the bﬁsincas unit amall enough
to be manageable and ereative, it provents any oonnontrutlou
of economic power which might dwarf the individual and threaten
liberty. He discards entirely the Ricardian faith in the
unassisted working of the economiec order, .ﬁﬁj@%ﬂ% with the
competition as motive power the economic mochanism can

be left to itselfs, He believed insteed that only through
Judicial intervention of the atate ocan it function with any
degree of smoothness, In short he was not against planning,
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if it meant planning for competition,

The crueinl premise in Juatice Brandies eeonomic thoupght,
that the threat to individual 1iberty eame from the |
oxeroscences, pathological diversions from the normal and '
healthy finds less and less confirmation in tho proesont-day
roalities of esconomic organisation, Agglomerationsof eapital
grow more and more monstrous everywhere, trusts and mergers
have besome the order of the day, the pyramiding of economie
power goes on, (lLaiders Concentration of co{atrol in Ameriocan
Industry)s His attempt to hold the balance between what is
"leglitimate” in business enterprise and what is an encroachment
upon the liberties of the individual was based upon i:s.u ,
unwillingneas to seo that the rise of monopoly, as the result
of the concentration of produetion, is a genoral and
fundamental law of the present stage of development of
sapltalisn,

A8 a system of ideas mbodying limitation of personal
wealth md' the defence of the small man, Justlce Brandiesa's
philosophy, is not new to the doctrine of soscial equality,
The idea that no man should be allowed to amass in his hands
too much power and money lest he besome the master over
~ his fellow-men has prodused many theories and movemenbs x
throughout the course of human inequality. That only equal
poople sould form a stable soglety was ovident in Aristotle's
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"Polities™ which accepted that the normal basis of social
strueture must be private ownership, but limited in its
extont, a0 that it does not ereatt great inoqualities between |
mon, (S0 in faot thought the Lovellers who saw in the
limitation of private ownership of land, of inheritance, ote.
& safopuard apgninat great human disparity).

In the thirteenth and fifteenth conturies determined
domands were made for a complete departure from the nrineiple
of oxeclusive personal ownership, OGarrington's Oceania (1666)
developed the idea of a social rogime based on petty private
production and material levelling of mombers of society.
Bousseau aiso held that no citigzen should be rich enough to
be able to buy another human being, and no one poor enough
~ to want to sell himself. The abolition of greant disperdties
of woalth and status as a condition of a stable and healthy
soclety was the sentral theme of Babeuf, The Manifesto of
Equals proslaimed its resadiness to ra:u;‘evarything to the
ground if only thereby to achieve equality, Much support
for the theory of equal distyibution 61 property came from
the Russian Populists, who wanted to build up a society of
small units, each psychologically autonomous and self-contained,
whioh would bocome n safeguard against the mastery of the
overgrowth corporate unit over the individual toller,

Impressive body of oritique of the monopoly eapitalism
and its imperialist manifestation were found fn the writings



/32

of many preewar continental thinkers. Agahd, A. Lansburgh,
Le Eswege, Victor Berard, A. Nowmarek who have all propagated
a return to a saner order of free competition, without
however indicating hoﬁ to prevont concentration of produaﬁion
end capitel once froe competition is ordarod,Auinno monppoly
came into belng precisely out of free competition.

Postewar developments have broadeast the convietion
among Amerisen 1ibersl jurists, if their contribution to the
various legal periodicals is to be taken as an indication
of their views, that the capitallst system has not the skill
of econvenlontly curine its 1lls and that government aid
appears inevitable both in stopping thoe monopolistie
tendoncies of modern capitalism und in offering the common man
some sort of protection‘agninnt wnnt.' This of course disposes
of the widolybqooepted view that liberalism is against
planning as a matter of idsoclogleal priaolplo. His demand
for legal arrangements to create the main conditions in
which the usefulness of the system of gunpetition and private
property may best function, for a suitable framework for
. the benefisial working of compotition and a demand for other
methods of guiding cconomie activity reveals the liboral
Jurist as a confirmed planner, althoﬁgh one of a speolal kinad,
if osonomic planning 1aﬂﬁnt1thauia of rioedun 1t would seem
that any logislative attompt to influence the oxisting system
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of industry must be interferencte with the natural, But the
paradox lies only on the surfase, The liberal 1deologue

is only apainst legislative attempts to protect the mass

of wagewearners from "eovere hardships having no moral |
justifieation, yot inseparable from the ccmpetitive system”,
but not against a state~inspired effort te reaurrect the
sutonomous working of the market; by ealling the former
"totaliterianism” and the lntter the "ereation of a suitable
legal fremework Cfor tho benoficlel working of eompetition",
by quoting Trotsky on Russian planning, and Lord Acton on the
condition of lebour in modern England he suceoeda in
ontablishing a case for tho State as a noutral organisation,
atanding nbove coonomic classes and ingapable of being an
instrument of one elassy also that the State should not

be used 1n.thn'1ntorasts of tho security of the underlying
population, esince that makes the State an instrument of one
clans, ‘ : ,

"We hold, wrote the Pathers of the Conatitution at the
Oongroaaﬂer the thirteon atataQ on June 4th, 1776, these
truths to bo self-evident, that all men are oreated equal,
that thoy are endowed by their Creator, with certaln
inallenable rights; that among these are 11ra, liperey and
the‘puruuit of hnppinana." Thirteon yoars later the general
states of France who proclaimed thcmsalvaa‘:g'wationul
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Anembly, decliaredsy Tous les hommes sont éga‘ux par la nature
ot devant la loit La Loi est ltexpression libre et sollee
‘nnelle de la volonte générales olle est la meme pour tous,
soit qulelle punisse, sol qulelle protege. FElle ne peut
ordonner, que ee qul est juste et utile & la socidtés elle
ne peut défendre que e qui lui est nuisible. Tous les
citoyens sont éqalamenh admiasible aux emplols publics, Los
peuples libres ne connalssent dtautres, motifs de prefersnce
dans leurs elostions que vertus et les talents", A
The ideallst student of legal ideas who disousses them as
a complex of judicial relations with no reference to the
analysis of social relations and thoir development, and who
asegribes rqvmﬁ of povernment to the davélonmant of human mind
cannot answor the question why these truths bLecams “self'-
evident” at a particuler stage and &n a particular soeciety,
Yot it 1s clear that logel ideas and forms of government
cannot be explained either by themselves or by the development of
human mind but have their roots in the conditions of men's
ph&ulaal existonea, whose totality is swamed up under the
name of civil socloty., Throughout history differant stagoes
of industrial arts produced differont social, politicnl and
légal institutions which invariably ocome into conflict with
naterinl produstive forees of sosiety after these have advanced
to a certain stage of their development, Instead of serving
longer as 1nat1tutiona for the development of the productive
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powers of scciety, these relationships now become hindrances,
A change in iegal, politieal anq)gon@rally speaking
ideological institutions took plauce under the banner of

new truths and new freedoms, vhen BEurope emerged frdm the
Mlddle Ages the riasing middle class of the towns constituted
its roevolutionary elements, In somo countries it had
conquered a recognised position within medioaval feudal
organisﬁtion, but this position also hed besome too narrow
for its exésnaive power., The devclbnment of thelhourgeoiéio
became incompatible with the maintonuance of the feudal system
and 1t sought to throw off the sholls of patronage and
privilege with a system of ideas which was the very embodiment
of 1ts noods, The natural and inherent frecdom and equality
of man, which provided the fundamental postulete of the dostrine
_of natural law with which the rising bourgeoisie conducted '
its struggle against state and law was nothing but freedom
fyom foudal fotters, and equality before the law « these

were, indeed, the nocessary conditions of the development and
consolidation of the new method of produstion, It fought _
for personal righte and equality becsuse the basie eonditions
of the development of the capitalistie method of production
was the eastablishment of e large clasa of Frroa“ workmen,

and the possibility of the limitless exploitation of their
labour on tho basis of "free" and "equal" sontract, Equality



and freedom are not only reflected in exchange, whisch rests
uponA exchange values, but exchange represents that
cornorstone upon whieh equality and froedom rost. As pure
iders they are but an idealisqd expression of the market '
GEONONY . ‘ ‘ ;

"Every max} wrote Blackstone in The Absolute Rights
of British Subjects, when he enters into scclety, gives
up a part of hi’n natural liberty as tho prico of so valuable
a purghase, receiving in return oivil liberty",

Bourgeols economiste and legal philoaophard based
thoir theories on the recognition that the dirscciated
individual, the private owner stands at the beginning of
the historical development of scelety, that he "antered"”
gouelety with a view to safeguard ordoé and ingrease
individual wealth, There exists, however, a gro‘nt‘ bodﬁ of
ov;.donce to the effect that the individual appears 88 an
individual only by foree of a long historical proceﬁs and
that originally he 1s sovn as a soeial ani.mal. a tribal
orcatum, e hoyo animal possessing um.nga in community with
others, and it is the institution of excheange that was the
main factor in his individualisation. Exchange made hord
oxistence unnogessery and dlisrupted the prﬁoval community,
loaving won to themselves, so that the dimciutod#uﬁividual
80 far from being in a atate of natural or aboriginal

Y



condition is a produet of the systematiec exchange of

labour-produsts arising from private ownership which, indeed ,

appears only at a certain stage of human development,
It i3 not the naﬁural. inborn, aboriginal dissosiation
of individuals that ereated private property but quite the
opposite, it is private property which appeared as a result
of the dissolution of’oammunnlibonn that provides the
basls for the dissouiation of the individual, :
Capitalist form of private property and compotition
are in faoct the result of this historical process, which
liquidated natural primeval commmisal forms, Communal
ownership stands at the eradle of human existence, the
colléotivo stands out as the firat great productive power,
Labour in the process of which, and by the meoans of which

the individual separates himself from the animal kingdom is

colloctive labour, the collective as sush is ereated
naturally, in the proces:s of production of the man himselfl,
It 18 oclear that thls state of things exeluded the

negcessity for legal rolationships, The order of exploitation

of commnal ownership, primarily land, developed gradually,
4in the course of many thousands of years, and was observed
by all the members without coereive norms, each of whom
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reprosented the producer and the owner of eonditlons of labour,

Ownership of lsbour was inseparable from ownership of
conditlons of labour, and wherever ownership oxiots 1t is
sommunal ownership, the individual member possessing the
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petrsonsl diseretion over a particulai plot of land as an
inddvidial member living in unity with the communilty, This
personal discretion evolves into personal ownership which
finally disrupts the community, and is followed by
exploitation, division into classes end the development
of legal norms and the State,

in the modern oapitaliatié atate frecdom of the
individual is in the last resort frecdom of the private owner,
who contrasts himself and hls personal p&euniury interest
to0 overybody else and to soclety in general, His autonomy
i8 froedom us en isolated unilt turned Snto itself, The
right to liberty rests upon seperation of man from man{
which obmpela every man to see in another individual not the
roalisation but a limitation of his freedom, Here man is not
rogurded as a social being, on the contrary, the aoeisi 1ife
1tsoir, society, is regarded as a limitation upon his
aborigine) indepondences Tho Individual in the capitalist
gocioty is firet of all an individual turned into himself
and his personﬁl interest; his eitlzenship is of secondary
;1mportuncc, the eitizen is the servant of the selfish
individunls 'The"individual versus aooiaty”whiah provides
the groundwork of promiscs upon which the bourgeois theory
of fresdom moves is therefore anything but an jatornal truth -
it 18 & projection of the broa&h affected in man betwesn the
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individual in him and the social in him, prodused by private
ownership of means of produetion, exploitation of another
man and compebitlve struggles For indeed,if private |
ownership, whiech 1s the material oxﬁroasion of propriotal
indépendence of the eitlizen, faithfully mirrors the measure
of his partieipation in soecletal produstion, how can
personnl ownership be held out as an aniithoais of eollestive
ownership? If men take from sodioety in proportion to what
they put into it, allowance being made for ecollective funds,
the'y eannot contrast thelr personal interests to their socoial
intereat, unleas they live under the survelllance of a system.
of "gotting somothing for nothing," in which case gotting it
mst naturally become a matter of divided interest, To this the
bourgeois legal philosopherts answor in that where common
owmership of means of produstion is established the individual
mst accept the primagy of the collective interest and submerge
his individuality to that personalised collectivity in which
he lives, Thia arpument, of course, is as pood as the
assumption rrom which 1t proceeds, and it is no feult of
the argumont that history did not endow its presumptions
with immortality. ‘ -

Taken in !!.ta\ ﬁnquanﬂ.ed shape the "subordination of the
individual to the eollestive! or seme sush statement on tho
primaoy of the collestive over the individual is logieally
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exoluded and mathematically absurd, In society, which is
nothing hut: the sum total of individuul& who constitute 16,

any single individual or group of individuals can be coerced
by any other individual or group of individuals. But the
individual in society, which presumes every individual, cannot
be subordinated by the totality of individuals since that must
mean that every individual ccerces overybody else and is in
turn coerced by everybody elses If the oxtent of intere :
individual ecoereion is declded by all the individuals, no-one
is subordinated and such soc¢iety must be free, if not, then the
system of the recfproecal coercion must be willed only by some,
in whioch case we are brought baock to a group of individusia
subordinated to the will of another gi'oup. ¥hem we spoak of
the eitigen of the Third Reich omplotely subordinated to the
interests of the astate, what we roally mean is that the vast
majority of singie eitigzensWare brought into subjection to the
Nagi Party and their allies who conceived themselives to be

the embodiment of the popular will, ¥hen we speak of the
individual whose interests are sacrificed to the interests of
the demooratic state,what we really mean is that only he really
saorifices his interests vwho does not use the state as an
instrument of his interests. Similafly, only he can be coerced
in the U.8.8,Re who does not accept the aima of the Soviet state,
The narrower the interests which the §tate represents the
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groater is the mmber of individusls who are subordinated
to it, but they cannot ell be subordinated to the State
unloss tho State is a super<human creation, which oiren the
metaphysical student would hesitate to contemplate,

In a socieby where common ownership of means and weapona
of production is established only he is subordinated who loses
privacy in ownership; Iin the omse of all thoso vho do not
own, the institubtion of commmunel ownership of weapons of
production erentes the economiec basis of unity of men, whioh
doss not only fail to suppress the individual basis, but
beoomes 8 condition and a form of its reallisation into creative
life, Man hore does not dissosiate his interest from those of
soclety or other individuals, bubt dweloﬁs ﬂm through an
6rganio participation in the common_ produot!.oh acoording to his
ebll1ty, since indeed 1t 1s only in a colloctive that he '
rogeives means, which give him the possibility of an allesided
development of his abilitics and it is only in o collective
that his freocdom is possible.



CHAPTER IV.
THE INDIVIDUAL IR THE STATE.

By lineal descent the national state is derived from the
feudal establishments of the iiddle Ages. In nearly all
modern states the existing institutions have greatly altered
from the medieval pattern but in their conception of the place
of the individual in the political community thoy have not ex~
cecded the premises provided by the feudal schems of life.
Kodern Europe is furnished with states, widely differing in the
amount of conservation of dynastic and feudal elements, but 1t
is essentially a difference of departure from the ancient rramo-'
work. The degree of their modernity is still measured by the
degree in whieh they have departed from the medieval patternm,
not by their proximity to the current interpretation of ther
serviceability. To be charitable, they all greatly differ in
their provision for individual mobility within the framework
of the state, but this is always dictated by the paramount
necessity for its perpetuation, that, indeed, being its primary
concern. They are all sovereign, in that there 1s no coumsand
they are willing to receive nor individual damandjthoy are
bound to ronp;ot. In all cases the individual 18 conceived
to be a "subjeot" of the state and even where he is a "citigen"
he invariably owes a duty to his state. His birth is the
most appreciable contribution his parent is deemed to be making
to the intercsts of the state,which are assumed to be of

higher order than his vital needs; his loyalty to state
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establishments is a condition, although not a safeguard or
his earthly existence and his death 1s presumed to have been
in the interests of the state when he is consumed in violence.
These rights and dieorofionury powers possessed by all modern
democratic states that once marked the patrimonial state,
have been inculcated into the mind of the subjeot 80 much so
that to regard the cause of one's government with lesser ene
thusiasm than that felt for another state o;tublilhnant is a
grave oivie failing. It 1s notorious that even iuside
oriminal establishments where man's présonoo reflects his
fortune rather than his moral character to have "sold one's
country” is an aoct of unexampled depravity. By a long proocess
of indostrination the state subjects have been disciplined
‘into unquestioned loyalty, national consciousness and servile
abnegation that neither requires nor tolerates conviotion.

It is significant that common military practice requires the
preservation of war prisoners and their eventual release,
recognising that their fault lies, after all, in their being
subjects of the hostile power, who have not reached the
spiritual level on which they could properly be held account-
able for the uses to which they are turned.

The consept of allegiance is the most powsrful expression’
of the national state in its rigid seclusion and insular aof§o
suffiocienoy and its most powerful weapon of control over the
individual. The terms itself is a comparatively modern
corruption of ligeance, which is derived from the ad:ootiv.



liege, ueaning absolute or unqualified. As far as the
individual is corocerned he is considered to owe his allegiance
from the moment of his birth on the soil of his state. He can
not renounce it without departure and peruanent absence fron
its territory, nor gain a new one without displaying a pro-
found sympathy for the governing philosophy of the new host.
His abandonment of the aspiratione of his state is regarded as
& breach of allegidnce and constitutes a treasonsble act.
There is a voluminous body of law coming under the title of
Treason, Sedition, Treachery, Otrioial.sooroto. eto., etd.,
which guard the individual from the tempfation of choosing
sides and remind him that his body and soul is the property

of the state. The whole concept of treasonable aot is b&nod
dpon the prevalling ldea of nationality, it recognizes no
standard of political morality and accepts no eriterion other
than the interests of the state. No person who is neithar a.
subject of a particular statenor owes ne allogianao to it need
despair of the hope of waging war against it one day, hig own
state permitting., . Indeed he is at liberty to wage war
against any state but his own., Thus participating in a war
against the British Empire is no offence for any national of

a foreign country dbut is treasonable for any individual vorn
within the Empire, in whose reflection the absence of that
1n-t1tntion‘1l the major premise of a free gnd peaceful scheme
of life. The individual can not aocquire nationality in

another state witn wnich the ccuntry is at war, and an aot
of naturalization at such times is in 1#:01! treason., All
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this, it seems olear, makes impossible the moral judgement on
the part of any member of the state, it makes impossible
man's acting as an independent moral agent, predicated in the
liberal theory of freedom, since sush astion implies & Judge-
ment of what is right, and action on that Judgement. If the
state is always ldentiocal with morality and is one, whatever
the state does is right, and self-realization Booomon a mere
drean, These relations of political serfdom, which are now
the result of nationality, elearly and gra&ely eircumseribe
an external limit to man's liberty to aot upon hig individual
faith, however far away he may be from his national borders.

- With science being more and more harnessed in the service
of international struggle, the intellectual liberty of the

subjeot becomes more and more amenable to state control. Not

only physicists but mathematicians who never enter a laboratory, |
medical radiologists, biologists and even field naturalisgts,
sho are constantly being drawn into the field of radio-active
investigation are punishable by a term of penal servitude for
conducting independent investigation into a wnole soientific
field and publishing the result of such investigation. The
Atomio Energy Bill gives the state a right to restrict the
intellect and hamstring the activities of independent research
which only those who realise the unity of solence oan measure.
The 1ights of workers in all fields of soience to communioate
with each other is limited by the ides that knowledge is the
property of the state where it originates, and that a
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scientist or anyone who communicated it to "any person not
authorised by the state" to receive it, is comanitting an ofrence
against the atato.‘ Host of the blg discoveries of physios have
been made by individual initiative, without the soientist being
able to predict the result of his thought and experiment. It ili
difficult to see how any independent scientist can summon his
intelleotual faculties in an atmosphere and in face of légillu-
tion that threatens him with severe punishment should he succeed
in discovering phenomena that can be harnessed in the service
of war, or sharing his knowledge with any fellow scientist not
authorised by the state.

The whole concept of modern treason derives its validity
fron an institutional set-up which served the purposes of
dynastioc wars of the Feudal era and whose spirit it admirably
reflects., In that scheme of ‘life the individual was oon-
ceived as property of the Feudal establishment to be brod;fod
and oonsumed as the policles of the establishment would require.
His politiocal rbalty reflected his soocio-soonomic subservi-
ence, indeed his position in the martial system resembled
closely his position in the economic soheme of life. ITo the
populace at large wars were offered as a means to preserve Or
further the materinl interests of the establishment or vindi-
cate their masters' injured honour. War aims were mostly of
fanciful oharacter in that they had none but an imaginary
effect and net value to the community at large. A success~
ful termination of the warlike enterprise would result in an

annexation of a long coveted territory or payment of repara-

tion or in the arrangement of a public ceremony particularly
humiliating to the vanquished enemy. : Rarrow in soope
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and devoid of any ideological contentg although always pro-
fessing high ideals, the Qynastic warlike enterprise demanded
Pariicipation on no other grounds than membership of the com-
munity. An abandonment of the unity of its endeavour by the
goumon soldier could have been undertaken on no other lmpulse
but that of mercinariness, a human trait ot recognized 1ﬁpiety
in any system of oollodtlvo life. That such person should be
deprived of life, God having mercy on his soul, was a natural

outcome of the prevailing seale of values, ¢n which infidelity
to the master was not the least significant. The national

state in whose economy freedom of contract and the prineciple
of hired labour were the outstanding faetors have not recog-
nigably changed these relationships of loyalty. Itcan con-
venlently be said that until the first world war it conducted
ite warlike enterprise in the spirit, terms, and mechanism of
execution that animated its lineal predecessor, although
vieibly on a wider plane. But having laid claim to the unoon;
ditional participation of al; the members of the legal com~
munity in the inter~state contest it has rendered the tradi-
tibnal law of treason archaic and out of date in a morefpro= :
nounced degree. Patriotic slaughter having ceased to be a
matter of option and having inoreased the range of ite des-
tructive effeot has become a matter of universal medi tation,
Men coerced to fight wanted to know what they were warring for,
what changes were there likely to be brought about by its

successful termination and above all the possible consequences
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of their acting upon thgir personal moral certainties. It is
not impractical to na;w;y the range of ite political strategy,
by the drift and bias of its guiding interest war has asgsumed
after 1917 the nature of sharply defined class ocharsoter.
States have not been content with inflicting military defeat
upon thelr oppoments but oarried with them a set of principles
of governance wnioh they invariably imposed upon the Jefeated
state. they vigorously suppressed internal diauentox: and
sought diligently allies frowm inside the .Opposing state. IThey
gained allies overnight by supplanting governments and had
forfeited loyalties b, allowing these governuents to be usurped.
wodern war by the very nature of the present economic struece
ture of society has become illedistinguishable fromaarmed intere
veuntion on behalf of the ideologically friendly government,
fromw military ocoup-d' etat, and the undeolared war. In all
oases it has becone a war of the class, by the class and for
the claes in power, usin? the armed foroes of the state drawn
from all the seotions of the politiocal aociety to further its
own, uncoalitioned aspirations. It is clear that into this
gcheme of things nationality of the individual based upon
territory as a source of moral guidance fits like the axe in
the hand of the statue of liberty. Since war does not lend
itself to precise legal definition the national law of treason
loges its ability to cover an innumerable variety of cases.
What is - to seleot a few examples from An abundance - the
position of a personal naturalized in a forelgn country, whose
government at the time of naturalization enjoyed nc recognition
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by his state? ls a person fighting in the ranks of foreign
armed force of a state wnieh is being usurped by his natian@l
state by an active armed intervention indictable for treasnn?
@nsparticipation in an armed insurrection against a foreign
government upheld by his state and supported by his national
army (in the name of law and order) constitute a troneonabio
act? It 1 evident that to these and many other questions

no ansver oan be found in the present Law of Treason since a
treasonable act is not a orime against any established political
or moral standard, but an aot involving a loss to the state of
one individual over whose person the state claims unconditional
ownership and whose loss it is deteruined to prevent., It is
not impractical to assume that in conflicts such as charac-
terize our times, the individual, being a subject of one state,
is not free to chose sides but must follow the consequences

of his birth. He‘derivos his dignity and rights not from
being a magal man but primarily and exclusively from the mem-
bership othgtuto. He must answer the call to arme 1rrolpco-
tive of his 1deological certainties and is unfree to move.
sufficiently far to give effeot to his moral choice, and is
punighed for having chosen the side whose 1deas he shares. lian
in the national state enjoys all the physical and mental
mobility of a fish in the net. Only that his sbandonment of

that net spells another container. The sovereign demooratio

natipnal state abhors wvaocuum.
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To this atteupted desoription of the individual as being
an article of state property the objection may well suggest
self, indeed it is found in most legal dictionaries that
allegiance is "the cbligation of fidelity and obodionﬁo whioch
the individual owes to the government under wnich he lives
in return for protection which he rsceives." This view is due
to trninedninability to appreciate the fzet that the state
protects , when it is able to do so, the individual not from
another indiv;dual aggressor but against another state. Few
wen, unless that be thelr protosaion,wiil venture to oross
into alien lands with the objeoct to destroy life and property -
they do 8o collectively, orsanized in a body designed for the
protection of their state. By and large, the breach of peace
in nmodern times can be taken only on the initiative and at the
disoretion of the governmeantal institution. The natlioral
authorities may, of course, be driven to take such a step by
pressure of belligerent popular sentiment, such indeed is pre-
puned to have been the case with all the prineipal participants.
But it is becoming evident more and more, eapecially now that
modern conditions allow for a close acquaintence with the
spiritual atmosphere prevailing 1naido»nll the belligerent
caups that this war sentiment is ocapable of s.dulouo mobiliga~
tion voth before anﬁ after the breach tskes place. It would
be true to say that wars are made under the sanction of a
popular spirit but it is olear that this spirit is direoted,

nurped, and kept in constant readiness for the solemn event.
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The nation-staie is essentially a partisan establishment.

1ts unqualified sovereignty, its insularity, its ineistencedon
"natianal"'nolf-interoat. its spirit of emulation, its parti-
cularism, its emphasis on contrast and superiority, real or
fanoied, its profession of national honour ihét is adhittedly
contemptuous of caleulus and reason, keeps the patriotio
citizen ever ready to respond to the call of arms by his
national establishment., Hightly managed ordinary patriotie
sentiment may readily be mobilized for warlike adventure, the
aim and purpose of which becomes of geoondary luportance.
indeed once a netion is committed to hostilities it becoues
relatively easy to maintain and enhance the support of popularx
sentiment oeven if it 1is not e purely defensive war. When
hostilities have been got falirly under wiy the war is baoked
irrespective of the merite of the quarrel, whiech invariably
becomes Just in the eyes of those who wage it. And when peace
is again established its acceptance ie initiated by the state,
and in the interest of the state. (It is an accepted historical
fact that all governments call upon their people to fight to
the very last, right up to the moment of the slgnature of the

instrunents of surrender, long after peace negotiatione have

been started.) It is quite obvious therefore that any given
state exists and is useful to the individual against another
governmental establishuent, so that on the slightest oxﬁminn-
tion the issue resolves itself into a matter of competitive

establishments, as between the national aspirations of
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different states; and the service =o rendered by the state
to the individual takes, on the aggregate, the character of a
remedy for evils of thelr own existence. It is at best a
anitigation of some of the 111; brought on by the presence of
national states resting on patriotic loyalties. The average
¢itizen 1s thankful to the state as he would be thankful to the
hogpital treating hiz for a discase causad by malnutrition
and worry. It is not entirely unnatural that his main concern
should be fooussed on the possibilities of ite abatement bather
than on point of ite unavoidability. .

fit is = proud boast of national stateoraft that the army
of the state represents the "people in arme," an instrument of
popular will, used to sustain by force the interests of the
people, and as such it is acoepted in popular democratic
pﬁrlanoe. However, as observed in operation among modern
statee the principle of "pecple in arms" is extremely limited
in 1ts epplication, too limited, in fact, to sustain it as a |
valld prOpoéition. in a state of transitory nature embodying
the political unity of ite members, such as characterizes the
U.8¢8.Ke, Yogoslavia, etc., the difference of status and fune-
tion bYetween the member of the armed foroes ana the armed
civilian is of impolitiocal character, one shading off into
another insensibly by minute gradation. The armed cltiszen,
the workers militia, the partisans, the regular force, drawing
for ite leadership oun the whole population, represents a
system of gradation which allows in times of war for free and

unfettered movement from one category into another. last to
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his retreating regiment the individual continues resistence .
in whatever eapucity presents tc him, nor is he barred by any
militery code from sponteneously re-joining the libérating
regular foroes. In the modern democratic state the military
la rigidly secluded from the oivilian., The former is pro-
tected frow the corrosive influence of vital political dia-
oueéian and is under no obligation tv fight 1f the superior
decides that organized resistance is unnecessary. The latter
must on no account take to arms in a civilian eapacity, in-
deed the generality of modern states prefer submission to the
onemy state rather than arm the people, since indeod this
would confor upon the people the power to wage the struggle
on terms intelligible to themeelves and with consequences
acceptable to their immediately elected representatives - all
of which might hopefully banish the iastitution out of the
scheme of hunan experience. As the British I'rime-iinister
had sald without perhaps realizing the implication of his
words: "Hassés of armed people puts an end to the idea of the
Stata."

The eituation ean be best exemplified Ly recont develope
ments in Greece. The collapse of authority of the oecupying
power found large numbers of people, who conducted armed re-
sitance to the invader, in a state of fill military organisa-
tion. It would seem that all a popular government had to do

upon 1ts arrival on the scene to epply the principle of

%
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"people in arms" was to have turned this willing and spirited
portion of the people into a nucleus of a standing popular
ermy to defend the interests of the people against all even-
tuanlities. This, however,wazs not the run of events. Before
any national foree could be forwed the armed pocplo‘wcre dis~
armed since indeed, a politioally purposef.l armed mass oan
only be an instrument of a governmaent of the masses. The dis-
armament was effected by the aid of a foreign armed foroe,
after which a natiohal foree of consoripts was built up. So
Tar from being the "people in armg" it was en auxillary instrue-
ment to be used againet the people, a safeguard against a

government of the people.
i 2
1t may be argued that this descripticn of eveants does not

display a significant excese of caution, and in any case cane
net be expanded into & generaligzation. Dut the difference
between the case of (reece and that of other modern states is
in the degree of evidence. The contenticn that the Eolictunﬁc
movement or such like armed foreces are private armles in as
much as they owe allegiance to a political ideology, whoroai
the alternative is An army gerving the inlerests of the state,
does not carry us very far, since it manifestly measures things
with a tape itself in need of measurement.) J

The necessity for every state to know Low it stands in
respect of every individual residing within its terrltory amakes
1% inoumbent upon it to conceive its relationaship wth the

individual as absolute, individed snd unconditional, It does
not tolerate intermediate status and therefore the watohful
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care with which 1t surrounds its subjects is accompanied with
a system of repressive disqualifications of those who by
virtue of outside breeding are unlirely to display muoh re~
¢lproeity. If the individual, as a human type, represents
& product of a different moulq,his presence in the scheme of
life provided by a particular state is unweloome. Not bﬁins
home-bred he is unable to move with the same spontaneous oase
in the realn of magic whioh characterizes the patriotic ocom-
munity, norlindeed be susceptible to imuaterial substance of
s metaphysical nature that go to make for automatie and un-
refledting sense of national partilhnnhip. The modern law
of citizenship which hag its lmuediate source in rcudalilﬁ
and bears to this day the marks of such origin, is a legal
bond of union which ean be best superimposed on a pre-existing
bond of common breeding. In article I of the model code on
‘the Law of Natlonality 1t 1s defined as "the status of a
natural person who is attached to a state by the tie of
allegiance." It is olaihad to be in essence a reciproocal
relationship involving oleims of the national upon the state
a8 well an obligation of the national towmrds the state. It
is often doaéribud and regarded as b&ing in the nature of a
contranot, although to use Justice iarshall's definition, a
contract is an agreement tc do or mot to do a certain thing.
1t is not necessarily indinaolublc. but the alloaianqo of a
national to his state in made permanent and necessary to his

continuous physieal existence, ienbership of state is
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important to the individual not only with regard to political
rights and privileges (no alien can acquire any measure of
politieal responeibility or take any part in the Government
°f the realm; nor has he any legal remedy in respect of an aof
of state), but also because his civil status and o@paoity_may
be dependent on it. Un hies nationality depends his ability tc¢
hold real property as well as hies employment on publio works,
etc., 80 that the deeire for naturalization is greatly enhanced
by the obvious economie disadvantages that alienoy confers.
The legal requirements for naturalization are diverse, the
requisite period of residence varying from one year to ten,
with an average of about five years. Almost equally diverse is
the procedure followed in naturalization - it sometimes involves
proceedings esgentially Judloial in oharaotor; i.0., the courts
of general Jjurisdiotion are vested with the power to conduct
them, but it is in nost oountiion left to the legislature or
the exocutivo.hparticularly the minister of the interior. In
post war pericd the guestion of "fitness” of a person to b;
a oitigen has scquired an altogether new significance, many
countries having by law denled the right of naturalization on
racial grounds ag well, or primarily, én grounds of radicalisa
of politieal outlook. The Juridieal concept of the resident
alien varies in content eand extent throughout the world but 1}
is everywhere subject to Sedition Aots which give the exeou-
tive the right to expel from the country any alien regarded
as nndesirahle. The icru Sedition ha- oome to apply to



147

Practices which tend to disturb "internal public tranquility"
by deed, word or writing. For instance under the Allens Le-
striction (Amendment) Aot of 1919 it is an offence for an alien
in the United States to propegate industrial unrest and 1is
normally punishable by deportation as well as imprisonment.
Inzigration offiocinls ean deport aliens for language and
Opinions of seditious nature, although the word itself may not
appear in the statutes. On similar grounds naturalized
citisens can be donaturalized and deported. Adwministrative
officisls do as a rule deterxine guilt in these deportable
cnses and their decisions are for the most part not reviewable
in the courte. Bothdeportation and exclusion have! become
instrunents for enforeing iumigration policies, but important
differonces arise from the fact that one forbids only the
acquisition of & new resiaence, whereaa the other uproots the
alien from his home and newly oatnblinhod environment., Although
under Anglo-Saxon theory, the right of the alien to continue
his residence is a matter of law rather than of executlive grace
the law is moulded by adminigtration in the interests of

"state security." Resort to deportation as & national or
internaticnal poliey begun in the newer countries confronted
with the problem arieing from extensive lmulgration of poraohl
of untried political animus. From one standpoiant it is an
auxiliary arm of the weapon of exelusion, from the other it is

a means to oust undesirable elements although deportation 1s

ndt offered as a punishment for a orlme. PoasassionAor
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advooaoy of radical belief begun as a metter of law in the
United States with the enaotment of acts of 1917, 1918 and
192G, Post-war radiealism initiated mass deportation as a
weapon of combating the introdunetion and gpread of unpalatable
ldens. The provieion of the law were wide enough to include
within the deportable oclase d¢ aliens possessing any radiecal
belief, In 1919-132C widespread raids were carried on,
thousande of aliens arrested, detained sand friod, often in
flagrant violation of tne most fundamentel constitutional safe-
guards.l Aliens were denied not only freedom and oxpropaion
of belief accorded to the citizen but also the fresdom of
action and expression regarding industrial and other conflicts
that is still rightfully his. The/proooodinga were mostly
administrative, the original hearing being before the inmigra-
tion inspeotor, with an appeal to the Secretary of labour.
Control over the sdministration by the Jjudieiary was narrowly
circumseribed, review being limited to the determination of '
"Jurisdictional fecte,” guestions of law and formal require-
ments of a hearing. GQuestions of fact, the decisive issues
in the ceses, were not reviewed, it being sufficient that some
evidence supported the administrative conclusion. The deportes .
was often returned to a ocountry where he was consldered a

pelitical offender.
The laws of various states contaln pioviaions under

Iﬁlark: Deportation of Allens from U.S. to Europe.
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which nationality is lost by acts other than voluntary natural.
zation in another country. Among these are proloué;d depar~-
ture from the country, residence abroad for = gpecified period,
failure to return in time of international conflict, accept-
ance of decorations conferred by foreign institutions,
liarriege of a woman national to an alien - generally spiakins
any aot capable of impairing the individuals sense of soli~
darity with the nation state. Furthermore many persons lose
thelr eitizenship as a result of changes in political boune
darles, who are not welcome in the foreign countries in.which
they reslde and lack of passporte, viea, and neans makes 1%
difficult for them to go elsewhere. The number of stateless
persons which reached several millions between the two wars
and. which will doubtlessly rise to many more in the period
following this war could, it is sugrested, be reduoced by
inter~gtate agreements which would oblige each state to confer
its nationality upon a universally agreed oriteria, yet it
is oclear that from the point of view of the state interest
this would mean introducing a body of persons primarily in-
terested in macing a living and unpossessed of the spirit or
spontaneous selr-abnegation to the personified collectivity
which makes for civie virtues in modern democratic state.
Political consiaerations contributed largely to fho
maintenance of a strict compulsory passport systen for

inter-state travel, which now became an effaotive instrument
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of control of migratory movements. The passport system has
become compulsory everywhere, and visas for entry, exit and
transit are required by mény governuents. Uriginally intro-
duced as a means of regulating immigration, the visa is now
used to keep undesirable aliens out of state boundaries. The
legislation of many countries contain severe measures against
all persons who succeed in entering "fraudulently" into their
territory without a passport or visa. Such illegal entrants
are generally expelled and are sometimes also penaliged.
Special administrative services are employed in the search
end pursuit of these persons in the United States, Canada,
Palestine and many other younger countries. The American
quota system, the dolisnatiog of "preferred nationalitlies" by
Auatralié. provisions for admission on the grounds of assimi-
lability and other provisions designed to safeguard the state
from the disintegrating influence of a non-home~bred element,
contain no relevance to the economic absortive capacity of the
countries. The effect of the considerable body of restric-
tive and regulatory logisiation;sindefho first world war has
not been to change the character of immigration from a hap-
hazard movement to a oarefully regulated world distridbution
of population it claims to be, but toabnvcro ocutting down of
its volume, the crostion of a great disproportion of popula-
tion optima, andﬁgirpotuution of disparisy in density and
ﬁalad:ustnont. How much dignity and freedom is lost in the
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well-beflagzed consular and other establishments is a subjeot
Of a too little attractiveness to be here discussed. It is
diffioult to see how this great body of restrictive regula-
tion can be defeated without exceeding the state preiogativo
) 80 exercise ownership in respeot of the subjeet, its claim

t0 his unconditional allegiance, and its desire for security.

The second world war has measurably increased the terrorx

campaign against aliens in all the major states. 4s origin-
ally sent to the 4douse Judiciary Committee in April 1939 the
Smith Bill included provisions for the deportation of any
alien who "advises a change in the government of the U.S.,"
(this time with no violence whatever), or "engages in any way
in domestic political agitation'(like attending a lemocratic
rally or trade union meeting); and of any alien who should not
within a year declare his intention to become a citizen.
Fortunately, plans for conscentration camps, oonpulnoéy
naturalisstiodpnd the complete suppression of political
activities among the unnaturalized were abandoned in the Com-
mittee, but the spirit wnich put them into this and similar
bills has left its mark on subsequent treatment of the allen.
in May 1940 a Bill was introduced into Congress to deport

any alien who has used or uses the support of Communists,
whether individual or organizations, so as 10 interfere "with
the good order and happiness of any looal community, or with

the established democratis, economio, Or domestic relations

with this Republie.”



The 1940 statute provides for deportation if the alien
ever belonged to a proseribed olass of radicals "wholly with-
out regard to place, time, length, or character of membership.
It being the intent that ... membership... at any time,, of
no matter how short duration, or how far in the past, irre-
spective of its termination or how it may have ceased, ahall
roqgire dcportation." Affiliation ocomprises giving, lending
or piomining of money for any dootrine of organisation
inimieal to the state. This retroactive deportation statute
* 18 not invalidated by the constitutional prohibition against
ex poste faotor laws. (Art.I par.9 says: "No bill of attain-
der or ex poste faoctor law shall be passed.")

in the United Kingdom thousands of refugees from Germany,
Austriae, Rumania, Hungary, Bulgaria, etec., were placed in
custody in the interest of public safety. The Aliens Kestric-
tions Aet 1914, the Aliens Restriction Orders and various
supplementary Limitation Acts provided for registration by
supplying to a registration officer certain particulars con-
ccrhing aliens at large whowgre subjected to a rigld system
of control and disabilities although ihoir hostility to the
regime prevailing in country of their origin was evident by
the faot of their residence here. Sinoe the main test of
enemy oharacter is territorial one, prominent anti-Fasolsts
failed to claim exemption from being nin custody and not at
large” on the grounds that by reason of thelr diaohuré. from
German nationality they were not alien enemies, although ad-
mittedly not British subjests, Although residing here



Permanently or temporarily per licentiam et sub protectione
Tegle and are prima facie entitled to the benefits of the
law of the land they were interned, since, as was pointed in
Schaffenius's case, "it is common knowledge among ﬁa that the
internment of a ocivilian enemy doesn't necessarily connote
any overt hostile attitude on his part." It is claimed that
& non-British resident doesn't forfeit the Xing's protection
while "he has continued here.... without moleating the Govern~
ment or being molested by 1t,"™ but then "innoocent" proteotion
doesn't amount to molestation by the Government of the aiion.
who is also denied the writ of habeas corpus. Nor is it
denied that an alien inomy at large ig entitled to a writ of
habeas corpus, but once interned, it is argued he beocomes a
prisoner of war and disentitled to the writ (Freyberger case).
But 1t is olear that internment is the very fact for whien
redress ip olaimed and the legality of which is challenged.
A The argument that the Crown in making a man a prisoner of war
is acting under the royal prerogative and that its acts, like
certain other ao;u done ni a belligerent, is not examinable
by courts -- looks uncommonly like petitio prineipii.
Protanaocted and undisturbed habituation onder the discipline
of the insular state has developed in the native citizen the
ability to view the state as a particular expression of his
individuality. In his unsophisticated refleotion this has
created an nnbrokoﬁ habit to conceive politiocal conmunities
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in terus of personalities. Under the guidanoce of this habit
of thought, the relation of the individual to his country is
conceived tov be of an intimate kind, not a politico~economic
but an organic adherence. This personified collectivity has
becone one of the most outstanding cultural facts of modern
civilization, In the apprehension of thé individual member
of the body politic the limits of his person do not coincide
with the limits which modern biological seience would recog-
nize. His individuality is conceived to cover a wide fringe
of objects, wnich do not lie outeide the limits of his person,
but are regarded as standing in an organio inalienable rela-
tion to his personality. They are the characteristic type
of surname, emblems, usages, symbols, attire, territory and
many other remoter things which are particular to each

national collective and are jealously included in the quasi-

person fringe. It is not his in the sense that he has an

aceredited disoretionary power of disposal, but by nature of

a legal fiction habitually inherited. This corporate deriva-

tive concept doesn't coinoide nor supplant the concept of
legal ownership since the same object may belong to one

person under this concept but to another person under the
has
other. It is a ocultural fact that whieh grown into a

formidable institution in the! moaern state with digastrous

consequences to national minorities.
This popular identification with state of nationality,
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of Volksgeist and etatism and the gradual establishment of
the principle of collective personality and collective
Organism works as a standing agency of unfreedom to any in-
dividua;)or group of 1nd1v1dunla7who by virtue of different
breeding doesn't resemble the standard type, Lying outside
the organiem of the predominant nationality it finds itself
in a sever:psyochologic strain. individually and legally
ien leading a minority life stand on equal footing with all
~ the rest of the community but being members of s numerical
inferior organism their exlistence is conceived as a funétion
¢f their loyalty to the smooth working of the dominant
organism, measured by a different and more exaoting standard
of social behaviour. The ata#u: of minority is a tacit

and irremovable badge of inferiority in a collective where
each individual coneceived hiumself as standing to his organi-
zation in a relation of exclusive reciprocal ownership. Un- -
able to entertain any serious aspiration to break away from
the existing political organization by virtue of being a
disporl'mlnority or one for whom a territorially deternined
separation as a constituent factor i-vimpouliblo, unable to
embark upon a conscious policy of self-assimilation, he re-
maines in the eyes of those foruing the national organism a
graceless intruder, an institutional misfit and a politiecal
inounmbrance; & guest living on sufferanse of the host who
"owns,” and "belongs" to his domicile. His ability to aot
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upon his moral certainties is circumsoribed by his conscicus~
ness of tenantoy terminable in times of political strain at
the owner's pleasure. These permanent or transitional ethnie
minorities invariably comegy up for speciel consideration in
times of national misfortune. The second world war brouzht
in ite wake many disastrous consequences for the minoritieub
which were a culmination of a process sustained by the
discipline of exclusive national existence.

The'idontity of the state with the hation is assiduous~
ly cultivated in a varilety of ways, oue of which is the ocon~
stitutional recognition of the state as the monopoly organisa-
tion of one single nation. Thue the introductory part of the
0ld Polish Constitution Soganx "Re, the Polish people, con-
firm ana introduce this Constitution intc the Constituent
Assembly of the Polish Republic..." The Czechoslovak oone |
stitution read similarly: "We the Czechodlovek people... in
order to affirm the complete unity of the nation.. aceept in
our latiohal Assembly the Constitution of the Czechoslavak
Republie." (The Polish and Czechoslavak population of the
respective states was 59% and 624 of the general population.)
The constitution of old Jugoslavia spoke of the "Kingdom of
Serbs, Croats and Slovenes," although the state contalned
large minorities of Albenians (500,000), Megyars (500,000),
Germans [400,000), Turks (300,000), Masedonians (200,000).
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This direct identification of state with a dominant racial
group or groups, contemplated by the constitutional doocument
- must develop in the members of minority -- mavieonakities
& consciousness of belng gueste, enjcying residences on
sufferance of the legal hosts. in the case of cher states
the identificution was of subtler nature, thedominant nation
being interpreted tuv include all citizens irrespective of
nationality and stock. The Rumanian constitution of 1989
lpoko of "Rumanians, irrespective of nationality. language
or roligion..." as beiug entitled to freedom of conseoienoce,
80 that everybody who knew he was not a Rumenian, was at
libverty to draw his own conelusions. The Turkish Constitu-
tion or_1934 simllarly defines "Turks" as all citizens irre-
spective of origin and race, which was s strong invitation to
assinilate, and denationallze the minority elements. MNany
state constitutiouns openly speak of the lénguago of the
dominant natiéns as the only official language of the state
with all the culsural iaplications that this 1nvolv’l.

1t is true that post-war treaties on ginorities whioch
constituted an integral part of the aylgﬁemor Versailles
Treaties obliged the states to introduce/into the body of
fundamental law of the lapd, the safeguards and equality of
rights for minority having beoome later & oondition of entry
into the league of Natlons. However, declarations on
non-digserimination by all multienational demooratiec states
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have had the same practical signifieance as the deoclarations

by states to respect international treaties and obligations.
in reality all public and state offices have become a monopoly
of the dominant group which is achieved either through dis-
qualification on grounds of parentage (also practiced in the
Uike), or is assumed (V.S.), or by means of Humorus.'cltusnp;
according to which only a speoified percentage is admitted.
(Poland). The minority treaties included safeguards on the
righte of minorities to state-supported elementary sohools

in the mother tongue, as well as the iisht to a proportionate
appropriation for culture inetitutions. These prbminoa howe
ever contained a proviso, and were to be fulfilled only in

the presence of a "oonsiderable number"” of persons of minority
nation. The Czeoh constitution by far the most liberal
constitutional document dealing with minorities postulates that
"in towns and provinces where a considernble number of Czech
oitigens using s non-Cze¢h language live, the children of these
Czech oitizens, within limits determined by the general law

of edueation, are guaranteed the opportunity foreducation in

publie schools, it being understocd that the Cmech language

remaing an oﬁligatory .ubjoot’kpar.lal). The "Yonsiderable

munber" is 20#, so that areas which contain 19, 99+ of

minorities were unable to claim the right.
It is olear that no national state oan endow its national

minorities with rights equal to that of the dominant nation,
since it denies them the form of organization possessed by
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the dominant nation, namely the national state. It is true
that several constitutions did recognize the rights or'amnllor
nations to self-determination, but this was always qualified
by the general interests of tne state. Paragraph 22 of the
Estonian Constitution desclared that "percons belonging to
national minorities resident within the borders of Hstonia
have the right to form autonomous institutions in order to
safeguard the interests of national oculture and social secur-
ity, in so far as these do not prejudioe the interests of the
state."” A more radical gsolution of the national question
has beon territorial automomy within the framework of the
existing state, but the experiments in territorial autonoay,
such as the Catalonian Autbnomy. Carpato;Ukraine, ﬁomol..and
Aland lIslands have ended in failure, because in all cases the
central government retained exclusive competence over Rightl
of Nationality, Foreign Affalrs, Defence, Public Security
(which allowed the central government to use membera of
natioral autonomy againet their own national movement),
NHational Debt, Customs, Supreme Tribunal, Honetary System,
Gonmunieatious, Finanoo. Frontier Folice, Control of ligra-
tion, Armaments, Fishing Righta. / (By the Saint Germaln
treaty signed between the allies and the Ozechoslovak Republic,
a paragraph was inserted in the Czech constitution whéch
declared that the "autonomous province of Sub-Carpathian
Russia will be endowed with the wideslpossible auntonomy con-
patible with the unity of the Czech Republie.” All laws of the
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autonomous Seim were to be submitted for confirmetion to the
¢ Preeident of the Republie, who alsc appointed the Governore
General). |

By far the most effective way of national disqualifica-
tion is the electoral law and procedure. The only open
formal disqualification known to the demooratic stete is knowe
ledge of the language of the dominant nation (Turkey). A law
which admits only s national list, i.e., lists which collect
a certein number of signatures in eaoh electoral region, so
that a loocal national minority is deprived of the posaibility
to present a separate list (Yugoelavia). [Ihere was-also a
law wnich allowed a relative majority to send a representative
80 that large minorities were unable to send a single depubdy
(Rumania). Unequal distribution of seats was sznother cone-
venient means. In a pureiy Polish town of Oracow, 40,000
eleotors sent one deputy, while a Ukrainian town Lutsk sent
one deputy with 110,000 votes. Iu Prague one seat required
35,000 votes, in non-Cgech Karpathia 64,000, iass dis~
qualifications (Upper Silesia in 1930), disgqualifications
on grounds of dubious nationality, failure to put on the
register list, or send elestion cards (6Us of electors in a
non-Rumanian town didn't vote; mnor 4id 90p of Bulgars 1n
Dobruja)s All these methods of national disorimination could

not but produce a legislative assembly whose somposition was

out of =sll semblance to.the ethnie composition of the state.
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Thus of 444 deputies in the Polieh Seim in 1930, there were
20 Ukralnians, 1 Byeloruesian, 5 Ceruans, 7 Jews, altogether
34 representing 435 of the population. In Rumania dagyars
(87) received 2» of seats, Jews (L,000,500) not & single deputy.

The temptrntion ie great to attribute these practices to
the "absence of demoersatio- tradition which characterise the
flestern democratic state” (which has no territorial minorities)
or aven %o some inherent raclal failing of the lesser demo-
cratic breeds. However the Vestern democrecies display a
gimilayr lack of care for its alien minority element although
conditions there necessitate the employment of dirferent
methods, |

Refusal on the pesrt of many employers in this country
and the U,.S. to hire members of certein raclal or religlous
groups, or acceptance of uniformly renselved lower wages,
discrimination of relief appropriation, etc., ete., is a subjeot
on which many volumes have been published. = Keonomic diserimina-
tion pervades overy sphere of civie aotivity, although demon-
\atrably 1t 18 not always of direct governmental source. At
the moment -f wrlting two particular cases force themselvesoon

our attention. One ie a list of vacant posts for seclentifio

and technical workers eirculated by the Departuent of dinlstry

of labour which includes advertisements stating that "ao

aliens or Jews are required."” The cther is the Regulation 31



paragraph 4, of British Boxing Board which contrcols all proe-
fessional boxing in the country saying: "Contestants must be
legally British subjects and born of white parents.” (This is
designed to keep the West Indian boxers from the field,
nlthough they are allowed to fight for an amateur title.) Pro-
tection against employment disorimination is found in the
Government Civil Service only in respect to those positions
oFtained through competitive examination although even here
the merit system presents the poaéibility of disorimination
whenever administrative officials have an opportunity tdlabuso
any discretion vested in them in selection of employees. To
assure racial and religious minorities a falr treatment many
legal auggestiouns have been mnade, auong which a Bill that would
require every public body or public utility company to propt
a formal procedure for employment equivalent to the merit
éystom. The procedure, it is éuggeeted, must be approved by
an industrial ocommiesioner who is also authorised to lnstitute
the enquiry into its admninistration.

A violation of this procedure or an instruction to
violate it ie to be punishable by a oivil penalty t0 be re-
covered by the aggrieved person. In an action t0 recover
the penaliy, the finding of the Commissioner in any enquiry
held under this statute mny’be taken'an evidenco.‘providod the

officer sued had notiecsg of the hecarings. A8 to private employe

ment & Bill is suggested authorising the dinistry of Labour
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to investigate the employment polic¢ies of employers charged
with diserimination and providing for the widesprend publi-
cation of results of the 1nvestigatioq;umn&ﬂzbﬁwa&ﬂnct&mo;
it would also penalize any employment agenoy for aonaing
applicants to an employer who makes race or religion a ocond-
ition of employment. .

The diacriminatiqn:that still exists in the Trade Union
movement has been in paré due to praotices of employers of
oreating prejudices and antagonisus among euployees of differ~
ent coloure and nationalities to present effective lavbour
organizations. . In part it is also the result or certain
Trade Union leaders wno consider their personal fortunes much
safer under a system of exclusion. ©Should a Trade Union be
successful in obtaining a closed shop coniract with public
utility corporation it must be subject to State labour Rekks
tions Board certifying that the union admits all the lnhabl-
tants of the state to its membership on equal terms without
regard to race or colour or oreed. Attempts to eliminate
disorimination by legislation must be designel to end racial
and religious diserimination by places of public acoommodation,
it must provide that all persons withinAthe Jurisdiction of
the state are entitled to the full, equal and un;oarosatod
acoommodation, advantage, facilities and privilege: of places
enunerated by the statute for which the H.Y. Stgtuto offers
an example: (N.Y. Civil Rights law, February 27, 1939.)
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Violaticn of these acts is to be made & misdemeanour punish-
able by fine or imprisonment or both. in addition damages
or a statutory penalty to the person aggrieved to be pro-
vided for by the statute. Denial of full and equal accommo-
dation on aeccount of race, colour or creed by places of
public accommodation to be‘made a ground for denying, suspend-
ing or revoking ¥ho licences required for the opefatiun of
such places. It is certain that the loss of freedon from
soclal intercourse with smembers of diseriminated minority
would be significant for a large number of people, but there
iz no compulsion in wide social intercourse anoné unwilling
groups since it is confined to places whioch profess to be open
to the general publie, and not to selected individuals. Jlegis-
lative non-interfercnoe p‘rpotnatol racial and religious pre-
Judice in'pQOplo who otherwise would never feel it. It is '
notorious that rase-conseciousness 1s consplouously absent in
a civiligation where education and legislation are combined
to stamp out chauvenistic practioces.

In the conception of liberty that governs the national
state a constitutional right was thought to be a "safeguard™
against a foreible interference with a free exercise of the
more o:icntisl elements of individual llboriy. A man's
liberty was thought to need no constitutional protection
against private individuals, for the ordinary law protected

him against violent interference practised by others. 1t was



the state and its agents that were thought to be capable of
foreibly interfering with his liberty, and it was against the
governuent that his constitutional rights were for the most
part directed. By and large libel law suits were of local
and sporadie character, and mostly non~political. With the
Opening of the third decade of this century defamation of
Opponents has become a standard device of political propoganda,
& form of mental sadism to be used as a preliminary to
physical terror, political asséssination, mass expulsion and
annihilation of opponents. The aftermath of the firat'world
war saw a widespread employment of this process of subtle
poisoning of publioc opihion with half-truths and irresponsi-
ble groups libel, banking on the newly uoqnirod knowledge
that even subsequent refutations did not,ontircly destroy the
harm oaused by arousing certain doubts. Political propoganda
didn't assume the form of open advooacy or insurrection so
that legislation which spoke in teras of advoocacy of vislent
overthrow fell patently wide of the mark. The "olear and
present danger™ as a oriterion of subversive propoganda tend-
ed to put on the statute books repressive laws that were
haphazard, hesitant and wholly empirical since the principal
coneern of the individual has now been transferred fromthe
ability to limit the poweriof government to impose arbitrary
restraint to the right to invoke the power of the government

to restrain political groupsfrom imposing arbitrary restraint



/66

on others. Under these laws the prosecutors and Juries were
invited to seex in a flood of subversive matter some sentence
Or word whioch fitted the formula of violent revolt, whioh in
uost cases resulted in acquittal of the defendant. The
clarity with which a danger emanating from mere words way be
perceived and defined was itself a matter of opinion on which
widely divergent views were ususlly possible, 80 ,too, was the
imcediacy wnich distinguishes tnhe present danger. It is on
the whole a negative faestor of constitutional law, it tells
courts when they may ignore what legislatures have deoreed,
rather than tell them what they should decree or prohibit.

1t found inspiration in the conviction that political debate
and democracy can function only if such dangerous thoughts

ag distinguish sub~demooratic parties are allowed expreession;
indeed it may fairly be sald that 1t welcomed subversive
opinions in the belief that they helped to clarify the prinoci=-
ple and stimulate the aspiration of demooracy" (In-t%tuto

of living law,{lllinois law Review, 1941).

The existing law of libel is securely grounded in pre-
oupitalistip conocepts of honour, family privacy and reputa-
tion. It represents the survival of honorific values and
standards of 1naividnal decency that was later substantially
shaped by the tradition of individualism so that its purpose
was conceived as protedtion against individual injury, as the

law of assault is conceived as proteotion for individual
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life and limb. Hence defamatory attacks upon groups are
very much outside the scope of the existing law. Yet it is
abundantly clear that with the conception of the individual
48 a member of a national, religious or racial group having
become the outstanding factor otﬁ%apitalistio civilisation

it is only through the adequate strengthening of the defence
of the groups to which thefindividual belongs and with which
he is popularly identified, that his liberty can be safe-
guarded. Defamatory attacks upon groups are derivatively
attacks upon #%s individual members, whose own :tatusdofivou
from their group affiliation. The law has seoured protection
for groups in the daso of corporation where the groups can be
treated as a "personality," dbut it significantly leaves out
religious, national and racial groups on the assumption that
they are too vague, too overlapping and categorically inde-
terminate. 1t came up against insuperable diffioculties in
ite attempt to decide what groups should be protected from
what statements and by what legul mechanism ("The richj "the
Jews," "the Catholies,") owing to its reluctance to submit
that the prevailing habits of thought in terms of nmationality
and the passions which it arouses has made it imperative

to contenmplate a division between national or racial groups
on the one hand, and sooial, political and professional on

the other. The defence of truth as a criterion of group
libel, wnich is a staple of civil suits at comzon law can go
a long way but it is demonstrably inadequate, since the question
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of truth 1s complicated in group libel cases by the difficulty
of deciding whether a statement about the group must be proved
to be true concerning every member or can be Justified by the
qualification of "Some" or "All but a few." It has becoume,
for instance, an gstablished practice of popular newspapers,
to g¢ive prominence to all oriminal cases in which wembers of
minority groups are involved for their allegedly greater
"sensation value," and fall to mention the members of minority
who have contributed to the current national effort. This
sustained and persistent practioce of seleCting factse tends
to develop and strengthen the citigens' cbnvietion of the
ethical and civil inferiority of the minority group, as a
result of which no member of a racial minority group escapes
some paychic or mental hurt. Authors of war-time posters
proclaiming "de f£ill the graves and the kinors fill their
pookets," can find defence in the arguzent that the poster
didn't suggest that "all linors fill their pockets while none
of us does," so that truth as a criterion of group defamation
renains singularly impotent in face of the positive results
achieved by a persistent repetition of half-truths.

A cursory survey of group libel suits in the U.D.A.
before the outbreax of the second world war displays on the
whole a general reluctance by courts to prosecute wasters 1n

race-baiting because no particular plaintiff oan be shown to



have been hurt, or if hurt can show anything but the most
speculative olaim to damages, Another reason offered is the
varlety of procedural obstacles and the belief that "it is
far better for the public welfare that sowe occasional injury
to an individual, arising from general censure of his pro-
fession, his party, or his race, should go without remedy
than that free disocussion should be checked." Generally
speaking the courts assume that where the group 1q large the
Plaintiff cannot possible be hurt simply as a member of.tho
group. Salmond's view that "no action could lie at the suit
of anyone for saying that mankind is vicious and depraved"
seems to provide the assumption, generally accepted in good
faith, that as the numbers of the defsndmntes group expands,
the extravagance of the defendant's statement will discredit
him without the niod for legal interference. There is no
authority row for his proposition, since very often the defen-
dant engaged in oxbloitins the anxieties and prejudices of

the populace suoceeded in inoreasing his oredibility as he
inereases the scope and violence of his fﬁllthoodn. It can
be safely said that the more daring the misstatement the more
sizple it 18 to oonnrehchd. aﬁd it\politicalvtnd social cone-
ditions provide, as the system invariably doese, the group
which is already held in fear and auspioidh, becones an object

of attaoks True the degree of hurt is in itself apooulttiv;
but it is real for those who see in it a preliminary aect to



broken windows and lynoch law. 1t is clear that those very
persons who need protection are often likely to belong to
groups which are unincorporated, unorganized and divided.

This insistence on the incorporated personality as a
eriterion, aném;umerioal strength of the libelled group as a
measure of caldulated hurt is at the bottom of courts' refusal
to grant injunctive relief end its inability to prevent the
oourt room from becoming a platforu for subedemoeratic propa-
ganda. Although 1t is true that eaech group making up a
comzunity should be subdoot to -orutihy and eriticism of
constituent groups it is vital to establish a principle of
clagsification in which the racial group must ocome up for a
distinot consideration since their ocomparatively easy identi-
fiability in common walks of life ronders slanderous generaliza-
tion and defamatory propaganda an iumedliate wedium of dis~
orimination, violence and loss of freedom. In the next
category would fall religious and professional organizations
and groups whose members ¥isit, use and assemble in establishe
ments, likely to provide a target for popular indignation. 4s
to the defamation of groupc such as "the ruling classes" .
"the isolationiets,” "the Socialists,”" the roaotianariof."
eto,, Blaokstone's conoept of freedom of ﬁublioation oan
safely be socepted, iinoo they provide the .tcck-ip-trado of
ideological mythology without whiech no party risesnor class

deolines.



dost of the alttempts at protection of the raecial groups
have made use of the existing law of oriminal libel whioh has
proved a weak and ineffective weapon. lIn cases of libel and
of slander a showing of actual pecuniary damage is notaneocsa-
ary lngredient of the action, but the courts presume that a
defamatory statement about an individual causes him danage as
they presume malice from the faot of publication. Clearly the
whole concept of damages 1s inadequate, since it doesn't take
into account the amount of mental suffering, embarrassment
and anxiety caused by the persistent brnotloo of incendiarism,
The subsidiary offences such in bro#oh of peace have also
shown impotence in a situation where counsistent defamation has
becoue a major weapon of the struggle for domination by the
party eager to incur pecuniary lose in 1t§ quest for popu~ .
larity and limelight. The aim and purpose of political pro-
paganda bent upon exploiting popular prejudices and anxietles
and the citigens infirmity in face of the blast of propaganda
makes the publishing of any statement, no matter how true or
how much a matter of publiec conoern if it promotes hatred or
hostility against a group of persons 1n society by reascn of
rage or colour, an imperative necessity for societal survival.
(The New Jerssy Statute would seem to suggest the relevant
spirit: "Any person who shall, in the presence of two or more
persons, in any language make or utter any spesch, stateuent

or deolaration, which in any way incites, counsels, promotes,



advocates, hotred, abuse, violence or hostility against any
€roup or groups of persons residing or being in this state,
by reason of race, colour, religion or manner of worship,
shall be guilty of wmisdemeanour.")

Needless to say all these wmeasures are in the nature of a
palliative and not an effective weapon of elimination, since,
1ndoaq. they do not strike at the roots of the phenomenon of
collective sentiment, Collective hatred presupposes and
exlsts side by side with colleotive solidarity, and race
animosity can only be abolished with iho dissolution of con~
sciousnees of recial unity. As lonz as there is room for a
combatant "We" there must be also an unwanted "They." I1lle
feeling between nations will wither away when being British or
German will psychologically involve as muoh as being a Yorke-
shireman or a Bavarian, in short, when being a mewber or a
collective will not carry with it hostile partisanship of
insular existence. To the metaphysical sﬁudont all this
appears purely utcpian beocause he refuses to see.the nationcand
nationalism as purely historiéal categories, charncteristiec
of a definite staze of economic development of man, the: epoch
of Gapitalism. He ITBﬂOIz that human life with ite narrow
linits in time and scene is constrained to rise above and
beyond itself, and it seeks refuge and safety, strength ana

endurance in the eternal and absolute to which 1t is prepared

Eg;ns Kohn: Nationalismus und Imperislismus in Vorderen
Urient.




e

to sacrifice itself in order to enter into eternal life.

Under the stress of his isolation he secks for assoeiation,

- for permanence, for immortality, for a bond, for a "nation.”
in community with his compatriots, with whom he forms a living
and organic whole, the individual finds companionship on his
way and a removal of the limitation of his influence; he
attains an extension and multiplication of his personeality amid
the nationsl mass-emotions, as the individual in the past dia
amid the ecstasies of worship. The fear that besets the in-
dividual is stilled in ﬁne continuity of the nation. "Here

we have the basis and significance of nationalism.”

It is of course not explained why the human mind aeexing
parhanenoo and immortality finds it in a national colleotive
end not in e smaller collective that maie up most modern
nations, nor in that forgotten collective called Humanity. How
far oan nationalism be regarded as an unalterable force, ;n~'
eradiocable from hunan natufo and how far it is the produaf of
the oivilization in which it is observed? To all those who
gsee the nation and the means by which it is sustained as a
thing fixed once and for all the present relationship between
Armenians snd Ceorgians, Slovenes and Croats, Letts and
Iithuanians whioch were once marked by intense national dis-

trust and animosity, must afford an unconfortably damaging
| It is a matter of hiatogioal notoriety that the

evidence.
process of elimination of feudalisn and the development of



Capitalism was at the same time accompanied by a process of
amalgamation of people into nations, into nation-states in

the West, and mu}ti-national states, wheie somne aspects of
feudalism still survived, in the East. With the development
of Capitelism in the Eastern state, of trade and communication,
concentration of the towns, the nations were becoming more
economically consolidated. The vistas of the new system were
arousing them and stirring the urban petty bourgeoisie of the
oppressed nation against the big bourgeolsie of tﬁe dcminant
national group, The necessity of the middle classes to
secure their own, home market wae the driving force behina
national movements, which was invariably countered by various
regtriotive measures on the part of the ruling classes, In
this struggle both parties made constant appeals to all the
members of their llnguintic{national groups in the name of
national values, national culture, fatherland, eteo., drawing.
the wider layers of population into the national struggle, and
diverting the attention of the multitude from burning social
issues to:the.national question.

It is difficult to see how the ground can be removed from
intense national consciousness without removing the forces
sustaining nationalism -- the market economy, which aggravates
and fans the national struggle. The final collapse of
nationalism is only possible as a result, not an imnediate

result admittedly, of the final collapse of the bourgeoisie.



-

/75

Unly in the absence of exploitation and economic rivalry,
which are the principal organigers of n;rire between nations,
the creation of a common economic basis of all individuals,
the withering away of the partisan state and the cultural
elevation and enlightennent of the people will a man, cease
to think in terms of natlional collesctives, dislike another

wan for being unlike himself, and deprive him of his freedom.
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CHAPTER V.
COESTITUTIONAL GUARANTEES.

The idea of freedom as a balance between individual and
soeial claims is as o0ld as recorded political philosophy.
in the last 25U0years the meaning of freedom of speech has not
changed its stability of premises. It is now widely reassert-
oé.b&ﬂgore‘prominent students of the subject that a theory of
freedon must be based on the realization thut “"one of the
nost 1@portant purposcs of goclety and government is the dis-
covery and spread of truth on the sﬁbJoots of general concern,
which is possible only through absolﬁtely unlinlted diiculs-
ion; nevertheless there are other purposes of government, such
as order. Unlinited discussion sometimes interferes with
thia purpose, which wust then be balanced against freedom of
speech, but freedom of speech ought to weigh very heavily in
the woale.” "We must regard tie desires and needs of the
iidividual human being who wants to speak and those of the
great groups of human beings among whom he speaks.” "c;n-
stitutional rights and powers are largely means of protecting
lmportant individual ana sooisl intercsts.” "The sooial
intereet is specislly important in times of national emergenocy
such as war. But every reasonable attempt should be made to
maintain both the searsh for truth and publie safety unia-
paired, and only when the intérest in public safety 1s really

lupajred the great interest of free speech should be saori-

ticed,"d

3;Luffcox Freedom in the U,S. (1941).
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"Thus our problem of loecating the boundary Line of free
speeoh is solved. it is fixed close to the point where words
will give rise to unlawful acts. The charaoter of every act
depends upon the eircumstances in which it is done. The
question in every cuase 1s whether the words used are in such
circunstances and are of such nature as to create a clear ana
precent danger that they'll bring about the substantial evils
that Congress has a. right to present. It is a question of
proximity and degree. When a nationgis at war many things
thot might be said in time of peace are such a nindrano@ to
its effort that their utterance will not be éndured so long as

men fight and that no court can regard them as protesgted by a

constitutional right."
The canjectural history of individual freedocm in so far

as 1t has been writien by the lawyer has been constructed out
of the preconceptions of conflict between the iaterest of the
individual and that of the state. He accepted this conflict
as an axionatio p}onicn; To the metaphysical ltudons of the
State this axiom has been as much trouble as it had been worth.
It has given him no end of daiffioculty to explain how the
political organization which allegedly emerged to serve and
further the individual's natural rights and interests came to
hnve interests other than those possessed by lts members so

much 80 that their olaims to freedom were to be balanced against

the interest of the state. The aim of every politioal society
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was the safeguarding of the natural and.inpxcsoriptibl; rights
of men, Governments, it was proclaimed, are instituted in
order to safeguard man's natural ana inalionable rights. This
would seem to sugsest that political life ls e mere means, the
ain of which is the lire of civil soclety. At ilhe saume time
the rights of the individual to liberty ceases to te his right
whenever it contliets with his politicsl life wnich merely
guarantees his huﬁan rizhts, and %hich must de abolished whene
ever it contradiots its own aim:- the rights of man.

#hich then is the alm and which lg the meanu?

Among students of publie finance it is accepted in good
faith that the individual surrenders a fractican of his pur-
chasing power to the authority of his ocollective to enable it
to perform tasks which are indiviaually impossible or unproe-
fitable. They do not speak of tnig ag "saoririce” but as
traneformation of individual power into collective of(ortttor
the benefit of the individual, since indeed the marchol the
industrial arts has made much of the individual effort rela-
tively costly. ~ 380 far as the econounist went, and he often
went very far in his search for illustrations of a colleotive
enterprise benefiting the individual, he stocd on solid gronnd.
But he often failed to show that a considerable portion of
this individual oconsumptive capacity represented so much
"gaorifice" since it showed nothing for it; how, 1ndooq,u

consiaerable portion of hie effort went to build, use, and
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maintain institutional arrangements which werelin their nature
unprofitable, wasteful and had nothing to show but an increas~
ed coet of existence. lie overlooxeu the one way traffic that
went on constantly from the individual to the range of
rational establishments, which had no other purpose to serve
but: gélf-preservationand wniok wae to the common toiler of as
nueh ufility as the Jewels in the rocyal crown an;hiead in
royal arms. In go far es the student of freedox contended
that sn ability to eay certain things was to be curbed in the
interests of the collestive in which the 1nd1v1dnai lifod he
8tood on safe, though disputed, soll. The eontrol of defana-
tion, libel, slander, coa;so language, "fighting words," panioky
utterances, obscene and blasphewous material, csonteupt of
court, interference with pending Judicial proceeding, racial
incitement, etec., etc., wane among the most significant achieve-
ments of oivilised communel life, snd the individual's in-
ability to indulge in an unbridled self-expression was never
regarded as "sacrifice." But not unlike the classical
economist he cverlooked the faot that much of the individual's
abllity to speak his mind was encompassed by the necessity to
maintain undefamed the purpose of the very institution his
purchasing power wage used to maintain intaet, s0 that under
the rubric "social interest" two distinet quantities were
conveniently kept: that body of individual freedom which was

surrendered for the good of other individuals and oneself, and
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therefore, constituted no saorifice, and that dody of freedom
which went to the stale, remained unconverted and uncowmpen-
sated, anda represented a clear loss to anyone who failsd to
gee oye to0 eye with the available state enterprise. The doc~
trine of compromise as the basie for legal definigtion of the \
line between the guaranteed freedom of queoh.and public
safety which was successful in winning judicial acceptance
must have little appeal to any individual who sustaine that
loss. For when the prigon authorities, for instance, issue
Aonough food to only one half of thavlnmatna they may legliti-
mately regard themsaelves as having reasched a fair éompromiao
between their abllity to latisf;l;nd the desire cof all to

ﬁavo enough focd, dbut in the eyes of the cne half whe receive
no food this act has no appearance of a coupromige, for,
whatever the effert on thuss wno recelve foud, for thew

death is absolute, couplete and uncompromlsed. Issuing
rations to half thcéinmatos,yia not issuing half rations 0
all inmates, and when the state embarks upon a war, war legis-
lation i1s not am all-round reduction of individuals' adility
to speak to essch other but complete freedou <fLor those who
sgree with the war and complete and uncompromised unfreedom
for those who guestion ite neseasity. For why should a

body of men united in a coumon organization, pumsuing a

¢omuon purpose be rorbiddon to say to sach other what they

wish in proportion to the security or crganization whieh they
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set up to protect their right to say to each other what they
wigh? if the personality of the individual unfolds itself
and ssserts iteelf through its partioipation in soeial 1life,
through soclety and state, =2nd esees in it an aoting source of
its growth and development - how ieg it that the individual
contrasts his intaerests to the interest of society? If the
pollticel state typifies and consolidates the interest of all
ite wembers, if it is, to repest with Jellinok,a Heohtstat alm-
ing at "seouring the solidarity of pqpnlar interest," or, as
with Duguit, sn orgsnigation "pursuing the defence and safe-
guarding of human good and interest,™ or with Guaplowitsg, a
fultustast called upon to "serve the highest human mission

of cultore and progress,” ehqn upon what law of logie ean the
contradiction between the member and his organisation be
maintained? I1f it is contradiptinotion within the unity,i.e.,
if the state realizes only some of the (external) interests
of all its members fhon it is illegitimate to mpeak of o
"gonflict of interests” since the distinetion between the
activities of the individual and the state is that of opera-
tional mothod. organizational means and not that of interest
and alm. To disouss the problen of conflict or bhalance of
interest wnile waintaining that the state is the "legal embodi-

ment of popular power (A. Esmein, Elements de droit consti-

tuonel, ed.l%92l) is to reduse the problem of huuan freedom

to the task of finding a demarcation line which divides all
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the interests of the individual from gome of his interests,
begotten as a result of hie legal atteupt to safegusrd all of
his interests.

it is olear that only human interests can offer material
for legal norms. %¥ar legislation such as emphasizes the
primacy of the state over the habitual righte of the! individual
reduced abllity of expresslon only of those wno contest the
premigou of thie collootiyo saaterprise, but represents no
sacrifice for those wpo support the purpose of the war, whate
ever the short-term persounal inconvenience. The 1aw,'there-
fore, is fused in the final analysis, out of the conflict
between the individuel who opposes tie war and another in-
dividual or group of individuals who are for its auéoossrul
prosecution, with the latter making their will the basis of
war-time inter-individual relationship. Similarly social
legislution such as for instance charaoterised the Hew Deal
ig not individual triumphing over the state, but represents

‘s, concessive deperture frow the economic prineiples of
laigeez~faire capitalism in favour of the worst casualtlies of
its operation, the Supreme Gourt pernitting.

The state in so far as it comes into the pieture is only
an instrusent of power, a weapon of coercion, a traunslator of
group interest whose philosgphy it elaborates - it's neither
a contestant nor an arbiter, it's merely an organizational

machinery operating with a system of coercive norus, which

reflects the esconomic 'and other social relationships of &
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given soclety; norus, introduced and safeguarded by state-
Power of the dominant class in order to sanction, regulate and
strengthen thoio relationships. Security in the name of whioch
people of widest economic interests are urged and compelled

to unite is an imposter. With the help of seocurity the state
does not overcome fear and internal disunity; it is their
Very embodiment. It is not a unity achieved by the establish-
ment of comuon economic interent, but a subjection to one
single set of norms, at all times norms which mirror the
interest of the dominant group, and which are observed Sy it
60 long and so long only as they provide an adequately effec-
tive weapon to preserve the status quo.

The conceptual evolution of oriminal responsibility for
uttered words follows, on c¢lose examination, the drift and
tenor which desoribes the development of soocial relationships
-and can be seen as an institutional consequence of the pecu~
liarities of the mechanism of the capitalistic state. In the
period of the rise of the new industrial regime and the un-
folding of bourgeois demooracy the classical school operated
with concepts of objective conctruction of eriminal offence.
Thie objective construction of oriminal responsibility repre-’
gented that specific form with the help of which the task of
ecunsolidating the legal state was effectively ensured. The
linitations of judiciary and administrative powers were
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accepted as safeguards on personal freedom and defence against
arbiltrary governments. With the termination of the oxesorship
in Englend and later in American colonies the publication of
books was free, although the law covering seditious libel was
often used as » weapon against the advooacy of political
reform, and in as _much as the Judges were appointed by the
orown they were natural supporters of the existing political
system while the Jurlies were chosen from restrioted layers of
the community. But if the procedural changes of the late léth
oentury didn't immediately produce their full effect they open-
ed the door to the most untroubled era of Anglo-Saxon coun-
tries. Sinoce the Reform Bill of 1832 English prosecutions

for seditious offences have been very infrequent and ulnnlly
unsucoessful. The free speech clauses in the U.S. abolished
0ld common-law of seditious offences. The doectrine of laisses-
faire was extended and maintained in the field of discussion.
But when the pillars of the industrial regime began to show
signs of inoreacing 1n£1rnitg,-ubjoot1vo constructions of
eriminal liability began to capture the commanding heights in
legal theory. This new construction offered a weapon by
which the political oonsolidation of the tottering bases was
being affected. Men were tried and convicted for belonging
to parties and organisations whopo purpose was to abolish or
change the foundations o;hindnltrial oommynity. The inter-war
‘pcriog,whon the capitalistic regime is at its feeblest, wit-

nesses the sharpest conceptual swing, and a great rise in
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prosecutions of persons for seditious offence. As Professor
Irainin has remarked the curve which describes the capitalist
deswooracy from its initial rise to iis era of orisis blends
with the curve desoribing the conceptunl swing in the legal
theory of the demooratic state. The turning points of national
output which mark great falling off or rise of production,
coincide with the projectile conneocting the number of deocisions
which sustained the conviocticns of persons imprisoned under
various seditiond aots.

in the last 30 years most American and European legisla-
tion combating subversive esctivities deals without visible
disorimination with parties and movements of all shades who
threaten the tenets of private property and onpitaliltio system
of produotion. Statutes against subversive parties are
rather vaguely phrased and the general oriterion for defining
the subversive character of the party, organigation, group or
movement has been the expliocit or implicit intention of leaders,
members or sympathisers to aim at or to attempt, the change of
" the existing forms of government. Such sweeping statutory
definition has permitted broad powers for suspending, dissoly-
ing or prosoribing parties of the left. The liberal classées
of oriminal law had an unshakable belief in the proposition
that there can be no orime nor punishment,without ité being
mentioned in the statute. They have emphasized the objec-
tive and not the subjeotive elements in orime, the quality of

the offence (Tat) and not that of the offender (Tater). Both



Feuerbach and Stubel upheld with varying consistency the
primaoy of formalism and objeotivism, so0 in faot did Beling,
with whom this reached its extreme development. In the period
of consolidation of the eapitalist demooracy its ideologues
acclaimed the new legal state which came to displace the
police state, in the belief that while the peoculiaritiee of
the offender could be unfolded in the process of investigation
and in the court, the character of the offence can only be
desoribed in law books. This naturally strengthened the
position of the legislator and left iittle to Jud&ctal'und
aduninisirative disoretion. The objective construction of
the classic oriminologists was directed agalnst the evil of
arbitrary authority and as such was undoubtedly a progressive
step. But it concealed all the negative features of its
epoch, having become an apology of the newly oreated order.
"The law is gcn;ral and neocessary,"wrote Feuerbach, "it is -
directed at all oitizens alike, it threatens everybody who is
guilty.” If the law thriattnnd "everybody," if orime and
punishment were known beforehand, 1tﬁwa- a triumph of Justice,
gince if oriminel law was direoted at ovorybaay.ulikc. nodbody's
rights were prejudiced, although of course laws punishing
loitering, stoppage of work, breach of labour contract worﬁin
‘no respeot directed tt'gvmrybnn;f The attempts of the
olaseios to oopstruot the conoept of eriminality on&nnxinum

objective basis as something "independent of time, distance
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and existence" were in faot closely related and dﬁpendont on
the particular period which characterised the growth of the
commercial and bourgeois olasses.

The last quarter of the 19th century saw a significant
development of the capitalist society in Burope with oclass
warfare ta.xfnj new, more complex and sharper forms. The old
order no longer served its central purpose, since in these
new conditions the defence of legality which served so well
in the struggle against feudal relationships become an
obstacle in the growing necessity to preserve the social system.
It produced on the €Gontinent a crop of new theories which
marked a visible dopn;tnre from the 0ld objeotivism of the

classics. lM.E.Mayer (Der Allgemeine Teils Des Deutschen
Stratrechts, 1915) speaks of "Modalitaten" which must complete

the characterigzation of oriminal offence. The same theme

is developed by Graf Zu Dohna (Des Aufbau der Veebrechenslehre).
The offence, it seemed, only formed the core, but there are
other complementary symptoms which characterise the subject.

The anthropologic school moved still further in the direction
from Tat to Tater. In its conception, oriminal offence had

va significance secondary %o external symptous which character~
ize the inherent oriminability of the person committed to trial.

Professor Bigkmeyer's proposition that "Niecht die Tat, nondogq

der Tater lst gu bestrafen" (Studien zu Havptgegenzatz der
the
Modernes Richtung im Strafe) as well as vulgar anthropology
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of Lambroze open the door to the application of sanctions
against persons who committed no erime. #ith the personality
of- the offender pushed into the forefront, these theories were
used in the attempt to suppress the revolutionary mocd of
wage~laborers and trade-unionists. It shattered the old concept
of objectivity, where the role of the court was brought to

& minimun,and made freedom of expression subject to ebb nndv
flow of popular sentiment. It witnessed an inoreased demand
for the extension of the competence qr the aourt sinee the
legislator can not see the offender nor find out the true
mneasure of his subversiveness. Man no longer had to be an
offender in the oriminal sense, but only a "suspeot™ and 2
"potentially dangerous person," Au lizet sald "Lehrbuch 1921,
p,199) "Every dangerous man must in the interest of society

be rendered harmless in so far as it is nooonaarﬁ."

The great war of 1914-1918 which was followed by an acute
economic orisis as woll'ns agricultural stagnation in all
modern states saw & turning point in the development of legal
theory of freedom. Accentuated uass-poverty and growth of

unemployment have shattered many an illusion about the in-

th :
fallibility end inhoront ability for solf-rohabilitgtion of

the capitalistic systen of production.

‘ ‘ more desperate
pogition in each country worsened and becane : P ’
subjeotivity and more

And a8 the economic

new legal ideas, more exireme in their
outgpoken in their aims, began to capture the commanding
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helghts of oriminal Jurisprudence. One of the most prominent
theoreticians of crime, Eriec Wolf, no longer recognised the
abstract citizen but the professional eriminal and habitual
subverser of values. "The man'whom Liszt has discovered as
an offender is an abstract ideal type o;hidoology of leth
sentury and ofm;olitios of the 1l9th century. iie have learned
to see not abstract theoretical contours but ideo-historical
realities.” (Vom Wesen des Tater 1932). In the classical
dootrine it was "whoever" comuits a orime provided by law is
subject to punishment provided by law. The abstract form
"whoever" waé no longer satista&tory in the new conditions.
Wolf spoke of "whoever being a person with"... (Ker als solcher. .
ee") which indeed allowed another eriminologist, Georg Dahn.‘
t0 build his theory on the division of erime into orime proper
and treason. "The difference between orime and treason is
that the oriminal remains in society, while the traitor 1is
excluded from 1t, "The traitor is outside the sphere of law
(Wicht mehr im Recht") whereas the oriminal is still within
i1t" ("Reohtsgenosse") (Vesmpat and Verbrechan, 1930). This

tendency was completed by the Gcrman»criminologist of the

fourth deoade, lMezger and Rietsch. "Patetrafrecht”" was totally

displaced by "Taterstrafrecht.”
The post-war period witnegsoa a great intensifiocation of

the oampaign to stamp out ﬁartioa and ideologies inimical to
the oapitalistioc regime. The ugthodu vary from state to state
but they are everywhere conditioned by the measure of stability
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in whieh the ragime'oonooivea itself to be. in ten years
of peace, 1925-1936, the Communist Parties and their followers

have had:

Arrested 5.187.Uuu

Wounded 3,880,000y

£1lled 5,409,000

Executed 843,000

Inprisoned 31%&99“
12,978,000
e O T

(Figures of the Central Committee of Inter-
national Labour Defence)

In Finland on Beptember 26, 1930, the aet on the state of war

- OF the so-called "anti-Communists" aot was passed. The statute
Provided for the proclamation of the state of war (silege) by
the president of the Repuﬁlio in case of war or internal revolt.
Those suspected of indictment to rebellion or sedition were
subject to arrest even without other legal definition. The
constitutional act of November 18, 1930, empowered the presi-
dent of the reépublie, in case the state is thregtened by an
immediate danger and where order oannot be maintained by the
normel methods of constitutionsl government, to pass by
decrees, all measures decmed appropriste for meeting the danger
and for restoring publie order. These statutes were imue-
diately used to supplement the existing legislation against

the Communist Party. (Growth of ﬁumbers of political prisoners
convioted of orimes against .t,to and publio order is given

in innvaire statistique de la Finlande, 1989:

For period 1916-1920 ....... 10,618
1981‘1985 IR RN A 58.‘98

19261930 osvveves 56.958)
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In Switzerlana deorees passed in cantons Neufchatel and Geneva
in 1987 prohibited the Communist Party and affiliated organisa-
tions (art. 1). No Communist propaganda was permissible (art.
2). Publioc office was inocompatible with meabership of the
Communist Party (art. 3). The bourgeois majority of the

Council of Ceneva passed the constitutional law "interdisent

l'activites communists a Gexeve," approved by the Bundesrat,

whlch overruled the allegation of unconstitutionality.

The Communist Party lodged a "constitutional complaing"
(Stantspechtliche Beschwesde) against both cantonal statutes
berore the Federal Supreme Court, based on violation or artioles
4 (equality before the law), 66 (freedom of press) and 56
(freedom of association). The appeal was rejected by deoi-
sion of December 3, 1937. 3Similar anti-Communist laws were
pagsed or initiated in all other Jwiss cantons. The second
largest Canadian province of Quebec passed the so-called
"paaloek-bill" which empowered the proviﬁuial government to
"padlock"” any premises which have been or may in the future
be used for Communist purposes. In republioan Germany police
aﬁd courts relentlessly suppressed the activities of the Com-
munist party who were, at lemst by 1hdirootion. declared
iniznieal to the state, by applying the orainary oriminal law
of high treason ana thg cxtr;ordinary remedies proyilcd Tor
by special legislation intended for the protection of the Re~
publio. !ho.maiq legal tools for suppressing Communism were
‘7, alinea 4 of the law on the protection of tho‘nopublio of
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July 21, 1922 (RGBI, 585) and 128 of the eriminal code whioch
forebade "meuwbership in an association the aims of which are

to prevent or weaken administrative measures or the enforcement

of laws by illegal means." (A compelling and scholarly indict-
ment against the partiality displayed by publiec prosecutors
and courts in disoriminating between Communists and other

partles can be found in M. liepmann's Kommunistenprozesse:

Ein Rechtsgutachten, 1928). In Poland a decree passed concern-

ing "persons who threaten the security, peasce and public order"

was passed in June 17, 1934. Sootioh i of the deoree provides
that persons whose "activities or behaviour gives rise to

. @
suppose that they thrqaton te breach of security, peace and

order can be detained and eompulsorily placed in isolation."

Aoccording to Seotion z.ofutho Deoree, "motivated suggestion by
organs of authority" is a sufficient basis for placing the
suspeot perwon into custody. “Vory sinilar laws have been
passed in Hungary, which were directed against members o:
organisations who "easpire to a violent overthrow of political
and social order, particularly to a violent establishment of
an exolusive rule by one social olass.

The classies of liberal democracy had thought that a Bill
of Rights or similar statements embodying the concepts of
individual liberty guaranteed by a constitutional dooument with
Judiéial proteoction against state interference will offer the
individual a pernangnt ingtitutional safeguard on his liberty.

By the end of the last century every modern state made civil

TOENT £ A e L VRTINS
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liberty a matter orf expliocit constitutional right. Yet a
cursory survey of the relations between funaamental rights

and legislative action in all modern demooratic states oover-
ing this period reveals a mounting heap of repressive and pre-
ventive devices. In most Buropean countries the customary
Juristic technique for reconciling constitutional ideals with
actual state necessities was that of allowing restriction of
liberal fundatentalism by ordinary legislation of the parlia-
ment, or by way of constitutional amendment. This deviation
from the ntandara principles of abstractly oconceived poiitioal
liverty lie in the nature of the state itself and of its strife
to subordinate liberty and the paramount requirements of state-
preservation. In France 150 years after the Declaration of
Rights, 44 deputies of the m.muyu were thrown into jail

as a oonsequence of the government's ability to restrioct free-
dom of speech by ordinary statute at its dilorotionf The ‘
prinoiples of political liberalism stemming from the declara-
tion were soarcely more than "Donnees immediates de la con-
science francaise" in Henry Bergson's famous phrase. Through-
out the recent French history inroads into the abstract con-
cepts of politiacal liberty were deep and frequent. Yet oivil
liberties are "guaranteed" in France, although without sanc-
tification by a Declaration of Rights. Freedox of asseably
and assooiation, of religion, of the press and of public '
opinion are recognised by special statutes under the signifi-

cant reservation, however, that extent and exeroise are defined
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by Statdtog,anﬂ the Conseil d'Etat has always maintained that
the exercise of fundamental rights must be reconciled with the
equally fundamental objeotive of authorities, namely, the
pressrvation ogmﬁation—ltato. In Britain where the funda-
mental rights are grounded in the common law and protected by
the courts and in a sense are "parliamentary dedustions” from
the common law, the content and extent of what is implied in
the fule of law is determined and determinable by parliamentary
statute, so that no abstract ooncept of liverty is capable of
liniting courts or parliament in the exercise of their con-
stitutional powers. Although protection of individual liberti
is deemed to lie in.the general body otAlaw both common and |
statutory which provides adequate remedies against encroachment
by government and individual alike, the range of freedom is
restrictable by legislative aotion against which lies no
Judicial review. So that while on the one hand the so-called
fundamental rizhts are rooted in the common law they are, on
the other hand, determined as well as restricted by legisla~-
tive sotion while no specific safeguards exlst for limiting
such action. From the point of view of legislative technigue
a Bill of Rights or similer statements of liberal fundamen=-
talism are to the individual little more than moral counsel
unless they are formulated unconditionally, are declared une
violable and cannot be subject to changes by ordinary legisla~
tion. The guarantee in the Bill of Rights or similar state-
ment embodying the classioal conoepts of liberal demooraoy
are not unconditional and sbsolute, but limitable in their
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exercise by other statutes empowering the state tc make any
law which shall be necessary to protect organised natioral
government. Thies abllity to restrict by ordinary law of
legislatigi has virtually stripped the statement of principle
in the constitutional text of its actual meaning so muoh so
that it aotually wiped out all difference between states where
oonntitﬁtionally recognised Bill of Rights 1s absent and a
state where 1nxrinsom§nt of fundamental rights by constitutional
amendments for specific purposes is practised. A provision
such a8 the first amendment to the Federal Oonntitutioﬁ de~
claringthat: "Congress shall make no laws ... abridging the
freedom of speech or of the press," can be nothing but a
deolaration of faith, because of the power of the Congress
to raise and support a national army and use it against any
other national state or states, and its power "to make all
laws, which shall be necessary and proper for carrying into '
"execution foregoing powers and all other powers vested by the
Constitution..."

The moet fundamental power with which the Congress 1s
vested by the Constitution, containing free speech clauses,
ig the preservation of the integrity of the United States of
Americe and it is in order to form a more perfect union, insure
domestic tranquility end provide for the comuon defence that
troadom of speech can be judged and permitted there. In the
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last three decades several thousand prosecutions and other
Judicial proceedings involving speeches, newspapers, articles,
books and pamphlets have been followed by & widespread legis-
lative consiaeration of bills pubbishing the advocacy of
political opinion which interfered with the right of the
Congress to do certain other things vested in it by the Con-
stitution. The Federal Espionage Act makes oriminal several
kinas of spoken or written opposition to any war and imposes

a maximum penalty of 310,000 fine or twenty ysars' imprison-
ment or both -- a statute enacted and enforced under a oon-
stitution wnich provides: "Congress shall make no law abridg-
ing the freedom of speech or of the press.” Yet no European
country has gone so far as the U.S. in making odvil liberties
a matter of explicit constitutional rights. These oivil
liberties ~-- individual 11berty. free speech, freedon of
press, the right of association, the right of public meeting,
eto., weres all embodied in the Constitution in the belief that
their proaon&o in the doocument will automatiocally render any
law abridging liberty void and invalid. However, it is clear
that Seotion 8, enumerating the powers of the Congress %o make
all laws relevant to the preservation of the integrity of the
U.S. endows the general assertion of freedom with a reserva-
tion whereby ‘liberty may be denied. It makes all the inde-
feasible righta of the American ocitizen subjeot to a proviso
deolaring, in fact, that the right to liberty 1s unrestricted
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save in s0 far as restriction is rendered necessary by con~
sideration of public safety, or in so far as restriction is
imposed by law, "which shall be necessary and proper for
carrying into execution the foregoing powers." Repeated re-
forences to the intorests of public (state) safety, which
ghall regulate the enjoyment of unrestricted liberties so

that they shall not confliect with the purpose of the state

can be found in all modern constitutions. Wherever the
utate’permits these rights it is solely on the unaerstanding
and undey conditions that the fundamental concepts of national
'1ntegr1ty are uvnmolested. There 18 no balancing of interests
here, no meeting each other hclt-waq,and no compromise, the
free speech clauss and the public order clause are both en-
titled to appeal to the Constitution, but in reality it is
only the paragraphs which speak of integrity of the atate that
are specified as absolute, positive, consistent, invioclable
and incapable of misinterpretation. Everywhere, in every
modern state, they have provided & mass grave for man's
solennly declared inviolable right to speak his mind.

Since the first world war,in the U, 5., most state
legislatures have seen fit to impose restrictions upon groups
and persons who allegedly advocate the violent overthrow
of the existing order, the most lign;tionnt of the legisla-
tion being the syndicalism statutes. (Fowell: A History
of Criminal Syndicalism legislation in the U.3. 1939).
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As defined by an Iowa statute: "oriminal syndicalism is the
dootrine which advoocates orime, sabotage, violence or other
methods of terrorism as a means of accomplishing industrial or
political reform." The statute provides that any individual
found guilty of "advoocating such doctrine, justifying some past
cerime to effeot the above-mentioned reforus, organizing for

the purpose of advocating such doctrines or assembly for that
purpose, is gullty of a felony and may be punished by imprison-
ment up to 10 years or by fine up to the amount of 85,000, or
both." (Iowa Code, 1935, 12906) Although the term "subver-
sive activities™ refer to all overt or covert acts of persons
who advocate or practioce doectrines which aim to overthrow the
existing political order under the implied or admitted supposi-
tion that to achieve this end, violence may have to be used,
mere noncomformity with the fundamental principles of govern-
ment and political philosophy embodied in the Constitution
are considered as making a political movement subversive. The
legislation was extensively utilized as an instrument to under~
mine strike leadership connected with radical parties - thus
striking at the very essence of civil lidberty protected by

the Constitution. A number of statutory provisioas can be
found which deny employment oﬁportunltlea to persons asso-
ciated with these organigzations.. Some Federal appropriations

aots contain provision prohibiting the employment of members

of Left-wing organizations., The Teacher Oath lLaws, passed by

many states make a requirement whose purpose is to protect the
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educatioral institutions from what is deemed subversive ine
fluences. Hot a‘tew States enacted specifio legislation
intended to combat "eriminal syndicalisim” as a defence for the
"accepted forms of political goverzment and private property
against radioalism” of all shades, to safeguard the existing
system a$é established by the Constitution. The formula adapted
by the Supreme Court for determining when sn impairment of
constitutional guarantee of freedom of speech and press is
Justified and when it is not, is whether "the words are used in
such circumstances and of such nature as to create a clear

aﬁd present danger that they will bring about the substantive
evils" that Cohgrons or the 1ogialatnoa-havea right to prevent.
Binece the Supreme Court made its first attempt to define the
linlt of valid governmental sotivity in the prohibition of
punishment of speeoh, the najority of the Court in rapid suo-
cession upheld convietions which oodld hardly be Justified under
any view of “olear and present danger," (Abrshams v.85.200 U.3.
616, 1919; Sohaefer V. U.S5., 201 U.3.466, 1920) where the test
was disregarded by its author who spoke of "natural tendenoy"
and "reasonably probable effect” of words used. The Jtate
Courts consistently upheld the statute, often with no considera-
tion for the effect of the language used and often with no
other reason given than that the 1031nlatﬂro might so exerclse
the police power (People v. Steelik. 187 Cal. 861. 203 Fac. 78,

1921), In some States the dootrine of olesar and present
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danger was distinctly limited by holaing thet 1t hed no appli-
cation where the validity of state statute which specifically
denounces the use of particular languege is conccfnod (adding
that the state cannot reasonably be required to defer the
. adoption of measures for ite own peace and aafoti while the
revolutionary utterances lead to sctual disturbances of the
public peace or imminent and imuediate danger of its own des-
truction.) The State Courts coneistently held during the |
1980's that mere membership in an organization which advocated
“"oriminal syndicalism) in most instances the Socialist énd
Communist Parties,is sufficient for conviction under the syn-
dicalism statutes. They held that to attend a oconvention
called to teach and advoeate violence was a crime under the
Statute, since the question was not as to purpose but as to
the auspices under whioh the meeting was held; not whether . the
utterances transcended the bounds of free speech which the Conslit.
protoéta but as to the relation of the gpeakers even i they
sald nothing dirootod towards the ovo?thrOw of government or

the wage~system but only towards the purpose of éettlina a

wage dispute, eince "industrial reform' involves:"chpnggﬂ
‘ " Since the pessage of the Espionage Aot of 1917 which pun~
ished anyone who "saused" or 'attem}tca to cause insubordination
in the armed forces or obstruction of recruiting,” many parsog:
were prosecuted for writing pamphlets and making spesches
againet the war and oon-oription./'rhua a group of persons was

wewe sentenced to twenty years' imprisonment for distriduting
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¢irculars protesting against American expeditionary foroes
being sent to Russia in 1918 with the purpose of intervention,
although the ascused were motivated only by the desire to help
the Soviet government with whioh the U.3. was not at war. The
rule of "elesr and present danger" was weakened by other
(Gitlow and Whitley) decisions which sent to Jail thousands of
people merely for general expression of opinion hostile to war
or oriticism of the war effort. As Judge Van Valkenburgh re-
narked "freedom of speech' meant the protection of "oriticism
which is made friendly t;jﬁovornment. friendly to the war,
frienaly to the poliocies of the state."

This general tendency to outlaw Communists has led several
states to exclude them from the ballot. California has
enacted a statute whioch eliminates from primaries and elections
any party whieh "uges..... as part of its party designation |
the word 'Communist' or any derivative," or any party which ig
direotly or indireotly affiliated, by any means whatsoever
"with the Communist Party, the Third International, or any
other foreign organization, government, otp.' Uther States
have merely enacted the act, and left it to the election
officers to apply it to the Communists. In some States with
no statutory exclusion the Secretary of State has kept Com-
punists off the ballot, on the ground that they could not
honestly take an oath to support the governnent which they are

seeking to overthrow. ¥hether these s§¢tutca are constitutiona

is too obvious to noo@ elaborate discussion.
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Un June 286, 1940, the Aliens Rogiutratidn Aot beocame law
in the U.S. Its official title suggested a statute which
would deal mainly with finger-printing and registration of
foreigners and such administrative matters; In reality this
statute contained the most sweeping and drastic restrictions
on freedom of speech ever enacted in the country during peace.
As became clear later it was no more limited to the registra-
tion of Aliens than the Espionage Aet of 1917 was limited to
spying. Indeed the first part of the act had nothing particu~

lar to do with aliens. it was a sedition law pure and simple,

formally directed against everybody, in reality against "reds,"-

a law which has thrown federal and state punishment for sedi-
tion badly out of line with the rest of American penal system.
Section 2 of the Bill made it a orime for any man to be
a ﬁembor of any organization which is subsequently found to
advocate the overthrow of the government by foree, roeardloud
of what he himsgelf says or does. This idea that guilt is
not necessarily personal, but can result from assoclation has
never been incorporated into the American conseption of
oriminal Jjustice prior to 1917. 1t is noteworthy that both
eminent lawyers charged by the Department of Justice with the
enforcement of the Espionage Aot during the Worla War have
publioly condemned statutes penalizing men having roﬁnore
membership in an organization, declaring this to be an
"absolutely oomplete departure from our traditional demoocratic

dootrines"” (Bettman) and the "abandonment of the dootrine of
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personal guilt™ to be "an anomaly in our jurisprudence"
(O'Brian).

Until 1917 no man has been imprisoned except for acts
which he himself did or injurious words which he himself
uttered nor was an alien expelled unless, after investigation
of his individual qualities he was found undesirable, whatever
Judgement one could pass on the eriterion of undesirability.
Even with treason, a man could not be gulilty Just because he
assoclated with treamsonable persons. Unless & man was a member
of a congpiraoy. which the Communist Party was not oonoiivnd
to be, ke was not responsible for the acts of others which are
not authoriged by him. The 1940 Aot made it a orime for a man
to be a member of an organigation which merited the‘din-
Pleasure of the governing politioal philosophy. It was, as

one prominent lawyer remarked, an effort by one political party

to destroy another.

A survey of decisionsof historical interest which sustain-
ed conviction of persons involving free speech in the UeS,
apart from the wmore obvious cases of common law torts and
orines such as l¢bel and slander would sustain the proposition
thaéh%onltitution doesn't regulate botprﬁe“Lntorolt of one
individual who wants to speak and another who docesn't want to
listen," but represents an attempt to reconcile freedom of
political expression with the paramount meaning of national
integrity in which the atate is deemed of greater importance.

In the generality of European states the letter as well as the
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spirit of legislation subordinates constitutional ideals to
the requirements of the national state which everywhere 1is
the chief purveyor of libertyy dispensers of rights, since it
is the best judge of its own measure of security. Thus to
select the latest continental constitution, the Irish Gonsti-
tution of 1937 guarantees the rights of free oxproaaion»with
the pertinent qualification that "the $tate shall endeavour
to ensure that the organs of public opinion, while preserving
their rightful liberty of expression shall not be used to
undermine public order or morality or the authority of the
State. (Irish Gonstitution of 1937, Article 40, par. 6).
Similar qualifications of national "law and order," "publie
safety," "authority of the state," are to be found in all
Buropean and loslem states. Liberty of the individual i1s the
libverty within his state. Whatever arguments men may have,
the integrity of a particular state, which is accidental to
them, is thrown in, and it is obvious that since the state is
thrown into the argument it becomes a matter of incalculable
chance whether it is thrown on the false side or the true,
and truth loses all its natural advantage.

To this tedious recital of legislative methods of attack
upon persons and parties who do not sustain the principal
assumption of ého modern Capitalistic state the objection may
well suggest itself that this body of legislative control was
equally applied to extremism on the Right as much as to the
radical socialist groups. It is true, of ocourse, that repressive
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Japanese ancestry, ideological agents of the states with whom
the demooratic state was at war, But this was always in the
nature of emergency defence measure against an aggressive
eneny-state to be relaxed with the defeat of the enemy, and
not a consistent polioy to prevent the growth of class-
consciousness among the underlying population.

In times of peace thousands of American Communist workmen
were nantenoodvto various terms of 1mpr1§onment. rounded up by
lmsdgration officials and deported. 8o far as it is pdleihlo
to ascertain, no one member of German~American Buna, Fascist
organization, or a Japanese-American has been arrested and
shipped off overseas for theim political emotion expressed: in
word, writing or act, Nor need this seemingly one-sided
desoription of things suggest an intended complaint against
repression of Communist and other affiliated parties. All that
is here intended to exhibit is the point that the struggle in

. the modern Capitalistic State is not between the individual
and the State but between the defenders of the Capitalistic
regime and all those who seek to overthrow the syaten.

1t is not altogether unnatural that the growth of re-
pressive legislation in recent years should have met with
gserious opposition by eminent lawyers and public men who in
no way were sympathetic with the political assumptionof the
victimized organizations. (Spirited and unnistakably humani-
tarian defence was offered by Oénona Fraenkel for the American
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Civil liberties, Ralph Emerson for C.l.0., Paul Scharrenberg
ror AJF.L., at the 1939 House Hearings. At the 1935 House
Hearing, Charles Beard, Professor Karl Lléwollyn of Columbia
Law School and Congressman Maury Haverick and Vito Markantonio
were among those who offered vigorous opposition to the Bill).
The arguuents offered could be compressed into four
categories. First, it is that the armed forces who were to
be protected against subversive influence have been able to
take care of themselves for a ocentury and a halfy hardly
needed police protestion from a handful of 'fanatics, Second,
that sutficient legislation was already available to cope with
any serinus danger of disloyalty to the Republic. (There are
two Civil War Comspiraocy statutes, section 6,for conspiracies
contemplating force and sedition, 37 for those which do not.
As to military disaffeation, any memnber of the a:ﬁod forces
who is persuaded by propaganda to discbey a superior of
attempt to mutiny can be court-martialled. ZEntlioing deser-
tion ie already a orime (18 U.S5.C.A., pp. 94, 95). In the
same way the new legislation punishes conduot pretty close to
breaches of the peace which in other parts of the Orim;nal
Code are reserved for such crimes as the embezzlement of
government arms and ammunition, misconduct, etc.) Thirdly,
that Section I, although enacted to protect armed forces from
propaganda, oan be used in times of exoitement to suppress
discussion of public nr:airs among civilian population, whereas
the best way to convert men to demooratic ideas is to allow
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free discussion and the surest way of destroying dangerous
political agitation is to let it come out into the open.
Lastly, that most sections of the new Act abolish liberties
guaranteed to the citizen by the Constitution and are‘thero-
fore unconstitutional.

There is no more authority for the proposition that
radicalism thrives on suppression than there is for the view
that 1t blossoms in free atmosphere. Communism does not grow
because it is insidiously suppressed, nor because it is allowed
freedom of growth, and any theory that attempts to explain 1t
from either of these assumptions must of necessity end up by
chasing ite own tail. Since it is not the avowed purpose of
this enquiry to soliecit means for a more successful struggle
against the parties inimical to demooratioc law and order, bdut
solely to register its prouenoo.'tho undercurrent of assump-
tions in the proposition to "eling hard to the existing system
which encourages Communists to get on the bed whére we can
see them," must he in the nature of supporting evidence.

On the other hand, & protracted thoaial to the effeat
that this far-flung repressive legislation 1s unnecessary,
because it covers nothing that has not already been ocovered by
the existing legal system would render itself unnecessary and
would obviously be falling of its own weight.

As to the charge of unconstitutionality of the Aot, parti-
cularly of those seotiuns which openly set aside constitutional

1 ) 5
Usmund Fraenkel: Qur Civil Liberties, N.Y. 1944.
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prohibitions against ex post facto laws, Bill of Attainaer,
unreasonable searches and selzures, and constitutional guaran-
tees of due process of law, freedom of abeoch and of tne press,
of assembly, etc., etc., it is clear that a sufficient body

of argument can be enlisted in favour of their constitution-
ality on the basis of "executive power” and "commander in
chief" clauses. In a modern democratic state based upon a
written constitution any act is constitutional which sustains
the national 1nto§r1ty of the state and the law and order
embodied in its written dooument. The American Constitution
is an instrument of the unity of the nation and covers any law
that preserves this unity against those who seek to usurp 1it,
80 that (as Iincoln had said) "measures otherwise unconsti-
tutional might become lawful by becoming indispensable to the
preservation of the Constitution through the preserxvation of
the nation" (quoted in 7.G. Randall's "Constitutional Problems
under Lincoln"). The post-war legislative drive against
parties and organigations inimical to the present law and
order is a rightful means by which it is protected, since it
can not be expected that the principles operative in the forma-
tion of fhe doocument will cease to be operative in its inter-
pPretation. That ite preservation has oalled for legislation
wider in soope and complexity than ever before until it now
hangs over the head of intelligentsia and labour movement does
not render it less Constitutional. It merely exemplifies the
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proposition that the 1789 Constitution or.the United States,
as indeed every constitutional document of the modern state,
iz a superstruotural means to protobt a partiocular theory
of political sqoiety. and ocannot really safoeguard that which
the state would give away at the peril of its ability to

enforce these principles.



CHAPTER VI. RULE OF MAJORITY.

The principle of majority rule is sald to opoerate whenever
the vote of the absolute majority of persons or the vote of a
relative majority is accepted as oxpressing the thought or
will of the entire community or group of persons c¢alled upon
to express a joint opinion or to draw up a joint resolution,
A8 a commonly accepbted axiom of cocllective life it prevails
among representative bodies and assemblies, in plebisecites and
elections « everywhere in fact, except in strtetiy 1ntellootual
deliberations where the validity of the conclusion sannot be
uacertained by the mere weight of numbers. The practicabllity
of the rule of the majority became evident at an early stage
of gregarious life when the greater number was also the more
powerful physically and the advantages of this device for ;
submitting peacefully to a superior force became inereasingly
apparont. it of course being understood that the particﬁlnr
community was imbued with the consciousness of its continuous
homogenity. The speed with which the technique of majority
decision was developed differed in the various countries of
antiquity and modern Europo.'dapending on broader social and
economle factors, the transition to majority procedure was
fapgilitated by the disappearance of social c¢leavages and by
the breaking up of the privileged oligarchiec pgroups whiech had
hitherto oxertod welght disproportionate to thelr actual numbers



To Aristotle the practice was justified in that it was
intimately bound up with conceptions of equality and liberty.
The new emphasis given to the dostrine of majority rﬁle by the
successive philosophers of Hatural Law prepared the way for a
demosratic movement which by the time of the French Revolution
was strong enough to challenge the older processes. While
Grotivas thought that in coneluding the origiﬁnl compact
8ocieoty had bound itself to submit to the will of the majority’
Hobbes and Locke contented that minority must submit through
physiocal necessity, Rousseau went so far as to say that the
citizen must endeavour to express not his own but the
collective will, only thus could he be a free man,
Utilitarianism of James Mill and Jeremy Berntham served as an
ideocloglieal corner stone of government by partiess Since the.
French Revolutlion through its declaration of the Rights of Man
proved that by invoking the principle of majority rile,
suthorlty and tradition can be overthrown, all constitutional
1ife in tholgoﬁerality of European states has besn based upon
the majority prinoipleQ As Ladislas Konopczynaky remarked "the
idea that as a rule truth, reason and jJjustice are on the side
of the majgrity became the keystone of the democratic credo."
How high the hopes 6f{tho early exponents of the rule
of the majority have been can be best seen grom the vehemence
with which the premises of the majority rule have been
econtested by the various protagonists of property. "Debts
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would be abolished", writes John Adams in his famous Defence
of the Constitutions of Govermment of the U.S.A. in 1786, "taxes
laid heavy on the rich, and not at all on the otheraj and at
last a downright equal division of everything e demanded and
voted, The idle, the vicious, the intemperate, would rush
into the utmost extraVagénce of debauchery, sell and spend
all thelr share, and then demand s new division of those who
purchased from them", In N 61 of the Federalist :
Alexander Hamilton wrote: "If a majority be united by a common
interest, the rights of the minority will be insecure...Justloe
1s the end of govermnment, It is the end of sivil soclety."
Later publicist rung changes on this theme again and again,
The majority would plunder the rlch, oppress the kept classes,
destroy the liberties of the privileged, abolish government,
based upon property distinction. This "extreme democratic
principle”, when applied to the 1egiélativo and executive
dopartments of governments was regarded with terror by men of
eéery generation who upheld the sasred right of property. '
Burke in England, de Maistre in France, Adam Imller in Germany
and Gentz in Aﬁstr&a, intellosctual aristocrats ag well as
gonuine ideologists like Kant, Humboldi, Schlozen and Fiehie all
viewed with fear this newly legalised omnipresent, ruthless and
irresponsible master-tyrant with countless eyes and ears and
hands of a superhuman physical strength, .

Hundred and fifty ysars of representative government nave
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substantiated none of these fears. Sinece the majority rule
became an institutional instrument of government the trend

of American and European legislative history was towards a more
secure stability of social cleavage, and the very dictum that
government by majority will grant permanent privileges to none
and permit an equal share of power to all remained an 1deal
rather than a reality. Zven qfter the entire population had
been accorded the suffrage, it was still apparent that the
political opinions and economic demands of vast sections of the
people would remain to all intents and purposes inarticulate.
The toiling masses who constituted a majority everywhere were
nowhere able to legislate the leisure classes out of exlstence.
Broadly speaking the century was marked in most countries by
general material advancemont, but this progress was always a
function of the cémmercial success, of the growing bourgeoiaii
- and never a self-conditioned process. To their reaspective
governments the people remained an estate to be huabanded and
exploited for the make of the state and for the prestige of

its ruling classes, The eightéenth century assumption that
once the power of election of government is placed in men's
hands they will use it for their own vulgar ends ~ an assumption
that still claiﬁa the attention of many students of
reprosentative governments as well as the affection of artists
in majority polities - remained curioualy unconfirmed by
subsequent events probably because it railo& to incorporate
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three compstent nremises into its groundwork of premisessFinst,
that mere depositing of elected power was in itaself of limited
8lgniflcance wlthout an adequately accurate machinery of

se]é ctlon of agents through whom power could be oxercised. Secono,
that government makes the psople who make government, And that
the selescted agents functioning within the framework of
referenoe‘provided by the national elections make the realisate
"ion of people's purposes well nich impossible, The modern
gyastem of political demoaracy involving the total repreéontation
of ismoleted individuals grouned into territorial units has
evolved predually, without deliberate plan or'tmitation. The
dovelopment i3 a phase in the evolution in the modarninationalv
gtate, assoclated essentianlly with the decay of feudal order,
the formetion of political netionality and the rise of the
middle e¢lasses, The theorétical Justification upon which it |
rested was the asmmmption that the electorate were 4 generally
competeont to make an intolligent diserimination between
oundidabés who furthered the publie interest and those
motivated by individual or group self interest, that the
Interests within any given region are fundamentally unified
and that they very from reglon to region, By the end of the
nineteenth century this concspt of political democracy was
firmly established in parlismentary assemblies in the western
world with & variety of devices which aimed to sooure a’
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logislative bbdy reflecting with a more or less mathematical
exactness the strength of the various propertied groups in the
nati ons Thia system of parliamentary democracy based upon
territorial representation of property, which in the nineteenth
sentury succeeded the lepltimist prinoii)lo of monarchical
rile and was substantially extended during the twentieth century
has come, however, under increasingly severe criticism as the
imperfections of soecial institutions were becoming more evident.
Indeed certain basic défects of this system of representation
were glaring, Where each district returned a single member
or several members according to the majority vote, mpoi'tant
minorities often falled tb secure representation, so that the
8ilze of the lgislat;vo majority was greatly exaggerated by tho
single member plan, and sometimes a minority of the voters
was able to return a majority of representatives, In districts
where one party predominated voting has been discouraged,
and in doubtful districts important leaders were defeated.
Apportionment of distrieta was sometimes accompanied by
deliberate efforts to secure party advantages, and with the
rise of the new and more"extreme" political parties the system
zealously guarded by those who felt that their own fortunes
were more secure under the old principle.

A serious case can be made and indeed has been made,
against the present system of qualifications for the franchise
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in the hodern democratic state, It is claimed that the
quallification requiring the eleotor to have resided in the
conatituency or in the samo parliamentary borough for a
apecificed period, works as a standing agency of exclusion

of many labourers whose work keeps them for aecquiring permanent
reald~noq,and that additional vote for univérsity gradwataa’
and ocoupants of business premises serves to swell the number
of bourgeois votersi that certain property qualifications and
payments (#2. in about half of the statoes in the U.S.) aa a
conditiony prescedent to the exereise of vote 2% not without
their political purpose. The requirement of deposit, the
distribution of seats in a manner that gives larger
repregsentation to the more backward and conseorvative
agricultural constituencies, the disproportionately smaller .
representation aoobgdad to nntiohal minorities with the object
of ousting thém from active participation in the politieal
life of the state, aré undoubtedly of serious nature and
eannot be brushed aside. Nor, indeed, ean there be
Justification for a system which enaﬁlaa one party to obtain
the largest ageregate of votes in the country and yet not win
2 single seat in the legislature, (In Britain, where a system
of relatlve mnjority‘ia used, the Conservative Party polled
38% of the votes cast in the elections of 1922 and obtained
347 seats in parliament, In 1020 the Party again polied 38%
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of the votes cast, but obtained only 253 seats. In France
whore each department sent three deputies, Southern departments,
‘predominantly egerarien, had o great advantage over

industrial constituencles. The ten smallest departments with .
& population of 313,000 sent as many representatives as ten

- other departments with a population of 1,239,000 so that while
soMS daputieﬂ‘needed only 35,000 votes to be elected, others
required &s many as 18,500, In 1958. 4,830,244 voles were cast
for elected depubtles and 6,565,085 for the uneloéted. Ih the
UsBeAsy 12,000,000 resldenta of the state of New York have as
many reprosentatives as the state of Nevade with a population
of 90,000.) ’

In these sondlitions 4t 18 not surprising that faith in this
demccrgtic mechanism was progressively destroyed. 7The oxponenta
of functional »representation which won much ground in tho'rirét
three decades of the cenbtury, asserted with vigour that the idea
of demosraey has unnecessarily become blonded with a particular
thedry of government based on the system of representation
according to which one man could represent any other, or any
oter number of men, or that one mantas will could pe treated
‘28 the demoeratic expression of others'! will., They contended
that what ean be represented 1s not the man, the individuel,
but certain purposes, common to groups of individuals in modern
uouietyj that the"representative™ parliament which professed
to roﬁreaont all the oltizens in all things as a rule



21 B

represented none of them in anything. This system, they
alleged, represents the woters in groups that are rarely
homogengéous in political neecds and opinions, It represents only
the wajority fractions of the several groups leaving substantial
minorities without any volce in government, The territorial
districts embraces various, often confliecting, economlec and
social interests, so that no clear mandate to the chosen
dolegate can be fused out of them, They proposeoreprescntation
of economlc or cccupatlional groups sinee people, they thoﬁgnt,
engaged in the same kind of work have more in common than
people living in the same districtes The chief politieal issues
of soclely, they saild, are essentially economic lssues and each
economic group has a certain specific rights upon which its
members are peculiarly informed and & speciilec right‘which they
can ¢oliectively safeguard, Thus Durkheim found the atruaturé
of democratic soclety practically inadequate for the complex
structure of contemporary industrial socletys The loocal
Gorritorial commuhity. he sald, has lost its economio and
social unity. fhe really lmportant unit of society are the
industriel groups itimxghexmdux and the community cen be more
officlient and demoeratic if groups like Churches, professional
aaaooiutiéns, trade unions, employers aasooiationa, etes are

accepted as gonstituencies for political reresentation
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.Together with the whole school of pluralists he condomned

the efforts of the governments toipvade the proper spﬁeres

of these internal assoclationse On the major question of state
the pluralists, guild Soclalists and various proponents of
national economlic councils, agroeds the national state of
which all those economlc groups gso made up 1s the proper
agency for the adjustment of special intoerests within the
community afid can best discharge this function of integrnting
of group interosts within the framoework of exlsting individual
rolationship of productlions The assoclation, they thought,
supplied one of the channsls thicugh which common boliefs

of a iagal quality find btheir expression in the rules ¥

the state adopts, The atate's role in eastablishing law is
principal but not exclusives Nelther the pluralists, who
regarded the mssoclation ms endowed with a distinet personaliby
of its own, nor their intellectual forerunners really made
these groups independent of the State. Glerke maintained

‘that the State ls sovereign and supreme 1nllegal end moral
rights where general intersst required the maintenance of
soclal power, Paul Boncour regarded the State as the sole
organ of national solidariiy with a duty to prevent any group
from oppﬁossing other éroups¢ Turkheim at;ributed to the State
the task of defining general policles and supervising thelr
application, Figgis asaigned to the State ("comuunitas
communitatus™) the superior authority as a chief agency of
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social adjusdtment and coordination, With fulld Socialiata
the State was allowed to engage in the task of adjuatiing the
relations of assoclietions to one enother and to their members,
with the characteristic emphasis on trade unions' rights as
chief productive organs within the States. The American writer
Miss Follet explaining the State's unifying function and its
direct contact with industry warns against the assoclation
‘eompeting for the citizens' loyalty which must be pormanently
ovmed by the Stato, ; }
If the whole concept of functional representation may be
rogarded as a method of securing expert knowledgoe in the
conduet of public affairs, it has much to commend itself in a
world of 1ncraéaing comploxity. Indeed the vast increase in
the scope of government buainosa, its oxtension 1npo fields
that were out of bounds in the initinl stages of ropresentative
government andltha general ocomplexity of public administration
has made the principle of election on territorial basis very
insdequates, But in assuming that the imperfections of existing
institutions and the diagppointmanta connected with the operation
of the rule of majority, are necessarily due to the fact that
ﬁhe&r formation is based on territorial representstion, it
rondered itself open to serious and profound objections.
For one thing, the importance of function obviously does not
depond ou‘ﬁhe number of persons performing it. The Jéurnalxatio
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profésaion for instance, has a sociel importance out of all
proportion to the numbers engaged in it, so that no
satisflactory method of allocating due weight to each interest
to be represonted can be devised, and no ocbjective standard
can be invented to consider what is m "due".

It is clear that the proll em of sooiétal freedom is not
thaqor securing & system of selection whiech ensured the choice
of representativea to refleoct as completely as possible the
varieties of interest and opinion among the people, 80 much
28 the oreation of conditions to enable the people to see their
own and that of other peoplets goods If the electorate
peraists in san&ing into the legislature men who under the
existing systom do not really reflect their vital interests
they will do so under any eleotoral device, Is it legitimate
to assume that a poor agricultural community which sends ‘
into the legislature a landlord by force of tradition or
through a bellef that he 1s best gualified to further their
interests, will not do so if he appears under the auspices |
of a professional or a none-party organisation{ Is thore any
safeguard that the company director voted into parliament
by an industrial constlituency would be discarded if he
ropresented an 1ndustr1al)entorpriae he controls? The
inescapable fact of this situation is that in this uoﬁnhry
there are something like 20 milllon persons who cast their
vote for what the oritics of the present economic rogime
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torm a narrow sectional interest. Can a change 1nlthe
megchanism of representation change their preconceptions? wWhat :
is %o be done with a basic interest that cements the party

of secbional interests{ It 1s clear that what unites members
of a political perty 1s not an identity of trade but & belief
that they have a joint interest in a particular system of
production, and if a simple producer of goods identifies his
personal fortunes with that of his overlord, he will elude
evory attempt bo cheat him out of his bond with his benefactor,
Political pluralism can provide a sultable framework for the
internlay of inbterests in a unitary comrunity based upon common .
omnership of its industrial units but it cannot abolihh the
conflict of Inbterests which characterlses the nresent

political commumnity. This fnilura to contemplate the dirrersnoo
botween an interplay of professional intsrest and the conflict
of interests ia eovident in the concoption of the State by all
pluralists. Pluralism denies the sovereign power of the State,
but when it devises speciflc institutional arrangemonte to
carry out its theory, it assigns the State the soverelsn task
of laying dowﬁ gonoral policies and seelng thet they are
observed. It would retain the State bub she-peiwas deprive it
of sovereignty., It would allow the State to secure its funds
through compulsory taxatlion, retain the whole traditional
gystem of oompulsory allegiance and assign to the coercive
political organisation extensive duties in directing th
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_economic and socinl 1ife of the community.

It is ebundantly clear that an ideal system of
representation would impresa the voters with fairness, encourage
the selection of able represcntatives, give Mll expression
to all existing shades of opinion, and facilltate the formation
of a workable govermments It can be mathematically Just in
translating the preconceptions of the elegtorate, but it cannot
make, change or abollsh these preconceptions which after all
i3 the central point of the problem of freodom, The
preconceptions of those who lack the means of 1ntellectua1'l
production must at all times be subject to the e¢lass which has
control over all channels of mental output. Insofar as the
individuals composing the ruling classes detormine the extent
‘and compass of an epoch, it 1s self-evident that they rule
also as thinkers, as producers of ideas and generally regulate
the production and distribution of 1deas of thoir age. So that
no machinery of reglstratlon of ideas can be of decinive
importance wherever social relationship, which makes one c¢lass
the ruling one,are preserved,

The moat fundemental task of any national statecraflt
is to keep the mass of eitizons potentially disposed to
rally to the banner of tho State should the latter actually
be threatened by the probability of an overt act on the pert
of the oponents of the regime, The naticnal suthority camnnot
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trust in the righteousness o: the institutional status quo,.
The process whereby the organs of national authority socek

to strengthen the hold of the system'on the mind of the
people is begun in infaney and is followed up throughout the
whole educational system of the States The wholesale
distribution of nationalistic toys, flags, plotures, primers,
songs and hymna and other traditional symbols of natlonal life
often possessing great subtlety of intent, all go to strengthen
and solidify the paramount place of national individuality
&t the hierarchy of values in the infant mind, So that upon
reaching tadoleseenee it regards such things as prohibition

of immigration,inviolabllity of State frontiers, denial to
travel sbroad, boycott of foreign goéds. trade restrictions
and other forms of autarchic policy and national intesrity

as normal, tyﬁical ways and means of national existence. By
the time the subjesct reaches maturity his spiritual and
Intellectual needs as well as his emotional and 1gat1nctivo
powers are canalised through nation-state establishments,

The politieal office~holder seeks to inculcate in the popular
mind the illusion of virtual participation in the functlioning
authority, using language and religion and other elements of
eollective 1ife to perpetuate the verticdéd unity of cutlock,
The omnipresent threat to the safety of the state,
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a8 what state can be secure in a comity of states eamch of
which is a law unto itself, is employed so as to prevent
ahifts of mass mind in the direction of radically different
concoptl ons of unity. The effectivencas of this appeanl %n

to preserve tho integrity of the state is emotionally
intensified by the constant employment of tha paraphenalia

of national ® loura, parades, pompous services and the
hysterical summoning up of the horrors which would ensue should
the regime break up. The Iinnumerable defense complexes with

- which the stateo seeks to presesrve thé hold of the national
1natimtions on the mind of the citigenry, which have now
bocome something like second nature to it, ere of too familiar
character to need recital.

Into this situation & political philosophy imbued with
different soclel proconceptions enters like a free-lancer with
all the advantages of a bowman fighting against a well-tried
and ancient b@etion. It grows only by the obvious woakno'u}
or‘ita opponent, and feeds on the onen failures of its
predecessor. Its progress is in the nature of pieking up what
1ts opponent lost in the process of its absolescence, the
opponent permitting. Its progress is measured by ita departure
from zero and rarely expresses the progresaive validity of
its soelal conclusions, At no time does the systom of its ideas
compete on anything like equal footing with the traditional,
since it has to battle against popular notions of what is normal,
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and ownership of institutions that are deemed neutral, Indeed,
it must peossess considerably more than 50 per cent of Truth

to be able to win over a majority from its predeceasor,

vhen it succeeds in obtaining a mejority it finds itself in a
groater danger of losing it since the traditional is atill the
starting and the resting poiggxgor re-occupation in the event
of failure, It 1s clear that in the modern atate whose oreants
are brought up to the appreciation of its national institubions
the principle of majority mle a= applied to basic economic
deliberations has no tendeney to ascertaln the validity of
economic conelusions but rather works toward the reassertion of
the established, so that so far from upsetting the economic
status quo it merely resoserted the established, It is
notorious that no elass enjoying an undivided ownership of
moans of production has so far been supplanted by. the
application of the principles of majority rule;

An onguiry into the workings of mass mind and its bearing
upon the representative Institutions of modern democracy would
do well by recognising two main types of public . opinion, the
static and dynmmie. The statlc, which need not imply rigldity,
manifeasts itself in the form of traditional custom, mores and
usages, and bears the same relation to the dynamic as coastume
dae§ to fashion, It 48 essentially an irrational complex of
opinion and coinecides closely with.relat1v§bnndhanging

preconceptions and sympathles of the massea of the people.
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Concepts like racial stock, national spirit, historical rights,
hereditary enemy, indestructible identity of people, firsteclass
power, natlional character, way of 1life, are of static nature
and change tardily and concessively, being of the most

Jealously guarded treasures of collective life, The dynamiec
public opinion, on the othor hand, is bullt upon the art of
persuasion, draws upon definite historical events and of ‘
contemporary happenings for its agitation. It 1s absence of
unity of this type of opinion alone within the modern state
that gives rise to general election and' it i1s the free
purveyance of this opinion that characterises political
demooracys; indeed nothing more nor less would satiasfy the

: requirements of the current defiinition of a democracys '

Now the national state as much as the fundamental prineciple of
industrial organisation rest sccurely upon the static type of
public opinion and do not como up for consideration at any time
of the elestoral agitation, although it is true that the
dynamic public opinion not infrequently threatens to pre-
dominate the seemingly absolute in tho interval between popular
elections, So that cach of the national agents elested to
discharge the tausk of execution is covertly deputed with the
funotion of proserving the framework of metaphysical
hypostatization within the confines of which the election are
helds The national agents selected to further the national
fortunes would be destroying the moral basis of delegated
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authority were he to act upon the agsumption thht they were &
functlon of asome other anteccdent issues net incorporated into
the body of i1soues railsed, offersed and aceepted, Fallure to
act upon the vulger procept that the immediate interests of
the nation come first all the time and every time would not only
prove to be bad statoomanship hutahotorioualy short lived ono.
By historical ascident, into the nature of which we noed
not here go, the prineiples of eivil liberty ﬁave come to
coalesoc with the preoonception of national integrity and
political prestige, so that any limitation on nntional
sovereignty comos to rigﬁre es an infringement on porsonasl
rights, This is more obvious where some tangible assets of
individual well-being sre belng brought sbout at the coat of
a serionslinfraction of these proconceptions, The concept of
civil 1iberty in the modern state is in ossence a caloulable
and manegssble quantity, cepable of comparison and safeguard,
whereas the preconceptions of national life are of metaphysical
nature moving as they do in a realm of folk»paychalogy,
indepondent of standard and definition. These popular
praconceptions aré of the sssence of modern acoial and political
institutions, without them neither the natlonal establlshments
nor the scelal order on whick it reats and through which it
operates,could long endur&. In the reflectlon of the common man
they assume the character of self-evident pre-requisite for the

solution of eny problem affecting the fortunes of the
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individual, The common men iz immedlately and unremittingly
the subject of his state into which he is bom) g0 thet all

his detalled thinking on the aims, ways and means of life,

in all its e¢ivil and politieal bearings, iz unavoidably shaped
by the discipline of the exlsting schome and the delly |
experience which it imposes. The averagoe voter thinks in terms
and by the logic enforeced in that systeﬁ; the state and »
netional unity, indesd, sre the mejor premises whilch he 1o
‘rarely found $0 exceod. It would not be impractiecable to

say that at this statlion he la found in the pgenerality of
democratic statos o bo intolerant of some of the oxcescesn
porpetrated in tho process of the unfolding of atate pomr)and
that he saes doubtful advantage in any governmental endaaﬁm:r
to extond 1ts dominion. MNot that ho prefeors to be individually
fortunate and upright than collaotivély formidable, but that .
he considers that no nation ean be gront unless it is committed
to a polley of progreszivo betterment of 1ts individual members, |
Recent events in the older Furopoan demosratic states have
afforded an wmiatakeble ovidence of this sentiment, Yet it
1s notorious that the canvassing of the various soclelist
parties' programmos has hoen earfied forwerd with nation-state
prineiples, logie and mechanism of exeocution under their
immedlate observation, indeed, nothing else than tho nation's
fortunes came under theiy chservation. So that the outcome

while , . _
has beon that 'thoy have talken up the concept of "the common man
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first®, they heve epprehonded and developed these premisés in
terms and by logliec enforced in that éyatem of oxperience which
was left over by their predecessors, in whose schemo of law
and order the major premise was the national state, the
inviolabllity of emplre ete., whcroas the major premise of
securely civilised scheme of 1life is the absence of such
~Institutlonse They heve diligently sought to embody the needs
end asplrations of tho unprivileged In terms afforded by,or in
terms competible with the institutions wihich were disseiviﬁoablo
gince 1t is the whole nafure ¢f these institutions to seock
self-preservation irrespective-of cost, IL is plain that any
statesmen who undertook to further the common welfare
regardless of its servieébllity for state power would be
undermining the whole institution of national statecraft, It
is true that severally and singly they acted upon the,conviotian
that the poor come firsﬁ every time and all the time, but at

no point, at no time, and in no case did they entertein the
possibillity of sdvanelng the cause of the common man by a
reducbion of the most expensive item in the poor man!s
expendilure - the maintenance of the sovereign state. ﬁhérévor
the Sogialist government has been instelled it has turned out

_ to be an Imibative structure wlth somewhat greater provisions
for the well-being of the popqiace at large., It has always
born the nature of a palliative mitigation of hardship and
never an endeavour to kosen the archale tie that binds the
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populace to burdensome state claimase. There 1s here no attempt
%0 question the seriousness of their purpcse nor the
thoroughness of their endeevour, They acted lergely in
circumstances over which they had no control, since they were
circumstances that shaped their own habits 9r thought and

wnich placed it beyond their competence to unlearn what has been
inculecated by generabtions of national expérienoe and has a
semblance and degrec of hereditary persistence that belongs

to moat humen tveits. But it is bbvious that the possibility of
Inmperial Britein, possessed of nearly one-fifth of' this globe

or australia‘practioing the policy of helf-closed doors, living
in peace and freedom with the world under any compact, would
transiate itself into the possibility of the British or
Augbralian people unlearning their habltual preferences and
loyaltless Obviously, alsc, the installation of a peaccable '
regime on extra~s§atal lines would be unacceptable by the
pepulatione, whose past experilence has so singularly incapacitate
ed them for consideratiocns of such a nature, And it ia equally
obvious that thls unlearning cannot be undertaken without a
regourse to e system of freedom that will comport with the
fundamental artigles of demoeratic faith upon which modern
soclety proceesds, and thgt ne eontrol can be had over these
institubtlons without immediate vioclation of that scheme of
personal rights in which the gonstitution of modern democratic
sccleby 1s grounded. |
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A eursory survey of Sociel Democratic parties of England,
France, Holland and other Western Huropean countiies will
(isclose 2 certain identifiable pattern of development, In
thelr clectoral programmes end party conferences they displayed
e high measure of moral sensibility and presence of ethical
ldeas not possessed by their treditional predcecessors, They
have at every ﬁunotura of their out~of«office existence
proeleimed their readiness to extend independence to the
nubjeeted, free clections for the oppressed, national home for
the astateless and self-government in the mansgement of their -
raspoctive barbariansg. It‘ia notorious that when in power they
have achiafed but a seanty portion of their huhanitarian
progravme. Yvery asttempt to apnly these high prineiples of
faith has been defoated.by the supreme consideration of 'statg
intersst”., That they have all consoripted and employec an
impressive body of moral and constitutional tautology to mitlgate
the 111 fame of their fallure was no proof of their inherent
moral defectlivencsa but rather of the incompatiblility of state
purpose and universsl morality. (As applied to current
political issues the cenons of this morality 'may concelvably
have moant in the ease of Greece an inauguration of & regime
wnlch by 1ts very nature would put the state within the comity
of ideologleally hostile powers In the case of Palestine a
serious alienation of suthoritarian chieftains whose good will
is of the essense of Imperial safety, In the case of Indo-China
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and Indonesia a loas of a preferential status in favour of
soms other industrial state.) That they were unable to make
another cholee 1a not to be lecked in the directlon of personal
deficionoy but %o the faet that the groundwork of premises upon
which they act is deputed to them by thelr national eleotoraton.
The dlseipline of the naltional state has induced in the common
voter lack of broader nmoral jJudgement and extra-national
conseption of 1ife, the place of which iz usurped bv a narrow
nense of (national) loss and (national) profit, logleally
apprehonded only. The national eleetafata knows mechanically
the lews of universal morallty but iff such iawa enter 1ts
congelence it does not experlence by any real apprehension,
- #till less regard, for them., These laws of universal solidsrity
ere cold lif'eless statuves. They do not mow how to draw from '
them motive for cmission or commissicn, To this inhabited
meral colour-blindneas the vhole moral order appeers as a mere
hindrance to ﬁat;anal Integrity, a feeling which necessarily
lends to negation and violation of tho rights of others,
National integrity, the paramcunt undercurreont of these perverted
ethies, runs 1lke en wnbroken thread bhrough the whole national
mob-mind, produvcing at avery national elesction abody of
representabtives that muat be athionllx,defactivé to be
reprosentative, :

In this desoription of the sosialistic governments there
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1s no iconoclasm open or concealed, although much can be

gsald of thelr eminent representatiives! inability to furnish

a clean hill of moral health, All that is here aoupght to
exhibit 1is that every growbth must of necessity contain the
cruder minoral elements of the soill out of vhieh it arises and
that no change In the quality of the plant cen be reasonably
looked for without a consclous and deliberate interference with
the properties of that soils This can herdly be undertaken
without the immedinte vielation of the class-ownership of
means of mental nrodustion in vhich the national state is
grounded and the sentimental adhesion to certain ldealistic
aspirations upon which it comfortably rests,

Needless to add the above considerations are applied only
to the few major world powaers and rust not be taken as designed
to cover realltles in mmaller demoeratic brecds that have
sprung up after Versailles or o nown to have exercised
soverelm prerégativee bofore the first world War, .

Alongaide with the pradusl extensicn of the franchise
there develops in ell advanced Capiltalistic countries groat
acoumletion of capitel reaching glgaﬁtio proportions, which
ean be increased by exporting capltal abread Lo the backward
countrien whers profits mre usually high, becruse capitel is
scnrce,; the price of land, with Insignificant exception, such
as Palestine, 1s rolatively low, wages are low and raw uatariall

are sheap. A glance at the figures showing the amount of
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capltal lnvested abroad by the three or four principal powers
disclose a certaln tendency to complete the partition of
colonial lands, and an a?mad atruggle fob the ree-partition of
the worlds Complele possesslon alone gives complete guarantee
of' success to the monopolles against all the risks of the
struggle with competitdrs. The wvast diveraily of econom;cnand
political conditlons, the exbreme disparity in the rate of
davelOpment resulting in resort to violence whenever the
relation of foroes is changeds The requirements of this ’
sbruggle makes'it incumbent upon the powers to have a permanent
influence in other sovereign independent atates. National
interests require that the lifelines which lead from the
.national territory to its numercus sourcea of raw matorial

and investment shall not be disturbed by the uncomfortable
proximity of smaller states capable of becoming bases of
hostility., Indeed, in the accustomed s¢ale of values in
modern statesmanshilp success in obtaining cond;tiona‘zn which
the smaller state 1s bound up econcmleally to the 1nter6§ta of
the power, provides it with land, air and navel bases and a
friendly government 1s as ¢ruclal a necesslby as tho abillty
to sooure coatrol over ﬁnnpowsr and communicetion within its
own state, all of which mekes Lt necessary for the people of
the smaller state Lo dlsplay great wisdom in the rormntlon of
bgoverument of its own choiée.l‘xb‘;a difficult to go through
the poste-war polltical history of any nation not normally
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termed grest without coming'to-the éoncluuion that its
2bility to choose a gOVernméht is unrestricted,save insofar
as restrictlon 1ls necessary by considerations of the staﬁe
interests of' the blg few.

Seen sgeinst the definition of freedom as the ability of
. the’individuailto express himself without let or hindrance,
in a unitary society, majority rule maey be regarded as a
principle capable of safeguarding the correct tfanslation of
h}a will to his relationshlp with all others who are covered
by the operation of this principle of collective life., But its
succeas reqﬁiregizzery individual who is competent to interfere
with the exercise of his will should be brought under 1ts
Operétion. It must so operabte as to enable a number of men teo
select their representatives, who willvdeputise their will to,
a swaller body of men who in their turn will decide the affairs
" of mankind by the operationv of majority rule, Yet 1t is _
notorious that in the present scheme of things it is not ap?lind
all‘along the line but stops at a polnt where 1ts exercise 1w af
relevance to individual freedom. It dperates in the selection
of representgtives into national asscmblies, and in the selection
of natlounual authorities, but these do not ﬁaet their.prototypan
on the basis of majority rule, nor do they select & body of
men who will settle the alffalrs of all 1ndiv1duals by the

continuous application of the princlple of majority rila.
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Instead, they proclalm a deputed competonce to deal with

aach other under the guldance of the principle of “sovareignki'

with the result that while their respective majofities are often

safeguarded against a national tyramny, they are singularly
unsefepguarded ageinst anybody falling outside their national
framework. In a worid torn by ciess warfare and imperialist
intarventinn’rule of nutional majority cannot safeguard the
froedom of the individual member of the natlion any more than
the strict observance of a convenant among bthieves can :

safeguard any one of them agelnst the bullets of a rival gang,
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CHAPTER VII.
SEPARATION OF POWERS,

The United States has developed the iwo institutions -
the capitalist form of business enterprise and the Jud;oial
power to a degree unknown to any other modern state. This
combination may seem paraddxical, blending as it does the
- principle of exploitation with the objectivity of Judicial
process. But a cursory survey of Americ;n history compels
the conviction that the peradox lies only on the surface.
Between American business enterprise and its judiciel power
there is a unity of cultural pattern, of gfowth and potency
that have been sustaeined with femarﬁable ténacity.

What the,court thinks of itself, what relation it claims
or disclaims to have to the province of Governmsnt or, the form-
ation of public policy 1s a matter of notoriety. and can be
found in most text-books dealing with the subject. It
plctures itself aé going about applying permenent canons of
interpretation to the settlement of individual disputes. This,
of ooutne. is only one half of the truth, and.'on any showing,
the moge dangerous half. It is not that the Court hga pushed
its way to prdminance through some 1ﬁherent inability to see
its own limitaticns. or deliberately chaso to disregarﬂ the
prinniplau of Montesquieu to justiry the usurping of legislative.
and'oxocutive'prarogativea‘ It has become what it is partly
due tg the development of Americen capitailsm. partly to the

‘aberration of preconceptions of balance of &apartmants whichs
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wae its point of departure.

In the new world which the Americen Revolution hes hewn
~out, the Court, which was conceived to be an integral part of
the power-structure of the State, scting as a disinterested
arbiter of disputes between the branches of governmeht and
between the states and the Federel Government, hardly touched
the significant social struggles of the first half century of
the new State which were mostly waged above the Court.

The/runction of the Supreme Court in the pre-industrial
period lay rather in settling the lines of policy than in
resolving disputes that could not be resolved outside. But
with the rise of industrialism, the growth of social and
ooonomic'stratification; the Court has been closely drawnninto
struggles over soclal policy, The doctrine of judicial review,
whatever may heve been its precedents, and whatever the legal-
isms of its growth, had become by the middle of the century a
'powerrul Instrument in the Americen politlcal system. This
transrormation was affected by the maturity of capitalism, with
the business enterprise furnishing the setting within which the
Court was to dperate. and in this setting the ramification of
the pr?bléma which came up for Jjudiclal solution made a OOﬁq
plete chenge in the meaning of Jjudielal powers. The Bench, by
expounding end applying the written Constitwion, hed constitut-
ed itself as one of the elements that determined tha economic
landsoapo of American gooiety. With the writéon document be-

coming a modus operandl of business enterprise, it became the
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function of the Court to bridge the gulf between the pure
principle and the economic consequences of its workings.
Capitalist enterprise in America has given rise, as indeed
Capitalism has done everywhere, to forces hoastile to its
principles of operation, to a clasé which was humourless
enough to take its economic position as a permanent phase.
S8ince Capltalist enterprise required legal certainty and legal
uniformity aes well as legal shelter against hostility, it be-
came the function of the Court to check the growth of the
adverse ﬁovements. The view that the Court's decision could
be better explained by economic bias than by Judicial iject-
ivity, that its trend has been to bolster up the status quo,

may not be an objJective one; it may be an expression of an

attitude. But this attitude was an inevitable outcome of a

peculiar emotional intensity which the system has been able

to generate to its peril and annoyance. Thevconrldence in

the system wes slipping, and with it the faith in the adéquaéy
of democragtic structure, or, perhaps, the obnviaticn grew of
tha essentially undemocratic nature of the Federal Constitution.
(J.Allen Smith: The Growth and Decadence of Constitutional
Government.). Tho Foundity Fathers were gradually and in a
masterly way shorn of their disinterested humanism by Turner
(Frontier in American Hia@ory). Veblen, Parrington and Beard,
whose aftorts in social analysis, Loononic theory and rescarch
discovércd a formidable body of pvidence to the effect that .

whatever the members of the convention may have been, they
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were also men peinfully conscious of property interests. And
as the Constitution was made to-look moré and more like an
economic Koran, the Supreme Court was becoming more and more
like & company of Mohammeds, sWorn’to‘uphold the sanctity of
its articles until Déath or the President did them part.

Nor was this all. It was not enough to show that the
Constitution which the Court expounded had not the objectivity.
which was claimed for it. The charge wes now made that what-
ever the origine of the Constitution, the Court wes not really
expounding it, but that the Justices were reasding their own
class interests into 1t.* This was lndeed a logical consequence

for it was not to be supposed that a process operative in tge
creation of the constitution should cease to be operative in
its interpretation. The discussion on the fate of the Judiqial‘
review even projected into the political cauﬁaignslin the forﬁ
of proposels to strip the Court of its power, or at least
determine the oonditlons under which the power céuld be
exercised. |

Needless to say, this intellectual progressive coritique
of the Court living openly in sin with Capitalism was in it- X
self a phase of Capitalist .development. It qame at the moment -
when it became clear‘fhat the system orlodntrols set up by a
pfo»in&hstrial soclety and the preconceptions which it
embodied were futile under the new conditions of Capitalist
eoonomy.r And this relation between the Court and Big Business

- * Gustavus Myers: History of the System Court.

Bentley: Process of Government.

Boudin: The Supreme Court.
Corwin: ~ Judieial Process.
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took on an unmistabably greater clarity as the dividing line
of economic clircumstance greﬁ more visible and more exacting.

As a system of production relationshiﬁ,_cépitalism goes
back to the beginning of modern times, and provides a basis
for legal institutions, the most important of which is private
property and liberty of contract. Within these limits Capit-
alism has a set of technological methods, commonly known as
industrialism end business, which have wrought vast changes
in Capitallist society. Industrialism in production has
brought the factory, the machine process, %ha large city and
the working class, and has given the Western World the'atamp
it now bears. Business enterprise - a sophisticated and
devious structure imposed upon the matter-of-fact industrialism-
has brought thé corporation, the credit atiucturc. tﬁe~invnat-
ment banker and the mechanism of the market which gi;e the
system its driving force. It is obvious that’the large move-
ments of modern law can be understood best in relation to this
development of Capitalist society. It is while the way of life
and property attitudes of this soclety were still rurai and
bourgeois, that they have written themselves into Anglo-American
common law and into American constitutionel conocepts as embodied
in the written Constitution. \

In all socleties, the higtorical function of the Law has
been to elaborate, rationalise end protect the dominant
1nst1tut1gn§ and the acoredited ways of life of the dominant
group, and the function of public law has been to apply
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ultimately the coercion of the State towards the maintenance
of the outlines of this group. Law is eaaéntially an apblioa-
tion of a conceptually equal scale to factually unequal people.
Legal relationships are relationships of inequality, relation-
ships of rule and obedience, coercion and conformity, relation-
ships which grow from corresponding economic relﬁtionshipa and
which operate to sanction, regulate and strengthen dominant
institutions. American constitutional lasw, whatever may be
sald of its unique methods of operation and prinoiples‘or
growth, is not exempt from this function.

The history of American and Western Capitélism geherally
falls roughly into four periods:- preindustrial; industrialj;
Monopoly Capitelism, and Finance Capitalism. The economy
of the first stage of Capitalism was basically agricultural,
with a growing auperntruotﬁro of trade and small manufacture.
The juristic importence of this period lies in its having laid
the foundaetion of nation-state and the rise of’concepta of
natural rights, of individualism and other mester-ideas which
display so great a tenscity in our day. Industripl Cépitaliam
knooked down much that the praindustiial period had éettlad.
The machine process, 1arg; scale industry transport and

the ‘
communication were ite principin features which displaced pre-

industrial institutions. The gap between the propertied and
the property-less, between the owners of weapons of produotian

and the exploited grew wider and more significant, drawing

{
|
|
{
i

lines of soclal stratification between the economic groups untili
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it became possible to spesk of the "haves" and "have-nots".
Yet despite the intensification of class lines, the system
produced as yet relatively little hostility towards "men of
substance”. There was some hope for everybody to get rich
and prosperous and respectable., "The common man", as Hadley
says i "was not ready to declare war against an industriel
society that offered him so many inducements to become one
of its members".

The period of lonopoly Capltalism, from the eighties to
the decade before the World War, was marked by a rapid and
monstrous agglomeration of capital and economic power..by more
hopdessness and disillusionment. The united front of peace-
loving individuals wes breaking up. The small business and
the independent entrepreneur looked helplessly on the growth
of the aggressive trust. The oompetiti;e ideal had failed as
a dominant control in the economic mechenism. Agrarianism,
populism, "trust-busting" represented that defence weapon with
the help of which the fearful disintegration of the "perfect
union" was being averted.

The final period, covering the last quarter century, was
marked by a shift from industrial organisation to financial
control. Investment banking became the central activity of
the higher reaches of economic behaviour and became the symbol
of economic power. The speculator and finencial ﬁromoter and
noéh:ntrepreneur. have become the type-figuresof the Capita}ist

system, and the growth of glant corporation found its signifi-

¥ Undercurrent in American Politiecs.
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cance not =0 much in the fact of its magnitude as in the
separation which it affeoted between ownership and management
of industrial enterprise, amd the vast opportunities it gave
t¢ the subtleties of corporation finance, and the chronic
absence of opportunities for work that it meant to the
millions of working men.

It 18 to solve this economic situation with all the grave
confliets of interests or broad issues of public policy that
the Constitution of the United Stetes was called on to provide
a body of guiding generalities. And it wae upon the small
tribunal of ﬁsn holding office for lire and least amenable to
popular-democratic control that the brunt of the task of
reconciling the conflict fell. Needless to say, this called
into play the entire concentration of the Coprt'a socisl
philosophy, the exercise of which made it n;oessary for the
Court to become, through its exercise of the judiclal power
in the intricaete context of contemporary capitalist soclety,

a erucial agency of soclal control.

When we turn to the sequence of decision in the history
of the SUpcemmCourt. we can safely detect several factors
that helped to shape judicial process. Firstly, the Court had
to work with a set of traditional and technical legal elements;
it hed to stay within the framework of the Constitution, con-
fining itself to facts and issues embodied in the document .Secondly
fhe Court funotioned within a cultural and institutional frame-
work which the Jnatieci shared with the rest of economic soaictj.
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emong whom they lived end whose premises they were sworn to
preserve, 3 To echieve the necessary minimum of legal certainty
in the attempt to meect the requirements.of the developing
capitalist economy it created concepts and developed doctrines,
such as due process, liberty of contract, police power, giving
them a directive force over future decisions in accerdance with
preconceptions, background, philosophy and necessities of the
system of competition and private enterprise.

The Constitution of the United States is essentially an
economic document based upon the principles of privaté property
and private ownership. It was originated and cerried through
principally by a smaell group of men representing money, publie
securities, trade, shipping and mapufecture. No populaer vote
was taken directly or indirectly on the proposition to call
the Convention which drafted the constitution. The prOpertj-
less masses under the prevailing electoral law were excluded
from participation in the work of the framing of the doounenﬁ.
wh;ch was ratified by e vote of probebly not more than one-
sixth of the electorate. Since thls Constitution wes intended
to "endure for eges to come™ and hence to "be adapted to the
various crises of human affairs" the ultimete agency for per-
forming this task of adaptation wes to be giveh to an independ-
' ent body. It is clear that the convention never relinguished
the intention which it cherished from the outset of using the
new system for the purpose of throwing special safeguards round
the interests of property. In constituting the Supreme Court
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it endowed it, while aacertaining'that it is drawn from soclal
layers which inculcate respect for the sacred rights of pro-
perty, with the ability so to interpret the moral wisdom
embodlied in the Constitution in the light of its social ex-
perience. As De Toequeville writing at the close of this
period remarks:- "If I was asked where I placed the American
aristocracy, I should reply without hesitation that it is not
composed of the rich, who are not united together by any
common tie, but that it occuples the judicial bench end the
bar"., By 1830 the doctrine that the suthority to construe the
standing law with finelity is Judiclal and not legislative -
the "Doctrine of Vested Lights" has been completely assimilated
in American constitutional jurisprudence. It was a standing
declaration by the Courts that they would disallow any legis-
lative set which they found to bear unduly harshly upon ex-
isting property rights, or else would construe the act in such
@ way &s to avoild the effect intended in the legislated ant.'
The lcgialaturo only had the power to make new law, while the
determination of rights under the standing law was exclusively
the province of the Court. And a legislative act which inter-
fered with the existing rights of property invalideted the
vital safeguards contaeined in the constitution on the liberty
of the individual, :

At the outset this doctrine owed much to current deism
which tendedlto refer all existing lnstitutional\nrrangcmeutn
to divine pufpo:o. Later it was asserted that property was of



2.4 8

transcendental origin, having been instituted among men in
furtherance of theilr scocial and morel improvement and wes pro-
tected by Netural Law, Privete property is the "earnings of
labour, the reward of merit, the almoner of age, and soul of
eivilisation". (John Taylor: Inquiry.). Such e cese,for
instance, was in 1810 when Marshall pronounced;void an act of
the Georgia legislature rescinding a previous grant of land by
the sameé body, on the ground that such a measure did not fall
within the leglsletive power and violated the "obligation of
contracts" clause of the national constitution. As Danlel:
Webster said:- "If there is not the general restrictib& on
legislature, 1in favour of private rights, there 1s an end to
private property." Or as Justice OJtory, speeking for the &
Bourt said:"That government can scarcely be free where the
rights of property are left solely dependan% upon the will of
& leglislative body without any rgstraint. The fundamental
maxims of a free government seem to require that the rights 6:
personal liberty and privaete property should be held sacred".
Chancellor Kent.ﬁhoaa contribution to the theory of vested
rights was uniqueiaaserted:- "A new law should apply to future
mattere and not to things past, therefore any law which takes
»away a property right’ia retroactive. Clvil government was
not entitled to regulate the uses of property in the hands of
the owners by visionary schemes of equality and security.

Liverty depends essentlally upon the strudture of 'government,
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the administration of Jjustice and the intelligence of the
people and it had very little to do goxcewned with equality
of property and frugallty of living".

It 18 true that the proposition that "it was the part of
political wisdom to found government on property" was not
universally accepted and the proposal to base rapresentétion
in the Senate on property fell through, and it was even
asserted that "the freest government would not long be
accepted, if the tendency of the laws were to oreate a rapid
accumulation of prdperty in few hands, and to render the great
mase of the population dependent and penniless", but then this
was not the tendency of "our laws”,

The doctrine of vested rights leaned heavily on all
Judicial pronouncements. In Dartmouth College v. Woodward
(1819) cﬁao. the Supreme Court held that the clause in the
Federal Constitution which prohibited a aﬁate from impairing
the obligation of contracts wese intended to restrain the state
legialature from passing eny law interfering with "contracts
respecting property under which some individualg could clainm a
right to something beneficial to himself". This asserted the
sanctity of vested right ageinst social legislation as well es
extended the "indestructible rights of individual” to the
corporations. The "Due proocess" clauseg which had originally
‘had a purely prooedural significance with the ohjoct'of pre-
venting arbitrary adminlstration of quaticc. has evolved into

an armour from leglslative interference in the vested property
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interests. The power to impose taxes was re8£ricted to
"public purposes" and public purposes were what the old
gentlemen on the Bench understood them to be.

The Court hed repeatedly invalidated legislative attempﬁs
by which maximum hours or minimum wages were sﬁipuléted. In
the Adams case (1923) 261 U.S.525 the Minimum Wage Act passed
by Congress for the District of Columbia was invalidated, and
in the Lochner case (1904) 1398 U.5.45, where New York Law
limiting employment in bakeries to ten hours per day was held
invalld és depriving an employer of liberty without due
_ process of law, and being & meddlesome interference wifh the
rights of the indivlidual. Of Supreme Court declalons which
condemned New Deal legislation the Sechechter case (1935)

295 UsS5.495 end U.S. v. Butler (1936) 297 U.S.1. provide the
most characteristic examples of the courts unwillingness in
'thc neme of oonatitutional principles to allow governmental

: regulationa of soclal and economic evils, .
Obviously this body of Judiclal doctrine could not but

- sustain the existing system of property. Under the influence
of thie moral wisdom, the Court was unable to interfere or
check extreme forms of exploitaﬁion“and left the doors open
to the subsequent growth of capitalistic'mchopoly which has
become the outstending factor of modern Americen life. The
14th Amendment which was 1nterpretcg to mean "that all persons
should be équnlly éntitle& to jurnue'their happinesa and
acquire and enjoy property"haé been brought intec the 20th
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century coconomlc landscape as a heavy gun to cover unrestricted
liberty of contract.

The glaring abuces of the operation of this system gavé
rise to the doctrine of "police power" by which public welfare
became a Judicially possible justification of legislative
activities even when it touched property rights. "The object
and end of all government, K said Chief Justice Taney, 1s to
promote the happiness and prosperity of the community by which
it was establlshed and it can ne§er be assumed that the govern-
nent intended to diminish lte power of accomplishing the end
for which it wae created. The government in fact had'éiven
notification that it would protect no vested rights except
those clearly covered by the "obligation of contracts". This
was a great prosieésive‘step forward,indeed tha,gatea were
widely open for the leglslative energy to protect pudlic
wealth,sarefy and morals but the protection afforded by the
"obligation of contract™ clauses has gradually bheen abaorbed
into the general principle of Judigial discretion dbringing
the doctrine of vested rights within the shelter of the "due
process law" clause of the states constitution. ;

To the man in the street this "due process of law" clause
meant that he could not be actually deprived of property except
by Jjudiclal application of the standing iuw. the law under
which the'property was ecquired, But why should the ltéudins
law to which the judicial power 1s obliged to 1and‘entoroement
be regarded as excluding e newly ennc&eq statute whose judicial
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enforcement would qurive a person of property! It would seem
that the "due process of law" loses its meaning when it is
confronted with the doctrine of vested rights. "The 1imitations
imposed by our constitutionel law upon the action of the
governments both state and national, sald Justice Mathews, are
essentials to the preservation of publie and private rights,
notwithstanding the representative character of our political
institution. The enforcement of these limitations by Jjudicial
process is the device of self governing communities to protect
the rights of individuals and minorities... against the pover
of numbers: The "due process" clause was inpended to absord
the principlesof laissez faire oapitelgsm intg the constitution
and put them beyond the reach of state legialatiie power, |
"Freedom of contract”" meant freedom of employersto use their
ecoﬁomic advantage to drive hard bargains with those seeking
employment and "liberty"” as a judicislly construable term to
protect the excesses of property. So that today the Court il
able to approach th§ question of factual Justification accord-
ing as it wishes to sustain a statute or to overturn it and
is able to cite an‘ampleyarray of precedents in justification
of ite approach. And in this, as Justice Holmes said, there
was "hardly any limit but the sky" to the Court's power of
disallowance of state acts "which may strike a majority of
this Court as for any reason undesirable, or sustain any legip-
lation which may happen to strike a majority of ite members as

for any reason undesirable.” 1In a word, "due process of law"
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meant the approval and diseretionary supervision of the gentle-
men of the Supreme Court.

An act of Congress it was asserted was itself a will of
the majority, or it was an announcement by Congress of its
Judgment of the will of the majority. To urge the claims of
Judicial review is not to vindicate the will of majority but
on the contrary to contrast one conception of majority will,
the Court's, against another concegtion. that of Congress. k
The founders who may or may not have believed bﬁt who said
and thought that property was a& necessary reward of personal
errorp and that it was the foundation of private aeouritg,and
could never be a source of power over other people's lives, and
be used to thwartnzggbiiberty of qthers by whose co-operation
it was amassed; bul,that a continuous application of the
patterns of the constitution laws to a modern society can only
mean an institutional obstacle to the betterment of popular
welfare. :

All thie is, or-oourse. no;orioﬁa. The courts in inter-
preting” due prqcensﬁ'bolice poworf"propertyﬁ'iibertyf'&eaaoh—
able, ‘fair return) ‘public interest, ‘public purpose’and so il
forth has been engaged not on;y‘in legislaﬁion but in super-
legislation, since they were now & final seat of ;uthdrity.
Lvery time they interpreted a clause they necessarily enacted
into law a system of undelegated social philosophy. _The laws
that‘Courto ha& formulated had not only‘legi§1at1ve but con-
-titnt;onnl yalidity. not being subject to ropoai..qxcept
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through a most laborious and 'uncertain, not to say painfui.
process, by ordinary politlcal action,; they became in #ery
fact higher laws.

Scope would not permit recitation of particﬁla: examples
of highef law legislation, which can be found in the vast
literature on the subjeet. Ais Professor Corwin has obﬁerved,
"in relation to constitutional lew.... the constitutional
document has baqoms hardly more than a formal point of
reference, For most of the Court's excursions in the con-
stituﬂional sphere the constitutional document is little more
than a taking-off ground: the Journey out and back occurs in a
far different medium of selected precedents, sﬁaeulative views
regarding the nature of the constitution and the purposes
designed to be served by it, and unstated judicial preferences”,
(Staﬁdpqint in Constitutional Law, Boston University Law
Review XVII, 513, quoted in Commagers Constitutional History).
It is of course true that these views and prererancas!are
conditioned by precedents, but the choice of precedents is
almost limitless and the courts have rarely felt themselves so
restrained by technlcal rules that they could not find some \
remedy consistent with the law, for aotn whioh violated natural
Justice or were in essence hostile to the fundamental princi-
ples devised for the protection of the essential rights of
property. Whenever they were c;}le& upon to determine what

ey

factor fell into what category it made a free choice of pre-
cedents and invoked the higher law to validate the choice.

;
/
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When we look at the Court as a ognatitutional factor, at
its membership, its credentials, purposes, achievements, we are
driven to confess that a certeain divinity has hedged it through
imerican Constitutional history, so that it has become almost
blasphemous to suggest that it is composed of men, politicel
men, whose judicial opinions are often political as well as
constitutionsal, that the intellectual air judges breathe is
oonditioned’and that it is not the same in court room as it is
in the legislative chamber or in the factory. What remains of
the immutability of higher law when it is accepted that it is
no accident that Justices of the Marshall and Sutherland type
and not of Nikitichenko end Vishinsky occupy the benches, and
that the American judge is recruited from and must be a servant
og oapiﬁall:tio society, and that his conception of Jjustice
must be an idealised political picture of the existing social
order.. | ;

The doctrine of the uéparation of powers whiqh belongs to
She great 1iberal tradition of Ake 184 senturyireboguisst thad
between the mgking of law and itl construction there was an
intrinsic difference of the most vital nature -- produced the
doctrine of judicial review which found its lodgment in
American constitutional theory. The cuqoncc'of this doctrine .
was its 1nnistonce upon the inherent difference between law-
making and lew interpreting. If the legislature enacted laws
which violated what is natural to men the courts were that body
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which could declars it void and unconstitutional. "Courts do
not change laws,they merely interpret them and conserve those
which are provided by the constitution”. !
However, modern analysis of the interpretational function
exercised by the courts discloses quite clearly that it involves
unavoidably an exercise of choice substantially legislative in
character so that "government of laﬁ" in Aﬁérican constitution-
el reality became government of law subjected to disallowance
-of men, Judicial monopoly of power to interpret the COAatitup
tion with finality destroys the constitutional equality end
material'indupendenoe of the three depaxtmentsfothat Justice
Marshall's oéntcntion, that "courts are merely instruments of
 the law and can will nothiné" is made invalid by the mass of
so-called doubtful cases which could obviously be decided just
‘the opposito)way to which they are decided. The Judicial
golution of doubtful cases, and all éaaea.that come to the
court are doubtful, cannot be explained merely by reference to
- the Juristic materials on which it purports to rest.
‘ : ' .These materials furnish a legally adcquaté basls for either
side of the dispute, so that by making the cholce between the
two bodies of juristic material of equal logic and valldity, by
holding "the sovereign prerogative of choice" the court was
vested with a freedom virtually 1sg;élative in scope in choosing
economic and moral values which it will apprové;,thrcugh its

reading of the "due process", "commerce" and "obligation of
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contracts”" clauses of the constitution. It can, and indeed

has, manipulated facts of each fresh situation with a view to
"distinguishing"it from previous cases without the necesqity

of overriding previous decisions. Once it has exerclsed its
ohoiée between two competing principles of "higher law” it 1is
Qntitled to say that 1t has enforced e pre-existing rule of

law which has been its function to do. So that the concept of
government of law and not of man translates itself into the
power'of the Supfame Court which is without statable limits

to set to popular desire or legislation. And having in an age
of a growing necessity for positive government activity, an
essentially negative power, a power of refusal, it can forbid
the government to act, withou% beinéb:b act itself. Judges
ware oléihed with the highest legislative runotions,taince

they were’given an absolute negative on legislation, and yet
they were free from responsibility to the oonatitnenciea yh;eh
constrained other legislatures,; they bdcame autocratic since
‘they were able to annul the will of the majority of the people,
even though the right of the people to exereclise their will, in ‘
the matters at issue, was granted to them by the constitution.
It is possible to go to endless detail to sustain the proposi-
tion that the courts have checked a popular majority acting
through a co-ordinate legislative assembly, The ocitation of
cases having been adequately dealt with and needivno repetition,
In theory it may be true, as lHemilton contended, that given

¢
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the fact that a written constitution is ineviteble, a bench
of judges is the best tribunal to interpret its meaniﬁg. But
the history of the Supreme Court eminently suggests that it
extended interpretational activity into the domsin of legis-
lation. And that 1its very complexion precluded it from keep-
ing pace with the social and economic needs of the populace
at large.

It was recognised by the early liberal thinkers that the
sovereign essentials of justice is that it spould be emotionless
and vold of predilections. However._it is impossible, turning
over the pages of the recent volumes of the reports of the
Supreme Court of the Unlted States to fail to carry out a
conviction that Judicial dispensation diseriminates among
sultors in proportion to their power of organised economic
resistance, and that cases of rate regulation display a tender-
ness for property in something approaching a mathematical ratio
to the amount involved. :

The Court is a definite participant in the formation of
public policy, often on matters of far-reaching economic and
social importance, Through its power to veto legislation it
hes the power to channel economi¢ relationships. Whether 1%
exercised its judicial power in the intricate context of con-
temporary capitalist socliety with the full understanding of its
factuel situation is of lesser lmport. ihat is of great
relevance is the fact that it hes become a erucial agency of

social control, a third house, and a super-legislature of the
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most unmistakable chafaoter. And secondly, the ability of
the judges to suspend constitutional limitations according to
their notions of reasonableness, made it incumbent upon the
executive to employ means of securing Jjudges whose views touch~-
ing reasonableness coincides with their own., A= long as the
power to enact laws resided with the benches so long was the
ability to control a majority of the bench as crucial a politi-
cal necessity as the ability to control a majority in avowedly
representative assemblies. So far, therefore, from belng a
geparhted power it héa become an inatrumont of power, an
administrative board, the control of which is useful and

essential to the succese Jf the executive.



CHAPTER VIII.

THE RULE OF LAW.

It is often claimed that nothing distinguishes more clear-
ly conditions in a free country from those in a country under
arbitrary government than the observance in the former of the
great principle known as a Rule of law. The theory which
distinguishes between regular law and administrdtive power
and is the‘corollary of the more general dlstinotién between
the Rule of law and arbitrary power, conterds that category or’
erime should be determined by general rules of a more or less
fixed character, that no person should be punished except for a
crime which falls within these general rules (or as Dicey put
it "no man is punishable except for a distinect breach of lgw
established in the ordinary legal manner before ordinary odurtdq
That the psnai statutes shdulﬁ be strictly construed. so that |
no act may be made criminal which is not eclearly covered by -
statutes; lastly that penal law should never have retrospective
effect. Thi@ body of postulates constitutes the gquintessence
of the ancient maxim of "Nulla Paena Sine Laga"uand provides
the nobleat c¢hapter in the development of civil society.

Yet it is clear that this principle of the great liberal
age offers now ﬁoither guidence nor solace, If the kule of
Law means that all powers must be derived from the law, it is
clear that allxstatc- (and' not merely Jeqninga; "Civilised

States") possess it. Every state, whatever its nature, is a
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legal state, in as much as it operates by general coercive .
norms, and no state'has been known to exist without Law. In
fact state and law are two insgparable concepts, one resorting
to another, the second regulated by, and expressing the first.
To sey that a state to be free must be legal is therefore
tantamount to saying that for water to moist it must be wet.

If the concept implies equality before éhe law, or equal sub-
Jeoction of all clesses to the ordinary law of the land qdhinin-
tered by the ordinary law courts, or that the powers of the
officer or state-agent must be derived from the constitution it
"8till leaves ver& mach unsaid, if it does not succeed in egst~
ablishing the fact that the constitution i« a neutral document
and that the fact of its ordainance was not in itself an
attempt to safeguard particulsr interests. If the prinoipla
means that officers or atate agents are subject to the lamo
rules as ordinary citizens 1t is clear that this can not pro-
vide remedy against the acts of sdministrative orrioern since
whatever powers the administrative officers might possess they
come from the law and are limited by the law. (The racial
persecution in the third Reich, as much as the dilqualltiéation
of the unnaturalized in the United Kingdom, is not an arbitrary
power but rests upon legislative acts, flxed and announced
beforehand). In so far as the Rule of Law connotes the absence
of arbitrary power it is of course necessary for the indlviduél
to have assuranges that the laew can be sscertained with reason-

able certainty, but the knowledge of fixed rules, the abuse of
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which by publiec authorities can occur in any type of state and
can have no relevence to their quality, provides the individual
with no safeguard on his liberty. 48 to the dictum that no
penal law should heve retrospective effect, every new law must
be retroaﬁeotive in as much es 1t changee some aspect of human
condition. The individual cannot elter his origin, race or

any other of the transmitted peculiarities to suit the require-
ments of the new law. The acceptance and recognition of the
supremacy of certain fundemental laws ahd primacy of humen '
‘rights as embodied in a written document, do not overrule, as
has been remarked above, repressive action by publie authori-
ties of the state, who derive thelr power from the Constitution,
immo@iately or et & second remove. The lawyer in any case has
little to do with the constitutional document, which indeed
becomes reduced to a foundation stone long buried in tga ground .
To him the "Constitution" comprises judleilal decisions pur-
porting to interpret the constitutional document, but more
specially those decisions in which some national or state law
‘has been declared "unconstitutlonal"”. And in & country with

no definite end comprehensive body of enactments the doctrine
of supremacy of elected legislatiwe precludes the concept of
fundamental unalterable law in a more obwious manner. In the
case of England, constitution hashitl sources: a) statutory,
1.e. Acts of Parliament and the enactments of other bodies

having power to legislate conferred on them by the Parliament,

il
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and b) judicial, i.e. the decisions of the High Court of
Justice or of courts of hiéher authority, expounding the
common law or interpreting statutes. Whether to these two
sources be added the €onventional end Adviecory sources the
result still seems to be the sanme, namely,that the legislature
can legislate any sct so long es it commands the majority of
the Parliament and cennot be guilty of illegality even if 1t
passed an act giving itself moral leadership to ruin the world.
It is clear that we have here two independent and funde-
menta;}y contradictory principles. First that men make, alter
and abolish governments, that they came together for mﬁtual n
self-protection, and that governments thus 1nat1tuted derive
all their just powers from the oénaent orﬂthu govérned. Second,
that there must be limits to the authority of this government,
that there are things it may not do and powers it may not
exercise, that it may be gullty of illegality. It should have
seemed that if the individual knows his interests best, a
majority of the 1ndividugla must know their interest best, and
whatever & government deriving its mandste from the majority,
: &oea. must represent the will of the individual. This need not
preolude the principle of limitation of leglslative power by
certa;n basioc principles of Juatioe whether laid down in a
constitution or not, the principle motive of which is the pro-
foction of minority rights, but the purpose of existing chéckh
and balances is not to prevent majority from doing wrong to the

minorities but to prevent government from "invading" areas over
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which it is assumed to have no "jurisdiction"; it is a tech-

nique of restraining majority rule. How then is 1t possible
to speak of the principle of the sovereignty.or the individual,
the sovereignty of the majority will, while recognising the
principle of limited government unless we elevate the proposi-
tion that "no government fulfils the purpose for<which.it 13’
elected” into & "prineiple”of equal validity‘f

This problem..... despite its comparative simplicity,
writes B.Kistyakovsky (Social Solences and Law) on page 593, is
one of the most ambiguous and complicated questions in the
current study of the State. "Here is a paradox not yet re-
solved in our politicel philosophy or our constitutional
systen”, adds H.S.Commager, a quarter of a century later
(glving up the task on the eighth page).

If the law is regarded as representing the will of the
people, obedience to an Act of Parliement so enacted must be
accepted es submission to the Rule of Lew. But this would
have driven Dicey, had he lived todey, as 1§deed it must drive
thé'pure theériat. to what must seem to him an absurd admisaibn;
. that Bolshevist Ruseia or, to bring e more recent example, the
Federated Republic 6f Yugoslavia, is & Rechstat, since their
respective legislatures have the majority of electorate
'behind them,

Thia is of course not what Dicey meant, nor 1ndeed is it
what satisfies the demanda of theé contemporary Rcchstatlor.
Only that body of law can safeguard 1ndividu§1 freedom which

. H.S.Commager: Majority Rule & Minority Rights,
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is grounded in the immutable law of human nature, and human
nature is what can be deduced from the beliefs, sentiments,
principles,’ prejudices and economic necessities of the
dissociated man, |

As long as acts of Perliement were enacted towards these
ends it was proper to identify the principle of representative
government with the principle of lule of Law, but when, aftef
the first world war, and notably after the second war, repraa-
entative govérnmenta gave precedence to-different concepts of
economic relationship, the concept of representative govern-
nent was hastiiy removed from the list of institutional safe-
guerds, and substituted with the "right rule of law", wherein
law meant higher law, law of eternal justice, eternal reason,
and eternal equity. _

It has become customary in current legal-politioal,lltern-f
ture to asoribe the supremacy of the Constitution to the fact
that, in its own phraseology, it was "ordained" by the people
of the Uhited Stetes. If the attribution of supremacy is made
on the ground that it is rooted in popular will, the legality
of the document is aecribed to its embodiment of easentigl anﬁ
unchenging principles of Jjustice. There are, it is predicated,
certain principles of rlght and Juatipd which are entitled to
prevail of their own intrinsic excellence. Such principles
vwere made bynno humen hends. They are eternal and imputable.

Iﬁ relation to such principles, human lews are, when entitled
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to obedience save as to matters indifferent, are merely a
record of transcript, and their enactment an act not of will
or power but one of discovery or declé%ion.

This conception of law as that of a code of intrinsic
Justice, not of humen creation but discoverable by human reeson |
has a long and chequered history. The mbdern idea or‘"govern- |
menf of laws and not of men" is”ﬁased upon a notion that some
anonymous forces represent a part of the "higher law”, having
the cherscteristics of a moral lawy is binding on oiery legis- E
lator-~ is a translqtion of the aneient pr}nciples of trans- :
cendental Justice into terms of privete property and private
rights. Words of Demosthenes attest the cntiquity of the'
conception of law as a dlscovery: "Every law is a discovery,
a gift of Cod, & precept of wise men". In his Zthics,

Aristotle advances his concept of "natural Justice" as some- |

thing which is enforced by the state and is not of the state's
contrivance-~ discovery from nature egnd e transeript of 1te.
conﬁtancy. e contemplates the difference between the rule of
law and the rule of an individual, Saying that "to invest the |
lew then with authority is, it seems, to invest God end reason |
only; to invest a man is to introduce a beéat. as desire is !}
something bestial, end even the best of mén in euthority are
liable to be corrupted by passion. Ve may concludg therefore
thet the law ls reason without passion and it is therefore
preferable to any individuel™. Nearly two thousand years after
Aristotle, the sense of this paasage; condensed into
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Harrington's famous phrase "government of lawe and not of men",

was to find its way into the Constitution of the United States.
The opposition which it discovers between the desire of the
human government and the reason of the law lles in the founda-
tion of the Americen Interpretation of the doctrine of the
separation of powers and so of the entire American system of
constitutional law. With respect to certain other elements of
the doetrine of natural law as it entered American constigution-
al'theory. the allocation of credit cannot be conrideﬁtly mede,
The concept of popular soveieignty. of social contract and of.
contract between governors and goverhod weré foreshadowed by
Cicerc with greater or less distinctness. But it was Seneca
and the early church Fathers who helped Natural law to develop
into a system of natural rights, thet have later become the
eredo of the new industrial soclety.

The sweep and majesty of the medieval conception of a
higher law a8 at once the basis and test for all rightful powcr
is emphasised by Von Gierke. "Froperty,” he wrote,"had its rootn!
in law which flowed out of the law of nature without the ald ori
the state and in law which was when'as yet the state was not",
'Ye%.whereai the €lassical conception of natural lew wae that
it conferred its qhier benefits by entering into the more:
deliberate acts of human authority, the medieval conception was
that 1t checked and delimited authority from without. This '
conception, the direct inheritance of American constitutional
theory from the Middlo Ages, ﬁns further developed by nineteenth

!
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century historians of law who, as Dean Pound ohaerved)would

not hear of an element of creative activity of men as lawyers,
Judges, writers of books. or legislators... They think of the
phenomena of legal development as evente, as if men were not
acting in the bringing about of every one of them". It is
obvious that the so-called events in legal history were, in
truth, acts of definite men and the history of commoh law was
far from being an anonymous tradition. Ite modern elevation

to the position of a higher law, binding ubon.eupremc authority,
is certainly the least anonymous pert of its development.

In his De Legibus et Consuetudinibus Angliae,Braéton
speaka of the King who "oughgngo be-subject to man, but aubjeot’
to God and to lew, for the law makes the XKing", which was
1n§ecd the characteristic medieval idea of all authority as
deriving from the law end as, therefore, limited by it. "Let
him (the King) therefore temper his power by law, which is the
bridle of power or---- likewise 1s hothing so appropriate to
empire as to like, according to the lawe, and to submit the
princedom'to law is greater than empire”". Fortesque's no;ion
of authority as limited is evidént when he speaks of it as "the
gift of God to men in hie creation”, and of the identify of
perfect juétice with "legal justice".

Coke's basic dootfinn wes "that the King hath no preroga-
tive but that which the law of the land allows” &nd that of this
the judges end not the King were the authorised interpreters.

He amgserted “"that in many cases, the common law will control
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. acts of parliament, and sometimes adjudge them to be utterly
void: for when an act of parlliament ie against common right,
and resson or Jjudgment, or impossible to be performed, the
‘cormon law will control it and ad judge such act to be vold".
lkeporting Covins cuse Coke says, by way of summary:"l). Thal the
liegance or obedience of the subject to the Sovereign is due
by the law of neture: 2). That this law of nature is part of
‘the law of England: 3). That the law of nature was before any
Judicial a municipal lew in the world: 4). That the law of
nature is immutable and cannot be changed”. |

"Common right and reason"” is something fundementel, sonme-
thing permenent; it is a higher law". 'But what did Coke mean
when he spoke of "controling” an act of Parliament and
"adjudging such aoct to be void"{ When, for instance, the
Supreme €ourt of the United States pronounced an act of bon-
gress "vold" it ordinarily meant vold ac initio, because be-
yond the power of Congress to enact, and it further gamnerally -
implied.that 1t would sinilarly dispose of any future act of‘
the same tenor. Was Coke laying cleim to any such sweeping
power for the -ordinary courts as against act of Parliament? '
1t is certein that he was enforeing a rule of higher law deemed
by him to be binding on Parliement and the ordinery courts
alike. While he deemed himself to be enforeing a rule of
construction of statutes of higher validity than any act of -
Parliament, he did not signify that he regerded the ordinary

courts as the final authoritative interpreters of guch rule of
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congtruction. The iesue ralsed by his dicta was not, as it is
today in American constitutional theory, between judicial power
and legislatio power; but between the law declaring power of
the ordinary courts and the like power of "the High Court of
Parliament". So that while Coke regarded the ordinary courts
as pecullarly qualified to'interpret_and apply the law of
reason, he also recognised the superior tlaims of the High
Court of Parliament as a law-declaring body. bBut Coke's great-
est contribution to modern constitutional law wes the doctrine
of law fundamental, binding Parliement and King aiike. a law,
embodied in a particular document and having a verifiable
content in the customary procedure of everyday institutions,
From hie version of Magna Carta, through the Declaration and
Bill of Kights of 1688 and 1689, to the Bill of Rights of the
early American oconstitutions the line of descent is direct.

: The immense prestige of the natural law doetrine in the
gaventtenxh and eighteenth centuries was due particularly to
the work of Grotius end Newton. Grotius' revival of the
Ciceronean idea of neturel law, which served gﬁ one stroke to
clear the concept from the theological implications which it
had acoumulated during the Middle Ages and foom any suspiciom .
of dependence on eccleslastical and Papal interpretation.
_Natural law was defined as right reason, and 1s described as a
law of God. Newton's discoveries ahd demonstrations stirred
his contemporaries with the picture of the universe which is

pervaded with the same reason which shines in men. Human

\
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nature and human 1nat1tut19nu were a section of natur?fjihe
formulation of the inherently Jjust and reasonable rules of
social and political relationship can be best made against
the background of the new sclentifice achievement. Locke who
depicted the state of nature as in the main an era of "peace,
good-wlll, mutual essistence, and preservation", regerded
governments as creative of no rights, but as strictly fiduciary
in character, and as designed to make secure and more readily
available rights which antedate it and which would survive it.
The two regxureg of his Second Treatlise which havelimpressed
themselves most definitely upon American constitutional law
are the limitations which it lay down for legislative power
and its emphasis on rights of property. The legislature as a
supreme orgen is a principal safeguard of individual liberty,
but it is a legislative supremacy within the law, not a power
above the law, Firstly, legislative power is not arbitrary
power, not even the majority which determines the form of .
government can vest its aéént with arbitrary power. Secondly,
the leglslature cannot assume to itself a power to rule by
extemporary, arbitrery decrees, but is bound to dispense
Justice and decide the rights of the subjects by promulgated
standing 1aws, and known authorised Judges. Nor may it vary
the law in particular cases, but there must be one ru;o'for
rieh and poor, law must be general; it must afford equal pro-
tection for all; it may not validly operate retroactively, it

must be enforced through the courts--- legislative power does

i
\
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not include judiciel power. Thirdly the legislature "cannot
transfer the pdwer of makingvlaw? to any other hands for it
being but a delegated power from the people; they who have it
cannot pass it over to others." In short: legislative power
cannot be delegated. Finally, legislative power is not the
ultimate power of the commonwealth, beceuse "the community
psrpetually retain a supreme power of saving themselves from .
the atﬁem@ts'and designs of anybody, even their legislators,
whenever they shll be so foolish or so wicked as to lay and
caryry on designs against the libertles and propert;ea of
subjeot™, o

Locke's theory of property is harmonious with his con-
ception of soclal compact. "All value is due to labour, and as
there are different degreés of industry, so there wére apt to
be differences in poépeaaion. Having transmuted the law of
natﬁre into the rights of man, Locke converted these into the
rights of ownership. This became a century later the oernefu“
stone of Adam Smith's doctrine of 1aiaaa§ faire, adapting
political theory to the interests of aggressive industrial
plutocracy. | ‘ |

The natural and inherent freedom and equality of man,
which provided the fundamental postulate of the doctrine of
- natural law with which the risjing burgeoisie conducted its
atruggli against feudal state and law was a restatement of the
binding force of higher law in terms of economic necessities,
The notiqn that some anonymous, blind but caloculable forces
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of the market economy represent a part of the "higher law",
having the characteristics of a moral law,represents another
stége in the evolution of this concept from its original delty.
The view that there ere "certain fundementel soclal and oconomﬁ?
laws which are beyornd the power, and certain underljing govern-
mental principles which are beyond the right of official con-
trol, and any ettempt to interfere with their operation inevit-
ably ends in confusion, if not disester" (Justice Sutherland)
carries with it the same intellectual piety, oolléquy. fervour
and professional mystery, the same "falth, love,charity and
aaoramenta.land God's commandments” ,~«« with the autonéﬁoua
mechanisms of the Market.’now occupying the strategic passes
leading to the' castle of human salvation.

Since James Otis' famous argument againat.parliamentary
tyranny in 1764 tdl Chief Justice Taft's derenc; of the use of
the injunetion in labour disputes in 1921~~~ the premises of a
Juristic philosophy which contempleted "eternal principles of
Justice which no soiornmsntehas a right to disrecgard”, "untlax-‘
ible and absolute in their fastrnint" (Cooley's ruling on the
nature of & public service in 1870;Mziowa a remarkable stability
of prenmdsa. Higher law remained & body of law which was
grounded 1n‘the nature of man and finds its 1nupiration and
derives its authority from e priori or lntuitive rather than
experimental facte, That suéh law commanded the 1nsp1;ed L
1ﬁagination of men of 18th century was natural end logical
expression of the philosophy of enlightenment and served well
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the rising forces of bourgeoisie, all of which has been ade-
gquately and learnedly dealt with to suffer repetition. ’
What is remarkable is the fact that these concepts which found
their secure lodgment 1nn@’the constitutional law and were once
applied to the institution of slavery -- are now applied with
such tenacity to all institutions of the capitalist state:
wage-labour, property, family, church and state. The trans-
cendatalist individualised the higher law and formulated a
rqﬁionale for hie dissociated non-soclal peréonality. ;Whilé
science, theology, polit;os. economiqa. and education all re-
cognised the evolutionary cheracter of their data, the doetrine
of natural law entrenched itself in Jurisprudence and more ‘
notably in courts. It found not only refuge there, it turned
them into strongholde from which to repel thc’tido of rising l
social oonscipusneas.

The primeval community Xnew nothing of the Rule of Law
nor of internal contradiction. But as it was breaking up into
caiogorien. of rre;men and slaves, exploiters and exploited--
it could not continue but under the threat of constant opew/ -
struggle between these classes unless ruled by a third power
which would stand, =0 to say, above the classes, suppress the
open conflict, The primeval community was destroyed by thq
division of labour and by its consequences-- the division of
soolety into classes. It was substituted by the state, opera-
ting with a system of coercive norms whichigre general and
obligatory. :

o Carl Becker: Heavenly City of the Eighteenth
Century Philosophers.

F
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State and Law are phenomena, characteristic of class
society exclusively. They appear simulteneously and must
wither away concurrently as & result of the same cause. Their
co-existence is not accildental, it is not fectual colncidence
of dirferent'phenomena. but a consequence of thelr indissoluble
bond with the seme historical process~-- the breaking up of
soclety into classes, class‘strugglq. and the disappearance of
classes in the society of the future. The distinguishing
feature of State and Lew 1s their coercive charaqter; their
possession of the specific power of coercion based upon a-
systematic application by the specisl organs of ooercidn of
legal norms.

Coercion is the element that connects State and Law;
coercion 1t is that characterises them both. Legal norms be-
come general and obligatory only becasuse behind them stands the
real power of the state. Conferaely;the state resorts to the
legel form in order to express 1ts necessities as general and .
obligatoryf If law assumes the coercive character only by
the state, the latter applies coercion not only by means of
legal norms.ﬂbut law is 1mpossib1e‘w1thout the state, able to
coerce the legal norms. Without law, on the other hand, the
sﬁate}cahncﬁ fulfil its functlon and losés its reality.

The uhqracter of a glven state 18 determined by the class
which holds state power whiok in its term is determined by what
class economically dominates society. Politienl’pdwor'ia be- .

gotten by economic power and the class which is more powerful
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economically inevitably captures political power. Long before
the military citadels of knigh;a have been dismantled their
bases were undermined with the monetary system. Wherever per-
sonal relationship was supplanted with by money-relationships
feudal relationships gave way to bourgeois relationships. It
is impossible to regard State and legal relationship as some-
thing that exists "an und fur sich", in dissociation fronm
the larger social phenomena. possessing their own will, quali-
ties, interests, logic of development, conditioned by nothing
but = their own spirit and obeying nothing but their own laws,
They must be studied in relation to the economic 1ife of society
%o class relationship, since in class soclety economic relation-a
ship are claas-relationshipa, The student of State and Law
nust examine their relationship as & by-product, expression and
suporstruo?pre ofﬁgbcial structure of a given soclety.

But if economic influence is decisive it 1s by no means
the only 6ne. ok oeréain influence on State and Law exerclaeé-
religion, philosophy, literature, science, art, ete, ete,
which can at times assume significant dimensions, although they
mostly tell on the torms\or state and law. Different levels of
culture and literacy must produce ﬂifrercncea‘ln the activities
of state organs, officialdo@ and individual citizens.

It 1s clear that this does not exclude a certain independ-
ence of the suparstruatu#e. even a dependence of the basis on
superstructure. The superstructure has the property and ten-

dency to develop a self-consistent movement, and the more
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prominent is the movement the greater is its independence. As
a result of this the number and significance of soclal pheno-
mena which cannot be directly deduced from economic relation-
ship and which are oreated by the superstructural independence,
can be grestly increased. At times new’social ideas, new |
political institutions, political forces, come forward to ’
abolish the old economic relationship and assume great signifi-
cance. But the independence of the superstructure is only
relative., It is limited by the operation of the determining
significance of economics, since economic reletionships are in
the final count declsive, however strong the influence bn them
‘of politicél end ideological conditions: fhe reaction of super- .
structure 1s in the last resort the influence of pa}ticulaf
classes upon'economicn.‘it is apgein a question of relationship
of clesses, ; ‘ |

We muet look upon economic development as the basic
materiel substance of sociel life, end the legal-political ahﬂ
religious-philosophical existence as ideologicel forms; we
cannot fertilise the study of these forms without making the |
submtance a atarting point of an enquiry. Substance presupposes
and determines a form. éhange 1ﬁ substance leads sooner or j
later to change in form. £So long as the form is unohangcd thero:
must be contradiction between new substence and old forms. The
old form becomes "independent™ of the new substance and' continues
an independent autonomous existence, creating a 6£ate of pro-

visional mutual indifference. So that the same form can contain
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different substances, and substance can exprese itself in
different forms. .

The state and constitutional law are therefore determined
by economic relationships., The same can be said of civii law
the broad function of which consistsin codification of exist-
ing normal economic reletionships between separate individuals.
But the formsin which this is achleved can be different. It
is possible to preserve the greater part of old feudal law, to
£111 it with bourgeois contents, a phenomena which has been
evident in the development of English political 1nat1tutiona.

The relationship between State and law can be regarded as
relationshlip between two rorﬁs of sogial life., But if theée '
two forms are in themselvea‘Qetermined by the economic sub-
stance, the change in their mutual relationship is determined
by change in substance- basically and is the final resort.

It is clear that t?e modern democratic form of state, as
well as its substitution by terrorist dictatorship of Fasolst
party. are conditioned in the final court by the economiec re-
lationship of the iourgcois soclety. Thé problem o;ﬁgalationp
‘ship between State and law 18 indissolubly connected'wlth\thﬁ
problem o;hiwlationship of classes, as well agﬁiolationahip of
verious politiecal groupings within the ruling classes of soclety
Whether the idea of legallity is atrengthened or weakened in the
modern state depends on the relationship of forces of olasses
and the 1ntenaity of their struggle, It ‘would soam irrelevant
to complain of the abandonment of the rule of aziating law when *
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this struggle can not be waged within lts framework., The
conquest, preservation and consolidation of state power in the
hands of the dominant group, as well as destruction of this
power by the underlying class have a far greater significance
thén the preaervaﬁion or abélition of a particular 1agal norm.
The possession of state power'enableg the ruling class to
create and apply corresponding legal norms. The possession of
state power is a necessary condition to enable the dominant
class to express its will in legal terms. ' The poseession of
state power in itgelf cannot creaté any law, but no party
program nor article of political falth can become law Qithout
it being made and sanotionad by the state. Without the.
medium of the state, social relationship cannot assume the
form of legal rhlatianahip.

: Canons of behaviour and morality which express the necessi-
ty of the governing olasé; cannot be generally imposed unless
theyabe seen t: as the will of the state., Although the'stat§
creates law, it's eponomicgméetermine=it. Basically and in the
final count it determines both state and law,

In a modern state, law mneﬁ not only correspond to the
general economie position and be its expression, but must elso
‘be an expression which is consistent in itself, which cannot be
achleved withoutrinrringing upon the falthful reflection of
economic conditions. The course of the development of law
consists in the attempt té do away with the contradiction nrls-"

ing from the direct translation of economic relations into
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legal principles and to esteblish a harmonlous system of law,
and then in the repeated breaches made in this system by the
influence and pressure of further economic development which
involves it in further ecénomic contradictions,

In the struggle between the landed propertj and the boure
geolsie, 1t was a question in the first instance of economiec
interests, to the furthcrancc of which political power was
intended merely as a means. The tranaition, rirst from gulld
handerafts to manufecture and then from menufacture to large-
scale industry, with steam and mechanical power, had caused the
development of the bourgeoisie and the proletariat, Af &
particular stage the new force of production set in motlion by
' the bourgeoisie and the conditions end requirements of exohangc

doveloped through these produoyive forces, becane inoommatiblo %
~with the existing order of production sanctified by law, &3 a %
result of which the feudal omganisatioh broke down. But Just 1
- as, at a definite stage of its developqent manufacture oams.\
into conflict with the feudel order, so now large-scale indus-
try has already come into conflict with the bou;geois order
established in ite plece. In the whole of modern hlstory the

will of the etate and the established rule of lew are determin-
ed by the changing need of civil soclety, by the supremacy of

|
|

this or that class, in the last reaort by the development of

material forces end rqlations of exchange. In the modern capit-

1

alistic state legal regulations wmerely express the economic g

1ife-conditions of society in legal form. In egeh partiou;af

O e s
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case the economic facts must assume the juristic motives in
order to recéive legdl sanction however complicated and obscure
ed by intermedliate links, the inter-connection might appear to
the theorist of constitutional law.

The continuous observence by the orgens of the state
power of laws is not an expression of the self-limitation of
its will; it is the very expression of this will. The state
therefore is not obliged to its subjects, but obliges them,

Its laws represent that form, 1n which the dominent cless fh
any glvén society offers to all other clesses a system of be-
haviour which is in conformity with the necessities of its
perpetuation. In the modern capitalistic state law elaborates,
rationalises and protects the domineant institutions of the
o&pitalistic society, while in the Soviet state 1t represents

a totality of rules of behaviour established in a form of legal
norms in the name of the working-class of the land; rules
which express their needs, and whose appliogtion safeguards,
strengthens e&nd raoilifates the developme;t of relationship
gainful only to the workers, the complete destruetion of the
capital;atic Ayatem. as well as its iprluénoea on the uoopomlo
1ife, end consciousness of men toward the establishment of a
classless soclety.

Thie is why law cannot be above men or tower above the
level of economic life of a given society, but must correspond
and agree with it. "Soclety based upon Law" 1s a catch-phrase
of the professional politicien and an illusion of the constitut-
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ional Jurist. It is not society that rests upon‘law. but law
rests upon soclety, expressing its general interests which are
deduced from a given method of production., Legal relationships
és much as forms of state, cannot be understood from themselves
and cannot -be ascribed to the development (or deterioration) of
human spirit; on the contrary they'are rooﬁed in the material
conditions of life, of ecivil aocietf. in itself shaped by
political economy. New sociel 1deas anq thebries of freedom
appear wherever the development of material life of soclety
presents society with new and urgent tasks. The liberal
student, bewalling the departure of a system of freedoﬁydoec
not see that that system is itselfl a social prodﬂot and that
the "free individual", now walking to his irrqvocable'doam.
belonged in reelity to a pasrticular form of human soclety.
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CHAPTER IX.
CONCLUSION.

What must happen to a symposium on freedom of the indivi-
dual submltted for publication to a printing establishment 1f
a common type-~setter, having noted that the "individual" ini
the modern state 1s immedliately and unremittingly a subject
of his state, declded to put "subject" instead of "individual®
throughout the whole volume: having read ‘ that nine out of
ten of his fellow state-subjects live by selling their labour- .
power, earning, when they did, less than &5 per week (dying,
when not in violence, with less than #£100 saved from life's
earningé),substituted the "enterﬁrise of the individual" with
the "enterprise of the wage-earner"; having noticed that aoﬁn- :
thing like IC% of the able-bodied population of his state were
totally unemployed, when not 1n—the services of war, crossed
out one in everj ten "liberties of ﬁhe*individugl" and put
"liverties of the unemployed" instead; having heard thet the
modern democratic state contalns on;the average 10% of alien
minority, put for every tenth "rights of the individual",
"rights of the alien"; having further acquainted himself with
all the relevant realities of mode;n soclety made all the
necessary oérreotions in strict accordence with the entublilhoq;
recorded und verified facts? :

Needless to say our compositor is a puraly"hypothotioal \
figure, since the wofking man in the capitalist soclety, the
proof to this the public librarian will readily submit, does

* Colin Clark: National Income and Outlay.
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not read sociological literature, for which he has neither the
leisure nor the mental predisposition. Close enquiry will
probably reveal that our workman has been working at type-
setting, first as an apprentice and then as a fully pald
employee, since he was 12, and that apart from ordinary arts
of printing he learned in the course of his life-long Job, he
has learned to remember that the "boss is always right", and
that the "free and equal exchange of ldeas" predicated in the
liveral theory of freedom and often mentioned in the volume,
can be observed at his own and at his family's peril. However,
had he really followed the injunction "to be free is toAbe
true to oneself”™ with impunity and affected the change in
terminology, the general result of the thesis would have been
.such that 1t would have aroused the combined indignation of
all its contributors. They would claim that this game in
synonims had resulted in the book giving the impression that
" freedom of the individuel in the modern capitalistic state
was restricted to the freedom of some 10%, to the freedom of
1ndiviéunlu in so far as they own the means of production,
ﬁhich was not intended to prove. They yill argue that they
were not interested in the private lives of labourers, house-
wives, schoolechildren, pensioners, soldiers, aliens, ete, but
~ were discussing the individual, that they are not concerned
with dismal sclences, but with moral principles, that economics
destroy the spiritual, and that the Right to Work puts an end

to the very idea of Freedom.



QLES

Pride must not stend between us and the admission that in
this they are right. Throughout history freedom of ihe
individual who developed within the relationships of the rul-
ing class, and only in so far as he was an individual of this
c¢lass, was invariably the freedom of the individual generally.
The dominant characterisetion of the individual was always the
characterisation of the individual of the dominant class. The
range of institutions which it built up in the course of its
rise to power was designed to safeguard the 11beity of its
perpetuation. The political pﬁilosopher reviewing these
institutions was maiply concerned with tyeir ability té safe-~
guard the existing soclety since it is only in that soclety
that freedom had a meaning. For the great majority of people
today the question whether these 1nst1tutions*throw safeguards
on that sooiity is of lesser import; what really matters ii
whether that soclety itself offers a safeguard on the needs i
and interests and liberties of the majority of men., If it do4s
not then the safeguards with which Locke, Montesque and |
Madison sought to protect and preserve freedom must become
institutional fetters, as 1ndeed, the discussion. of the various |
institutions relevant to the problem of the 1ndiv1duel‘rracdon'
has forced us in each separate cese on the path that leeds to
the same point of assembly. All roads lead to the Market
gconomy. |

The State is en impostor; it does not render the indivi-
dual‘immnno from want, war and fear. It is their iery embodi~
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ment, and as such its dissolution and disappearance can not be
2 principal or the most important aim. Unfreedom is not :
abollshed through the abolition of the state, it is rether

- that both are the result of the same dialectics of development--
the coming and going of the class soclety. The individual is
the property of the state not because he is a subject of the
state but because he is a hired wagé-earner. His economic
subservience, i1s at bottom of all his other unfreedoms. As
soon as there 1s no longer any class of society to be held in
subjection, as soon as along with claess-domination tho.oollis-
ions and excesses arising from the anarchy of production have
been abolished, there is nothing more to be repressed which'
would make a special repressive force, the state necessary.

The interference of state power in human life becomes super-
fluous in one sphere after another till the government of the
individual is replaced altogether by administration of things.
State power will wither away, not aa‘an organisation as such,
which on the contrary must exercise important functions in
social life and to administer the'aoolal process of production,
but as a totality of oppressive functions of the state aust@inﬁd
by the necessity to oppress.olasaol. \

The tradition of capitalist dissociation are deep and
pervasive. In a modern state a vest range of institutions are
bﬁilt. great temples of material privilege in which the tech-
‘nique of idealism dissociated from the'organio\and soclal back=-

ground, and of egoism seeking a safeguard in individusl security,
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and blind to soclal needs, are practiced by the hierarchies of
the devoted. The dissoclated individual of the present society,
the employer, the petit bourgeols, the small rentier, the litt}e
shopkeeper, the well-off farmer, the functionary of modern trade
establishment, seek to compensate an inner dissociation by
clinging to permanent, absolute ideas of inviolability of human
rights. The dissociated does not understand his own role in
history nor see that human thought is not an arbitrafy process
but a part of man's attempt to survive and develop and there-
fore 1nf1uen6¢d by his situation, With him the desire for
permanence and the tendency of thought to separate static
entities from generel process expresses itself in the extreme
individualistic view which asserts the paradox that the indivi-
dual could best pursue his development in isolation, that he
needs his "freedom"” from others to be a human being. Engroned1
in its own subjective ideas the dissociated mind feels that.
something is demaged in the structure of society with the
apboarance of new ideas contesting the validity of the existing
order. The liberal-bourgeois morality which 1s directed to-
wards maintaining the dissociation whose principgl motive is
greed and fear, conscilous or unconscious, asserts what should
not be done, and designs fictions to satisfy the requirements
of the dissociated personality which it seecks to impose upon
the humble members of the state, He sometimes observes the
necessity in nature, the imbecility of industrial arrangements,
and the distortion of its egencies, but he wants the distorted
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individual to have freedom of choice. Although there is no
fundamental conflict between the two approaches the dissociated
maen is compelled by his inner division to experience & contra-
diction between freedom and necessity. Having been split into
a social being and the natural mean he is bound to interpret thq
experienced freedom of his mind as separate forms, and in
opposition to meterial necessity. Because for him the conflict
between social life and standards of individual coﬁscience
exist as an eternal problem, he can ﬂbt escape the antithesis
which reflect his own dlssociation. The experience of freedon
means to him the power to choose any path including thét which ,
is contrary to the processes of the rest of nature. Indeed to
have accepted the conception of natural necessity, expressing-
itself within his own act of choice would have meant to him the
renunciation of all hls libertlies. He lives in contempt of
necessity and his continuous ability to do so constitutes the
quintessence of liberty. It is clear that so fundamental a
transformation as the recovery by men of his place in nature
can only come about as a culmination of a proocess, which is
no respecter of privileges, tradition, and dissociated minds,
and that their elimination necessitates the assistance of the
same power, by the use of which they ma;ntained themnelvea:'a
strong state, A

If men could recognise the nature of the historical pro-
cess and accept their role in it they eoﬁld esbap; the futile
struggles of subjective 1dealism. It is clear that the present
reletionship of productive stand in serious and unmitigated |
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conflict with the productive forces and that capitalist trae-
dition represents an inadequate adaption of the facilitation

of human development. Only this unity based upcen common owner-
‘ship of means of production overcomes the misleading antithesis
of free-will and necessity,-only thus the intellectual dualism
that have expressed and strengthened the tendency to dissocia-
tion, the antithesis of individual and society, freedom and
authority,can be overcome. 'Necessity conquers ideallism, the
1llusion of idealism ile replaced by ,a broader view of the
historicel process, which facilitates the regenerative process
of the present sociel organism, No development ever continues
in isolation, and no freedcm can be continucusly enjoyed in i
i1solaetion; the development of the iﬁdiﬁidual. in the senge of |
the formation of novél and morc’highly'organised'torma. can |
only oceur as a»pa}t of a.social system. The unitary conviet- |
ion does not preach a negetive, it asserts the formative
tendency proper to man and leaves it to the individuel to ex-
perience 1t as his own convietion, to realise his own freedom
within the necessity of the community.

Freedom will now consist 1h converting the state from an
organ standing above soclety into one completely subordinated
to 1t. The task of conversion must call for a strong state to
carry oﬁtvthe nedessary reorganinatioh desired, Law is not
abolished in its entirety, but only in part, only in proportion
to the eaonomic‘transrormation so far atteined, It is clear

that the use of compulsive function, whether arising fyom the
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‘need to enforce labour discipline, to sareguard and regulate
the inequality in the distribution of the social product re-
sulting from the unequal contributlpn which each 1ndiv1dual
makes to productlon, or from the‘necessity to protect the
internal system agalnst external danger-- must éall for the
maximum strengthening of the organised power of the state.

The trangitory state is not used in the interests of
freedom but in order to hold down the adversarles seeking
restoration. But submission to the law of this transitory
orgenisation and compliance with its functions is in itself an
exercise of freedom, since the regime is applied 1n-order to
dispense with the hitherto compulsive functions altogether
and facilitate the task of reintegration of anarchy and
collision.l The state is used to wrest, by degrees, all ocapital
from private ownership, to centralise all\instrumcnts‘ot pro-
duction in the hands-of the people organised as the ruling
class, and to increase the productive forces of the commnnitf.
The state of this political tranaiﬁion peribd is a transition
from the state to no state and 1t 1s therefore a necessary link
in the transition from recent anarchy of contrasts to the new
universalism, When in the course of development class distinet-
jons have disappeared, end all production has been concentrated
in the hands of a vast assoclation of the whole peoplé th? |
public power will loee its political charaoter. If the new
ruling class awecps away the old conditions of production then
it will. along with thia condition, have swept eway condition!
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for existence of antagonisms and clesses end will therefore
have abolished its own supremacy es a class. The state will
wither away completely when society has reached the stage at
which each according to his ebllity to each according to his
needs is fully establlshed. Every legal norm that is institut-
ed and imposed to facilitate the transition from the present
democratic bourgeois state to complete democracy and the
withering away of the atateman exerclse of freedom, however
despotic are the inroads on thé rights of property, and however
burdensome are the tasks of maintalining the organs of
transition.

Men living together in violation of necessity as a guiding
prineciple for the species, in éontempt of dictates of nature . |
and deflance %he formative process which pervade nature of
' whloh he 1s a part is a degenerate variant of hia necessary
self. Today, as much as in the days of Hobbes, his life is
poor, brutish, nasty, solitary ahd.uhort. In an age of ‘
cortiriablx great potentialities, he lives in poverty, aquaior.
lgnorance and disease, fear and rraztcioide.~ Between him and ﬂ
his Nazl-Fascist shadow the moral difference is significant,
but it is a difference within unity of thought that finds its
-common sanction in dissoclation from the universal tendency
characteristic of man ;kthia stage of his social developmant.' ?
Ghtlaﬁianity for all its aspirations has not lessened social
theft, mass-murder, and unfreedom. It could not, for compassion,

regard for anothef'man. is dishonest in the dissoclated man.
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Therq is no honesty where basic unity is lacking, and no truth
where competitive atrugg;e rules the affairs of man. Having
denied his potential basic unity with his fellow men,the
dissoclated humenitarian can offer charity only in so fer as
it does not entail e serious infraction of hls rights to ‘
dissociation. It is no accidént that his organised bodies
remained faithful throughout this and all other wers to their
national establishments, seeking daily CGod's blessing for Our
King, Our Fuhrer, Our Mikado and Our President.

The individual walking upon the celestlel globe 1s not a
creature who has descended from outside and lives outside
nature, he is its finest and most complex form. His flesh,
blood and brain belong to nature, and exist in its midst, and
all his mastery of it consists in the féot that he has the
advantage over all other belngs of being able to know and
correctly ‘apply its laws. The long road that man travelled
rrom»ﬁcqtiality to the present position is a roed of recoénit#ﬂ
ion of these laws and the immediate and more remote consequenc~
es of his acts. He was continually discovering new, hitherto
unknown. properties of natural objects, he learned not only to
use external nature and bring about changes not only by his
conscious presence, but meking it serve hls conscious ends,
This,indeed, was the final essential distinction between man
and other animals, ax;d it was labour thet brought sbout this
d}utinotion. The farther men become removed from the animals,

~ the more their effect on nature assumes the character of a
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premeditated, plemned action directed towards definite ends
known in advance. In animals the capaclty for conscious,
planned action develops side by side with the development of
the nervous system and with the man it attains its highest
level. In this atomic age he not only knows and controls the.
more remote natural consequences of hils ordinery productlve
activities but hes learned to some extent to calculate and
appreclate the remote soclal consequences to these activities,
which has required the lsbour of thousands of years of earthly
eéxlstence, In the most advanced countries men subdued the
forces of nature and pressed them into their aervioe.\mnlt1p1y~
ing and ihereasing the scope and range of their effect to a
degree that defled the imagination of men. But he was able to
harness these enormous sources of energy through consclous and.
deliberate organisation of ‘soclal production, the prineipal
quality by which mankind lifted itself above tha'animal wariq.
Yet it is'noﬁorioua that the produectlon and distribution of
his daily social péggg;t&ou is aon; under the'aurvcillanne of
a‘systom that is characteristic of the animal kingdaﬁ: rivalry
struggle, destruction, dissension and waste, although histori-
cal evolution makes organisation more indispanaible and more
- obvicus with every day that passes by. Nay,as-never~befarn.
after a’long and ;ruel experience, by collecting and anelysing
the historical mnter;al. man realisees the’necessity to put an-
end to this &enaeleas and anti-naturel idea of a contradiction

between men and men, by the ereation of & common basis for



their relationships.

As 1t stands today the capitalistic system of production
| represents a mischievously inadequate framework for further
development, The productive forces that condition the material
and mental status of men are divorced from the individuals and
exist quite independently of them. The individual, whoﬁe
forces they are exist split up and in opposition to oﬁe another,
whilst these forces are only real in the intercourse and
association of these individuals. The totality of productive
forces are no longer the forces of the individuels, but of
private property, of individuals only in so far as they are
owners of private property themselves. Staﬁding against these
productive forces are, on the other hend, a gfcat majority of
individuals from whom these forces have been wrested away, and
who, robbed of all real content of life, have bcdomo degraded
variants of men's necessary self, shut off from all self-
activity, and forced to labour to keep themselves alive.

The appropriation of the existing totality of productivo
rorcaa. is & necessary oondition of human regeneration; only
it can allow the development of the individuals capacities
corresponding to the material instruments‘at hand. Only at
this stege self-activity coincides with material life, and a
framework is created for the development or'iﬁdividuals into
free and complete human beings., ‘
' Inquiry into .
Inetitutional Safeguards on the
' Freedom of the Individual in the

Modern State.
S, Rolbant.
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