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— ABSTRACT -

This thesis offers an account of how European human rights law — the law of the
European Convention on Human Rights (‘the ECHR’) — imagines the human
condition. It argues that the ECHR legal order is an order that is constituted upon,
and structured by, a vision of ‘the individual’, and that to understand European
human rights law we need to understand the mode of being — the vision of life —
that underpins this order. The argument I make is that a series of assumptions
about the human condition structure European human rights law, in that they
underpin the six things that European human rights law relies on for its
significance: its interpretive vision; its modes of reasoning; its integration of values;
its expression of a vision of emancipation; its therapeutic potential; and its form
of accountability. Assumptions are made about the way in which ‘the individual’
develops an identity in European human rights law, about her need for a sense of
continuity across time, about her need for recognition by others, about her agency
in managing reality and her capacity to detach from reality, and about the way in
which she is attached to material circumstances and is also able to extend herself
beyond material circumstances. I argue that these assumptions are broadly oriented
towards a notion of individual continuity through time and that they are
underpinned by a vision of the human condition in which the fundamental
question to be negotiated is a question of coming to terms — a question of coming
into the terms of European human rights law and of coming to terms with all that

which must be brought to terms according to European human rights law.
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— INTRODUCTION -

“|Tlhe object and purpose of the [European Convention on Human Rights] as an instrument for
the protection of individual human beings require that its provisions be interpreted and applied

so as to make its safeguards practical and effective...” (Svering v UK (1989), para.87)

“The very essence of the [European Convention on Human Rights] is respect for human dignity

and human freedom.” (Pretty » UK (2002), para.65)

Giving an account of European human rights law

This is a thesis about the European Convention on Human Rights (‘the ECHR’):
a Convention that is described as having as its “object and purpose...the
protection of individual human beings”! and as its “very essence...respect for
human dignity and human freedom”.? The former claim, expressing the object and
purpose of the Convention, is one about the style of interpretation implied and
indeed necessitated here; the latter claim, stipulating the °‘essence’ of the
Convention, is one about its form and structure. Taken together, the two claims
offer a profound insight into the constitution and structure of the legal order that
is founded by the ECHR. For through these claims, we are introduced to the idea
that what we have here, in European human rights law, is a form of law that is
based on and exists for ‘the individual’. More specifically, we are introduced to the
idea that European human rights law is underpinned by an account of what it
means to be an ‘individual human being’ who is the subject of the protection of
the ECHR - and, therefore, to the idea that European human rights law

presupposes and produces a vision of being.

On the one hand, the idea that European human rights law expresses a
vision of being is unsurprising. After all, the centrality that European human rights

law appears to grant to ‘the individual” would tend to imply the articulation of an

114038/88, Soering v UK (1989), para.87.
22346/02, Pretty » UK (2002), para.65.
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account of this ‘individual being’. Furthermore, the ECHR legal order must in any
case, and by virtue of its nature as a legal order, set out a vision of being. This is
because, as a legal order, the ECHR order is a lived order, which is to say that it
necessarily presupposes and expresses a mode of being — a vision of life — such
that the order is itself lived. We might further fairly presume that this vision of
being would be fundamental to European human rights law’s whole operation,
since to be at all effective European human rights law must be able to relate to the
lives and experiences of those within its jurisdiction, so that they can rely on, appeal
to, and fundamentally assume the existence of the rights and freedoms set out in
the ECHR. European human rights law must, in other words, be able to engage
with the self-understanding of its individual subjects and objects so that they can
understand themselves as such: as subjects and objects of European human rights

law.

And yet while there may therefore be something unsurprising about the
idea that European human rights law articulates a vision of being, the implications
of this are nevertheless far-reaching in what they suggest. This is that to understand
European human rights law — as a legal order, and as a lived order — we need to
understand the mode of being that underpins its conception of order. We need to

understand, in other words, its vision of life.

This thesis offers an account of that vision; and, as such, it suggests a way
of thinking about and understanding European human rights law. The principal
argument that I make is that a series of assumptions about the human condition
are made in European human rights law. I argue that these assumptions are ordering
assumptions. 'They underpin the terms of European human rights law and they
therefore underpin the six things that European human rights law relies on for its
significance: its interpretive vision; its modes of reasoning; its integration of values;
its expression of a vision of emancipation; its therapeutic potential; and its form

of accountability.

1. The ordering assumptions about the human condition underpin the
interpretive vision of Buropean human rights law, in that they structure the

ECtHR’s interpretation of the ECHR. Ordering assumptions inform
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specific assumptions. Specific assumptions are the assumptions that
structure the interpretation of specific provisions of the ECHR. For
example, the assumption that “an individual’s interest in discovering his
parentage does not disappear with age, quite the reverse” is one of the
assumptions that structures the Court’s construction of “the right to know
one’s parentage” (which is included within the right to respect for private
life),? and the assumption that the destruction of a natural swamp in the
vicinity of an individual’s home would have a lesser effect on their well-
being than the destruction of a forest is one of the assumptions that
structures the Court’s interpretation of what constitutes “environmental
deterioration” capable of directly affecting the rights to respect for private
and family life.# Such specific assumptions are products of the more general
ordering assumptions that cut across European human rights law —
assumptions about the meaning of identity and about the form that
attachment takes, for example, and assumptions about what constitutes an

individual’s sense of place and what ‘well-being’ means and entails.>

2. Buropean human rights law’s ordering assumptions underpin the #odes of
reasoning of the ECtHR — the modes by way of which interferences with
rights are tested and conflicting interests are brought into terms with each
other. For example, in recent years, the ECtHR has accepted that the
principle of “living together” (which is essentially about a State’s
conception of “the minimum requirements of life in society”) “can be
linked” to ‘the protection of the rights and freedoms of others’, which is
specified as one of the legitimate aims for possible interferences with
qualified rights like the rights to freedom of religion and to respect for
private life.® This acceptance — like the principle of ‘living together’ itself —

is, in turn, underpinned by assumptions not only about what it means to

3 58757/00, Jdggi v Switzerland (2000), paras.40, 37. See further Ch.4, part 4.4.2.
441666/98, Kyrtatos v Greece (2003), para.53. See further Ch.6, part 6.3.2.

5 See further Chs.2, 4, and 6.

6 43835/11, S.A.S. v France (2014), para.121. See further Ch.4, part 4.3.
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‘live together’ in society but about the way in which individuals relate to
each other and, more fundamentally, about the construction of the self in

relation to the other.”

The ordering assumptions underpin the zntegration of values in European
human rights law. This integration is reflected in the way in which the
provisions of the ECHR are related to each other:8 a relation that is enabled
— or so I argue in this thesis — by a vision of the human condition that runs
across these provisions. For example, significant weight is attached in
European human rights law to the capacity to hope. The assumptions that
are made about the importance of “the experience of hope” and about what
hope itself entails run across the interpretation of the ECHR provisions
and underpin the notion of ‘human dignity’ that is the more explicit

expression of the integration of values in European human rights law.”

European human rights law’s ordering assumptions underpin its expression
of a vision of emancipation. This is not only in the sense that being in the terms
of European human rights law and making claims through the language of
these terms is deemed emancipatory in itself, but in that European human
rights law sets out its own vision of what constitutes emancipation. For
example, in Leyla Sahin v Turkey (2005) the ECtHR accepted that one of the
grounds on which a prohibition on wearing the Islamic headscarf in a
Turkish university was based was the ground of ‘gender equality’, such that,
as Judge Tulkens pointed out in her Dissenting Opinion, “the principle of
sexual equality” was conceived of as a justification for a “[prohibition on]

a woman from following a practice which, in the absence of proof to the

7 See further Ch.4.

8 On this notion of integration see S. Baer, ‘Dignity, Liberty, Equality: A Fundamental Rights
Triangle of Constitutionalism’ (2009) University of Toronto Law Journal 59(4), 417-468.

9 22662/13 et al., Matiosaitis and Others v Lithuania (2017), para.180. See further Ch.3, part 3.2.3.
The notion of ‘dignity’ is an explicit expression of the integration of values in European human

rights law in that as we saw above, “[t|he very essence of the Convention is respect for human
dignity and human freedom” (2346/02, Pretty v UK (2002), para.65). See further Ch.3, part 3.2.
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contrary, she must be taken to have freely adopted”.l® The Court
subsequently conceded in S.A.S. » France (2014) that “a State party cannot
invoke gender equality in order to ban a practice that is defended by
women...in the context of the exercise of the rights enshrined in [Articles
8 and 9 of the Convention|”.!" But the dropping of the argument is not
itself the point, which is rather that the ECtHR conceives of itself as having
this function of setting out a vision of what constitutes emancipation at all,
and that certain assumptions (such as about the meaning of equality)

underpin the exercise of this function.

The ordering assumptions underpin European human rights law’s
expression of its therapeutic potential, which is about the way in which
European human rights law is conceived of as supplying a language and a
means for recounting and containing experiences. For example, European
human rights law is conceived of as being able to pull traumatic experiences
— which would otherwise be usually taken to resist meaning and
interpretation!? — within a narrative form and to thereby impose some order
upon these experiences.!?> This move is in itself a reflection of a broader
assumption that is made in European human rights law about the need for
a sense of continuity and, more specifically, about the role of narrativisation

in the construction of this continuity.'#

European human rights law’s ordering assumptions underpin the
expression of its form of accountability, which is about the way in which the
ECHR places a constraint on State power that involves bringing power to
its terms. The ordering assumptions underpin, for example, the account

that is constructed of what would be required, in a context of alleged

1044774 /98, Leyla Sahin v Turkey (2005), Dissenting Opinion of Judge Tulkens, para.12.
1143835/11, S.A.S. v France (2014), para.119.

12 See, e.g., M. S. Roth, Memory, Trauma, and History: Essays on Living with the Past (2012, Columbia
University Press), p77 et seq.

13 See further Ch.3, parts 3.4.1 and 3.4.2.

14 See further Ch.3.
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medical negligence, to “call a Contracting State to account from the
standpoint of its positive obligations under Article 2 of the Convention to
protect life”.15 This is because they underpin European human rights law’s
vision of what roles like ‘health professional’ mean and entail; and they also

underpin a vision of the relationship between these roles and the State.!¢

Over the course of Chapters 2-6 of this thesis, we will see that we can classify the
ordering assumptions that structure European human rights law in this way into
five main categories that are all broadly oriented towards the persistence of (a
conception of) ‘the individual’ through time. Assumptions are made about the way
in which ‘the individual’ develops an identity in European human rights law
(Chapter 2), about her need for a sense of continuity across time (Chapter 3), about
her need for recognition by others (Chapter 4), about her agency in managing
reality and her capacity to detach from reality (Chapter 5), and about the way in
which she is attached to material circumstances and is also able to extend herself
beyond these (Chapter 6). The thesis offers an account of the vision of the human
condition that underpins and emerges from the notion of individual continuity that
these assumptions give rise to. This vision, I argue, is one of the human condition
as a condition in which the fundamental question to be negotiated is a question of
coming to terms — a question of coming into the terms of European human rights law
and of coming to terms with all that which must be brought to terms according to

European human rights law.

In giving an account of how European human rights law imagines the
human condition in this way, an account of the lived order of European human
rights law necessarily also emerges in my thesis. This is because European human
rights law’s vision of the human condition (its vision of a mode of being) is
inseparable from its mode of order of individuation — an inseparability that is a
consequence of the nature of the ECHR legal order as a lived order. The mode of

being that is in question in this thesis is, in other words, one that is presupposed

15 See, e.g., 56080/13, Lopes de Sousa Fernandes v Portugal (2017), para.187 et seq.
16 See further Ch.2, part 2.3; Ch.5, part 5.4.1; Ch.6, part 6.3.1.
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and expressed by European human rights law’s mode of order of individuation,
such that this order is itself lived. And so my account of how European human
rights law imagines the human condition is also an account of how this vision is
lived; and the underpinning question of this thesis — the question of “how does
European human rights law imagine the human condition?” — emerges as being inseparable
from the further questions of ‘how is life lived when this vision is lived?’ and ‘what does it

mean for life to be lived in this way?’
Methodology
() The practice-dependent approach

Methodologically, the guiding questions of my thesis imply a practice-dependent
approach. More specifically, they demand a reconstruction of the practice of
European human rights law, and one that is organised around the way in which
European human rights law imagines the human condition.!” Kai Moller
distinguishes such a “reconstructive theory” from “a ‘philosophical’
theory...which is insensitive to practice” and which “will aim at providing the
morally best account...while ignoring the question of the extent to which this
account fits the practice”.'® A reconstructive theory, like a philosophical theory,
“aims at providing a theory which...is morally coherent, but unlike it, need not be

the morally best (‘the one right’) theory, where ‘morally best’ is understood as

morally best independently of practice”.!”

As the question here is one of how European human rights law imagines
the human condition, the object of the reconstruction must be European human
rights law’s vision of the human condition. The aim must be to account for this
aspect of the practice of European human rights law. But since this vision has
already been identified as being inseparable from European human rights law’s
mode of order of individuation (an inseparability that derives from the constitution

of the ECHR legal order as a lived order), the account must also have explanatory

17'This is how Kai Méller defines a “reconstructive” approach in The Global Model of Constitutional
Rights (2012, Oxford University Press), p20.

18 Tbid., p20.

19 1bid., p20.
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value as such. In other words, there is a methodological consequence to the
inseparability of the questions of being (‘how does European human rights law
imagine the human condition?’) and meaning (‘how is life lived when this vision is
lived?” and ‘what does it mean for life to be lived in this way?’) and this consists in

the way in which the reconstructive account must be able to speak to both aspects.

This is where the insights of philosophical anthropology can be usefully
brought in. Philosophical anthropology is a discipline that deals specifically in
questions of meaning. It forefronts “conceptual life”, and particularly, the question
of “the concepts with which we understand ourselves and the world we inhabit”.20
It deals, in other words, with how concepts “are part of a certain way of being”’;?!
it addresses our frameworks of understanding — the frameworks of “intelligibility”
that we use and rely on to make sense of our lives.?? Here, it suggests a framing
for the reconstructive inquiry, because it implies that the vision of being in
question cannot be considered in abstraction from the lived order within which it

is grounded.

This conceptualisation of the ECHR legal order as a lived order is
elaborated in Chapter 1, which unpacks the concept of ‘lived order’ and as such
establishes the conceptual framework that underpins the thesis entirely. It suggests
that a lived order has three features: it is governed by an ethos, which functions to
support the mode of being of the order; it is internalised by those within it; and it
sets out a vision of five sites of life and order (which are, accordingly, five sites of
inquiry): space, time, body, wisdom, and things. Any lived order, I suggest, must
be able to account for these five sites; and critically, it must be able to account for

the subject from their perspective, so that it can sustain its claim of a capacity to

207, Leat, The ldea of a Philosophical Anthropology (Spinoza Lectures) (2017, Koninklijke Van Gorcum),
pl5, pl3.

2l Nigel DeSouza, in an interview with Chatles Taylor: ‘Philosophy as Philosophical
Anthropology: An Interview with Charles Taylor’, in A. Waldow and N. DeSouza (eds.), Herder:
Philosophy and Anthropology (2017, Oxford University Press), 13-29, p23.

22'Thus in a “loss of intelligibility. ..the concepts and categories by which the inhabitants of a form
of life have understood themselves...cease to make sense as ways to live”: J. Lear, “‘What Is a
Crisis of Intelligibility?’, in Wisdom Won from lilness: Essays in Philosophy and Psychoanalysis (2017,
Harvard University Press), 50-62, p50-51. See also J. Lear, Radical Hope: Ethics in the Face of Cultural
Devastation (2006, Harvard University Press).
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relate to the self-understanding of its subjects. It must, therefore, have some
conception of the space (and spatial boundaries) of its order and of the place of
the subject within it. It must have some notion of time within the order — a notion
of the temporality of being within the order. It must have some conception of the
body within the order, so that it can produce a vision of embodiment within the
order. It must have some conception of the reflexive capacity of the subject and
of the interaction of this capacity with the normativity of the order. And finally, it
must have a material dimension — a dimension which treats, at the very least, how

material things are related to within it.

The coupling of the conceptualisation of the ECHR legal order as a lived
order with the reconstructive approach that is demanded by my research question
suggests that what is necessitated here is an account that reconstructs European
human rights law’s vision of the human condition in the light of — and with a view
to accounting for — the constitution of the ECHR legal order as a lived order. What
is called for is a reconstruction that takes place through the lens of the concept of
lived order. The demand is not, therefore, for a “moral reconstruction” that “aims
at finding moral value in a practice”? or a normative reconstruction that seeks to
find purpose in the practice.?* Rather, the demand is for a reconstruction that is
aimed at the questions of being and meaning within the practice: a reconstruction
that has as its object the vision of the human condition that is articulated within

the context of European human rights law’s lived order.

The question, then, is of the value of such an account. This is a question
that we can assess by reference to its utility, and there are two measures that we
may wish to employ to this end: (i) the degree to which the account enables us to
better understand FEuropean human rights law; and (ii) the degree to which the
account can serve as groundwork for future research. Whether or not the account

offered in this thesis fulfils these measures (and whether, indeed, these measures

2 Ibid., p21.

24This does not mean that question of the morality or purpose of the practice of European human
rights law can be eliminated from the inquiry entirely; the thesis after all opened with reference to
the ECtHR’s conception of the purpose of the ECHR. The point is rather that the question does
not demand a moral or purposive reconstruction.
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are the correct ones to use in assessing the utility of the account) is ultimately a
matter to be determined by the reader. But I would offer two reasons in support
of the claim that an account of how European human rights law imagines the

human condition could be useful.

Firstly, an engagement with European human rights law’s vision of the
human condition is an engagement with the very basis of European human rights
law. This is in two senses: in the sense that it is an engagement with the underlying
vision of European human rights law (a vision that is often only captured in
references to the way in which the ECtHR conceives of the “very essence” of the
ECHR as being “respect for human dignity and human freedom”?%) and in the
sense that it is an engagement with the nature of the ECHR legal order as such (an
order that is a lived order, in which the vision of being is inseparable from the
order itself). And to the extent that what is in question here is, in this way, the basis
of European human rights law — in terms of the essence of European human rights
law, and the constitution of its order as such — an account of European human
rights law’s vision of the human condition could conceivably enable us to better
understand European human rights law. The underpinning claim in this regard
would be that to understand a system, we need to understand its basis. Its
employment here would rest on three further empirical assumptions: that we have
not hitherto engaged sufficiently with European human rights law’s undetlying
vision; that engagement with this vision would enable us to better understand
European human rights law’s basis; and that understanding this basis would enable

us to better understand European human rights law.2¢

Secondly, an account that is focused on how European human rights
imagines the human condition could usefully serve as a basis for future research.
There is currently a relative lack of literature in the field of European human rights
law that tackles the question of the construction of the subject, let alone the

question of the construction of a vision of the human condition.?” This is despite

252346/02, Pretty v UK (2002), para.65.

26 All three assumptions are, of course, open to contestation.

27 For notable exceptions on the construction of the subject in European human rights law (albeit
ones that focus on particular dimensions of the subject), see P. Johnson, Homosexuality and the
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the fact that the ECHR legal order constructs a vision of ‘the individual’ that it
posits as central to its order and despite the fact that it also sets out a vision of
being — a vision of life — such that it can engage with the self-understanding of its
subjects and objects and be lived as a legal order at all. An account of how
European human rights law imagines the human condition could usefully serve in
this context as the starting point for work that engages with the institutional, social,
political, economic, and cultural context in which this vision is produced; work
that critiques the way in which European human rights law imagines the human
condition (or the way in which it has been recounted as doing so); work that
engages in questions of the morality and/or normativity of European human rights
law’s vision of the human condition; and work that puts this vision into
comparative perspective.?® Any of these projects would require an account with
which to begin, and a reconstruction such as that offered here could provide this

starting point.

As indicated above, these questions of utility must, in the end, be
determined by the reader. My point here is merely that it is possible to imagine that
a reconstruction of the sort that is offered in this thesis — a reconstruction of the
practice of European human rights law that accounts for how European human
rights law imagines the human condition within the context of the constitution of

the ECHR legal order as a lived order — could be a useful contribution.
(11) The focus on European human rights law

But why reconstruct the practice of European human rights law at all? Why is the
question here one of how European human rights law imagines the human
condition and not one of international human rights law, or domestic human rights

law, or some other system of regional human rights law? And why consider the

Eurgpean Court of Human Rights (2013, Routledge) and D. A. Gonzalez-Salzberg, Sexuality and
Transsexnality under the European Convention on Human Rights: A Queer Reading of Human Rights Law
(2019, Hart Publishing). See further Ch.1, part 1.2.2. Notably more has been written on this
subject in the context of international human rights law. See esp. J. R. Slaughter, Human Rights,
Ine.: The World Novel, Narrative Form, and International Law (2007, Fordham University Press).

28 An interesting starting point for such a comparative inquiry would be Floris de Witte’s work
on the way in which different regional organisations construct the subject: ‘Integrating the
Subject: Narratives of Emancipation in Regionalism’ (2019) European Journal of International Law
30(1), 257-278.
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ECHR legal order in isolation, and not in relation to these other legal systems?
These questions emerge as particularly acute when we consider the interaction that
occurs between the ECtHR and national legal systems,?’ between the ECtHR and
the Court of Justice of the EU (‘the CJEU’),3% and between the ECtHR and other

international instruments.3! Why, then, focus on the ECHR legal order?

The reason is that the ECHR legal order is a wholly distinctive legal order.
This is not only in the sense that its court, the ECtHR, is “the single most active
and important rights-protecting body in the world”3? and that it has a notably
enormous span, covering 47 member states with a population of 820 million
people. Rather, the form of the legal order presented here is unique in the way in
which it is oriented entirely around ‘the individual’. Of course, all legal orders
presuppose and express some conception of their subject. But what is notable
about the ECHR legal order is the way in which it forefronts a process of
individuation in this respect: a process of the delineation (and simultaneous
articulation) of ‘the individual’, and one which here involves the elevation of ‘the
individual’ out of the order of the state’ and the instatement of this same
‘individual’ as the organising principle of a new form of order: the ECHR legal

ordet.

The constitution of the process of individuation in European human rights
law presents a challenge to the idea of individuation itself, which would usually be

taken (and was always so taken in histories of the idea of ‘the individual’ in

2 See esp. H. Keller and A. Stone Sweet, A Europe of Rights: The Impact of the ECHR on National
Legal Systems (2008, Oxford University Press); P. Popelier, C. Van De Heyning and P. Van Nuffel
(eds.), Human rights protection in the Enropean legal order: the interaction between the Enropean and the national
conrts (2011, Intersentia).

30 This is partly a consequence of the interpretive obligation laid down by Article 52(3) of the
Charter of Fundamental Rights of the EU. For a useful overview of the relationship between the
ECtHR and the CJEU, and one addressing this specifically in the context of the question of EU
accession to the ECHR, see F. Fabbrini and J. Larik, “The Past, Present and Future of the Relation
between the European Court of Justice and the European Court of Human Rights’ (2016)
Yearbook of European Law 35(1), 145-179.

31 The ECtHR regulatly draws on other international instruments in interpreting ECHR rights.
See, e.g., 23459/03, Bayatyan v Armenia (2011), para.102 ef seq.

32 A. Stone Sweet and C. Ryan, A Cosmopolitan Legal Order: Kant, Constitutional [ustice, and the European
Convention on Human Rights (2018, Oxford University Press), p2.

33 A. W. Brian Simpson, Human Rights and the End of Empire: Britain and the Genesis of the European
Convention (2001, Oxford University Press), p157.
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European thought*#) to involve the delineation of ‘the individual’ from all forms
of order. But what European human rights law’s conception of individuation
claims to secure is the protection of ‘the individual’ within and beyond the state: a
process that was consolidated by Protocol No. 11 of the ECHR (1998), which
created a right of individual petition to the (then newly-permanent) ECtHR, once

domestic remedies had been exhausted.

In fact the combination of the effects of Protocol No. 11 and the
incorporation of the ECHR into national legal systems led, according to Alec Stone
Sweet and Clare Ryan, to the emergence of the ECHR legal order as a ““cosmopolitan
legal order”, defined as “a multi-level, transnational legal system in which (i)
justiciable rights are held by individuals; (ii) all public officials bear the obligation
to fulfil the fundamental rights of every person within their jurisdiction, without
respect to nationality or citizenship; and (iif) both domestic and transnational
judges supervise how officials do so0”.3> What is recognised in this depiction — and
this is the vital point that we need to consider here — is that what we are presented
with in European human rights law is a legal order that is intensely focused on —
and owes its existence and purpose to — a conception of ‘the individual’. The
ECHR legal order exists, as I will elaborate in Chapter 1, as an order of individuation.3°

It is based entirely around a vision of ‘the individual’.

Such an order, with “the oldest and most important international tribunal
in the world dealing with human rights issues and cases”?7 at its helm, offers the
potential to tell us a great deal about human rights law and about the idea of human
rights. In particular, it has the potential to tell us about the construction of ‘the
individual’ as the subject and object of the ECHR legal order, as well as about the
meaning of the concepts of ‘human dignity’ and ‘human freedom’ that motivate
the practice of European human rights law.?® From the perspective of an inquiry

into the idea of human rights, then, as well one into questions of legal culture, a

34 See further Ch.1, part 1.2.

3 Stone Sweet and Ryan (2018), above n32, p1.

36 See Ch.1, part 1.2.

37 J.-P. Costa, ‘Human Dignity in the Jurisprudence of the European Court of Human Rights’, in
C. McCrudden (eds.), Understanding Human Dignity (2013, Oxford University Press), 393-402, p393.
38 2346/02, Pretty v UK (2002), para.65, discussed above.
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focus on how European human rights law imagines the human condition appears

to be both an important and valuable exercise.

In addition to offering us insights about the idea of human rights and
questions of legal culture, the ECHR legal order also promises to tell us something
about the idea of Europe. This stems, not least, from the way in which the ECHR
is interpreted by the ECtHR as calling for direct engagement with ‘modes of being’
in Europe. A central doctrine of interpretation in European human rights law is,
therefore, that the ECHR be interpreted dynamically, as “a living instrument” and
“in the light of present-day conditions”.?® As Guido Raimondi, the then President
of the ECtHR, put it, in explaining this doctrine in a speech in January 2019:
“Europe in the 1950s and the world we now live in are very different places. Our
ways of life and moral standards are no longer the same.”# This statement points
to two important ideas. The first is that European human rights law necessarily
engages with the question of ‘being’ in Europe.#! The second is the notion of the
‘our’ “our ways of life and moral standards are no longer the same”. This ‘our’
performs an identifying (and therefore exclusionary) function. It signals to a shared
framework of understanding that enables the “ways of life” and “moral standards”
in question to be understood not just as belonging but as making sense at all.*? It
signals, in other words, to a vision of the human condition through which meaning
is generated and life is understood. That vision — which we can now understand as

containing within it an idea of Europe — is the object of my research question.

39 5856/72, Tyrer v UK (1978), para.31.

40 Guido Raimondi (President), Opening speech at the solemn hearing for the opening of the judicial year of
the European Court of Human Rights (25 January 2019, Strasbourg) (available at:
https://www.echr.coe.int/Documents/Speech 20190125 Raimondi JY ENG.pdf) (last
accessed 19 July 2019).

4 Incidentally, this notion of ‘being’ in Europe — and law’s engagement with it — is gradually
acquiring increased attention in the European law literature more broadly. See esp. Editorial
comments, ‘EU law as a way of life’ (2017) Common Market Law Review 54(2), 357-367; L. Azoulai,
S. Barbou des Places, and E. Pataut, ‘Being a Person in the European Union’, in L. Azoulai, S.
Barbou des Places, and E. Pataut (eds.), Constructing the Person in EU Law: Rights, Roles, 1dentities
(2016, Hart Publishing), 3-11.

4 On such questions of “the concepts with which we understand ourselves and the world we
inhabit” see further Lear (2017), above n20, p13.
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(i2i)  The delineation of the scope of the inquiry

The nature of the vision that is in question in this thesis — a vision of the human
condition — is not one that is explicit in European human rights law. That much
has already been made clear in the discussion of the way in which the question
here is one of the underlying vision of European human rights law and one that
calls for a reconstructive approach. But what we therefore need to give special
consideration to is the question of the material that is to fall within the scope of
the inquiry here.¥> We need, in other words, to consider what will be constructed

as the ‘practice’ of European human rights law in this context.

The starting point in this respect must surely be the ECtHR. This is the
court that rules on applications alleging violations of the ECHR and is responsible
for authoritatively interpreting the ECHR. If a vision of the human condition
exists in Huropean human rights law at all, we would presumably expect to find it

in the work of this body — that is, in the jurisprudence of the ECtHR.

The corpus of European human rights law is enormous, however, for since
the ECtHR was set up, it has decided on hundreds of thousands of applications
and it has handed down judgments in thousands of cases.* I accordingly decided,
and early on in my research, to specify the scope of the inquiry in terms of the
range of jurisprudence that would fall within it. Given that the question of this
thesis is one of the underlying vision of European human rights law, the obvious
point of focus seemed to be the jurisprudence pertaining to the provisions of the
ECHR that the ECtHR itself identifies as being closest to its claims about the
“essence” of European human rights law. After all, if this ‘underlying vision” does
not appear in reference to the most fundamental, most vital, most essential aspects

of European human rights law, then where would it appear?

4 This would always be a question but its urgency is arguably heightened when it concerns a
vision that needs to be identified as such.

4 See European Court of Human Rights, Overview: 1959-2018, ECHR (2019, European Court of
Human Rights) (available at: https://echr.coe.int/Documents/Overview 19592018 ENG.pdf)
(last accessed 19 July 2019).
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Articles 2, 3, and 4 have, in particular, been identified by the Court as
“lenshrining] one of the basic values of the democratic societies making up the
Council of Europe”,* and the idea that “the very essence of the Convention is
respect for human dignity and human freedom” has been articulated most
commonly in the context of Articles 3 and 8 (and especially 346).47 Such claims are
significant, for they reveal what the Court itself conceives of as the underlying
vision of European human rights law. And since the objective of this thesis is to
uncover and dig down into this vision, much of the analysis presented in the
following chapters is focused on Articles 2, 3, 4, and 8 (although reference is at
times also made to jurisprudence under the other provisions, for reasons that are

explained below).

Within this focus on Articles 2, 3, 4, and 8, my analysis further concentrates
on those aspects that the ECtHR has deemed most fundamental to these
provisions. These are the ‘general principles principles that the ECtHR has
identified and developed in relation to each of the Convention provisions. They
involve fundamental statements about the provision in question, such as about its
scope and meaning. For instance, in relation to Article 3 (which prohibits torture
and inhuman or degrading treatment or punishment), the general principles
elaborate the meaning and implications of each of these terms. An example is the
well-established principle that “[i]ll-treatment must attain a minimum level of
severity if it is to fall within the scope of Article 3” and that “[t|he assessment of
this minimum is relative; it depends on all the circumstances of the case, such as
the duration of the treatment, its physical and mental effects and, in some cases,

the sex, age and state of health of the victim”.48

When the Court assesses purported breaches of ECHR provisions in any
given case, the relevant general principles are typically set out in a passage on the
provision in question prior to the Court’s assessment of the case in their light. As

such, the general principles are easily identifiable and traceable within the

4573316/01, Siliadin v France (2005), para.82.
46 Costa (2013), above n37.

472346/02, Pretty v UK (2002), para.G5.
487334 /13, Mursié v Croatia (2016), para.97.
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jurisprudence of the ECtHR, as they are embedded in, and developed within, that
jurisprudence. That does not negate the need to begin somewhere in analysing
these principles, of course; and my first sweep of the case law involved tracing the
chronological development of each provision’s principles through the
jurisprudence of the Grand Chamber and also through the cases categorised as
importance level ‘1’ in the database of the ECtHR. Importance level ‘1” cases are
described in the database as “[a]ll judgments, decisions and advisory opinions not
included in the Case Reports which make a significant contribution to the
development, clarification or modification of its case-law, either generally or in
relation to a particular State”.*” They are judgments where fundamental questions
of principle are at stake. I supplemented my analysis of these cases with analysis of
the cases featured in the Case Reports®® and in the wider case law. Cases falling
into the latter category included cases that were referred to in the judgments that
featured in the Case Reports or in the level ‘1’ list. They also included cases that I
encountered in searching for specific lines of case law or concepts that had
emerged from my first sweep of the case law — such as the case law on the ‘right

to hope’, which is discussed in Chapter 3.
(i) The reading of European human rights law

The practice-dependent approach called for by the research question — an
approach involving, as discussed, an examination of how European human rights
law imagines the human condition through the lens of the concept of lived order
— suggests a way of reading and interpreting the ECHR jurisprudence. This centres
on reading it with a view to ascertaining how the five sites of lived order — space,
time, body, wisdom, and things — are constructed in European human rights law.

It is to the method of this that I now turn.

The specified cases®! were read chronologically (in terms of the
development of the general principles in question) and in relation to each other

(which enabled comparisons to be drawn across provisions, such as about how the

4 See https://hudoc.echr.coe.int (last accessed 19 July 2019).
50 These are described in the HUDOC database as ‘key’ cases.
51 See part (iii) above.
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ECtHR conceives of ‘hope’ in and across different contexts). My initial reading
focused on the interpretation and construction of concepts that have been
articulated by reference to the terms of — and in the light of — the ECHR. For
example, Article 8 provides for a right to respect for one’s ‘private life’, ‘family life’,
‘home’, and ‘correspondence’; and I began by looking at how these notions have
been interpreted by the ECtHR. I then examined the concepts that have been
constructed by the Court in articulating the meaning of these provisions. So, for

example, the Court has elaborated the right to respect for ‘private life’ as follows:

“[T]he concept of ‘private life’ is a broad term not susceptible to exhaustive
definition. It covers the physical and psychological integrity of a person... It can
sometimes embrace aspects of an individual’s physical and social identity...
Elements such as, for example, gender identification, name and sexual orientation
and sexual life fall within the personal sphere protected by Article 8... Article 8
also protects a right to personal development, and the right to establish and
develop relationships with other human beings and the outside world. .. Although
no previous case has established as such any right to self-determination as being
contained in Article 8 of the Convention, the Court considers that the notion of

personal autonomy is an important principle underlying the interpretation of its

guarantees.”32

We can see from this passage that a number of questions arise and have to be
addressed by reference to the Court’s jurisprudence. What is meant by ‘physical
and psychological integrity’, for instance? What about the notions of ‘physical and
social identity’, ‘a right to personal development’, ‘the right to establish and
develop relationships with other human beings and the outside world’, ‘self-
determination’, and ‘personal autonomy’? How and why do these notions come to
be constructed and included here? What does this process of construction mean
and indeed tell us about European human rights law? And, to draw these questions

together: what assumptions underpin this construction of ‘private life’?

Over the course of my research, the initial focus of my reading of the cases

— a focus on the interpretation and construction of concepts of European human

52 2346/02, Pretty v UK (2002), para.61.
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rights law (such as those noted above in relation to Article 8) — gradually developed
into a deeper focus on the assumptions that underpin these concepts. Of course,
to posit such a point of focus presupposes an empirical claim, which is that such
assumptions are made in European human rights law at all. This is, in fact, the
argument that is pursued and drawn out across the thesis, and it takes the form
that European human rights law makes a series of assumptions about the human
condition. It poses a prior methodological question that requires engagement here,

however. This is the question of how to read for assumptions.

To read for assumptions in European human rights law is to bring to the
fore and to analyse the assumptions that underpin the interpretation and
construction of the concepts that have been articulated by reference to the terms
of —and in the light of — the ECHR. As noted above in relation to Article 8, these
include concepts that appear in the terms of the ECHR, such as ‘private life’, but
also those that have been articulated in elaborating that idea, such as ‘physical and
psychological integrity’, ‘physical and social identity’, ‘personal development’, ‘self-
determination’, and ‘personal autonomy’. Two types of assumptions can be found
in the case law: explicit assumptions and implicit assumptions. An example of an explicit
assumption would be the assumption that access to information about one’s
genetic origins or childhood has “formative implications for [one’s] personality”
(the consequence of which is that “an individual’s entitlement to such information
is of importance” from the perspective of the ECHR).5? The notion of an plicit
assumption meanwhile points to the assumptive work that underpins the claim of
a connection between information about one’s origins or childhood and the

formation of personality itself.

The reconstruction of European human rights law that is presented in this
thesis involves the identification and systematisation of a series of (explicit and
implicit) assumptions that are made in European human rights law about the
human condition. Drawing on Colin Murray Parkes’ seminal theory of the psycho-

social ‘assumptive world’ that we each individually create and carry — a world

53 53176/99, Mikuli¢ v Croatia (2002), para.54.
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formed “[o]ut of the ‘total set of assumptions which we build up on the basis of
past experience in carrying out our purposes”’>* — I examine how the assumptions
that are made in European human rights law about the human condition relate to
each other and generate an imaginary ‘assumptive world’ that is internal to
European human rights law. The argument that I ultimately make in this respect
is — and as I noted earlier — that the assumptions that are made about the human
condition in European human rights law underpin and give rise to a notion of
individual continuity that is focused on the persistence of ‘the individual’ through

time.

This argument is one that emerges from an exercise of identifying,
analysing, and systematising assumptions — an exercise that involves the ascription
of meaning to these assumptions. But such an exercise poses a stark question of
positionality: what of my own assumptions in reading and seeking to interpret the
assumptions that I am claiming to identify in European human rights law? This is
an inevitable and intractable problem. It is inevitable because assumptions are
inevitable, and it is intractable because assumptions, by their nature, are not
straightforwardly malleable. We build up assumptions and rely on these in going
about our lives; and their totality forms a framework of beliefs — an outlook on life
— which is what is captured by the concept of the “assumptive world”.>> This is
not to say that these assumptions cannot be reflexively engaged with, but rather
that the starting point for any such engagement must involve an acknowledgement
of the inevitability of assumptions and their effects. For if we form an ‘assumptive
world’, then in an important way, our assumptions shape our world and our
interpretation of the world. And in another way, too, assumptions are a necessary
part of the process of interpreting in the first place. As Ronald Dworkin argues,
interpretation not only presupposes but requires assumptions of a certain kind:

one “needs assumptions or convictions about what counts as part of the practice

>+ C. Murray Parkes, ‘Psycho-social transitions: A field for study’ (1971) Social Science and Medicine
5(2), 101-115, p103. (For further developments, see R. Janoft-Bulman, Shattered Assumptions:
Towards a New Psychology of Trauma (1992, The Free Press); J. Kauffman (ed.), Loss of the Assumptive
World: A Theory of Tranmatic Loss (2002, Routledge).)

5 Ibid.
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in order to define the raw data of his [or her| interpretation at the preinterpretive

stage”.0

If our assumptions are an inevitable and potentially necessary part of any
act of interpretation, then no interpretive account can ever be fully divorced from
the interpreter’s own assumptions and situation. Interpreters may acknowledge
and be alive to their assumptions and situations; and they may try to isolate their
assumptions from that which they are interpreting. But ultimately, an act of
interpretation — as an act of ascribing meaning — cannot be separated from the
interpreter, which means that accounts are always only ever possible accounts.
Thus this thesis offers only a# account — my account — of European human rights
law: an account based on my reading and interpretation of the assumptions that

are made in European human rights law about the human condition.
(v) The nature of the account

What then, and finally, is the nature of the account that is generated in this thesis?
The account offered is one that is borne of a combination of a practice-dependent
reconstructive approach and a philosophical anthropology that is guided by the
concept of ‘lived order’. It can be described as a practice-dependent account of

how European human rights law imagines the human condition.

It is important to add to this description that whilst the account offered
here aims at being a coherent account of the practice of European human rights
law, it can only be a general account. This is because it engages in a general inquiry
of European human rights law’s vision of the human condition and generates an
account that is grounded in that which is deemed most fundamental and essential
to BEuropean human rights law on the ECtHR’s own terms. The reasoning behind
the grounding of the account in this way derives, as we have seen, from the sense
that if an ‘underlying vision’ exists in European human rights law at all, then it
must surely be reflected in references to the ECHR’s ‘essence’. But its consequence
is that the account produced here necessarily has a certain generality about it: it has

general applicability as an account of how European human rights law imagines

50 R. Dworkin, Law’s Empire (1998, Hart Publishing), p67.
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the human condition, but it is also at its most intense in the areas that are most

integral to the ECHR legal order (and that are identified by the ECtHR as such).

This qualifies our definition of the nature of the account that is set out in
this thesis as follows: it is a general and practice-dependent account of how
European human rights law imagines the human condition. Furthermore, whilst
the thesis offers a comprehensive engagement with the question of how European
human rights law imagines the human condition, it does not offer (and nor does it
claim to offer) a comprehensive account of the practice of European human rights
law entirely. In particular, it addresses the practice of European human rights law
by reference to a specified range of case law only. It does not treat the institutional
context within which European human rights law’s vision of the human condition
is produced, and nor does it address its social, economic, political, and cultural
context. And even in terms of the engagement with the case law, the focus is not
on the legal concepts that are the more frequent target of the European human
rights law scholarship (such as the concepts of ‘proportionality’, ‘Buropean
consensus’, ‘living instrument’, and ‘margin of appreciation’). This is because this
is a project about the concepts with which being is understood and articulated in
European human rights law. These are not the legal concepts — which operate on
the surface of European human rights law’s vision of the human condition and
come into play in the context of operationalising the vision in specific instances —
but rather the concepts with which European human rights law appeals to the self-
understanding of its subjects and objects: the appeal that it must make for its legal
order to be lived. The project here is one that is concerned with questions of how
European human rights law imagines the human condition and the meaning of
this vision as such. It is, accordingly, an account of this vision — and one that is
framed by a conception of the ECHR legal order as a lived order — that emerges

across the thesis.
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The structure of the thesis
The structure of the thesis is as follows:

Chapter 1 develops the conceptualisation that has been presented in this
Introduction: the conceptualisation of European human rights law as a lived order
of individuation. It begins with an analysis of how and why the ECHR legal order
can be thought of as an order of individuation. It argues that the ECHR legal order
is notable in the way in which it forefronts a process of individuation: a process of
the delineation (and simultaneous articulation) of ‘the individual’, and one which
here involves the elevation of ‘the individual’ out of the order of the state and the
instatement of this same ‘individual’ as the organising principle of the ECHR legal
order. This is the vision, I suggest, that underpins the claim of the ECHR legal
order to protect ‘the individual’ within and beyond the state; and it is the
constitution of the ECHR legal order around ‘the individual’ in this way that brings

us to a conceptualisation of the ECHR legal order as an order of individuation.

The chapter then moves on to consider what it means to think of the
ECHR legal order in these terms. It does so by examining the concept of ‘order’s
and I argue, through an analysis of two ‘ideal types’ of order,> that the question
here must be one of the mode of being that underpins a conception of order that
has, as its basis, ‘the individual’. This is a question of the ECHR legal order as a
lived order — as an order that presupposes and expresses a mode of being, such
that the order is itself lived — and in the final part of the chapter I examine what it
means to think of European human rights law in these terms. I suggest that a lived
order has three main features: it is governed by an ethos, which functions to
support the mode of being of the order; it is internalised by those within it; and it
sets out a vision of space, time, body, wisdom, and things. It is in these terms that
the subsequent chapters of the thesis analyse European human rights law. Each
chapter is structured around a different sphere of lived order: space (Chapter 2),

time (Chapter 3), body (Chapter 4), wisdom (Chapter 5), and things (Chapter 06).

571 further argue that the order of individuation sits alongside and draws on these types of order.
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Chapter 2 examines the idea of space that structures European human
rights law. I argue that space is conceptualised here by reference to two visions: a
phenomenological vision of the sense of place of the individual, which I describe
as an idea of individual presence, and a more functional or instrumental vision of the
position of the individual — of the representation of the individual through the lens
of some social role or status — which I describe as an idea of individual presentation.
The main question addressed in this chapter is of how these two visions are
mediated. Together, they supply the terms through which the individual is
articulated and presented in European human rights law; but the visions that they
each set out are at odds with one another. For whereas the notion of presence
originates in an account of the sense of place and sense of orientation of the
individual, the notion of presentation focuses on the social function that she is
performing or the activity that she is engaged in. I argue that although the splitting
of the individual between the terms of presence and presentation in this way gives
rise to the possibility for presentation to submerge presence, there is also a
productive quality to this tension. This consists in the way in which it opens up a
space for the negotiation of individual identity in European human rights law. I
suggest that what this means, from the perspective of our consideration of
European human rights law as an order of individuation, is that the individual 1s
not only granted a sense of place and a position in this order, but that she is given

an identity in it too.

Chapter 3 argues that the idea of individual identity that emerges in this
way is structured by a notion of individual continuity across time. I locate the
origins of this notion in European human rights law’s conception of human dignity
— a conception which, I argue, is about the protection of potentiality: a latent
capacity to become and therefore ‘be’ within the meaning of European human
rights law. Two forms of potentiality are articulated: viza/ potentiality, which marks
the beginning of time and being in European human rights law and is about the
potential (of an embryo, for example) to develop into a human being; and ezhical
potentiality, which is about the continuous development and realisation of the self.

Taken together, vital potentiality and ethical potentiality make for an account in
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which being is about becoming. They articulate a vision of self-continuity: a
continuity that is cast as being promised by the fact of being in a continuous

process of development.

The notion of ‘self-continuity’ is, however, quite abstract; and the chapter
goes on to argue that it is substantiated by two conditions: habituation (which is
about what the individual is habituated to) and narrativisation (which is about the
construction of narrative as a means through which to organise life and to accord
it a sense of coherence and continuity). Whilst these conditions appear to be about
a ‘sense of feeling habituated’ and a ‘sense of continuity’, however, I argue that
they carry a normative hue that problematises this appearance entirely. The
condition of habituation contains an account of what it means to be habituated —
of what it means to be situated — which is articulated by reference to such notions
as of the ‘roots’ of the individual and of the ‘degree’ of her ‘integration’ and thereby
enables a pinning down of the individual. The condition of narrativisation
meanwhile involves a series of choices that shape the construction of the narrative
itself and therefore the experience of continuity that is grounded upon it, with the
effect that the notion of ‘becoming’ in European human rights law is about
becoming in a particular way. The consequence of this, I argue, is that the idea of
individual continuity in European human rights law acquires a double function: it
is at once about the individual’s sense of continuity and at the same time a means
of pinning down this individual in the terms of European human rights law. This,
I suggest, is enabled by a vision of the human condition in which we are assumed

to have a need to assume our self-continuity across time.

Chapter 4 argues that the assumption that we have a need to assume our
self-continuity is bound up in the way in which European human rights law
conceives of us as having a need to be recognised by others: a need that is
concretised in European human rights law’s vision of the body. This is a vision
that hinges on two ideas: the idea that our fundamental assumptions about the
world and about our place in the world are bound up in our sense of our body;
and the idea that the right to respect for bodily integrity (which is the fundamental

underpinning of relations between living bodies in European human rights law) is
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about recognition, so that respect for the bodily integrity of another is a matter of
recognition of that other. The chapter maintains that a theory of recognition is
articulated in this context, and one that conceives of a mutual dependence of self
on other, such that we are conceived of as being dependent on the other to see
and be seen. I argue that this vision finds two principal expressions in the case law.
Firstly, the need for recognition is cast as exposing us to our vulnerabilities and
insecurities, since these are portrayed as being managed and confronted with and
through the other. Thus the projection of insecurities onto the body of the other
is cast as involving the use of that other to gain access to those feelings (a possibility
indicated, I argue, in the case law concerning the exposure of the body). Secondly,
the need for recognition is conceived of as being essential not only to self-
knowledge but also to the sustenance of the self. This is such that in the face of
the loss of specific others, the focus is on renegotiating the specificity of that lost
recognition, in order to reconstitute its effects. European human rights law’s
account of loss and mourning is accordingly structured by a vision of what this
reconstitution consists in; and this vision is a restatement of the centrality that is
attached in European human rights law to the notion of a need to sustain individual

continuity.

Chapter 5 builds on this account of the assumptions that European human
rights law conceives of us as making (such as about our self-continuity and our
capacity to be recognised) by examining how an interaction is envisaged between
our fundamental assumptions and our experiences. I argue that a normative
account of the management of reality is elaborated in European human rights law,
and that this account forefronts a particular manner of integrating experience,
understanding, and knowledge that constitutes European human rights law’s

conception of wisdom.

At the basis of this account is, I suggest, a conception of us as having two
needs: a need to preserve our fundamental assumptions, the object of which is the
preservation of our sense of identity, and a need to integrate experiences into our
frameworks of assumptions, including those experiences that are at odds with our

fundamental assumptions. In the course of the struggle that takes place between

36



these needs, two conclusions are drawn in European human rights law about the
nature of the integration of experience. The first is that the act of striving to
preserve assumptions that run counter to reality can sometimes be taken to signal
a need to adapt to that reality. The second is that we are portrayed as taking a while
to integrate experiences that require an adaptation in our fundamental
assumptions. A vision of what it means to integrate experience (and therefore to
adapt our assumptive frameworks) is in this context articulated; and the integration
of experience is presented as having three stages: a stage of understanding the
experience in question by reference to the reasons for it and its causes; a stage of
ascribing meaning to the happening; and a stage of locating the self in relation to
the experience, which involves tolerating the experience and coming to live with
it. I argue that this vision presupposes a conception of what it means to be capable
of integrating experience. In particular, it presupposes a capacity on the part of the
individual to accept responsibility, to overcome emotion, and to withstand
influence. The development of these capacities — and the development, therefore,
of the ability to integrate experience in the manner depicted — is, at the same time,
I suggest, the development of an outlook on life in which these capacities are
forefronted and towards which the individual is oriented. This outlook supplies a
moral orientation to the notion of individual continuity specified in Chapter 3. But
it also implies that this notion of individual continuity has to accommodate a sense
of detachment, and this is because the outlook articulated here involves a degree

of detachment from reality.

Chapter 6 picks up this last point about detachment and examines the
vision of the present that is bound up in the conception of the capacity of the
individual to stand at a certain distance from life itself. It argues that the individual
is envisaged as being attached to the present and as extending beyond the present,
and that this comes to light when we examine how the individual is conceived of

as relating to material things in European human rights law.

The first part of the chapter argues that things are cast in European human
rights law as standing for something in time. This is partly a function of the way in

which things are treated as being embedded in narratives (for example, the things
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that go to make up an individual’s home are envisaged as containing the memories
of the past, the familiarity of the present, and the hopes of the future); but it is also
about the way in which things are cast as pointing to some conception of time that
lies beyond the thing and is materialised in it (as when, for example, a thing is taken
to represent a forthcoming risk). I argue that in materialising time in this way — in
pointing to that which is to come — things also materialise that which has already
happened (a present that has come to be in a particular way), such that the account
of things in European human rights law is also an account of the condition of the
present: an account in which the present is conceived of as being about containing

the future.

The chapter then examines how the individual is located in this vision. It
suggests that the conceptualisation of the present as containing the future makes
for an account in which the individual is located between present and future. On
the one hand, she is conceived of as being attached to material things. On the other
hand, these material things are taken to reveal that which is to come as well as that
which has already happened; and so in being attached to material things, the
individual is also pushed beyond them. This account, I argue, is underpinned by a
way of seeing which emphasises foresight, a way of relating to material things
which is based on a notion of the material extent of the individual (of how far she
extends in her material environment), and a way of representing the individual in
her relations with material things which involves an abstraction from life itself to
deal in the language of forms (a form being the image of the relationship that links

the individual to the thing).

The final part of the chapter addresses the implications of this vision. I
argue that the form’s logic of abstraction has a reflexive quality, such that the
possibility arises for the form itself to become a thing, with the relationship
between the individual and the thing then being rendered material and pursued for
its own sake. This entails a shift from the practice of the thing (a practice originally
represented in the form, in that the form is an image of the relationship between
the individual and the thing) to the practice of the form (a practice of a

representation). I argue that the overall effect of this is that stability in European
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human rights law comes to be located beyond the present, with the individual
conceived of in terms of that which is to come. This means that the notion of
individual continuity in European human rights law has to accommodate a notion
of alienation, because in the moment that stability is located beyond the present,
individual continuity is relocated at the level of the representation of the individual,
and a mode of being emerges that is located between present and future and in

terms of that which is to come.

kKo

Taken together, the six chapters of my thesis develop an account of how European
human rights law imagines the human condition. The account is one of how this
vision of the human condition — which is expressed in, and underpinned by, a
series of ordering assumptions — structures European human rights law; and it is
an account, also, of the construction of European human rights law as a lived order
of individuation. In the Conclusion, I outline the overall vision of the lived order
of individuation that is articulated here and consider its implications. I argue that
what binds the ordering assumptions of European human rights law together —
that what constitutes the vision of the human condition that underpins and
emerges from the notion of individual continuity that these assumptions give rise
to — is a vision of the human condition as a condition in which the fundamental
question to be negotiated is a question of coming to terms. This is a question of
coming into the terms of European human rights law and of coming to terms with

all that which must be brought to terms according to European human rights law.

The vision of the human condition as a condition of coming to terms makes
for a mode of being that is about becoming. This, I suggest, is the mode of being
that structures European human rights law as a lived order of individuation: an
order that has an ethos of individual continuity that structures and supports this
mode of being as becoming; that is internalised insofar as those within the
jurisdiction of ECHR law rely on, appeal to, and fundamentally assume the
existence of the rights and freedoms set out in the ECHR; and that structures life
within it by reference to a series of assumptions that underpin (and are articulated

in terms of) its vision of space, time, body, wisdom, and things.
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— CHAPTER 1 -

European human rights law as a lived order of

individuation

1.1 Introduction

This chapter develops the conceptualisation of European human rights law that
was presented in the Introduction: the idea of European human rights law as a
lived order of individuation. The ECHR legal order presents us, I suggest, with an
order of individuation because it is constituted upon and structured by a vision of ‘the
individual’. And as a legal order, it is a /Jved order, because it necessarily presupposes
and expresses a mode of being — a vision of life — such that the order is itself lived.

These are the two principal ideas that are addressed in this chapter.

To begin, I examine the way in which ‘the individual’ is forefronted in the
ECHR legal order such that we can think of this order as an order of individuation
at all (7.2). The chapter then moves on to consider what it means to think about
European human rights law in this way. It does so by examining the notion of
order; and I argue, through this analysis, that the fundamental question must be
one of the mode of being that underpins a conception of order that has, as its
basis, ‘the individual’ (7.3). This is a question of the nature of European human
rights law as a /wed order of individuation — as an order that presupposes and
expresses a mode of being such that the order is itself lived — and the final part of
the chapter sets out a way of accounting for European human rights law in these
terms. I argue, in particular, that a lived order has three main features: it is governed
by an ethos, which functions to support and structure the mode of being of the
order; it is internalised by those within it; and it structures life by setting out a
vision of space, time, body, wisdom, and things (7.4). These are the features, I
suggest, that we need to examine in European human rights law in order to account

for it as a lived order of individuation.
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1.2 The ECHR legal order as an order of individuation

To speak of a form of law that is based around ‘the individual’ is to beg many
questions: what — and who — is ‘the individual’> What does it mean for a form of
law to be based around this figure? How does this come about, and what are its
implications? These are some of the questions that are invited by the depiction of
‘the individual’ as the central figure of the European project today. This depiction
takes the following form: in the case of the European Union (‘the EU’), ‘the
individual’ is cast as being “at the heart of its activities”,>® whilst in the case of the
Council of Europe (‘the COE’), “[tlhe object and purpose” of its principal
Convention — the ECHR — is described as being “as an instrument for the

protection of individual human beings”.>

In order to think about what it means to speak of ‘the individual’ in this
way, this section begins with the idea of ‘the individual’ itself. It offers a brief
account of the three strands of the idea of ‘the individual’ that have shaped the
trajectory of this idea in European thought (7.2.7). These strands are ndividnality
(envisaging ‘the individual’ as a bearer of distinct qualities), zndividualism (involving
an assertion of individual liberty and entitlement), and identity (focusing on the
identification of each individual); and what they reveal is a narrative of the
individuation of ‘the individual’ — of the delineation (and simultaneous articulation)
of ‘the individual’ — from all kinds of orders and institutions. When we turn to
consider the scholarship on ‘the individual’ in the European project in this light,
we see that it too addresses questions of the claims about individuality,
individualism, and identity that are made in this context. However, the more
notable feature about ‘the individual’ in the European project is the way in which

it exemplifies and problematises the narrative of individuation that underpins these

58 Charter of Fundamental Rights of the European Union, Preamble para.2. As Azoulai et al. note,
the precise term used in this statement depends on the language of the version being read
(individual, person, human being...); but the point, they suggest, is the same one: a reference “to
an individual endowed with moral significance and legal protection” (L. Azoulai, S. Barbou des
Places, and E. Pataut, ‘Being a Person in the European Union’, in L. Azoulai, S. Barbou des Places,
and E. Pataut (eds.), Constructing the Person in EU Law: Rights, Roles, Identities (2016, Hart Publishing),
3-11, p3).

% E.g., 32541/08 and 43441/08, Svinarenko and Shadnev v Russia (2014), para.118.
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strands (7.2.2). 1 suggest that European human rights law, as the form of law
headed by the ECHR, in particular pushes us beyond tracing the elements of the
idea of ‘the individual’ or seeing how the narrative of individuation pans out;
rather, it constitutes a legal order that is generated around ‘the individual’. It

constitutes, I suggest, an order of individuation: an order that is constituted upon

and structured by ‘the individual’ (7.2.3).
1.2.1 The idea of ‘the individual’ in European thought

If we are to think in any detail about ‘the individual’, we ought really to have some
sense of that which we are thinking about — whilst being wary of presupposing that
which we then go to look for — and one way of coming to this is to draw on the
three strands of the idea of ‘the individual’ that have structured the history of this
idea in European thought: individuality, individualism, and identity. A good place
to focus on in unpicking these is European humanist thought, which is accredited
with having made a significant contribution to the idea of ‘the individual’ in
Europe. Humanist thinkers articulated a vision involving the individuation of ‘the
individual’ from socio-political ordering, the instatement of ‘the individual’ as a site
of value distinct from such ordering, the elaboration of values such as ‘dignity’ and
‘potentiality’, and a passion for the active civic life as the prime mode of being.
This informed the development of the three strands of the idea of ‘the individual’
that are noted below. To be clear, my point in this respect is not to imply that these
strands were articulated in a linear fashion; and nor is it to claim that the account
below is anything approaching a comprehensive account. Rather, the purpose is to
highlight some formative dimensions of the idea of ‘the individual’ — my suggestion
being that in each strand of humanist thought, we see one or the other of these
dimensions prevailing — as a starting point towards thinking about the idea of ‘the

individual’ in the European project today.
(i) Individuality

The first strand of the idea of ‘the individual’ that we can discern is that of

individuality. This envisages the individual as a bearer of distinctive qualities, and
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its origins have been dated to the twelfth century,’” during which period an idea of
the ‘self’ emerged and came to flourish.%! Colin Morttis, in The Discovery of the
Individual 1050-1200, describes, in particular, how ideals of self-knowledge and self-
cultivation (in terms of the Delphic ‘Know thyself’) and practices of self-
expression and self-examination developed during this period.®?> The latter were
especially influenced by — and expressed in — cultural and religious turns such as
to the practice of annual confession for Church members, a notion of individual
intentionality,%®> the practice of autobiographical writing, and the practice of

depicting individuality (as opposed to office) in portraiture.®*

The notion of individuality that emerged in this way depicted a process of
individuation from office and emphasised the distinctive qualities of the individual.
It was subsequently taken up during the fourteenth-century Italian Renaissance;®
and the humanist writings of this period reflected a passion for the active civic life
as the prime mode of being, found self-cultivation to lie in literature and education,
emphasised the power of human intellect as being no longer determined by
religious or divine edict, accorded primacy to the earthly search for self and
identity, and articulated a vision of the ontological condition of the individual.®® In
addition, much emphasis was placed on the status and innate potentiality of the

individual, and this was exemplified by the conception of dignity that came to the

6 For a long time, the origins of the notion of ‘the individual’ (in terms of individuality) were
located — namely by Burckhardt — in the fourteenth-century Italian Renaissance (J. Burckhardt,
The Civilization of the Renaissance in Italy: An Essay (2010 [1860], Dover Publications, p81-87).
Burckhardt’s thesis was later superseded by a body of work which dated the appearance of ‘the
individual’ to the High Middle Ages.

ot C. Mottis, The Discovery of the Individual 1050-1200 (1972, SPCK), p52-54, 121-138.

62 Thid., p65-79.

03 See esp. P. Abelard, Peter Abelard’s Ethics (ed. D. E. Luscombe) (1971 [c.late.1130s], Oxford
University Press).

04 Motris (1972), above n4, p65-120. This movement from representations of typology has also
been described by Ullmann, who further argued that this form of individuality undetlay the
ecclesiological and cosmological ordering all along, such that it was less the emergence of
individuality that occurred, and more its re-emergence. See W. Ullmann, Medieval Foundations of
Renaissance Humanism (1977, Elek Books), p68-88.

5 See n3 above.

% D. Hay, The Italian Renaissance in its Historical Backgronnd (Second Edition) (1977, Cambridge
University Press), Chs.4, 5; E. Garin, Italian Humanism: Philosophy and Civic Life in the Renaissance
(transl. P. Munz) (1975 [1947], Greenwood Press), Chs.1, 2.
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fore at this time: a conception of dignity as being about the realisation of innate

potentiality%” and the consequent acquisition of (dignified) status.
(i) Individualism

The second strand of the idea of ‘the individual’ is that of individualism, which
involves an assertion of individual liberty and entitlement. This can be traced to
the political theology of the Reformers, many of whom identified as humanists or
were atleast schooled in humanism.% Predominant among the methodological and
thematic affinities of the two movements was an emphasis on the status of the
individual. This was partly fuelled by the humanists’ longstanding critique of
Church corruption,”™ but its cause was furthered by Martin Luther’s political
theology and, in particular, by his attack, in To #he Christian Nobility, on the papacy.”!
Underpinning Luther’s message were the Reformation doctrines of the primacy of
the authority of Scripture, justification by faith, and the priesthood of all
believers.”? In particular, a claim of (the equality of) individual entitlement was
articulated through the concept of the ‘common man’,”3 through the elevation of
the individual above institutions,’ through the attribution of fault to individuals
as opposed to divinely-ordained institutions,” and through the reasoning which
underpinned the doctrine of the priesthood of all believers: that the only difference
between the laity and the clergy was the office of the latter; their status was equal.”

Within this vision, individual entitlement was founded as latent and therefore

67 See esp. G. Pico della Mirandola, Oration on the Dignity of Man (transl. A. R. Caponigri) (1956
[1480], Henry Regnery Company).

8 See, e.g., B. F. Rice, The Renaissance Idea of Wisdom (1958, Harvard University Press), Ch.4.

0 Notably Luther. See L. W. Spitz, The Religious Renaissance of the German Humanists (1963, Harvard
University Press), Ch.10; V. H. H. Green, Luther and the Reformation (1964, B. T. Batsford), p29; R.
W. Scribner, The German Reformation (1986, MacMillan Publishers), p49-50.

0 Spitz (1963), above n12, p238.

" M. Luther, “To the Christian Nobility of the German Nation Concerning the Reform of the
Christian Estate’ (1520) (transl. C. M. Jacobs), in M. Luther, Luther: Selected Political Writings (ed. ].
M. Porter) (1974, Fortress Press), 37-49, p39.

2]J. M. Porter, ‘Introduction: The Political Thought of Martin Luther’, in Luther (ed. J. M. Porter)
(1974), above n15, 1-21, p4.

73 Scribner (1986), above n12, p18-19, 49-50.

™ Porter (1974), above n15, p6-7.

> See W. D. J. Cargill Thompson, The Political Thought of Martin Luther (ed. P. Broadhead) (1984,
The Harvester Press), p0.

76 Luther (1520), above n14, p41.
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always present. In an argument which strikingly parallels Carl Schmitt’s later
thinking on the exception as revealing the truth of the norm,”” Luther reasoned
that the truth of all believers being priests was revealed by the exceptional force of
necessity (“in cases of necessity anyone can baptize and give absolution”’8). This
conception of the realisation of (latent) individual entitlement later went on to be
asserted in the modern scientific method, having been adopted by the scientific

revolution which marked the beginning of the Enlightenment.”

In many ways, the Reformers’ ideals continued into the Enlightenment; it
too promoted scholarship and rationalism. It was characterised, or so Immanuel
Kant argued, by “man’s release from his self-incurred tutelage”, 8 and the idea of
‘the individual’ articulated here emphasised rationality and individuation from
forms of traditional authority, such as Church doctrine. This vision was developed
with the aid of two ideas which were advanced during the French Revolution:
individualism and the abstract man of rights.8! The political philosophy that
underpinned these ideas was significantly at odds with the conception of
individuality that had been expressed by Renaissance humanists. For example, the
French Declaration of the Rights of Man and of the Citizen conceived of an
abstract individual — an individual stripped of the scope for individuality that had
characterised the trajectory of the idea of ‘the individual’ from the twelfth century
onwards.? It set out a representation of a form, a type — a ‘what’ as distinct from
the singular ‘who’, to use the distinction later drawn out by Hannah Arendt and

Adriana Cavarero and that casts the ‘what’ as a quest for the universal, the

7 C. Schmitt, Political Theology: Four Chapters on the Concept of Sovereignty (transl. G. Schwab) (1985
[1922, 1934], MIT Press), Ch.1.

8 Luther (1520), above n14, p40.

7 Cf. and for discussion, T. K. Rabb, ‘Religion and the Rise of Modern Science’ (1965) Past &
Present 31, 111-126.

80 1. Kant, “‘What is Enlichtenment?’, (1784) in 1. Kant, O» History (ed. and transl. L. W. Beck)
(1963, Macmillan), 3-10, p3.

81 Whilst the term ‘individualism’ derives from the nineteenth century, its doctrines (deemed by
Swart to be political liberalism, economic liberalism, and Romantic individualism: K. W. Swart,
“Individualism” in the Mid-Nineteenth Century (1826-1860)" (1962) Journal of the History of Ideas
23(1), 77-90, p77) have earlier roots. See R. R. Palmer, ‘Man and Citizen: Applications of
Individualism in the French Revolution’, in M. R. Konvitz and A. E. Murphy (eds.), Essays in
Political Theory presented to George H. Sabine (1972 [1948], Kennikat Press), 130-152.

82 See also C. Douzinas, ‘Human Rights, Humanism, and Desire’ (2001) Angelaki: Journal of the
Theoretical Humanities 6(3), 183-200, p188.
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anonymity of which poses a threat to the ‘who’.83 The paradox underlying the
concept of the rights of the abstract man was, then, that the structure established

for his articulation had inherent in it the seeds of his alienation.
(iii) Identity

The third strand of the idea of ‘the individual’ is that of identity, and this is about
the identification of each individual (as opposed to #he individual). Its origins can be
traced to the Romantic thought of the late-eighteenth to nineteenth centuries,
where it was born of a tension between the notions of individualism and
individuality. The Romantics, reacting to the ‘“quantitative, ‘rationalistic,’

>

‘optimistic,, and ‘democratic” elements of Enlightenment individualism,

articulated a conception of individualism which was ualitative,” ‘irrationalistic
ticulated ti f individual hich ““qualitative,” ‘irrationalistic,’

95

‘pessimistic,” and ‘aristocratic” in form.84 It praised the distinctive qualities of each
individual; Georg Simmel, describing it in terms of “the new individualism”, “the
individualism of uniqueness”,% saw it as consisting in the quest of the individual,
in the aftermath of “thorough liberation” from “the rusty chains of guild, birth
right, and church”, to “distinguish himself from other individnals” 8¢ Thus whereas
Enlightenment humanists had articulated individuation in terms of the liberation
of the individual (qua abstract man) from traditional authority, focusing on the
innate equality and universality of each (recognised) individual, Romantic

humanists articulated individuation in terms of an ideal of identity, emphasising

the unique potentiality and particularity of each individual .8’

83 H. Arendt, The Human Condition (Second Edition) (1998 [1958], University of Chicago Press);
A. Cavarero, Relating Narratives: Storytelling and Selfbood (transl. P. A. Kottman) (2000, Routledge);
A. Cavarero, Horrorism: Naming Contemporary Violence (transl. W. McCuaig) (2009 [2007], Columbia
University Press), p44-45.

84 Swart (1962), above n24, p83.

85 G. Simmel, ‘Individual and Society in Eighteenth- and Nineteenth-Century Views of Life’, in
G. Simmel, The Sociology of Georg Simmel (transl. and ed. K. H. Wolff) (1950, The Free Press), 58-
84, p81.

8 Jbid., pT8.

87 1bid., p64-69, p78. Romantic humanists envisaged a relation between this particularity and the
greater totality. See E. N. Anderson, ‘German Romanticism as an Ideology of Cultural Crisis’
(1941) Journal of the History of ldeas 2(3), 301-317; E. Troeltsch, “The Ideas of Natural Law and
Humanity in World Politics’ (1922), in O. Gierke, Natural Law and the Theory of Society 1500 to 1800
— Volume I (transl. E. Barker) (1934, Cambridge University Press), 201-222.
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1.2.2 Thinking about ‘the individual’ in the European project

From this brief account of the three strands that underpinned the articulation of
the idea of ‘the individual’ in European thought, we can draw out three stances
that we might want to consider in thinking about ‘the individual’ in the European
project. And indeed, when we turn to the literature to consider how ‘the individual’
has been thought about in this context, we find accounts dealing with questions of
the notions of individuality, individualism, and identity that emerge in the terms of
the CoE and the EU. For example, Catherine Dupré’s analysis of the place of
human dignity in the EU and in the ECHR highlights the question of individuality
(a question of what is distinctive about the individual), insofar as dignity is
conceived of in the context of European constitutionalism as being a distinctive
human quality that is shared by all.? Alexander Somek’s analysis of the way in
which the EU legal order presupposes an individualistic citizen is an argument
about the way in which EU regulatory authority appeals to a type of individualism
(involving the assertion of individual liberty and entitlement).?” And Jill Marshall’s
analysis of how human rights law relates to personal identity brings to the fore the
way in which ECHR law works to create and protect personal identity (involving

the identification and self-identification of each individual).”

The focus of this literature is on the way in which EU law and ECHR law
engage with and articulate notions of individuality, individualism, and identity, and
on what this tells us about these legal orders and their representation of ‘the
individual’. Critically, this representation is only ever that: it is about ‘the individual’
as distinct from ‘each’ ‘individual’. This makes for a space between ‘the individual’
and subjectivity itself; and the effect of this space, whether conceived of in terms

of the construction of ‘the individual’ or in terms of the effects of legal

88 C. Dupré, The Age of Dignity: Human Rights and Constitutionalism in Eunrgpe (2015, Hart Publishing).
8 A. Somek, Individualism: An essay on the authority of the European Union (2008, Oxford University
Press).

% J. Marshall, Human Rights Law and Personal Identity (2014, Routledge) and Personal Freedom: throngh
Human Rights Law? Autonomy, Identity and Integrity under the European Convention on Human Rights
(2009, Martinus Nijhoff Publishers).
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constructions of subjectivity on individual subjectivity itself has also been explored

in literature on the EU and the ECHR.%!

Alongside these questions of the formation (and effects) of ‘the individual’,
there is also a question of the origins of ‘the individual’ to consider. One of the
most notable things about the historiography of the idea of ‘the individual’ in this
respect is the extent to which the trajectory of ‘the individual’ in European thought
is cast as being borne of a narrative of the individuation of ‘the individual’ — of the
delineation (and simultaneous articulation) of ‘the individual’ — from all kinds of
normative orders and institutions.?? This process of individuation is coupled with
a problematisation of these structures of order and authority, and this is
represented in the three strands of the idea of ‘the individual’ that were noted
above. The notion of individuality (envisaging ‘the individual’ as a bearer of distinct
qualities) emphasises individuation from office; the notion of individualism
(involving an assertion of individual liberty and entitlement) emphasises
individuation from structures of traditional authority; and the notion of identity
(focusing on the identification of each individual) emphasises individuation in

terms of self-definition.

The European project, in both its EU and CoE instantiations, in many ways
exemplifies this narrative of individuation, insofar as it seeks to lift ‘the individual’
out of the order of the state. Two of the most interesting concepts that have come
to the fore in recent literature as tools to think about this are the concepts of
emancipation and justification. Floris De Witte has theorised EU law in terms of
the former. He argues that EU law can be understood, albeit not
unproblematically, “as an instrument for emancipation”®? (with ‘emancipation’

understood here as being about creating “a negative space for freedom — a space in

9% On EU law, see esp. the essays in Azoulai et al. (eds.) (2016), above nl1; P. Neuvonen, Egual
Citizenship and its Limits in EU Law: We the Burden? (2016, Hart Publishing). On ECHR law, see
esp. P. Johnson, Homosexuality and the Eunropean Court of Human Rights (2013, Routledge) and Going
to Strasbourg: An Oral History of Sexual Orientation Discrimination and the European Convention on Human
Rights (2016, Oxford University Press).

2 See, e.g., L. Siedentop, Inventing the Individual: The Origins of Western Liberalism (2015, Penguin);
W. Ullmann, The Individual and Society in the Middle Ages (1967 [1966], Methuen & Co Ltd.).

93 F. de Witte, ‘Emancipation Through Law?’, in Azoulai et al. (eds.) (2016), above n1, 15-33, p21.
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which choices can be internalised privately and freely expressed or acted upon
publically without the risk of domination”?#). There are three reasons, he suggests,
for this. Firstly, EU law “amplifies the capacity of individual citizens to publically
realise their private aspirations and ambitions”.?> Through the free movement
provisions, in particular, EU law “[makes] available to citizens not only choices
that exist on the territory of her own State, but also those available in 27 other
States”;¢ and it accordingly “allows citizens to vault over normative,
administrative, economic or cultural values imposed within their own State”.%”
Secondly, it “[includes] more citizens in the conditions that allow for
emancipation”® by ‘“[guaranteeing] the availability of positive rights...to an
increasing number of individuals”.” In particular, “the obligation of non-
discrimination based on nationality can be understood as a process of gradual
inclusion of non-nationals within domestic structures of positive rights”.100
Thirdly, it “problematises the domination that results from a source that the nation
State cannot tackle: the nation State itself”.1"1 More specifically, it problematises
the nation state’s limited “conception of the individual as being first and foremost

a national’ 102

None of this is without problem, as De Witte goes on to show. He argues
that the norms and dynamics that can be taken as an expression of emancipation
at the EU level also carry the potential to destabilise emancipatory projects and
institutions at the national level, and that the account of the emancipatory potential
and project of EU law does not sufficiently engage with (and in fact “glosses over”)
“the structures of domination that the EU itself perpetuates”.19® But setting aside
the critique of this account, and focusing instead on the vision that is elaborated

in its terms, what is highlighted is the way in which EU law enables the individual

% Ibid., p20.
% Ibid., p21.
% Ibid., p21.
97 Ibid., p22.
% Ibid., p23.
% Ibid., p21.
100 Jhid,, p23.
01 Ihid,, p25.
192 Jhid,, p27.
105 Jhid,, p21.
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to conceive of herself as apart from her home’ state: something which enables a
form of self-realisation (the realisation of “innermost and private aspirations and
desires”1%4) and a form of self-articulation (the articulation of ‘this is who I am’).
EU law, on this account, presupposes that the individual may not find and realise
herself within her state, and it enables her to look elsewhere. In so doing it “aims
to allow the individual to live a life that more closely realizes his or her idea of
‘self”.105 And to the extent that the dialogical processes of self-realisation and self-
articulation that are implied here occur in relation to and against the backdrop of
the individual’s ‘home’ state, we can read De Witte’s reconstruction of EU law as
an account of EU law’s vision of individuation: as an account of the way in which

EU law envisages itself as lifting the individual up and out of her state.

Turning next to the ECHR, as “the cornerstone” of the CoE, 1% we see that
this, too, involves a problematisation of the relationship between ‘the individual’
and the state, being produced as it was of a theory which located “future salvation
in restoring the primacy of the individual against the over powerful state, in
establishing civil and political freedom, and in restoring and safeguarding
democracy”.17 The way in which individuation has been most notably theorised
in this context is in terms of justification, with the ECHR being taken to be a part
of a “culture of justification”. That term was coined by Etienne Mureinik!?® and it
is now claimed by Moshe Cohen-Eliya and Iddo Porat to depict an “emerging
global legal culture”!? in which the state must justify its action to the individual.
Kai Méller defines it more precisely: “in a culture of justification ## is the role of the

courts to ensure that every act of the state that affects a person is substantively justifiable to him

104 Jbid., p22.

105 F. de Witte, ‘Integrating the Subject: Narratives of Emancipation in Regionalism’ (2019) The
European Journal of International Law 30(1), 257-278, p267.

106 This is how it is described by the CoE: https://www.coe.int/en/web/human-rights-
convention (last accessed 19 July 2019).

107 A, W. Brian Simpson, Human Rights and the End of Empire: Britain and the Genesis of the European
Convention (2001, Oxford University Press), p157.

108 F, Mureinik, ‘A bridge to where? Introducing the Interim Bill of Rights’ (1994) 10 South African
Journal of Human Rights, 31-48.

109 M. Cohen-Eliya and 1. Porat, Proportionality and Constitutional Culture (2013, Cambridge
University Press), p7.
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or her” 110 The related right to justification “expresses the same idea in moral terms;
it insists that every citizen has a mworal and, ideally, constitutional right to the kind of

justification envisaged by the culture of justification”. 1

Cohen-Eliya and Porat argue that a culture of justification is fostered by the
following principal characteristics of post-War “Western constitutional systems”:
“a broad conception of rights; a constitutional interpretation approach that
emphasizes fundamental principles and values rather than text; few barriers to
substantive review; and no legal ‘black holes’ (areas and actions with respect to
which the government is not required to provide justification)”.’? The most
critical feature of a culture of justification, however — the one that springs from it
and “epitomizes” it!!? — is its doctrine of proportionality, which “basically
[requires] that any interference with rights be justified by not being

disproportionate”. 114

The ECtHR relies heavily on the doctrine of proportionality in its
reasoning;!!> and it forms part of the culture of justification in this sense. The
position that is accorded to the individual in this regard has been brought out most
clearly by Méller in his analysis of the moral basis of the culture of justification.
Drawing on Rainer Forst’s analysis of human beings as justificatory beings (as
beings with a basic right to justification), and Mattias Kumm’s analysis of
reasonable disagreement, Moller argues that the moral basis of the culture of
justification lies in the fundamental status of every person as “a justificatory agent”
(“as an agent who has a right to justification”).!16 Moller argues that it follows from
this status that any act on the part of the state that burdens the individual must be

substantively justifiable to him or her as a “reasonable” act.!'” This right to

110 K. Moller, ‘Justifying the culture of justification’ (forthcoming, 2019) International Journal of
Constitutional Law, pl.

1 Thid., p1.

112 Cohen-Eliya and Porat (2013), above n52, p7-8, Ch.6.

U3 Thid., p7.

14 Jbid., p2.

115 See K. Moller, The Global Model of Constitutional Rights (2012, Oxford University Press), esp.
Ch.7. Cohen-Eliya and Porat argue that it has been one of the most influential courts in the global
spread of the doctrine: Cohen-Eliya and Porat (2013), above n52, p10-14.

116 Méller (forthcoming, 2019), above n53, p10 et seq., p18.

17 [bid., p14, and p10-14.
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justification is, furthermore, judicially protected: “every person has the right to

challenge any act or policy that imposes a burden on [him or her]”.118

Moller’s analysis of the conception of the person that underlies the culture
of justification in this way (and that, Méller argues, supplies its moral basis) points
towards something significant about individuation in European human rights law.
For it cannot only be that the relationship between the conception of the person
at issue here and the right to justification works in one direction, such that the
conception of the person as a justificatory agent is what gives rise to the right to
justification at all. The relationship must be more reflexive and fluid than this.!?
This is not least because the act of addressing someone as having a right to
justification — an act of addressing which precedes but is not wholly separable from
the act of justifying itself — involves an assumption that the addressee is capable of
challenging what is being done or said. The act of addressing is, in this way, an act
of seeing, and an act of constituting the addressee as such: as a singular individual
to whom justification is owed by the state. Justification is not only, then, about
accounting for the exercise of state power in terms of the individual. It also implies
the delineation and articulation of the individual as against and in relation to state
power. In other words, it is also about individuation. We accordingly arrive at a
way of understanding its apparent significance in European human rights law from
the perspective of the ECHR itself — a Convention which, it will be recalled, is in
part about “restoring the primacy of the individual against the over powerful

state”. 120
1.2.3 From the idea of ‘the individual’ to an order of individuation

The European project has not only been taken to set out a vision of individuation
(involving the delineation — and simultaneous articulation — of ‘the individual’ from
structures of order) in this way. It also challenges the notion of individuation by

instating the individual that it elevates out of the order of the state as the organising

18 Jbid., p14.

119 On the reflexive nature of the constitution of the subject see J. Butler, Giving an Account of
Oneself (2005, Fordham University Press), Ch.1.

120 Simpson (2001), above n50, p157.

52



principle of a new vision of order: the European order. The EU and the CoE form
two sides of the same post-War ‘Buropean order’ in this sense, but the way in
which ‘the individual’ is presented as the organising principle in each case is

different.

In the case of the ECHR, ‘the individual’ is conceived of as the end source
of value and as the objective of its vision. As the ECtHR now emphasises,
therefore, “[tlhe object and purpose of the Convention” is “as an instrument for
the protection of individual human beings”,'?! and its “very essence...is respect
for human dignity and human freedom”.122 In the case of the EU, by contrast, ‘the
individual’ is envisaged in terms wholly delineated by and consonant with the
vision of EU integration articulated through EU law.!23 Thus ‘the individual’ in the
EU legal order is an individual placed into the terms of the EU; or, to put it
differently, EU law’s way of envisaging and representing ‘the individual’ is formed
by, and extends only as far as, the vision of the activities with which it engages.
This makes for an episodic representation of ‘the individual’ — a vision that cuts
across and invokes only particular life stages, at particular times, under particular
conditions, and in particular contexts — which explains why much of the
scholarship on ‘the individual’ in EU law takes as its starting point specific
categories (such as of the citizen and the worker).1?* And if this episodic
representation nevertheless derives a coherence from a distinctive “EU legal
persona” that underpins it — a normative and normalising vision “used to make

sense of EU law”’1%5 — then the fact that this is a ‘persona’ at all (a term which has

121 B.g., 32541/08 and 43441/08, Svinarenko and Slyadnev v Russia (2014), para.118.

122 E.g., 2346/02, Pretty v UK (2002), pata.G4.

123 It was to this end of integration that ‘the individual’ was not only granted a position within the
EU legal order but was also accorded agency to operate within that order: C-26/62, 1Van Gend en
Loos v Administratie der Belastingen (1963) ECLLI:EU:C:1963:1.

124 This happens even with respect to specific categories. E.g., the definition of ‘child’ in EU law
fluctuates depending on the area of law and policy: H. Stalford, Children and the Eurgpean Union:
Rights, Welfare and Acconntability (2012, Hart Publishing), p25. As a general point, it does not follow,
of course, that reference to categories in itself makes for an episodic account. In ECHR law, for
example, I have argued that it is possible to draw out an account of how the self is imagined from
the construction of the category of the child in “The Child in European Human Rights Law’
(2018) Modern Law Review 81(3), 452-479.

125 . Chalmers, “The Persona of EU Law’, in Azoulai et al. (eds.) (2016), above n1, 89-108, p93.
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its origins in the ‘mask’'%0) serves as a reminder of the difficulty in ascertaining the

nature of the vision of ‘the individual’ now relocated beneath it.

This conceptualisation of ‘the individual’ as placed into the terms of the
EU has been most recently affirmed by the Charter of Fundamental Rights of the
EU (EUCFR), which stipulates, in its Preamble, that ‘the Union...places the
individual at the heart of its activities, by establishing the citizenship of the Union
and by creating an area of freedom, security and justice’.!?” It is worth noting in
this respect that there is a degree of interaction between the ways in which the EU
legal order and the ECHR legal order conceive of ‘the individual’ expressed here,
because the idea of ‘the individual’ that emerges from the EUCFR to guide EU
law is shared and primarily shaped by the ECHR.1?8 At the same time, however,
EU fundamental rights law has a very different scope and nature to ECHR law. It
is limited to the EU legal order,!? and so even if it takes on certain qualities of
ECHR law, it can only be fully understood in reference to the vision of EU law
around which it is constituted.!®® This makes for a difference between the idea of
‘the individual’ that is articulated in EU law and that which is articulated in the
context of ECHR law that can be quite simply put. In the case of the EU, ‘the
individual’ is conceived of as being placed into the terms of the EU and as forming
part of a legal order that is oriented towards integration. The EU legal order is, in
this way, azn order of integration. In the case of the CoE, the ECHR is conceived of as
existing for ‘the individual’. The form of legal order constructed here is an order
that is built around ‘the individual’ and the problematisation of the relationship
between the state and ‘the individual’. It is an order of individuation: an order that is

constituted upon and structured by ‘the individual’.

126 See further Ch.2, part 2.3.1.

127 EUCFR, Preamble para.2.

128 This is due to Article 52(3) EUCFR.

129 The EUCFR only applies to the EU institutions and bodies and to the Member States when
they are implementing, derogating from, or acting in the scope of EU law. Outside the scope of
EU law, fundamental rights are guaranteed by national constitutions and by the ECHR — both of
which inform the interpretation of the EUCFR when it actually applies in the first place.

130 See D. Chalmers and S. Trotter, ‘Fundamental Rights and Legal Wrongs: The Two Sides of
the Same EU Coin’ (2016) European Law Journal 22(1), 9-39.
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Although both sides of the post-War European order conceive of ‘the
individual’ as an organising principle then, they do so in quite different ways. The
ECHR legal order presents itself as an order that is based on and exists for ‘the
individual’. This renders its interaction with and conception of ‘the individual’
different from projects of regional integration, like the EU, which necessarily imply
some conception of their subject (and one that is inseparable from the project of
regional integration itself).!3! It also renders its notion of ‘the individual’ different
from those of the post-War national constitutional orders that have forefronted a
conception of ‘the individual’ in their specific national contexts.'3? And not only is
the ECHR legal order distinctive among legal orders in this way. It is also
distinctive from the perspective of the history of the idea of ‘the individual’. For
whereas that history is underpinned by a narrative of individuation from order, the
ECHR legal order is generated upon a vision of individuation. It constitutes an
order of individuation: an order that is constituted upon and structured by ‘the

individual’.
1.3 Order

The question that we need to think about, then, is the question of what it means
to think about the ECHR legal order as an order of individuation. To do this, we
need to think about the concept of order itself; and to this end, this section
examines two types of order that have been central in European thought and
history and that developed alongside the idea of ‘the individual’. These are the
orders of incorporation and association. The order of incorporation is based on a
form of enclosure (a term which alludes to the articulation of the boundaries that
any form of order requires) and it is governed by an ethos of stability (which is
often taken to entail permanence of place — the stability for the individual of

remaining in a place, and the stability, for the order, of the individual’s so

131 On which see De Witte (2019), above n48.

132 B.g., Article 66 of the French Constitution describes the judicial authority as “the guardian of
individual freedom” (//a] gardienne de la liberté individuelle), whilst the Italian Constitutional Court
has conceived of the Italian legal order as being “orientated towards recognising the fundamental
value of the person as an individual” (orientato a riconoscere valore fondamentale alla persona come
individuo). (Judgment 118/1996 (Italian Constitutional Court), para.5).
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remaining) (7.3.7). The order of association is based on a practice of cooperation
(which is about acting together to some end) and it is governed by an ethos of
sociality (which is about the norms of relating between members) (7.3.2). My
suggestion is going to be that the order of individuation represented in European
human rights law constitutes a third type of order that draws on the traditions of
the orders of incorporation and association. The focus of this section, however, is
on the way in which each order is inseparable from the mode of being that it
presupposes and expresses: an inseparability, I suggest, that leads us to a

conception of order as lived (7.3.3).
1.3.1 Orders of incorporation

Obur first form of order is the order of incorporation, the defining feature of which
is that it intertwines a form of enclosure with an ethos of stability. The terms
‘enclosure’ and ‘stability’ require immediate specification. The term ‘enclosure’
alludes to the articulation of the boundaries that any form of order requires. These
boundaries are not only spatial; as Hans Lindahl has emphasised, in his analysis of
legal orders, the boundaries of an order are also temporal, material, and
subjective.!3> What is distinctive about enclosure in an order of incorporation is
both its extent and its coincidence with the notion of incorporation. We see this
most strikingly where enclosure emerges in the process of the formation of some
body and represents the moment of incorporation itself. In ancient Rome and
Greece, for example, the enclosure of the hearth, which contained a sacred fire,
was at the same time the constitution of the family.!3* This was because the sacred
fire “represented the ancestors; it was the providence of a family, and had nothing
in common with the fire of a neighbouring family, which was another
providence”.13> Those around it were bound, by its existence, to their ancestors;

and at the same time, the fire constituted all those outside this realm as strangers.!3

133 H. Lindahl, Fault Lines of Globalization: 1 egal Order and the Politics of A-Legality (2013, Oxford
University Press), Ch.1.

134 F. de Coulanges, The Ancient City: A Study on the Religion, Laws, and Institutions of Greece and Rome
(1916 [1864], Simkin), p45-46.

135 1bid., p45.

136 [bid., p45.
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The enclosed sacred hearth was accordingly not only an expression of the single
body of the family, but it was also the moment, the reason, and the ethic of its

incorporation.

The second term, ‘stability’, is about the ethos of stability that the enclosure
in an order of incorporation is bound up with. This is often taken to entail
permanence of place — the stability for the individual of remaining in a place, and
the stability, for the order, of the individual’s so remaining. This interpretation of
stability and of its relationship with enclosure dates back to and is typified by the
form of monasticism that was established under the Rule of St. Benedict (‘the
Rule’) in the sixth century and that went on to become the most significant
monastic Rule in European history.!?” We will examine this model of monasticism
here in order to further understand the incorporation that it exemplifies and to

focus our discussion of the notion of the order of incorporation itself.

At the core of the Benedictine model of monasticism is a particularly
stringent vision of enclosure, involving a “completely self-contained and self-
sufficient” monastery.'¥® The monastery envisaged in the Rule is one in which
“everything necessary — in other words, water, the mill, the garden and the various
crafts practised” is to be, “[i]f possible”, contained within it, “so that the monks
do not need to go wandering outside for that is not at all good for their souls”.13
Any form of exit from the monastery is thoroughly discouraged, and if the monks
have to go outside their monastery, they are to keep quiet about what they have

seen upon their return.!40

137 Gregory the Great, upon his consecration as Pope, strengthened the Benedictine model as a
model for monasteries, and Charlemagne, in keeping with his more general quest for uniformity,
imposed it as the common code for monasteries across the Empire. See e.g. H. B. Workman, The
Evolution of the Monastic Ideal: From the Earliest Times down to the Coming of the Friars — A Second Chapter
in the History of Christian Renunciation (1913, Chatles H. Kelly), p170; D. Knowles, From Pachomins
to Ignatius: A Study in the Constitutional History of the Religious Orders (1966, Clarendon Press), p7-9.
138 G. Moothouse, Against All Reason (1969, The Trinity Press), p24.

139 St. Benedict, The Rule of St Benedict (transl. C. White) (2008 [c.540], Penguin Books) [hereafter,
RSB], Ch.66. This total nature of the Benedictine enclosure was later famously depicted in the
Plan of St Gall (c.820). See http://www.stgallplan.org/en/index plan.html (last accessed 19 July
2019).

140 RSB, Ch.67.
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This makes for a strict division between life within the monastery and the
wortld outside the monastery. The gate of the monastery symbolises this division.
It represents not only a threshold thatleads to a physical and mental “relocation”!41
and a change in status!# but it is also taken to convey an unimaginable distance
“between two modes of being” — between “two worlds”.43 The world that lies
beyond the gate is cast as a potential pollutant of the monastic order itself; and the
constitution of the outside world as such further reinforces the internal
organisation of order.!* Even visitors to the monastery, welcome as they may
be,!#> are kept at some distance to minimise disruption.!4® The Benedictine

enclosure depends, in this way, on the exclusion of the outside world.

This vision of enclosure is coupled with an ethos of stability, the origins of
which lie in the vow of stability (stabilitas), which commands a series of
commitments to the way of life of the monastic community, to remain within the
monastery until death, to the maintenance of the stability of the community, and
to the authority of the monastery as established by the abbot. The extent of this
commitment is reflected in the sense that stability itself is a way of life; “[t|he
workshop” in which the monk is to perform his life and task is “the enclosure of
the monastery and stability in the community”.'47 Stabilitas thus supplies the ethos
of the Benedictine life, in that it functions to support and structure the mode of
being of its order. This mode of being is a mode of common being: a mode of
being that is characterised by homogeneity and simultaneity. All activities — such
as eating, working, praying, and sleeping — are to occur in this way; and they derive
the dignity granted to them in the Rule from the fact of being done in common.

More than this, the Benedictine idea of order implies that it ought to be possible

141 A. Sennis, ‘Narrating Places: Memory and Space in Medieval Monasteries’, in W. Davies, G.
Halsall, and A. Reynolds (eds.), People and Space in the Middle Ages, 300-1300 (2006, Brepols
Publishers), 275-294, p278.

142 This ultimately underlies the vow of conversion of life.

143 See, on this notion of ‘threshold’, M. Eliade, The Sacred and the Profane: The Nature of Religion
(transl. W.R. Trask) (1950, Harcourt, Brace & Wotld Inc.), p25.

144 This 1s the nature of the concept of pollution: see M. Douglas, Purity and Danger: An analysis of
concepts of pollution and taboo (1966, Routledge & Kegan Paul Ltd.).

145 RSB, Ch.53.

146 RSB, Chs.53, 61.

147 RSB, Ch.4.
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to look at the monastery and see everything moving in common.!#8 To realise this,
the monks are not to be distinguishable from each other. They shed their identity
and individuality upon admission to the monastery;!#’ thereafter, each holds only
the status of monk.150 The ethos of stability that lies at the origin of this form of
uniformity functions, in this way, to secure common being, which is the mode of

being of the order of incorporation.
1.3.2 Orders of association

Whereas an order of incorporation is based on a form of enclosure and is governed
by an ethos of stability, an order of association is based on a practice of
cooperation and is governed by an ethos of sociality. An order of association will,
of course, have its own notions of enclosure and stability too; as was noted above,
any form of order requires an articulation of boundaries and it must also be
stabilised as an order. The critical difference between an order of incorporation
and an order of association is, then, this: whereas an order of incorporation is
defined by the way in which it constructs and relates its visions of enclosure and
stability, an order of association is defined by the way in which it constructs and

relates its visions of cooperation and sociality.

In an order of association, the notion of a practice of cooperation alludes
to three things: to the teleological nature of cooperation (the way in which a
practice of cooperation has an objective); to those who are doing the cooperating

(and who have, apparently, an interest in cooperating); and to interpersonal ties

148 On how this is furthered by the architecture of the monastery, see W. Braunels, Monasteries of
Western Europe: The Architecture of the Orders (transl. A. Lang) (1972, Thames and Hudson Ltd.),
p10-11.

149 This renunciation of individuality and total alienation of difference is a unique feature of the
order of incorporation. Cf, e.g., structures of assimilation (where the individual comes to
resemble, or becomes a patt of, a corporation, such as the Hegelian corporation) or identification
(where the individual is to fully adopt and identify with some form, such as the Soviet &olkekz).
Such structures involve an action upon an individual, consisting in the eclipsing or changing of
individuality. See further (and respectively on assimilation and identification), G. W. F. Hegel,
Elements of the Philosophy of Right (ed. A. W. Wood; transl. H. B. Nisbet) (1991 [1820], Cambridge
University Press), p270-271; O. Kharkhordin, The Collective and the Individual in Russia: A Study of
Practices (1999, University of California Press), p75-88.

150 This equal formal status is supported by a vision of humility that is itself cast as leading to a
substantive equality. See esp. RSB, Ch.34 on “distribution according to need” (and more generally
Chs.35-37 on helping the weak).
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(which are expressed in the practice of cooperation itself). These three elements —
teleology, interest, and ties — underpin the practical quality of cooperation that
Richard Sennett has elsewhere labelled “a craft”.1> As a craft, cooperation
“requires skill”,152 and it especially requires “the skill of understanding and
responding to one another in order to act together”.13 It is this notion of action
together that is key here. For whereas ‘action together’ in the context of an order
of incorporation is about homogeneous and simultaneous action (the same action
at the same time), ‘action together’ in an order of association means action to which
each member contributes a distinctive part, the sum of which parts make for a

greater whole.

One way of thinking about this is in relation to the modern political
community, which necessarily presupposes a capacity for action together, sets out
an account of what this action looks like, and values the action itself. In fact, we
can go further than this and suggest that the order of association — an order based
on a practice of cooperation — is exemplified by the modern political community,
and, more specifically, by imaginaries of that community. This is not only insofar
as the community of citizens (cvitas) was originally understood as a practice of
association;” but insofar as the tasks that a political community must petform can
be understood through its lens. Damian Chalmers has suggested that these tasks
are fourfold. He argues that the concept of political community serves to secure
citizen trust in a political system, that it secures sacrifice on the part of citizens in
the name of the system, that it generates a type of mutual commitment (expressed

in the institution of citizenship), and that it supplies a language of public reason.'>

The notion of cooperation clearly underlies all four qualities. In relation to
trust in the political system, Chalmers argues that political community establishes

“terms of recognition”, sets out a space for resolving collective disputes, and offers

151 R. Sennett, Together: The Rituals, Pleasures and Politics of Cooperation (2013 [2012], Penguin Books),
px.

152 Thid., po.

153 Thid., px.

154 De Coulanges (1854), above n77, p177.

155 . Chalmers, ‘Political Community and EU Law’ (manuscript on file), p7-10.
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an account of the political system that encompasses its subjects.!> In relation to
sacrifice for the political system, costs are distributed within the community in a
manner that is “determined by the content and quality of the mutual commitments
[that] members owe each other” as well as by the “affective ties” that exist within
the system (between members and between subjects and the system).!57 In relation
to mutual commitment (which identifies members and their identical
entitlements), citizenship works in a way that “citizens are...presumed to have
equal access to the public sphere, public health system and public education”.158
And in relation to public reason, political community offers a language of

membership which unites its members.!?

The form of association that is depicted in this way is based on a practice
of cooperation, involving the capacity for action together and action together itself.
Chalmers argues that the vision of political community that emerges from this
involves “the interlocking of two forms of association between strangers” — one
which is about “co-existing together (communities of co-presence)” (and in which
there is a commitment to living together), and another which is about “doing
things of value together (communities of shared activity)” (and in which the
community is established on the basis of “participation in a shared activity”).1%" He
argues that it is the interaction between these two forms of association that marks
out a political community as such. But from our perspective here, we can also see
in this the distinction between an order of incorporation and an order of
association. Whereas in the case of the former, co-presence and action are about
common being — about doing things in the same way and at the same time — in the
case of the latter, co-presence and action are about being-in-common — about doing
things together. The mode of common being in an order of incorporation is
oriented towards the activity in question. The mode of being-in-common in an
order of association is, meanwhile, oriented towards being together and relating to

one another. It therefore requires bonds to be formed between members of the

156 Ibid., p7.

157 Ibid., p8.

158 Ihid., p9.

159 Tbid., p9-10.
160 Ihid, p18.
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community; and such bonds will be commonly expressed in the language of
solidarity. In an order of incorporation, by contrast, such bonds will be thin, if not
absent. Primacy is, instead, attached to the activity of the order. Hence, for
example, the emphasis that is placed in the Benedictine Rule on the dignity of the
activity and its stipulation that “measures should be taken [in the monastery] to
prevent there being an opportunity for one monk to defend another or to try to

protect him, even if they are related”. 16!

The ethos that functions to support the mode of being-in-common of an
order of association is an ethos of sociality, which is about the norms of relating
between members. It is about the manner of relating to others and of being aware
of others that is prescribed as being a part of — and a means to — the practice of
cooperation itself. In this sense, ‘sociality’ here denotes something that is at once
thinner and thicker than prevailing conceptualisations in the literature. It is thinner
in the sense that it is about ‘relating to others’ (as compared, for example, with
Marilyn Strathern’s conception of sociality “as the relational matrix which
constitutes the life of persons”1¢?) and it is thicker in the sense that it has a
normative hue (it is about a prescribed manner of being with others, as opposed,

for example, to being about the propensity for being with others as such!63).

The norms that comprise and are expressed in an ethos of sociality in this
sense may develop between members of the community as they go about their
pursuit of a project of acting together. They may also be imposed on these
members ‘in the name of” (which is to say for the sake of some conception of) the
community. The critical point is that the project of acting together is deemed to
rely for its sustenance on the maintenance of these norms. Contemporary
expressions of an ethos of sociality (as a manner of relating to others) in the

context of the modern political community include, for example, notions of

161 RSB, Ch.59.

162 M. Strathern, Presentation in the 1989 debate of the Group for Debates in Anthropological
Theory (on the motion: “The concept of society is theoretically obsolete’), in T. Ingold (ed.), Key
Debates in Anthropolegy (1996, Routledge), 50-55, p53.

163 On which see N. J. Long and H. L. Moore, ‘Introduction: Sociality’s New Directions’, in N. J.
Long and H. L. Moore (eds.), Sociality: New Directions (2013, Bergahn Books), 1-24, 9-11.
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‘civility’ (which has its roots in the classical ideal of good citizenship'%#), ‘social
integration’ (which whilst not necessarily appealing directly to the political
community is increasingly inseparable in its contemporary European usage from a
vision of what it means to be a part of, or at least to relate to, this community!%),
and ‘social behaviour’ (of the sort that we see being articulated in the context of
the regulation of ‘anti-social’ behaviour, for example!¢%). The norms of relating that
are articulated in this way — norms that, I am suggesting, set out a manner of
cooperating — are intertwined in the practice of cooperation itself; and the effect
of this is that the ethos of sociality underpins and conditions the mode of being-

in-common that is the mode of being of the order of association.
1.3.3 Order and being

What emerges most notably from this analysis of the orders of incorporation and
association is the way in which each form of order presupposes and constructs a
mode of being that is supported and structured by the ethos of the order. The
mode of being in an order of incorporation is a mode of common being, the ethos
of which is an ethos of stability; the mode of being in an order of association is a
mode of being-in-common, the ethos of which is an ethos of sociality. The
inseparability of being and order that is depicted in each case points towards the
way in which each order is lived. This notion, of /ved order, implies the possibility

of the order itself as a mode of being.!¢7 It points towards the way in which the

164 B. Davetian, Cuvility: A Cultural History (2009, University of Toronto Press), p9.

165 See esp. the following essays in in Azoulai et al. (eds.) (2016), above nl: S. Barbou des Places,
‘The Integrated Person in EU Law’, 179-202; L. Azoulai, “The European Individual as Part of
Collective Entities (Market, Family, Society)’, 203-223, p212-214; S. Coutts, ‘Union Citizenship,
Social Integration and Crime: Duties Through Crime’, 225-240.

166 B.g, in England and Wales, the Anti-social Behaviour, Crime and Policing Act 2014 (and
measures like ‘Public Spaces Protection Orders’ adopted thereunder, on which see S. Trotter,
‘Birds Behaving Badly: The Regulation of Seagulls and the Construction of Public Space’ (2019)
Journal of Law and Society 46(1), 1-28).

167 This subtly distinguishes the concept of ‘lived order’ from the ‘form of life’ concept by way of
which the relationship between life and its form has been theorised most fully in the literature.
That concept expresses an ontological notion (of the inseparability of life and its form) and a
phenomenological notion (that this form is something lived); and it has been deployed, e.g., to
depict a pattern of life (e.g., E. Spranger, Types of Men: The Psychology and Ethics of Personality (transl.
P. J .W. Pigors) (1928 [1921], Max Niemeyer Verlag)), a shared mode of being (e.g., L.
Wittgenstein, Philosophical Investigations (transl. G. E. M. Anscombe) (2001 [1953], Blackwell
Publishing), and an order that contains a life (e.g., G. Agamben, Homo Sacer: Sovereign Power and
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order itself structures — and accounts for — the life within it. If we go back and
think about our two forms of order in this sense, we can see more closely how

each one is lived in this way.

In the case of the order of incorporation, the demand exerted by the mode
of common being entails an abandonment of individual identity: a process of self-
surrender and incorporation under a Rule.198 This process — of a giving over of
identity — is instigated by the conditions that must be observed by an individual
seeking admission to the order. In the case of the Benedictine monastery, for
example, the aim of the conditions stipulated in this regard is to ensure that the
individual demonstrates perseverance and endurance: he “should not be granted
easy entry” and must be tested.!®® The process of admission is accordingly a
lengthy one. Only if “the newcomer persists in knocking and seems to endure
patiently the harsh treatment and the difficulty of entry” should he be granted entry
in the first instance, and then only to stay in the guest-house “for a few days”.170
Following this, he initially dwells in “the novices’ centre”, where he is supervised
by a senior and “told about all the difficult and harsh things that he will experience
along the road to God”; and if he nevertheless perseveres, then after two months,
he is read the Rule.!”! If he can observe it, he returns to live among the novices; if
not, he departs at this point. The process is repeated again after six months (“so
that he knows what he is letting himself in for”) and again, “[i]f he still stands
firm”, after another four months.!’2 After that, he is “received into the
community” if “he promises to observe all the rules and to obey all the commands
given to him”.17> But that admission occurs “in full awareness of the fact that the

law of the rule lays down that from that day on he is not allowed to leave the

Bare Life (transl. D. Heller-Roazen) (1998 [1995], Stanford University Press); G. Agamben, The
Highest Poverty: Monastic Rules and Form-of-Life (transl. A. Kotsko) (2013, Stanford University Press)).
168 This has its roots in the etymology of ‘abandonment’ itself. See ‘abandonment’ in the Oxford
English Dictionary (www.oed.com, last accessed 19 July 2019), and ‘abandunement’ in the Anglo-
Norman Dictionary (www.anglo-norman.net, last accessed 19 July 2019).

169 RSB, Ch.58. Perseverance and endurance remain vital in the monastery itself; see, e.g., RSB,
Ch.7.

170 RSB, Ch.58.

171 Thid.

172 Thid.

173 Ibid.
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monastery or to withdraw his neck from the yoke of the rule, which he had been
allowed to accept or reject during the extended period of reflection”.174 He
proceeds to take the vows of stability, conversion of life, and obedience. From
now on, obedience will always denote that early liberty; and the Benedictine

scheme is consequently taken to be one of “ordered liberty”.17>

Running alongside this process is a gradual elimination of individual will.
This is cast as stemming from the choice to be admitted as a monk,!7¢ which means
that what we have here is an act of will which, at the moment of its expression,
entails its renunciation; hereafter, the monk “will not even have jurisdiction over
his own body”.1”” The monk is to “renounce” his own will,!”® to “hate” his own
will,'” to “give up” his own will,'® to “guard” himself against his own will and to
avoid “loving” his own will. . .;!8 simply put, “monks should not...count their own
bodies and wills as their own”.182 Only in one sense does any form of individual
will hold, and this comes to light if, exceptionally, the monk has to be disciplined
and order in the monastery has to be restored.'® The idea of individual will re-
emerges here in that while all good is attributed to God and to the common
stability of the monastery, any bad or disobedience is attributed to the individual.184
The underpinning theory seems to be that instances of disobedience reveal that
the monk had never renounced his will in the first place. And so the monk is

disciplined and punished; and the aim is to bring this renunciation about.

The order of incorporation thus subsumes the individual within the status
of subject of its order. It creates a bounded individual, by drawing a literal and

metaphorical boundary around individual will and revoking this only in exceptional

174 Thid.

175 C. Cary-Elwes, Law, Liberty and Love: A Study in Christian Obedience — Foundation of European
Civilization (1950, Hodder & Stoughton), p94-95.

176 Or, in the case of the admission of young boys, parental choice: RSB, Ch.59.
177 RSB, Ch.58.

178 RSB, Prologue.

179 RSB, Ch.4.

180 RSB, Ch.5.

181 RSB, Ch.7.

182 RSB, Ch.33.

183 RSB, Chs.23-30, 44-46.

184 RSB, Ch.4.
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conditions. This enables the mode of common being, because in eliminating the
notion of the individual, the possibility of deviation is also eliminated.'®> The focus

then comes to be on the activity of the order.

The order of association is lived differently. There is no renunciation of
individual will comparable to that seen in an order of incorporation. Rather, the
individual is cast as committing herself to the practice of cooperation in the
community and as bearing a series of rights and duties that are associated with the
collective interest. More specifically, she is conceived of as identifying and relating
as a member of the community; and the focus of the mode of being-in-common
is on the ties that are formed between these members. Critically, from the
perspective of each individual member, the status of membership of a given order
of association is but one status. An individual may be a member of or identify with
other forms of community, status, and organisation. The idea of ‘the individual’
supplies a coherence and identity across these different statuses, which means that
unlike in an order of incorporation, where the status of the individual therein is a
total status, the status of membership in an order of association is but one face of

the individual. The different faces of the individual furthermore interact.

The practice of cooperation in an order of association accordingly relies
largely on the negotiation of difference, because although the status of member
itself entails that members are identifiable as sharing some sameness, this
identification occurs from the perspective of individual difference. Differences are
emphasised as being of equal worth and the politics is one of the recognition of
this individual worth.'® Members are required to recognise each other and their
own position in relation to these others and to the collective; and the conception
of identity that emerges is one that is about sharing. It involves shared vulnerability,
shared difference, and shared community; and this secures the mode of being-in-

common that is the mode of the order of association.

185 Thus where there is deviation, this is taken to reveal that the individual had not been fully
incorporated in the first place.

186 On which see C. Taylor, “The Politics of Recognition’, in A. Gutman (ed.), Multiculturalism:
Excamining the Politics of Recognition (1992, Princeton University Press), 25-73, p28-44.
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This is not to say, however, that the individual is necessarily read on her
own terms in an order of association. For although the order of association
presupposes a negotiation of difference as occurring within it, it primarily reads
the individual in terms of her membership of it. And so whilst the individual is
conceived of as being expressed in and as uniting all the multiple statuses that she
holds, she is typically only presented and read through the lens of her roles and
ties of membership.'8” The focus comes to be on the individual as member, and as
part of this, she is oriented towards the form of the ideal member. This means that
whilst the community of the order of association appears to preserve the status of
the individual as such, it also poses a risk of suppressing her singularity. It
emphasises individual participation, but it reads the individual as embedded for
this purpose in roles and ties of membership, to which can be attributed an ideal

form, and towards which the individual can be oriented and bound.

In both the orders of incorporation and association, then, the fate of the
individual'® is one of a comparable complexity. The mode of common being of
the order of incorporation involves a renunciation of the individual will that brings
about incorporation in the first place. It creates a bounded individual, by drawing
a literal and metaphorical boundary around individual will and revoking this only
in exceptional conditions. The mode of being-in-common of the order of
association requires the commitment of the individual to its practice of
cooperation, but at the same time it primarily presents her in the terms of her roles
and memberships. It creates a bonded individual, by binding the individual to her
roles and statuses, to which can be attributed an ideal form, and towards which

form the individual then comes to be oriented.

The inseparability of being and order that is depicted in this way points to

the notion of order as lived. What we have seen with the orders of incorporation

187 The embedding of the individual in this way is a problem of communitarian philosophies like
Maclntyre’s in which such primacy is attached to the particular role that is inhabited that “what
is good for me has to be good for one who inhabits those roles” (A. Maclntyre, After VVirtue: A
Study in Moral Theory (Second Edition) (1985, Duckworth), p220-21).

188 By this, I mean the fate of ‘the individual’ who is presupposed by each order. The order of
incorporation presupposes an individual who seeks admission to it; the order of association
presupposes an individual capable of continuing commitment to cooperation in this ordet.
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and association is not only that they set out a mode of being but that they do so in
a manner that renders this mode of being inseparable from the mode of order. The
order thus structures the life within it; and it conceives of an individual that befits
it. And what we come to, then, is this: an illustration of what it means for an order

to be lived.

1.4 Lived order

When we take the insights gained from this study of order back to our question of
European human rights law, we see the beginnings of something very interesting.
For if we start to think about the order of individuation that is constituted by the
ECHR legal order as a lived order — and as a legal order, it is, by definition, a lived
order!'® — we come to a way of analysing it and accounting for it that forefronts
the question of the mode of being that underpins a conception of order that has,
as its basis, ‘the individual’. To prepare us for such a study of European human
rights law as a lived order of individuation, this section examines in further detail
the concept of lived order itself. It does so by drawing out the main features of a
lived order as these were illustrated by our examples of incorporation and
association. I suggest that a lived order has three principal features: it is governed
by an ethos, which functions to support and structure its mode of being (7.4.7); it
is internalised by those within it (7.4.2); and it structures life by setting out a vision

of five spheres: space, time, body, wisdom, and things (7.4.3).
1.4.1 The ethos of lived order

A lived order is governed by an ethos, which functions to support and structure
the mode of being of the order. We know this from our analysis of the orders of
incorporation and association; but what these forms of order also show us is that
this ethos must have three dimensions: a local dimension (involving the place of

the order); a common dimension (involving the body of the order); and an

189 This is because a legal order necessarily presupposes and expresses a mode of being — a vision
of life — such that the order is lived. A specific expression of this lived quality in the case of a
system of human rights law would be the way in which to be at all effective it must be able to
relate to the lives and experiences of those within its jurisdiction, so that they can rely on, appeal
to, and fundamentally assume the existence of the rights set out.
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individual dimension (involving the subject of the order). To think about these
dimensions, and to see how they interact, we need to go back to our models of

incorporation and association.

The ethos that supports and structures the mode of common being of an
order of incorporation is, as was discussed above, an ethos of stability. If we return
to our example of Benedictine monasticism in this respect, we can see the way in
which three strands of stability — local, common, and individual — feature in the
Rule of St. Benedict itself and in subsequent interpretations of it. Local stability is
the strand of stability that we focused on earlier; and it emphasises permanence of
place and connotes the attachment to territory that underlies the Benedictine
enclosure more generally. But local stability does not offer a comprehensive
account of stability, as is revealed by the reality of monastic history, and, in
particular, by instances in which monastic communities have had to move or flee.
This notably occurred at the Benedictine monastery at Monte Cassino, when, forty
years after the death of St. Benedict, the Lombards destroyed his monastery and
the monks who were based there fled to Rome.!? Evidently, this movement and
subsequent reconstitution in Rome could not have been easily harmonised with a
reading of stability as local stability; and so a conception of common stability emerged,
which secures the continuity that local stability cannot guarantee. It does so by
grounding stability within the permanence and strength of the monastic

community or congregation itself.!%!

Local stability and common stability interact; thus Jean Leclercq argues that
common stability has its roots in local stability, such that “[s]|tability of place was
the expression of, and means towards, permanence in the brotherhood, in that
daily cheek-by-jowl contact in which all virtues are simultaneously forged within

the soul of the cenobite”.192 Common stability is consequently not merely the

190 J. McCann, Saint Benedict (1937, Sheed and Ward), p225.

191 Thus Butler, whilst offering a reading of stabilitas as stabilitas loci, reconciles this vision with
“extreme cases” of movement and reconstitution (as per the flight from Monte Cassino) by stating
that “in such cases stability would lie in the community holding together and re-establishing their
monastery elsewhere” (C. Butler, Benedictine Monachism: Studies in Benedictine Life and Rule (1919,
Longmans, Green and Co.), p123-124). See further McCann (1937), above n133, p144-145.

192 1 Leclercq, Aspects of Monasticism (transl. M. Dodd) (1978, Cistercian Publications), p177-178.
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expression of (and means of) the common mode of being, but also “a means of
moving towards perfection” and of bringing closer the relationship between monk,
neighbour, and God.!?? It rests upon a model of common life that is characterised
by the fact that everything is done in common: the monks are occupied by the
same tasks, simultaneously, and common stability reflects and derives from this

homogeneity and from the rhythm of the Rule that guides it.

The individual monk is incorporated into this common by the strand of
individual stability. Columba Cary-Elwes supplies the principal reading of the vow
of stability in these terms. He argues that interpretations of stabilitas as local stability
overemphasise the ‘local’; rather, the vow of stability is one of stability of
obedience, based upon individual “perseverance in the monastic state”.!%* This
reading, which centres upon the vow of obedience, derives from the weight that is
attached to motive and to ‘Godward’ will throughout the Rule more generally;!9>
what St. Benedict was seeking to do, Cary-Elwes argues, was to ensure that self-
will was fully suppressed by stabilitas, so that stabilitas “blocks up the holes by which
the fox, self-will, might escape”.1%0 And indeed, as we have seen already, within the
Rule itself it is made clear that individual will is renounced upon admission to the
monastery. Whether this truly represents the influence of Stoicism on monasticism
—and the attainment of the Stoic ideal of apatheia (“the perfect domination over all
inclinations of nature”) — as Herbert Workman suggests,!?” is more questionable,
since on many occasions in the Rule natural inclinations are suppressed only with
external assistance. The bulk of the emphasis on monks not finding things too
difficult or distressing is thus oriented towards ensuring that they have no cause to
grumble in the first place: a subtle shift, but one which does away with a Stoic
presupposition that they would not feel difficulty or distress, and replaces it with

an external protection against such feelings.!® The strand of individual stability is,

193 [bid.

194 Cary-Elwes (1950), above n118, p90.

195 [bid., p83.

196 Thid., p91.

197 Workman (1913), above n80, p37.

198 H.o, to ensure that the weekly kitchen servers can serve their brothers at the meal time
“without grumbling or hardship”, they are to receive, an hour before the meal, “a drink and some

bread” (RSB, Ch.35).
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in this way, underwritten by a fairly weak vision of human psychology. It is, after

all, a “little rule for beginners”.19

When we turn to consider the order of association, we see that the ethos
that structures its mode of being-in-common — the ethos of sociality — is similarly
composed. This ethos, as we know, is about the norms of relating between
members that are prescribed as being a part of the practice of cooperation itself.
Like the ethos of an order of incorporation, the ethos of an order of association
has three dimensions: local, common, and individual. These strands operate to
secure each other. Local sociality is about the strand of sociality that pertains to the
site of the order of association. It is about the particularity of the norms of relating
— a particularity that renders these norms ones that are bound to a specific order
of association. For example, contemporary European expressions of ‘social
integration’ — either as a point of assessment in examining an individual’s degree
of association (and therefore ‘belonging’ and connection) in a society, or as an
explicit injunction®® — reflect an ethos of local sociality in this sense. They
presuppose and express a vision of what it means to be ‘socially integrated’ in a
certain place — of what it means to relate in a specific context. And so if, for
example, “proximity to a society” is what is being assessed when the degree of an
individual’s ‘social integration’ is being examined,?! then a vision of what it means

to be proximal to a society is necessarily also being articulated too.

Local sociality is connected to common sociality in that while local sociality is
about the particularity of the norms of a given order of association,?’> common
sociality is about the manner of relating to each other (and therefore living together
and acting together) that these norms stipulate and give rise to. Appeals to civility

draw this strand of the ethos of sociality out particularly clearly,? for the notion

199 RSB, Ch.73.

200 See, e.g., in the context of EU law Barbou des Places (2016), above n108.

201 As is apparently increasingly so in EU free movement law: zbid., p185.

202 It is in this sense that I include EU law’s notion of ‘social integration’ — a notion which points
to association in the host society. The fact that this then feeds into a broader conception of the
EU legal order (an order of integration) is a separate point.

203 It also, of course, has a local dimension (on which see L. Cahoone, ‘Civic Meetings, Cultural
Meanings’, L. S. Rouner (ed.), Civility (2000, University of Notre Dame Press), 40-64).
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of civility denotes a ‘civil’ manner of behaving, relating, and conversing (and one
that derives its normative hue from the articulation of what being ‘civil’ means).204
This is what is forefronted in the French legal conception of the “minimum
requirements of life in society”, for instance — a notion that has also been specified
in terms of the “minimum requirement of social interaction that is necessary for
civility”.205 It is in these terms, for example, that the prohibition on the covering
of the face in public has been primarily justified by the French Government, which
conceives of the covering of the face in public as being contrary to the principle

of “living together” in society.20¢

The final strand of the ethos of sociality is individual sociality. 1f this appears
to be a contradiction in terms, it is simply meant to denote the way in which
individual responsibility is conceived of in relation to the ethos of sociality. This is
about the way in which the individual is conceived of as having an obligation to
contribute to the maintenance of this ethos: an obligation expressed, for example,
in the language of duties in relation to social integration,?” and in terms of notions
such as of individual social and/or civic responsibility and ‘social behaviout’.
Individual sociality locates sociality in the individual’s demonstration of an
awareness of others and in so doing it further secures the mode of being-in-

common that forefronts the bonds between members in an order of association.

The first feature of a lived order is, therefore, that it has an ethos, which
functions to support and structure the mode of being of the order. The ethos has
three dimensions: local, common, and individual. These interact to secure each

other and to govern the order.

204 See esp. T. M. Bejan, Mere Civility: Disagreement and the Limits of Toleration (2017, Harvard
University Press); Sennett (2013), above n94, p116-127; Davetian (2009), above n107; A. Bryson,
From Conrtesy to Civility: Changing Codes of Conduct in Early Modern England (1998, Clarendon Press);
P. Smith, T. L. Phillips, and R. D. King, Incivility: The Rude Stranger in Everyday Life (2010, Cambridge
University Press).

20543835/11, S.A.S. v France (2014), paras.82, 25. See further Ch.4, part 4.3.

206 Ihid., para.82. See further Ch.4, part 4.3.

207 On which see, e.g., Barbou des Places, above n108, p196.
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1.4.2 The internalisation of lived order

The second feature of a lived order is that the order is internalised by those within
it, by which I mean that it is taken in by its subjects. To return to our example of
the order of incorporation, the first sentence of the Prologue to the Rule of St.
Benedict is: “[l]isten, my son, to the master’s instructions and take them to
heart”.208 A few pages later, in the chapter describing the “kind of man the abbot
should be”, we read that he “should work into the minds of his disciples the Lord’s
commands and his teaching”.?" This language — of taking the instructions to heart
and having these instructions worked into the mind — is the language of
internalisation. More specifically, it is the language of instructions to internalise —
of instructions to take in the Rule of the order. This culminates in the expression
of the demand that the individual renounce his will*!? — a demand which paves the

way for a total internalisation of the Rule and therefore an internal alignment of

life and the order.

The Rule specifies different ways of attaining this internal alignment:
specific rules are to be read aloud regularly, for example,?!! and habits are to be
formed out of things that once entailed fear and required effort.?!> But the most
profound expression of the instruction of internalisation consists in the notion that
there is to be a closing of the gap between instruction and action — a closing which
eliminates the possibility of thought itself. This has its origins in the idea of

<

obedience that is articulated here. Obedience is to be “unhesitating”, such that
“[t|he master’s order and the disciple’s perfect fulfilment of it occur more or less
simultaneously”.?13 This requires more than proximate simultaneity between
instruction and action, however. Rather, it affects motive too. Thus the order must

be “carried out without hesitation, without delay, without apathy, without

complaint and without any answering back from the one who is unwilling”; and

208 RSB, Prologue.

209 RSB, Ch.2.

210 See part 1.3.3 above.
211 RSB, Ch.66.

212 RSB, Ch.7.

213 RSB, Ch.5.
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the monk has to obey both in his action and “in his heart”.?!4 The same instruction
is repeated elsewhere in the Rule too; in the ‘Regulations regarding the singing of
psalms’, for example, it is said: “let us stand to sing in such a way that there is no

discrepancy between our thoughts and the words we are singing”.2!5

Such an instruction to close the gap between actions and instructions and
between words and thoughts is a somewhat extreme example of an instruction to
internalise an order; and the norms of an order can, of course, be internalised in
the absence of an explicit instruction to do so. The normative and normalising
conceptions of roles articulated within the context of an order of association may
be internalised in this sense by way of a process of ‘socialisation’, for example. This
would suppose that the orientation of the individual towards a particular
conception of a given role could, over time, bring about its internalisation, such
that the norm would be experienced from within. In Freudian thought, this is the
mechanism of the Super-ego — a voice of authority and prohibition?'® — and what
it essentially denotes is the idea of the internalisation of a form which then sets to
work on the ego of the individual, by “setting up an internal authority to watch
over him, like a garrison in a conquered town”.?!7 This enables the norms of the

order to be experienced from within and without.?8

What the notion of the internalisation of lived order points to is the way in
which the order is inhabited and assumed by those within it. This is what Jonathan
Lear elsewhere describes in terms of the intelligibility that is bound up in a form

of life?!? — the notion of ‘intelligibility’ here pointing to the way in which we are

214 RSB, Ch.5.

215 RSB, Ch.19.

216 S, Freud, The Ego and the Id (1949 [1927], The Hogarth Press), Ch.3.

217 S, Freud, Civilization and its Discontents (transl. D. McLintock) (2004 [1930], Penguin), p77.

218 This example of internalisation is, evidently, of a different degree to that which we saw in the
case of the Benedictine instruction to internalise; the existence of the Super-ego as a voice of
authority arguably serves only to indicate that there remains a gap between life and the rule in this
case. But the example nevertheless points to the way in which the norms of a lived order can be
taken in, such that they are experienced from within and without.

219 eat’s argument is made about ‘forms of life’ but I think we draw on it in thinking about lived
order. On the comparison between the notions of ‘lived order’ and ‘form of life’ see above n110.
The two notions are structurally similar (both are lived); the difference is in what is being lived
(an order/a form).
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located within a form of life and our life makes sense in relation to it.??° The focus
of Lear’s analysis in this respect is on crises of intelligibility — on what happens
when intelligibility breaks down.??! He suggests that in a “loss of intelligibility.. .the
concepts and categories by which the inhabitants of a form of life have understood
themselves...cease to make sense as ways to live”.222 Where there is a breakdown
in intelligibility, things no longer make practical sense (things ‘“cease to
happen?23); moreover, the intelligibility of the self is thrown into question, for
“the possibility of constituting oneself as a certain sort of subject suddenly
becomes problematic”.??* What such breakdowns in intelligibility in a form of life
reveal is the extent to which one has “[inhabited] a way of life” in the first place.??>
They reflect the way in which the form of life has been an assumed part of one’s

existence to the extent that one’s self-understanding arises in it and is shaped by it.

If we draw these notions together — these notions of internal alighment
with an order, of socialisation and orientation to norms in an order, and of the
intelligibility that is bound up in a form of life (and, by extension, a lived order??6)
— we come to a way of understanding the internalisation of lived order that marks
it out as being about the way in which the order itself is assumed and so also is life
(and self-understanding) in relation to it. This, in turn, forefronts the structuring
function of a lived order — the way in which it structures life within it — and this

brings us to the final feature of a lived order: the structure of its vision of life.
1.4.3 The five spheres of lived order

The final insight that can be drawn from the orders of incorporation and
association is that a lived order sets out an account of space, time, body, wisdom,

and things. A lived order claims to structure these spheres; an account of these

220 J. Lear, Radical Hope: Ethics in the Face of Cultural Devastation (2006, Harvard University Press); J.
Lear, “What Is a Crisis of Intelligibility?’, in Wisdom Won from Illness: Essays in Philosophy and
Psychoanalysis (2017, Harvard University Press), 50-62.

221 'This is not necessarily consonant with a breakdown in the form of life itself: Lear (2017), 7bid.,
p51.

222 Jbid., p50-51.

223 | ear (2006), above n163, po.

224 Jbid., p44.

225 1bid., po.

226 See n162.
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spheres — which is at the same time an account of how the subject of the order
experiences these —is what structures a lived order’s vision of life. The five spheres
are necessarily intertwined; but an account of each sphere is also separately set out.
We can consider the broad contours of the ways in which these spheres are
imagined and accounted for in the orders of incorporation and association as

follows.
(i) Space

The order of incorporation conceives of space primarily in terms of the enclosure
that lies at its basis. As we saw earlier, it is this enclosure that enables the
constitution of the order of incorporation as such; and it makes for a focus on
delineating that which falls within and without the order. Once this enclosure is
secured, a form of ‘transitional space’??” emerges within it. This space is transitional
because it is a space of living that is oriented towards the objective of the order. In
the case of the Benedictine monastery, for example, life is conceived of as being
lived in the transitional space between the monk and God, with the monastery
being “a temporary point for the transition of the individual from earth to
heaven”.??8 Transitional space is a space (and temporal stage) of passage: a space
that points to a liminal stage involving the feeling of being “betwixt and between”

that is experienced as one passes from one realm to the next.??

An order of association relies on a notion of enclosure too, in the sense
that this order (like any order) must have boundaries.?*" But space is primarily
conceived of in an order of association in terms of spatial bonds (rather than spatial

boundaries), for attention is drawn in the first instance to the relations between

227 The term comes from Winnicott, who introduced it to denote the space at the border between
the infant’s body and her external reality and the space of creativity: D. W. Winnicott, “Transitional
Objects and Transitional Phenomena’ (1953), in Playing and Reality (2005 [1971], Routledge), 1-34.
228 . Melville, “The Innovational Power of Monastic Life in the Middle Ages’, in L. Bisgaard, S.
Engsbro, K. V. Jensen, and T. Nyberg (eds.), Monastic Culture: The Long Thirteenth Century — Essays
in Honor of Brian Patrick McGuire (2014, University Press of Southern Denmark), 13-31, p16.

29 V. Turner, The Ritual Process: Structure and Anti-Structure (1969, Aldine de Gruyter), p95 (note
also his argument at pl07 that this “passage quality of the religious life” represents an
“institutionalization of liminality”). See also A. Van Gennep, The Rites of Passage (transl. M. B.
Vizedom and G. L. Caftee) (1960 [1908], The University of Chicago Press).

230 On which see Lindahl (2013), above n76.
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members of the order — to the habits of the community of cooperation and the
bonds of custom and culture that characterise it (and then only distinguish it).23!
In an order of association, the practice of cooperation is conceived of as making

the place (and so defining the space) of the order.?3?
(i) Time

An order of incorporation is oriented towards the future and towards that which
is to come. The monks under the Rule of St. Benedict are accordingly conceived
of as being on a “journey to God”.?>3 This temporal orientation is underpinned by
the mode of common being (of doing things in the same way at the same time)
that transcends each monk;?* and this mode of being hinges on the demand of
simultaneity. In the Rule of St. Benedict, a rigid schedule enables this. The order
of the hour, of the day, of the night, of the week, of the month, of the season, and
of the year is accounted for; in fact, it has been argued that the Benedictine way of
‘accounting for’ “almost every moment of a monk’s life” underpinned the
establishment of modern scheduling and daily “temporal regularity” more
generally.?%> The overriding sense is that there is a proper time for everything; and
anything that falls outside this constitutes, by definition, a point of disturbance and
a source of distress.?3¢ The time of the order is, moreover, to supersede all other

categories of time. Thus in the Benedictine monastery, “the brothers should keep

231 In the context of the political community in this respect see J. Tussman, Oblgation and the Body
Politic (1960, Oxford University Press), p5 et seq.

232 See, e.g., De Coulanges (1854), above n77, p177, who draws this point out in relation to the
ancient meaning of ‘civitas’ (community of citizens) as a practice of association (as distinct from
the urbs, which was the enclosure within which this practice occurred).

233 McCann (1937), above n133, p108.

234 If this appears to carry a paradox, as Riesenberg argues — in that individual perfection demands
“corporate acts of prayer and mutual regulation” instead of individual action (P. Riesenberg,
Citizenship in the Western Tradjtion: Plato to Roussean (1992, The University of North Carolina Press),
p96) — then that view has to be qualified to take account of the fact that the idea here is that
without common being there is no perfection (qua common monk) at all.

235 E. Zerubavel, “The Benedictine Ethic and the Modern Spirit of Scheduling: on Schedules and
Social Organization’, (1980) Sociological Inguiry 50(2), 157-169, p158.

236 See esp. RSB, Ch.31, in relation to the carrying out of the duties of the cellarer: “Necessary
items should be requested and given at the proper times, so that no one is disturbed or distressed
in the house of God.”
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the rank they were assigned at the time of their entry to the monastic life” and it is

this time of entry that matters, not, for example, their age.??’

In an order of association, time is conceived of more in terms of temporal
attachment between members, by which I mean that whereas the mode of
common being in an order of incorporation is focused on the activity itself (and
simultaneity in relation to it), the mode of being-in-common in an order of
association is focused on the fact that the activity is engaged in together (through
a practice of cooperation). The sort of notions that we accordingly see being
articulated are notions of belonging and solidarity. The focus is on temporal
continuity, not least because to set up some sense of community there needs to be
a sense of narrative continuity; and the literature points to the importance of forms

of ritual and tradition in this regard.?38
(iii) Body

The order of incorporation produces a vision of a body that has been submitted
to its order. In the Rule of St. Benedict, for example, it is said that from the
moment of his admission to the monastery the monk “will [have nothing], not
even have jurisdiction over his own body”.?3? This submitted body becomes a
habituated body — a body that takes on certain habits?¥ and is bound up in a
habitual way of being. In the Benedictine monastery, humility is accordingly to be
shown by the body; thus in greeting guests, “the brothers should bow the head or

prostrate the whole body”.?#! Submission and habituation are conceived of as

237 RSB, Ch.63.

28 See e.g., Sennett (2013), above n94, p86-95; E. Hobsbawm, ‘Introduction: Inventing
Traditions’ in E. Hobsbawm and T. Ranger (eds.), The Invention of Tradition (1983, Cambridge
University Press), 1-14. See also B. Anderson, Imagined Communities: Reflections on the Origins and
Spread of Nationalism (2006 [1983, Verso).

239 RSB, Ch.58. See also Ch.33: “monks should not even count their own bodies and wills as their
own...”; and Ch.7 on rejecting bodily desire

240 See Agamben (2013), above n110, p13-16.

241 RSB, Ch53. See also Ch.7.
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enabling the incorporation of the individual body into the common (monastic)

body.242

In an order of association, a vision of what Nancy Scheper-Hughes and
Margaret Lock describe as “the three bodies” — the individual body (“understood
in the phenomenological sense of the lived experience of the body-self”), the social
body (which “[refers] to the representational uses of the body as a natural symbol
with which to think about nature, society, and culture”), and the body politic
(which “[refers] to the regulation, surveillance, and control of bodies”) —is similarly
produced.?®> An order of association has, unlike an order of incorporation, a
conception of difference, and the focus is on the contribution of each individual
to the order itself. This makes for an organological account, in which each
individual is conceived of as playing his or her part in relation to the whole.?#*
Bound up in this will necessarily be an account of what it means to be socialised
within the order, however; and a vision of ways of using the body will inevitably

be articulated as a part of that.?#>
(iv) Wisdom

In an order of incorporation, wisdom is conceived of as being located in the Rule
of the order, such that wisdom on the part of those within the order involves an
alignment of their understanding and behaviour with the Rule itself. In the case of
the Benedictine order, the abbot is the principal figure of wisdom in this regard.
Thus a criterion for his appointment is “the wisdom of his teaching”; and his “wise
management” of the monastery is cast as consisting in his observation of “[the]
rule in all things”.?4 Wisdom features as a criterion in the appointment of other

authoritative figures in the monastery too: deans should be selected “for their

242 And so in relation to “[t]hose who refuse to amend despite frequent rebuke”, the abbot must
ultimately “use the knife of amputation” by banishing the monk, “to prevent a single diseased
sheep infecting the whole flock” (RSB, Ch.28).

23 N. Scheper-Hughes and M. M. Lock, “The Mindful Body: A Prolegomenon to Future Work in
Medical Anthropology’ (1987) Medical Anthropology Quarterly 1(1), 6-41, p7.

244 See R. Sennett, Flesh and Stone: The Body and the City in Western Civilization (1994, Faber and
Faber), p23-24.

245 See M. Mauss, “Techniques of the Body (1935)’ (1973) Economy and Society 2(1), 70-88.

246 RSB, Ch.64.
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virtuous behaviour, their learning and wisdom”;?*” the cellarer should be “a man
who is wise, mature and sensible”;?#8 and the porter should be “[a] wise old
man”.?¥ For everyone else, wisdom is something to strive for?>" and to acquire

through the development of wise habits.?>!

There are three levels to the notion of wisdom that is articulated in this way:
it involves a holistic integration of understanding and behaviour that pushes it
beyond ‘intelligence’, ‘expertise’, or ‘specialisation’;?>? it constitutes a guide to the
conduct of life; and it is an evaluative concept in the sense that actions and motives
are assessed against the normative standard of good judgment that it articulates. In
an order of association, wisdom in this sense is located in the practice of
cooperation itself — and, more specifically, in the terms of its traditions and norms
—and it is conceived of as being oriented towards the wellbeing of the association.
In the same way that normative conceptions of particular roles within the order
are constructed, wisdom will also be cast as an individual virtue; but critically, its
meaning as such will be determined collectively and specifically, in accordance with

the values of the association that are represented in the ethos of sociality.?>3
(v) Things

A lived order sets out a vision of how material things are related to within it. In an
order of incorporation, things are incorporated into the order, just like the
individual is. As we saw earlier, the moment of incorporation involves a
renunciation of individual will; and at the same time, there is a renunciation of the
notion of possession. Thus in the case of the Benedictine order, there is to be no

private ownership, and this is because there is no concept of individual possession;

247 RSB, Ch.21.

248 RSB, Ch.31.

249 RSB, Ch.97.

250 RSB, Ch.73.

21 H.g., the monks are to speak few words, as is deemed befitting of the wise: RSB, Ch.7.

252 See e.g., G. Labouvie-Vief, ‘Wisdom as integrated thought: historical and developmental
perspectives’, in R. J. Sternberg (ed.), Wisdom: Its Nature, Origins, and Development (1990, Cambridge
University Press), 52-83, p77-78.

253 On the specificity of the substantive content of ‘wisdom’ in this regard, see J. E. Birren and C.
M. Svensson, ‘Wisdom in History’, in R. J. Sternberg and J. Jordan (eds.), A Handbook of Wisdom:
Psychological Perspectives (2005, Cambridge University Press), 3-31.

80



the monks are, rather, dependent on the abbot for everything.?>* The monks are
cast as relating to material things by way of their relationship with the abbot,
therefore; and need for things as independent of this relationship is conceived of
as being eradicated.?>> The governing principle is then that all material things are

the property of the monastery; and the Rule specifies rules for care of this
property.2>

In an order of association, there is no comparable renunciation of
individual will or individual property. The retention of the individual in this sense
means that there is also a retention of a notion of individual need; and the
satisfaction of this need may be conceived of as being a part of the function of the
order of association (as where the order is conceived of as having a welfare-based
function, for example). The focus, in addition, is on the contribution of the
member to the practice of cooperation and to the collective goods generated
through this practice, which makes for a way of relating to material things from

the perspective of the practice of cooperation itself.

ook

To summarise, a lived order has three principal features:

1. A lived order is governed by an ethos. This ethos functions to support and
structure the mode of being of the order, and it has three dimensions: a
local dimension (involving the place of the order); a common dimension
(involving the body of the order); and an individual dimension (involving
the subject of the order). These dimensions interact to secure each other

and to govern the order.

2. A lived order is internalised by those within it. This is to say that the order is taken
in by those within it. The effect of this is that the order is assumed by its

inhabitants, and so also is life and self-understanding in relation to it.

254 RSB, Chs.33, 54, 55, 58, 59.
255 RSB, Ch.55: to eradicate the “vice of “personal property”, the abbot is to “hand out everything

that is needed...then no one can pretend that they have need of something...”
256 RSB, Chs. 31, 32, 35, 46, 57.
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3. A lwed order structures life within it. The structure of its vision of life consists
in the way in which it delineates and sets out an account of five spheres:

space, time, body, wisdom, and things.

A study of European human rights law as a lived order of individuation must

account for these three features.
1.5 Conclusion

This chapter has set out a way of thinking about European human rights law as a
lived order of individuation: as an order that is constituted upon and structured by
a vision of ‘the individual’ and that presupposes and expresses a mode of being
such that the order is itself lived. More specifically, this chapter has shown us three
things. It has, firstly, elaborated the idea of the ECHR legal order as an order of
individuation; and in so doing, it has shown us why we might do well to think of
European human rights law in such terms. It has, secondly, shown us what it
means to think about European human rights law as an order of individuation,
which is to say that it has shown us — through an analysis of the orders of
incorporation and association — that the fundamental question must be of the
mode of being that underpins a conception of order that has, as its basis, ‘the
individual’. It has, thirdly, shown us how we might analyse European human rights
law as a lived order of individuation. A lived order, I have argued, has three main
features: it is governed by an ethos; it is internalised by those within it; and it
structures life within it by setting out a vision of space, time, body, wisdom, and
things. The next five chapters take up the challenge of analysing European human

rights law in these terms.
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— CHAPTER 2 -

Space

2.1 Introduction

With this chapter, we embark on an analysis of the ECHR legal order as a lived
order. This is an analysis of the mode of being that underpins a conception of
order that has, as its basis, ‘the individual’, and it takes up the rest of my thesis. In
the preceding chapter, in which I elaborated the conceptualisation of the ECHR
legal order as a lived order of individuation, we saw how a lived order sets out an
account of space, time, body, wisdom, and things. In this chapter, we will examine

the conception of space that is set out in European human rights law.

The chapter argues that space is conceived of in European human rights
law by reference to two visions: a vision of the sense of place of the individual,
which I describe as an idea of individual presence (2.2), and a vision of the position
of the individual — of the representation of the individual through the terms of
some role or status — which I describe as an idea of individual presentation (2.3). The
fundamental question is of how these two visions are mediated; and the argument
that I make is that although the notion of presentation carries within it the
possibility of suppressing presence, the mediation of presence and presentation
also carries a more productive potential, as it opens a space for the negotiation of

individual identity in European human rights law (2.4).
2.2 Presence

In Chapter 1, we saw much about the place that the individual holds in European
human rights law. We saw, for example, how the ECHR legal order is structured
around ‘the individual’, and we saw how the delineation of the place that is
occupied by the individual in this way has been theorised in terms of justification
of state action to the individual. But the place of the individual in European human

rights law is portrayed in the case law not only in these terms of a position within
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the ECHR legal order, but also in phenomenological terms — in terms of the sense
of place of the individual. This is captured by a vision that can best be described
as a vision of individual presence and is about the individual’s feeling of — and
articulation of — being here and at home in the world. It originates in the
individual’s sense of place, which is itself largely inseparable from the sense of
orientation (a sense which is about the individual’s ability to orient herself in the
wortld) (2.2.7). There are three elements to this notion of presence: self-image
(which is about the individual’s establishment and communication of an image of
herself), self-recognition (which is about her capacity to recognise herself), and
attachment (which is about her ability and need to attach and create meaning)
(2.2.2). These elements inform the category of the self in European human rights

law. More specifically, they are cast as enabling the individual’s articulation of her

self (2.2.3).

2.2.1 The origins of presence: the sense of place and the sense of

orientation

The vision of presence that, as we will soon come to see, emerges in European
human rights law as being about the individual’s feeling of — and articulation of —
being here and at home in the world, originates in a notion of the individual’s sense
of place. This has been elaborated most fully in cases concerning the home. The
home is cast in European human rights law as being a place that is borne of and
ought to denote feelings of security, stability, attachment, and familiarity.! It is
conceived of as grounding and framing a life, such that what is at issue when the
Article 8 right to respect for the home is at issue is not only the home that has
been built up but also the “personal security and wellbeing” that is associated with
it? and the life that has been built up in conjunction with it.> The right to respect
for the home is not only then about physical shelter but also about the sense of

being at home: it “touches upon issues of central importance to the individual’s

! See, e.g., 1870/05, Irina Smirmova v Ukraine (2016), para.93.
29063/80, Gillow v UK (19806), para.55.
3 See, e.g., 13216/05, Chiragov and Others v Armenia (2015), para.206.
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physical and moral integrity, maintenance of relationships with others and a settled

and secure place in the community”.4

The need that is conveyed in this way — the need of the individual for a
sense of place that is here bound up in the meaning of ‘home’> — is inextricably
bound up in another need too: the individual’s need to orient herself in the world.
In the literature, the development of a sense of orientation is often conceived of
as being contingent on the establishment of a sense of place;® but the two senses
thereafter work together, for just as it is necessary to have some sense of place in
order to be able to orient oneself, so it is also necessary to be able to orient oneself
in order to develop a sense of place.” This is reflected in the case law concerning
the loss or destruction of the home, in which much emphasis is placed on the
disorienting effects of losing a form of life,® of being uprooted from a form of
life,” and of having to build another life elsewhere.!? The challenge in the aftermath
of such experiences — as in the aftermath of any disorienting experience!! —is the
challenge of reorientation; and here again the sense of place and the sense of

orientation go together, the process of reorientation being not only one of

4 46577/15, Ivanova and Cherkezov v Bulgaria (2016), para.54.

5> This does not mean, however, that there is “a right to be provided with a home” under the
ECHR (27238/95, Chapman v UK (2001), para.99).

6 See, e.g., Y.-F. Tuan, Space and Place: The Perspective of Experience (1977, University of Minnesota
Press), Ch.3.

7 'This is captured by the idea that the development of the sense of orientation is dependent on
experiences of disorientation and reorientation. See, e.g., B. Jager, ‘Theorizing, Journeying,
Dwelling’, in A. Giorgi, C. T. Fischer, and E. L. Murray (eds.), Duguesne Studies in Phenomenological
Psychology: Volume 11 (1975, Duquesne University Press), 235-260; A. Buttimer, ‘Home, Reach, and
the Sense of Place’, in A. Buttimer and D. Seamon (eds.), The Human Experience of Space and Place
(1980, Croom Helm Itd.), 166-187, p170-174; Y.-F. Tuan, Landscapes of Fear (1980, Basil
Blackwell), Ch.15; R. Solnit, A Field Guide to Getting Lost (2006, Canongate Books), p14-24.

8 See, e.g., 23656/94, Ayder and Others v Turkey (2004), paras.109-110 (concerning the burning of
the applicants’ homes and possessions).

9 See, e.g., 46346/99, Noack and Others v Germany (2000, admissibility decision), para.1 (concerning
the transfer of the inhabitants of a village to a town twenty kilometres away due to an expansion
of lignite-mining operations in the area).

1023656/94, Ayder and Others v Turkey (2004), para.109 (see n8 above).

11 By ‘disorienting experience’ I mean any experience that involves a feeling of expansion or
contraction of one’s world (deriving, for example, from illness, pain, grief, loss, intrusion, or
displacement).
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reorienting oneself in the world but also of rebuilding a sense of place in the

world.12

The significance that is ascribed to the sense of orientation in European
human rights law in this way can be further seen by considering the case of Shusarev
v Russia (2010). This concerned the complaint of Mr Slyusarev about his treatment
by the police following his arrest for an assault. In particular, he complained that
the police had removed his glasses (which he needed greatly) and had failed to
return them to him for five months. He argued that this had debased his dignity
and had seriously impaired his eyesight, contrary to the prohibition on torture and

inhuman or degrading treatment or punishment set out in Article 3 ECHR.

In assessing the case, the ECtHR considered that had the glasses been
returned to Mr Slyusarev quickly, no Article 3 issue would have arisen, because the
minimum threshold of severity of ill-treatment required to bring an issue within
the scope of Article 3 would not have been met. But here, Mr Slyusarev had been
without glasses for several months; and “even if having no glasses had no
permanent effect on [his] health, he must have suffered because of it”.13 Although
Mr Slyusarev had still been able to “attend to himself, orient himself and move
around indoors”, “he could not read or write normally, and, besides that, it must
have created a lot of distress in his everyday life, and given rise to a feeling of
insecurity and helplessness”.!* The Court thus appealed to two kinds of
orientation: a notion of topographical orientation (about the capacity of Mr
Slyusarev to orient himself in physical space and to navigate his environment) and
a more ontological notion of the sense of orientation (about Mr Slyusarev’s
capacity to situate himself in the world). It was this latter notion that, the Court
implied, had been disrupted by the feelings of distress, insecurity, and helplessness
that Mr Slyusarev had experienced here. The combination of the harm that he had
experienced to his sense of place, coupled with the lack of explanation on the part

of the State — as to why Mr Slyusarev’s glasses had been taken in the first place, as

12 The challenges of reorientation in this regard are well-captured by theories of grief, e.g. T. Attig,
How We Grieve: Relearning the World (Revised Edition) (2011, Oxford University Press), Ch.4.
13.60333/00, Shusarev v Russia (2010), para.36.

14 Thid., para.36.
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to why there had been a delay in medically examining him, and as to why there had
been a delay in providing him with new glasses — led the Court to conclude that

Mr Slyusarev had been subjected to degrading treatment in violation of Article 3.

In thinking about the two kinds of orientation elaborated here, two
questions arise. The first is as to the relation between topographical orientation
and ontological orientation. Topographical orientation emphasises physicality of
being (being in physical space) and ontological orientation emphasises security of
being (sense of place), and the question that we are left with is of how these relate
to one another. If we look to other case law in this respect, what we see is that
where physical space is a concern in European human rights law, this is because
(and insofar as) it affects the individual’s sense of place. This is well-illustrated by
case law concerning physical conditions of detention, wherein the ECtHR’s central
concern is with the effect of these conditions on the detainee’s sense of place. For
example, a lack of physical space in a prison cell is conceived of as being a problem
of a lack of personal space and a problem of the effect of this on the individual’s

sense of place.’

The second question that Shusarev v Russia provokes is the question of the
extent of the sense of orientation —a question of how this sense is delineated. After
all, a sense of orientation is evidently something that is necessarily individually
constituted. We can think of all sorts of things that may well partly or wholly
constitute such a sense: relations with significant others; a state of health and bodily
integrity; relations to significant activities, work, and interests; memories and the
ability to maintain a continuous self-narrative; and the ability to delineate and
preserve a sphere of personal space would perhaps be some examples. But such
thinking only serves to reinforce the point about how unique a sense this is — and
about how potentially far-reaching it is too; and the challenge for European human
rights law lies in specifying its scope. In the following pages, we will see how it

does this.

15 On which see, e.g., 14097 /12 et al., Varga and Others v Hungary (2015).
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2.2.2 Elements of presence

There are three elements to the vision of individual presence articulated in
European human rights law: self-image, self-recognition, and attachment. These
clements are cast as enabling the sense of place and orientation of the individual,
and they also tell us something about the category of the self in European human

rights law.
(i) Self-image

The first element of individual presence in European human rights law is that of
self-image. This is about the projective and introjective needs of the individual in
establishing and communicating an image of herself. Jacques Lacan was among the
first to theorise self-image in these terms; and in his account, the first occasion of
seeing the self is integral to the process of ego-formation.!® He argued that this
occasion consists in the first time that a child sees her own image in a mirror: a
moment of identification, whereupon the child “assumes an image”.'” The
identification of the ego with its own image inaugurates the ‘mirror-phase’ and
instigates both an anticipation of future unity of self and body and a process of
realisation that one possesses the capacity to project a self-image — the culmination

of which marks the end of the ‘mirror I” and the birth of the ‘social I’.18

It is at this point of projection — the moment of the ‘social I’ — that
European human rights law becomes interested. Its paramount concern here is
with securing the capacity of the individual to project her own image. This is most
evident in instances in which there is an appropriation and a controlling of the
projected image of self of a subject. An example is Erdogan Yagiz v Turkey (2007),
which concerned the complaint of Mr Yagiz, a police doctor, that he had been
intentionally humiliated and degraded by police officers during his arrest and
subsequent detention. He had been arrested and handcuffed in public, taken in

handcuffs to his workplace and to his home, and made to sit on a chair in custody

16 J. Lacan, “The Mirror-phase as formative of the Function of the I (1968) New Left Review 1(51)
(Sept.-Oct.), 71-77.

V7 1bid., p72.

18 [bid., p75.
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for three days, blindfolded and handcuffed; and he argued that the humiliation that
he had been made to endure in this regard in front of his colleagues, neighbours,
family, and members of the public had affected him to such an extent that he had

been unable to cope and had lost his job.

In assessing this case, the ECtHR emphasised the way in which Mr Yagiz
had been “affected mentally by the treatment to which he was subjected”.!” It
considered that being made to wear the the handcuffs in public, at his workplace,
and in front of his family had “aroused in him a strong feeling of humiliation and
shame, especially in view of his professional duties” and that “[his] mental state
suffered irreversible damage as a result of the incident, and he was incapable of
coming to terms with his ordeal”.?? The humiliation that Mr Yagiz had experienced
in his own eyes had been aggravated by its public nature, and, moreover, the
Government had not provided any justification as to why the handcuffs were
needed or as to why there was a need for Mr Yagiz to be seen wearing them. The
ECtHR concluded that “in the particular context of the case, exposing [Mr Yagiz]
to public view wearing handcuffs was intended to arouse in him feelings of fear,
anguish and inferiority capable of humiliating and debasing him and possibly
breaking his moral resistance”,?! and that this had constituted degrading treatment

in breach of Article 3.

What this case highlights is the way in which self-image, both in terms of
the control over it, and in terms of the need to be able to project it, serves a
relational and communicative purpose, not least because it operates at the
boundary between ‘concealment’ and ‘exposure’ — “between what we reveal and
what we do not”.?? Self-image serves to signify a social identity; and more than
this, it represents a vital “transaction” with the world,?? involving a setting out of
self which is understood to be up for a sort of mutual engagement with the world

that is only facilitated once the stage in emotional development has been reached

1927473 /02, Erdodan Yadiz v Turkey (2007), para.45.

20 Ibid., para.45.

2 [bid., para.47.

22'T. Nagel, ‘Concealment and Exposure’ (1998) Philosophy and Public Affairs 27(1), 3-30, p4.

23 This term comes from Nussbaum’s discussion in M. Nussbaum, Upbeavals of Thought: The
Intelligence of Emotions (2001, Cambridge University Press), p78.
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in which it is realised that the world is not there to respond to one’s needs. The
fact of this interaction means that self-image involves not only the projective
qualities of the ego but also the introjective needs of the ego ideal (the vision of
the ideal self) and the Super-ego (conscience).?* The taking in from the
surrounding environment that is involved in this process of introjection could be
thought of as involving the basic form of the Lacanian ‘social I’, but it also goes
further than this. This is because its findings take the normative form of the
idealised and authoritative self-image and become the point to which the

(presently) formed self-image either aspires or from which it feels alienated.

The concern of European human rights law in cases of humiliation is that
these channels of projection and introjection are fundamentally abused in such
instances. A striking illustration of this is to be found in Bouyid v Belgium (2015), in
which the Grand Chamber held that there had been a violation of the Article 3
rights of the applicants on account of the fact that they had been slapped on their
faces by law-enforcement officers. In its reasoning, the Court elaborated the link
between Article 3 and the concept of dignity, describing “a slap inflicted by a law-
enforcement officer on an individual who is entirely under his control” as
“|constituting] a serious attack on the individual’s dignity”.?> The Court
emphasised, in particular, the effects of a slap to the face: “A slap has a
considerable impact on the person receiving it. A slap to the face affects the part
of the person’s body which expresses his individuality, manifests his social identity
and constitutes the centre of his senses — sight, speech and hearing — which are
used for communication with others.”?6 What was especially significant in this
case, therefore, was that a channel for the expression of self-image, along with
individual control of that image, was taken over; one of the key means through
which the demand for recognition can be made — by way of communication — was
violated. The sense emerging from the case law in this regard is that what is most

pernicious about the infliction of humiliation is the way in which it sets in train a

2 For a restatement of the original distinction between these, see J. Mitchell, Siblings: Sex and
Violence (2003, Polity Press), p16-17.

25 23380/09, Bouyid v Belginm (2015), para.103.

26 [bid., para.104.
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process of reducing the individual. The point has been put most starkly in cases
involving violations of Article 3 on account of humiliating strip-searches in
detention?’ and the display of defendants in ‘courtroom cages’;*® and it is this: there
comes a point where the individual is reduced to such an extent that not only does
she lack control over her self-image, but her position as a subject with a self-image

is thrown into question.?’
(i1) Self-recognition

To have a self-image presupposes that one can recognise oneself in the first place;
and this brings us to the second element of individual presence: self-recognition.
This is conceived of as presupposing a certain organisation of the self, involving
the recognition of a marginal yet fundamental state which is necessary to the
constitution of the psyche but only insofar as it is kept in check. This is the realm
of the abject — the realm theorised by Julia Kristeva in terms of that which is
expelled from the body and is subsequently experienced as alien. The expulsion is
necessary for the constitution of the body of the subject as such; but the abject
then remains at the border, as a looming and potentially revolting threat to the
subject’s identity.? It constitutes an abyss: “the locus of the subject’s generation

and the place of its potential obliteration”.3!

The capacity to recognise one’s self as such depends on an organisation of
self in which the abject is maintained at the margin. The experience of abjection,
by contrast, involves a breakdown in this organisation, and the realisation of the

possible “relation to death, to animality, and to materiality”.32 This is experienced

27 E.g., 52750/99, Lorsé and others v The Netherlands (2003); 70204 /01, Frérot v France (2007).

28 E.g., 5829/04, Khodorkovskiy v Russia (2011); 33376/07, Piruzyan v Armenia (2012).

2 See, e.g., 70204/01, Frérot v France (2007), in which Mr Frérot argued that the strip-searches in
detention made the prisoners look “like slaves or animals for sale” (para.31), and 5829/04,
Khodorkovskiy v Russia (2011), in which the ECtHR noted that Mr Khodorkovskiy’s display in a
metal cage in the courtroom “aroused in him feelings of inferiority”, and “such a harsh appearance
of judicial proceedings could lead an average observer to believe that an extremely dangerous
criminal was on trial” (para.125).

30 J. Kristeva, Powers of Horror: An Essay on Abjection (transl. L. S. Roudiez) (1982 [1980], Columbia
University Press).

31 E. Gross, “The Body of Signification’, in J. Fletcher and A. Benjamin (eds.), Abjection, Melancholia
and Love: The Work of Julia Kristeva (1990, Routledge), 80-103, p89.

32 Ihid., p89.
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as “if an Other has settled in place and stead of what will be ‘me”’,> and it is
recounted in European human rights law in terms of the elimination of the sense
of place and sense of orientation of the individual. Such total estrangement is, in
its interpretation, the experience of the “deliberate inhuman treatment causing very
serious and cruel suffering” that is torture,* whereby the mind is driven into
submission by the dominance of the experience of the body.? The self, in this way,
is possessed by pain and terror; the “fragile states” of abjection, and the

experience of the body as alien,” become fixed.

As FElaine Scarry describes it, the experience of torture involves the
obliteration of the realm of experience that the individual had beyond the body;
and all that remains is the experiencing and subjected body, in relation to which
everything becomes “an agent of pain”.3 In European human rights law, this
includes even the passage of time, due not only, and immediately, to the fear and
uncertainty induced as to what is coming next, but, in some instances, to the deep
and persisting psychological scars impressed on the victim.?? And reflected also, as
an agent of torture in the jurisprudence, has even been life itself. In Mikheyer v
Russia (2006), for example, the ill-treatment to which Mr Mikheyev was subjected
by police was of such severity that he was driven to attempt suicide: an act to which
he was not, the Court said, predisposed, and, in fact, “may require a certain

personal resolve” 40

In these cases, which address instances in which the possibility of the sense
of place and sense of orientation has been eliminated, the necessity of self-
recognition — and its underpinning self-organisation — is implied. Its breakdown

not only reveals the way in which it is necessary to be able to recognise oneself as

33 Kiristeva (1982), above n30, p10.

3 5310/71, Ireland v UK (1978), para.167; 25803/ 94, Selmouni v France (1999), para.96.

3 E.g., 42310/04, Nechipornk and Yonkalo v Ukraine (2011), para.157.

36 Kristeva (1982), above n30, p12.

37 See J. Mitchell, “Trauma, Recognition, and the Place of Language’ (1998) Diacritics 28(4), 121-
133, p125.

38 B. Scarry, The Body in Pain: The Making and Unmatking of the World (1985, Oxford University Press),
p40.

39.23178/94, Aydin v Turkey (1997), para.83.

40.77617/01, Mikbeyev v Russia (2006), para.132.
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such in order to be able to create and project a self-image. It also suggests that self-
recognition — and the underlying self-organisation — is a prerequisite for the

possibility of experiencing familiarity at all.#!
(iii) Attachment

The element of individual presence that is about attachment is about the ability
(and need) of the individual to attach and create meaning. This has been
elaborated, for instance, in the course of the development of a series of analytical
categories of isolation in detention and solitary confinement cases: ‘sensory
isolation’; total, relative, and partial ‘social isolation’; ‘removal from association’;
and ‘solitary confinement’.*> The focus of the ECtHR in relation to these
categories is on the effect of the conditions that they depict on the individual’s
sense of place and, in particular, on the way in which these forms of isolation —
which may entail such consequences as a cutting of contact with relatives, or
restricted access to information — may disable the capacity of the individual to seek
and create meaning. The ECtHR considers, in particular, that the combination of
total sensory isolation and total social isolation is so potentially destructive of the
personality that it is unjustifiable.*3 In relation to the other categories (which may
also be found to violate the ECHR), it has developed general principles which are
aimed at securing conditions conducive to the fulfilment of the individual’s need
to attach and create meaning. These principles pertain, for example, to the need
for contact with friends and family:* a need which is often cast not so much in
terms of securing its realisation in practice, but in terms of the existence of its

possibility (“the opportunity to write and to receive letters”, for example®) or,

4 This implies a connection between breakdowns in self-recognition and experience of the
uncanny (theorised by Freud as involving a specific and frightening kind of estrangement from
the familiar [S. Freud, The Uncanny (transl. D. McLintock) (2003 [1919], Penguin Books), 123-
162]). Kristeva distinguishes abjection from the uncanny, arguing that abjection more violently
rejects familiarity itself (Kristeva (1982), above n30, p5).

2 B.g., 52750/99, Lorsé and others v The Netherlands (2003); 46221/99, Ocalan v Turkey (2005);
24626/09, X v Turkey (2012); 24069/03 et al, Ocalan v Turkey (No. 2) (2014).

4 See 50901/99, Van der Ven v The Netherlands (2003), para.51.

4 E.g. 41418/04, Khoroshenko v Russia (2015).

4 See, e.g., 13590/88, Campbell v UK (1992), para.45.
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more strikingly, in terms of the individual’s responsibility to minimise the isolation

imposed on her.4

The role that is played by attachments within the vision of individual
presence comes to the fore more strongly still in the case law pertaining to the
anguish of relatives in the face of indifferent and incompetent authorities following
the disappearance of family members.#’” While European human rights law loses
the full extent of its bite in relation to an individual once that individual has died
(the prohibition on ill-treatment is not applicable to corpses, for example*$), it
recognises a relational ambit of the rights in question, and remains concerned with
surviving relatives.* VVarnava and Others v Turkey (2009) is an example. The
applicants here alleged that there had been multiple violations of the ECHR, on
account of the (still-unaccounted for) disappearance of their relatives following
their detention by Turkish military forces during the Turkish military operations in
Northern Cyprus in July and August 1974. One of their complaints was that Article
3 had been violated on the ground of the anguish and distress that they had
suffered as a result of being without news of their relatives for thirty-four years —
anguish and distress which had only been exacerbated by news reports that missing

persons had been used as guinea pigs in biochemical laboratories in Turkey.

The ECtHR began its assessment of this complaint by recounting the
applicable principles, recognising, in particular, that “[tlhe phenomenon of
disappearances imposes a particular burden on the relatives of missing persons
who are kept in ignorance of the fate of their loved ones and suffer the anguish of
uncertainty”.’ It emphasised that where it had previously found the situation of

relatives to constitute inhuman and degrading treatment, this was due to the

4 E.g., 24027/07 et al., Babar Abmad and Others v UK (2012), para.222.

47 E.g., 3013/04, Khadzhialiyev and Others v Russia (2008).

48 56760/00, Akpinar and Altun v Turkey (2007), para.82.

4 E.g., although the exercise of Article 8 ECHR rights “pertains predominantly to relationships
between living human beings, it is not excluded that these notions may extend to certain situations
after death” (40167/06, Sargsyan v Azerbaijan (2015), para.255). A restriction on an individual’s
Article 10 right to freedom of expression may also be necessitated by “[tJhe need to protect the
rights to honour of the murdered and the piety rights of their relatives” (40721/08, Faber v Hungary
(2012), para.58). See further Ch.4, part 4.4.

5016064/90 et al., Vamava and Others v Turkey (2009), para.200.
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attitudes and reactions of the authorities when the situation had been brought to
their attention. Objective factors relevant in this include: “the proximity of the
family tie, the particular circumstances of the relationship, the extent to which the
family member witnessed the events in question, and the involvement of the family
member in the attempts to obtain information about the disappeared person”.>!
Here, and applying the findings of the Grand Chamber in Cyprus v Turkey (2001),5?
the Court found that Article 3 had been violated, reasoning that “[tjhe length of
time over which the ordeal of the relatives has been dragged out and the attitude
of official indifference in face of their acute anxiety to know the fate of their close

family members discloses a situation attaining the requisite level of severity”.>3

Whilst the essence of the violation in the disappearance cases thus lies in
the indifferent attitudes of the authorities, the essence of the concern with respect
to the surviving relatives lies in the ‘anguish of uncertainty’ under which they are
made to labour. This concern derives from the recognition that their sense of
orientation and sense of place may be disrupted by uncertainty and fear as to the
fate of their relatives, the security and wellbeing of whom is, in which case, at least
partly constitutive of their own capacity to situate themselves in the world. The
focus, therefore, is on what the attachments, or the objects of those attachments,
mean to the individual before the Court, and the emphasis of European human
rights law is on setting in place means to aid the individual in managing the

disorientation that she has experienced.>*
2.2.3 The ethos of articulation

The three elements of European human rights law’s vision of individual presence
tell us not only how this notion of presence is specified. They also point us towards
an outline of the category of the self in European human rights law. More
specifically, they point us towards European human rights law’s vision of what it

means to have a sense of self, the central idea of which seems to be that the three

51 Thid.

52 25781/94, Cyprus v Turkey (2001).

5316064/90 et al., VVarnava and Others v Turkey (2009), para.202.
54 See further Ch.4, part 4.4.
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elements enable the individual’s articulation of her self. This notion of articulation
— described here as an ‘ethos’ to capture the way in which it binds the vision of
individual presence set out in European human rights law — is not only about the
articulation of one’s place in the world but also about the meaning that this holds

in relation to close othets.

The articulation of one’s place in the world is in many ways a claim to
recognition — a claim to be seen. It comes to light clearly in the case law concerning
the right to vote, which is one of the “subjective rights of participation” enshrined
in Article 3 of Protocol 1 to the ECHR.> At the core of this rightis the opportunity
to vote;> and the jurisprudence here draws out its meaning. In Scoppola v Italy (No.
3) (2012), for example, in which the applicant challenged the fact that he had been
disenfranchised following a criminal conviction, the Grand Chamber highlighted
the relevance of the fact that, under Italian law, it was possible for a convicted
person who had been disenfranchised to recover the right to vote. This meant, it
said, that the Italian system was not “excessively rigid”.>” But it also meant that the
opportunity to vote remained, albeit that it was latent and needed to be restored
to be exercised. This same reasoning underpinned Shindler v UK (2013). Mr
Shindler was a British national living in Italy. He had retained a right to vote in UK
elections for fifteen years following his emigration, but he now fell outside this and
complained that he was no longer permitted to vote. The Court, in finding that
there had been no violation of the right to vote, focused on the proportionality of
the restriction; but it also noted that if Mr Shindler returned to live in the UK his
vote would be restored. It could not be said, therefore, that the restriction impaired
the very essence of the right.58 He retained the opportunity to vote; it was simply
latent. A final example is Sitaropoulos and Giakoumoponlos v Greece (2012). The
applicants here were Greek nationals who were based in Strasbourg. They were
unable to vote from France in the Greek parliamentary elections, as the Greek

legislature had not arranged for this. They argued that this disproportionately

55.9267/81, Mathien-Mohin and Clerfayt v Belgium (1987), para.51.
5 See 24833/94, Matthews v UK (1999), paras.64-65.
57126/05, Scoppola v 1taly (No. 3) (2012), para.109.

58 19840/09, Shindler v UK (2013), para.108.
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interfered with the exercise of their right to vote, as it meant that they would have
to travel to Greece to vote. The Grand Chamber considered, however, that Article
3 of Protocol 1 did not require States to implement measures to allow expatriates
to vote from abroad, and, moreover, that the disruption that would have been
caused to the applicants’ lives by the need to travel to Greece would not have been
“disproportionate to the point of impairing the very essence of the voting rights
in question”.>? Ultimately, the applicants could have travelled; their opportunity to

vote was intact.

The essence of the significance of the opportunity to vote in these cases
lies in the notion of having a political presence expressive of one’s opinions and
beliefs.® The opportunity to vote is the opportunity to express oneself in this
regard. It involves the articulation of one’s place in the world and a corresponding
claim to have this recognised. It is an opportunity to affirm one’s presence and
ability to “orient [oneself] in political matters”: something which Mr Kiss, in A/ajos
Kiss v Hungary (2010), argued that he could still very much do, in a context in which
he had automatically lost his right to vote upon being placed under partial
guardianship.®! And it is an opportunity, too, to affirm one’s place and identity as
a participant in the political life of a society: something which Mr Aziz, in Aziz v
Cyprus (2004), argued that he had lost entirely when his registration on the electoral
roll was refused on account of his being a member of the Turkish-Cypriot

community.6?

The articulation of one’s place in the world in this way is not entirely
separable from the articulation of one’s capacity; and the significance of the latter
is reflected in cases in which the individual has been rendered powerless and unable
to articulate her presence. We have already seen something of this in the cases
discussed in relation to self-image, self-recognition, and attachment; but there is

an added dimension to it that we have not fully drawn out yet and that pertains to

59.42202/07, Sitaropoulos and Giakoumoponlos v Greece (2012), para.80.

60 See 24833/94, Matthews v UK (1999), in which “the applicant...was completely denied any
opportunity to express her opinion in the choice of the members of the European Patliament”
(para.64).

61 38832/006, Alajos Kiss v Hungary (2010), para.30.

62.69949/01, Asziz v Cyprus (2004), para.17.
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the implications for close others (namely family members) of the articulation of an
individual’s presence. Gutsanovi v Bulgaria (2013) is an example. The case concerned
a police operation at the home of the Gustanovi family to arrest Mr Gutsanov and
to search the family home in conjunction with a criminal investigation into
misappropriation of public funds. The issue before the Court was the conduct of
this operation: masked and heavily armed police had burst into the house early one
morning, while Mr Gutsanov and his wife and their two young daughters were still
asleep. The Court found that the psychological ordeal that this had involved had
constituted degrading treatment of Mrs Gutsanova and the two children, who had
been left “severely affected by the events”.> It had constituted degrading
treatment of Mr Gutsanov too, and this was bound up in the effect of his treatment
on his family: the manner of his arrest “very early in the morning, by several armed
and masked officers who forced their way in through the door of the house, and
under the frightened gaze of Mr Gutsanov’s wife and two young daughters” had
aroused in him “strong feelings of fear, anguish and powerlessness...capable of
humiliating and debasing him in his own eyes and in the eyes of his close
relatives”.%* The essence of the degradation in Mr Gutsanov’s case was, therefore,
the harm to his sense of self in regards to his sense of his capacity to protect his
family. And this same point — about the articulation of presence that is bound up
in the meaning of that presence for loved ones — has been set out elsewhere too,
such as in terms of the effect on a parent of being powetless to protect her child
and in terms of the effect on a child of the consequent “degradation of the parental
image”.% The two effects are cast as going together; and the articulation of
presence is, therefore, not only about the articulation of one’s place and capacity
in the world, but also about the articulation of a presence that in some respects
derives its meaning for the individual from the meaning that it carries for others.
The vision of presence has a reflexive quality in this sense, because it

accommodates, within its conception of one’s sense of place, not only the effect

63 34529/10, Gutsanovi v Bulgaria (2013), para.134.
04 Ibid., para.130.
6539472/07 and 39474/07, Popov v France (2012), para.101. See further Ch.5, part 5.2.1.
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of this sense of place on close others, but the effect of this effect on the individual

herself.

2.3 Presentation

Sitting alongside the vision of individual presence articulated in European human
rights law is a vision of individual presentation. This is about the position that is
ascribed to the individual in the terms of European human rights law — about the
way in which the individual is read through the lens of some social role or status
and is accordingly presented in the terms of a persona. Towards the end of the
discussion of presence above, we began to see something of European human
rights law’s account of certain roles and positions in this respect. For example,
there was a clear sense in the final cases discussed of the meaning and implications
of the ‘parental image’ for the child (something which, in turn, tells us something
about how the meaning of being a parent is constructed in European human rights
law). The following section examines in greater detail how European human rights
law envisages particular statuses and roles and how it presents the individual in the
terms of these. I suggest that the individual is always presented in European human
rights law in the terms of a persona (2.3.7). The persona has three qualities: it is
ascribed a master image; it is read in relation to a notion of collective agency; and
it is transient in nature (2.3.2). These elements are bound together by an ethos of

replaceability (2.3.3).

2.3.1 The formation of the persona

The idea of presentation originates in the persona, which, in turn, derives from the
mask: the face that is presented socially; the roles and statuses that the individual
plays.¢ Human rights law selects among representations and ascriptions to
interpret and present a picture of the individual in this way. It establishes an

account through the lens of some role, categorised life stage, or status (‘worker’,

06 See further M. Mauss, ‘A Category of the Human Mind: The Notion of Person, the Notion of
Selt” (1938), in Sociology and Psychology: Essays (transl. B. Brewster) (1979 [1950], Routledge &
Kegan Paul Ltd.), 57-94, p78-82; V. Turner, ‘Acting in Everyday Life and Everyday Life in Acting’,
in From Ritual to Theatre: The Human Seriousness of Play (1982, PA] Publications), 102-123.
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‘infant’, or ‘marriage’, for example); and to each of these categories comes to
correspond a normative and normalising vision of what it stands to represent and
entail. The account always revolves around some central activity or task, be it the
pursuit of a principle (such as the best interests of the child), a way of life (such as
a religious way of life), or an objective that has been decreed and in relation to
which all other matters in the case are construed (such as a commitment to the
protection of health). This determines the nature of the roles and statuses in

question, and, therefore, the terms of the case itself.

Each form of presentation contains a representation of associational ties: a
referential or relational element which points either to the central activity or to
some other co-participant in it. A case about a ‘parent’ is necessarily a case about
a ‘child’, a case about an ‘employer’ one about an ‘employee’, and so on. It follows
that forms of presentation only make sense in the context of their broader set and
the activity in question. The focus is on participation in a shared activity; and a
body membership is formed around this. Critically, there is no agreement on how
to frame the activity, since it necessarily means something different to each
participant; what to one person is a question of the freedom of the press and of
the publishers to publish is to another a matter of the freedom of the audience to
receive the information. Such framing ultimately becomes an exercise in legal
interpretation, and this determines the roles and statuses to be invoked and
applied. Only then does attention shift to the matter of admission to the structure
of membership thereby established — to whether there is a ‘fit’ between the persona

being invoked and that laid out by the activity itself.

What becomes highly significant, then, is the interpretive choice and
manner of framing the case: the choice to interpret someone through the lenses of
‘Ulegal immigrant’ and ‘criminal’ instead of through the lens of their family life
which is being interfered with by a deportation order;%” the choice to interpret
sadomasochism as the (public) criminal activity of assault and wounding instead

of as the (private) consensual sexual activity that those involved in it experience it

67 E.g., 23078/93, Bouchelkia v France (1997).
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to be;%8 the choice to interpret a case presented as pertaining to a hierarchical child-
parent relationship in terms of two equally autonomous and legally unrelated
adults.® The latter case (Odzievre v France (2003)) is in fact particularly interesting in

this regard, for it illustrates the extent and effect of different framings.

The case was brought by Ms Odievre, who was born anonymously in
France under the domestic law on accouchement sous X. This grants women a right
to give birth anonymously, and it has existed as a legal possibility in one form or
another since 1793. Ms Odié¢vre complained that her Article 8 ECHR rights had
been violated by the fact that her birth had been kept secret with the result that
she had been unable to obtain information (other than non-identifying) about her
origins. Although she submitted that establishing her “basic identity” was integral
to both her private life and her family life,”” the Court only approached the case in
terms of her private life, on the ground that she was seeking information about the
circumstances of her birth, and not intending to “call into question her relationship
with her adoptive parents”.”! By positing private life and family life as mutually
exclusive alternatives in this way, the Court was able to sidestep the possibility that
the information could be relevant to Ms Odievre’s relationship with her adoptive
parents.’”? Instead, it framed the case as being one of competing private life rights:
Ms Odievre’s right to knowledge of origins against her birthmother’s interest in

anonymity.

More significant, however, in terms of the formation of the persona in law,
is that the Court then proceeded to fluctuate between two positions: a framing of
the case as concerning two adults and a framing of the case as concerning a
biological parent and child. It began its analysis in terms of “the child and the
mother”, noting, for instance, the indifference that had been displayed by Ms

Odievre’s birthmother towards her,”® but it then moved on to consider that the

68 E.g., 21627/93 et al., Laskey and Others v UK (1997).

0 E.g., 42326/98, Odiévre v France (2003).

0 Ibid., para.25.

™ 1bid., para.28.

72 On which see J. Carsten, ‘Constitutive Knowledge: Tracing Trajectories of Information in New
Contexts of Relatedness’ (2007) Anthropological Quarterly 80(2), 403-426, p416.

73 42326/98, Odi¢vre v France (2003), para.44.
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private interests at stake did “not concern an adult and a child, but two adults, each
concerned with her own free will”,7# before shifting, a few paragraphs later, to
address the point that most Contracting States did not have comparable legislation
“atleast as regards the child’s permanent inability to establish parental ties with the
natural mother if she continues to keep her identity from the child she has brought
into the world”.7”> Whilst the child-parent framing enabled the Court to grasp the
issue here as being a matter of relational statuses, the two-adult framing did not;
moreover, the latter equated two unequal instances of free will, and overlooked
that Ms Odievre’s position resulted from the birthmother’s actions. Nevertheless,
it was the two-adult framing that shaped the remainder of the judgment, which
ultimately found that the interference with Ms Odievre’s right was justified in the
name of the balance that the French legislation had sought to strike between the

competing interests.

As this case demonstrates, the formation of the persona in European
human rights law involves a selection among memberships, as determined by the
construction of the activity or matter in question. This choice is, at the same time,
the legal constitution of the subject in terms of some persona; and it is in this way
that the vision of presentation here differs most greatly from other frameworks of
social presentation, the most notable of which is that set out by Erving Goffman
in The Presentation of Self in Everyday Life. While Goffman emphasises the interest of
the presenting individual in having control over the impression she gives, and,
therefore, in indirectly controlling the conduct of others in their “responsive
treatment” of her,”¢ there is no such individual control in the case of presentation
in European human rights law. The persona is, rather, formed in and by law, and
the individual is read in these terms. The choice and formation of this persona,
moreover, detracts from the reality of the multiple memberships from which to
select. And so although each account may in itself have an aura of cohesion (a
definitive activity and a definitive vision of a set of participants), that in turn belies

the extent to which the account of the individual in general is fragmented. The

74 1bid., para.44.
5 1bid., para.47.
76 B. Goftman, The Presentation of Self in Everyday Life (1990 [1959], Penguin Books), p15.
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articulation of a role or status only reflects placement in relation to one activity,
and consequently, the account of the individual supplied here is only ever partial.

It is limited by the form through which it is expressed.
2.3.2 Elements of presentation

The notion of individual presentation in European human rights law is accordingly
about the way in which the individual is read and represented in the terms of a
persona. It involves the representation of the individual through the lens of some
role, categorised life stage, or status, with the choice as to the framing of the case
being the most significant of all. The form that the persona then goes on to take
has three qualities: it sets out a vision of a master image; it relates this to a form of

collective agency; and it is transient in nature.

(i) The master image

The account of the formation of the persona already implies that expectations are
attached to the roles and statuses in question; and indeed each form of persona is
imbued with an ideal status form: a master image.”” This means that the individual
comes to be oriented, in her capacity qua whichever role or status, towards a
normative and normalising conception of this. Reference is accordingly made in
the case law to stylised conceptions of categories — to what a ‘child’ needs,’ or to
the ‘appropriate’ appearance of a ‘teacher’,” for example — with European human
rights law revealing itself here to be labouring under a certain vision of various

relationships and their accompanying statuses.

77 The term ‘master image’ here is inspired by Spanish constitutional law, where institutions are
conceived of as having their own ‘master image’ (see, e.g., Judgment 198/2012 of the Spanish
Constitutional Court, discussed below). A comparable notion of ‘master ideals’ is theorised by
Philip Selznick, who argues, in ‘Sociology and Natural Law’ (1961) Natural Law Forum 61, 84-108,
that “normative systems” (such as friendship and democracy) are systems that are governed by a
certain “master ideal”, towards the realisation of which the system is oriented. Winfried Brugger
draws on Selznick’s analysis in “The Image of the Person in the Human Rights Concept’ (1996)
Human Rights Qnarterly 18, 595-611, noting that every culture has its own “‘images’ of the human
person”, and that “these images represent ‘master ideals’ of the culture in question” (p596).

78 E.g., in visions of a child’s ‘best interests’ 41615/07, Neulinger and Shurnk v Switzerland (2010).
7 E.g., concerning religious dress: 42393/98, Dablab v Switzerland (2001, admissibility decision).
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Roles and relationships pertaining to family life are, as ever, a hotspot for
this normative orientation; and in the case law of the ECtHR concerning the
Article 8 right to respect for family life a clear vision of what ‘family life’ consists
in has been articulated. Meeting the standard of ‘family life’ is necessary to fall
within the protection of this provision. For example, between a genetic father and
his child, “mere biological kinship, without any further legal or factual elements
indicating the existence of a close personal relationship”, will not suffice to evince
a relationship of ‘family life’.8 The genetic father has rather to demonstrate his
commitment to the child; and the case law fleshes out what this looks like. For
example, in L. » The Netherlands (2004), although the genetic father had never
cohabited with his daughter and her mother, it sufficed for ‘family life’ purposes
that he had been present at her birth, and that until his relationship with the mother
had ended (sixteen months later), he had visited them “at unspecified regular
intervals, that he changed A’s nappy a few times and babysat her once or twice,
and that on several occasions he had contact with Ms. B about A.’s impaired
hearing”.8! In Schneider v Germany (2017), meanwhile, the Court did “not exclude”
the applicability of the Article 8 ‘