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©. THE JUDICIAL SYSTEM OF FASCIST ITALY

. ABSTRACT o

- The thesis glves an aceount of the main features of .

| the Judioial systen cf rasaist Italy. Inmtha‘tirst‘ohaptar.

" Pasolst "Iaw and Justice" as an adm;xturo of "new" and "o0ld"
eencéptiona, are generally disoussed, The "Jurisdiotions" of
the‘iaw‘oourts are deaafibad‘and a dotalled acoount is given .
or,vmhe Ministry of-Jﬁstioeﬁ.whioh is one of the thirteen

~ State depariments responsidle for the administration of the
law as well as leglslation in the field of legal administrat-
ion, - There follows ankanalynls‘az“the "Courts" in which both
the general scheme and the oentral features of all the Italian
judicial oaurta.lneluding,aAnhmb;r'o!,spedial courts are des-
‘eribed., The aceount of the courts is completed by a detailed
&eacriptton ef their paraonnol and prooe&ure. The term "judie-
Aial personnel” covers not only the judges but also the consil-
1at9r-{ asaeasora,clorks and prnsocutersfti all ranks,whose
'gtatus,tnnotiana and qualifiscations are fully disoussed. Pro-

oedure is desoribed in two parts, oivil and oriminal- yroeedures

The former rests now on the new Code of Civil Procedure of Ap-

ril 1,1939 and the latter on the Code of Penal Procedure of
| 1930,both of which represent new sspeots of Fascist Judicial

Justice. The seotion on so-called "Specisl Justice" which



=l
oovers mainly the 'Speqiai fribunal for the Defence of State”
for judging political offences, and the "Lsbour Courts"” in
which collestive and ;ndividuai labour disputes sre solved,
deals with the organiaation“and‘procodura of thess two sourts,
Criticism of their soundness is dealt with partly in the seot-
fon on "Iaw and Justice" and ﬁénm in those on "Jurisdictions”
anﬂ,”doﬁrﬁa". The brief "Gonclusion"™ summariges the maln fea-
tures of the Fasolst judiciary, its dissimilarities as compar-
ed with the judlolaries of Democrscies and its validity as a
aysteg,ef "ordinaxy justice®, , :

In the view of the writer, the following parts constitute
an original contribution td the know;oage»of the subjoét. The
olsssifiestlog of all the Fasolst laws in the first sectlon.
The analyaia‘of“the ielatléné bofwéon Fagolist political,econ~
omieal and sooisl doctrines and the law in the fourth seotlon,
The anniyalq of the baaie\prtnoip}aa of the Judieiary in the
~Statuto Fondamentale in the first sectlon, The detalled ac-
count of the Jurisdiefgpggér the courts, of‘thi Minlatry of

Justice, of oourts, peraonnel and procedurs,
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THE FASCIST LAW AND JUSWCE.

Mmgeolini, the "Creator of New Law "

In the Spring of 1938, while wandering round the lofty

~ corridors of the Palazvo di Giustizia in Rome, I found my-
gelf face to face with a Statue of Mussolini. The Statue

was not unusuel; the prominment position which it oocupied

is a commonplsoe feature of Italy to-day «—e. but the in-
soription caught my attention. 1 gaszed at 1t and thea pre-
&ﬁecﬁ ny notob;wk with the intention of ocopying it. Mo
gendames ptrode up,gestioulating. "No, no ™ they remon-
Birated — evidently I was not allowed to ocopy the insorip-
tion, and upon enquiry I found that this prohidbition was
based upon no rmles nor reasons. I slipped my notebook into
ny pocke$ .. tut I ocontimmed jazing at the words defore me

~ until they were imprinted on my memory. This dons, I lmrried
0ff, and having passed cut of sight, wrote down the following:-

- "Il Greamu ai m&w mnm
| | Al meo |
Il Sindscato Ra&@nah Pasoista degli
Avwoaﬁ. ?wmmwn
pcr recordare
Il Congresso Gindislo Italiano”,
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" "The érqaﬁar 0f New Law" 4n Italy is mow the Duoe,
“Massoliml, This simple Ainsaript&an_: gives, however, the
‘exaot interpretation of the legislative process in contem~
‘porary Italy. It is quite true that prior to the Fasoist
‘regime, the legislative power of the State used to be cen-
‘tred in Parlisment, ‘and the 'r'e@:lér‘ legiala.?d.vi channels
were nearly nmnu to those of a parliamnary mvcrmmt

' but, sinoe the proclamation of the I.av of Jamary 31, 1936.

" the 0ld method has bum prmtaoany put out of use, in
spite of the faot that the parliamemtary fom of the Italien
‘%vémmnc has not been abolished in mame. In practice,the
~ substantive power of leglslation hes besn transforred to the
exeoutive &amrﬂ.w and the Chamber of Deputies mow ranks as
an msmmuw!eraigﬁtﬁ Fasoist sentiment and ﬁenﬁlﬁ.w.
In the Duce's a&&rena to the samm eemmtiw Council on
“the 14th of November, 1933. ‘he- aeelare& that t&a @hw‘&cr of
‘Deputies has never beenm to his taste. For "it yrommsu
‘the plurality of wnﬂca‘& parties” that the Fesoists have
abolished, and mrwwr. "a world that they have &mks&a&* :
‘A the Chember has mow lost all 1ts essential ressons for
' mnaxioe. the maehinory itaolf wiu haw ﬁs bo ﬁssalwa 1n
“time.

‘1. Ses "Meim. Dootrine aml Institution” by Benito Musso-
iind, pp. 57-58,
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The trmterenca of the legislaw.vo function. tmm thn
legislatﬂ.'n t@ the cxeeutive. hs.s been a univerul tanaamy
of modern gowrmenm. In aearly all the tohlimrian umtu.
‘the mbata.nsiw mwm ot tho 1egislawro hava 'bun conoen-
tratoa. with no oxeeptaona. in the cxooutivu B&erowar. 11;
is rwsmua gonorally that suoh trans!orenoo is fully oon-
sintmt with thelr mlitieal &eeuﬂ.nu. or ma;y' even be mkm
au a log;loal oeuo@unoc et _the wtalimnan 1om o:! g@'nm-
ment. meretora, in many. Mo&amnal rem«. a8 1n Italy,
‘the tmsferonoo has ‘been made law:cul. w consti tutional by
pmvisicna ef thQ mnmental Laws, and the validity of these
laws 48 as pemr:tul a8 that oz ths written Genaﬁ.mﬂan o:!
the Unmited stam.l But in demooratlo states, though the
Amo ﬁm&may e:z m:xor:&ng tha 10@@1“1“ funotion to thc
Mn&str&t&vo erws u now in mn aw.lng. both the sniung
prinaiph and &c mmal meths&s o:! tma:!eronm are amrthe-
lesu d.izzcrcnt zmm tho !emar. For the &nmmﬁe atam
haw anly am'ma tkc mhanta.go of tho regulation ax higbly
mmoal mlea or lm 'by cxporw or 3peuial wmﬁ.uienem '
ﬁw a,re closoly rnat’od w tho ammnraﬁiﬂ Mparﬁmu. Mn
rwewﬁen e'.t a mmtar a&vumo in per!coting tka law hag
“bum tho main reason tar Dcmmaioa empuying mu nothea. %c

1ov 800% N&'(4) . ‘
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ultimate step of making érf\ repealing law, which i the es-
gence of legislative power, still rests with the Parliament
or the Congress itself, And those sdministrative subordi-
nates who have drafted the law are not in a position o int-
erfers, The transference in Dempcrscies is but & matter of
teohmical importance and 4t never has been mor will be a fsa-
tor that affects sdversely the substantive powers of the leg-
islative of the state. This iz however the resl difference
between the 'mtalwarian states ana the Demooracies in respect
02 the 1031&3@70 mwian. f '

© AS hes bwn noted, the transferenmce of the legislaﬁw
function in Italy was formally scknowledged by the Law of Jan-
nary 31, ms.“on*m "Royal Deorees and Exeoutive Power®. One
more Pundsmental Law, on ‘the "Powers of the Head of Govermment”,
igsued the yta‘:r'bfo!ari.gaw ho?wmr ‘to the process a "specisl
flavour" snd distinguishes 1t even more sharply from those of
the other totalitarian states. ~For the Lew of Jumary 51,1926
only QMéiaea the kwu&hq % a whole to issue Royal Deorses
when necesssry, wheress the earlisr Law granted the Duce & fres
hand in the legislation of all laws, This Zaw 1s not a promul-
gation of the gupreme Fasoist organ (the Grand Council of Fas-
oiem), 8o 1t may have a force squal to that of a constitutional
8@&1%. "It is in name,however, a mere "Law“ ungm by
the Parliement and its validity may mot exoeed that of any other
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1esisimef'g.1 Bat, in faot, 1tn tenth Amou seys that "All
provisiena conzlietlng with the prcaout lsw are repealod". As
8 result of this provisien. the &aw haa B«eomc thc firnt law
et tho Kingﬁmm, 1ts validity 13 ﬁhaa s&galuta an& its maturo
i tytn keyana t&e dtaignataon 'aanatatutioaal' - N
- m.a 1memo power msamua by the mm my be bem:e
cxrresaoa by'atating scparatuxy tho xmpartant xalc ﬁlayca by
4t 1n each of the fires legislative chamnels, in respect ot
the thru main Xinds of Pasolet legialation, o
o -ma mmmu I.awu having a cnnatitutioml xamw |
{l&vmulgnzieni sventa caratterc eestitasieaalo) are the iirnt:
typo of Mcist 1m that m be eenai&ma as mpﬂm ana
basio amang all tonan et,Italian lagiulataan. Ancer&ing to |
the law uf Dmm‘bar 14 1989. mae 1m mld euly Mar up»n ‘
tha‘mwst fandamaatal pr@bleau suah a8 thn "sueatmsien to the
cxaunﬁ “attributinn aaa »xtragativu of ﬁka @rewnﬂ aad 'emwn
ma&tﬁ.m ana funotwns az tke sm« m m cmr a! nmﬁ-
1:3* ‘and the "aynaieal aﬂa eorparaﬁrvn ergaﬂ&satiea" ctu..&1~
thw@a 1n praataa. thn Mbm %arter. prml.gatma on me &1,
198? has B0 far ‘Bom mo aaly matmm, Mrmﬂwu. 1t w
also M cxpwtea me ‘&u mum lmalaﬁon on. tho sh@n&m

1. See page (8),
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~ of the mich detested Chamber o:t mmtiu will mst prwahly
- 'be promulgeted 1n '@Ms le@.alatﬂ.vo :mm.
ALl the laws of this type ahmud be 'lc@ﬂaud"‘
c.ox. 'pmmxgatoa" only by tho &mml cmeil et Fmaiw. a.ml
~ to such pmmlwaﬁana tha m:umenwry 'mbo wd thc mper&al
’nmeﬁon are r!qniroa enly 88 a iamality. mmm en mah
yrowsc& le@slaﬁan win mant prodabdly bo hﬁ& tn tha W»
Ceil @nly. E@wwsr. the mwa m thc ereawr w this mpmo
 organ and is now by right ma ﬁ.mf& men aitw.ng 1n t:m ohair,
"His w:ul m tk&re!m&o @a mst estential faomr in the lcgis-
- latlve work et this Grand Council.,
~ 'Secondly, the Roysl mew (Bwret& Rcan) and the
aa-ea;uea Deare9-Laws (Lw Dwnﬁ) may M wm&m an an-
- other type of kho mout I»m m terms of @mmw. Mc _
*mem take up nearly acwuty or e&ghty por cwt as tha wm’
E quamaty of Fasolst legﬂ.slaw.w. m mhntmc az ‘thess ml«
e deals umally wit& tho mont Wrm% n&mm M 'eho ﬁoﬂm-
ment ‘such as #he pmvﬁ.s&am me bear uwn the 'arga&u&&m |
' aml working of tbe State amstmﬁon" 'af moai Gwomeaﬁ" |
" and "of the efminmistrative Mmotiomaries” which wers sll at .
’ am ‘time part of nnmal mrlimmtsry Iesﬂ.a&amm. l‘art&ar
legislation of this type re@ahws "the execution of W" m
" "the usge of mwm M&amng to the umﬂn" &t mlm ré~
gariing the maglamy, the jurisdiotion of thn‘uwrts ’and. the
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gusrantees of m@.atmt&a ama omcr tumﬁwuien m omt
be ramavea. mst mu 'bo ma@te& by the Paxliamam. SIS
e All the Rayal Rmreaa are ﬁ.rat prwm b,y the admin-
1stmticn. are thm subm&twl to tahs "aclibcmtim" of the
Council of Ministers, and sabsequently to the "hearinmg” of the
Counoil of State, Troughout the Frooess, thess deerees Te-
msin unaffected by vhat survives of the Perliementary machine.
ﬁm,@ac@ is fl;gru a,gaintho oiz!a_t;-! ‘etngjayi;ty.' since the Law of
Deasmber 24, 1925 wndows him vdth the abaclute power %o projome
such lesisiation md moreover %o pre'sido over the seasion 62
the two Counoils., e
| The nmrea-xmm are premma,hm and aw.mmma a.n
the sameé way, lmt auc %o the "urgeney" or “absolnte necessity”
of the }e@nlati__an. ;‘f.k_m laws may h;e‘pruent‘oa by permission of
tm"mca. to elther the Samtc or the Chamber of Deputies for
mﬁﬁeat&on. ~ The most tmmm inahma of this ‘process is the .
msrec-&aw of Smtwbar 2, 1988 on "The Eleotoral Law".

. The third kind of Emcmt law includes mainly the ordi-
nary Civil and Penal cadea (Codiod) in which little politioal
inportsnce is nomslly imvolved. e oodification of thess
laws 1s _supposed to be the main mﬁon of the Gm'hw off .
Dapatim. theugh thc amﬂa are in geneml prepared by J.em
sxporta et a "Gemiusion m- m Botom et caaw mhm&mto
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~ to the Minigtry of Justics.l " pat here, too, the Duce «xs“r:\‘ )

oises no loss power than in the legislation of ather lawu. \
e Justification of this immense power 13 again laid &om \\
in the Law of 1925 as its aixth artiole — "No Bill or mo t- |
ion may be introduced to '. olther of the héusag of rai-li@exit
without the consent of the Head of the Govaméﬁt;"’~v_;ma. ,,
Duce has alwaeys proved amgent ,&n‘ reading ov;ar‘ thone 1681.’&.'!:
lative ‘drafts word by word and in giving advice betore they |
were introduced into Parliammt for the xegistmﬁon ot n@m—u :
~ 4mal arprovsl. |
: One more type of legmlauan that balengs heu is the
so~called "Law" (Legge) which is aifferent evan in nam from
the "Charter”, "Royal Decree”, "Deoree-Law" or "coée K 'ma
"Law" 18 now the only Fsm&st lemalatun that ueewaitates a
Parlismentary approval,ss, M coursse, a mere matter of zomal-g
' ‘ity, in order to camouflage the irregularities oZ Italian log-
islation before the gazing eyes of tha-intem&ém} mmeg |
Clear illustrations of this point may Ge fse‘m'in, the:tcmigs;o:!‘
‘legislation of those meeamgly wcﬂ.ghtw lavm. Ih aehnééﬁén |
‘with the pauti@al interest, for instance, tha khree mat m-
mrmt messures on the "Powers of the Eaaa of m Gwerment" |
and or "The Grand Council of Fascism® are all legislated in !

1. sge' Chapter I.IA_I, pags (87) o
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the form of "Laws". Since these Laws have all been passed in
the reformed Parliament by a maglority ét voteu; ~tho’ "Creator"
can olaim, a8 he 1s now slaiming in the aaao of the Itallian -
demands on Frmh Tanis ana eersma, ‘that thoy are the wish
and will af we rspreamtatina of tho pwﬁlo.' With regard to
the aynucsl and aerpamtiw aynm, we will see again that the
mmmm masurm alno takn the form ot "M.wa" They are:
the Law on Wieat«s and 6@1100&*1“ Belatiem oi Labour" of
Ayril 5. 19%; the Law on "ma Eatd.@nsl 6mxmu et Corporations™
of Bamh &0, 195@; the Law en *The Emvimial @mana of Cor-
p@muve Eoontmy" st mne 18, 1%1; and m m on "The Fom~
ation and Funotion of eommt&ans" az Fedruary 6, 1934. - In
the ecomomio n@hero there u the Law on the . '%vam«nm Ap=
proval ﬁm- the Opams or mtm&m of Imstnal Plants™ of .
Jmm 18, 1933. Einau.y in respect o:: sw.tal and educat~
ional provisions there is the Law concerming the "Orgamisation
of Naternity and Chila Wouan' o2 Dmmber 10, 1925, as also
the Law oencerm.ng the "Balilla Orgs.thien for the Physical -
and Moral m;\n&na of the Ymng Rowernr. in all these mea=-
sures the Head 0f the Gowrmem has, more then ever, played
nas mrmt role a8 the “Gmatw".‘ To him mst be attritu-
ted the revodutionary refomms in the fields 0f polities and |
economics which make up the @Mmég ‘ét these "Legge", Both
in m speeches and sddresses, one oan Bee easily that these
weu—pl#ﬁnad pmzea'té and mhmaé hm long been proposed and
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‘disoussed by himself, ' Again, since the Law of December 24,
1925, a8 has already baga”n@toa.”tno power of the Iuce, par-
 tloularly over Parlismentery legislation, hes become immense.
" He not only gives his consent to whatever messures are sub-
nitted to the Qhambe: bt he s also empowered to request a .
"rcacétga b111l to be voted upon after a_ld@as_oxvtkrcg months.
And, in such a oase, -the Bill will be voted sgain by ballot,
- without o debates 3So the law suggests that the legislative
machinery of oontemporary Italy has been domesticated in the
‘household of one man and, at the same time, as Professor N.-
A+ Steiner sﬁgﬁsa in his recent valuable book on the "Govern-
ment in Fesciet Italy" (1928), the matter of sulmission, smend-
ment, discussionm on, or revoostion of a Parliamentary bill,as
s whole, implies, in fact, a “simple wave of the uce's hand”,
in which seven ﬁhe»exeeutiym‘nia&at:y or minister, who happens
to bs in oharge of that bill, has no part.

| Ths‘CQnoégﬁioﬁ éf ggg'

_ It is a long adnitted faot that a Fascist State, in-
‘apite of its feverish aotivities in polities, adheres aans
the less to the regulation of lawa or a set of fixed rules -
in the matter of administration, at times even stricter than
"a demooratic state. Such a‘aituation‘iS‘pertactxy tme in
wItaly whero not even the &éminiatratien af ﬁaatice is an ex-
ception to this rule. The laws that regulatt the administ-

ration of justice are the "Codes"” and a mmnber of~appendices”, .
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e
added as mpp:lsmentaxw legulauen or in the £om at amend-
-ymnfm to certain p:oviaienag, these. pmvisiam.; hewars;'.; T
& whole, are different in nature from sll the other Fasolst.
laws. Tor thqaq laws are the laws of a commnlty and oon-
oern vths'mselws mnly‘ww: the everyday 1ife of ite ai@umol

| The question which now engages us is the nature of .

theaa laws; & clear grasp of that nature is necessary to an
understanding of the whole field, Do these laws of a Fascist
State &!ier in mbstwtcolfmm ‘those of a Demooracy? Do they
fom a ﬁaﬁﬁcmw theory by themselves? Are they altogether
s matter of "entirely different import” t IZ so, what are the
causes? —— In enswer to these @wtﬁ.ma. Mr. E.B,Ashfon = .
naintaing that "the individualist law" of Demooracies "is &.

. sum of restrictlons »w‘@h&ch’ ‘the people impose upon their freedom".

; (-‘Madly. " these reatr;otiona are themselves raswiama.m
supplemented by ocertain rights of the ma:tnm@a{ whether con-
stitutionally guaranteed or implied from the essence of the
democratic system". -"The Fascist laws" on the other hand "are
also restr‘ioﬁo@, but those whioh the ocommani ty imposes upon
itaelf through the mouth of its lesder snd which in turn are
slways restriotsd and supplemented by the Fasoist ;'Msh'lm"'g

Thers is truth, of course, invgmso ‘statements of Ashton, Tt

1. For the detall of the Codes, sse Pp gs 37).
2+ See lg. ‘BeBe Ashton's " The Fascla®, His State and His Mind",
PP+ 5w . , ‘
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1t must be added that the Fesolst law is not a restriotion
which is eelﬁ—immaed.'by the comnity. tut & et of rules
1mposed upon 1ndiviamls by the -State for the good of the
y For in the legislstmn of these laws, the pe@p:.o,
28 individuals or citizens, are not in a position to express -
ma‘ir ideas, nor is the commnity allowed to declare its.
pablic opinién. It is only the State whioh decides what will
be "the good order" for the community and . the individnals .
mst later abide by the deoisiom. And-the order decided -
upon by the State alone is 1# complete mcoord with the poli=-

'ueal.'" sesial.éwm.to &m-wupiritﬁgl s.apeew of Fasolem. ...

~-But between the laws 0f a'Democracy and of e Pasoist
State, there should not in substance, apart from a few in-
‘atances, be moh &ifforence. For what is different in the
logal comoeption of. th«se m Mw of states does not nes-

‘essarily lead t0 an equal differemce in the substance of .

their laws. The conception of the Fesoist law in Italy,ss
‘has been noted sbove, has only been formed sinos the Fasoiss:
revolution in 1922, but in the subatance of the present It-

‘alian Codes, nearly 50% has been legislated some fifty years
‘before the Fascist regime, when the Govermment of Italy was -

“8till a cea@titutional-ﬁ@naiany. -If, however, we should in-
sist that %he:o is a éimarmac in the mhsumeo. in spite,

of ﬁha zam mat atatea. suah Mﬁerenoc ise &han not cansed - .
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by the differences 1n thair namre a8 law bui by the uz-~
feremces of system e.g. case law V. written code, -

" In the second place, even in the other 50% of the
Ttalien Codes that has been leglalated lately under the =~
Fascist susploes, which includes mainly the new Penal Code
and -the Code of Penal Procedurs, there 1s not mich differ-
ence of substance which can be diréetly attriluted to the
Fagolst oonoeption of lawe Even the most notorious provis-
ion in the new Penmal Code .that on the "Crimes against the
Pemonalitios of . the State", oould find its ( 1) parallel in
tm 0ld Itslian Pmal co«m of 1913, 1,9, the "Crimes mme
the Security of the Maﬁo'. end also (2) soms slight resem=
blance such as "Crimes sgainst the State", in Codes of many
other countries. et this provision in the new Fescist Code"
is considersd to de an exception, beosuse its jurisdiotiom
is not allotted to the brdinary high Criminmsl Court of Assize,
as 1t was under the old Penal Procedurs, but to the Court of .
Speoisl Justice, i.e. the "Court for the Defence of the State".
Secondly, Mr. Ashton alleges that the oriminal law in democ-
retic countries always bases its provisions on the maxim of
"mllg.' poonfa”sine iege". ‘tut in the Faselst State the basie :
maxim becomes "mllnm orim&é sine mima"‘ ~Buch =n asseriion -
really eentm@iots both ‘@haary and practias, for when we wm
the new Italian Qenal csac. we aeo in the first artiole s
proviaﬁ.an a%'@ng that:



@ (14)

"o ona may be pun:lahad for an aot wkich is
R not expressly deemed to ‘be an ‘offence by the S

| llaw. or with mnwhments whioh are not pres- e

“aribecl by the aama, S | S |
This 18 axactly ths maxim of “no wnialment witlmut prev-
lously enactoa law to cover the orime" Again. pmﬁco .
has shwon that in Italy thsra 18 no criminal senbenoo givm
by & Ju&icial court, whioh is not 1n accordance with the -

w

enacted COdc or Cculo of Prooeauras.‘ 1z, hswever. thero ia
suoh a8 oa.so, that case nmat not have bem adju&gea ‘by tho
ragular Judicial eourt nor 1s 1t in ascord with tha resulsm
Judicial Codos. as umally it balangs to the jurisaicﬁen of
the se-oallcd "apscial J‘nstioc" J ihirdly. Ita.lian :mstico
-m also attaokad en the groun&a 0f the lack of & 3ury systm
‘in the Italian penal prooeduxez thin is dwncd. to be?mra T
oonsaquenee of her nnusual oonoeption of 1aw. mt this wln& L
does not justify ons 1n asmcrting that the mbaWo of bht
Faaoia% law is net cquivalcnt to that of ma MMmoica'

For the jury ayswm has not enly ori@natea from the Ang‘.!.e
American judioia.l ayswm, but hau alao been a main feature

' of. that syatem. It mst nst bo suppoaea. in the ﬁmt plmt,
that s.ll the cgntinantal judicatures, which mze of an ‘absol~
ntely dii!erent or&gin. hould CoFy the mo mmg mngh

the tm&itim hse shown that e mumber of t&w@. even mmms
the Italian juldiociary, 4id copy it, although with tremendous
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modifications. In the second place, the system copied by
the Italian court was very similar to the present Jury sys-
tem of the French and German courts, but since the Fascist
‘regime 1t was aoknowledged as a nymbol of demoomoy, and
| therefore was abolished a8 such. Inataad. the "Assossor gy8 -
| tem" has been adopted. after the German model of, "Sohoﬂen"
Aotually,in the 1atter ayatem. the powu- o! Asseasora(wha axe

ohosen in the same w;ay» as the jurors »arc) is much widemthag 4
,.tha_’t of 3,““?”‘ F»orwtpey have not only to decide the te:orba :
, ot a oase, 'trut theoretically hajrev to assist the dudge in i
- handling the whole process. So, logioally speaking, if 'thero :
4 '13 any special value in trial by jury, there will eertainly |
be more in trial by Assessors, though whe ther or not thera is
any value in a jury swstam at all is a disputable quaatien.l
So to conolude, 1t is fafer to assert that the oon-

: eoption of law in g Fasolst State suoh as Italy is utterly

| different from that in Demooracies, end that the difference
| s g_nainiy attributable to their differences in political doo-
t:;ﬁes. But the differences in the substance of the lawé.er
-in the Jjudiocisl routine of courts arise mainly from the 4if-
:torg:noqs in their conceptions of law:' in sotuall ty, there is

-not any great difference in the substance of their laws.

1. See "Justice in England” by "A Barrister" , chapter 11,
‘and "English Justice"” by "Solicitor", chapter VIII.
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. The Position of the Judlolary . .. .

“¥dntesquieu's doctrine of separation of
powers has in vecent times undergone considerable oriticism.
To confine the three govermentak powers to thies distinot
organs, 80 as to safeguard the sbsolute independence and seo-
urity of each power is impossible in practics. The division
of powers or funotions, as now malntained by modern govermments - o
1, “ony, in- ;
Demooracies, this division is sl acoepted in its ancient
philoséphiogi' essence, for it 18 a household dootrne in. their
democratic view of the State, and from their mtandpoint of ine
dividusl freelom. But in the totalitarian states, the State

1s "simply a division of labour and no thing more"

alone, theoretically speaking,” has monopolized all the govern-
‘mental powers and motivities. Iiberalism, the premise to the '
philosophioal meaning of the separation of powers, 1s defini tely
and absolutely demted by Fasoist politieaI;Qobﬁmine.g 'For the
Fasoists, therefors, Montesquisu's dootrine, vhich was primarily
a :eaetion agsinst too powerful an executive, is naturally con~ -
tx_'adiétery to thelir fundamental poliocy, and tms mom1ngl«§8.'

And the division of labour, that they have made use of on an
oqﬁallj extensive soale, is only a technical measure %o improve

. es "The Separation of Powers under Demooracy. and Fasoism"
1. gy'Mr.G.K.W£§Bon.,?011t1981w$Q19$90Quagﬁerly._Vblghll._K@-L. ol

: 01987, P S B . - .
2e g::"rolitiéal and Social Doctrine eqx’asnim". Mussolinl

¥
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the efficlency of State adminiatration. Horeov%r. nuoh division
of lsbour in s totalitarian stato, 11 1t wero undortaken betwesn
the three deparﬁmentn tho 1ogislat1v%. thn «xecutivo and the
judioiaxy, wuald bo the Bame as i!‘nndoiﬁmkon 1n ane dopaxtment
whioh is the Stats, For in a Fssoiat 8tata suoh as Italy; none
of thcse pewcrs is ‘now in 1ts nc:mal ahapc. Thc lcsialativt.
has been 1ndiaat»d. is trans!crxod to the Bead oL Gev%xnmant. The
ju&ioiaxy inutaaa ot buing nsntral or 1ndepeaaent as a g@vernment§l
power in the acmaoratio statea, has now been.waao an aawiniatratm
1¥$ dc»artaent. Aad the oxaeut&vn uathority. as thc ropxcaontnﬁu
1ve of thn 3tate. has been 1mmoaauzahly expanded by abaerhing'whut
has boen cartailod rrmm the two othcr powers. o

It 1s olmr then thae 1n a mun State, thero 1& enly eno
supreme puwar in exiatanas, 1.0. ﬁho cxocut&vt. In t&o aear&a of
its expansien. tho logiulaﬁar» has 1ast 1mpertaana, unt&l 1t now
reaches a p@sitian cquivalent o that of a bo&y of s@Tamﬂnonﬁa&
oemittaes.l A.nd the ymumuy. thwsh :xiating aa nmal. |
never beon aeku»witdgod by the Faaoist re@hns as a a&vvrnaeatul
mnr.‘ It 13 only a pewr or mnow.m: mher&namd w the aum.
ana'unAer no oircwastaneo can it be 1ntarpreted as an Oqaivalent
to the 1ndepenaent 3udiciary of Du&soraeiel. Ths new ertt@ziea
of this oenvortsd saaioiaxy will be seen aloazly'in the t@llowing

words of tho Dnco.

s See ths new Law 0f Jama 19 1929 on the "Inatitusiono | ﬂ
della Camera del Fasmol e olle Corporasione™s . SR
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"The Fasoist State organises the nation,but it
leaves the inddividnal adequate elbow room. It has our-
 talled useless or ham:ﬁul_-iiberﬁaa. while preserving
those which are essential. In such matters the tngivi-
duel camot be the judge, but the State omly." o
An _organiaa_.ti'éh of the_sta.te‘te exercise the judiclial ,
funotlon over 1ndividuals, vhile leaving them "adequate ,elb’ow ‘
room”, 1§ ‘thgl present ‘pesiﬁcn{oi the judiclary in Iﬁaly. The
maln :Boaturqé },o“:‘f the judicial funotion are: (1) the ox‘din!ary” -
1‘aw’ courts and 3}1;&3&9 pxovmga by t'ha.smte. to aelvo ’ths eim
and penal dispates and 1itigations 1nvolving only :;néiviaual_u;
(2) The ordinary Civilland _I?ené,l Codes and CoAdes of Prooedures,
vl th the ozi:eeption of,"'ert.m(ea; agalnst the Personalities of the
State” 1n the new Penal Code (Arts. 2_41-51_5). rwmo:h is not al=-
iotte; to the :urisdiotion q’r_Judiciary. but to the Specisl Jus-
tif4 m._tper}rilsed direotJ.y by the‘ St‘:ate‘ ‘and which adjudicates of-
:fenoé that, though committed ‘by‘individuals, are obviously Ee-
yohd 'their "adequate elbow room"; ( 3) The ordinary Judiocial per~
sonnel; including Conoiliators, ‘Emetors. »Judgesv,' counoillqz?a
snd ngecﬁto:s.eto., who @:e ‘atylea“the "Judiclal Oﬂiciala""and
are étill guaranteed thelr "1n&apex§&an§e" if | they behave pw#arky.

Judicial Refomms
The reforms undertaken by the Fasolsts for the rurpose of

converting the judicature into v&hat they think a Jjudicature ought

to be, vhich has been discussed above, are arsstic and mareus.

i biiaonee =

in T




e

.o (19)
) ..19- | '
First of all, m respenso ‘to the dcnial of . the tmet ‘that the

jmne.iary is aa mdepmaent g@vemmental wwcr. the Fagoist
Gowrment oembined the "Fifth swsion" of the Counoil of State

~ _with the "Fourth" a8 early as in 1935. TFor that famous "Pifth

sesswn“ haa mmrm newisca t}m wpremo ‘power of Judiocial

‘ ‘mparvisien over the amietm‘den ez tno Govermment, and thus
‘the Counecil. oz sﬁau,, in 1tnv¢§apaci'&y as the highest administra-
%tivoltrima.“.hég been dtjrivéa o! mich of its competencs.

' séea-ndw, rvin order to eonﬁm the judiciary ei the "ordin-
ary jnstioc?' ‘to: the "adequate elbow room" graatqa to individuals,
‘the State invented the "Speclsl Justioce"” to take 1ts yplace in
‘respect of cases which might be said to fall outside the indivi-

‘dual's "elbow room", The administration of this "Speoial Justioe”

is coloured by the political purposes or soclial and economio con-
oepts of the Fascist State, though the laws that it administers
are not awcuaxﬂy "Ma-suue&ax" a8 many expert writers on the
Fagolat Goverment have stated. .

+ 'Speclial Justice' in Italy is,however, different from the
- "gpscial courts”, for 1t ‘amnm ak&na of justice that is°
new ana particmlarly mamwnaue of the Fasoist mma. Bat’

. the umoial courts, Buah as &e mutary mmu. ‘the Ammty

'csart, the Amuamme ceurt, the Polioce Court and the Juven-
ile @wrt ow.. whioh are tho oourts other than the ordinary law
ourta. may always £ind equivalents m ethcr Countries, despite

differences in the form of govermment,

‘;}:]
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~ The Special Justloe in Italy is mainly divided into two
bodies. One is the "Supreme Court for the Defenoe of the "State”
which judges only the politioal offenoes against the State, In
this CGurt, apart from 1ts jurisdictions whioh are oodified in
the new Penal Cado, there is practically noﬁhing 1n oommon with
the ordinary law courts. For the :ndgea of this COurt are often
military and Party fi@a.res, who may nat have had ‘che sn@test
training 1n law and procedure. Ita prooeduro 18 governed by'a ,
speoial deeree. Above all, the deoiaion of this Court is final,
and no appeal 1s granted. not even before & supreme organ of the
executlve. It oannot be denied that 1n this court of "special )
Juéticé" in whatever sensge 1t nay be takan, little juatiee eenlav
be acoompliahed owing to its non-:udicial process and 1n view of
its 1nc«mpetent personnel. | ‘ . . L

~ The "Labour Court" publioized and regulated by the Royal
Deoree of July 1, 1926 oomposes the othsr hali of thn "Speeial
Justice”, This CGurt. though equally novel and oharaoteristio otﬁ
the Fascist regime, fo:ma.neverthelees a contraat to the "Supreme
COurt Ior the Defenoe of the Stata" For, 1n the tirst plaoo, it
is not aﬁaolntely disconnected with the aystam of ordinary Justice
but 19 rather tightly 1ncorporated with 1t. Ebt only have the
Coarts of Labour Dispntsa shelterea th&mselvas under the same
roof as those of the erdinary'law oourtu, but also their maln
personnel is borrowed from the category ot{"Jugicial_0£ticials".
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A'lIn the second plaoe 1ntcrfcrence o:t the State here takes only
| ,the plaoe oi . third party. 1n the oaps,oity of m 1ntemediary‘
Larbitrator, Whose "personality" or "security" 18 not curcotly
11nvolved nof thraatsnea.: So there 18 1o reason that the smm
should not be nmtral and. alse 1mpartial. In the third plaoe,
llabour diapntea. particularly "collectivo" ones. necd expert :
’ iknewleage in juucial pmcedure. Tiewed 1rem thia anglc, then
jis a juauﬂcation in aeparaw.ng labour dismtea trem tho pmo-
e@uxe o! ordinary Justics. N ' e
| Thirdly, apart imm ﬁxo scheme o! separating the "syeeia.l
,hmstice" :trom ordinary justice, »one mere refarm. whioh 18 eq,nu.ly
drestio and far reaehing, has been omied out in the bsdy M! |
laws gniding tha amm.atration of zuatiou._ The objtot af.’ thia
refom 15 t:o 1ntase Bascis& theo:ies 1nto the Judicim, a.nd into
1ta a&ministration. me work 13 oarriod out mainly 1n we pnrh:
tho one 13 to dewlop a set of new lawa and the othtr u % re-
vise tho ola. Eowewr. the tmth 13 that nouly all the mliti-
oal s.nd aconomio tlwories o:t Mcism have toand exyrusion m
the wicus :toms of Faacist lagialaw.on. In the ﬁ.rst plam.
| the highly mporta.nt theory on the "exalbatien o2 tho atreng
‘etato", for instanco. links direcﬂy wa.th the pmvis.’wn on
"Crimea a@inst tba internaticnal and. mtemal perwnaliﬂes af
_the State" 1n the new Penal Code. In aeeerd with this pmﬂaim |
one who haa ‘bew accnsed ot thsse crmcss (umally mca poi:wa.u |
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orimes or qffames)»mst gubmit to the ~'3u‘:1sdiotion of "Speocial
Justice” in Italy\.a.n'd caﬁ be punighed with the moet severe pen-
alties,irrespective of whe ther the sccused is = national or s
foreigner, and whether: ﬁzo place in whioh the crime is committed
is or 1s not the State territory (Art. 7 Penal co&e).‘ In the
geoond- plaae. the natienaliat aspect of Fasoism in the "mum-
tiom of the Italian Kation“ is a.gain olearly dieoamable in the
oodiﬁ.oation of ~the Bame 1aw. that is, those rules on the "cnmes
,against the Integrity and Health of the Race” (Arta.545-555) and
on the "Crimes agaimtatheaespeot‘,due to the Deed™. (Arts.407-413)
. In the iomer..f'abortiw".:may Se, paniched with a Qmm p&nalty'
of 12 years.-‘and 'aﬁpliéatioix of" or "incitement‘te birth control™
with a maximunm servitude o:t 2 years and a ﬁna up to 10,000 Lire.
The latmr pmvinion on the "Cnmm agaimt “the Respeot due to
thq Deaa",»is also a Pascist 1nvention. end 1ts objJect m@rgw
from the assertion thet to emphasize the greatnmess of the Itslian |
people,must fires kindle one mist first keep aligh‘t_'tihe gncient
glory and prestige of their ancestors. The third mportant theozy
of Fesoiem 1s the woll-known -dootrine of nhs "earmmtive smw'
in vhich the Pasoist State meeks a firmer arg&msatima on the
basis of economlc groups, m0 as %o enable i1tself %o contrel widely
the nation's 1nduamai pmdnqtaen,‘and. to appesss the class~-war |
between the workers and oap&tanaw.’ Tho whele notion of this
theoxy is mny e:tpressaa in a mmber of legislations whioch in-
olude the Labour Charur. the Law on Syndicatas and Cellsc tve
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- relations and the Reyal Deoree on "B'unotiona of the Syn-
~ diocates and Collective Relations” eto. Jurisdiotion over
Jadour ”disp‘oqu, a8 has been explained, is allotted to the
. Labour Courts, which are partly incorperated in the systcém
- 0f ordinary justice. Apart from thess, expression is also

~ found in the new Penal Code, 1.6, the provisian on pmiah-

. A4pg the "strike and lockout” (Arts. 502-506). Finally, one
~_more important aspect of Fasclsm is the "8p1x'1tu.§,1 cone/e_pt-‘
~4on of the State", which asserts that the Moint State has
;’a’eovo all a spiritual influence, which may aﬂwt or gulan
- the morale and spirit of the Itallan rsce. Perhaps realis-
~ing,however, that their ownshortoomings in point ef‘ tmq
~oconoeption are considerable, the Fascists have mbmmq é
- oloser cooperation with the Catholic Church, a»awp«rﬁﬂml
. whioh may reinforce their splritual appeal by soting umn
~ the traditional Catholic sentiment of the Itallian people.
~ Thus, in addition to the peace with the Pops, signed in 1929,
the Catholio Clmroh is given a prominent place in both tiu_
Civil and Penal Codes, and in the .mndmental Statute, denot-
ing that the falth of the Catholioc Church is not only acknow-

- ledged and protected by the State, but is gnaranteed the pow-
. er %o intexrfere in the people's civil relations — a power

- long enjoyed by the Clmroh in Italy This oivil in@ertcrcmo

1. Statato Yondementale, Art.l, & Penal Code, Arts.408-406.
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involves mialy the legal prehibitian of diveroo and ‘also the
oriminal chargs on "application o! birth oontml"

_The fourth reform undertaken by the Fasciat regime 1a tho
pmmlgation of the Royal Dmrc' of April 19, 1934 by the Head
of the Govermment, in whioh, 1% 48 made incumbent that all tho :
"Judiociel O0fficials" or mdges mag t be members of tha-Eational
Fascist Party before or upon their appointment toa juciio;al’post.
In later years, this regulation has even been made a 6613&5.’5103
for entry to the mblio ompetiﬁon for reamiting Jadges. The
objoct of this: promalgation is lwwuvcr, to avoid any further
: antid‘aseist pmpaign suoh. 88 that which %ook Flace mong judges
in 1925 and which led to the famous purge of 5o many :’uam,g.-
gardless of thelr traditional gaarantn of irremmbility.‘
since that inoident ana this subaequent prmlgaﬁon. the :uaio-
isl personmnel of Italian oourts 15 both "one-coloured” and "un-
teuehsa”" ”Qni-colaurﬁ' A' hacmac hitherto neither the State nmor
the Party has done any serious ham to the maopendums of 3ud.gu
conferred by ‘the old "Statuto ronmentalo" ana later mhowl.ew
by the Fasoist Govermment. o ‘

Juzuoial raiamn of the Fascist reg:.m in ’mwh t&e meus
of legal ammatmnm and law are not lm&e&.hwcnr. to thuc
undertaken in the political interest. Many of them are mraly
jucueial, osrried out elther for the parmae of mpmv:mg tho
aystw of courw and Judgw or 1n :ewomo tc the 3%1:13.@13.1 oon—k

cept of Fasoism. To spesk the truth, some of these refoxms are
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very amirablo and naeful. (1) As in the adminiatmticn of
oourts, tho nost mtable remm tha,t had 'bom earr).u out as
early as in 1925 was to nni:ty &n tiﬂ mprem courts of cu-
| sgtion into the one mow axisting in Rome. (a) In oriminal :us-
tice, apart from tho socheme ta uyamto the ”mooial a‘uatioe"
from the orunary :nrisdiotion, the !'aaoiat regimo haa oensia-
erably imoreased mearly sll the penmal ties which include capital
punislment, penal servitude, and the pecuniary fine, end (3) -
has sttached to the high Crimimal Court of Assize s new system
0f "assessors”, which the Italians have often nened the "Jury
pystem”. (4) In oivil justioce, there is emﬂmotc refom which %g
‘has only been carried cut in recent ummu.{' that 1s, to simplify -
‘the 01a inefficient oivil procedures. The scheme inclndes, for
‘the most part, the intioduotion into the higher oivil courts of
both the personal appearance of litigants and the ve?m process,
both of which were mon-existent under the old system of civil
litigations (5) Another reform whioh is mainly located in the
0ivil jurisdioction is the establishment of a larger mumber of _
special courts which are closely incorporated into the ordimary
oivil courts. - These special courts, as has been noted, do nn B
-include the "spacial Court for the Deiemt of the Stato" ana. tho *
""Iaabanr cmrt" bnt ﬁnly thno owrtu umah s@&n&ﬁcr w@meﬂ. |
or other 3uriedictionn. vhich are Miﬁcrent to a Mr‘u‘un atont
irm the ar&imry s‘ariau@mens &eﬁma in the Givil and le | g
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Cedté. In ano of. tm later ohapters. theae spooial oonrta are
more mlly dismssed aa a a@mnary to tho ayst&m oi exdmary
courts hu; not as a sn'bsidiary mrt of the "mmoial Jnatioc”

| w«iw a8 merel *

The Italian Judioisry, as has bcm indicated in the pre« ;
vious pasoa. is mainly un:s.tsa (1) to the mmnaw of individuals |
(2) to the 3nr:laa1etions exerciged anly by th@ao emnm :uaicial
courts and sudgea. and (3) to those oriminal ehars« wMeh would
aztmt only the awuraty and saelal arﬁor of ‘bhﬂ mam.mu oom=-
nmnity. Outside this onterisn we hum. thon. the spharo @1 ¥Spec-
ial mmw’ wbieh conoerns mainly tha peutieal otzom&a" m
part&y tko "la’wur euspates" mt pmpertienall xpeaking. the
latter wdauation oooupiea enly 1.78 por cent: of the total ur-
1sdiotien; theratoro. 1n n@ oimamncu omm u rqarwmt a
oomplota vicw of the Italian mdiuim in npim ef the fact ‘k&ut
the "mvez.ty" of this mtem m alrw!y pmeommm 80 mah M!
tlu mrld's oritioim. And., on the athu- hma tho ayntm of

1. This pemnntago is oaloulatod from the tem or.mim amt«mu‘
Pronounced per anmm by the ordinary judiolal courts and that
by the Spedidl Tri for the Bateam of the State, The ‘

- fomer records are obtained from the "Ammario Statisteo Ital-
dano"” 1938, and the latter records tm William Elwin's "Fan~
oiem at Woxk"” PP 1949.
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arcunary Justicc whioh bnam the greatoat quan:‘i‘:i tin mpottn
‘ance in t;ho 1113 of the Italian muos han 'nt.en nnoonsciously ,
ninimixoa 1n oentraa'c with tho new but loas m,wrmt systm
o! 'Speoial Jnstd.oo" A conseqnanm ot amh a tenasmy u | w
the eomon uscrtian a:! the dmooratﬁ.o m‘nlie that *thera 1-
abualntcly na jnstieo in tha rssoiat Stato" o o

- It 18 qaito true that in l‘aaeist IW th‘ 1egislatin »
mnotien is tmstorrsd w t&e cxwutdﬂ. t&t 'm cemept&ea "
of law is praotioally diﬂerent from that of memoies.mt .
tho gudicia:y as a whole 1e muly an ammnmtﬁ.ﬂ bmeh and
that tho "cxtmordinary trnmml" m bun cat&blishca en an
1116331 and nnpreccdcntea gmnd. ncwrﬂulcsa. 1t is ltﬂ.u o
trae that :ln tho 103&1 routim. as haa bam ahmm by tho mw.
thero is utﬂo ow mg logai zw.tino meana et omrso | |
tho a&ministratien am Surisdiction of courta. tho sta'ms ma
maetiena of :uasu. m m pmeedmw o! both- ths o&vn wd
oriminsl oasu. an eutlino merc or hu oommon to au the wrmh‘
sudiaiariu. It u asurud,hmver. that 1n m; mmm, ﬁn
main tea'suru e:t a wueiary and thc wennﬁmss or unmmua o2
its syam oan 'Mth !ind their Mmml mussiom. o

; In Ital.y to-aa.y. tho mtlina oz tha jmuaiary rmaina nearl,y

the cmo as throo qaartera ef a csnmry a@. ﬁm et 1&3 nain

fcamrsa. orgmaatien. praotieos. :tnnetionu. tnnmental ml.cs.

1.  See "The Fasoist, His State and His Mind" p.138, by Ashton,
"Making the Fasolist State" p.59, by Schneider; "Govermnment
in Faaoist Italy" pp.84-86, by Steiner.
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and even those basioc primiples as provided in tlu old Statuto
| r@nﬁammtalo are unalteroa 1n spitc e:t tha draatio ehanga 1n
_ vthe Eation's polition. and 1n the tem o:t Gevemmt. 1n the
last twonty yoars.‘ As m tho ola aayn 1.0. prior to tiu Fas-
cist regim. thn Stamtc Fonamantalo toak the plaoe of a writ- |
ten constitution; 1n 1t. all tha baaic »rinciplea 0f the Italian
judlciary wore provided. sinoe the Fascist rovolution, thism
Statate Fon&mantalo bas been retained in force and those oon-‘
lumtional provislons on t.he "Oraine Giudlziario” (Arts.se-va),
with 8 :tew atriking @omtmns. :main genemlly in oempleto
aooard with the prosent jndicial emtm which 1s patmnised by
the raaomt State.' Thereforc, by um!ertaking a eauiul sw&y of
theae ola oonstitutional pmviniona m the Statato Fan&wenma
‘ ene can obmin a mra semino ma eb:eotive vision of thse prw-
ent Fasoist :acucial systm. | |

The Maia Ex aﬂ.&es @:L' tm

| I’ha hasie prineiplea o:t the Italian 3udioiary. a8 prmaca _
in t&e old 8tatuto Fondmeatale, aru designed to sategaar& tho
wholo syst& of courts and Judges. The Mwark is n@t Y
courno, in a:v sense aet up :!ar de:hnoe againnt ‘the mmet et
ether gavamentsl mwom. theugh s #mall mmber e:! aoaawa.o\
:fi@u'ea 1n Italy stm hald that thesa oenutitutamal sa!;g;a\xaa |
of tho judioiary wcrt aet up to utm "pelitioal uta:isrtm/\in

‘the direstion of muoial nccnrity". and thus. 'chew Bt111 name \* ;
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them as "political @wwtém for the Judicial institutions”s
Such elaims.h@wevor, are nonsense, even when made in the best
nmamg and most higmy wuahea termss In tmth,it i mot
much more than a wtlueal interpretation and s obvicusly un-
‘able to mtch up the inoompatibility betwoem the dootrine of
the aeparatien o0f powers and that of the mnemy 0f the exeo~ :
uuw* - ARy Mht of t&m Mow xuaapm&smo of the oourts
or of the. Sua&ual mmrﬁﬁw of @wmmw& sotivities vhioch
m pewnsr to m ﬁxwmt&eal treatment of the mhmuaw
wam.e:! law and mat&ea would natarally and rationally be out
ot Ma in'uatam 1n vm the judiolary a8 a whole has alrea-
ey bem mc mMurvient to nn atﬁaaau,y »maw&mw mww
ive uutharity. ms it 15 an Wmt&b&o jest whem the Easeht
:nruts 80 wmmruy and mmsmm mtnprat their remod-
elled wueiary in the typical terms of Demooracies, terms which
~ ere 5o incompatible with the interests of their own poli ticel
toctrines. But, on the other hand, 1t would aleo be & jest for
Americans, for instamse, to interpret and oritiolze the maiat
udlofsl Eystem with referemce to typlosl American practices
_guch as the Judicial supervision of governmental mmﬂ.t&w; or
likewise, for the Enanah people to distort the presént Italien
musw. mm on tm grounds ¢f g theory which is peculiar to
‘thelr owm Mwmw such a8 ﬁkw; the wn&amw of Govermment
with Law", )
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'Those ‘basio prinoiples set out in theivsi:a»tuto Fondamentals
_ are merefero oonﬁnoa to tha uateguarding ot tho pemmemo of
" tha organisatlon M tko ewrw. the mmmuty of judgeship
wa the highest ctﬁaienoy m oénvenienoo of tho work of the

A

!
ferred b;y the sem. TFor the mmuy e! Y vmm; Btate, as |

| h ,haa ‘bwn repea%ﬂy nmtiomd 15 no Mger a amm power which
f‘ may. bo oq'aivalent to t&o emer Statc pewcmg 1t 18 ealy an organ-
' 1sation. m ammnmﬁw Mparmmt or 8 mh&nary governed by
the Stato and tho cxtmt e:t .tta tnnoﬁ.cn is emﬂinad ‘to promo ting
' swial welfau witm.n '&o comitw of mbﬂww (1.0. "the elbow
rom o: maivia:nala"). anA uapennng ":ustiel" in dispates in-
\valving enly tha private mrﬂen. 5 And 1n thc neantino. a line
ot amroatien has algo been drawn to0 asoertain the extemt of
'_'.the wm-t'a hﬂadietiana,which. a8 mlo, s&mla not go beyond
euoh m‘b:eomtter as tha.t 1nwlv1ng mre].y civu relations or |
, thaao eriaim charsu mt mwmmtta 1n tho ae-eauca "poll t~
iosl oﬂmen“ | S |
. The ﬂ.rst baaie prin&.plo 13 8 deﬁn&ﬁw o:! the court of
’-i*mmmm :aamc as aeﬁma m tlm smmw xwamentac. 1%
 states that the Judiolal sourt 18 'ens of the King's institatien |
’\',ewstitam :Eor tkc pamn ot applyiﬁs ma ammmnng the
| law umed in ‘the ma of m King and thmugh 4t, the justice
mmting :tren the - Throne 1s mcetca to bo uatxd.‘mted among
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 His subjects". R o
o Thie;’or‘oﬁgauy. hpwﬁr?er; no striking innovation can be.
 found in this deﬁnﬁ.usﬁ 61 thevl’taiinafn oéurw; - On th'a"oan-"
‘.trary. it appcars that this deﬁm.td.on. doapito “the wide cen- o
trast in- the form M the two Gmmrmenu. 13 mch t&o same an
: that of the Emglish wurt of :uatioo wkiak sm tkat *All :ad-
‘ 1oia1 ewrm are a.ezi'rea. mecnataly or imadﬂ.atcly, fmn tho
mvur ot the erm .,& the power oi Ju&ges who reprcaent thn

: King is enl,y an emanation from his royal prarngat:ln' 1

Bt ‘the msential problem is mt howmr tho thwroﬁeal-';?

equivalenoe- wmt a!wuld be oonamnrea 48 rather the nm tieal
| resalt ot the thoory. ‘ mns, the point we shall u’m&y is hew ‘
far this theoxy of the court hs.s baen oarrie& ou'c m praoueo

‘.or. in other mrda, whether the msting sysm of t‘ha Italian

judiciel eear'afa ce&nemea with what is claimd hy the &aoraﬁoal
defivition. . | -

- Ome part of the theory vshieh endows the mmia:. ca\u-t as
| a K‘ing's 1nstitntmn m. 80 far as the vm.ter's pr&mw o‘bser-
mﬁwns and 1nqniz:us have on.eitc&. been m&mnm a.m elabor-
, a.’atly carriea om' m &e Iamtian of all tho mmm ceurtm by

'neans M nymbolio display. meh am‘wum mainly wns&ats of the

ero@tion o2 the mng'a stawo an& tho viaibln prmenuuen of a
13331 maxm "111 Man are Bqnal be:!erc ths Lmv" « Such ermcmm

1.” See¢ Stephen's "Commentaries on the English Laws”, Vol.l,
20th Edition, pp. .
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are seen m all eaurtu.aavu .'m a few Looal Conoiliation Courts
where the space 1s too limited to allow for objects of no prac~
tical use. In the mw"a&m. ‘the modern Fasoist momments usual-
ly oa‘nautin&ox an mmso phm.s;agr;aph' af \the' Dnoe and a k?:&hel |
of the Fasolo, so often exhibited in jpizbliq offices, shops or
private houses, are not seen m the 311&163.&1 éauiﬂm. %a Suages.
olerka and lawyers are not m black shirts tut 1n thoir old-
tash&anea ospes and m‘b«. Earthomre, in the cmtn w.ghu thay
than the mmmm the prcaiung andsca are wstly elderly men |
who were in the profession long boxaro ‘the Puw om mto powers
They have, as ha.a ‘been notcd. sinm tho _enforoement at the Bcoru
of April 19 1934, nrgwg all the julges to be party mnbers. .
entered unan.’mmsly and resalntoly into the mbuoriptian taa the
?utw mcla. yet in their mcde of mnotianing. in the oath they
take ‘upon mthimm, wa in their ways of private 1120. one.

can hardly ses any notable chenge, ey, nevertheless, distis-
guish ﬁy&qp;vep}q & refined, cool-headed and reserved class,
wiloh is rare among the molern Italian population, In them ome
camot yet see the mghiy ‘a.ppra;\na. 'sy&r&t" ;ﬁa 'tmporanantf‘,
which are now 1n mn 'bleom emong tha WMJ. Fasolsts. Also
the purely "realistio eonmption" of the rauoiat: does not seem
fally agreeshle to their minds, and their falth in the "ideoleg- |
_'wal or mystical sublimation” which ims how the Fascists distorted |
t;u dmcmtic'.ido'al. has not cmplotq;y‘ vaaikhca; ,Wi w
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therefore conolule that inagmioh as the ‘mm‘mn of the Itale
ian judicisl courts, snd their routine vithin the Bphere of
purely Judlcial mtwm. are omoerma. thn 1Rﬂntm0 o:t %h 7
Party over the w&&cim has mt yot stm&nea 1tn mn mumru. :
On the cmer hand, 'ehs :w.ez.u wwr#. in ﬂao gemr&l con=
ccptun of the lay *pwpx.o. 18 oormﬂy not cemﬁm:&ng in wc |
| ftnwnﬁaal form, The p:rwiso man @hat "the court 1: the mm'a
institution™ has probably amr bnm waaum&» l‘or mgg u?u{a? |
1de0logy, in spits of ita mwhr:.ty in &a Wrm Mn the Snn%
olary, is mﬂrthdeaa out ofkeeping with tho pwpla's sanorsl
‘elucation. For in Italy ‘there is only a. body of &mlnpod o
COMMON-FEnAE ma of wzaa Mt imuormt mm«m; thelr amr-. E
ags power 0f reasoning is mnmamvely low. '&ereterc they -
gsmrauy m&arnt&nd the aeurﬁ “4n the amo w as thoy undcr-y o
»mma many other offiolial stmowru. in tem of "wkat M is”
or "That 4¢ is for", And, tho qestion of “how u u" or " how 14|
ghould de” is smeldom mtar'm:lmé,. Amm. th«y kmw 1n gonaral. |
that the wurt iz a Mgh etﬂeial ersan muwwa 1n tha long
run to administer 1am and eram wh&ek are ot gxat conmm b |
wm- éaily nfo and. in mrtimlar they kmw wkero tho pwpic ﬁ
oan ewm ro&rwaﬂ ‘of ama ma of gruvamw. er wmro u ozi-
‘minal can be sentemta and mama. W m&h emeausmac m-
ressions of ‘the 1ay-pwp10. the awrtn az-a wmacmuy «mmu
for M: wntr&Mﬂ.em 'wwarda tha swial goad. &o wmmv
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of the oourts in Italy is attrilutable also to the looalization
of court jurisdiction, of which an sccount is % be given in the
following Chapter on "Jurisdiction". In Italy, the poopiq usually
‘kmow the locality of the courts in their home towns, in addition
to vague ideas held about the general pge_opgdimha;t those infer-
ior, as the Praetorian Cowrts anmd Tribtunals. It is howsver the |
nearness of the courts that enables them % troqucnt » them not
only for the purposs of lawsults but in order m pass um Yy
1istening to the court proosedings. The Ematarian Court u usu- 7.
ally the most orowded; tmut the high cr:aiml Court of Assise anr- |
ing the seasion may sometimes be as orowded as an opera house on |
the evening of a first night. One more reason that accounts for ’%
the popularity of the Italian judlelary is the falrmess of costs. |
this is, however, qaito a general 1@9@1&0 gf,mnf_ﬁpnﬁaentsl Jud. |
iolal systems and 1% will be more fully disoussed in A later i
. Chapter on the "Proceiures”. v | , ;
Moreover, in the eyes ot 'eho J.ay mple u Ital.y. tho law
oourt and the Fascist Party are still eansi&amd 88 organs uﬂ-
| erent in nature. The former, as they mw, 15 an mati‘mtien |
with a long history whioh has oreated eenﬁaemo and tmnari'q;
but the latter, in spite of its mwerml relgn ot e:!.xhean years, |
is stlll an il1-digested power to them. They arq“‘o.ortaua of the |
service that the court may remder to them mvle‘wwm. the Pérv
for the most part, they remain doubtful of its objeots and of ita |
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enormong powers. It is woraﬁm a amial oz !aets to sey |
that the ordinsry judiciel courts in Itely “ustesd of @ﬂns
a sense of umr&fsy and wcn-.mmg to’ the ea.tasan. only add ﬂs
v the fear ot thou who gaze wim:a the &reatming mrtala vrhnrt
&my are aitung. lf Sach 8 nWauen may be a@pucaku to mo ‘E
‘special "Supreme Gourt for the Defence of the smw ‘tut w wo |
v@mmry Juldicial courts, eo tar as the swm am. thn om 800 -
ial and mhﬂe@eu mtiom of the lay mﬂc are gcmrauw’
_retained, beosuse they see that thers are mo drastls ohangan ‘ﬁ
‘since befors the muu regime in the lew rmtm e! tht i
Gmr%. . : L L :

$

- With reference to the lm awlia& and amm.starta by ;
the ordinary courts, a comprehensive explanation has already been
given in the previous pages. kzt a further comment on the gm#’
~ eral nature and contents of these laws atdl) seems necespary.
Tor the laws defiming the mm«mn of ordinary courts, and
also goverming their Mn&a&m. are mainly the Codes,whioh
by themselves have formed a specific line of Fasolst legislation
end which are alse marks of. ﬁ&n sriterion of ordimary justice.
‘These Codes are five altogether and inolnde, of course, a mmber |
of appendioss on sither the "Rules of Execution” or the "smend~ |
wntx of Contents®. In Italy, these Codes ,mwmm known a8

| 1. Ses "Justics of the Courts” by Han.ii.w.ao B.Farria x.c.. the.
cm&m Bar Review, Sept,,1938, -
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the "Cinque Codioi™, (1) The Civil Code a3 a whole was first
adopted in 1865 and had, until recently been retsined in funotion
ever ﬁmo-'ﬁio bé@miﬂs éf : fhi l‘ueitt Bégim' Rdomﬂy. its
First mok on "Nrwm" ha.a ‘bwn remm by & nsw enactment with
the nmo tim. which was m:tamﬂ on April w! ist of this year.
The uat o! the @eao mn pmmns as it ua amty four years.
(a) mc osds of civ&l me@rc is now enﬁrdy new and ﬁao
new Code m Moma& on th. seme &atﬁ as &9 Mmt Book of the
civil GM‘. xy thc mswmt of mg new Gaac. valnable zmm
have been m- in a mbtr ai the ola mmm“t yfrwmma. and

the oivil process as a mu has been grmﬂg simplified. (3)The

aamrnsl coac was mp‘w& an 1883 and has not rwuﬂa mach am-
Mmt thmughwt its contimous enforcement _o; nnrly sixty -
yma.’ - {4) The Pmal e’eao‘. whioh m 'Mm 'Mmam« as the kMﬁ
wmml mpmsen'&aﬁea of the rasaiat daws, was enforced in
"1954. | mﬁ from m many. »rmﬂ.sim llnkug ap wun ‘poldtical
ﬂseer&u wél the gemml mrmc o£ mmmu for a 'mricty of
em. the reat of :Wn aenmw does not Mmu mnh tmn &o ,
01d Mnal B@aa of 1915. (5) m- new Code of mm Pwmmn m
also mxomu :m 1934. in rwwmo to ﬁu mmm rmnma that
were m: m m new mm eee.c. reforms were alm nale Mm forx
the pem pmoM.rw. meh as the mlarmen% et the benoh ez
Asuiu emrt ’ay tho mrﬁa&mﬁen of lay 'Antmm". ‘and the -

rmval of tha fansuoﬁw onr teho 'Orinea against the séourity v

i

e e
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of the State” (Arts. 104-116, old Penal Code) from the Assise.
cmrt to the "Supreme Court for the Defence ofthe State",

' The second basle prinoapla appearing in the Statate
Fondsmentale consists of (1] a rule that is common to many other
judiolaries, and (2) a reforence to the "infinite conception of
justice” which the court should achievs at its bast. Pirstly, = |
"Justice", as 1t aee@rdi'ngly_.'pmeldm.' "ig a mere emanation Irdm
‘the grace of the Crown". While its admimistration is entrusted
to the Judges, ‘they mst, nevertheless, carry it out in the mgg
of the Giver". - Secondly, "if such justice is rendered in due
process, 1t will be cslled the "Natural Justice”, which can not
be hindersd nor denied by anybody in the Kingdom, in absenoce of
‘a proper reason”. “Nor is there the possibility of oreating ex-
traorfinary tritunsls or commssions, apart from those Judlicisl
courts which are the institutions of the Kimg"e ~ '~

. But sinmce the develomment of the "Special Justice” by the
‘Deoree of Nov. 25, :.ms. the last part of this mmmmmm
‘guaranty is of ocurse deliderately violated and that M&»a "
‘has long been mwﬂ o bitter oritiolsm and abusive calumny by
"@ho ‘Demooracies. In defemce of the situation, Dott.M.Battlsta,
‘sn eminent judge in the Court of Cassation, has enlesvoured,how-
‘ever, to give a new and modified interpretation of this comment
on "Natursl Justics”, in his book ealled "Nosions di Ordinamento |
-Giudisiarie”. He contends that the "Natural Justics” gnarantsed |

£,
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in the Mamtaxon&mental"o only refers to "a oconsequence that
may mnsi’ely be ebmm from the 1uw£u1 hnauctﬁ,en of certain
:adgoa m oertsin eeurta md Wer oartain mths" Thus the -
m'inozplc win anly be vielatea. !er mstmwe, ’ny mluﬁoauna
et dudgment, 'hy mdiﬁeaﬁan et aaaigned eimitfa, or by transg-
‘miuien of nnsuotiw fmn one mrt t@ t&a awor. Bat in este
 ablishing a. :peeial oourt, or sraatmg apwlaa justice, the event .
~ itself does not wmuwu a move w tm wmn&tc azmmn to
'm.- mmeam nueua mmm.. mee. w}amﬂtr there 18
e sywul :ustma or wwisl amrt. t&oro mat ba simml taneously
' speotal matter, su wmmuw wnmh Amediately inplies sgain |
tkt mle of th: "Mmtal Jnrisuataan et s certain owrt over a ‘
aarMn mttw". cte. mremrt as lwg 28 msu tem of "oert« |
| ain awrv' ’ 'mrm m&go' and "Mrm mw&r" are applicshle

~ to both the ordinary and special aw'ma of &aaﬁec. the sudsequent
result of '*xamml Juatiao” w.&n be aahuvoa w a like extent,
even whm the oaao at umo is &msa w be apecial. On the other
' ma.u an or&mry court ventures to ass ert its pwnr beyond ita
| ordinary eubjeot-matter, that will be equally condemned as a Yvio-
hﬁan of this manm pximiph. s». o inaﬁm'm the
"Special Justioe” ig mt only done for the cssmtial parpose of
ammaauw speclal mtton withm m zrmmm a! asdemate
wnaawmm ma cw.rw mt alw z@r metho: mxme obiect,
m&d.y. that the dmloment et 'Waial Juatiu" may help to
puvont 'ehc or&amy amueia.l @mu-ta :!mm mmm:rmg in special
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subjeot-matters From this logical but unsound contention, the
ablc taagt mttﬁ.ata oomluaea that thc e@&bnswem of "Special
Jusuu" Fry net a violamn aﬁ the kasio princirle.-as provided in
the Mamw Fenammmlc betauao its establishment can be fully

juatiﬁa& in p@int o2 logie, of uasw ana of law, - = = i~
o wwar far-fetohed argumnt reinforoing the distortion is-
an- mwn\m yretoxt for: tho ‘establishment of the spedial”Supreme
caurt :!er the thm of tha staw 1% states that Italy, like
most wnﬁmnm ntataa. kas zang had a variety of special courts
axi.at.mg aiml%mwm with the ora.wazy 4udioial courts. She
had, zar &nstamo. the Matmﬁn Court (m@atmmm della 1
G«&ust&n&a m&mnmﬁm) constltuted in W. and the Tribunal %
of Publio Watar { Tribunale’ dell'Acqua Pablica) established in 1919,
While M in two that tho 'apwial wprmo Court for the State De-
iemq" has come uw mmm@o since the Fasolst Reign, it 18
oqually txue 'ahat amsr apwial eemﬁa. besides the one at issue,
.ksn been s&M&. For mntamt. the "Commissari degli Usi Civia",
the *emmam Mlla Imposte ‘Dirette”, the "Giuptizia Militare”,
 the Watmmm dd &aww'. and the "Tribunale per 1 Minoremnmi”
have all Nm «mmnma since the soocession of the mew regime in
that mm&lc Jear 1%8. Many of them are constituted upon sound
_pﬂm&p’iqﬂ_&na have proved to be qaﬁ.ta useful mackinsries, yst, in
@pﬁ.m of all th@so’, 'mm of them have ever been appraised or
nppmma by outsiders mor have they beem so bitierly oritioised as f

Supreme
m 'spwial @wrt for the Defence of the State”, Why shoula enly

i
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antsido worla. aince it 13 fally justuiad. evon 1n tm light

) of jnaicial his‘ﬁory. 3nst as moh a8 311 other speoial oour%?:

To conalud- the foregoing arments ana cri uoisms. it

-19 3“111 tma to say that the mle of "Eatnral Jnstioe", codd |
__ﬁsd in the Statute von&amntalo. cannot ba taksn 1n any other -

sense than that of 8 m:ze@ara of ths ataws 91 tho orunary
juucial courts. and the latur aatabliamnant ot an "extraorai-
~ pary tri'mnal" ar "Spacial mstioo" 1rrespect1w ot m intsg-

ity of the Judioiary. is, nevertheless. a deli'borate violata.on i

| ef thia oenatitutianal prinaiple. Nhen the Staw.to Eonmmmc
\ was being adopm by the Faacist re@m«, tm 81700131 Juatiac
nndu diacussian had not taken root wen .’m téu plan of tho | i‘
Fasolst stam. | It was not utﬁl 19%. :tollowing thc three aw-
mptea assasainatmna o.f the mca that thia nea-:uéuom b@dy
cmo into exiztsmo. In koanng with the oircnmatamial re~
| qnirment, “thc Court was esmbliskad on Em. 25 et the same Jear
am’l was g&vm 8 tmporary establishmwt o:t :tive years. But in

1931. the tam waa prelonsua tor amther ﬁyo yaam ma mm m

1936 11: was mado pamanent. Ma @zganisauea is almge&hsr &
n-}udicial kedy ami is qaitc utsermt !rw ths S.nntimﬁom ;
oi au msa other amod.al omrts.l, Apart zmm 1t5 nnsuomn
a8 laid down 4n the new Penal Code, there u no Mns in comuon
Betwsen mwaa:. ert and tm or&inary emm. nor can 1%

10 80. NB“ (19 21) ® e
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- £ind any pamllal in Dwooraus :nruoiaries.f Bat those o ther
-gpeclsl oourts whioh are mostly 1naormmw& 1n the special
seotlons connested with the ard.inary Tritunals or Courts of
-Appeal, do as a rule sao;pt the ordinary Judiclal procedures. .
“And Jurisdlotion there is also exercised by the ordinary. Ju.dsw
*with or without the aaaiatsﬁée of técm“l'exper‘ts. These wﬁrhg
ere open Yo the pablie and appeal to = higher cmrt is alwm |
pemitted.  Between such special courts and the ordinary Juédio-
“sture, &s far as their imer working is ‘concerned, there is moth~
-ing too &issimilar, and tkex‘e:!ore‘ thelr existence in the cirocle |
-0f the Sulliolary o;ah.n,bvev.znstiﬂoa.ﬁor at least they cannot be
~88id %o violate the oconstitutional a&!@maxdléi "Natnral J‘asﬁm".
- ~The third basio primciple is an old and umvarm rule
. Weh is widely aprllied in the Judiclaries at all wcs.l governed
States. It prescribes thst "ju,atioe mst be atm!mistexcd in padb-
‘110 with 'an open door?,exoeptions w‘“@i” are confined to ‘
-striot oan:mm;lty,mm‘the special provisions of law", &c [ 2 ’
ceptions indicated arise from a varlety of omazes ae, ‘for inatanoe
~when ‘the subjeot-matter of the ocase might affect social o:&tr at.
‘vice versa, where the effect of publicity would destroy the
subject-mgtter or morally injure the prisoners or the »avﬁu to
e ci_ﬂ.l sults Agalm, the presence of the mblié might hinder the |
~aimipisiration of Justice and so on. »f,;wolsfa: kxeeptleag ui t«o:md

in Itslian "hearings with olosed door", and sre utterly aifferent

from the process of "deliberation in csmera®™. The latter course



_ _,bili*y of 3udioial aaministrtion, ana Yo tultil the. pumat
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mst be cmployaa 1n every 3na1a1al preoqae and 1n every oomrt .
, boforo a Jndment is reached, since 1t is oensiaazea to be the .
__moat aaequatc way tor the Judges or usussors to discuaa their
1nd1v1dna1 opinions on a. oertain wb:eot—m&tt&r.. Thus,  to emp-
loy mck a mot}md 1a only m prcmote the eﬂioiamy and pmw.-»

duty of secur&.ng tha& "justiao is dcne" : R S
' mcao exoeptiens of 'haaring wi’ch olosed. é.ooz" are more
wiaely prevalent 1n Ita.‘.ly than 1n o ther countrd.aa. and more us-
ual for criminal trials tha.n for civil pmoe&urm., For instance, |
trials o;t "Oriaea asaimt Publio l&oraliw and Baoency (Penal
Code Art. 519- ). or oi a mﬂ.nor offender wmso age is under _
oighteon yoaru.( Pcnal 2rooedurc Art.égzs) are all held with closed
Mors. An adﬁitional case 13 tho trial of "Crimes againat ﬂhﬂ
Psraonauty ef t&ae amw(rmal GMQ Arm.ém— ) taough the .
olosea aoor hearing u an habiuml rrwtioa wiw the “mm M-
Premc Owrt fer the nefanoe of the State”. TR I
. Inthe sphere of ordinary “judtotial aeurta, ﬂua rale of .
| am:lnstcring justico in an open omu-t and 1ts possible excep tions,

,,,,,,,

, so tar as the 1egﬂ routa.ne permw. ase well and proporly kept,

The publio is sm tmd to marly overy room m eaah seotign of

~ the ordinary mmmz eourta whma‘rar and. wherever a trd.a.l is in

prwcs's‘.w At the Prae_to;ia.n CQMM, and ‘che,Pgnal Wssot{.ena ol |
ui’b@nala.‘ or the Coﬁrté of Agpeé.l. the audiences are alway@ large. |
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| hIt 15 enly ut tho vannua anﬂiena M '&o Cenrt at eaasaﬁau !m
Rom. where tria.ls are opm ha ‘bhe wbua. dust aa in the other
oourta, ﬂmt scareely uny awuemu 1: prosent. &s reason is
| pmkably &m to tko tact that tks aobam m pmceas of those
} trials are too advaneed in lem tams and Mehn&eal ‘aspects o
attmet m 1nwrut of & common smnmu wka are only capable of
appmiatug a trial !er the mv&lty of 4its mhjwt-mtur. or
for the Var.uty of the partimlm of theu aemmﬁww pmm- !
insry pweewmn. :
anmr. u a cmtxy ls.ko naly. 1t &s a-partioular advan- i
tage m’ ka*n an aygn sourt in the judicial system, for wherever |
the ﬁaséta are less amg'éea. they tend to be more entimsiastloe, |
In this partionlar semse,then,it can be an important faoter in
the ;ﬁwmtﬁ.én e! the mmurity of Justlce, in the oreation of
wiaor mmmst and deeper conoern in me status ef law courts,
and amn all, in the muma up of greater cenﬁ.&cmn in the"
mn&w of mo sa&em prooess. Besldes, 1t hclm to forward
tho legal &@maum of amamu. It ie .‘..mor«w.ng.hwewr, to
pes that smdcn'su of law, or of etner mbdjects, are always the - |
most muaguuma mumt in any julicisl court. They are as
a m»vlchﬁema_.tt;ad to utlky the side 9! ﬁo lawyers ‘or mey oom~
fortadly settle themsedlves in special reserved meats as inm the |
high_q:imaal Court e:t'miu. Parthermore, they may also ven~ |

 tare, if oprortunity arises, t put mestions to the juige or
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other mu vwhen the trial is éver. sbout the particulsrs of |
' preoe&ares or the mbiwity of tko lawu concerned in the m'b-
joetnmtw:. . Sueh questmns are umally an&warod with ﬁn nt—-
- most willingness. C
_ me fourw basio pﬂ.noiplu of the Juéioiu:y u wnmmod
with the status of juiges. wnmtw a3 1t proclsims,"e? |
all tks rmks Bave the one oz Went«a are :lrrmovsm.o from H
pmwa after & three years servioe”. Bat. the httu mn&&&m |
, ;h&d been mmalemomsd 8ince 1930 by the Law Hol.421, wkmh M-
B Yides that only a mgiatrato who has stteined the raxc of 'Em«-i
tor® nay not ba removed siter his third year of st. e aea-
yiﬁaatian of this mle 18 appamntly aimd at pmviaing ms
the fudges should be independent in their sphore of sotivities
and not 1@1&03@@ by A‘e’tl‘;;o;;{ govermmential powers; a provision
wmak»m;ag&a.ygm miez:lqg.iljv&&npt@’in ths; m@.ioé.ﬂxeu of
' mny Mher_',aﬁ.&op. In keepi:ig wl th thign, the Art. &&v'ot the
Statuto E‘mmgmalo iatiiies that the 3&&31& are "dele@ms
km‘. the erewn" and “their juriadicticn is the mwer of the sove
crci@.aerina from ‘dao Royal prerogative of he cmm"

- The 1rrmvab1nty of the Itauan Smlgas oan be geen a.n
_m aspwts.‘ One is general ina mmr. and consu'« in the A&t-
ence ol mmSolwa and their pwaxa against the emmm&aeﬂ
'oz ether mm powers asamt the eant@mmy .tnﬂmmo c!
the

liti@al party or the domine

noe of the Dotator or sny

1. The mag:lstmtes assigned to the lLocal Goneinatian Courts,
ge¢ Chapter MI,pp(152) .
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surviving prat&gc o:t t:ha catholic cnuroh and 8o an. eithus\in -
nmo or in :l!sot. me o ther provision is to ‘regulate mdiv}&um.
smtuu wﬂ.tMn tho pmtouaion. mitmmo to the pmfassiw. gm—
ngt&.on ot the Mormhy of various Judiaial ranks, nummmak
”‘of 3n6.1oial fnnotiona.prmotien and ﬂmlly ‘the «m‘.@mmmt cz
Judioial ddsoipline, me supplementary act of the Statuto E‘en- |
'ammmc. with reference to this Art., provides that the :uagqa
omot bo aopnvea 91 ﬁx&r rospaotin ranka.in ea@uweo o
| their stamim-y r.lght o:t 1rrmva‘auity, or suspended from mna }
withmt thoﬁ.r cennnt. ‘Nor oan thcy be mt on en unattached §=
list or tmpora:ily Aischarged from appointed M ties without H
| pension grant. xvon it they retire for proper reasons or in
‘sowm with the brainuy course of ramlamens, the grant of
pmmen mat Iikewiao be euly g&ven. The details of theme and
o:! ether peinta. regaramg the status ot :ndgw et various rarnks,
we ahall disw.aa 1ator m ocnmotien with the 'J\a&ioial Person-
nel" in ozmm- 4 | BT
- In m uoantim. one oerelluy that should not be

| mssea here, Y 8 mrmry mrvey at the limimtiona hindering
tha way %o thc abaolntcmss of the sudges' rightu of irremov-
| abiliv.both n: v.'uw of stamtoxy rmviaimm and political prn-
‘sure. Bes:p.ttc what has ‘been provided in the surplementary Aot |
Just noted, recent praotice has wiinessed that the abatement o:f

judloial pomémel.suapennm from office, exemption from



(46)

I
. e |
aataea en ascoant e: ulmas or ment&l daﬂ.cieney, snd 1nvelun-
tary ‘entrance 1nto tho mtmohed list are not unugual events.
Besidca. Judges ara sabjeat m certain reatrictiona.eun when
they ato on duty.meh as 'rmsauon“ and 'sbamum" which will
be desoribed in the following ohaptar on 'a‘urisdioticn' of the {
Italian Courts. Again, Art.783 of the Code of Civil Procedure - |

and Ax't.189 of &e new Code ot renal rmoeauro a11 yrwerih tmt,

with regara to s.ny meoessary grievanoe of litigants fraud and
cxtorﬁan.oauaed or pmym by the mages.pxbuo ninaatarl and
ot&er mferior Jndicial permnnel within their @h&ro of Jjuris-
aictions, they will be impatable,and mst reply to diaeipunary \
charges or cvil actiens oi damnge taken by ntiwtn. to tho
extomal inﬂnenee ef the Mcint Parw.since tho Law o:z aa m-
ember, 1984 Ko.%'ll (modified in 1934 by the Law o:t M.B%) ha.u
been in toroo,thay havo surrendered by Moming mksorib.& as ?

g

R SR

mem’ners o! tho xatioml l‘asoist Party 1n order to m-esmo their
posts and ® ad.apt themselves to the new oirmstamu. Tus,in
Italy to-day, all the Jndicial personnel of courts like tis other
State o!ﬁciala have beome subacrib&d members of mo Famut |
Partiy; and the aiﬂerenea between tho two i8 aaly that the tomir

are ohieﬂy roemt mbscribcrs vho are yot far :tmm boiag tymm
gpecimens of Italian Fasolsts.

e s m 2 i o o
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The f£ifth basio prindiplc lays 1t down that "the Italian
:udicial courts have m pewer to interpret proviaioms of lm

nor to ravhw any 10@.313'9:193.1@: the power as such is mtmatc@.

mmshﬁy to the legislative body". Therefore,any reoerﬁea
 Judicial decision rendered by the ordinary law court is mly
- good for mttuns the dispute at issus,and 1t 48 not regarded as |
"mrossisn of l.s,w" +binding upon mbsequent Judgments. Only .
_in the absemce of adequate provisions of law may a case bs dec-
~ 4ded 1n accordsnce with rules drawn from precedents..
' This principle is vory important as it is one of the most
_charscterigtio features of the Italien judicatars,vhich has
" wmoh 4n oommon wﬁiﬁ G@nmwm systems. From this, all the
 judlcatures of the Anglo-American type are utiemntﬁamﬁg The
- one type is governed by a written code and the other is Wmilt.
S ap tmm case-law, |

_fhe last of the basic m&n@&plea is a brief by emprehen-
give treatment of the whole category of judicial magisirates
and em:ta of all mnka whioh declares that- | ,

" "They are sll conservative organs and mrwme&.

"1t is only by the enforoement of sn extraordinary law that

alteration or modification may be made. Otherwise there
is no possibility, which shonld derogate them from thelr
‘respective status, and organlsations as provided by the
written codea”,

1

l

i

] Q
i
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Itely.like most &1’ ’che COntinental States,poss@asea a8 mu-
| oamre tho roughly governed in every datail by writtem Codes and
| | supplementary mlea. The administration o:r oourta. the reomit- |

:_ment of magistmtes. the extent ot jnris&iotiana. and the r@mla&g

. 'iOn of pmoee&ings are all mde permnem and unohanseablo in 1

| 'prinoiplo. '.me whale 3udioature and 1’53 rouune sean to resemble
an 1mmense m,ohine. me 13:9' peop].e may not know its intermsl

mov@ents bat they may well bo able to cmprshend how 1t moves
and what 18 its reault. ﬂms, no m,atter hmv bulky the volumes of ;i»
codea and h@w technical and eomplicated the.ir aontents, they are
' olaar and denned and 11; 18 within ‘the abinty oL lay people,éven

1:! they ca.nnot maater them, Yo gain e defini te 1dea of thelr ocon~
.tent;. ﬂhere,as in the Anglo-American :udicamre. the substantive

' 1a~vs,v the procedures ana. the oonstﬁ.mtion of the courts have

\

'be d!rived :!rom thousands of nta.tutes and reparta& cases, the
. task of semzring a oursory kmwledge ot them is oarta.inly too &11-
ficult to ba undertaken by the 1ay people. The conditlen is par-
tieularly ‘bad 1n Englana.wh@re the ocurts of 3ustioe ere constli-

tated by piacemeal reioms 'based upon no logical reasoning. More-
over. tho 'oosts“ are umsually high. With the delay and arrears
of. tho courts in their mnotions. anl the lsck of judges to en~ |

 pure adequate spply for aimit the majority of the English
 people are deprivea of their aocess ta the law courts.

To conclude, after a gensml surwy 0f the theoretical def~
inition and practice of the Judiocial courts and of the various
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basic principhbes provided in the Statuto Pondamentale, Italian

Justiocs, nétévithstmding the existence of the notorious Speclsl
Court for the Defemnce of the State eto., mut on the whole be

a@itmd to be quite admirsble. A great mmber of polints aiu- ,
erve mublic admiration, such as the falrmess or reasonsbleness | |
of the ﬁ.xed costs, the prompimess in the tranaaotion of 1e@.1 ;
affairs, the even distritution of lew oourts, the suffiolemsy of -

e e L e

judges and public m.niaters to enmure adoqnate supply far oir-
oul t, ,@“d above all, the propularity of judiocial justioce among

the majority of people. These oonsiderations are all signifi-~
cant and valuable assets of a 3udieia1 system and will sll be |
fully dsoussed in later chapters. 'Eheretou 1f we camnot a.nﬂ-
olpate that the Itslian courts will achieve absolute Justios, we
shnll Bee that the eemmaniiy ¢# judicial courts in Italy aem«n
Jnst‘lot meng the conmnity of citizens. Agein,if we do mot
prefudics curselvea by bolieving in the none 00 plausihlc con=-
tention of the oemplato destmotion of the Italian muo:.m
through politdosl ummtien. we shall than Bee elmly that

there 1s stlll a wsu-@vaxma systw of law and Justice nnaer z *
the Fasoist regime.
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. IXTRODUC TION

ses

The Jurisdiction of all the Itslian judicial courts
is defined in the provisions of the Codes. Regalaticno on
the exercise of them are also prescribed in detail. So far
as the main process of litigation is oconcerned, nmo alteration
or modification in the reslm of jurisdiotion is peritted. i
There is,however, the principle, wheredy Jurisdiction relating
w‘wckmiy’mém,mh as that of taking evidemce, or in- '
specting matters with the mauanoo of. txpsrw.w be atlc-' M
gated to other courts for convenience sske. Asu:.n ‘there are
certain exceptions in the gphere of oriminal justice, in
which, the jurisdiction of oms court may be remitted to the
other. Emwnr, these toplcs of delegation ana rmssmn of
urisdlotion nu be tuawl ‘at a later wagc. o

czm. AND cmeun JURISDICTIONS =

The eivu and eemoroial jurudicttem. as «u-mmw.
among various courts, are defined with reference to three as-

5 .
i



(Supplement)

Jurisdiction in general is defined as the
competence of & court to try and to decide upon cases, or to
reverse and quash sentences upon appeal, within a‘Sthrg

wihich is limited in respect of area, class of case {(e.g,

whether civil or cri&inul). subject matter, dicposition of

litigants, as well as in rgipgct of the penalty to be
imposed and the total money valug at iseﬁe. Whilé the court
by these provisions is bound to judge all thc_casea brought
before it, yet it must not meddie with matters which lie
beyond its jurisdiction. The exercise of & Jurisdi&ticn is

- an obligation imposed upon the sourt by the provisions of

the law,
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pects,anmmd .'m the following paragrapha. \
Firstly, that of matter and values ‘

-The word lm'rm. "mteria" 1n this partimlu
sphere 1meatu beth me mq e:! pweoe&ns end the ob-
jeot eewarned. »while tho war& uw B. "va.lerc" mpnea
the wm a.munt of a ola&m at isgus. The provisions |
resaraing tho uamwmn o! wnsuémn are set out

A

as iellow: S . ,
Imal Gmai}_ﬂ;ktg@g cw: sxcroisoa :uriadiotun over
| ~eivil, yormml and oemmmt.al actions relat-
| _ ,133 % a d‘lspntc enr porsenal propcrw or nwr
| bmoﬁ.ta &crivca :tmm mmbl«. olsins not to
meea a m]m of Mrc 400 ( 244Bede)e
' ‘Im Pma@xgm cmxt hu thw munuomon over actions
. on uinuar mttars, but 1n rospoat of ela&mu at
| ‘,,‘M@u vm..mms :m Lire 400 to Lire 5,000
{252, 1.3.). o
m; emxt he.u alae Juxd.aaictien eamemins m-
mny whioh aeoa net mood an wmal mn& of
. ire 500 ( zs.»x.s.).v_

'm:tmmm, the rmwmm cmt o,m: as a court

of sppeal :m certa:.n canes wwmh are :magoa in
the first instance at the Looel Conciliation
: cmrt._ o
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Ewr a Mknna; t!u civu ancl aameroial Jurisdiotions
‘are divided into two orgenizations. Civil Juris-
";uota.on goes to the Civil Tribunal and commercial
juristiction to the Commercial Tritumal. |
Ihe Civil Tribunal hes jurisdiction over all oiv-

11 aotions, the claims of wiich exoeed Lire 5,000,
‘Its mrisaiotion also extmd- to appeals in civil
csses from the Practorian Courts.

The Commeroial Tribunsl has jurisdiotion in the
first ingtance over all cases of commeroial inter-
est, the olsims of vhich do not exceed Lire 1,500
( 215.12.6). Besides, 1t exeroises jurisdietion
over cememial cases on appeal from ﬂm Fraetorian
Court. - ‘

In @ Court o M_& cim and wmmeroial mruaiotiw
are combined again in the seme emimt&w. though
aews.soa in &Mﬁuent Seotions, and by differeng

B .'Mw. mz Nﬂsucmon in this Gmt is then

~ Limited to oases of sppeal, No litigatlon is, in
| &o Iirst instgnoe, mma.‘ A8 a mule, all #isi
oivil and ememial acﬁam on apreal, mc from
the mvn ana @memmﬂ. MWnaIs. R

vmen 8 oam is on sppeal in the abomenﬁ,en-
ed Court, it B8till has to be heard and decided on

its merits. The Proceeding adopted in the court
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of first instance may be re-adopted in this court. -
Though the process itself is unavoidably differemt,
the content of the jurisdiotion is similar |
The Court of Cassation oan only reverss or ammll.ths
sentenoes pronounced by the inferior oourts in the
Aélonr‘sc‘ of appsai." ‘The ground mapporting the Cassa-
:"A"tkién(ig‘ linited te errors in point of law, Tat is

. to say, & csse in the above-mentioned Court mever
o . has tolw‘ Q'Mgea on it merits. | o

. When the application of law, which bscks the decis-
.. 'ion on Cassatien, ut not deemed to be f1%, the decis-

" iom will thea be dsolared ammlled and the csse will

- .be sent Dack to the original Court of Appesl for re-

| wﬂ#ﬁ.a‘ﬁrétzan‘. Otherwige, the Court may confirm the
'n_ojntom0 on eggs@ﬁm sfter the trial. However, this

Court is not ethorised %o render a new decision for ;
S '*1&2‘ | . |
—The Jurisdloton 0f UHs Court oF UaBsaW.ON Warranis a more detailed
s tudy, therefore its technical explanation will be put forward in a later
ohapter on Courts. (2) The value of a claim im determined in striot asc-
cord with the amount made in petitions. The amount of interest due, the
judicisl costa or damages as incurred during the ocourt »mneu%u ’
each and all,amount to the caplial mm of the claim, When & sul inal‘ndm
a mmber of olaims,its jurisdiction will be determined by the total value .
of these olaims. If a olaim i1s made on an undivided sum,which is bel
‘ghared by meny oreditors who are all plaintiffs at the moment, the ol
4g not sffeoted,with respeot to the determination of the jurisdictioen,by
. ‘the latter facte I ocaloulate the value of immovables whioh are uniden-
tified,we need only mltiply the snmal tax to the State by a mmber of

200
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No te contimied from Page 4.

$00 (The value of unidentified immovables » 300 x Ammal taxe For
instance, 1f the ammnal land tax is Lire 100, the velue of the land
is lLire 30,000} or, in the latter ocase, the value of ‘the benefi ts
will be Iire 15,000, If any other objeot im dispate,besides the
immovables,is of indeterminable valne,it M{M rou and nnivey.
Bally treated as exceeling a worth of Lire » 800, in acooxdance with
the provision of the Gode. In many cases, the court expenses =
oharged 1s in proportion to & certnin Pergentage of the smount of
the claims, In consequencs of the goneral Anieveni-of-the-00ob-or
inorease in the cost of living, the "values" morfned in the Civil
Code have been raiped times in the lant century. JFor ine
stance, at the Looal Conoillation Court, the fixed valune of jurig~
diotlon is lLire 30 in 1865 and is inoreased to Jire 100 in 1892; the
present rate of Lire 400 has remained since 1922, When the new
draft of the Civil Prooedurs takes effest, the rate will be raised
once agaln to Lire 1,000, ; o .



(55)

&

Bu

ﬁmgz -that of the torritary, B
a) . The mrmnal and rm.l aetima rclating to aumw

over yorsenal pmperty W ke hﬁrmht betaro the omrt of

- the ustﬁot vhere tho ademnt ha.a hia rcsidmm or
' domieile. 1 the Mmatg emmma a eentrwt. the Flea
- tor ,mr:lsuotun am alno ‘ho pmmua at wo cmrt of
-th@ mao ukaro t&u pans.es han wntrw tad or whcrn the

- o'au@auan of tko mv or mrt&ea to ﬂao contraot has
=" M ﬁlﬂ.ut&. In mak ouu. if the &atm&w& bappens
w be a nompaxw er otker smiatie pormn. tm eaao should

go ’m the ewrt a:! w qu wm:o mc Mﬂm w )
krmh efﬁcc is. ' ‘ )

b) _When the awiaxsa owmrm zmmum or Nmﬂu

S et 1@3%&1«. they mt ‘e hmnght kofam the eemt o2
’  1'°"” &I.atriat where the ammlalu arc m«am., Iﬁ.hmnﬂ:

~‘.\'t&o ueat&w o:t »rwuw umas cnr m unmm, ac t-
© don ehould them be taken in the court of that aistriot in
: "ywmn the major Jortion of the Elzect tax to the State in
‘ m.x«w&. In oaso ths rwemos wmotoa ﬁmn the two
 sestions of the pmparty are oqml. t&en m w’@.en
y ahmald be wmamea 1:1 tho cwrﬁ ol that mmw umrn
tho attmdant nuius. A
c) In tks mtter at mowsion, the mlu Adrawn to
determine mnammna are mmerous. in genaml. au ol

{

3R A R A
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b
m& 'ragulate that actions relating to succession
should be commenced in the court ef the atstnes
1
where the siccession took place.

1. In detall,such cases, which are mbject to the ebove-
mmt&onad 3urls&ietion. may be depicted as follows:

1. The ples for inhexitance or dlvision of in&u&—.

;?fm or the umto over mcoosaian 'batwam JMM
: e1ATS; . ,

‘-'2- The remssion of wrongful a.,tvis:,gn. R

3;&&@ ac t'mn against the tegtamentary ewou‘wr o:! a
- willl;

4., The anﬂon to de taken agumat or by 8 1@@&% or
oreditor of the inheritance (in such oase,the litig-
aﬂg)&ew not n.ﬁ.'eet the real rights ovm- ‘Bht »w- ‘
“per .

o If the mmemsaie»n 15 occasianea abroad aotiens pver
1t my be brought before the court of the aiatriet where
the immovables invelved are locnted; otherwise,the mle
that 'tkc plaintif? mst follow the dsfendant” which has
been mtea wvith referemee to jnxiaaiotien over porsonal
property is also spplicable. Though, in Italy, this mle
ig not completehy followed, the plaintiﬂ. in oxder -
obfain redress,can only plead for Jurisdiction at the
courd of that &utﬁ.c& where he has his residence or domi-
cile. It ig mot like that of other countries where
the courd of the g 200 in which the Jefendant carries on
his business may have :’arsmiat‘.en over him. |
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d__l:x that oz the mspesiuon of causes:
: "&s aispogition of causes" :ln its ulatmn to
'mﬂsdiatd.en may be asmma a.s a put of the pmvﬂ.a- |
ions of Judieial pxooeanu. ™ mmna it u bound |

’ "\te be a Mt twhnical. In thc new draft of the Civil

| Pmoemro s.ad also ‘the preaent codo of Penal ?moe&-

ure. m: pa.rt 13 not trested as one of the e.amam

wmeh dawmuu &ze smuaiaﬁon of a ewrt Wt a8 u
o ‘rewlation w explain tho &mnﬁ.tﬁ.om o:t p:moe&re- |
R First 1t ia praaexm@a gsnerally that it the
" 'oeurt 1n an aotian ureet@a mmst a mmbex of dafen-
!mw, has jurisaiction a‘rer one of ﬁam.it has znru-
a:lotion ovar aJ.l e:! mm. seaandly,whm a ‘eomrt mn

z iju.risdiotion in the main premaa af a mit, M m alm
’ Juﬂa&ietien in aocessory praamsu. ‘“ e
'Whm a.n aemoa m oonfrantaa with the meliw.nary prﬂ-

lm ox tha dcﬁormnaﬁon of sv.risaictiea, cmk o! &c three
_nmew. wmh havs ’&aen not«aa u the preeeamg Mu, mst
‘bo um wim tqual mxmm. The a,muoaticn et th« one !
aeea net yrwmaa m‘ mpnmm et 'aka wmr. A cma oon=
eernins wmm preperty, m inamam. ‘under @ valns of
mro 400 mst eomonm a.t the neaal comnamr of the dig-
triot wnero tha defendant takoa hin rwidmc. not at the
oourt of the pheo whero the plaintiff resides,

i PR R
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. . -8a
~ Zhe Effects a:c Distiribution of mnadﬂ.etmn
a) On the Eiorarchy of the Courts -~
" The aistrim*eiwn of Jurisd:!.ntaon. :m view o! wcso t‘hr“
aspw’m. bears umn thu iomatien et tzha Maramw e! the
Jadioial oourise Altlmxgh, at a later stage, we ahall ses
- that the hiemmky of the Italian muezu aearh 1is also
. formed on a planned aehem. ws.th rdercmc t@ the divisions
‘of amnratiw sread ol the wmlo mng&m,&eﬂnmg the
- eircult og sach mdioial mtkoaw, mwrtholou. the dig-
* tritution of jurisdistien 1 & fsotor a@aany important in
“mapping out the hierarchy ana in &nm&ng tha extent of the
:mnotiona and powers of each mmr&.
~ On the niae of oriminal mmc, mm*.l.to et the &Mtermt
oriterla sdopted for the dcternamtim o! sarimwﬁ.m. the

process of M.xtribumen .'mvalna mm.ar Mmcqmmu on the
. fomatlon of the juldioisl hlerarshy. m msrm {llastra~

" ting the hierarchy of courts in o’omomn with both the
~oivil and oriminal m:iaaiotuna are akmm on w&v 9 an&
b) On the Awaml of Jnriscu,otion |
Some scoount has been given of the mriadiotion gr&ntea
to each court, which is é.stcrm.nea and mam inasmuoch a8
1t 48 defined by the mwcﬂptmm of tho law. Such pres-
eriptions are not, however, mwepﬁue to the confusion

' ariaing from the exercise of jnrisd:.ctien. A8 8 rule, the
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..m..
exercime of 3nrisdint1m sheum 'bo Mmau. for such i
mpulsary on t»ha ewrta np to tho uait of theu- power. |
_, me rmlta of en or&erly and »zamaa msawment sma ]
. .not edmit of o@rrwﬁen. ‘In eraer to cwply with such
f;"mumptien. no ueaua of cantrol, uozrwmn&ns % tha
) ‘mnoﬁon ef the prtr@ga.tin wrlm whioh Mﬁl a mr& N
essentisl for the ragulatlon of Nr&s&ieuen in the courts
| o England exist in the Italisn legal system, The only
’ crrors wat zaight N oaoaai&m& in the applnatam of m-
c 13&10&9}1 are aenﬂist over dc«m&mﬁ@m ot aurisuaﬁen
- ‘an& Imommtmoc of Jurisdiction. | |
| ‘Ykmevor a utﬁ.mt is Mamt&nﬁw and wmam
o:t a wrongml aeoiuian.rendema by m sourt wﬁ.w its
~ resim of furisdiotion, the ‘remedy that he should ook mr
| is an cramary pmwau of appeal or of revipion at a mm» LA
erior coart. I214 s tho Judge who has done .‘mﬁury to
him by a decision whioh eamt be Justified as a proper
exqrciuc a: furisdiotion, the Judge will be 1liskle, on his |
" ewm be!;aif, 'ao action for demage. Bat thess remedial meas
o sures are part of the ordinary proceinre, which é.rn not :Qw
- . garded as mmiatmtin messures for the usulation of |
| jurisdiction, =
Confliot of RMM |
Confliot of anr:lam.otaons oemrs when a 311&1@131 |

action haa Yeen brought bafore two omrts, or m ralato&
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. :uucial aotions mwo net bem takon at tha sam owrt; for in-
stamc. it thers is a dispate over oontmt, the aotion of -
_ which can either be teken at the court of the district whers ths
’ p@rt‘iu have entered into khat oenté&ét; or a.tﬁ the court of the ‘
distriot wku-o the obligations to the oontrast ahm\la be ful-
filled, 1:! pmcodinss 1n Buch a oasse have been taken in both
'emrtg._ the lsw thm@eﬂnn it as a oonflict of jurisdiotions.
Agsin, when two olsims of & debt have heen brought up by two |
plaintiffs againat the seme defendsnt tus at different courts,
‘1% 4e another case of conflict of anﬁdﬁqt&éﬂs sinoe the law
provides ‘:matihupéhm‘nena‘ should be taken at the same court,
’ that whioch haa m.ri‘ndiovﬂ,'en_ over the defendant.

The solution of a conflict over: smsmmn is procured
by resort to & common supsrior oourt,i.e., the court holddng
sdministrative ;umnw over the twe panmsﬁ.né sourts. Should |
s conflict uyéu: between two Tribunals, it would be the task of |
s Court of Appesl to solye the diffioulty. Appesl ¢m a deoision
rendered on confliot over jurisiiotion is ‘permitted omoe more
vefore m#hor superier cours. mmuo. the resnlar mwom
of tho case at the lower oourt ml be mmm&ad. .

nw@etgm oz J‘nris&iam __g- ‘ ,_
Immpotmoe of mra.muotion means violation of the mles |
get farwar&. partiaalarly witr& rcgard w "mtter and va:no' m

oonneet&an uth the cxtont e! snrisaieﬁen for Murta. Whm the
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Judicial mmriw is euily ot 1noempatmco. the case at issue
is mauately suapended or taken to 8 court whioh may kaw dm‘- .
udiotion over is. mt en ansertion o:! immpateme mn a.lua bes
raiud ‘by tho mtazasma puﬁ.es. at sny stnge ot 11@1@%@ and |
the :mc @wrt is 3.n a ms&ﬁ.on %o rsmlez e final Moiswn.

mleﬁ_;tien of Ju riséio tien :

In yrimiple. Bo law court can Mle@me ite Sunsﬁlomaa
over a mt to other 3116.101&1 mtho:iﬁ&s. Nor oan. the lit&m%
in a lawenl § mmse a tmms:ﬁerrenoa of. zurisdictioa in the course
of thc sult unlcss they have elec ted %o reside in a new rmum‘b—
isl M.squ Bnt for the sake 0f convenlence, the law grants a
few mgptiom in the sphere of accessory proceé.urs's-', They ax"ﬁo. :
E‘imtly. when any evidence o:ﬂ a case 18 looated at a .
"hng distance from the cours, tha iavestigation or exam-

s mation ei whmh w be mtmtaa % a Praetorian Gourte .
sgwnuy. when a pariy or mparﬁ 1a gumnmoned for an
- interregation or a dsclaraiion of aath at tho om:#,w t, -

dns to long distance or nlaaau. he ig unable to be preas-
end in t&m. ‘the eanrt nay Ma@w the zuria&iauw o a
sourt of eguivalent juris&omen or & Prastorian Court

of tko diatriét .tn which the party or expert lives.  For
uaWwyz mﬁxwaea.tMs gzception is alse aprliecable.
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. The c:..vn anmaicmn of the mbuc mm.ster:‘

- The mblie mlaister resmblas t:he mklic prossou tor in
‘the mummrn of otker amntriw. mere:gora he 48 the person |
wha examises arimnal 3urised.euon. m»t‘.*aocoramg o thi _
many msual provisiona o:E the Itallian oeac, he may also haw s
rlace in the oivil orts and exerciss s considershle measurs
_of oivil jurisdiction. Comsidering ?thatva blic prosecutor
reprssenis .hh‘e State in the exercime of Qémmﬁ.ﬂ mﬂr,~ this
‘provision for the grant of oivil jurisiiotion t a public mimis-
ter may be viewed by outsiders, as an avmmt evidence of ﬁm
Pasoist 1dsa — the strong State. But in Mmraanoe with the
. explanations mads by Italian suriuta. the rmm for ‘&u Pro=-
vigion, as 1t was originated as early as in t'ha law of 1865. loxy
before the Famoist regime_ems into power, ‘;QAmreily rdi;lmg
in natare. For the Catholio church im Italy long $ustified it-
gelf in_tho'ppsgassnn of eﬁomﬁué powers over the State, and
its mterfe:m’mvm been pertioularly far-resohing in the fam- ’
11y. For instanfe, according to the olmroh regulations,divorce .
is entirely probibitsd,lack of heir is a valid reason for separ-
gtion, birth control an inoxousable sin eto.. Many of these
mles have bean codified in the "civil"seao of m%. and the |
State mst look to thg’air ezﬁ!éfb‘me‘nt &wugh the mma wgs.
ard. -Therefore we may believe that tha statement of Iw@'




(64)

Cwlde

-

sz:lsta m. 1n a oartain aeme. based on tmth.‘ !01; thern 3.: N
equal trath in the fact that since the regim of the Fasolat
Party, the iden of the 8t:remg Sta to 1a mphasisad and the na$-
~iomal sahmc mr inoreasing mmlation 13 in mn epemmw, |
Special provisions for. thnaa palieiea ara eadﬁ.ﬁ.ed in tho nw }
. oriminal code of 19u4 in whiuh typical omw axc m.ao ky wm-
ing ever @'eat rowers to me agents of &m mathonlw am manng
drastie rules for the muaing up of a hoalthy a.ml stundan ¢ wp- |
ulation. Bat in tha old code of the aim la.w ma proec&urﬂ,
mmber oi provisiena are fmm which were once baaeé on rau@.-
ous lidess,but inoidently serve a purposs sms.lar te mo m o!
the Fescist lew, ﬂma 1n smto ot tha oamata smmtﬁ.aa o:t
the Cmrch from the Fasclist State, thn 01711 coac et 18&5 has ~
still proved mrﬁzy of retention. _ , | o
Acwrding to the provisions of Oivil xrocmra, the Jurls-
adction that a mblic mnisbor may exerciss in the civil sourts
is of two kindal that of armim.l actiana whick haw Mm owkﬂ |
around a ocivil mui%; and '@mt of civﬁ.l aot:wm mca axo ugm..
guished by the particular provisions umms m &aﬁersoxma .
of a publio minister. One mple of the ﬂrat kKnd o:! am.;m-‘
tion is the discovery o: a false &wxmm emong. tha mamg in
a oivil salt. 3But this Jurisdiotion itself is mt aim; them-
;:mm being assigned to the Pblic minigter does not epggﬁ,. |
tate an exoeption to the civil procedure. The chief mplo of
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15~
thc 1att¢r ma .tn aaﬁons relating to mtmmzv or separate - |
iom of Ma’eam! and wl:h; o thers ars those which hava been re~ .

‘ gulatoé. by mrﬁwlar Provisions of the Codse |
7 nile, at a clvil t:rial, ‘the publis minmister nay inter-:

o :!aro. his mrt whieh will mke the ::em of & verbal 8 tatenent

 of his comluaive opm@n o:n tha rsam, win uMly ocour after
the w3 peugsion o:t ‘the procumtoxs" (a :L’am 9:! ée&a% be treen

e 1awyava). !he procumtera ma.y Bubml & brie:ﬂ noten to the jndge

for the mse of dezen:iing t.halr paxtdaa fxm w&awwz' ems-
i1tion may bo mdc by the publia minuter. Iu the a&mma ot

meh notw. the Pxesi&mt. of the omrs w ‘mummon’ the Prooura-
‘tor of the ps.rty to be praaent at the "aouncil of m@m&m" "
s mu held by ﬁu Prestdent and ‘.luages Ln cemm) t0 won-
de:zend the mrty if &ewaa nscoasaxy m tha w&nian ox w ‘
wm‘t. ‘ | ’

: swhen umgwta or »memwrs to an mtﬁ.an ara disuw-

eraa to be nsar relationa, gxsm fziemla or amms.w M the "
vjudge (ar of. his wife) who amroiaaa :urisdio kiom over the 1“»
‘1gataon in accord with the 1&w’ the latter mst mmm
uungaizk jnriadiotien‘ I:. on the o ther hand, the mm has
been sa a&vﬂ.scx. a gaaraian, a crcditer or a dedtor to a. 11%.-
gant, he mn s&ain rclinquiah 3uria&otiom Hsrwwr. the
judge mast have B0 personal interest in the eult mor have 2tk
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mrt&cipatea 1n the trial of £1rst Msmneo.;v~,: ot
- In meny csmes, +he mbnc mmgter has :pc;wer m 1nter—
i:ere in oivil wﬁadiotionv he is than 'a:nder the sme rmm»-
k'tiona ae are immsed on the mdgaa. ‘mem rastziotions are
| aleo spplioable to all pmato*s e'rem where they are. ﬁo aot as :
lwumlller) of the family, althmgk tho oonoiliatom who 00~
" cupy the most inferior position a.mong the judicial peraenml
are not exemptsd from the aémmnmtion of this mle. '
| | _ The pmvmien of mch restriatiens is to be mm»mm
m ‘m oontrmy aenses, 1.&.. remmation ana. abatent&on. m
mt oi’ reeusation im understood to be an mtorposiﬁ.cn o an
'ebsecﬁon or an appesal directed %gainst tha :mdge Yy ozue of ﬁha
partien an the ground of hia rdlationship to ﬁhe oppaa&tw pazty
‘er af his pamonal interest 1n ths sult itael me mrty w
mka thils preosutionary measure whenev&* any o:ﬂ meae &l g te
)iom are dlpoclosed, with a view %0 defending his intereat ag-
sinst any bamful menimletion or erpected partiality. There-
fore ra@nsatlon is vieved o8 an excmnaive right of the paxtios
to & d&smuﬂ‘ ‘Bat abstention 318 taken on.the Mitiaﬁ.va of the
3\14335. | ‘I is en a.ot of sglf-:egtrgint, taken ag a. mem‘u %
s'elz-mtwtwn. - Gn the other n@a the pmviéﬁ.w‘ 9:! adbstent-
ion am be viewed as a aimiplimzy mecsure 10 whioh a m&gs |
mt eezztsm. AT o A S
‘ma pmemsw a.cbpted. fm: the mts of rewmtien aml

a’nstcmmn a.re gemmlly diﬂerent. Rwusation ia rcqumtca
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) by om ef t&e parti es by re:!orrﬂ.ng the &mation to the @«ag-
" nizence of the First President of the oourt, im which the main |
euit finds its sprropriate jurietiotion. Three days before the
eommemwmt of s trial. or ‘she M.wumisn M the »rmrahom.
311 endma Mar&ng upon . tho judge's rm&oamp to the ua-
gant or other cogent facta mat be thtQ&n " Then the MQ
 comserned will be given notice of the evens end is obliged to
- meke an mlwatien in two days elther awing or mmw&wns
the allogat:mn. Tith the Mll gy&.aemq before m. the Frat
_ Bresident proveels t a dsoision vith the assistamos of a “rel-
| aﬁaro" (‘a Judge a@mmt& :far _the 'Mm:‘;ea) in the "camera",
.amd n m’ecr of judges may wruaimn m the pmm. Mean~
, whne, u tho main sm.t in m'gem. it W M contimed max an
, aetmg mm. Aweaz. is aaly wawm the omt «t 8 deo~
| ision relam to the remsauan ez tthe Jnase but not of the
pras 'ger or the conoillator. I t;hg ‘L’W’ process 92 recusation|
_, tsila. the party vhich has pmpmcd 4t will, a8 a oonsequencs,
be um.e to a fine of "milta” of Lire 150._ B |
. Some sgcount m Mm given ox the ast of ahstemim.
,meh 18 mmm by a iuago or e wm@ minister. The prope:
, | step ior hn W take is ommmtivoly simple. . As soon as the
siwmation is kuown to him, he declares 1% to the First Presid-
ent from whom he will éh@a Permigsion to a@@____; taln frem the
1. According to the new code of Civil Procedure of 1939, such

- objeotion may be ralsed at the “first hsarﬁ.ng of the mctier
see Chapter 6, page(200) , . | |
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" Soversigns and dplomatic offlicials of foreign States are
immane from the Jurisdiction of Italian courts, even when they -
are residing im the Country. The immndty enjoyed by aiplomati
ctﬁaiala is not limited to the mbaasu&ers alons ut mmn&a
universally w their staffs, This is a rule almost unsnimously
adopted 1n all’ aivuasea ommxiw; 8o we f£ind aimila.r »mv&n&w
in ths juéioamro ef. IW ) o o

?rimtea of :t@rsig& mﬁom axc not aa zavwm&. moy can
‘bo suea in many easos. alihongh tmy may hsm no :r:md.ame in
tm cmwy.r For m&mﬁlo, they oan be bxmght to trial for a g
mat relating t@ meir real or mrwna.l mperv withﬂ.n tha Coun-
try.ter 2 ew.m 'bauﬁ on a cantmes that has bew aam:maa& and
will be mmtea Ln ‘the Gemtry, or in all other mw vhsre the
&efenﬁa.ut Mmhligad to rosmn& with mm action (reciprocita).
rke 1&3& provia.tm is smbi@m ana is supplementoed with
no m;lmtaon. To interpret 1t literally, 1t means that a for-
n@ar wbo ia nat an Ita.lia.n reai&ant is Wor the obligation to |
submi mmeu te the 3ar&suet&on et Itali&n courts in all cdye |
i1 eaam,meyjtﬂ me;xm‘_:elafu 'e@ a terﬁ.gn 1@& or o a amw |
m'if eeﬁémma"in ﬁm“ dmﬂkry. For such matiers, the oourt of
thc a.iamn wkaro 'éhe Mat&ﬁ m bis res&.damo. W olam
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~the ee@imt et :ur&sdietian over hiu !are.tsn opmmnt. |

| When a forelgner has mmﬂa resldence in Italy miu-

: uetwn over him m all tho mu-a assured. In so far es 8 mut

does not relate to immovables in foreign .‘mnal he oan sue or M

‘sued in just the same way a8 & national. . ..

= The e‘i:tcﬁt' o"t"vt&o"ori&ﬁal ‘Surisdiotion of the judicial
ewrty is attominea with reference to two aspects: the terri- -
toxry in which a erlms is oamwittta; and the pcnaltw'whieh shall
“be infliated., Iy virtae of the first aspest, the furisliotion |
at&nu primrily to offences thwa within the territory of |
the State wmch the Cods defines for the cnfammmt of the
wm law as the mu mngm. ‘the %lanau. Imlian m.pm |
and aircm:!t. The pnmiplo is 'shat whwnr viaia%n the mul
‘Yaw which 48 1:: full foroe within the State territory, shal} .

sbmit to the Jurisdiction of Italian courts. namwr.wzm
 this territar&al nw:. tho mrieaietiw of orimingl uwrh -
wxaa to all mrmn;, wmmr Imliaa or %rawm ' Agein, regar-

ung taa ssm e,speet. a cxino is cenamsrcd te e emma in

the Stats territory when the astion or omission wmammm |

tho orim wmrwa whony er m wt tkarcu.ar when m 00n=-

»2 an a0 tion which wmtiwmm he




S (70)
 -p0s |
':therein. The aame holda tmt of an attmpw& om,lwhsn the f
| Hlatoat gt ef 1t took plme therain' and similarl,y. in a oonm.n—-

. wed otfencog whan the ﬁnal aot ené,a in the territory of the
| State. Timally, wheneyer an indloisble offence is found to have
been comm:.ttea within the State texritory, 1t is not ascumed th
‘ ths,t 11 Italian oourta have jurisdiction over 1%, Omly the |
~cwxa.rt of that aiatnot. where the oﬁeme isnlooated, is author-
' ized m eonduet the trial. Otherwise, the oriminal oourt of
'the distriot whare tha offmdar rssidw or is arream will ex~
o eroise mrisdietion if tha mnt wwe in wh:.eh thn orime 1: , |

| vcomw«l rmains mhi@wus.

mrmcmara, the Italian seurm w havs ar&.m.tnal duris- |
Mcuon aver eﬂmea eomﬁtte& abwaa. The same is applicable |
even when the indicted offenders are not Italians, This is not
however mcepma as an Q_xpedial}t witl; the object of meeting |

| utﬁealtiu‘ or f&rﬁw&ai Bitations which éftan coeur when
'tha law of one nat.’mn 1a in eonﬂiet with that of am@sr. The
provaaion is nevsrthdeaa eonstﬁ.m%& a8 a rule mmal to tha
one pat mt 4in the prwe&mg pamago rsgarding ‘the teryitorial - ,
1imitation of Jurisuotmn.! Parallel these two rules may be m

1. Attempted sxime, whoeyer emm mu which axn mmyrmto
for,and directed in an equivocal manmer to the commitiing of |
a orime is responsible 1ar attempted orime 42 the aotion is
‘not oompleted or the event m not sotaally ts.kan Place =
© {Ar%.56,Cximinal Code)s

2, Contimued ocffence: more than onc hre&ch of ons or varioun

. provisions of law by one or more mods {Art. 81,C.Ce)s
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B8O ﬁar a8 codification is conoerned,tut in principle they axe
entirely contradictory to each other. By setting s territorial
1imitation over oriminal Jurisdiotion,which jurisdiotion is at
the same time extended to offencea oommitted in the herzum:y ot

Y iore:"@ state or by subjeols of the msame,is indeed an mm«;so

judioisl paradox., However, this is one™of the umsual featares
of the new oriminal code and &id mot m“ in the 0ld ocode of
1865 prior to the Reilgn of the Fazocists.

The extent of oriminal jurisdiotion over offences commit-
ted abroad is determined with reference to the nationallty of the
offender, the gravity of the offence and the kind of penalty ®
be inflioted. The provisions are gemerally outlined as follows:

In the ocazse of any ordinary offence oommitted abroad dy a

‘national for vhich the Italian law presoribes the
_ death pemalty,life servitude or a servitude over three
. Years, the Judicial ocourts in Italy ocan olaim Jurig-
diotion over ths matter whenever the acoused enters
 the territory of the Stats.
In the case o0f notable offences such as those directed
- against the "personality" of the State or aimed at an
~ gttempt to abuse the State powers and to counterfeit
| the seal, lesal ourrenoy or stamps eto, of the State
____which are mtm abroad,elthor dy a national or

a terci@or.ﬁhs Imuw oourts can alse olaim jurisdic.’ ;

tion over tm mttcr even before the prisoner's
arrival in the Country,

!
i

i
!
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-Other orimes simed at m:!rmgment of the mn&a&
~* interewt of the State or the political right of &
mﬁonal ( 1iml ted to a. l‘a&aist.at emrs@) ‘are 00n~
~ sidered t» ‘bs mnma ar:m” wa.\mﬂﬂur they ar: §
R emma by | a aaﬁmal or a zwei@er in the ter-
ritory o! 8 mrc&m State, the It:snm M&rt is ag~
coaln mpemua to try thm.it 1t 18 demanaed by the
- - Minigter of Justice. ' ol el et
1 m other aspect determining the extent of oriminel:
Jarie&ictiw at largs 18 the king of penalty to de maa& for
»a commi tted orime. ' The penalty im question,is howsver,not the
ome 'nlﬁnat;cly“_ampasqa‘qn' the sccused by the formal judgment tut
merely an implication bssed on the dictum of the public prosea- -
utors. 'wnw the jurisdiotion éjnr a osrtain matter has beem
wmraiam‘ determined,its effect is irrevocable,even when the
judge later decides upon a pemalty far from eonammnt with the *

one presumed in the prosecutor's imdictment. T T |

' ‘The penalties desoribed in the new oriminal code are
memn;htau we mkark en an explanation of their amwstmn
with re!trmco to the ux*kmt of oriminal- 3u:1mmm.u is mam-g

es8ary :for us to abm & smem‘!. wmapﬂen of what these M- 1

31@1“ &r.v o SR l,ﬂ .
Aewra&ns Yo m new anmal @Ma, the yﬂmmﬂ_ pen- |

alties ara‘ prescribed for both orimes and contraventions. Thers
are four different kinds of them,under the oategory of orimes,
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among wMoh death 1a th. mador mm!meat. In the ola Eaml ,
Code of mw.which m 1stcr oenamod by the Fasolists aa wholly
M ummrcd by uboml priminln, eapital pmaswent was replaced
‘ hy ummao ter 1110. Mt &noo the Fagolst regime,notably in
B the new oriminal ooae of 1%1 the penalty of dea'sxa has been re- N
_1ntmanoc& on an extms&ve soale. Its execution,which 1s nm;
iv made pu'blao iu oarriec,w;e;nt by shooting within the walls of a ;:
) pmitentia.l wtablismont or in any other place deslgnated by :
| tho Kﬂ.nutor of mmo.~ N@at of tha orimes against the go-
" @allcd untem.uonal pemnanty of the State” are punished by
h doath as alse.:ter matanm attom»ts against the 1ife, aew.r.l'ﬁy |
.~ "or psraenal liberty of the Head of the Govermment, Missolini. ;
. mt 1n 1986. we faced tne ugl,y !aot that,in the case of zamham..j‘
a bey et ﬁ!mm.who m ma&a an attempt on the 1ife of mwm-
: 11n1. tha pmalty awarded m far more severe than mers death.
The boy was lymohed before the trial and his body was dragged |
thmgh the olty of Bologna and Mt waied for eleven days.
mrthomro his father and mt were mh sentenced to w:w
'yoa.rn' gervitude,vhile his brether wes deported to Iiparl Is~
| land fer ﬂn yoara of kara Mr. xﬂerthalma.wmrm to @

" the mew Penal Cods, the wem,a sound more moderate and there ‘
vyah@nm ba no such wcmmry pemtua for the priaam:' !m:.y.i
‘assoeiat@& witéz the mﬂioﬁan of a capitel penalty, |

o The second przmiml penalty for o;d.mm is "Ergaatolo”

whioh means life servitude with aamwlwry lamr and 1t 3.:
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nsnally oa.rriea eut en tm 1alana of Lipari. fhe orima to be
wish*a with "°rswtalo” b.ro mostly oommltted againat the per-*
senaliﬁea o! tho smw. Gemparatinly speaking. there are far
:ecwor "crgaatela" sentemw thm death aentemea a8 preaoribea o
yin th. Oedo. Kowwo:c. aocording m ﬁm -tcxita wm about mmn !

the uws m’. prisemrs thcro are bara aml parﬁmﬂ.arly hard is
tne tatc of ponaoal -x.uen. S SR
o ﬂu thir& principal mnal'qy for erimca 195 "rwhmwm" ‘
wh:'mh mm penal serﬂ.'mdc o:! a perioa ‘rarying trm ﬁtwm é.m
to twanty !wr ycars. _‘ ’mia pemw 1s aernd m a penitanm.al
esta’nlislaont w.tth oemmlaory labmu-. Bm; ”mclnnmne" is sddm
mwsad fm' 1ts m.xim 1ongth oz 34 yaam,mesa in thn ease of ’
mumu cmu er e&er orimu agamst the smta. Even,in ﬁu .
mtmr of hm.taidu tho n@m tom of reolusiom" 18 ﬁ yem‘
xmrthelcss wltah:m tho wm of 'raclusiom" nany umrea’sing :tn-
mru'm previdoa m tho %de may ’oo brought wt. For exmpla. .
the Code prev&du that whower mkw w attmpt agamat m nh-
orty e'.t t&u neaa of tho mvomant,Maennﬁ..ahan Yo mma |
wﬂ.th poml aommae trm :raur to twelvo years; whowu emw
a1 eﬂcneo asainnt Ms homr er presusc shall bo mm& with

peaal urvimao t:rm ano w ﬁ.w yms; wlwcﬂr cmu w%.&lr— |
ected %o rm&u‘ a pcm@n mmtmt o ymarmto.ahan ‘bo mma
with pensl servitudc :!rm s&xmnﬂm m two yam and wiw fines;

or whmrnr mbuely 1no$taa to prmt;lan eontury to preermﬁcm ‘
or carres on mmmaa in :!aveur thereef.ahall m Maksa o
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with a year's a‘i‘mmao eto.. These are only a few instances -
mng the many mmmona in the Penal GMQ that zas.rly mpm
gent the innovations of Fascist justios. . S
- The last of the ‘primoipal penalties prosorn'd for ers.mu N
1s wmlwr,,meh is the pemalty of a fine comeisting in the pay=-
meat to the State of & sum fram 50 to 50,000 Iire. For orimes
m@ir&by motives of gain, the Judge may xmwap ‘& fine rang-
‘ing from 50 to 39_.069 qu.'mt asan acoessory panighment tmt . -
in sddition to the principal pmity of pmal servitade. More~
over,when,in view of the financial eimmu of the offen-  7
der, the f£ine fixed by the law can be pumaa to be maam&o |
or mc:!zmtiu. me zmgt is mpwwrca to inoresse it up %o
three times the mmt» ~ RS :
- The pﬁmim pensliies bdonging to the oatagery of contra-
venuons are only two: the “arresto”, a &atmtiw mpnmmcm
cxtonding from five days to thru Jeara; and the ﬁna of
"gmmenda" v‘rhiahqeomam in the payment of s mm from 20 o
10,000 Lire. "Arresto” is served in one of the wkgu&shwnw
pr@vidc& for the purpose with owﬁlmry labour. A perw’n sen-
tenced to "arnaﬁa" may okmmﬁa M mm:leyea at ka uﬂcmm
from the compulsory labour :mvuc& i.n the establishment,in ao-
cordance with his mﬁm&ﬁ,am his previous oampatiena. The
fine of "smmenda”,similar to the provieions of “multa” can also
be imoressed up to three times the maximm gum,if the fudge pre-
gumes that 8 maller »ment may met be an effeotive mmgmmg 3
for the eﬂendor.in viow of his wealth, xamgv".whm a11 pan-
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..mm.mts e:t ﬂm(inoludias tho mlta) can not be &uly execunted )
wmg %o tho 1nsolvemy o! the accuud, the mm.anmma sxo eon- ;
erts& into tho 'reolusiena" mdor a .umit af mroa yaarn ax tna
- warresto” for mot more than Wo years.
| Bcsidm tmﬁ.thera arc mmsaaxy pma.lues mwarfno& for
-‘b«eth orimes and sontraventions,such as mtw&iotmn tmm mhuo
oﬂiccs or proieasisna and 1@33 of lem oapaeitios utc. But |
~my ‘are inﬂiotsﬂ as &0 ymal c:!:!wm of the pxim&ml pmalt-
ies; thus thty are xaat inelndoa in tho applicatien ot pmlmu.
whieh appueatien is taken aa one nt the md.n roﬁermew :!.n tko
detemmation of the Sariaa:letion of ormm omrts.
- With Mﬁuaga et the pnneipal nomltlm mpld.m& a‘b»w.
'we can oasily see how tha extent ez thQ mnmxomu sz all arﬁ.m-k
inal courts 18 actemﬁ.max et i Rt
The Pmagx,t% § w han tha :nriadiotien ovor eri-
- nim uau,whmh inmlw the Wnﬁ-ﬂ.@n of:
(1) Detentiys MaMent of e;lt*mr 'reamnﬁm"
or "aruato" :'.or no t more thm s tem of *&ru |
. years; . ,’
- (2) wmmuy mniment e! "mm@a" |
unsl may have thc Juriaaie tios over aasu wh:!.eh
‘, m&'u tho m&t&ea exg | o . e
1) mtmun punishment of "reemuem" for am "
- more than nighﬁ mm; _ )
() rmmary mmm of "mlm" o
'Bcsid«, the I‘ri‘mnal ha.s :urua.toﬁen te hear
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and decide an _am»eal from the Praeto r;é.é_ Coux t. |
. e Cri&imgwmm' of the Court of Appeal only has
‘Jurisdiotion ever the appeal o! oriminal cases
‘from the Tritunals. | |
The Conrt of Asslzeé may have eriminal :nriaaiotim on?.y
over caaw involving the impeaition of
(1) The pmalty of death;
(2) The "crgasbelo“ that is pem.l nemmu fox
uee; o
(3) Dete;wive wMaMmt of "reelv;sieno" :‘.i'em
eight years omward,. : o N
The ceart of ma@gon may have juris&iotim aver cmm,
eppesls from the Court of Appea&., azw. Mm‘t of An-

1
- slze,based gsnerally on crmm m queat&em a:t 13#.

(su the diagram of p.28)

‘Further mles for saﬁmrung the cmmmm o:!.' mnsm-
tion are raﬁmr complicated in view of the eno moug mmbor of do-
tailed provisions premribea in the caac. mn. mm wwt of
thelr mnotiona is nmesaary., For those ull-»deﬁma m:indiet-
1ons of the chnal Gmrta may haw 0 De mmua w a nerta:l.n
extent when these rules come nm d:!ect. m‘y &e,}mwmr em'- |
respond with tha aggravatmg end aﬂmating eirwmmu ei of-
fences which have to ‘ao observed ‘by 8 Judge when he 18 muwas

1, The most seﬂm xmsia!mmm can alno be imposed by ma sp.mal
m for the Defence of the smm,umn thwo pelitiea]_
¢ a"
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his task. Bat in the preliw.nary proeesa.pr:lor bo ths tnal.
the public minister 1s bonnd m nots: these rules when he prooeeds
to proawute the cage and - the judge mst de likewisc when ke
firet tekes cogniawm of the mtter. |

The first of thesc ‘rules 15 the.t the pmalty to be inflie-
ted upon the guilty persea mgt be approyriata to the orime that
he has committed or attempted. As the law says,the punighable
orime must be tho oonsequeme of an injurious or &angorm mt
performed maliciously and intentionally by the acmsaaa. Failure
to prove the direct relationship nnking'eause and effect dimin-
iches the delictual nature of an aot,cmn it 1t 18 demed by the
law as a punishable crime. |

- Secondly,with reforence to a mmt&mwa eﬂmm.mt ia.w |
offence committed by a single aot violating various provisions of
the law or by a mmber of acts violating only the game provigion
of the law, the penalty,contemplated by the ublic minister,mst
not be more than the pemalty for a single offence. |

Thirdly,smong the mw ex temating eirmsmm#. only the
one desling with the age of the etfew&e; ahuu be cemi&arul as 8
test of the oompetence of jurisdiotion. '
e R R R e ——

ned the age of fourteen years shall not be chargeable;
A person who at the moment of committing an offence hss only

atteined the age 0of eighteen shall have the penal ty inflioted
on him reduoced.
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. The 1noampetance of Jurisdiotion constimte& by aiaregara of ;

tha above-mentionad mlsa or ‘oy overstapping tha Jnnsdiotlon as-~
signed to tha oaurts os,n be &lolazed at any atage ot tho prooam
in the oeurt of ﬁrat instance. - ‘The eomequoneo o.f Mm dwlam&-
ion 1a to mke the action mll. -and vam snd 'cha snbaequent pmoesa ‘
that muewa is the trans:tersnco of t.hc oase baock to tlu atﬁ.ss of
the pablio miniater. It oontrowxsies over the pxoblm o:! mnaw.u {

tmce ariso ‘aotwean the judicial authority and ths pubno mmiatox,?
| ths mak of solution is undertaken Yy the Court of Cassation.Other ?
ocontroversies between oggr_ﬁs,ovar_the;:urigdiotipn of & case,are |
also solved by 1t. If such lncompetence of mzisucuon is later
disoovered in the process of appeal, a Trilunal has the power to
re-decide the case on 11s merlts as a oourt of first instance,or to
pend back the ocase to tha publio m:mietar ?mt a Court of Appeal %
will ondy be competent to mullify the decision om arpeal and to
transfer the 0sse back to the pudlic minister. -

In prin@iplc the juriscucﬁnn of the eriminal sourt, as haa i ‘
‘bam defined 1n the preceding Passages,is mt acceasihln to alter-
atien or mdiﬂcation. and the mame heldz tmo of the admmmra&' |
ion of oivil jJurisdiction, mt in practics, in the admmumm.m 1
of oriminal Jurisdiction, thero are exoepuona whero & oourt is

semetimu msunoa in exerowins the powers of amthor. Such
would be the case in the event of n demand of the ablio ninigtey
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atmehod to tha Court o:: Appeal or the Ccmrt o:f.' Gassation. In-
atanoes like these are mmed by ‘uhs law "1emsaion of jurisdic-
tio:n“ "Pnblio pelioy“ and "namral justicc" are further
gmnnaa amotimea ‘held to 3usti£y "remisaion" In additio:n. the
proooe&ing can alao be mken 'by ntigants 111 person at tha rigk |
of a ﬂm."mmtm" :!mm 1 000 L 10,000 Lire.v.h.tch vrlll be im-
posed when their propes&l ﬂ» fm: the ram;issian oi 3urisdiow.on :
does not stand,



CHAPTER 1III
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The MINISTRY OF JUSTICE

L AR XX

‘The Mimistry of Justice is one of the thirteen Des-

partments of the State which together form the major machinery of 1

the Italisn Govermment. The.Minister,its head,is naturally res-
ponsible to the Govermment,or to be more precise,to the Dictater

himself. _Kn is most oertainly a prominent member of the dominat- i
ing Party. Bat,as a rule,he is also a man of profound legsl tm-
ning or has acquired a ocertain position m the world of the juds.a-
iary. Otherwise,he can hardly be equal to the enmormous &duty laid

1

on his shoulders. In comparison with that of the responsidle of- l

ficers of the judlelary in 'msgland.his' responsibility is equival- |

ent to all the judiecial functions of the Home Seorstary, the Lord
Chancellor, the Attorney Gemeral,and even the Prime Minister,

i

i

whose funotion i1s limited to appeinting certain superior jJudicial

personnel. In addition to judiolal administration,he has also

legislative dutlies as he supervises the drafting of new Codes re- Z

piniscent of the work of the various committees in the process of

preparing the drafts of bllls in Ingland.
Functionarles:

The functionaries under the Mimister,who a@a&at in
the performance of his heavy tutles ars divided generally into
two groups. Some are statloned in the Ministry; others are scat-

tered in the dudicial ocourts all over the cMsry. The formey
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are State officials or civil servants who are subjeat to the ssme |
privileges and regnlations as other State officisls when they are

in their respeotive offices: ‘Butnin reality, they are qualified
‘judges,reomited througk the proper chamnels,and are only transf-
erred. there whether pemmanently or tmwrm:ly upon apminmmt.
saeh transfer,from the Bensh t the mmatry.MoMatoly omxem
upen wtm ﬁho amm of smm eﬁacia.ls.un&cr vhiok smwa thoir
: mnotion 15 ne longor irresmneiblo Mr 13 their mmwnunm aa

mro as whan tkey arc a& the Bmah‘ In the meantime, their fudge-
BMP 33 MWW not rm'ml Bat oaly Zalls 1nw a‘hemct for w’* P

\ 19:33 aa thay are mnt&mwualy mmea 1n the mm.utry. A msh
txmtua ﬁ!am tha Bm@h to mo Matry or vioo verasa aro at &u

useromm ct tho mnister at mstiea. " m m jnaieul wmnncl hh
transfer to the mnuwr u.hem’nr.rewam s the most memﬁmﬁiv'

p:motion tkat thay aan apmt 1n the hng and wcary alfmk
thrmgh tho gra&utea Meramhy of thc ’Mmh. ‘

o ﬁo etner gmw M M@tmmnas aaatmed m va.rimn awrm 1

, ara knmm as tho Nblie nmmm. mey are a gmp ot over
aight mroa yersana,wMeh moa.na. a:u tho Atwrmy emerals |

and Eabuo Ereamteru. These nm,by virmo of their qnaliﬁew-

1en a.ra a.lw :udisial pomenno‘l as ara thair eanoagau 1» the
mniaterial efﬁees. : nm: m-wma e:e reemwmt. thelr sswu

and rank are ﬁwﬂy me m‘ as thwo ef :udsoa. Gnly,ammg- f,’_

)-‘
;,

tmtin:.y, thty ﬁm a nemrwu elans by thmnuml.vh:l.&sapnm

uraoﬂy 2rom 'sht saprene Matry o2 Mtﬁ.ac.‘ And the Msw ‘Ki
has aama.ny beoome a ‘sort of hesaquutara for 9,11 at them, The

i
%

it

R
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'nmrest analogy in: MM& ‘may be ‘sought w the law Oxiiem' /
Department vhich coordinates all the Law Officers in the mma
courts of oriminsl jurisdiotion; only this- ‘Department is not m
closely knit wgo&ar nor as panrm as tho Italiun ayutem of
Public Mstcrs. SEEAR LR LEE ST BRI AT

Vo Sy ey
e Noed

. me Motions o:! tha mmuxy e:t Juatioo W ‘u num

1nt@ .f.'onr.

1 al system :mu ammgtrat&en is mt aonﬂnoa h mmu ‘
am.tniat:at&ve mmraa such as aro tsakw up by a amrt-yrm&mt
and limitaa o within tho walla of a emrt. 1t'1s awmnmm.w
| whieh aﬁoam thc whole mhem oz tm muoamrc. -
. W:lth re:feunm L thc :naiaial mrsonnol, m mmuy i
u napansihlc mr thc rwmiwmt e! 311 m Nages.mbmg m-
iat«rs.ahamau@m and sacrstm«s._ It meinta wmm@.aaima en- |
many mprmsr- uaomata m‘auo minaﬁma.enku tar rmmw-
,ms tho md:.eial mraenml or tar meir prmtiena. Gmgﬁem
are alm aypoinwa to Mal vith the taak of "acmtixi;y" Mch 1;
.Aamtha: mmoa e: »mmoting ﬁmsu :uasu ei M@ rwk an w m..
s ot msnomo ef sohimmmt. 0ff101sl memmenta » any g
,w&kem wgt are als@ 13@0& ‘hy the Mnﬂ.atry. m phm. ﬂ:ua..
ges mainatea. hy tko K:!.ngﬂ as mamahea m tha *smmw mm- ‘{r
mmtsh wa a8 pxintoa eé areduntaals is mrely a lcgal tam.
In uspwt w ﬂmm. 1t 1a @1% tmo that m tho m&a &rv

;tho 3ndiaial oem-w a.ad pommul aro apprepriatea. by tko smm

o s pat,
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Tressury,but detailed socounting is deme by the Mimistry itself. | |

.The monthly appropriations for courts,for instasnce,are remitted .

rio Gemerale) of esch oourt,out of which the expenges of the .
oourt and the salaries of all atiached staff are finally paid. .
, - ; The adminigtrative mmtwn of the Miniatry is directsd to
‘m a:uwatwn of jurisdiotlon, the allocation of courts, the .
trensference of jndges and the internal fomation of seotions
eto.. The lowest units,sll the Local Conciliathen Courts in
their stministration, sre responsible to the Prastorian Courts

of the same Provinos,the Praetorian Courts are answerable & .the

Tridunals and so on, Pinally, all the Provinolal Courts of Ap-
peal are subordimste to the supreme Mimistry in all sdmimistrate

ive matters. Therefore the Tirst Presidents of the eﬂgghwm Pro- |

* yinoisl Courts of Appeal and their six Detached Sections of App-
esl are virtuslly the chief agents of the Mimistry. Tat is to

say, in the Provinoces they are the first men who are responsible "

to the m;w for 'e;asp’lam:a&gtraumo: all th@ai.;?te»»ﬁw
mm@mm Judloatures, . Whenever ‘$he Minlatry desires to comman

joate with an inferier oourt in one Provinoe,that commnication .-
msat be.-put thxmshvtm high Court of. Appesl of that ?roumm In )
short,azy sdministrative order issued from the Ministry omly des- |

oends to the mwwu&n lower oourta hy w.axamh:w;l nm. Ana

any Petition from the lower units mist aleo travel up step by =

step to the Minlstry, This 1s: the sys tem me the Iw.:uaa calls
"the w-erﬁimto siministration of :naticc"

i
1
W
{

[
[
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The second funotion ot the Ministry is mot a funotion that

ma:or famtien of Ha seatmred agmta tho Pubna mm.storn. ,Byr
4 “ thc Lew of Deccmbar 39th 1989, thc htter have Men wtlmnlud to
| reproseat ‘the Bt:ato m judioial oa«urta. Hmm, an imonao mwcx

, 1n 'ahe pmsmtion o:t Mf&a&erl and tae oncntlon of 3\:&1@1@,1 y
o mtmeos 4 m asaigmd to and u atroiu& by thm. \m- ower |

has boeﬂ explaimd as ﬂu ":urisdioﬁon ox I’ab&io mutcra" 111

prniwa ohaptsr ana mw waaibly be aommd u 8 diutimt tum-.

tian originatn.ng from the.tr own sh.tm. &a long a.n m mm.o

'mnﬁ.aten muu their dnty. tho mn:y wuz. on mo mmm murﬁ

B f‘r‘o : .
. On tho Mkar hana. whm leoked at trm ﬁac viewmint of -tﬁ
ws clesc rdat&enahip bcw“n tha ﬂmﬂ.utry o:! J‘usﬁ.m ma ‘1&0 “
mbnc mntnmra, va w alae wnaiaer that tha Meuanc ot tha

| m are rcally ane 1n 'm bmaa aenm a,m are mt uvm.a. mat i
18 to ss3, the mmmmn of the Publio Ministers n a'lm the

B mrisdieuon at t:he mmnry e! mstim. Althw@ ﬂurc u no -

| aomentary WAN' w Prove the uta'@emnt. tmv tho w«r at the g
| um:lstxy extmas ] rcyresent t&o State. tho Kinutry 13 nswrﬂw-!‘

‘9 leaa mthmina t@ dlreet,to oontrol anel m intertare with ﬁu
| whelc :uuciuy 1n whamcr oirmstanou. _ It oan ouMnly 1n..
sist umn the pmumuen o:! uartaan aases 1:! 1t dt&trna,cr m-

strain t.ho Publio Mimister trm scousing osrtain indivigusls, The |
syatm 1n taot pmviaes that all I’ublio mm:tarn ahall ba unﬁn '

L D

.
oL
*l

18 direcﬂy concerned with the Mnistry 11:3011. 1t is rather the ||
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the cﬂeetivc control of the Mnﬂ.stry. ;
| . Tho third fanction ‘of the lﬁ.nistry 15 lagialativo, mg
funo tion haﬁ asain no dmenta:y baaia; nor is mero any lem ‘
:ustiﬁoation fm: an s&niniwrat&vc Deyar@eat tak:lng up mnotiona'_
that law:tally bolong to Leglslative chambern. As a mtter of mt—A
ual practiec,hewwer. ‘thd Einiatry is undeubﬁedly a legulaﬁw :
uuthority. o '
Th:la legialativo fnnoﬂan is aainly conﬁma w the pr@m.
tory work o:t dm:tting ugislatien,unautaksn with ths ussiwamo et

a spmial comiasion ca.u«l the "cmasion tar the Rotom ot Oaa«" |

The lawar inolnam mst&y pmtessars and scholars of law ‘belomng

to a Legislstivo Inaumta who devote thelr time » lagaz. rwmk.

eemparattvo ntu&ies.bosiua tshe arattmg of Oeaaa for the m&.atry.v
The Minis try dwidm e»n tha mnamental eumnaa and the OWM°n-

oy

i

i
I

ik
{
i
l
i
‘

ots dmtk thm inte Laws. Whmwor a new measurse has bem dm:!%&,

1t mst M aooompamed by a "roluiem" of tha ohief cmuwmr or

of some ot;hor bedy or et tau m.nistcr m“u. ﬂae Mm amp is to
snbait tho ara:tt to the meo fer revicw. A Mmsit e! the dratt in

the mm's oﬂicc nay rmain ier 8 briet or a oonuiacrabla pened og _

time, acpending largely upon the urgemoy et the legislation. For
ingtance, the long delay wer tho_ enforocement of the Projeots of the
pew Civil Code and 1ts Procedures,drsfted in 1937, was dus emtirely

to the Duce's tardiness in reviewing them. But as Soom as the Duce's

approval is secured, the ﬁm:mmgm voting in ﬁa two
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~ Legislative Chambers are matters of no significanoce,

... -Ihe last function of the (lﬁ(ﬂ‘.m’.'atrymy be defined as the
supervision of justice, and it 1s perfommed in co-ordination:
with those soattered functionaries, the. mbue; Wam:a‘ This
- fanction is ,vary_sxtenain and mmrmt. : Itma.y;, be oconsidered
that the exercige of this funotlon over the, judiolary is one of
main justifications of the establiskment of the Mimistry, -
~+» With regard to the sué&eial personnel, it is the duty of
the w&stm to see that good bahav:twr is WM&»&. I2 any
- one 0of them has violated his cath, a disoiplinary charge, as
- the law provides, w&ll;bélaia against him by the Publie Minis-
ter, Respeoting the administration of oourts, the attached - -
Publio Mimister ama ~cons tantly obserys whether kha laws of
‘the Stale are. bea.ng kept in due mammer in the Gemeral Adminis-
tmnn Counoil af each courte 7ith regard to the judioial
decisions of courts, &t is agaln the duty of Publio Ministers to
see that mgy are properly exeouted. This explains how they
have. ths pmur % airect the Judiecial mum or gometimes even
the ordinary police, and hav. also been mtmﬂo& witeh the
oharge of prisons and penitentiarles.

conols 1:
) In ms‘lm thia mehinery is mu-mnmt. over 'ma &a-’
mmistmum o! tho law thor« is no aaequaue supervis:.on. m
romlt of an ulegical w& Bdacaumal a«nument de« noi;
eﬂan man ‘the strmg%mmg e: 3ua1e131 macpmacnm; what n-
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| nmuca is tho laok of oo-orunation aml the 1mﬂioienoy ei
rtha wlwlc aystm. L L

o In the Unitaa States of Amri.oa. mperviaory machl -~
)mry ovc:r thn ju&ias.ary is also abunt and the result seams ke

. be even more emm. Nr mo W‘muon of .the separation

“..‘at tku three Gonzmental powers. mau the smu Judiciary
| ~not nnau 8 mpervisiag Nxmrtmmt it on a plam above the
: othsr mwexs. It 13 mtmatad wiﬁa thc immenge power of
jndicial mparviaiw ;m oraer to ensure the o@nsﬂmmanaliw

- 02 g1l State legislation am the nino Justioes of the Supreme

cwrt have besn oonsoquently venmaum a power whioh is

mich tw mich in excess 0f that warranted by a purely judioial

power. - They interpret the Comstitution; they construe the
enaoc mm of Congress or suppress them when they are uncon-
ntitufsional from their point of view; in a broad sense, they
may even ventare to the interpretation of nataral law, polit-
1oal promises and individual interest,al though sach ventares
are not necessarily in aentoimw with the will of the Ameri-
m pablic. Over all ﬂaosi funotions there is,however,no
megsure of ‘sapervision and necessary reforms are still a dis-
tant prospect. |

. Up %o the present, these two great democratlc Coun-
tries ut:iil oherish the argument that “to place justice under

i 5 i S S LTSI T S e R

a wutiea.uy adminigtered Departmant wuld reduce its maeg- ;

mam ckamotcr to s sham™. ‘They have ta.ilnd o see that thg
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maintenance of this pure judiclael independence 18 not directed
towards the reallsation of a systm of a unified control, For
the absolute independence of tha Judioiary in the senae of the
giving of judlolal decisions and the keeping and carrying out 'of
them with resoluté force, does not depend on the fact that the
judicisl courts or their persomnel are absolutely free from any
adequate measure of supervision. The truth may be that,betwsen
them,adjustment and reonent'ation are still possible. It is re~
grettable that the two great Demooracies of the world have not
yet oome to grasp this important faot,



CHAPTER IV

COURTS
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THE COURTS
 Histoxrieal : . - . - - & e

Sinoo the Uniﬁcation of Italy in the 19th oentury, n
the scheme ot the Italian courts, like the realm of their Jnria- :;
| diction has been deoreed in acoord with the COdes oonoernsd. 80
the result o:: that 1egislat1ve bulwark o2 the Judicaturo which
Afhas been graaually assnred 1n the course ot thg last seven&y ;
' years, 15 that eaoh datail of that scheme has beoomo 1nstitut1en- %
: ally pezmanant regular and systumatio. Despito the drastio ro- ?
a"Iorm that the Fasoist Regime haa reoently'undertakcn in the pen_
| al law and 1ts prooeduro. the mador part ot tho scheme of oourts

"is nevertheless unaltered. '

- General Feastures: -

The whole seheme ot the Italian caurts is 1ndeed
:lvery regnlar logioal and simpls.: This mnst seam partiaularly J
" true in ‘the eyea 01 those who are aoqpainted wtth the 1rregu1ar
”‘arrangement of the English courta. Perhaps 1t 1s e!ne to pieoe- |
ameal reiorms that the canrts 1n England havo eaoh beeame «xoeed-;f
‘%1ngly distinctive in nature and ao nnooordinated in their rolea
r»that they’may cven induoe peopla to believe that they are not

' the units of ome judicature. Nor is it belisvable that from
,-th&m 8 :ndieial hierarchy oan bo 1ogica11y orected- whcreas the ;
proco&urea that thsy each qmploy seam as if speoialized to the

i g




- (92)
.

jurisdiotion assigned to them and their distritution is,in general

ot in accordance with population densities —— for they are freq-
uently irrevelantly scatteroa over wide auas or eammtmw& in
matmmutw aontros. Again, thsar yermmel, whether mm mm
or mtally unma. ao m% zom ens diatamﬁ ooenmtienal ca’«gory
or pmtessian and no geaeml mlea ean 1 % immaod npen then. Ia
Imy. tha aahma of warta u. uko most continental syutma./
mmh mm ss.aplo. ut&wugh '&he m‘aer m: bath omrta and Judgea
1a iar greater tm m Englam. tho ashme mpued won thm :la |
unifom and ommct and homo s!mzld bo aasior te Merama.mt
only :cor the 19@1 pmxcsnwna ‘mt a.lw for the mam who ha'ﬂ i
lﬂ.tﬂa lcgal kmw:leasn. In Italy tho argwisaﬁen of the :uﬂ.&-
amre 15 governed by hgﬂ.ulutim, in spite of its mmerous pro-
.visions, this legimlation has the order and technical simpliocity
‘whioch are essential to smooth ammmmum. After all, the

jnatiao of a State shaun mt 'M 80 aahmin.enn tmugh it re-
meins n@muly ewn to th@ wmml mbue.ma the "Ritz Hotel" of |

xmnamlz nor nhonla u bo a mhawt as uzume and as uemul
‘a8 m@er Ea&mtim.m that it mst be rmema for the zw in-
~1‘aiated; -\ mat mum.m migt be mmmuﬁ. :Lu aa cmeatial peint

4n the mnomnmg o2 the mdimtuxt.~ Its sammaammn mat be
: \,,,ordorly aaa ai@lo. se aa ta mkc thc essontial Masa M tha e

‘1. "In this Country justice is open to sll 1ike the Rits Hotel"
says Mr. Jnatioe Hathqw, in Solicitor's "English Justice®,
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whole system of the jJudicliary intelligible to the masses, With a .
simplified scheme of courts fimmly eatablisma. .the way 18 paved
for the pawlaruation of juldicial Jusuoo. Insteaa of rming
the aeurﬁs as & mmber of "Ritz Hotels whioh are at the dismaal
only of the sxelusin olau,they mat mthor rmemblo moreua and
cheap provisienai sbar« which aro m casy diatanoc of bo th rioh
and pwr Mnsw:lvcu. In erder te bring auatioo wd.thin roach in
tmg mnnar, the aa»puon a:! logioal and ﬂwly ermﬂ.zad mhm.
of aourts 13 neaessary.such as that m Italy or m other canmnm..
tal Statoa. | ' ' - )

- In the premecing ehaptar, 1t m Mw oxplaima mt the
zu.erarohy ei m Itanan warta in iamed a.ooer&ing ta ‘the alloe-v
amw of anriaaieti@m.parmoularly w&tk rogara w tha mbzcct» )
matter a.na va:l.m.‘_ E@w we shall ebcerw mther taamr. wemm a.lto
helps in ‘the fematien o:! meh a m.ommhyz tha terxuwial «m-
tritation oi emrts.’ In Xtaly all tha waia:lal cmrta are ewnly
ellotted u vm@na ammmrmn araas thrmmt tho cmntry.
The gem:a rule of azammmn 1is for the mterinr eourm to de
maatq& 1n mallo: aiatxietu. ana tke mmrier Wnrtn m lugor _

diatrio'os. ' The wprem owrt 1a t}ms. aeoordmg ke tho sam mie.

msaua m m Btate camm. The a:uemmt u amramo wma )

1. Whobho: s diatriat 1a lar or mall 13 not 0 bo jn ed acwr..
. ding ta its area,ut by tg Bize of its p&mlnm.on. &8 ;
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f.hia ‘rule is shown as :tonowa-

" Loeal Comciliation cwu
‘. Pmetoxﬂ.an Cmu't o

" Tribunal - . momane § ol
. Court of Appeal = .. Provinoial capital;

Court of Asgize. T ee TR ee 3 .

., court of Cassation N T State capital. .

. -A&miniatmtinly apeaking. tho oammnna are mb:eot t@ .
tho wntml o£ tho mmento te whioh they are attaohod ana
the lattcr are mbjeot m tha city cmmnn and so on. ,‘ mm.
aacardinsly. tha Judioial ewrta atta@hoa to then arm are
nkewiu mado hioramhical. For 1nstanoc.ovor tha persmmel , »”
of the I-oesl conniliauon 06urt a I’z-acto:ian cmrt cxaroiaas
= tho myexﬂning power. a.nd alao heara tmtr appw.ls ana. over a
mbcr of Pra.etoxian cwrta 8. Trﬂmnal will havo tho mo pmrn It
ers. The Provinclal cwrta ot Appoal boymad tho M\mnsln. are
h@vci;or the most mmn{u nnits and are \mder diroot oontml ot',
, the supreme Court, M Gmaman. Althwgh thsre are uoupuem |
w what naa Mt bem explained;whioh aro mde 1n aoaordanoo
with, mal ro:ms.rmmts, yat tha uaua.l pmotioo wou cerros- .
ponds with the fundamental mlo of_th diatr.lbutim.v »
— As 8 xmlt 91 th:ls w’atmauo diatzibntien, tha Italim |
ourtn. with an their saamaa jurisdiotmna,beosm leealiaed{;
Or, in ewor wras. in I'@aly one t:.nds a jwnoial amrt even in |
. -the smsllest am.mm. area, in the csmm m: mstmen. .
and people living vithin this delimited ares need only to travel |
a few miles at the mnt to see for judieial justioe,providea
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~ their olainms laré{m‘t_: over a valne of 400 Lire. If their oclaims
are of vhligheﬁr value, then they must be brought up to a cours be-
1@:13133% a larger oirouit i.e,, the Mandsmento, or a City

~ Commune, the diism“'ot which is within falrly easy reach of

~ the people. wever, ‘they may 1f they wish comple tely avoid

'travauing any _mmhle distance,since the Code of Civil Procedure :

' has provided that in any oivil suit brought before a comurt sup-
_ erior to ihe Loecal Conciliation Court, the parties concerned ave
not required to put in an a.PMamm.l But such loocalizstion of
 judicial courts and jurisdiotions does not preclude a conoentra-
tion of courts in the larger towns or oities. ' For instance, in
~ the oities one oan’e_tt@ discover s mumber of courts which are
~ looated w‘ztm the vicinity of one another and sre only a few.
. miles spart. But the fact that needs to be stressed is that all
' such ewrw are of aifferent hierarohlical grades and this has

very fortunstely saved the Italien judicatars from much an swk~

ward situation as that tm&_in'ths ooncentration of judleial
oourts in Bnglamd. In Italy, the concentration is merely limi-
‘ted to a variety of Judicial oourts; mmong them it may be point.
ed out, no two courts or more are exercising a coordinated juri.
sﬁiot&sm,or_%t of a coordinated Memmm@d grade.,  The rea-
- son for this evolution is the fact that usually that ity or

1. This has been sltered in the new Cods of civ:.l Pmoedun en- |

Zoroed on Aam 1,1939. See page(200)
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tmm,' 1n which the courts are concentrated, may happen to be loo-

] ated in a I’revimial Capital which was originally a City Commune,
| vana which at the sams time moludes 8 maller Mwenm. - S0 the
b' eementmuen of a11 ‘maso emu*ta et t&a 1nw1nd areas becomes a
‘nawral wwoqueaac But no . oemiot or distributional irrelevancy .
‘er mrudietwn moa srlso. . m- sunstion therefore compares fav-
| w.rably witxa that of mum wherc oaurtu, exgept the County .
';‘cmts anﬁ the Gwrt of Assiss, aro 33.1 thj.ekly conoentrated in
| Mna@n wd 8 few memwlitan oontres, = . ey Q

Tho fomatian ot tho Italian :uaimmu,sowming to the -
sahnm ot tm leoanmﬁ.m e! mrta and Jnxiauotﬁ.ea eto,has a .
| very oomyrehenaivo hasis. It .ts not only amply provided for in
| 'eho allowmt c! ewrts am their muismd mriadiotiena but also
. 1n tho arm@mnt ot auasea wha presmo over tm oourts. It
" a»ea net msn e:! ow.ru that the latter mst be reorul ted from
B th! as.atrmm vmu the emrta are situasted. What the law require
is that they mist take xmam. in those districts in which the ||
| aui@u ewrta are located. A more. utauca aimsaion of the
o previaiona ﬁer tha 1*«.11@ 3’«&1@131 yerwmcl will be taken up in
‘cmwlmwmpwr.,‘, . , o '
‘ Qno more zeamrc of the zmam 3%3.%&” should bo

oamaz mxuuottom mimad to thems In Englend, jJudges of
t,m xmg's Bsm@h alom a:ro wamaa with the two :umammm. ,
In Italy. tho m&ges are nmally assigned the power to exercige
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ons kina o! jnrisdiotion only,but the courts are aaﬂignea with

two diﬁerent juris«uotiona at the same tme. The only excmﬁ.an

'3:» thia rule is Imnd in the Loosl’ canciliation Court which is
pnrsly a oivil omrt mangleﬂ _i;: the Court o ‘Assize which is &

purely oriminal amrt. an ‘t“h“(rest of the Judicial courts ari o1 !

amixea natare. S

“This ﬂurisdiction asm@ed to a cmrt JAf 1t 18 of a mixed |

typo,is sxercised however by tw or more uaoﬁ.om subdivided undey

the direction of taxc mrst_Prasiaentoz 8 courte To sach seotion,
one of the two furisdiotions is sssigmed together with partioular :

judges and staff, ‘In a tuey oourt there may be more than two sec. |

tioxm at :'m 8 omrt which has only a nm'm volume of nugm..

101:5. mimte subdivision is nawarany us»enuabla.

| " Besides the ordimary pensl and oivil jurisdiotion, the
&a}eﬁty e! the Italian emrts alw haw am@m to them a8 var.

jety of spvm.al aurisﬁictiom mich as jurisdiotion over la.mr

dismtss, eﬂmom oommd tted ’by mmrs and controversies over the

use of mbue mter and 80 one - M‘her ‘sections which are eﬂa‘

aivided for spwial Surisdiotiona are umany called speoial

emrt«a and hence are not mnkaa mmw as coordinated depart-

ments of tha ra@lar courts. Again. in ‘thoge special courts, P

buiﬁ” tho wmu tx&mﬂrm :from the Mgular eourta. there are

aftm cxm;:m partioimtmg in the txﬁ.a.la. ma o:! &o pmeamr.
that ‘these spwial gsections adopt is lald down by nmmma wha.eh
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~are often & little ai:c_fsr‘ené' from those legislated in Codes.
m§lso ‘speoial courts are Vvery mmerous in the italian dudioc-.
; 1a§y. While suoh a sshem ef ap@cial cwrﬁa w be considered
TaS a nwel'sy in Englan&. en ‘the eonmnent 1t 15 a’ common !na&-
“ure of many of the enstimg Juuoamras. - e
Aa&mwr teamro that the Imm awrta sharo in common

- wﬂh kha emer %n&inanm :uaicamrua is thc cmmoto sbaence |

- of Mon m aivil pmmeafmgn. ‘But in Italy. gince the en- ,
: femment of the new G@&«u of Pmal Pmea&uu in 1930, what haa
. becoms an even mare avrum@ feawre is that the wnwema

even u it is erim:&nal is only aajudgad by judges and usmwm

;‘mera are no durlies in the English sense of the wra nm' W-
tmg aquivalsnt to ‘the Prench and ann :uri«. " But ‘naﬁers
1930, & jury system existed in Italy in the high oriminal

,Jawrm for grave orimes, mlit:&aal m‘!mma and commi tments oon.. |

*Mming the "stempa" (press), ‘which was almost similar to that
of rrmo or @amwc ‘ mat mm. ‘which wes virmall,y cep&aa
from the Fremch 3&:&.0&. was retained in Italy for nearly sixty
‘yoars, from spproximately 1870-1930. But sinos the Fasolst

: Regim. it has Mea regm:am as the mmmmn of &mwmw.o

" 4deas m& m m: been abeliskca.lv :

Alﬁwn&e RooccO.

et it ot o i i

‘1. See the "Besliaiene al di 8.E. Il Guard.aaimui” ‘hy &mr
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- . How 4in the plam of the mmer mrymtw the sssoaaor; e .
T syatm has ‘bwa mbsti'mtﬂ. 1n oonnestion ws.th ‘the erimm p:m-
- se8E. before the Court of Asaine.; It1s olaimed to. bc & copy o! ‘
;;the Gem 1@»3&&3@3 ( mﬂan). In G»ama.ny, theas h.y maga
, paxtieipata enly 1n the ezmm trie,la in tho eowamtiﬂly u- i
: zcrier o@urta. and. their mmber on ome. Bmah 18 usually under |
X m:eo persons. But in Italy, tkiu system is much ma&z&o&‘ So
- far se the Statute of Jnly 5ih, 1954 providea, the Italim Mseas-[
- @T8 mver git in inferlor mmmu courts. It .u enly 1a the _1 |
L Mgk criminal Court of Assus mah hss been wntmmmruy u&
up with the syswa ez New crm.m Justieo that thny ait en t'm
.. bhench of judges. The ususl mka; on one .bench 1;_ ﬁn. _whieh is
. mioh larger afmwgm_yely“ than that of the @eman sa}m;ztm. These
_ assessors 40 not sit,however,as the English :ﬁr‘&w.ww,@,g@wﬁ ‘
_;,.‘nreuet.v" ﬂrwauy. they. ma the. tm&m# Judges form 'ex.zjojms‘rqup.
. .sitting side by side with esoh other.. 45 & general rule, ihqy
Ey-\-facm to :!it in q:uite sul tably, rcprueamng 88 thoy do in their
blaok unitoms the Fascio. Again, thesa men are authsrlsca not
?"’mxy w aasuagt -the taota of a case but a.lne to rwelve disputes {
over legal po:mtm mrthemore, uga:mat thelr 3“W°Nﬂ tha daw | i
. _provides mo appeal .tn a saperiar oourt. Amt}wr point of tho ]
) gygtm that 18 bu% modu:\.od :m 1taly is oennwtaa with the
 quelification of these lay fudges. Besides the lomg list of |
prbl.imim»ry raqairamenka amﬁ ‘their qnanﬂsaﬁma.“ my mpst -
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ahwo 311 ‘no,as the law pwvi&es.aaliant figures among the Eamiati. ,
‘In the first chapter it has been explained that,in Italy, although
all the juliclal magistrates have now beocome Fasolsis, yet,owing to .
their gemine refined characters and their indifference to politios,
those smong them who are more elderly have not yot been absorbed - ’
into the new role that the State has oreated for them. Bat now '
these lay Fascists are not always as refined, legal-minded and as
4ndifferent as those elderly and trained judges., . The Italian peo~
ple,partioularly the masses of modern Fascists, are so bent in dis-
playing thelr temperament which tksy‘aan YLO SFIRITO uwxm%u |
whatever circumstances. In this high and newly established Court
of Assize there is, as they probably realise, sn ideal chance to
express the new field of Fascist Justice. Bat to the parties or
prisoners, who are unfortanately invelved in the proceedings, it
will eartaim ba a usadvsntagc and a aanger for ﬁmso «xenua
beings to sit A.a ae mporicr a conrﬁ and nmn cases aa sanws as

the trial of the most grave orimes. - }

mc “Scheme of Cmrtw

- The long Memram«u of Im&m omrw. both ozvu and omu.. ,
ml aro ea,oh eampasoa of ﬂvo wnrta. ot thc eiv:u. ow.rta. thert
ere the I.ocal eaneiuatien cm\rts, thc hraetorun Oaurtm. thu rie
tunals, the Courts oz Appeal and the Court of Cassation. O0f the

1. See the Desree of Oct.' 10th,1934,188ued by the Duce, - -
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oriminal courts, there are the Praetorian Courts running upward, .
until between the last two superior courts the Court of Assize is
- addeds Careful sorutiny suggests that the Italian judicature
“represents a ocombination of the Fremch and German eystems. -

- The Looal Conciliation Court is quits a good equivalent of
' the French Cantonal Judge. The other four, with the exception of
- the Prastorian Court are equivalent to the Fremch Iridunal of. -
First Instance, the Court of Appeal, the Court of Assisze and the |
- Parls mxt of aaasaﬂaa:remwanw. . The Praetorian Court '~
* vhioh finds no analogy in the Fremch oourts is au equivalent o2
. the German Office Court which is also a court of first instance, |
--‘msm‘d with both the civil amd oriminel Jurisdiotions and pre- P
- gided over by trained ju&gcs‘a ‘The exact ampansm of the three
3 Juueamru may be fllugtrated in the tau@wmg table.

o Im.nn counra o rxmma connm " GERMAN couam
| Local Gamu“ Ct.. | Cantomal Judges | . . .
N NN . (T *‘3) ‘ “T.ﬂSD)
,?raotorian cmrts 0f£fice Courts
. i e et (T “?) e e s g Fh ‘T'$‘°) 2,‘.- v B v e i.r 's,) ’
Tri‘mms 7t .| Irilunals of I8t . S
R Imm& CoreTrim. ' Rmmmg e
(T ) ST (Tl B (7at)
cmrm o:: A@mal emrm of Appeal wpmo Reg. ~
(T.M) : A A
Omrw et Assé.” - _cwrtn ai Am@so s
ooy | B SO
| Court of cmuen .-.Court of Cassation|Imperial Court |

1. "I means the total mumber of Courts. ‘
2. "TIridunals of Mrnt Im'euneo and Correctional Iribunals™( y.am
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 From the foregoing table one can casuy Bee that Italy pos-

gesses 8 groater variety ot courts tm the two others combined
and slso that the total mmber of emrta 1a groater than that
found in either otwthe ‘other twoe. The 1031%1 result of euch a
yariety and sbundance of judiocial organs should be a diffusion of
faoilities Tor the quick aé’o-ui"ing'e?! justice by the people and this
result is actaslly obtained in the Itallan system. Volumes of dis-
pates do get settled “"mwmy.“m:ﬂyv@a"éheaply in the two infer-
lor cwrts.l In the’ ‘high oourts hwwar. ‘guch aiffusion of facil-
jties is not often found. ‘A'oivil ocase, for ingtance, befors the
fribunal, w be mstpoma ter yaara or aometima. eivil’ maw ar

3ppaals m;y booamo pemamntly pend;ing, neither the courts mr %;
parties involved nea&ng m Nasninty o2 wmlaeung them.® But
guch defects are n@t.kww. a meessary wtume of ‘the systm '
1tse1:t. nmy are rather cauaaa. by the m@arzeot&m of tho civil .
pwco&uro 'by ‘which the ocourts are bound in the process of Qxcm.ta».;
ing their funotions. Of m:. more amn be sald in a later cm- !
tor on :u&icial praoo&nres. o | " o

1. In 1936, the Courts of Local Comoiliation uttﬂ.nd m £1£ths et
the cases of the total lawsults and the Practorien Courts set-
tled oge fourth. These two inferior courts to&mer settled
more than seven eights of the total suits in that year..

- Anmario Statistico Italiano. - '

2e Thies hae been altered since the enforcement of the new %do of
csmu Ewumrs on A@ru 1. SM me (202).
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' THE LOCAL CONCILIATION COURT
Fe ‘l r .o o » L , 1
Tha Leoal Conoiliatian Cmrta arc eivil "eourta" a,m thn
lmnat smong tho varimza :anks. _ mey are thc v.nita oonuumting the
basis of the \mm. Italian 3nu.oamro. Therotoro their utad.y mark;
the ntaxting mmt et a aamriptien of tho wholo mham. ' |
. In ammzimn with tho Maatdw.uans 91 tho omer :nd.‘m-
131 amu-ta. this I-eml camiuation cwrt 1s m mt 80 maimﬂ-‘
cant and umimportant, that mple 28 & mlo do mot regard 1t 28 one
of the ragalar oomrts, Imteaﬁ 1t u often deneri‘bed as s mblia
arbitmmr, an adminastrativo emrt er a rmt-eellceting agm@y.
Even in mwramo wit& the J.egal. pmvisiem that govern the @rm'?
at 1ams. it 1s n@t d.eﬁ,ma a.a 8 'emrt" Mt a reeosnisaa "ofﬁao"
for wneuiatian. L , | _ o a
. The mtuiarity or Lmimﬁ.ome at m» ”mrt'r may be
nmmm to a mber of causes. The :u.m.m soope a:c its mriu-'
diotions 18 prebahly tho Mo: cause. Aa wo lmn seen in the sec~
ond chapter on. "Jnr&adictien‘ wmemtng 'mttcr and valm", the
J.ecal camiuatiw Court m only m wmr % m:poso of aotions
on claims not meeama s&.%.&; ami :Ln respsot 10 "tormtary' as
we have seen, it is only ueﬂ.@oa to a "commne" whioh is the
gmallest Mstmt&u ares af the wmu mm. In the smw&

ylacs, there 48 no formal pmea&ma adopted 3.n m Imal Conoiliag~
tion owr‘s._vl mwauy there is qvnn no trial, as sich is umally
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hsla in other judioclal emrm. -The pmow&ing beﬂan tho Maal

G Cemilinwm Court 1s a wluntary and simple process, and the ra..;

sponsibilities for 1ts mr&ms parts of pmoe&um £211 uquany on
". the magistrate and upon the mwlve& parties since 1ts pole mur- |
. pose is to arrifs at a compromise. The Code concerned prwarﬂu'
I for it '8 gummary procedure, quite different from | the procedures
mpudl'in the higher mm.‘ ~In the third plass, ‘the magis-

© trates essigned to. these courts are not of judicial ranke. They

. :are reoruited from prominent laymen who usually have had mo lem
-+ tralining and’ officially they are ‘known 88 "Gonoiliators”. Ia N

 the fonrth Tlase,  the Teosl Conollistion Court has no disoretion-
- ary.powers. 1t cammot strike out olaims or staybprocesdings. A1l
: . the hearings before it will de 'hau_.”a:m fixed dates (called “fixea

_ hearing”); whether the parties to s sult will enter am sppear-’
. 8nos or not, is entirely a matter for their own deoision. Tms
" gyen the contimation or discontimation of litigation is only a

“‘matter of the Will of the parties. Again, orfers lssued by the |

- Looal Conoiliator sre enforoed differently from those issued by

- other’ mm. BEven w&mmts ren&awa by 4t are w&y @ be exeo~
uted on the ground of private contrects, for which moans of foros |

~ are mot gemerslly employed. Finally, the Local Conoiliation
Court is not,1ike other courts, subjeot to the exclusive oomtrol
of the Ministry of Justice. This is because 1t iz partially gd-
ministered by -the loosl administrative mschinery. This

“10 JS“ 0}1&9*5&!7. m. .

(EN?

‘;;
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' canntﬂ.wt«m ‘the wle exception to the mle whereby the entire jua-
lcature 1s subservient to:the Mnmistry, - - SRS

* This organ for oonoilistion has been proved uamwrmt in
tems of fudicisl power in thess: dmssly leawa eiﬁea.a ‘8ince
the Local Ganauiaman Court 1a mly :!:Lt to antm petty nqnawa.w
of neaghmra. 1t nammlly £ai1a t@ secure mah quaumta.n AMPO =
tance in the ntc o mmma aaa. cmaxoa.al areass Thug in Mx-
tain oities m IW, ,we ﬁ.m that - tk.o Meal &emﬂ.uatmn Com'ta
axe either sﬁ.mated in a dssertaa oumkirt or aonﬁnea 1n one or
two reoma man tha orowaoa bnildmss. led up to by mw @wny
coz-riaorn ana mrmw mamg staira. Ihey are only :treqamted 'by
poor tenants or peaple of m wm‘Mng class. Im Jurisdiction av..
ailable" te tkm fm tar tM mat part tm raoww M rmw m are

rearsg or the :e&rm of aeMn up: ta 690 m.m. % tae ma es m

pamaum in citles or m the MMMy of molicitors, these &Man.

cm@anaum cmrts are usuany maedea. Tmmw.t the country.
gide, hwwsr. thaw hava m@ve& more: mﬁmtw. mu mlm in
msmmmng waw aaa xm'e&eo in a amamtiwly bma mral

am:mment is Mghly m'«mu&. D the pmnm. ea Muw ox m.. |

age done t@ t}w.r farms or a alm of petty Mht War m sum of
400 xa.tre 3.5 a nry sar&mn mttsm SRR S

' ~In &p&ta of %‘hn WM@ﬂW (34 tlm Meal Omamwim mm
a3 one 91 the zne!ioia& swxm and its maﬁmﬁama &a aiv 1ife,
it ham nowrMma Men mwd %0 bYe a most n&e&al mMnery
w&@h mm” amally 'em maerity m! twm mmrmnt lmu

e i b 28 o s v
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‘land. 1t always anhiens an amasing record in the reporta of the

” "Anmatio Statistico Italisno™. In 1934, the total of the os.m.

end cemeroial mzite was 1 47& 651 mt the Local Gonoiliatian V‘

Courts notﬂ,ad 453 952 ana smong thw there were enly z.&s& aamu

wb:lsh wers appoalea to the Praetonan cmrta. In 1935 aml 1935. ,

' nearly the same ﬁ.gares were reported aad mere:!ex-a M ecan be
oa.loulated that on the average the Loea.l Gan@uiation cwrta in
- Itely sotile abwt jone third of the total Judioial oas o8 yer w-

mime
' Chie:c mnwnz om:.lg:&ﬁgn S ,... o

| we primry mmuon ot tho xmal cenauiatien cmrt .

»as haa ‘mﬁ noteﬁ. is to sett&o a aumm bwaoea uammu. By
_this alone 1t differs widaly from the mmtiens of other :nm;m
,,;,caurts_. Bespite its 1nuisn1ﬁemo in mut of or@m&uﬂw.iw
funotion is nevertheless esteemed. Por in genersl, conoiliatien

| or compromise 1s,'tegurﬁaa a8 & virﬁm among Italim_‘am\u ‘highl

oommended in thelr ways of utc.ﬂ This is even mo 0f the highe:
| judicial courts, - C@nauiation 18 weighed in m Tiew of fudges
’am at many wmw in the @Me et G&vﬂ.l kmao&nm. In
the civ:u mmm or cmrt of Amcal. !er instance, a peatmm..
ment of hearing agreed and submitted by both parties,so as to
allow time for en arrangement of a"poéail.‘hie“aom,ﬁéméu.h neve
‘found rejeoted ‘hy" the Court. '0f course, there are defeota which

‘aerive xrm over mhasu e! comiliatien.'mt t%as idm 1tgel? 4
admirable, Of tmm defects,ws shall see more in a later smw

}

i

"
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noted :m the pravioas pages, is the “cemna" whioh is tho man.-
est area mng all tho administmtive aroas o:E tho Staka. YM:
this commune bears no hlstarioa.l cenmotﬂ.on m.th tha mdiaeml |
federal oommes of the Remiasa.nce per:lod. A.D. 1100-1789' "’ht _
evolution of the present oommnea is the Mreot reault of ths ro-
division of provinoea,towna,t "mandamsnw" am oommms under thc
Ir ench Domination 1808-1815). These oommanes are howeyer thn
basic aresas :for looal aministration ,varying greatly 111 aim and
mpulation. é.t yreuont there are 7, 340 ma:u ommss mming s
ne two xk whieh owars ths whele Ki.ngam. ) .

. ss 8 mle. there 13 ene L@oal cwcuiaﬁen cw.rt in eaol
commne but whare a oomm 1a siwateﬁ in Wo "mandmmﬁ" the
larger am&stmuvo ax-w.a, then thero are two haoal Gominaﬁm
10n Gwrm. Agam. extm I:mal CQneuiat:l.on em:ta ier a borough
withln the commans ean be mumua by a&ict it k&u wmw&@n
excoeds six mnsana. Aco@rﬂing te tke rwmv awmat&aa e:! 19&
the total mmber of Tooal %nciliauoa emm 13 '9' 693, ‘lmt mag
then, 253 are thase othsr than eommnnaz oatmbli&kmantaa |

%s&&tmﬁ on:

We have seen that the Local @ma&.naﬁw @wxm are not

as the owr muau& courts, subjeot to the ammw wwma of
the Minmistry of Justlce. Save for the appointhent of magistrates
end the disoiplinary measures for the presiding persomnel, the

The oircuit of the Leoa.l COnciliatian court as lzas bam ‘
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Meal Gmmaﬁw c@mm are .tn ‘many Nwmw wmmmm. hy
t&w Mal Msm%w mﬁ&wﬁ.uw of the o oorem noss lor 1@&-
all tm mmw ot m»w waw are wm by
al mawmium am! their M@aﬁom ax@ m ‘designs
m m« mo'mmz. M in ma mteor ot mam&%w
mmmmﬁa chooge and mominate the mumzu awﬁn
datess A1l mm. is left for the mmam t0 40 18 to mm the
W&nmt@ m accordance wwh the panels mmma. B

From W&@mt&@n o2 tho am»mmm of these oourts,

smere amxgw a ammmm pmmw with reforence to the nature
of thope wm.a.a.. whether thoy are municipel institations or
Judiclal courtss In the oase of many of the points Mmm&.
the Looal Mmataim Courts wm mt @ ha mm mmm B
courtse Indoed, nost of the condemio figres and lamye
xm:,y @» mt vim w« mal wmmm Gmrm m mm m Tog-
uler fudiclal bodiese In many mm on the Italian mm&m the
:&em& Cone! um-m cwrt &aw mt mm the mmm T
awrta. w@a muw. ono 1a &mu.y Wem ﬁmt the |
Loosl Conoiliation Court ig far from Mmﬁmn-omm Mam
courts lowever, the problem ovoked arount 'nmw.w of
the m@. wmmaMa mn :.n pmmw mc mnt wnmm m«- |
w: m w me& em&w ta med by the scadenic adrole. |
" the Local ommmm Gourt may not be purely samm.
m u;a mmmmt NM@H: Mm it M nalled o m&m w&w@.
ure. JSor the m&:wmttw M Wc wnmemn 18 almm

S i e
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idénﬁoyal with that of the higher courts, only less extensive in
seept. ‘The Lcaﬁbtﬂ.ﬁiﬁieﬁ of the Local Conoiliation Comrt in it-
self 19 howmr. quito diﬂorent from that of an administrative
omrt. The mere fact of its admimistration being undertaken by

the mmioipal mtlmrlty 48 not sufficlent to transfom it into

s mnacipal owrt. ‘Therefore the Lwal ‘Conoiliation Court osn -
mi.ther be a rognlar 31:16.101&1 court nor a court for the mnioci-

pality.  There is mere ‘tmth in the emtmmt that this 13 a aua..

1@19.1 omrt mt ez a awpnoama. namﬂ. Lol Ll *

-

o Thc Italian Leoai c@namatton Court, 'es has been noted. '

resmuea m mam' respeets the Cantonsl Judge in Franm. In the
rmmimmt o! ‘the proniains m@atratm. in the limited extent
ef tho Jnrinaietian and in the pmimmo of their funotions
'tmughwt the omtrysi&e, the two are very mich alike., If the
‘Frenoh Cantonal Judge oan be said to be an invention of the

French Revolution, then the Italien Looal Comoilistion Court cen |

probably be pointed to as a consequence of the Napoleonic Empire
establighed 11 Italy by Bonaparte from 1602-1815. It is,indeed,
this period in whieh all the Italien ayatms concerning aiminis~
tratian aml Jariauotion arigmaﬁod. The chief difference bet-

mm the two m&oamua u that the Ircmh Gan’mnal a’uagu exer-

eisoa pml mriauetiw over ewtmventians,wm:h the Loocal

1., See "History of Italian Law" by Calisse.
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cenoinatian cwrt is a mroly oivil jndicamro.apart trm 1ts
pewor ta Mpoae a fine of 5 ure en :lta staff or witnuun :far
':!au.uro ta ::ul:fu their aaﬁ.eu. Asain. all tho 3nr1a«uetion au-
signed to the Moal ceneiliation cwrt is wluntary. It 15 nei-
ther a muas&.ty nor & formallty. for litigants to take wsm to
mettle thelr a&smte at the Local’ Gem:l.nﬁ.@a emrt beﬁwo entu-
‘ering into a fomal pmesa in 8 higher ooar&. “Bat wdth ma
Premoh uyatm.it is gupposed to- be nsoeasary t@z lltisanﬁl 0
glve the cantwa,l Judge a. ohance of “ttlm their dispute h&:ﬁam
‘& proper sult is bronght befors a higher oourt. Although Dott. .
Battists insista that the Praetorian Court is the equivalent of -
_the French Cantonal Juiges, the writer is fimly convinoced that
1% 1s the Jooal Conciliation Court and not the regular futisisl
oonr’d of the Prastor whiah is more of an nquimlsnt t tka @m-»
tonal mms.ly TR IO

1. See "Buieni 6.1 Ordinamento @fm&isiaria" Bntﬂ.uta,p.as.
... Also, the "Courts and Julges”, Wr.»p.w-w. S
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..+ . . The Praetorian Court is an inferior court. The Court, in-
~ ferior though it is, exercises both oivil and pensl Jurisdiotion,

8 faot which is characteristio of a oourt little sdvanced in in- |
 stitutional equipment,slthough in the field of pemal Jurisdiotdon |
4t has only the powsr to Judge the least serious oriminal charges
and to impose minor pemalties. In civil jurisdiotion,notwl thetsn-
ding the fact that 1t only judges litigations of first instance
upon claims ranging from Lire 400 to 5,000,4¢t exercises jurisdiot. w

\ L
‘ion over appeals from the Local Comoiliation Court. 4Againm,in

practice, ths f‘marie‘ataﬂsﬁoa Italiano” confirma that thesme l%
Courts,spreading over the whole Country,may snmally setile 25 % '
of the total juldicial sotions. This figure,second only to that of '
the Local Concliliation Courts, ‘ghows that they are certainly m&c
ugeful in many reapeots than the Mgmr"emrta{. R o

There are in Italy mine hundred and eighty two Prastorian
Courts. - Normally the assigned circult of each Prastorian Court is
s "mandsmento” which, a8 has been noted, 15 a larger alministrat- ii
ive area than the "ocommne®, the circult of the Conciliation
. court. Bat,in practice, this m« has been widely modified., An g
result of the modification, the mmber of existing Prastorlem |
Courts s not equal to all the "mandamento™ in the Kingdom. In l
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some mmwﬂ, there may be more than one Prastorian Cours, in
| | 'btkci'a‘tha'rv may h none. It m also happen that ome Praetorian i:
 Court u allotted ta 8 mll "eomm' wm}.e 1n a larger oity s
whose ana 1ncluaos m or more "mandmanu' there may also be
| only one m:wnm smrt«. In gmoral. mo arrangement of the
| Praetmian sam-ta .’m Italy u very nmm; in oonsequencs, mm
' kinds of Practorian Courts evolve which are quite different inm-
| ,'their ws&.smd Mxmm.almugn 5emm11y similar in their or~
aninniam The mnemm u a summary of tm kinds of Prastor-
fan Courts vhich now ebm in the zmum waaaxmr. S :
~14) "The mwerian Court of Hm&mmt&" is at present
the mly kind of Bmatenan Court kavmg the "mandsmento® -
a8 itas assigned clreult,and is undoubtedly the gemine
' example of the Italian Practorian Courts. Im the old days
.'these were the mly‘rmctorian Courts existing in Italy;
" the m&ar of thege Prastorian Courts has been gruﬂy re-
mw& a:ltkwgh they are still in the majority.
©_8¢) "The Urban’ Prastorian Courts” are located in citles.
- Each of their oireuits includes #w or more “mandamenti®, |
. The conditions for their establisiment are: (1) & populate
don exoeeding 40 009; (2) the prior existence of at least %f
< . one xmetam Court of nw&mm’w; As & rls when the
, m«&ml m&nrxty mwks it mmamry. it makes a rcmmt |
- to the Wstxy of mmc m an w:m Practorian Cours ;

 will be instituted over and ab@ﬂ mo two or more Prastoris "

R e I i e e N



B - 113) . |

. e e
. Courts of Mandamento. - The main significance of these Urbanm .
;_Emown@ Courta 1s that ﬁhwt only exersisce penal Jurisidiec~.
. tion, whiech is an cmeptien t0 all the other Praestoriam .. -

‘Comurts. . .

'3s) "The United Prastorian Court" oocurs whemever, in a mm=:
- ber of attached and aens‘ez.y.wmataa"wm\menni peveral -
ento are located. In this case,
_they mst be united into .one Urban Praetorian Court im the .
-nearest olty and henceforth the newly composed court heoomes
‘s United Prastorian Court. Such a United Praetorian Court is

the most complicated development of all the Prasetorian Courts
~ and in'1t many meﬁom,&ﬂ.uu&m@ may exist to exeroiss the

-Prgetorian Courts of

-various kinds of jurisdietlon. MNoreover, a greater ‘mmber of |
- judioial persomnel may be asaligned to it. o
© 4.) "The Detached Prastorian Court” is institmted in & mmber |

~of "commnea” whers,for certain reasons, the Praetorian Courts |

-of Km&mnta have ‘been curtailed. These "commnes” are use
ually located m vant amtry M.atrwta haywa the range of
jurisdiotion of any near-by Praetorian Court. . .
‘Each Emctar&w Court in Italy ema&ata @i one Prastor a&t&m)
on the benmch and two 4nditors acting a8 Court Ghanmuer and Faknlﬂ
1i0 Miniater. . The Prastors and Auditora are as & rule the mwly
reorui ted judges and ”Suﬁta&szﬁmsxemimn' and in age are all, .
} oempnmtivolyagamﬁg. ‘youngs ters whose mmer&m are very - ;
different from those elderly persomages seem in the higher “mm‘;
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of justice. mm; such a young Prastor presides over a trial/he
never sots with patience because he has not yet learned the ars

e e

R AR TR T s,

'of patience. ‘Instead of quastaemng the parties, witnmsm or

lawyers in low desp and oonfident tones as an al&srly Judge us~ |
nally does," hn shouts at them in. the most 1mmm mamer or
sometimes converses with them in an unnecessarily m«m.e iaua. |
ion. -The mtrength of his volce, the ‘vigour M his mvmenm |
and the !nrwimm temper which he umally exMMta when mw
with the perplexity of a complicated litigation or onmm

~ trial often arouge ringing laughter from the orowded amdicwo

or even irresistable mmusement from the prisomers on trial.:
©.Civil oases in the ?raowm.an Court are stlll aedf wﬂ&
-mwﬂy es distinguished tmm the "&amal procedurs”™ adopted
in nearly all the higher eivil omrta.l Xn & oriminal oase, the | 5
preliminary process is the institution of a oriminal elmm, o
agaln a summary 3moﬁnm called "snmry mﬁmemm ‘mt thm
regalar triel is not moh different from t@us m a Mgher em-
4nal court. AL A DPRES T T L o ;
It has been mma that m uv&l’ and mxd.ameiaa
‘the Praetorian Court may am.u aotions ralatmg % personal

pmperty or bmeﬁ.ts derivsa Iwm 1mamb1m.when tho olum
rangc fm Mro wo w 5.6@@. ) In mm. wmwemn,u kas wq
power m rmlﬂ casm :mwlvmg tha iaﬂ.ie%w ot »mal am

Um!o w&u 'chru Veam and. FM&W pmlty !mm Iire 20 to !

i
i
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10, 000. O'nr ana abeve tg:!.n, the Pmemria.n Ccmrt also exer~ _
uises a :mher of m@ial Sunsd:le'eionn ‘such as (1) labour jur-
muotnn over 'muvs.am Msmtc" whm ‘aho c‘.laim does not ex-~

| over any "ﬁm&ly °M11“z (5) orminal Mtima, Prastors as,
| m‘bsmmtu tar the Gemml Emaemwm attmhaa to - the Provin-

3

inam mmnta of arrest. etc" s subutﬁ.wtes !er the -mamw.
) 1en :mm" 1_ | |

| | As has bem nsotod. the Italian I’motwd.a.n Court is

| 'equmz.ent to tho German “0ffice cmrt".(mwnonmr) ut does
not reamm.e tm hmeh 'cam:anal Jna.gu as Italian jurists
 have o!tm t}mgnt. A pmauez. between these two judioiel
oourts ig ntmngly mpperted by (1) the simariuoa existing |
in thelr asnwod mrlsaiationa and (8) in the qualifications ez
thedr presi&ing judgosa ana also in tha faot that the special
| mnsu_cmn oi th: Itsalian I:‘raetoria.n Garart over the "famlily f
awnou' is e:! Geman origin in prinoiplo. Fo: the ancient leo-
. ;sal pﬂmiplo “mnd.im" ﬁp@n wMeh this special jurisdiotion
has 'bom baseﬁ is & oreation of the administration of justice

b

.

B 1. ‘Supervision ‘over the -:amily council is a pmnw.oe based wu;

‘. the anclent legal principle of "pundium™ or "mams”™ in w ea |
the State in place of the naturab leader of families is all-
owed a certain "tutorial authority” over the welfare of pri-~
vate families. In Italy this "tutorisl suthority"of the ?
State is traditionally exercised by the Bmet@m. See arts.
) 251, 271,282-287,303 of the Civil Code.

2. The two Courts exercise both the ocivil and panal juristiot- |

lons and the value of oivil claims st theBrastorian Court 13

fixed at £40 and at the Geman Office Court is at £50,
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in the Géman Period in Itm'm'n.' 5&—3.100} The em.y ditfor-
‘gnoe that can be found Mwman these two Courts is the faot

' that ‘the Gomman Office Gmrm in »mp@ru@n to the lamsr Maﬂl

terr&texy ot @ezw$uy kave lasgar eiraaita uaaignua to them than
the 1talian Praetorian Courtas E@wvvar. these two Courts both
reprosent a diffusion of facilities for the small 1itigant,of-
fering him quiok and ohesp Justios of high quality and in nei~
' ' gland is thers uﬂy exact Qquivéldnt to this

provisions

1. See "A HEistory of Italian Law", by Cerlo Calisse.
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THE TRIBUNAL
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-~ A8 8 court of first instance, the Tribtunmal is the highest '
in the hierarchy of all the olvil ocourts. Amongst the oriml. ?
nal oourts, it is alaa the highest having first-instance Jur-
isdiotion for the less serious orimes, However, in a vaxiéw “
of comparatively unimportant cases, it is already a high ewr&%
'0f appeal for the Praetorlan Courts. Again, in oomparison
with the two inferier oourts that have Just been eemhrga,
this Tritunal is certainly more oomplicated and advanced in
the development of its institutional arrangemenis and in the
‘$urisdiotion assigned to it. -Even the judiolal proceedings of !
‘the Tribunals,as provided by the law are regulated dy “formal
. procedure” which is for the most part different from that =
_practised in both the Courts of Local Comclliation and in the
Prastorian Courtss . - . - - - ..o~ . g

.. In view of the institutional arrangements, a Tribunal is !
_ugually &ivided into a mmber of Seotdons. To each of them
. the Mirst Preasident of the Tribunal appoints a Sectiochal Pre-
‘gident and ascigns him most specifio jurisdiction. Therefors .
. the so=0alled Civil Tribunal is in fact no more than a Civil
< Seotion of the Triblunal and a Criminsl Tribunal 'mr(alyva
.Criminal Seotion of the Trilunal, Since the Law of Ootober 4,
.1928,(No.2299) has heen in force, one of these Seations has ;
become customarily the special section for labour wnammné

W
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and it is often known to the public as one of the Speoial - ,,
Courts for lsbour disputes. This special section,desplte the -
similar f1e1d of its Jurisdiotion, its umiforn internsl con- |
stitution and its trained ‘fudges and president as oompared wa.th
‘the other seotions of the Tribunsl,has,nevertheless been reg-.
‘arded as one of the many distinctive features of Fascist just- [
joe. Moreover, its existence has often csused mmoh dimsaien a
and oriticiem in fmtornationsl eirclese . -
But, as an exoeption to the yule stated, the various fur-
1sdiotions of a Tritunsl may also be esndbmed confined to one
‘seotion,if the average smount of tmsiness befors the Tribunel
is not greats In suoh Tridunals there would of course be no
‘Seotiomal Presidenmts tut there will be a mixed seotion and the
"First President of the Tribtunal will direct the whole arrange-
ment of this seotion. - When these Sections are established,the
‘Pirst President ususlly takes over the presidency of the First '
‘Section which always possesses oivil jurisdictiom. For the
‘other mectionsl presidencies,he may nominate from the ‘presiding
fudges those with semlority snd expsriemce. He is also respon- ‘
sidle for other ar:mgwmts'resnrMng pereonnek. For instano(
he is sithorised to transfer judges from ome Section to anothe; .
On occasions of wirgw@y.ko may even tramsfer a Praetor from
itho meoxs.an cmu-t tc yer!om service at the Tribumal. Or,
for the same cguse, he w reqnaat the tmsﬁer et a 3\‘1&@@
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from other Tribunals. The First President isalso authorised = |
to act in the case of cth_é; admipistrative arrangements such as
the fixing of public hearlng, the giving etmm&_mwn o mdsca‘é;
for temporary. abaemo or. the 1ssulng of orders, In brief, the :
First President of the Tritunal is like: ‘the First President of .
other courts shouldering the fMll mspwaib;unw of the admin- -
1stra‘bion of. the oourt. R ) , ' ‘
~In the Tridmnel, weu mmt be three 3udsu to pmn&.d& -
over tho_mmn: ewas-;% Thip is the so-celled "Collegial -
Prinoiple” that is adopted in most of the Continental courts.
The one who nta in the em&m is usually thg Mmt I?rm&eat o
or a Sectional President of that Tritunal. Besides this, there
is an Usher who anncunces the oase at issue and a Chancellor
whose funotion it is to keep the record of prooeedings etc. If
1t is & oriminal trial, thers mst always be a Pablio Minlstex
present,slthough on civil heétinga' the Publiec mmwer“mw' slso fg
be present, - Both the Magistrates and the Public Mimsters be-
long to one oategory of "Magistratura Collegiale”, which is
parallel to the oategories a!;@mm»’awrn,m& Praetors. In
this oategoxy thers are varicus grades; those who serve in the
Tritunals compose the few inferior grades and are any
given the title of Judges. But those who are w&m«aa:w SR

1. xw altered a.éacrung w tho new codo ot Givu Prect&amv‘
‘see past (205). R
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o twce 8 mwnal mmua Juriadietion evoz oivil claims ex- f
o euding mrc 5, ooe ox wmomial Mmom litigations - w-;

U mstsnm ma anr awoa:u fmu tht ?momrm Courts.
" olses mthar smuaa mnsaat&en.umow. the guardianship |

| ’.ua on ‘one e! tho awsu. m wnmt o:z swh guardianshiy is |

L (120)
-50.
higher courts are naturally of higher grades and are given the
title of @W.minom. mey aro a olass of mlly trained and
' ‘quanﬁ&& magcs.muy emamkh ta Bnguah Jjudges. The a«m
" alls emmmmg the :nagu of m Italian. Tribunals will be |
"'40511: ws.th 1n the !onowing ohay%r on the *Judiocial Esrmmu"f
: swonw. m roepwt to snriaai«tian. m may renind wr-5
;”selvu that a grmt variaty of aurisaiutien 1a assigned the
" ‘Tribunel. In the sedond chapter we saw that in the first ims..

" der the value of Iire 1.5@0.‘ In the ormm juristiotion, At
'tr:us aariwa and mrtam akargea which may involve detent~ |
‘1ve mnasment trm thru te oight years m- pcmn&ary wa
- magang np ta N.u 80.%0. Aa a oenrt ex amwal. the Mwm

‘has mﬂ: to decide both ‘the es.vil and cmal eppeals from |
nu the ?raewrmn awrm.l‘ Bosiuu. it memuu speclal mz
E iaaﬁ.otﬁen wer maivi&ual 1am:c a&apatw.b@t& in the first

H

&mn, m r«spmt w w.rinuotien. thc Tridunal exer-

of erphans 1m by mae wha ded in war. ‘This Mty 48 devoly

i

armn@ca m amwa w&th tho Mvu @o&o. - The arrangement is ‘
- that ia meh wéwial yoar tho Mrat President of a vawaial |

1. This has been altered acco to the
Prooedure; ses page (205) fding new Code of Civil




~_ well be viewed as one of ‘the mew ‘aspeats of Fesoist justice. .
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Court of Ammal apminta a Judge in any.of the Tribuna.la Bt~

‘na.'cea in tha ohief. towns or the Preﬂnsial Ca.m.tsl to bear the |
__,,mn, uapansibuity of tho aa.ia tank.. Bat tkiu Zunction has ea-}
. 1y been conferred lately by. the Law of 1929, m@.mv) end oan
- o ‘Mauy.smo of ’che Trﬂmnals rotain thc rower of super-
’:.:uaion wer pmﬂmﬁal nsmbnamenta or thmn 80-0alled .
 wapecisl establishmente” which kapen to be sltiatel wiin
. their clrouits, Aocording to ATt.144 of the Pensl Cods, the
. exscution of detentive unishuents should be supervised by the
ulgs. e Law prohibits, hovever, the leaving of sch sericus
matters 'foi«?hﬂ.t;ng;we:ﬂa disposal of those officers in charge
withwt proper n;‘apery;a;ax‘i‘..; In the W'*T“?‘ ;e#'@oné&ﬁ@ml re= ‘;
 lesse of comvists, for imstence, or stnission o work i the . |
\omé_oﬁé.u. _cases have to be deoided by magis trates. . Sach funo.
 tioms,besides being disoharged by those Judges appointed from
mm; ars aleo ,<_ofmmv1;m§ by & mumber of Praetors from the
. Prastorian Courts. Bt whenever these magistrates find defects |
j'.nh.thé\ institationsl arrangements of the gbgﬂhmt&ema estab- |
uame.@m rise m' mwmw. thgy 40 not have the dis-
axouena.l pmur to reform. m ersam.sataan in nrd.u' to remove
" the. memm. -For mich institutional refoms as are mwm
mt rely on the szg of Jmt&m aeting at the instance of
‘, the mblio mm.atcxa. St
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Thira.ly. 1n m tar a,a tho assignaa eirmitu are oomorﬁea. 3
the M‘mmal'a area is only tho eity-(:emno. %hi.oh 1s aotmally
the amo urea as tha.t ass:l@sa to tha cmu-te of Laoal con@uiah
| 1on. &e iomer.h@wenr, 13 niuaatea 1n tha Provincial eamm
or 1n other mporta.nt tMa wh;ioh hau ‘acoom the oen&ro o the
pooplo'a womio 1110. | u a mtm: et zaet thczc u no exact

alloment af Tr.ﬂmnala- hmc.in wnaequma o:! hho Laws of Marc) |
24th and December 28th aM mth.xsaz, s Mat o:: city-amm« has

‘nem 1:@04 vherein the mmm ahwld M mumma. A.aegm.
mg te tlmt nst, moro are 138 Tribunaln in the Xtaum Matm ~

In the Italian mucnry. the Tritunal is the oourt which moy |

mn w a! the e&ho:cu bea.rs resombla.noc ta a great mbar of
jnaioial emrtn M Mhor Matu. It in empara‘ale to the c@m{v
eeurt 1n mglm; te the Mbunal m! mrat Iastmoc and tho Cor-
reotianal Tribams.l 1n I‘rmo; 1» tho Reg&aml Omrt 1n Gemw
mose oorrwponaing emrts 1n tha raspeotive amtriu are for

| the mst wt tho bnaieat Jmueial \mita aaa havo a@hund great
mpertamo 1n tho nte ot tm meplc. mt 1n Italy, the reverse
is the o;m.v moowng m tha 'Amarie stataatiw It@um" of
1938, the. muoisl wnrk a:z thn mmzs owers anmially sbout
one tmt& ot tha tom mdieiul ouua.\ %a pe:oenw 1a mich
iewar tm that of thn m :m:eriar ewrts md that of m amt
of meal.‘ m« rmon zor weh a &welament 1a pnmrﬂy the
faot mat ths Iﬁalian muaiary has ‘too meny omrta. .. The grea~
ter m‘aer ef ﬂmt watamo musdﬂ.otmna aro nw mertakm 3

g s e st R 5. |
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- the memua Prae &wiw Gwzm by means ot a prec&sa whiah is
.{,eﬂm more effeclent and less sxpensive. It 13 namral t&a* Q
utﬂ.c ahwla be 1e1t to the mmnals. Amthar rema is can-‘
naotea with the mefﬁoient pmoadurc a&opma by the 01711
mmals. We Jmow that beforu a cavn I‘ribunal casen art oan.§
duoted w1t§ :amsl pmoaa.ura. | Eartiea are not rcqn:lndtw st
in an appearance. 05.711 cases are for the moet paxt lezt en-
ts.roly o a&wcates. Ag a mlo the 1attor alwa;m yrotor a ‘
nego tiation between t!wmsalwu 'ao a wblzo ﬁ@t botorv &0 “
court. wmo the negetaatien 1s in pmgroas, thay ml ham
‘the trial postponmed again and again and 1in th:lﬂ uast,"’ml\
Court has no prumativo to stop thia postpammnt. E‘ianlly
the aavecatcs may rmh a sestlement more luarativo ko W*
~ selves than te the paruea' they wiu then aaneel. tho nﬁg~ :
stﬂ.on ym&ns m the m‘lmnal. '.fhmonrt a@in has na pwer w.
refuse the cmauatien. %e remlt 0f such an nnmaal é.ewl...
_oment 13 Mwmr. the geneml aim.mtim of andicial mta ;
" that the 'rrt.‘mnala Mgkt sotﬂe.‘
| In view of these aamm. aboliw.on of ﬂu 01711 mm-.;
‘s:ls or & &Mmgh re&am af the Tritunal's civil pmpcanre ?
would most 1ikely prove t@ be adequaw re:tema. in the'm'ﬁt
of the new Civil Emca&xro th@ 1&%@91‘: meﬂmd ha.u alrem!.y been |
»m:aema and thob m&iciary aems wo be obviously anxious za'
this reform. Bat to the advooates, ﬂ is naturally not
weloome in spite of ths faot that they are not free to argue
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or objest 1n the same vay Qs'ﬁm dﬂ.at:.n@ished English law-
yorsf a1a "agamst" the vroposals for ‘geno@r’al ieg;sl reﬁéiﬁ in En-



”.appoals | 'rhey rank as tho erdinary appeuate courts o:c other
“ 'cmtﬂ.ee.next to tha mprem Wnrt o:‘. th. wh@lc mdicawu. In
"1t31y tharo aro at prescnt twenty two suoh snperior eeurt&.

e 1ooatcd 1n myortant wmnu a.nd a.rc mmd Dotaehed swmena of

" the cwrt ot meal. But both 