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Abstract

Contractarianism has a distinguished history andrs of the most influential
schools of thought nowadays, yet there are only deweral discussions about this
school. The research question which intrigues mewlsether contemporary
contractarianism can provide a satisfactory nomweafustification for political
principles. | argue that contractarianism, as ahosklogy, consists of three
elements: a conception of practical reason, hypictile contractors, and a
hypothetical contract. Based on various conceptimingractical reason, different
contractarian models can be developed. In thisighésexamine three possible
contractarian models: Hobbesian contractarianigprésented by David Gauthier),
Kantian contractarianism (represented by T. M. &oegn and hybrid
contractarianism (represented by John Rawls). draiae the shortcomings of these
three existing models respectively. Hobbesian eatdrianism assumes a conception
of rationality, hence it conceives hypothetical ttactors as individual utility-
maximizers, and the hypothetical contract as a allytiadvantageous agreement.
Kantian contractarianism assumes a conceptionasbreableness, hence it conceives
hypothetical contractors as moral persons who woeldave in a way which could
be justifiable to one another, and the hypothetoraitract as an agreement that no
one could reasonably reject. These two models dmite their conceptions of
practical reason are too one-sided: the formerlooks reasonableness, whereas the
latter overlooks rationality. Due to their one-sidss, these models can at best justify
political principles that are general but not owkng. Hybrid contractarianism
avoids this problem by assuming that hypotheticaktm@ctors were both rational and
reasonable and proving that rationality and redslenass would justify the same
hypothetical contract. However, in order to shoe tongruence between rationality
and reasonableness, this model inevitably assumestamtial, controversial
conceptions of practical reason. Hence, hybrid reatdrianism can at best justify
political principles that are overriding but notngeal. The failures of these three

models show the limit of this methodology. No matiew contractarians construct
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their models, their models are subject to the fdtldmma of choosing between
generality and priority. While these two propertiaee necessary for political

principles, this implies that contractarianism does$ have the resources to offer a
satisfactory normative justification for politicatinciples.
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Chapter 1 Introduction

Chapter 1 Introduction

The justification of political principles is a lorsgganding question in political
philosophy* Political philosophers have used different mettogies to justify that
certain principles have normativity, that is, people bound by these principles and
ought to follow them. Contractarianism is one of the m@®mmonly used
methodologies. | take contractarianism to be a oulogy of justifying political
principles by arguing that these principles repmesan (appropriate) agreement
between individuals who are ruled by these primdpl Philosophers offer
contractarian arguments in various ways and toouarpurposes, but they all share
this fundamental conviction. As Rawls emphasisetherheart of the social contract
tradition is the notion of agreementinless a political principle can be shown to
represent the outcome of an agreement, its aughsritnjustified and individuals are

not obligated to follow it.

This methodology has a long pedigree and enjoyeevival in 1970s. However,
although it is widely used, the methodology itselfeives very little attention. There
are three main attitudes in philosophical discussiof contractarianism. First,
philosophers might concentrate on specific conarians® Secondly, philosophers
might simply praise the methodology, and even atpae this is the only model of
normative justificatiorf. Thirdly, philosophers might argue that this melblogy is
redundant or untenabld. believe that all three attitudes are inadequatee first
attitude fails to abstract from discussions on ipaldr contractarians and study
contractarianism from a more general perspectivieilewthe second and third

! Anscombe (1981: 136).

2 Rawls (2007: 159).

% See, for example, Boucher and Kelly (1994) andeviyne (1991a).
* Gauthier (1991a).

® See Dworkin (1973), Pettit (2006) and Hooker (2002
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Chapter 1 Introduction

approaches only focus on one side and are notairgnough. A general and critical
discussion of the contemporary development of tiéshodology is almost abséht.
The aim of this thesis is to fill this space andcdiss the methodological value of

contractarianism by comparing various contempocantractarian models.

The question that interests me is whether contriaciam is a good approach to
justifying the normativity of political principlesHere, normativity refers to
normative reason. When something is normativeiviéggus a reason for action in a
particular way.” Can contractarianism justify certain political rmiples as
normative? What are the problems of the contemparantractarian theories? For
these problems, are they merely an outcome of agpthis methodology badly, or
are they unavoidable consequences of employingntieihodology? In this thesis |
will show that, by examining three different comtiaxian models, we can see that
contractarianism, as a general methodology, hagatriproblems for justifying

political principles that any theory based on thisthodology cannot avoid.

A distinctive feature of contemporary contractaisam is that it presupposes a
conception of practical reason in order to expitErsource of normativity. Based on
three different conceptions of practical reasorrgghcontractarian models can
possibly be developed, which are also the thre¢ractarian models that appear in
contemporary political philosophy: Hobbesian coctaanism, Kantian

contractarianism and hybrid contractarianiSifhese three models have different

® There are some monographs about the developmediassical contractarianism, but not about
contemporary contractarianism, such as Lessnof8@L%nd Riley (1982). Most of the general
discussions are superficial and merely used fom#&moductory purpose, such as Darwall (2003b),
Sayre-McCord (2000) and Hampton (1993a).

" This definition of normativity is a fairly commarew nowadays. See Finlay (2010).

8| should clarify here my use of the term ‘conteaiznism’, for there is no a standard way of using
this term in current academic discussions. Stefibemvall (2003b) uses ‘contractualism’ to refer to
the strand of social contract theories which afeiémced by Kant and emphasize agreement which
could be reasonably accepted by everyone, and esasactarianism’ to refer to the strand of social
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Chapter 1 Introduction

weaknesses, and | will further argue that if th@eaknesses are understood against a
wider background, we can see that these weaknessesctually linked to the
contractarian methodology. Hobbesian and Kantiartraotarianism are vulnerable
to the problem of priority because the former iggisoreasonableness and the latter
ignores rationality in their conceptions of praaticreason. Although hybrid
contractarianism avoids this problem by incorpomtiboth rationality and
reasonableness into the conception of practicatorgait suffers from another
problem: it would be accepted only by a limited f@mof people. By studying these
three models, we can see that contemporary coatragism inevitably faces a
dilemma: either it fails to prove that these podti principles have the highest
priority, or it fails to demonstrate that these ifpcdl principles are generally
acceptable. This dilemma can be attributed to émsion between rationality and
reasonableness in our practical reason. As lonthesontractarian methodology
relies heavily on practical reason as the souraeoahativity, this dilemma between
priority and generality is inevitable to contempgracontractarians. Once a
philosopher employs this methodology, he will faéleis dilemma no matter how he
employs it. Through a general study of contempocantractarianism, a flaw of this
methodology which is generally unrecognised by botimtractarians and anti-

contractarians alike can be made explicit.

contract theories which are influenced by Hobbetemphasize agreement which could advance the
rational interests of everyone. However, not evaeeyagrees with this label. For example, Geoffrey
Sayre-McCord (2000) and Jean Hampton (1993a) usetin contractarianism’ to refer to the
former family and ‘Hobbesian contractarianism’ &fer to the latter family. Nicholas Southwood
(2010) uses a distinction between Hobbesian andi&acontractualism (Southwood 2010). Samuel
Freeman prefers a distinction between an interas¢d contract and a right-based contract (Freeman
1990).

| disagree with all the distinctions above sinoeytioverlook the third possibility of contractarigmi,

the hybrid model. In my usage, contractarianisra iwoad term which can be used to refer to all the
theories that use social contracts to justify jaitprinciples, regardless of whether this coritiac
rational or reasonable. Hence, unlike Darwall'sgasathis term does not specifically refer to the
Hobbesian model of social contract theorising. UWritle label of contractarianism, | derive into #re
families: Hobbesian, Kantian and hybrid. | will disss these three models in this thesis.
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Chapter 1 Introduction

Before beginning, it would be instructive to defithe object of my discussion and
some key terms. The purpose of this introductiomoiset the boundaries of my
discussion. Since contractarianism is such a lag®ol and this methodology is
used by people in many different ways, it is imflassto discuss them all. | will first

distinguish classical contractarianism and conta@myocontractarianism. Then |
will discuss which function of contractarianism &amt to examine. | will also define
political principles and explain why a justifiedlpical principle should satisfy two

conditions. After that, | will briefly outline my kole argument and explain why the
feminist critique of contractarianism, though itwell-known, is not relevant to my

discussion.

1.1 A very brief history of contractarianism

Contractarianism has a long and distinguished histts roots can be traced as far
back as Plato’s Republic, where Glaucon presen#s ia view of justice. It also
appeared in political writings in medieval timesldrad its heyday in the seventeenth
and eighteenth centuriéghe popularity of contractarianism can be attiéouto the
Reformation, which strengthened the ideas of freelividual choice and
responsibility in moral thinking. At that time tlmeajority of philosophical notables
used the notion of the social contract to justifgit political theories. These included
Hugo Grotius, Thomas Hobbes, Samuel Pufendorf, Jobcke, Jean-Jacques
Rousseau and Immanuel Kafitiowever, contractarianism’s popularity started to
decline in the late nineteenth and early twenti@thtury, because of the rise of

utilitarianism and Marxism. These substantial alives advanced their own

° Gough (1957: 1).
19 See Grotius (2005), Hobbes (1994), Pufendorf (1,99bcke (1988), Rousseau (1987), Kant
(1998), Kant (1991).
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Chapter 1 Introduction

political theories along with their criticisms obmtractarianisnt' Nevertheless,
contractarianism did not become a doctrine of purahtiquarian interest. Its
popularity enjoyed a renaissance in the later tigdntentury due to the publication
of John Rawls’A Theory of Justice Now, there are a number of political
philosophers who develop their theories on theshakthis methodology, including
David Gauthier, Gregory Kavka, James Buchanan, T.Seanlon, Brian Barry,

Thomas Nagel, David Richards, and John Hars&nyi.

This is a very brief description of the developmehtontractarianism; from this we

can see that contractarianism has a history of awer thousand years. It is

unrealistic to expect that all contractarians tigtwaut this period used precisely the
same methodology. Indeed, with the exception ofes@ery basic convictions, the

structure of contractarian argument has changedfisigntly in its long history. For

reasons of space, | cannot include all contractanadels in this discussion. | have
chosen to focus on the contractarian theoriesdppeared in the latter part of the
twentieth century. However, the characteristicscohtemporary contractarianism
can still be made explicit by comparing it with sdacal contrarianism. Classical
contractarianism refers to those contractarianrtbedhat appeared in the medieval
period and flourished in the seventeenth and eggtitecenturies. By contemporary
contractarianism, | mean those contractarian teedhat appeared during the later
twentieth century. Contractarianism underwent asmaschange when it developed
from classical contractarianism to contemporaryt@marianism. This change can

be seen in three dimensions.

! See, for example, Hume (1994) and Marx (2000).
12 See Rawls (1999a), Rawls (1993), Gauthier (198@)\ka (1986), Buchanan (1977), Scanlon
(1998), Barry (1995), Nagel (1991), Richards (19819 Harsanyi (1976).
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Chapter 1 Introduction

First, the contractual relationship gradually cresm§fom a relationship between the
ruler and the ruled to a relationship among thedulAt the beginning, the social
contract was conceived as a bilateral contract &éetwthe people and the ruler. On
the one hand, people elected a ruler and agreedey him. On the other hand, the
authority of the ruler was also subject to certamits. This understanding of social
contract was prevalent in the medieval period, @wad also adopted by Grotius and
Pufendorf, and to some extent Locke. However,uhdderstanding was succeeded by
another understanding after the seventeenth cenfaryHobbes, Rousseau, Kant,
and the contemporary contractarians after them, gbeial contracts was a
multilateral contract among individuals living inhet same society. These
contractarians present a scenario in which alhesé individuals discussed together
and agreed upon certain kinds of political arrang@mThe contractual relationship
in contractarianism changed because the form té steanged from a monarchy to a
constitutional state. In a monarchy, when the kistg®d apart from and in obvious
contrast to their subjects, it was natural and ulsif think in terms of a contract
which defined the relationship between them. But modern constitutional state, all
people, including the rulers, are united undertémmns of a constitution. When both
government and citizens are only parts of sociebjext to the rule of a constitution,
the focus of contractarians naturally changes tatwiiis constitution should be. As
Sir Ernest Barker argues, in contemporary contrectsm, ‘the one political
contract—which unites us all (rulers and subjeditsepin terms of a constitution,

and under the constitution—this one contract isughpand it is the only contract.

Secondly, the hypothetical character of the socwaltract is strengthened. In the
beginning, the social contract was taken to beistoiical explanation of the origin
of the state. Some medieval contractarians beli¢hvat] in the distant past, a group

of people, living in a state of nature, really digree to be bound by a contract.

13 Barker (1980: xiv).
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Hence political principles bound us because ofetkgicit consent of our ancestors
and our tacit consent. However, the historical abr began to fade away along
with the development of contractarianism. This exduse there is obviously no
evidence that such a historical event actually oecu To quote Barker again, from a
historical perspective, ‘society is not constitytadd was never constituted, on any
basis of contract? Hence more and more contractarians started toectenthat
their social contracts were actually hypothetidabntractarians were no longer
interested in the historical origins of the stdet wanted to provide a philosophical
description of how individuals would make a socaireement under suitable
circumstance$’ This model of social contract theorising appeanetthe seventeenth
century. But at that time contractarianism, suchiha$ of Hobbes and Locke, still
had a dual character. They presented a hypothesicey of how a group of
individuals could agree upon a social contract, &lsb believed that there were
historical events that supported their hypotheticahtractarian modef® After
Rousseau and Kant, the historical character of raotrianism completely
disappeared and, nowadays, all contractarians dhgiehere is no historical basis
for thinking that any original contract was everdeaThe social contract is merely a

hypothetical test to evaluate whether or not thstieg state is justified. This is why

% Barker (1980 xiii).
!> Gough (1957: 244).
'8 Hobbes'’ theory is a reduction of human nature, tardstate of nature is only a kind of fictional or
hypothetical model (Hobbes 1994: 453-454) to shdwvatwsociety would become in the absence of
state, and, inside that, the contract is a demiaiicthe regulations that might logically be aceebby
people. However, in the Part Ill and IV béviathan Hobbes also attempted to give a ‘Hobbesian’
interpretation to the history in the Bible for thake of showing that the social contract that he
presented reallyexisted historically. For an interpretation of Hobbes ashypothetical contract
theorist, see Peters (1956: 158).
Similar dual features can also be found in LockecKe is normally understood as a theorist very
different from Hobbes but who still argued that Hoeial contract was a real historical event ard th
the obligations we have now are derived from thés apntract. Locke himself tries to give such a
history in sections 100-122 of th&econd TreatiseHowever, on the other hand, Locke’s social
contract theory has hypothetical character. Fomserpretation of Locke as a hypothetical contract
theorist, see Pitkin (1972).
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Kant, for instance, asserted: ‘If the law is sutdt ta whole people could not possibly

agree to it...it is unjust’

Thirdly, the account of political authority changesm voluntarism, which respects
the choice of people, to rationalism, which suppasat their choices must follow
certain definite rules. The idea of consent becorgemdually less important.
Classical contractarianism usually takes voluntzogsent to be the source of the
normative power of social contra@A political principle is justified because it has
the voluntary consent of the people who are subjecit. But what counts as
voluntary consent? There are usually two accoueigplicit consent and tacit
consent, yet both are problematic. It seems thah détie most justified political
principles cannot receive the explicit consent wérg citizen. Moreover, even if
such a consensus can be reached, it may be theugbrad coercion or
misinformation. Tacit consent is not satisfactoither, since an unjustified state can
also invoke tacit consent to justify its politi@lthority. The account of tacit consent
is too open-ended and depends on the interpretafitime state. A state can define
tacit consent however it likes and people cannférdkthemselves against a claim
which has not been actually consented by thH&nwhile both accounts are

problematic, contemporary contractarians (and alsme classical contractarians,

" Kant (1991a: 79).

'8 One of the examples is Hobbes. As we saw befoalbkls’ social contract is hypothetical. But
because of its dual character, he also believadtbeolitical obligation to obey a sovereign &sbd

on the actual promise of individuals to an actualeseign: ‘every subject in a Commonwealth, hath
covenanted to obey the Civil Law...And therefore abede to the Civil Law is also part of the Law
of Nature'. (Hobbes 1994: 175) Hobbes even arguatsptolitical obligation can only be derived from
the actual promises of individuals. There is ‘ndigdtion on any man, which ariseth not from some
act of his own’, hence our political obligation @ggls on ‘what rights we pass away, when we make a
commonwealth’. (Hobbes 1994: 141) Therefore, inse¢hat, to Hobbes, our obligations to political
principles are not only justified by hypotheticabnsent. The actual consent is also a necessary
condition.

1 Since my purpose is merely to contrast contemgoreontractarianism with classical
contractarianism, | will not examine the criticiswh explicit and tacit consents in details here. For
detailed criticisms of explicit and tacit consesge Wolff (2006: 41-44), Simmons (1981) and
Pateman (1985).
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such as Kant) place less emphasis on voluntarisinl@rk for other accounts of
political authority. They argue that not all forrag consent can authorize political
principles. Only rational (or reasonable) consemt authorize. This also means that,
provided that a political principle is able to reeethe rational consent of people,
then it is justified even though it has not beefumtarily consented to by people.
Contemporary contractarians place more importamcéhe idea of rationality (and
reasonableness) than on the idea of voluntary obnsEnlike classical
contractarians, who take consent itself to be tbharc® of normative power,
contemporary contractarians see consent as a tewlsvice that reveals what

political principles people are rational (or reasiole) to agree to.

By comparing classical contractarianism and contaany contractarianism, the
distinctive features of contemporary contractasanibecome more evident. In the
long history of contractarianism, different criteps of this methodology have
appeared and contractarians have continued toer¢lis methodology. Nowadays
this methodology is highly different from its omgl version. Classical

contractarianism conceives of the social contracara historical, voluntary contract
formed between the ruler and the ruled. As we saforb, for different reasons,
these three characteristics were gradually abamdbygecontractarians. Currently,
contemporary contractarians clearly define theriaocontract as a hypothetical,

rational (or reasonable) contract formed amongviddals.

1.2 Various functions of contractarianism

In the last section we saw the difference betwdassical contractarianism and
contemporary contractarianism. However, in the emmorary age, the social
contract has a variety of uses. It is crucial tariy which function of

contractarianism | am concerned with. First, cart)|ganism can have two

functions: descriptive and evaluative. For desomgptcontractarianism, the social
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contract is used to explain why morality or pohlidnstitutions would naturally
emerge among human beings. According to Sayre-Mt,Gbis approach is inspired
by David Hume, who took for granted ‘neither a cemmcfor morality nor any
particular account of what people have reason tordaccept?’ It merely uses the
social contract to make sense of the evolutiona$tieg morality and political
institutions. Descriptive contractarians argue ,tffmtough social contract argument,

the rationale behind morality and political institun can be made explicit.

This approach is normally adopted by game theowsts use mathematical models
to explain how human beings interact with one amotand finally form social
conventions, which are the implicit social agreetreon morality and political
institutions. Representatives of this approachkame Binmore, Brian Skyrms, and to
some extent Jean HamptdnTo these theorists, the social contract refersheo
social conventions that act as the basis of mgrahid political institutions. Insofar
as people continue to support these social coraegtthese conventions continue to
exist and comprise morality and political instituts. However, these social
conventions are not formed arbitrarily. They areated by the interactions between
people and these interactions can be articulatedrlgl by game theory. These
theorists believe that, through game theory, wesmmhow people coordinate their
behaviour in equilibrium in the game of life. Theguilibrium then forms a set of
common understandings among people, and this igewthe social conventions
come from. Hence, the descriptive contractariaescancerned with what morality
and political constitutions are. The nature of &he®cial practices is the social
conventions that evolve from the rational interaasi between individuals. | would
like to note that this approach to contractarianisnmerely descriptive. Even if a
state is based on this social convention, it dag¢smean that this state is a justified

2 sayre-McCord (2000: 263). See also Binmore (2G9%).
21 Binmore (2005), Skyrms (1996) and Hampton (1986).
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or legitimate regime. It merely shows that conw@aenism successfully explains

how a state is generated.

This approach to contractarianism is not the kificcantractarianism that | will
discuss in this thesis. The approach that interest is the approach that uses
contractarianism in an evaluative way. In evaluatoontractarianism, the social
contract is used to justify certain moral and pcdit principles that can impose
obligations on individuals. It is concerned with avtmoral principles or political
principles ought to be. Contractarians first imagahypothetical situation. A group
of people discuss with one another under apprapadatumstances and agree upon
some principles. This hypothetical contract camthe used as a testing device of the
justifiability of the existing moral customs or &a. The moral or political principles
which are defined by this hypothetical contractéauch normative authority that
real people are obligated to follow them, despike fact that they did not actually
agree to them. Therefore, the social contract @anded to perform two distinctive
functions. It can be used to describe the natumnarality or political institutions,
and can be used to evaluate the justifiability ajisen moral outlook or political

institution.

However, we should be aware that contractariangllysdo not have only one
ambition. They can attempt to explain some existmogal or political principles, but
may also want to justify these moral or politicalnpiples. For example, James
Buchanan uses his contract theory to make senseneé social relationships (such
as slavery), but he also argues that a justified $hould represent a mutually
advantageous agreemeff. Scanlon says that his project is to give a

‘phenomenologically accurate’ account of moral wation, but he also believes that

22 Buchanan (1977: 56).
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people ought to follow principles that could notreasonably rejectéd. Hampton
even explicitly claims that her contractarianisns o functions: explanatory and
justificatory. ‘The contractarian, while explainifgw any existing state is a human
creation and how it is a product of human convemtioust leave behind history and
posit a process of state creation that will rewgbht reasons make that creation
rational’.?* Because of some contractarians’ two-fold ambitjoreaders might
confuse these two functions of contractarianismvedbeless, | believe that these
two functions are independent and | will focus only the evaluative function of

contractarianism in this thesis.

Furthermore, even if it is used for justificatoryrposes, the social contract can be
used to justify either moral principles or politigainciples. Both of these two kinds
of principles are normative in nature, but the sofhat they govern are different. In
general, the scope of moral principles is muchdatban that of political principles.
Moral principles represent general regulation afduct. They purport to set forth
conditions under which an action is right or wrasrgsomething is good or bad. In
Socrates’s words, it is about ‘how we ought to’liiégnese principles govern various
aspects of human life, such as how we should treatanother, how we should treat
the environment and animals and how we should weeatelves. Compared with
moral principles, the scope of political principissmore limited. Political principles
are also a kind of moral principle since they alsgulate conduct. However, these
principles are applied only in basic political mgtions, such as the political
constitution, the legal system, the system of epwoooredistribution and the
market?® They govern only the political aspect of humde, lthat is, how the state

should relate to individuals. For example, politipenciples define how a ruler can

23 Scanlon (1998: 155).

24 Hampton (1986: 185).

%5 This definition of a basic social institution isfluenced by Rawls’ definition of basic structuBee
Rawls (1999a: 6-10).
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justifiably rule over citizens. They also define atHaws citizens are obligated to
follow and how citizens ought to behave in the pudbmain. In general, both moral
and political principles share the same nature, thet latter has more limited
concerns. In this thesis, contractarianism thatfies political principles will be my

main focus.

Some contractarians, such as Scanlon, GauthieRe@rds, use the social contract
to justify morality (moral contractarianism). Thage more ambitious and aim to use
the social contract to provide a foundation for atity. But some contractarians,
such as Rawls and Barry, have more limited amlstemd clearly concede that they
are only interested in justifying a normative theof political institution (political
contractarianism). At first glance, it seems ti&t ftormer group of contractarians are
irrelevant to my discussion. However, since pditiprinciples are also a kind of
moral principle, the former group of contractari@asnot avoid the issue of political
morality. As some moral contractarians acknowledige,moral principles that they
justify do have political implication&® Hence, although my concern is political
contractarianism, the political implications foms® moral contractarian theories will

not be overlooked.

Hence, by illustrating the distinction between dgdive and evaluative and the
distinction between moral and political, the kinfl amntractarianism that | will
discuss in this thesis can be clarified. The coptaxy contractarian theories that |
will discuss are political contractarian theoriesietr aim at justifying political

principles.

% Scanlon (1998: 6).
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1.3  The nature of political principle

It will be helpful to clarify what political pringles mean and why the justification of
principles is fundamentally important in politigathilosophy. People inevitably live
together and form a state. The state is influefteaause it can coerce people and
shaper people’s lives. For example, people havealy taxes, their careers and
wealth are affected by the economic policies, amdtwhey are free to do is also
defined by the law of that state. The coercion efasde even involves matters of life
and death, since a state conducts wars and usely deethods to punish dangerous
lawbreakers. Given that a state has this much alpnthy should we accept such an
authority? As Jean Hampton argues, political autyrshould be able to give reasons
to its subjects so that those subjects understaatdthe coercion is rightful and

legitimate, and not merely take coercion for grerife

Political principles are the conditions that jugstithis political authority. They
represent a set of normative standards detailingt vahstate should be and how
coercive political power can be justifiably exeeds Given that a state rules in
accordance with these political principles, itsifocdl authority is justified and it can
justifiably enforce rules upon its citizens as wéhe should not confuse political
principles with existing laws here. Indeed, poétigrinciples are only abstract
normative principles and do not refer to any emgtiaws. Existing laws may fail to
conform to these principles, but this merely med#mst existing laws are not
satisfactory and ought to be revised. Moreoversahmlitical principles also define
what political obligations people have to theirtestalf the political authority is

justified, then people will have a political obltgm to obey it?® The laws or

2" Hampton (1997: 4-5).
%8 This relationship between political principles amhligations may be doubted by some theorists.
For example, Cynthia Stark argues that even iftipali principles are justified, it only means that
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commands from this political authority should bé&eta as a reason for action.
Political obligations stand for what people shodd under a justified political

authority. As John Horton argues, a justified pcdit obligation represents a proper
relationship between the state and its citiZénklence, political principles generally
define two things: how a state can justifiably ritke citizens and what obligations

citizens have to the state.

But how can we evaluate a political principle? Ehere two properties that a
political principle must possess. First, a politipainciple must be general, which
means that it must be justified to each citizesaniety publicly. Political principles
can be justified on cultural grounds or religiousunds. However, the authority of
these political principles would only have limitadceptability because only specific
cultural groups or religious groups would acknowledheir authority. This goes
against our common thought about political autgofior we usually think that all
citizens in society generally have an obligatiorfdilow the commands of political
authority. The authority of political principles ismconditional and objective. People
should have reasons to acknowledge the authoripplitical principles, irrespective
of who they are and what group they belong. Theduiee of political principles is
also accepted by contractarians since they alsevieethat, even though citizens in a
society are highly diverse, citizens should stiéingrally accept the same social

contract and this social contract can form thesbassocial cooperatiof!.

Secondly, a political principle must be overridinghich means that the reason to

follow political principle should be accorded leaicpriority (or very strongly

people have a moral obligation to follow it butifioll obligations depend on voluntary consent. See
Stark (2000).

29 Horton (1992: 13).

%0 Contractarians generally hold this viewpoint. $&euthier (1986: 19), Rawls (1999a: 114) and
Rawls (2001:32-33).
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weighted priority) over other reasons. Citizens rhaye various reasons for doing
something that political principles forbid. For exale, they may have different
projects and relationships that they want to purSinese projects and relationships
may be crucial to citizens and can be reasonsifizens to challenge the political
authority. A justified political principle must pve that the reason to follow political
principles can override or outweigh other competirgasons. The laws and
commands from this authority should be authoritaiiv determining what citizens
ought to do. This is why Joseph Raz argues thatléheands of a political authority
should operate as exclusionary or pre-emptive rea&df citizens agree with a
political principle, but still place it below otheommitments in their lives, then this
principle exists in name only, for it does not msssthe supreme authority that we
think a political principle should possess. Thisliso the ambition acknowledged by
many contractarians for they normally aim at prgvihat the political principles
justified by their social contract can override etltommitments in people’s lives.
As Rawls emphasises, ‘[citizens] desires and aspis are restricted from the
outset by the principles of justice which spectig boundaries that men’s system of
ends must respect.

Hence, a justified political principle must meetdk two conditions:

(i) Generality: It must be generally acceptable to tiiezens who are subject to
its ruling
(i) Priority: It must explain why it can override otheommitments in a citizen’s

life

%1 Raz (1979a: 23-33).
%2 See Rawls (1999a: 27). Similar point can alsocomd in Gauthier (1986: 2) and Scanlon (1998:
160-168).
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In general, the first condition is a requiremensodpe to the effect that the political
principle can be generally accepted by people asst#ied, normatively binding

principle. The second condition is a requiremengtafus to the effect that, to those
people who accept the political principle, thisngiple has deliberative priority over

other considerations in practical reasoning.

These two conditions are necessary since theylaselg related to our intuitions of
what a justified political authority should be. A& L. A. Hart says, a political
authority should be binding on all subjects andusthdoe peremptor§® While the
first nature refers to the general acceptabilitypaolitical authority, the second refers
to the priority of political authority. If a polital principle is general but not
overriding, then although citizens generally actbptpolitical obligations, they may
still challenge the authority of this principle la@se of other commitments they have
in their life. If a political principle is overridig but not general, then although
citizens who accept the political obligations wékpect the supreme authority of this
principle, these obligations will not be acceptgdthe majority of citizens in the
society. Therefore, a political principle that &ib satisfy either of these conditions
iIs merely a coercive power that commands citizenan unjustifiable way. This
section offers only a brief description of these teonditions. In Chapter 2, | will
discuss these two conditions in more details andystvhat kind of contractarian

models can satisfy these two conditions.

1.4 Method and outline

In section 1.1 and 1.2 | identified the kind of taktarianism that | am concerned

with: contractarian theories which aim at justifyipolitical principles. In section 1.3

% Hart (1982: 23-68).
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| suggested two criteria to evaluate whether atipaliprinciple is justified. The aim
of my thesis is to use the latter to evaluate trenér3® In the next six chapters, |
will discuss whether or not contractarian theormmn provide a satisfactory

justification for political principles.

In Chapter 2, | will discuss contractarianism ageaeral methodology before | begin
to discuss different contractarian models separafdthough contractarianism had a
revival in the second half of the twentieth centuitysuffers from a number of
famous critiques. | will first discuss the virtuesthis methodology so that we can
understand why so many philosophers are preoccuwpiddit. Then | will discuss

the ‘standard critique’ of this methodology, whighto say, that a hypothetical
contract does not have any normative force. | atgaethe normativity comes from
the conception of practical reason behind contrestesm. Provided that practical
reasoning is governed by certain conceptions, hadet conceptions justify certain
political principles, people will have obligatiotis these political principles even

though they have not consented to these principles.

From the discussion in Chapter 2, we should galretter understanding on the
structure of the argument of contemporary contreiagm. Contractarian argument
consists of three elements: the conception of maateason, the characteristics and

circumstances of hypothetical contractors, andhypothetical agreement. The first

% Since | define political principle as the objedtroy thesis, my thesis will not consider G. A.
Cohen’s critique of constructivism (although Cohgses the label of constructivism, most of the
constructivists under this label are contractajia@shen’s critique is that constructivists areiagla
question of what the optimal rules of social rejataare, how our common social life should be
governed. But this is different from the questidrustice, for justice should be insensitive tostixig
social facts. Hence, we should distinguish betwgémnciples of justice and rules of regulation. My
thesis will not consider Cohen’s critique because thresis isexactly about rules of regulation in
Cohen’s definition, and most of the contractaridimst | will discuss are concerned with rules of
regulation as well. Hence, the questions that Igaimg to discuss are irrelevant to the question of
whether or not constructivist principles reveapare’ conception of justice. For Cohen’s critigaee
Cohen (2008: 274 -343).
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element determines the content of the other tw&Hapter 3, | will argue that, based
on different conceptions of practical reason, déf¢ contractarian models can be
developed. There are two aspects of practical reaationality and reasonableness.
Based on the conception of rationality, contraaetasi such as Gauthier justify a
social contract that could advance the ration&ragts of everyone. | call this model
Hobbesian contractarianism. Based on the conceptadn reasonableness,
contractarians, such as Scanlon justify a sociatraot that could not be reasonably
rejected by anyone. | then further argue that, tadfpam these two models which are
commonly recognised, there is also a third possdaetractarian model, hybrid
contractarianism. Hybrid contractarians, such agl®aassume that people are both
rational and reasonable, and thus a social consfaatild be both rationally and
reasonably justified. These three models reprabes¢ approaches to employing the
contractarian methodology to justify political priples.

The next four chapters are then case studies skttieee models. In Chapter 4, |
will discuss Hobbesian contractarianism. Hobbesiantractarians construct their
theory on the basis of a formal conception of raldy and assume that hypothetical
contractors are rational utility-maximizers. Theslifical principles should represent
a hypothetical contract which could be mutually amtageous to every rational
contractor. | argue that this contractarian modeh atisfy the condition of
generality but fails to satisfy the condition ofquity. It can satisfy the condition of
generality because the formal conception of ratipn#&s so weak that it can be
generally accepted by everyone, so the politicahcgples which are rationally
justified should also be generally justified. Howevit fails to satisfy the condition
of priority because it overlooks the conceptionr@dsonableness, which is another
aspect of practical reason. Reasonableness maiy judiligations which are
incompatible with these political principles. Singeasonableness is equally
important as rationality in practical reason, atfjpeople have no reason to prefer

complying with these political principles to vialag them.
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I will argue that Kantian contractarianism makesimilar mistake in Chapter 5.
Unlike Hobbesian contractarianism, Kantian conaraahism relies on a conception
of reasonableness. Hypothetical contractors areoredle people who mutually
respect each another by behaving in a way whiclddoa justifiable to each other.
Political principles should represent a hypothéticantract which could not be
reasonably rejected by anyone. Again, this cordreat model can satisfy the
condition of generality, but it fails to satisfyetitondition of priority. The conception
of reasonableness is a generally accepted connepttipractical reason, so Kantian
contractarianism, which is based on this conceptibpractical reason, should be
able to satisfy the condition of generality. Howevefails to satisfy the condition of

priority because, in opposition to Hobbesian cattmanism, it overlooks the

conception of rationality, which is another aspettpractical reason. If political

principles are irrational, then even though peagdaerally accept these principles,

they may refuse to acknowledge the supreme statihese principles.

In the failure of these two models, we can seetti@key to satisfying the condition
of priority may be to include both rationality arehsonableness into the conception
of practical reason. This is exactly what Rawlskse® do in his contractarian
theory. Chapter 6 will be devoted to discussing #zelier version of Rawls’
contractarian theory. In his theory, hypotheticahtcactors, free and equal persons,
are assumed to possess two moral capacities, vadoiclespond to rationality and
reasonableness respectively. These contractorwibireg to behave in a justifiable
way, but are also concerned with several ‘highedéeninterests’. Thus the social
contract they will make should be both rationallgdareasonably justified; it
represents regulation which could be publicly jiesti but also represents an
effective way to advance the highest-order intsres$tindividuals. In this chapter |
point out the possibility that these highest-orddgerests may conflict with each
other, but | also suggest that Rawls’ contractanmodel can still satisfy the
condition of priority by adding certain presuppmsis. Nonetheless, although it can

satisfy the condition of priority, it fails to saty the condition of generality. For, in
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order to show that rationality and reasonableresd 1o the same political principles,
Rawls adopts a substantial conception of ratiopalithich is not generally
acceptable. Due to this flaw, the condition of gahty becomes the Achilles’ heel
of hybrid contractarianism.

Rawls recognises this flaw, and makes a political tn his later writings. Chapter 7
discusses whether this can rescue Rawls’ theorg [Bter Rawls makes two
changes, one to admit that the application of heoty is only limited to liberal
democratic societies, another to emphasise thaaghemptions of his theory are so
freestanding that they are compatible with mosthef comprehensive doctrines in
the liberal democratic societies. | argue that,neffewe lower the standard of
generality and concentrate only on liberal demacrabcieties, Rawls’ social
contract is still not generally acceptable. In epif being freestanding, the
assumptions of Rawls’ contractarian theory arealgtumore substantial than Rawls
acknowledges. These assumptions presuppose thplepa@ ‘strongly reasonable
citizens’ who are willing to take political concepts as the only ground of
justification for political principles. However, em in a well-ordered society, which
iIs the most idealist form of liberal democratic isbg, people may still not be
‘strongly reasonable citizens’ due to the freedatiewed in their society. | will
argue that citizens in the well-ordered society gemerally ‘weakly reasonable
citizens’, so the assumptions of hybrid contraat@sm will only be accepted by a
small group of ‘strongly reasonable citizens’ ie thell-ordered society.

After we examine all these three models of conér@gabism, we can discover a
general weakness of contractarianism as a methgglolbhese three models are
three possible approaches to employing this melbggto When all of them have
problems, we must ask whether there is somethirapgviwvith this methodology.
The distinguishing feature of contemporary contataanism is that it relates political

principles and practical reason by hypotheticaltigan. But this also means that
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contractarianism inevitably has to rely on pradtieason, or else it is unable to
explain the source of normativity. However, if c@atarians rely on a conception of
practical reason, then they have to choose betweerrality and priority. Either
they assume rationality or reasonableness as theeption of practical reason, or
they include both rationality and reasonableness the conception of practical
reason. In the former case, contractarianism ldsevirtue of priority. In the latter
case, they lose the virtue of generality. Contréatésm is caught on the horns of a

dilemma: once political philosophers adopt thishmdblogy, they cannot avoid it.

1.5 Contractarianism: a patriarchal theory?

My aim in this thesis, as | have said, is to previd general discussion of
contractarianism as a methodology, but | have titathat my discussion cannot
cover all contemporary critiques. While contra@arsm is one of the most popular
approaches of justification in contemporary paditiphilosophy, it has also been the
subject of various critiques. For example, Caroltefman famously criticizes
contractarianism as an unsatisfactory political otlie because patriarchal
relationships are implicit in i This is a well-known feminist critiqu&.However,
for reasons of space, it is impossible for me tal deith this critique in detalil.
Moreover, since | am concerned with the normatiatycontractarianism, which is
about its binding power, whether contractarianiskeledes or disadvantages a
particular group is not central to my concern. Herdowill now discuss only briefly
this feminist critique.

% pateman (1988). See also Pateman and Mills (2007).
% See Coole (1994: 204-207), Lessnoff (1986: 107;18@mpton (1993a: 492) and Sayre-McCord
(2000: 267).
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My point is that classical contractarianism maywbierable to Pateman’s critique,
but her critique surely does not pose a problencémtemporary contractarianism.
Pateman’s argument is that a sexual dominationrlieglall social contract models
and this sexual domination is always ignored bytigal philosophers. ‘The sexual
contract is a repressed dimension of contract yhewor integral part of the rational
choice of the familiar, original agreement'Contractarian theories cannot avoid this
sexual domination because they presuppose thatindilyiduals who are endowed
with certain capacities or attributes can entes the social contract. However, these
capacities or attributes are usually defined thhoagery masculine approach. At the
end, only men are qualified to participate in thecial contract. ‘Women are
excludedfrom the original pact. Men make the original cant’.*® The role of
women in civil society is only as the property oém subjected to the rule of men.
Women are part of the civil society, but they da enjoy the same protection and
freedom that men do. Therefore, Pateman argues, theeigh contractarianism has
an appearance of equality and justice, it is alstuadsatisfactory because it allows a
patriarchal relationship between men and womenxist én society. Beneath the

equal social contract is the unequal sexual contrac

Men’s dominance over women, and the right of meerjoy equal sexual access to women, is
at issue in the making of the original pact. Theiaocontract is a story of freedom; the sexual
contract is a story of subjection. The original ttaat constitutes both freedom and
domination. Men’s freedom and women’'s subjectior a@reated through the original

contract®®

Classical contractarians, as Pateman observeb; oaflook the status of women in
their social contract. For example, Locke seemthitak that women, unlike sons,

3" pateman (1988: iv).
% pateman (1988: 5).
% pateman (1988: 2).
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can never emerge from the ‘protection’ of nf€kowever, this critique does not
apply to contemporary contractarianism. As we \gile later in Chapter 2, in
contemporary contractarianism, the qualification cointractors is that they are
capable of engaging in practical reasoning govelnedertain conceptions, such as
rationality or reasonableness. The capacity foctpral reason is so common that
every human being should possess it. The critdrigualification do not have the
kind of masculine inclination described by Patenfeor. example, Scanlon assumes
that every contractor has a capacity for reasonakke In his contractarian model,
contractors are reasoning creatures that have acitgpo recognise, assess, and be
moved by reasorf’ They can give reasons to justify their acts arsgeet each other
as creatures that are capable of asking for joatibn. This capacity is so common
that, as Scanlon believes, all human beings possd§fiaving this capacity is the
gualification of being included in the social caut, then all women should be
capable of entering into the contract. Indeed, m@mtemporary contractarians are
also aware of this underlying patriarchal relatlips Even Rawls, who is criticized
for only allowing heads of families to enter intocgl contract and ignoring other
family member$? also clarifies that principles of justice protéw basic liberties of
all family member$2 Provided that a person has two moral capacities, is, they
are rational and reasonable, they are in the sobfiee social contract and protected
by justice as fairness, regardless of gender. Rhelisves that this scope includes
‘the overwhelming majority of mankind” While the criteria of qualification in

40 pateman (1988: 94).

“l Scanlon (1998: 23).

2 pateman (1988: 41-43) and Okin (1989: 93-97).
3 Rawls (1997: 597).

4 Rawls (1999a: 443).
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contemporary contractarianism are so low, womehakiays be included and fairly

treated in contemporary contractarian modz2ls.

Pateman might argue that, even though the critgaaveak, many women may still
fail to qualify because they are socially and etiooally disadvantaged. This reply
would be over-cautious because the criteria | lmagationed are so weak that people
who were not properly educated or reared shoulldbgtiable to fulfil them. Even if
women were so unfortunate that they did not hawe d¢hance to realise their
capacities for practical reason, they could noekeluded from the social contract.
For contemporary contractarians argue that people have thepotential to be
capable of assessing these rules of practical measest be included in the social
contract. An individual may not have the chanceelise their potential, yet they
can still enter into social contract given thatytlave the potential. As Rawls says,
‘only scattered individuals are without this capgcior its realization to the
minimum degree, and the failure to realise it ie ttonsequence of unjust and

impoverished social circumstances, or fortuitoustiogencies*®

Hence, in light of the weak criteria of qualifiaati, | believe that Pateman’s feminist
critique cannot apply to contemporary contractasian In contemporary

contractarian theories, women are never the prgppefitmen because they are
participants in the social contract. What shouldrwa@ontemporary contractarians

more is the relationship between the hypothetioatract and these people. They can

“5 Kantian and hybrid contractarianism do not neesvtory about this critique. But Pateman might
still argue that Hobbesian contractarianism, regreesd by Gauthier, is vulnerable to her critique
because, in his assumptions, contractors not oale lto be rational, but also have to possess
bargaining power. If women do not have enough bangg power that can bring advantages to other
participants, then they may be excluded. Howeveuytlier seems to think that the bargaining power
of women is not much weaker than that of men. Thsion that women would be disadvantaged is
only because of some ideological and historicaibiac Actually women should not have any problem
in entering into social contracts. See GauthieBE1230-231).
46 Rawls (1999a: 443).
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be present with a very beautiful hypothetical cacttrstory, but how can this story
bind people or define what people ought to do? Ghesstion will be addressed in the

next chapter.
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Chapter 2Why Contractarianism?

2.1 Introduction

Twenty years ago, David Gauthier wrote an articdlghy Contractarianism?’
explaining why contractarianism is an attractivethmeology in the contemporary
age. This article is valuable since there have he@mmethodological discussions of
contractarianism before or since. Nevertheless,uhsatisfactory because Gauthier’s
account of contractarianism’s appeal is not comgmelve enough, and he does not
respond to some commonly known critiques of comdirgenism. For example, some
philosophers, such as Ronald Dworkin, doubt thenative force of the hypothetical
contract, but Gauthier does not take this critigeeiously” Before | begin my
discussion of various contractarian models, | sthodéal with this unanswered
critiqgue and explain, from a methodological perspe¢why contractarianism is still
worth taking seriously today. Therefore, this cleagiicks up Gauthier’s task again
after twenty years’ The ambition of this chapter is to demonstratet tha
contractarianism is a useful method for justifym@ymative principles. | will provide

a more comprehensive discussion of the strengths weaknesses of this

methodology.

! See, for example, Brudney (1991), Dworkin (1978) Blampton (1993b).

2 However, it does not mean that | am going to t@kaithier's philosophical position, such as the
‘moral-error’ meta-ethical position. In ‘Why Conttarianism’(Gauthier 1991), Gauthier holds a
‘moral-error’ position that denies any objective naaconstraints and moral fact. He argues that most
of our moral intuitions are unreliable and hencerahgrinciples are unjustified unless they have
rational foundation. However, not all contractasiatake this philosophical position. Some
contractarians, like Scanlon and Nagel, disagre¢h whis ‘moral-error’ standpoint. Other
contractarians, like Rawls, even want to avoid kimgl of meta-ethical controversies. Hence, | hadie
that contractarianism can be a freestanding methggand does not necessarily connect with any
meta-ethical position. Contractarian can have ghfie understandings of what the nature of morality
is, but still use the same methodology (hypothétioatract) to justify normative principles.
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I would like first to define contractarianism. Hecentractarianism refers to the
normative political theories which use hypotheticaintracts as a method for
determining the nature and content of politicalnpiples. ‘This doctrine of
justification, tying reasons in interaction to tiest of hypothetical agreement, is the
core of...contractarianisni’There are two central features of hypotheticaltremt

an idealised choice situation and a hypotheticate@gent among people.
Contractarians first define an idealised choiceiagion in which there are no
sovereigns, laws, courts, established propertytsighcontract. They then ask us to
imagine that we have been placed in this idealcghsituation. In order to escape
from the chaos, we would have to create politicaigiples to govern our society.
After deliberation, we would come to an agreemantcertain political principles.
Contractarians argue that these political prinaip{end our obligations to these
principles) are justified, and use these politigahciples to evaluate existing social
institutions. As Gauthier says in his article, thain task of the hypothetical contract
is to establish an evaluative criterion: ‘Hypothetiagreement provides a test of the
justifiability of our existent practices This is the general form of contractarian

argument.

Although contractarians disagree about the idealcehsituation that should frame
the choice of political principles, they share thgeneral framework of
contractarianism. Some assume that people in alisdd choice situation would
have strong moral motivation, whereas some asshatepeople would be wholly

self-interested. Different assumptions of the icdeal choice situation lead to

% Gauthier (1997: 135).
* Here ‘idealized’ does not mean those people wkdrathe idealized choice situation are perfect and
virtuous. The term only means that, at this stagene of their morally relevant characteristics are
sharpened prominently, and, on the contrary, sointkeir irrelevant characteristics are excluded. So
‘ideal beings’ are human beings who have certaiomiment characteristics. The purpose of
idealization is to eliminate the influence of fastave consider irrelevant to the decision making of
hypothetical agents.
® Gauthier (1991a: 101).
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different hypothetical agreements. From the varietycontractarian models, one
should notice that contractarianism is a methodolatpich is compatible with a
diverse range of conclusiofsThe variety is so large that it is difficult teesthem as
belonging to the same philosophical camp. Someorsy rhen think that
contractarianism is only an empty method which t@nused by any political
theorists’ Anyone who has designed an idealised choice Bituand proposed a
hypothetical agreement can be called a contraatatitowever, such a broad
definition fails to explain why so many contractens really take this philosophical
position seriously. For example, even though hipofiyetical contract story was
subject to many critiques, Rawls never gave uddhel of contractarian throughout
his life and believed that it was a distinctive lpsophical positioff.It seems that
contractarianism has some special philosophical ncibments apart from this

general framework.

| believe that contractarianism has certain spedhbéracteristics and these
characteristics differentiate contractarians frorieo political theorists. These
characteristics can also be interpreted as theedrtof this methodology which
explain why so many theorists are attracted to dpgsroach. The distinctive virtues
of contractarianism will be discussed in the follogv section. After this section, I
will then discuss a common issue raised by cribicsontractarianism, which is the

relationship between the hypothetical contracttaedeal world.

® Here contractarianism does not commit one to amiqular meta-ethical theory about the nature or
ontological status of injustice. It is compatibléttwthe view that injustice is an irreducible, non-
natural property, but it is also consistent wittnata-ethics that views attributions of injusticenas/s
of projecting one’s disapproval onto actions. Hoame\t does not mean that contractarianism does
not have any meta-ethical implications. For exampmtractarian principles must be possible to be
‘chosen’ by human beings. Hence the principles rbestance-dependenthat is, they must depend
on an intentional psychological state (a stanaghss a belief or a conative or an affective uatst
For this meta-ethical implication of contractaremi see Milo (1995: 191-192).
" Kymlicka (1993: 186-187).
8 Freeman (2007b: 36).
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2.2  Three virtues of contractarianism

Contractarianism has had its heyday, but therestifea number of contemporary
theorists who continue to use this methodology.sTgtienomenon should not be
ignored. Nor should we think that these theorisasehcoincidentally chosen the
same method. There may well be some particularuesrtinherent in this
methodology, which are the key to explaining whigas been chosen. In this section,
I will try to show what these virtues are and explavhy contractarianism is so

prevalent in political philosophy.

2.2.1 The virtue of naturalism

| can think of three virtues of contractarianismhieth also seem to be the reasons
why contemporary contractarians endorse this agprdarst, contractarianism does
not justify political principles by strange, nontagal properties or objects; nor does
it credit human beings with what J. L. Mackie caltegical power’ which is capable
of discerning some moral truths out thetdistead, it takes the normative principle
as a ‘contract’, a product of human volition, that commend to the extent that we
would choose it when we are placed in an idealisbdice situation. This
characteristic is a virtue because it is compatititd the scientific, secular outlook

in the modern world.

Here it is important to note the difference betwdlka modern outlook and the
ancient outlook. In the ancient times, people uUguebnceived of the world as
purposely orderet? Everything was subjected to an order that diffeedements in

° Mackie (1990: 38-42).
1% Taylor (1975: 6).
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creation expressed and embodied a certain ordpuigfoses. This order gave all
beings innate purposes which would guide what theyht to do. The way people
treated each another was somehow inscribed in tineensal realm. Since this
purposive order was independent of people’s subgatill, people could only

recognise their given purposes and pursue themfi#i.

This outlook changed radically following the Enlighment. Because of the
emergence of modern science, represented by tbetidici theories of Newton and
Galileo, people began to understand the order ®wabrld as a mechanistic, non-
purposive order. This is, in Max Weber’'s words, ftieenchantment of the world’,
which is the feature of modernity. ‘The new notioh objectivity rejected the
recourse to final causes; it was mechanistic in deese of relying on efficient
causation only** In the new world order, people are not given ahjective, final
purpose of lifé? The natural scientific order no longer tells peophat they ought
to do. The purposes of life do not exist objecirydlut rather are determined by the
subjective will of individuals. Therefore, unlikiee ancient worldview that the whole
world was governed by an independent purposiverpidethe modern age, the
factual world is explained by science, but sciesags nothing about what people
shoulddo.

This change in outlook influences the justificatmfrpolitical principles. The ancient
approach to political justification took the patéi order to be a part of the cosmic
order; thus a justified political principle was emkndent of what people thought. It

1 Taylor (1975: 10).

21n a more accurate wording, it does not mean risabne conceives the world order as purposive
during or after Enlightenment. Indeed, a purpositerpretation of history is still prevalent in the
writings of Enlightenment thinkers, such as Kareg¥ant 1991b: 108-109). However, the purposive
order in their mind is no longer an independentlevarder which exists regardless of the will of
individuals. Rather, this purposive order comesnfithe projection of the wills of individuals. That

to say, the purposive order is not an order whichkliscovered by individuals, but rather a way of
individuals to conceive the world.
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could be justified by an external metaphysical ordbich was indifferent to the

subjective will of the individual. However, this @ach encounters severe
difficulties in the modern world. The assumptionatththere is some external
metaphysical truth out there which can be discalégeus and can guide our actions

is incompatible with the scientific, natural worldw.

Hence contractarianism became the mainstream oiticabl theory after the
seventeenth century, since the justificational apphn to contractarianism does not
rely on any metaphysical properties which are fiedént to the subjective will of
individuals. Contractarianism justifies principlg bhowing that it is the constraint
which would be chosen by us in an idealised chaiteation. In this approach,
political principles come from the creation of imdiuals which represent the
disposition of their subjective wilfS.Political authority is not something that can be
derived from some sort of innate authority possiégea set of supposedly superior
persons, nor something that is derived from Gostebd, political authority should
be a creation of the people who constitute it. Tilishael Oakeshott is right to call
contractarianism a doctrine of ‘will and artificé’ Contractarians take the subjective
will of people as the starting point for reflectian society. They deny ‘an
independent realm of moral facts and a specialltiacf reasoning to ascertain

them’.’® It is this naturalistic virtue which attracts sortteeorists to adopt this

3 Indeed, the feature of ‘anti-natural authority’thé social contract can even be traced back to the
earlier history of political thought. One of theagples of this is the ‘nature and convention’ debat
among the Greek philosophers. As Sir Ernest Bavkeerves, early Greek philosophers normally had
two approaches to explaining the existence of tave, accepted their own laws as unalterable law by
nature, if not divine; the other argued that lawsvjast a product of customs and conventions, the
existence of political authority being based on ¢basent of ruled. The sophists of the latter camp,
though they did not adopt contractual language, Jeg similar ideas on the formation of political
organization to the modern social contract thegrigor a discussion of distinction between the
‘nature’ and ‘convention’ schools, see Barker (1968). For the interpretation that the idea of
consent-based political authority is actually imjplin the ‘convention’ school, see Kahn (1981).

1 Oakeshott (1975: 25).

!> Freeman (1991: 285). Although Freeman is onlyinglkabout the feature of Scanlon’s contract
theory here, it is also the common feature of aopterary contractarianism.
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approach, for example, David Gauthier, who belietret a normative constraint

cannot be independent of the subjective will ofgleo

If, independent of a person’s actual desires amasathere were objective values, and fif,
independent of their actual purposes, they were gfaain objectively purposively order, then
we might have reason to insist on the inadequacythef [ancient approach.]...But the
supplanting of teleology in our physical and bidtad) explanations closes this possibility, as it

closes the possibility of religious explanatin.

Hence, contractarianism is an attractive approacjugtifying political principles

because it justifies principles in a way which @npatible with a modern scientific
worldview, without relying on any questionable ert metaphysical assumptions.
No wonder some contractarians even believe that #pproach can provide the

‘only plausible foundation’ of normative principile the modern world’

'® Gauthier (1991a: 98). Similar emphasis can alseee® in Rawls (1999a: 398), Rawls (1980: 350),
Hampton (1986: 273) and Barry (1995a: 5).
7 Gauthier (1991a: 91).
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2.2.2 The virtue of public justifiability

Secondly, contractarianism shows a respect forctimces of rational/reasonable
individuals. Contractarians emphasise that politezghority is unjustified unless it
represents an agreement which is publicly acceptmbkeveryone in a society. This
characteristic shows a basic normative commitméroatractarianism, that is, all
persons should have equal moral standing. No-onatigally superior or inferior to
another. If we all have equal moral standing, therone, or no group, could have
authority over others unless this authority is at@ele to others. An unjustified
authority imposed on an individual represents diseet for the freedom of this
individual. As Gough points out, ‘the ultimataison d'étrefor the contract theory,
all through its history, has been to reconcile #pparently conflicting claims of

liberty and law'*®

It does not mean that contemporary contractariatieuve that a justified principle
must be based on the voluntary consent of peopieg sometimes the voluntary
consent of people may not represent a rationaredde choice. Indeed, as |
mentioned in Chapter 1, contemporary contractarransly take voluntary consent
as the source of normativity.Nevertheless, contemporary contractarians ssistn
on the importance of public justifiability. Sincepalitical principle frequently has a
significant impact on the lives of people, contaaieins argue that such an influential
rule cannot be imposed on people arbitrarily. Etheugh it is unrealistic to show
that a principle is a wholly voluntary scheme, caatarians believe that, at least, a
principle should show that rational individuals Mebuoluntarily accept its ruling. As
John Rawls says, a political society should nottddeen as a straightforwardly

voluntary scheme. Nevertheless, a political societhiich is governed by

'8 Gough (1957: 254). Similar point can also be foimBawls (1999a: 115).
19 See, for example, Scanlon (1998: 170-171), Sca@0@8: 2-4) and Rawls (1999a: 98-99).
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contractarian principles has a virtue, for it reyzmets a voluntary scheme which is
rational to free and equal persons.

No society can, of course, be a scheme of cooperathich men enter voluntarily in a literal
sense; ...Yet a society satisfying the principlegusfice as fairness comes as close as a society
can to being a voluntary scheme, for it meets theciples which free and equal persons

would assent to under circumstances that are Ifaithis sense its members are autonomous
and the obligation they recognise self-impo%ed.

Some contractarians even believe that this emphasisthe importance of
acceptability is the central virtue in the longditin of contractarianisifi- One of
the examples is T. M. Scanlon, who believes thathaonative principle can be

imposed on people unless it can be demonstratéd thacceptable to these people.

Fundamental economic and political institutionsregrbe justified simply on the ground that
those to whom they apply have consented to thetnoaily. Nonetheless, in order to be
justifiable, institutions must give individuals thgower to shape many of their particular
obligations through the choice they make. The that an individual has chosen a certain

outcome, or could have avoided it by choosing diffely, is often an important reason why
that outcome is legitimafg.

[A]ccording to my version of contractualism, oneeds to make claims about the reasons that

individuals have for accepting or rejecting certpiinciples as standards of conduct...This

20 Rawls (1999a: 12).
I Freeman (2007b: 6).
22 3canlon (2003a: 5).
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emphasis on what principles others have reasomrdepa (or reject), and on our reasons for

caring about this, led me to call my view ‘contraist. >

2.2.3 The virtue of respecting plurality

Thirdly, the contractarian justification of prinégs does not need to assume that any
substantial moral consensus exists in the sodiébglern society is highly pluralistic.
People usually have diverse, or even conflictingrspectives on how political
society should be arranged. On the view of somelpesuch as Rawils, this situation
is an inevitable consequence of liberal democradych allows people to develop
their own viewpoints freel§ If a political principle is based on some subsgint
controversial values, then it may have to assuraedfieryone in the society takes
these substantial values as fundamentally impgrtavitich is obviously an
unrealistic assumption in most modern societiesRAwIs indicates, a unified moral
consensus can only be achieved by the oppressévefistate power: ‘In the society
of the Middle Ages, more or less united in affinginhe Catholic faith, the
Inquisition was not an accident; its suppressioharesy was needed to preserve that
shared religious belief®

The strength of contractarianism is that it cartifysolitical principles without
making such a problematic assumption. The contiactgustification usually relies
on some less controversial, commonly accepted gkolon example, rationality. It
does not mean that contractarian justificationastral, for some contractarians also

acknowledge that their contractarianism clearly @se normative assumptiofis.

% Scanlon (2004: 124-125). Rawls emphasizes ordi of justifiability can also be found in Rawls
(1980: 305).

4 Rawls (1993: 4).

% Rawls (1993: 37).

%6 Rawls (2001: 153).
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Indeed, it is also impossible to have a theory whig completely normatively
neutral?’ Despite their partiality, contractarians at least highly aware of the
plurality of modern societies and try their bestatmid controversial justifications
which are not publicly justified. The ideal pictusé contractarianism is always that,
even if people have widely divergent perspectiviesua political arrangements the
political principle is still justified by some grads which are commonly shared

among these people.

Gauthier is one of the contractarians who emphgsdige virtue of contractarianism.
Gauthier's contractarian principles are justifiedy a weak assumption of
instrumental rationality which is compatible withany interests and preferences.
Although the society is highly pluralistic and clets are inevitable, the
contractarian political principles can still be paly justified to people. No matter
what interests or preferences people have, allhemt share the rationality of
satisfying these interests or preferences effdgtivEhus people will agree upon
Gauthier’s contractarian principles given thatdualing these principles can lead to a
mutually beneficial outcomé& These principles can still be the focus of social
agreement even though an antecedent substantegmsus is absent. This awareness
of plurality is commonly seen in the writings ohet contractarians as wéfiNo
contractarian would simply assume that certain tauitisl moral doctrines are
widely accepted, or propose that the diversity ofiern societies should be replaced
by a substantial moral consensus. Since the fagiwélism is hard to deny, this
realistic understanding of society can be seen Bae of the virtues of

contractarianism.

2" Milo (1995: 197).

8 Gauthier (1986: 102-103).

? See Rawls (1993: 30-37). Similarly, although Seanpresupposes that all people have an
inclination to be reasonable, it does not mean &labf them are holding the same moral doctrine.
They can still develop many different moral doasninsofar as these doctrines are compatible with
the demand of reasonableness. See Scanlon (1993483.
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By having a better understanding of the virtues cohtractarianism, we can
understand why so many political theorists arer@dted in this approach. Moreover,
one can also see the distinctiveness of contraciam. Contractarianism is not a
wholly freestanding methodology which is compatiiigh any political theories. It

justifies principles without relying on controveakimetaphysical backgrounds, it
respects the rational will of the individual, andprovides a public ground of
justification in a pluralistic society. These thre@rtues are the strengths of
contractarianism and can also explain why this ostogy has been revived in

contemporary political philosophy.

2.3  The ‘standard critique’: why am | bound by a hypothetical contract?

The virtues of contractarianism have been idemtifieut the weaknesses of this
methodology should not be ignored. Some criticsi@tfat the source of normativity
of hypothetical contract is doubtful. The obligatiovhich would be accepted by a
hypothetical person cannot constitute a reasonaétion for a real person. This
critique was first raised by Ronald Dworkin, andisdecame the ‘standard critique’
of contractarianism’ | take this critique as pointing out the most @esi weakness

of the contractarianism that | am discussing, bgeaiuthis critique is sound, then the
hypothetical contract merely specifies politicainpiples with no normative force.

Hence, in this section, | will concentrate on teiandard critique and discuss how

contractarianism might in fact be immune from #gnsique.

%0 Stark (2000: 313-314).
52



Chapter 2 Why Contractarianism?

2.3.1 The necessity of idealisation

Before | discuss this critique, it would be helptoildiscuss the role of idealization in
this theory. Contractarianism is sometimes miswtded as relating to a
hypothetical question about actual reactions, ihawhether the principles would be
agreed to by people who live in the real world ey were asked. Indeed, if
contractarians are really concerned with this istuen what they would need to do
is to conduct an empirical survey of actual peoplewever, what contractarians
care about is actually the question of whetherr thenciples would be agreed to by
hypothetical contractors. It is rather doubly hypothetical question, that is, a
hypotheticalquestion about &ypotheticalreaction. Contractarians are concerned
with neither what actual agreement would be readhyedctual people, nor whether
their hypothetical contract would be agreed to btual peoplé! This question is
then a theoretical rather than an empirical questio

Given that contractarians are concerned with a lgohigpothetical question, the

worry of critics should be clear. What is the pooft caring about this doubly

hypothetical question? Why is the perspective opdtlyetical, idealised people
relevant to the perspective of actual people? Taerdwo reasons which can justify
the necessity of studying this doubly hypothetaastion. The first reason is one of
practical limitation and the second reason is oh@avmative significance. First,

given that the opinions of real people are so deert is impossible to reach a
unanimous agreement with everyone in a real saciétgre will always be some
dissenters. Even if such a unanimous agreemeptsslge, it may be so vague that it
cannot provide any substantial guideline for polcgking. If contractarians want to

get some substantial principles through the deefdeypothetical contract, then the

%! This can be seen in Gauthier’s double denial.Gasthier (1991a: 101).
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idealization of this contract is necessary. As Rawilcknowledges, ‘without

[idealisation] we would not be able to work out atefinite theory of justice at alf?

Secondly, even if a unanimous, substantial actugbeament is possible, this
agreement might be affected by some irrelevantofactSuppose that a political
principle is able to be unanimously agreed by eweeyin a society. Nevertheless,
some of them might agree with this principle beeatlsey have been coerced,
because they lack information, or because of telogical belief$® In this case,
this principle does not have too much normativeifitcance and we intuitively think
that people do not have an obligation to comphhwhtis political principle. Hence,
an idealised hypothetical contract is necessarpraer to show what principles

people would agree with in a situation viewed asaiypuntainted.

These two reasons can explain why contractariagistion justifying principles by a
purified, idealised hypothetical contract, for tantent of the agreement can become
more determinate and irrelevant factors can beuerd. Without idealisation, the
contractarian principles may either be too vagudyeocorrupted by enforcement and

fraud.

2.3.2 The standard critique

Idealisation prevents contractarianism from becgrdesperately complicated or a
product of force, but it might be gained at the eng®e of vacuousness.
Contractarianism becomes vulnerable to the critiguibeing irrelevant to the real

political world. Since some factors affecting pedglreasoning are excluded in the

%2 Rawls (1999a: 121).
% Gaus (2011: 26).
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idealised choice situation, the decision of a hlgptital person in the idealised
choice situation is surely different from the demmsof an actual person in the real
world. Because of this gap, actual people might agree with the hypothetical
agreement even if they were asked; given that lehawt agreed with this
hypothetical agreement in my life, and | would agtee with it if | were asked, why

should | be bound by this hypothetical agreement?

This standard critique has often been mentionethén literature® It is usually
represented by Dworkin’s critique of Rawls’ ideaariginal position, which argues

that a hypothetical consent cannot generate angatian to real people.

I might concede that | would have agreed for tkason, and then add that | am lucky that you
did not raise the point. The fact that | would haggeed if you had insisted neither adds nor
suggests any argument why | should agree now. dh {3 not that it would have been unfair
of you to insist on your proposal as a conditiorplafying; indeed, it would not have been. If
you had held out for your proposal, and | had ajréeould not say that my agreement was in
any way nullified or called into question becauselaress. But if | had not in fact agreed, the

fact that | would have in itself means nothifig.

That is why Dworkin famously suggested that ‘A hifpical contract is not simply
a pale from an actual contract; it is no contracilia *® Hypothetical contract seems
to assume thagou can be bound by an agreement tbhters different from you,

would have made. This seems unconvincing becawseetationship between the

hypothetical contract and actual people is uncl€hus some critics mischievously

% Similar view can also be found in Dworkin (197B)agel (1973), Fiskin (1990), Brudney (1991),
Hampton (1997: 65-66), Hampton (1993b), Simmons98hd 220-221), Brown (1988: 494-495),
Wolff (2006: 48-50), Harman (1977: 111), Atiyah 789 143-146) and Kelly (2004: 230).
% Dworkin (1973: 18-19).
% Dworkin (1973: 18).
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say that hypothetical contract is merely ‘good cl@gellectual fun®’ Other critics,
such as Dworkin and Pettit, are more sympathetibisomethodology, but still claim
that contractarianism is incomplete unless it ippsemented with an additional
moral theory. Dworkin argues that what is behindhtactarianism should be a
theory of natural rights. Since everyone has arahtight to equal concern, we are
obligated to given each person equal respeEhe hypothetical contract is a medium
for deriving substantial principles from abstraetural right. Pettit believes that
contractarianism threatens to collapse to a kindcofisequentialisni’ When
contractors reject a certain principle, they usua#lject on grounds of certain
impersonal values, such as fairness and happffie&ds. what ultimately matters
should be these impersonal values but not thetiejeof hypothetical contractors. A
political principle is unjustified not because ibwd be rejected in a hypothetical
contract, but rather is because it fails to pronoetgain impersonal values.

2.3.3 The orthodox reply and its inadequacy

Theorists who believe that contractarianism is Hssdficient, complete theory

intend to clarify that contractarianism is not adty of obligation and authority, but
rather a theory of content. It does not try to wefivhat normative obligation people
actually have. Rather, it only aims at proposing@ppropriate decision procedure for
political philosophy. A hypothetical contract mgrelemonstrates an ideal situation
that ideal contractual parties would reason prgpand would agree on several
political principles. This contract is a heuristievice which clarifies the content of

political principle. Through the hypothetical caatt, people can know how political

37 Baier (1994), quoted in Hampton (1993b: 2).

% Dworkin (1973: 50-52).

% Although Pettit is concerned with moral contraigiaism and argues that contractarianism cannot
provide a satisfactory account of moral wrongndss, objection can also be applied to political
contractarianism. For Pettit’s critique, see PEX06).

“0 Pettit (2006: 79).
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principles are ‘constructed’ through certain deamsimaking processes. But this
philosophical project can be conducted without meog a theory of obligation and
authority. Contractarians can acknowledge thahgpothetical contract itself cannot
create any political obligation. Whether actual glecare obligated to these political
principles and whether they would accept this @tian are beyond the concern of
contractarians. This strategy is an orthodox ansyien by theorists who try to

defend contractarianisfl. One of the examples is Jean Hampton:

If we understand the structure and the role ofcihietractarian device in our moral thinking,
the contract idea isn't in any sense foundatiowal,even necessary, for effective moral
reasoning. It is merely a test that is heuristicalilluable for the moral agent in virtue of the

fact that it is informed by ideas that they areré source of moral reasoniffg.

It is true that the hypothetical contraitself is inadequate to generate political
obligation, for it is hard to deny that there igap between hypothetical contractors
and actual people. However, it seems that moshefcontractarians do not think
their theories aramerely theories of content. Although many contractarians

concerned with the problem of contéitthey also believe that the problem of

obligation and authority can be solved by theioties. For example, Rawls believes

“I The idea that a hypothetical contract is only aapleor can be seen in Morris (1988). Also,
someone might suggest that Rawls should be understs proposing a theory of content. For
example, Rawls argues that, in his contractari@oryh “the principle of political justice (content)
may be represented as the outcome of a certaireguoe of construction”. (Rawls 1993: 89-90)
Through the hypothetical contract, the contentustice and the order of ethical principles can be
clarified. Rawls believes that this is a virtue aointractarianism and contrasts it with intuitionjsm
which argues that there is an ultimate pluralityetifical principles and no procedure can weighehes
principles when they conflict.

“2 Hampton (1993b: 30).

43 Rawls (1996:89-90), Gauthier (1986: 9) and Bat§80).
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that every individual has a natural duty of justiaéich ‘do[es] not presuppose an

act of consent, express or tacit, or indeed anyntaty act, in order to appl{*.

From the standpoint of justice as fairness, a forefgal natural duty is the duty of justice.
This duty requires us to support and to comply it institution that exist and apply to us. It
also constrains us to further just arrangementsyabiestablished, at least when this can be
done without too much cost to ourselves. Thusdflibsic structure of society is just, or as just
as it is reasonable to expect in the circumstareegyone has a natural duty to do his part in
the existing scheme. Each is bound to these ifistitsi independent of his voluntary acts,

performative or otherwis€.

Rawls is not alone at this point. Gauthier and Natgo believe that a hypothetical
contract can justify enforced compliance to pdditiprinciples®® In general, these
contractarians do not treat the hypothetical cantas, following Hampton, ‘just a
way of reasoning that allows us to work out congapanswers to moral problems’
and has nothing to do with whether the actual peopll accept this wa§’ Rather,
they believe that this hypothetical consent canubed as a substitute for actual
consent. So the contract which is justified by tligpothetical consent has

normativity, regardless of what responses actuaigos have.

This shows that even if a gap between hypothetioatractors and actual people
exists, contractarians still think that coercivdigdtions to particular principles can
be justified by a hypothetical contract and weaesial people, are truly bound by
this hypothetical contract. But where does the radivity of hypothetical contract

4 Rawls (1999a: 99).
45 Rawls (1999a: 99).
6 See Nagel (1991: 36-37). Similar point can alsofdaend in Gauthier's writings, though he is
talking about obligation to particular moral priplds. See Gauthier (1986: 117).
*" Hampton (1993b: 14). Gauthier clearly disagreeth whis point. See his Forward in Hampton
(2007: xii).
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come from? Indeed, some critics seem to think ttiatbinding power is merely an
illusion, since only actual consent can justify e obligations' If a person
consents only in a hypothetical situation but doesconsent in an actual situation,
this consent has no normative force for anyone. él@n this account of coercive
obligation is too narrow. The standard critiquessevery high standard for imposing
political obligations: it assumes that the impasitof obligation must be voluntary.
It is an unrealistic standard because, in fact,tnpe®ple have never voluntarily
expressed their consent to their political obligasi. If this assumption were true,
then most of the people in the world would havepuotitical obligations to their
states, which is absurd, or at least inconsisteitit any non-anarchist stanée.
Moreover, sometimes even when a person actuallgesus to something, it is still
unjustified to impose obligations on him. Not evemgtual consent creates an
obligation>® For example, if people are misinformed or threatentheir actual
consent should not have any normative force. Thesgfactual consent is neither a
necessary condition nor a sufficient condition tarercive obligation. If actual
consent is irrelevant, then it means that evenowittactual consent, a hypothetical
contract can still have normative force. But what the conditions?

2.4  The normativity of hypothetical contract

The standard critique is correct in that hypotlataonsent should not be confused
with actual consent, yet it is too early to claimatt normativity can only come from
actual consent. So when does a hypothetical candéistablish normativity? Some

8 Stark (2000: 325-327). Clearly Dworkin does notidhthis view since he believes that the
obligations to hypothetical contracts come fromurat rights, and the existence of natural rights is
not affected by actual consent.

“9The problem of voluntarism has also been discussether works, such as Simmons (1993a) and
Wolff (1998).

* Consent has normative significance only when fisBas certain conditions. Not all voluntary
consent can reflect the value of choice. See Sngg@01: 268).
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theorists argue that hypothetical contract is fiestiwhen it is supported by ‘good
reasons®! If people have good reasons to accept the prenuises hypothetical

contract, then they should also accept the hypetietontract. But what can be
counted as good reasons? This account is too vagdewe must go further to
discuss the source of normativity of hypothetiaaitcact. In this section, | will show
that a hypothetical contract has normative forcl evhen it can model practical

reason correctly.

2.4.1 The normativity of practical reason

The source of normativity of the hypothetical cantrcan be made explicit by
discussing the role that practical reason playsoimractarian theory. Here practical
reason means a general human capacity for delibgnapon practical issues. Unlike
theoretical reason, which determines what one otmluelieve, practical reason is
concerned with what one ought to do (which is whig i'practical’). It represents a
capacity for thinking through a distinctive proce¥g¢hen people deliberate about
actions and choices, they think about themselvestheir situations through this
process, and eventually come up with certain astiand choices. This is why
practical reason also has a crucial role in explginhuman motivations and
behaviours. An action or choice can be justifiegsbfiar as it can be accounted for by
practical reason. In short, practical reason detemthe actions and choices of

people.

Practical reason, as a process of thought, is hotlwarbitrary, for it is governed by

certain antecedent normative rules. These conirare unchosen and bind the

*1 Stark (2000: 333-334) and Gaus (1990: 328).
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practical thinking of human beingsOne example of these rules is the syllogism
mentioned by Aristotle. Given that people haveaierbeliefs, they are committed to
certain actions or choices. Given that | want teetthe train at 4pm, and if | do not
leave home now | cannot reach the train statiomreefipm, | should leave home
now. In the following chapters, | will discuss tkesules, which fall into two
conceptions of practical reason: rationality andsomableness. But at this stage |
will only define practical reason as a capacity defiberating upon practical issues
in terms of certain rules. ‘Practical reasoningaisvehicle for solving casuistic
problem of what to do in a particular situationyem that certain...principles have
been designated or established as personal comnigni@ be acted upon by an

agent'>

The normativity of practical reason is independehtind more fundamental than
other rules that bind people. There are many rulése world. For instances, in the
rules of football, we cannot play football with ols@ands. In the rules of chess, the
King cannot be moved two squares. However, we eflaat upon our obligation to
these rules. We do not necessarily have to follo@nt and can escape from them
whenever we want. But we cannot avoid deliberaiimgerms of rationality or
reasonableness, since these rules are actuallpriheiples oflogic of practical
deliberation. These rules determine our way oerdibn. Hence there is no sense at
all in reflecting upon whether we should deliberateterms of rationality and
reasonableness, since reflection itself has tmviolthese rules. Asking about the
obligation to these rules is merely begging thestjioe>* Whenever we exercise

practical reason, we necessarily commit ourseleesomplying with these rules.

*2 Similar point can be seen in Raz (1979b: 138-142).

%3 Becker and Becker (2001: 1355).

* Gibbard (1985: 37-39). Although Gibbard then susgge¢hat the question of whether rationality is
justified might be at the end able to be answenetthé ‘normative’ way, | am not sure how this could
not be circular since, in his proposal, moralitydfined as a matter of how certain specific moral
sentiments can be rational.
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Commitment to such rules is inevitable in practregsoning. Hence, the normativity

of practical reason is independent and peopleran@tintarily bound by thertt,

Also, the normativity of practical reason is fundartal since the normativity of
other rules is determined by practical reason. Yéecammitted to complying with
different rules in our lives, but whether theseigdtions are justified is determined
by practical reason. For example, a person pronissiow a rule in a game. But if
she then discovers that this rule is irrationakasonable, she will think that this
promise is unjustified and does not have any bigiower. In light of this, one can
see that practical reason is the sources of norityatof other rules. Our
commitments to complying with other rules are fiesti insofar as they are justified
in the reasoning governed by rationality and reabtamess. Hence, one cannot

reject the conclusions of practical reason becatisther commitments in one’s life.

One might doubt the involuntary normative forcepadctical reason, since one could
imagine an insane person who ignores these rusnd the train example again, an
insane person could want to take the train at 4prd,know that he must leave home
now in order to catch the train, but still refuseléave home. This is biologically
possible, yet it is also obvious that these cases extremely rare. In most
circumstances, people deliberate under the guidaon€e rationality and
reasonableness. These rules are the normal pafténmman behaviour. It is surely
possible that people not strictly follow this patteyet this is only because of the
influence of some irrelevant factors, such as kesn coercion and misinformation.
If people could deliberate without being affecteg these irrelevant factors, then
they would generally follow the guidance of ratibtyaand reasonableness. We

simply think that the behaviour of an insane perdoes not make sense if this

%% Railton (1997: 64).
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person did this even after thorough deliberationshort, although it is biologically
possible to violate the rules that govern practreason, it is impossible to do so

intelligibly. Our practical reasoning is inevitabiggulated by these normative rules.

2.4.2 Hypothetical contract and practical reason

Practical reason explains where the normativitiiygdfothetical contract comes from.
The basic strategy of contractarianism is to expléie normativity of certain
political principles in terms of practical reasoand the device is hypothetical
contract®® The rules that govern practical reason can beieppo different
guestions, such as the question of political pples. This is the function of
hypothetical contractors. They are defined as idgahts who are placed in carefully
circumscribed conditions and deliberate about oerguestions without being
affected by irrelevant factors. Their thought andgment reveals the deliberative
results of actual people when they think strictlyaccordance with the rules that
govern practical reason. In short, the hypothetemitractors model the practical
reasoning of actual people. Contractarians theoudss what political principles
would be chosen by these hypothetical contracidirough discussing this scenario,
contractarians show what will happen if the ruleattgovern practical reason are
applied to the question of political principle. Tpelitical principles that are chosen
by the hypothetical contractors represent the cmmh of practical reasoning when

actual people deliberate upon the question ofipaliprinciples correctly.

% Actually, this point is partly discussed by Gaattin ‘Why Contractarianism?’ He proposes that the
hypothetical contract is a ‘rational reconstructiand the reason why the political principles dedv
from it have normative force is because they artéuaily, rationally agreed principles. See Gauthier
(1991a: 105). Nevertheless, Gauthier still failetplain where the normative force of hypothetical
contract comes from, so his article still cannosveer Dworkin’s ‘standard indictment’ well. This
section is an attempt to push Gauthier's argumantibér.
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An example of this way of modelling practical relase the hypothetical contractors
in Gauthier's contractarian theory. In this theotypothetical contractors are
rational, fully-informed utility-maximizers. The paose of defining the hypothetical
contractors in this way is to show the pure prattieasoning of a rational person. In
the real world, actual people might fail to deléder fully rationally. Their practical

reasoning might be influenced by some irrelevasctoi®, such as deception and
short-sightedness. The rational utility-maximizet®ow what would happen when
actual people deliberate in accordance with thesraif rationality. The choices of
these hypothetical contractors reveal what polificeciples are rationally justified.

In light of the rationale behind contractariansfidigons, it is also clear why actual
people should accept the choice of hypotheticatrectors. Suppose we assume that
the hypothetical contractors can perfectly model pinactical reasoning of actual
people. These hypothetical contractors delibemataccordance with the rules that
regulate the practical reasoning of actual peopell. Since the practical reasoning
of hypothetical contractors and actual people igegoed by the same normative
rules, the result of their practical reasoning $thdoe the same. If hypothetical
contractors agree with certain political principléesen these political principles
should be justified to actual people as well. Thaseciples are principles that actual
people should accept insofar as they can deliberateectly. The function of
hypothetical contractors is to help actual peoplelarify their practical reasoning
and uncover the obligations that actual people haason to accept. As Rawls
points out, his original position is indeed a kiofl ‘thought experiment for the
purpose of public- and self-clarificatioR’.Provided that hypothetical contractors
can model our practical reasoning correctly, weehaw reason to reject the choices
of hypothetical contractorgspntractors’ choices are actually our choices

" Rawls (2001: 17).
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However, one should not misunderstand that a hypioti contract would be agreed
by actual people if they were asked. In the reatldyoactual people might be
affected by laziness, coercion, prejudice or maimiation, and hence might choose
differently. As Gaus writes, ‘actual people do rbivays act on their sound and
overriding reasons® Despite the weaknesses of actual people, the tivitpaf the
hypothetical contract is unaffected, since its retiwity is based on practical reason,
not on the possibility of being actually agreedWhy actual people make different
decisions is simply because they are influencedabtors which are irrelevant to
practical reasoning. Their practical thinking igl segulated by the normative rules
that govern practical reason. If actual people vwaware of the existence of these
factors, they would also prefer excluding them frpractical reasoning. Hence the
choices of hypothetical contractors are justifiedattual people regardless of their

actual responses.

Therefore, the source of normativity of the hypatta contract is made explicit
after we understand the relationship between hyiot#l contract and practical
reason. A hypothetical contract has normative force where thypothetical

contractors can model the practical reasoning ofuat people adequatelyOur

practical reasoning is governed by certain normeativles, and it is impossible
intelligibly to deny the normativity of these ruléBhe hypothetical contractors are
defined for the sake of showing the process oftmacreasoning when these rules
are strictly followed. The political principles csen by hypothetical contractors
represent the conclusion of proper practical reiagpnThe normativity of these

principles is explained by practical reasbhence, actual people have good reasons

*8 Gaus (2011: 28).

%9 Someone might disagree with this account and affgaiethe source of normativity of hypothetical
contract is the conceptions of person and soclaty,not the conception of practical reason. For
example, Rawls presupposes conceptions of persdre@asand equal citizen and society as a fair
system of social cooperation. Then his contraatatieeory is constructed on the ground of these
political ideals. However, if we understand Rawlstmceptions of person and society properly, then
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to accept these political principles, since thesoaang of hypothetical contractors is
actuallytheir reasoning. The gap between hypothetical contraeond actual people

is bridged by practical reason.

2.4.3 The problem of the standard critique

Once the source of normativity of hypothetical caot becomes clear, we should be
able to see the problem with the standard critigie. critique is based on the wrong
question: ‘why should | accept the hypotheticaltcact?’ The reason for asking this
guestion is understandable, since the hypothetioairact seems to argue that one
can be bound by the consent of fictional charactkes areirrelevant to one’s
concern. Hypothetical contractors legislate foruattpeople and create some
obligations that actual people would not agree wlitlseems that the will of actual
people is ignored and thus some theorists questipnwe should be bound by this

contract.

However, the theorists who offer this critique nmdarstand the relationship

between hypothetical contractors and actual pe@sé.discussed in the last section,

we can see that these conceptions are not indepersdbeirces of normativity. Rather, these
conceptions merely represent the context in whiabpge apply the rules that govern practical reason,
which are the true source of normativity. As Raividicates, these conceptions “characterize the
agents who reason and they specify the contexh@problems and questions to which principles of
practical reason apply”. (Rawls 1993: 107) We dd¢ kmow the implications of rationality and
reasonableness unless we apply these principlesrtain problems. For example, if we only know
that a person takes a flight to Paris, then we chewaluate whether or not this act is rationalt Bu

we further know his problem and his context (He &aseeting at Paris. How can he arrive at there as
soon as possible?), then we can discuss how ratiisact is. The function of the conceptions of
person and society is to provide a backgroundHerptrinciples of rationality and reasonablenedseto
applied. People imagine themselves as free andl egfiens who live in a fair system of social
cooperation, and they know that they have to chguseiples of justice. Then they deliberate in
accordance with principles of rationality and rewddeness. In short, the conceptions of person and
society define the practical questions, while thies that govern practical reason define the ways t
deliberate upon these questions. | am indebtedrtatian Quong for the discussion about this point.
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provided that the hypothetical contractors are eryp defined, hypothetical
contractors and actual people share the same nsethfopractical reasoning. The
point of view of hypothetical contractors nsy point of view. Actual people should
accept the hypothetical contract, since they akllderate in accordance with the
same normative rules. They can only recognise #wmilts of proper practical
reasoning, but not reject them. So the hypotheticaitract does notreate any
obligations; it merelydiscoversthe obligations that actual people already have T
hypothetical contract is not a story that a ficahnrrelevant character legislates for
you. Rather, it is a thought experiment that hejlps to clarify what you should
legislate for yourself in the political realm. Hendhe question of why we should
accept the hypothetical contract is misleadinggesithe hypothetical contract is not
an external constraint that is imposed by somecaitiges outside of us. Rather, it is
an internal constraint that we are already comnhitttebut we have not realised. The

hypothetical contract simply shows us whatskeuldthink and, indeedjo think.

This understanding of the hypothetical contract also be seen in the writings of
some contractarians. For example, Rawls believestiginal position is important
in clarifying the implications of our conception thie person, which is characterized
by rationality and reasonableness. ‘[The hypothétontract] helps us to work out
what we now think® Hence, the principles derived from the originasiion have
normative force to us because these principleguatéied by the conception of the
person that ‘we do in fact accept'The aim of the original position is not to create
any obligations, but ‘to uncover a public basisdqguolitical conception of justic&?

It merely shows us what political principles we glibaccept, given that we have a

particular conception of the person.

%0 Rawls (1993: 26).
¢l Rawls (1999a: 514).
62 Rawls (2001: 81).
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The context of the problem guides us in removinguesess and ambiguity in the conception
of the person, and tells us how precise we neeldeto.Thus the structure defined by the
original position may enable us to crystallize otinerwise amorphous notion of the person
and to identify with sufficient sharpness the ampiate characterization of free and equal

moral personality®

In light of this relationship between practical sea and hypothetical contract, we
can also see why those theorists who claim thatractarianism is incomplete
wrongly understand the nature of contractarianisDworkin suggests that
hypothetical contract indeed assumes a self-evidbabry of natural rights.
However, he misunderstands the real assumptioromtractarians. In most of the
contractarian theories, individual rights are rasten for granted; rather, they are the
product of people’s agreement and are justifiedthmsir conceptions of practical
reasorf? In the discussion above, we can see that the s@mfraormativity of the
hypothetical contract is practical reason, not ratuights. If contractarians take
natural rights as the source of normativity, theeythave to worry about explaining
the relationship between the world and these nlatigitats. But if they take practical
reason as the source, then this worry can be avdideause the rules that govern
practical reason are merely general patterns afghithat are induced by empirical

studies of human behaviour.

Pettit argues that contractarianism must presupos®nsequentialist theory of
promoting certain impersonal values. What mattersot the fact that the contractors
would reject certain principles, but rather the sEuences that certain impersonal

values would be promoted by following these pritesp These consequences are the

%3 Rawls (1980: 357).

% The refutation from Rawls to Dworkin’s definitias a good example which shows the inadequacy
of treating hypothetical contract as a right-batiezbry. Rawls clarifies that his position should be
seen as ‘conception-based’ or ‘ideal-based’ insafait works from ideal conceptions of both person
and society. ‘Right, duties and goals are but etémef such idealized conceptions’ (Rawls 1985:
400n. 19). Similar views can be found in Gauthié&9q1a: 98) and Nagel (1970: 18).
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reasons for contractors to reject these princigtesvever, contractarians resist this
consequentialist assumption. They argue that tjgetren of rational or reasonable
contractors is the fundamental ground of rejectangpolitical principle. The
consequentialist considerations of promoting imgeas$ values would be considered
by those rational or reasonable contractors, besehwould not be the only
considerations. There are some other non-conseagligniconsiderations which
cannot be reduced to consequentialist considesgtsuch as reasons to keep one’s
promise® Rational or reasonable contractors would delilgeiataccordance with
the rules that govern practical reason, weigh thesesiderations and choose
political principles. There is no an consequergtalheory behind contractarianism.
Rather, contractarianism is a self-sufficient tlyeavhich reveals our practical

reasoning and takes consequentialist considerattmsccount.

One distinction may help us to see how Dworkin d&ettit misunderstand the
function of hypothetical contract. In PlatoButhyphro Socrates asks whether
something is holy because the gods love it, or drethe gods love it because it is
holy. Similarly, we can ask whether a politicalrmiple is justified because it would
be chosen in the hypothetical contract, or whetihewould be chosen in a
hypothetical contract because it is justified. Foe former case, the hypothetical
contract is definitional of what it is to be justd. For the latter case, the
hypothetical contract merely identifies principlésat are justified by other
independent grounds. Dworkin and Pettit think thhe latter account for
hypothetical contract is correct. Hypothetical caot merely identifies principles
that protect natural rights or promote impersonalugs. However, most of the
contractarians think that hypothetical contractudtide definitional. For example,
Rawls proposes the idea of procedural justice agdes that the original position is

% Scanlon (2000:243-245)
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the correct procedure of defining principles oftiees® Apart from this procedure
there are no independent criteria of justifyingifoedl principles. Gauthier and
Scanlon also define principles of right in termswafat would be agreeable to
rational or reasonable parti&sHence, the contractarian principles are defined by
hypothetical contract which reveals proper prattieasoning and are not justified

by other independent normative grounds.

In conclusion, | do not intend to disagree with gt@ndard critique of hypothetical

contract. The standard critique is correct thatalse of idealisation, hypothetical
consent cannot be taken for actual consent. Howeagrlong as hypothetical

contractors can model the practical reasoning dfiahcpeople correctly, the

normativity of the hypothetical contract is jusdi, regardless of whether or not a
person actually consents to it. The political piptes specified by the hypothetical

contract represent the requirements of practiagar. In short, the function of the
hypothetical contract is not ttreate political obligations, but taliscoverpolitical

obligations that are justified by practical reason.

2.5 Two conditions: the condition of generality and thecondition of priority

In the last section, | showed that the normatiwityhypothetical contract depends on
whether the definition of hypothetical contractaran correctly model practical

reasoning. Therefore, a contractarian theory mestbased on a conception of

% Rawls (1980). Here my example of Plat&sthyphrois borrowed from Kukathas and Pettit (1990:
28-29), but my understanding about Rawils is difiefeom theirs. Kukathas and Pettit believe that
Rawls’s usage of hypothetical contract is the tattase, that is, he presupposes an independent
criterion of fairness and the original positiondaly used to identify principles which meet this
criterion. However, this interpretation is inconipd with Rawls’s idea of procedural justice. To
Rawls, original positioris the fair procedure, and there is no a criteriofaofhess independent of the
original position. Thus the role of the originalgition in Rawls’s theory should be definitional, ialn

is the way that hypothetical contract is used enftirmer case.

®” Gauthier (1986) and Scanlon (1982)
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practical reason, an assumption about the rulégythern the practical reasoning of
actual people. However, there are so many waysafelling practical reasoning
and how should a contractarian choose? As | mesdian Chapter 1, political
principles must satisfy two conditions: the corahtiof generality and the condition
of priority. If a contractarian theory aims at jiyghg political principles, then its
conception of practical reason must help it satifgse two conditions. In this

section, | will discuss how a conception of praati®ason can perform this function.

2.5.1 The condition of generality

As | mentioned in Chapter 1, the condition of gahiris a requirement afcope to
the effect that the political principle should balely accepted by people to which it
is going to apply. In order to satisfy this conalitj a contractarian theory should be
based on an account of practical reason which @elwiaccepted as wélf.As
Andreas Eshete points out, the normative force blypothetical contract will be
weakened if the design of this hypothetical contiamot based on some general

descriptions.

If the contractarian program is to succeed, isiseatial that the principles adopted on the basis
of the primitive facts of justice be acceptablarten in any specific situation within the range

of general facts...Hence, contractarian theoriesuai@ermined when it is shown that they

%8 | specify the scope of the application of contaiein theories, for not all of the contractariaim a
at justifying political obligations to everyone. Fexample, the later Rawls aims only at justifymg
obligations to principles of justice in a liberatrdocratic society. We are obligated to principlés o
justice because we identify ourselves as free andilecitizens of a liberal democratic society.
Therefore we accept the choice of hypothetical remhdr in the original position. But for non-libéra
democratic societies, it is another story. HoweRawls still has to prove that, to those citizefis o
liberal democratic society, the conception of therspn as free and equal citizen is generally
acceptable.
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favour a particular model of society, a partisamaaption of the good, or a special

interpretation of human psychology.

This is why contractarians usually rely on rulesatthovern practical reason, but not
other rules in our lives, to justify the normatwivf the hypothetical contract. The
normative force of many rules in our lives is cagént. These rules are contingent
in that whether one is bound by them depends ors @mmntingent circumstances.
We acquire these rules in various ways. Some, as@ur profession or religion, are
chosen by us. Others we are born into, such agylsmmeone’s son or being a
member of a certain culture. However, all of thegdes merely bind us contingently.
If we were born in another place, then we wouldofslthe rules of another family.
Similarly, if we grew up in another context, there wnight choose another job.
Unlike these contingent rules, rationality and ozebleness, which are the rules that
govern the process of thought, are unconditionabple can only think within the
constraints of these rules. No matter which faroitg belongs to, which choices one
makes, the normative force of rationality and reasteness are unaffected, for these
rules bind people irrespective of their personaltext.

However, there are various interpretations of thedes, and not all interpretations
provide a suitable basis for contractarianism. Samesubstantial conceptions such
that only a particular group of people really thinkaccordance with these rules. For
example, the Thomistic conception of rationalitglases that human beings share an
ultimate end in life, that is, to pursue eterngpiaess in Heaven. All rational human
behaviours should serve this ultimate purpose.Aig this interpretation is called
rationality, it is not generally acceptable sincany non-Catholics do not think that
this conception correctly describes their pattedrmeasoning. Unlike the Thomistic

conception, there are some formal conceptionstmfirality that are more acceptable

% Eshete (1974: 40).
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to many people, from a wide range of backgrounds. iRstance, most people
believe that their patterns of reasoning are guioke@n instrumental conception of
rationality. This conception of rationality is coatfle with a wide range of ends
and it merely describes that rational people wiltrgue their ends effectively. In
order to make sure that the normativity of conaean principles will not be

affected by any contingent factors, contractariahsuld adopt the latter kind of

conception of practical reason rather than the éorm

Hence the conception of practical reason assumeddontractarian theory should
represent a common way of practical thinking shaasdong persons holding
different substantive views. This is the conditioh generality. Satisfying the

condition of generality means that the conceptibrpmactical reason is generally
acceptable to the actual people who are bound byptiiitical principles Only when

the rules that guide practical reasoning of theokiyptical contractors are general
rules, can actual people generally be identifiedntbelves as the hypothetical
contractors. The choice of the hypothetical pelisotihen not a completely strange,

irrelevant choice to actual people.

2.5.2 The condition of priority

Apart from the condition of generality, the condliitiof priority is also necessary for
a hypothetical contract to justify political pripées. As | mentioned in Chapter 1,
this condition is a requirement aftatus the status of the reason for following
political principles in a person’s practical reasgn To those people who accept the
political principle, this reason should have lexkigaority (or very strongly weighted
priority) over other considerations. If there @@me acts that are demanded by
political principles, we cannot escape them becafiseir other considerations. This
feature of political principle is widely acceptedn@ng contractarians. When

contractarians justify our obligation to certainlipcal principles by hypothetical
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contract, they do not take this obligation as syrgie which is meant to weight up

against other competing consideratiéhs.

The key to justifying this deliberative priority t® rely on the ultimate normative
authority of practical reason. It would be helpfolclarify the relationship between
practical reason and the justifiability of othecsd norms. There are various social
norms in people’s lives, such as family norms,gielis norms and cultural norms.
Political principles are some of them. These sogiafms impose different
obligations on these people. They then have to gmga practical reasoning and
reflect on whether or not they should comply witlede social norms. Suppose
eventually their conclusion of practical reasonisghat political principles should
have the highest priority. Then it is unjustifiemt them to violate political principles
because of social norms. This is because, where thesple decide whether they
should comply with political principles or sociabnms in their practical reasoning,
these social norms have already been taken intmuatcSo they no longer constitute

reasons for them to ignore this conclusion.

From this example we can see the difference betwenules that govern practical
reason and other norms. They are rules of diffenatires. For the former kind of
rules are rules that govern taegoriori structure of practical reasoning and guide how
we should think. For the latter kind of rules, trerg merely considerations that we
take into account when we engage in practical raagoWhether our obligations to
the latter rules are justified or not depends @ctfical reasoning that is governed by
the former rules. If the former rules do not justibligations to the latter rules, then

we have no reason to comply with the latter rulleshort, the relationship between

0 See Rawls (1999a: 3-4, 263-264) and Scanlon (1B8B:168).
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the rules that govern practical reason and othensas not coordinate. Rather, they

stand in a relationship of superordinate and subatel.

Hence, if a contractarian can demonstrate thatpathgtical contractor, who thinks
in accordance with the rules that govern practiedson, will give political
principles an overriding status, then actual pe@ke unjustified in going against
these political principles because of other noriie condition of priority is fulfilled
since the priority of political principles is theorclusion of proper practical

reasoning which has taken obligations to other santo account.

However, there is more than one rule governingtmacreason. What if these rules
conflict with each other? These rules represerfemiht approaches to resolving
conflicts of reason and establishing that which sheuld do. By adopting different
approaches, the conclusion of practical reasoniigiinbe different. For example,
both rationality and reasonableness are rulesgbaern practical reason, and it is
commonly argued that there is a sharp oppositiotwésn these two ruleS.
Reasonableness requires people to take due acobthd interests of others and to
maintain a mutuality of consideration between thelies and others during practical
reasoning. Rationality is a matter of means-endutation that is concerned with the
way of pursuing particular ends effectively. Thése rules might justify opposite
reasons for action since sometimes the most efestiay to pursue certain ends
involves violating the equitable relationship betweoneself and others. While both
of these rules are the fundamental constraintsgbeérn practical reasoning, their
normative forces are the same. People have fundahreasons for action to pursue

their ends effectively, but also have a fundamergaton for action to maintain the

" Sibley (1953) and Held (1977).
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equitable relationship as well. Neither of thesesoms can necessarily override the

other.

This implies that if a conception of practical readails to include all the rules that
govern practical reason, then the priority of thditigal principles cannot be
guaranteed. Suppose that a contractarian takemadty as the whole of practical
reason, defines hypothetical contractors as rdtipaesuers of ends, and eventually
comes up with an agreement that specifies certalitigal principles. To actual
people, they have an obligation to these princiflesause these principles are
justified by rationality. But on the other hand semableness, another aspect of
practical reason, justifies obligations that viel#ttese political principles; so actual
people will have two conflicting obligations. Ratality justifies obligations to
follow political principles, whereas reasonablen@sstifies opposite obligations.
Since these two obligations have the same weigptantical reason, actual people

have no need to choose either of them.

In order to avoid this problem, contractarians stiauiake sure that their conceptions
of practical reason do not capture only a part raicfical reasoning. They should
attribute all the rules that govern practical reasothe modelled contracting parties,
and show that all these rules justify their hypttta contract. This is the condition
of priority. Satisfying the condition of priority means that #ile rules that govern
our practical reasoning are included in the congeptof practical reason and
shown to support the political principle®nly when this condition is satisfied, can
the deliberation of hypothetical contractors benssemodelling the complete picture
of practical reasoning of actual people. If not tholitical principle may fail to

possess an overriding status in people’s praatszedoning.
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2.5.3 Case study: John Harsanyi

The importance of these two conditions becomeg@lgawe look at one contract
model which fails to satisfy this condition. | withke John Harsanyi’'s contract
model as a counter-example. Although Harsanyiridexutilitarian/? his theory also
has contractarian elements, as he uses the idegatioihal bargaining in a
hypothetical contract to justify the utilitarianipeiple.”® Harsanyi asks us to imagine
that hypothetical individuals are behind a veiligriorance, where they are unaware
of their own social and economic positions andrtioein capacities and talerts.
They know that they have equal probability to beeoamyone of the society’s
members, but now they have to choose a politicakcple for this society. In this
idealised choice situation, the hypothetical pessbecome impartial sympathetic
observers. They are sympathetic because they takeutility function of each
participant into account. They are impartial beeatiiey are not biased in favour of
any participanf® From the perspective of these impartial sympathaitiservers, the
political principle should be the principle of aage rule-utilitarianism. However,
why is the choice of these hypothetical contractelsvant to us? Harsanyi answered
that actual people should agree with the choicéhete hypothetical contractors
because actual people, who are rational, should havoral preferencewhich is a
preference ‘to judge the world from a moral, ifeom an impersonal and impatrtial,
point of view'”® Because of this preference, actual people wileptthe principle of
average rule-utilitarianism, and this is why th@dbthetical contract story is not only

irrelevant.

2 Harsanyi acknowledges this philosophical positiorlarsanyi (1977).

3 Harsanyi emphasizes that his model and Rawls'ssiandar contractarian models, see Harsanyi
(1982: 47). The contractarian character of Harsaayialso be seen in Harsanyi (1975) and Harsanyi
(1958). For the interpretation of Harsanyi as cacttrian, see Binmore (2008) and Boucher and
Kelly (1994b: 22-23).

" Harsanyi (1982: 44-46).

S Harsanyi (1986: 49).

® Harsanyi’s answer to this question is always igddsy commentators, and his answer can show his
contractarian concern. See Harsanyi (1976: ix)sbiayi (1975: 45-46) and Harsanyi (1982: 62).
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Harsanyi's contract theory is based on a concepifamtionality that views people
as rational when they guided by a moral preferehtmvever, this conception of
practical reason is unrealistic because the moeieence assumed by Harsanyi is
rarely seen, even when people were rational. Acegrib Harsanyi, because of this
moral preference, we are willing to identify ouksed with the average utility-
maximizer in the hypothetical contract. But, aseauerage utility-maximizer, one
might have to make enormous sacrifices for the s#keaximizing the average
utility of the whole society. These enormous sa&m# include giving up some basic
liberties, such as liberty of conscience and freedd thought. Therefore, having a
moral preference and being an average utility-m&éemmean that one has to be
unlimitedly altruistic to the extent that one istesf willing to sacrifice one’s
fundamental interests. In light of our observatiohtiuman nature, this conception
of practical reason is too altruistic to be gerigratceptable to most human beings.
Human beings usually have some fundamental ingetkat they must protect if they
can, such as the interest in choosing and revibieig ends of lifé.” No matter what
interests they have, they still want these interéstbe protected. Unless they are
very altruistic, individuals are not willing to s#ae these interests for others and be
willing to be merely a means to maximize the averatjlity of the whole society.
Thus, the conception of practical reason in Haréautlyeory can hardly be seen as a
general description of practical reas8iThis contractarian theory fails to fulfil the

condition of generality.

Moreover, Harsanyi’s conception of practical reasompetes with the rules that
govern our practical reasoning: rationality andsoeeableness (here rationality refers

to the instrumental conception of rationality, butt Harsanyi’'s conception of

" The relationship between these fundamental irtesesl human nature is also mentioned by Rawls.
See Rawls (1999a: 160).

"8 Indeed, Harsanyi himself also acknowledges thatrttoral preference is rare and hardly influences
the behaviours of people. However, it seems thaduszlooks the negative effect of this fact to his

theory. See Harsanyi (1982: 47).
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rationality). Indeed, from the perspective of attoople, the principle of average
rule-utilitarianism is neither rational nor reasblea It is irrational because the
choice of hypothetical contractors is made behiveil of ignorance. The choice
of the principle of average rule-utilitarianism nesksense when individuals know
nothing about their particular information. Howeveactual people are fully
informed. Their rational deliberation is highly f@ifent from the rational deliberation
of hypothetical contractors in Harsanyi’'s contrddius, actual people may rationally
choose other alternative principles. The principfeaverage rule-utilitarianism is
unreasonable as well. Reasonableness requiresepepphke the claims of others
seriously. People should respect one another asuces that are capable of asking
for justification, ‘a non-derivative source of reas’® This entitlement to respect is
absolute and cannot be infringed because of aggragaial welfare. However, this
entitlement to respect is exactly the thing whiglgnored in the principle of average
rule-utilitarianism. According to this principleheg government should merely aim at
maximizing average utility; even some people thimit this is seriously unjustified.
People under this principle are merely taken asan® to maximize average utility,
but not ends that can ask for justification. Herldarsanyi’'s hypothetical contract
also fails to fulfil the condition of priority, so@ both rationality and reasonableness

justify obligations that go against the principfeawerage rule-utilitarianism.

Surely, it is going too far to say that Harsanyuge-utilitarian theory is a bad moral
theory. Harsanyi could respond to my objection layifying that he intends to offer
a theory of content, but not a theory of obligatiand authority. The practical
reasoning of his hypothetical contractors doesrawéal the practical reasoning of
ordinary people. Rather, it merely shows an objetti correct way of deriving

moral principles. If actual people deny their obtign to these moral principles, then

it is because of their weakness and selfishnessidiuhe flaw of his contract theory.

" Scanlon (2008: 92).
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Although Harsanyi’'s theory can be understood irs thiay, his theory is still

dissatisfactory when it is evaluated from a coritnaan perspective. As | explained
before, contractarianism aims at justifying normatprinciples and explaining why
people ought to follow these principles. These aares also widely accepted by
contemporary contractarians. However, Harsanyigoth merely lays out a set of
moral principles which are derived from a hypottaticontract story. It fails to offer
a persuasive account of the relationship betweenhtipothetical contract and the
actual people. Thus even though Harsanyi's theay not be a bad moral theory, it
is nevertheless a badntractariantheory.

In conclusion, fulfilling the condition of genersli justifies the imposition of
political principles The condition of generality ensures that the fiwacreasoning
of the hypothetical contractors is generally untéerdable to actual people. On the
other hand, fulfilling the condition of priority gtifies the overridingness of political
principles The condition of priority ensures that the hygoital contractors take all

the rules that govern practical reason into account

2.6 Conclusion

Contractarianism is a methodology which attradtst ®f advocates in contemporary
political philosophy, yet it also attracts variougitiques. Gauthier's ‘Why
Contractarianism?’ is an attempt to defend cordréantism as an attractive
methodology. | appreciate his ambition but | do tiobk his discussion goes deep
enough, since he puts too much attention on onlg @h the virtues of
contractarianism (the virtue of naturalism) and sdoeot take critiques of
contractarianism seriously enough. Hence, in tlapter | took up the aims of
Gauthier’s article but pushed the discussion deebsuggested three virtues of
contractarianism in order to explain its attraatiess to philosophers. First,

contractarianism justifies political principles Itlye subjective will of individuals
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without relying on non-natural, metaphysical prajgsr which conflict with the
prevailing scientific worldview. Secondly, contragan justification shows respect
for the will of the individual without taking themerely as means to achieve certain
goals. Thirdly, the assumption of contractarianisnmore realistic because it does
not assume that members of society share a sulbstzorisensus on political affairs.
Clearly this list does not exhaust all the virteégontractarianism, but it goes some
way to explaining why contemporary contractarianssist on using this
methodology. By adopting this methodology, conttdans can avoid the problems
of natural law theorists, utilitarians and commanéns, and justify political

principles in a more secular, acceptable and teafpproach.

| have also discussed the standard critique ofraotarianism in this chapter. Many
critics argue that the consent of hypothetical @rtbrs cannot have normative force
for actual people, so it is unclear why actual peaye bound by the hypothetical
contract. The standard critique is correct thathyyeothetical contract should not be
confused with actual contract. However, this cuégnisunderstands the relationship
between hypothetical contractors and actual pedple.function of the hypothetical
contract is to model practical reasoning. Why dcfueople should follow the
hypothetical contract is not because the hypotaktiontractors legislate for them,
but rather because the political principles spedifby the hypothetical contract are
the results of correct practical reasoning. Thenativity of the hypothetical contract
is justified by practical reason. Through the hyyoical contract, we can clarify
what political principles would be agreed when augr of people deliberate upon the
question of political principles in accordance witle rules that govern practical

reason.

Hence, although it is correct that hypothetical ssont itself does not have any
normative force, it has binding power insofar as ttypothetical contractors can

model the practical reasoning of actual peopleexthy. | then further argue that
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whether the practical reasoning is modelled coyeltpends on two conditions: the
condition of generality and the condition of prigri Provided that these two
conditions are satisfied, the political principigsecified by the hypothetical contract
have their root in the practical reason. Actualkpas are involuntarily subjected to
the normative force of these political principlédthough the problem mentioned in

the standard critique really exists, it can be dedias long as the two conditions are

In conclusion, compared to other schools of thougbhtractarianism has several
virtues, but it also has the flaw of being detacfredh the real world. This flaw can
only be compensated insofar as certain conditioesfalfilled. In the following
chapters, | will examine three contractarian madelsich are based on different
conceptions of practical reason. Then | will exaenivhether these three models can
fulfil the condition of generality and the condii®f priority. If they fail to fulfil
either of these conditions, then they are vulneraol the standard critique of
contractarianism and fail to develop a connectietwieen the hypothetical contract

and actual people.
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Chapter 3Three Models of Contractarianism

3.1 Introduction

Contractarianism is a methodology rather than arthehus there are different ways
of employing it. In the last chapter | argued tleantractarianism is a heuristic
methodology which derives substantial political npiples from an abstract
conception of practical reason. The decision ofdflygtical contractors represents
the conclusion of correct practical reasoning. TiBighe general spirit which is
shared among different versions of contractarianidfiowever, despite this,
contractarianisms can differ from each other beeaisdifferent assumptions. The
task of this chapter is to introduce different caatarianisms and discuss the

assumptions behind them.

In general, a contractarian theory consists ofalewing three elements:

(1) A conception of practical reason
(2) Hypothetical contractors

(3) A hypothetical agreement

The conception of practical reason is a descripdioour ordinary practical thinking.
Our practical reasoning is not arbitrary but ratbeverned by certain rules. What
these rules are depends upon a contractarian’srstadding of the practical
reasoning of human beings. By defining the conoeptif practical reason in terms

of these rules, contractarians describe a corragtafireasoning of a person.
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Contractarians have to define hypothetical contractvho can model this way of
practical reasoning. These contractors have spedifaracteristics and are placed in
specific circumstances so that they think in acancg with the rules that govern
practical reason and are not affected by irrelefaetbrs. Their reasoning represents
a ‘pure’ form of practical reasoning. Contractasdhen describe a ‘state of nature’,
that is, a hypothetical situation in which thesedthetical contractors deliberate
about how their society should be organised. Thmsdractors discuss with one
another in order to reach an agreement. Obviously gtate of nature has never
before existed in history. It merely helps us ¢§awhat political principles would be
accepted in a society if every person could reasorrectly. Finally, these
hypothetical contractors will agree on certain fpcdi principles. This agreement
will govern the basic structure of the society, ethhas a profound influence on the
life prospects of the society’'s members. The distron of fundamental rights and
duties, and the division of the advantages of $amaperation are determined by
this agreement. Contractarians then answer thesaphical question of how the
society in the real world ought to be organised amducing this hypothetical

agreement.

These three elements constitute the general steuctua contractarian argument.
Versions of contractarianism share this structamed fill in this structure with
different elements. Definitions of these three edata are not independent of one
another. First, the content of the hypotheticabagrent depends on how one defines
the hypothetical contractors. Secondly, hypothétcatractors’ characteristics and
circumstances depend on what conception of pradctEason the contractarian
assumes. Hence, the conception of practical reasothe most fundamental
assumption of the whole contractarian argumerdetermines definitions of all the

other components.
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There are usually two conceptions of practical seasith which contractarians are
concerned. One is the conception of rationalityd #me other is the conception of
reasonablenessBased on these conceptions, two models of coatiaoism are
possible, each of which may be associated withffardnt historical figure in the
contract tradition. The model which is based on d¢baception of rationality and
presents the hypothetical contract as an agreerasming individual utility-
maximizers is usually called Hobbesian contractésia. The Kantian
contractarianism model is based on the concepfioeasonableness and presents the
hypothetical contract as an agreement among rebsoparsons who respect one
another. Although this classification is widely atted? it is incomplete, since it
overlooks a distinctive contractarian model whiemmot be categorised into either
of these two strands. This third model is base@mmassumption that people have a
dual conception of practical reason, that is, peopéelmth rational and reasonable.
Since this model has the features of both HobbesmhKantian contractarianism,
this model can be calledybrid contractarianism. In the following section, | will
discuss these contractarian models separately hod $iow these models are
developed from their assumptions regarding praatezeson.

! The definition of rationality should be clarifidbre. Rationality usually has two definitions, adut
definition and a narrow definition. The broad d#fom refers to a general name for all capaciti@s f
reasoning of human beings, including theoreticabom and practical reason. Practical reason is only
a part of rationality. The narrow definition reféosthe instrumental conception of rationality, @Hni
defines practical reason in terms of several coniynancepted rules, such as the mean-ends rule.
This instrumental conception of rationality is owlge of the interpretations of practical reasorthla
thesis, | adopt the narrow definition of rationalience, rationality and reasonableness représent
conceptions of understanding practical reason.

2 See Hampton (1993a); Hampton (1991); Hampton (BR9Breeman (1990); Freeman (2006);
Hamlin (1989); Darwall (2003b); Watson (1998); Banan (1990) and Sayre-McCord (2000). Brian
Barry’s categorization is also relevant, although explicitly about contract theory. See Barry (298
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3.2 Hobbesian contractarianism and the conception of onality

Hobbesian contractarianism takes the conceptiamtainality to be the conception
of practical reason and proposes that a mutualharaidgeous agreement is rationally
justified. This strand of contractarianism includ2svid Gauthier, James Buchanan,
Gregory Kavka, Jean Hampton and Gilbert Harmarhis is not to deny that
different Hobbesian contractarians adopt differassumptions and conclusions.
Since it is impossible for me to discuss all ofrthe will choose the most plausible
version; the Hobbesian contractarian model of D&adithier. In this section, | will
explain how Gauthier defines rationality and canss a contractarian model on the

basis of this conception of practical reason.

3.2.1 The conception of rationality

The conception of rationality is initially attriked toHomo sapien#n virtue of their
capacity for reasoning and acting upon the resuldadiberation? To say that an
individual person is rational is to say that thisrgpn measures up to a minimal
standard of competence. The origin of the moderdysof rationality can be traced
back to Hobbes and Hume. According to Hobbes, dungetcan be called good for
people only if it is an object of their desir& person usually has various desires.

% See Gauthier (1986), Buchanan (1977), Hampton6)19@vka (1986) and Harman (1977). In fact,
Kavka's contract theory is not a typical Hobbestamtractarian theory. Rather, Kavka attempts to
combine Hobbesian contractarianism and Rawlsiatractarianism together. However, since Kavka
emphasizes throughout the book that human beirggearerally motivated by their self-interests, and
he has a significant contribution to the developnmiHobbesian contractarian theories, he should be
treated as a Hobbesian contractarian. For the sigmu of the ‘hybrid’ character of Kavka, see Kraus
(1993: 204-215).
“ Miller (1987: 419-420).
® Hobbes (1994: 15-17).
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Reason comes into account when a person has ¢imyflimppetites and aversiohs.
Hobbes argues that there are ‘general rules’ adraethich apply to all persons and
which can be found by reason. By following theskesupersons can satisfy their
desires effectively. People are creatures pulledldsire, and reason serves as an
instrument for the satisfaction of desires. Asdmadusly writes, ‘Reason is the pace;
increase of science, the way; and the benefit aikind, the end’.Like Hobbes,
Hume also holds that actions are produced by temenhts: passion and reason, with
reason as merely a means which guide us to satigsfypassions. ‘Reason is, and
ought only to be the slave of the passions, andnearr pretend to any other office

than to serve and obey thefn'.

Nevertheless, the descriptions of rationality ofoHes and Hume are too simplistic.
Hence, Hobbesian contractarians borrow a more sbgdtied conception of
rationality from the contemporary rational choibedry. To rational choice theorists,
rationality is a formal procedure which ranks prefees in terms of utility and
maximizes individual utility. This conception of ti@nality is formed by three
fundamental conceptions: preference, utility andkimaation. First | will explain
the conception of preference. When a person isvaieil to do something, it can be
seen as a preference, which is a considerationeceleo a state of affairs. A
preference refers to an intention that a persorwias they think that a particular
state of affairs is valuable and they want to achithis state of affairs: ‘one speaks
of preferring an apple to a pear, but more striotlg prefers the eating of an apple to
the eating of a pear in some given environm@wWhen this state of affairs is

realised, then this preference is satisfied. Holalmesontractarians argue that human

® Hobbes (1994: 17-18).
" Hobbes (1994: 26).
8 Hume (2000: 266).
° Gauthier (1986: 22).
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beings are animals of preferences and their livesagourney of satisfying various

preferences?

However, one has only limited time and resourcesprse has to order one’s their
preferences and choose to satisfy certain prefegerficst. To this end, some
preferences are more important than others. Therefe need the idea of utility to
act as a measure. Utility is an ordinal measurpreference which is ‘defined over
the possible outcomes in any choice situation df anly if preference weakly orders
those outcomes, from most preferred to least medel’ A rational person assigns a
utility to each of their preferences. In order tohigave a consistent order of
preferences, the assignation of utility has to beegned by several principles of
coherence. For example, a person must follow tiecipte of completeness when
they rank their preferences, that is, ‘for any tpmssible outcomes in a choice
situation, the chooser must either prefer one &dtner or be indifferent between
them...it rules out preferentially non-comparablecoutes? Another example is
the principle of transitivity, which requires a pen not to rank their preferences as a
cycle, that is, they cannot prefer A to B, prefetdBC, then prefer C to A. ‘Such
cycle would divest choices of all rationalit§ By ranking preferences in accordance
with these principles of coherence, a person cara g®herent order of preferences
which is measured by utility. The higher the uwjiliis, the more desirable the
preference i$? As Gauthier notes,

1% Gauthier (1977: 338-340).

1 Gauthier (1986: 39).

12 Gauthier (1986: 39).

13 Gauthier (1986: 41).

4 Actually, the individual utility refers to thexpected utilityhere. The expected utility does not only
depend on how much an individual desires a statffairs, but also depends on the probability of
achieving this state of affairs. By multiplying thélity by its probability, we can getxpected utility
and it is this, rather than just utility judgmemisne, that affects our decision-making. This caimg
support from the fact that one outcome being preteto another is not enough in itself to make us
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Given a set of [relations of preference], constiyitthe preferences of one individual in a
choice situation, then a utility is to be assigt®éach possible outcome in such a way that one
may infer the person’s preference between any twoomnes from the utilities. For any two

possible outcomes the one with greater utility nespreferred®

It is worth noting that the preferences and uéisitiof an individual are merely
subjective: ‘values are ascribed to states of &ffahe ascription is attitudinal, not
observational, subjective, not objectiv@Whether a state of affairs is valuable is
only relative to particular individuals. While omeight desire a particular state of
affairs, the other might have no interest in iteBvf everyone is rational and given
full information, a person’s preference might diiffer from others’. ‘Each person’s

preferences determine her values quite independefthe values of others”.

The idea of preference explains why an individgahiotivated to do something, and
the idea of utility explains how individuals rartketr preferences. After ranking the
preferences by utility, rational people should maizeé their individual utility;
‘Practical rationality in the most general sensedentified by maximization®
Practical reason itself cannot motivate an indisidto act. Also, it cannot tell
individuals what they should prefer. All these tisrare out of the control of practical
reason.’ What practical reason is concerned with is only ho maximize utility. To
this end, practical reason acts only as an instnarnte find a way that satisfies
preferences better than any other available aliessa ‘The rational actor

maximizes her utility in choosing from a finite sdtactions, which take as possible

pursue the former rather than the latter. For ssgfoly securing the latter outcome may be much
more probable than securing the former. Howevagesthis point is not so relevant, | will continee
use individual utility to represent the utility foiion of an individual, instead of using expectéitity.

For the discussion of expected utility, see Gautfiie86: 43).

15> Gauthier (1986: 23).

16 Gauthier (1986: 25).

7 Gauthier (1986: 25).

18 Gauthier (1986: 22).

19 Gauthier (1986: 26).
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outcomes the members of a finite set of statedfairsl.?° She will concentrate on
making good use of her finite time and resourcesking the most effective way in
order to achieve the highest possible utility. Gaartarticulates this disposition as
such: ‘The rational man is...simply the man who seekse.?*

In general, rationality can be seen as a ‘weighimgdel’. It solves the conflicts
among different preferences by weighting their imi@ace to the person. People can
rank preferences by individual utility and satishem in a way which maximizes
their individual utility. Moreover, the aim of thi®rmal procedure is to look for a
way of living well. It aims at the satisfaction pfeferences and believes that, by
satisfying more preferences, a person’s life caprawe. Putting it in another way, it
takes the notion of good as the fundamental namh defines the notion of right as

maximizing individual good.

3.2.2 Hobbesian contractarianism

This conception of practical reason is a suitabtaigd for developing contractarian
theory because it is a process of reasoning thaidisly accepted® The conception
of rationality does not presuppose any substagtials® It is impartial with respect
to all goals and simply posits people pursuing é¢hg®oals consistently. The
hypothetical contract of Hobbesian contractarianisrto illustrate what agreement
would be made if every citizen could reason in ataoce with this conception. |

will leave the detailed discussion of the hypottedticontract to Chapter 4, which

% Gauthier (1986: 22).

2L Gauthier (1977: 344).

2 The general acceptability of the conception oiorality will be further explained in Section 4.3.
Also, | do not intend to claim that all kinds ofagtical reasoning can be explained by the conceptio
of rationality, since rationality is merely one tie aspects of practical reason. For example,
rationality cannot explain the kinds of reasoningttthe idea of obligation plays a crucial role.

% Broome (1991: 90-92).
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discusses Hobbesian contractarianism in-depththfersection aims only to explain
how rationality can be used to ground contractatieory. This section will discuss
the characteristics of hypothetical contractors @he hypothetical contract of
Hobbesian contractarianism only briefly.

After adopting rationality as the conception of gtigal reason, the next task of
Hobbesian contractarians is to clarify what pdditiprinciples would be agreed upon
if all people were rational. Hobbesian contractasigropose a ’'state of nature’ in
which a group of well-informed utility-maximizersatgain with each other. These
utility-maximizers have to agree on certain podtiprinciples in order to exit the
non-cooperative state in which everyone is wor$e?bfOne of the famous
descriptions of the state of nature is that of Hehbwho argues that, without a
system of law enforcement, each person fears ogeotential attackers and may
also attack others in order to remove potentialriitthreats. Therefore, a state of
nature is a war of all against all. Hobbesian @mwtarians usually do not adopt this
negative picture, but they all agree that the nooperative state is undesirable.
Hence the Hobbesian contract story is of how a mgroti well-informed utility-
maximizers cooperate with each other in order avdethis undesirable state.

Since all hypothetical contractors are utility-nrakiers, they care most about how
to maximize their utility in the agreement. Howewveveryone also understands that
others would not agree if the agreement only fasduhe pursuit of his utility.
Hence, not surprisingly, the agreement will be tp@l principles that are mutually
advantageous. These principles should guarantearatoPoptimal outcome, an
outcome where everyone’s utility is maximized invay compatible with each

other® Such an agreement brings all hypothetical corgracbut of this mutually

4 Kavka (1986: 97-101) and Hampton (1986: 58-79).
%5 Gauthier (1986: 76).
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disadvantageous situation and coordinates thene tihdir mutually advantage, that
is, compared with the state of nature, all gain ighdér utility. Hobbesian

contractarians then further argue that this hypgathleagreement is justified to actual
people as well. Since the practical reasoning tliadqeople is also governed by
rationality, they would agree with political pripbés if they recognised that this

agreement is rationally justified.

We can now conclude our exposition of Hobbesiantragtarianism. The three
elements of Hobbesian contractarianism are: (1)cthreception of rationality, (2)
hypothetical contractors that are well-informed lityimaximizers and, (3) a
hypothetical agreement that is mutually advantagemong these three elements,
the second and third elements depend on the fitst. conception of rationality
determines the remaining parts of the whole Holamesiontractarian argument.
Hobbesian contractarians make this assumption becaationality is a weak
assumption that people widely accept. The gengraliid formality of rationality
may be able to explain why Hobbesian contractastars so intuitively appealing to
many people: given that we always prefer havingpdigutility, why resist a principle
which could bring us higher utility?

3.3 Kantian contractarianism and the conception of reagnableness

Rationality is a widely accepted interpretationpoéctical reason, but it is not the
only interpretation. Some contractarians make &miht conception of practical
reason. This assumption is the conception of redseness. The second strand of
contractarianism is in many ways the opposite ef first. Since contractarians of

this strand take Kant as their predecessor, thendtis usually called Kantian

% See, for example, Buchanan (1977: 54), Gauth@8§111) and Hampton (1986: 56).
92



Chapter 3 Three Models of Contractarianism

contractarianism. In  contrast with Hobbesian caténganism, Kantian
contractarianism interprets practical reason imgeof reasonableness, and proposes
a fair agreement which could be justified to eveed’ This strand of
contractarianism includes T. M. Scanlon, Brian BarThomas Nagel, David
Richards and Stephen Darwdff. In this section | will introduce Kantian
contractarianism and focus particularly on the mimgpressive and influential

version of it that has been advanced by T. M. Seanl

3.3.1 The conception of reasonableness

Both rationality and reasonableness derive frons#rae Latin rootatio.”® However,
unlike rationality, reasonableness presents ardifitepicture of practical reason. It is
a ‘testing’ model, a procedure which takes certanstraints as absolute and tests
desires by this constraint. Hence it does not fagosn which desires are more
important to a person or how to rank these desiresder to lead a good life. Rather,

it focuses only on whether or not these desirefatgahe absolute constraint. The

? Some commentators argue that this strand of cutatianism presupposes certain pre-existing
moral rights and duties. The purpose of the saatract is to protect these pre-existing morahtsg
and duties. See Boucher and Kelly (1994b: 4). Hawethis is a misunderstanding, because Kantian
contractarians take rights as the ‘product’ of cacit rather than take them as the presupposition of
contract. As Scanlon argues, what rights people lipends on reasonableness, that is, justifiabilit
to other individuals. See Scanlon (2003a: 3).
8 See Scanlon (1998), Barry (1995a), Nagel (199itha&ds (1971) and Darwall (2009). Some might
wonder why Richards is included in this family, @@nRichards does not mention the conception of
reasonableness and defines moral principles asiples that would be rationally chosen in a fair
situation. However, when Richards explains why alcpeople have to take his hypothetical contract
seriously, he argues that ‘as a brute fact of hupgychology, there is a widespread desire to be
moral.’” (Richards 1971: 242) According to his dission, this desire is in fact a desire to treaégh
fairly, that is, a desire to be reasonable. Heattpugh the conception of reasonableness does not
appear in his writings, it actually plays a crueik in his theory.
29 Miller (1987: 420).

93



Chapter 3 Three Models of Contractarianism

constraint in the conception of reasonablenedseisconstraint of justifiability™° It

is a constraint that requires us to take publitfjability as a criterion for evaluating
our behaviour. Kantian contractarians presuppoat rdasonable persons share an
aim of living with other reasonable persdh€very reasonable person desires to

cooperate with others under fair terms of socialpavation.

In the contractualist analysis of right and wromipat is presupposed first and foremost is the
aim of finding principles that others who sharestaim could not reasonably reject. This aim
then brings other reasons in its train. Given #im, for example, it would be unreasonable to
give the interests of others no weight in decidivigch principles to accept. For why should

they accept principles arrived at this wiy?

Since reasonable people want to live with otheipfeearho are also reasonable, they
have to respect other people’s capacity for reaseng.®® The way to respect
others’ reason-assessing capacity is to take thsilgle claims of others into account.
A reasonable person has to be fair-minded, judgcEnd able to see other points of
view. One should try to put oneself in the shoe®tbiers and should think about
whether or not ‘I' would accept this behaviour if were 'the other. Hence one

should ‘test’ one’s actions by the constraint atifiability.

This constraint is an absolute criterion becausg @esires which violate this
criterion should be rejected, no matter how impdrthe desires are. As Scanlon
argues, this constraint should not be seen as aidsyation which is weighted

against other desires. Rather, it is a criteria@i dietermineghe weight of a person’s

%0 This feature of the Kantian conception of pradtieason is also suggested by Samuel Freeman,
who also argues that, in Kantian conception of fizakreason, motivations are tested to see whether
they have certaintructure See Freeman (1991: 298).
%1Scanlon (1998: 154).
%2 Scanlon (1998: 192).
% Scanlon (1998: 194).
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desires® If a reason violates this constraint, then it masweight. That is why
reasonableness is a ‘testing model’, which is ckffié from the weighting model
represented by rationality. It does not simply takedesires into account and weigh
the importance of them. Rather, it sets a congtesrabsolute and only those desires
which are compatible with this constraint can bestainto account. Whether a desire
is compatible with this constraint is more impottéinan how much weight this
desire has in a person’s utility function. Some t@ancontractarians believe that this
testing model is a more phenomenologically accurateount of normative

reasoning.

It is, phenomenologically, much more plausible tpEose that, certainly for the fully moral
person and even for most of us much of the timesdhconsiderations are excluded from
consideration well before the stage at which weiddeevhat to do. Being moral involves
seeing reason to exclude some considerations flemealm of relevant reasons (under certain
considerations) just as it involves reason forudioig others. The contractualist account can
explain this fact, since these considerations aresdhat others could reasonably refuse to

license us to count as reaséns.

In light of this absolute constraint, it is unsusprg that reasonableness, in contrast
with rationality, does not presuppose that humaindgseare merely animals with
preferences. Rather, it presupposes that humargdeinl not be governed by
preferences unless these preferences ‘can be lyyblstified to others according to
the system of norms generally accepted within theug.>® Human beings can
control their desires in order to comply with thenstraint of justifiability, even at
the cost of lowering their individual utility, Practical reason is not a slave to

% Scanlon (1998: 156-157).
% Scanlon (1998: 157).
% Freeman (1990: 22). For the examples of the nimaaéd contractarian who argues that practical
reason can be independent of rational maximizatfartility, see Scanlon (1988: 173).
3" See Darwall (2006) and Freeman (1990: 24).
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passions, for it can reject passions if they areeasonable. ‘We judge and act
autonomously...by proceeding from and regulatingamivities according to certain
principles’® It shows that the aim of practical reason is &ks&way of living right.

This conception of practical reason takes the notd right as fundamental and

restricts the pursuit of individual good within thait of rightness.

3.3.2 Kantian contractarianism

Like rationality, reasonableness is also an immbri@spect of practical reason.
People usually have a sense of respect for ondn@nand this can be seen by the
sense of guilt that appears when people find thay tare treating others in an
unjustifiable way. The generality of reasonablenesglains why Kantian
contractarians take it as the conception of practi@ason. This assumption
determines the characteristics of hypothetical remtdérs and the content of
hypothetical agreement in Kantian contractarianidigain | will leave the detailed
discussion of these two elements to Chapter 5, lwhiliscusses Kantian
contractarianism specifically, because this sectisnmerely to illustrate the
relationship between Kantian contractarianism &edcbnception of reasonableness.
Let me briefly explain here these two elements amtan contractarianism.

In order to derive political principles from the nm@ption of reasonableness,
hypothetical contractors are defined as well-infedmreasonable persons who
mutually respect one another. Kantian contractarask us to imagine a situation in
which a group of reasonable persons deliberatehegéor the sake of achieving an

agreement on political principlé&Since they are reasonable, they will not propose

% Freeman (1990: 42).
%9 Scanlon (2003a: 5).
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principles which could not be justifiable to anytbém. For example, they would not
propose principles that favour certain people eally. This is because, if they were
people who were disadvantaged arbitrarily, thery teuld not agree with these
principles?® Hence contractors will only propose principles ethcould be publicly

justifiable to all.

However, there is more than one principle whichl@dde justifiable to everyone.
Publicly justified principles can be incompatiblethwvone another. So reasonable
persons have to give reasons to justify their psafgand explain why the proposals
of others should be rejected. The process of exghgnreasons will go on.
Numerous proposals will continue to be suggested @@jected. Consequently,
reasonable persons will get political principlesahhare supported by the strongest,
the most persuasive reasdhdhey are ‘principles which no one could reasonably
reject’.*? Kantian contractarianism then proposes that dfipttstate should be
governed by these principles. Even though real ledogve not actually agreed with
these principles, they would agree with them sithagr practical reasoning is, like
that of hypothetical contractors, also guided bwsomableness. ‘A legitimate
government is one whose authority citizens can geise while still regarding

themselves as equal, autonomous...agéhts’.

“0'Scanlon (1998: 216). See also Scanlon (1977: 69).
“1 Some people, such as Jean Hampton, might objetctHis is not a ‘contract’ because no bargaining
is involved. There is no bargain among people wheehdifferent perspectives, since all people are
holding a common perspective. Even a single ddlioercan also arrive at the same principles. See
Hampton (1993). Although Hampton is criticizing Rawn this article, this critique can be applied to
Kantian contractarianism as well. However, it is toarrow to say that an undertaking of contract
must involve bargaining among people. in fact, at@rt can also be an agreement that a group of
people jointly commit to something which is pubjigustified to them. The agreement of Kantian
contractarianism is certainly this kind. See Freeifi®90: 35).
“2Scanlon (1998: 213-218).
“3Scanlon (1972: 14).
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We can now conclude our exposition of Kantian cactarianism. The three

elements of Kantian contractarianism are: (1) theception of reasonableness, (2)
hypothetical contractors that are well-informedsm@able persons who mutually
respect one another, and; (3) a hypothetical aggaethat no one could reasonably
reject. Like Hobbesian contractarianism, the secmdithird elements depend upon
the first; the conception of reasonableness. Kantantractarians believe that,

compared with the conception of rationality, the@eption of reasonableness offers
a better account of practical reason and thus,roffe better ground for a

contractarian theory.

3.4  The myth of dichotomy

In the last two sections we saw the two most comynseen contractarian models.
Both of them are based on widely accepted conaeptiof practical reason.
Hobbesian contractarianism is based on the cormgepfi rationality, while Kantian
contractarianism is based on the conception oforedseness. Rationality and
reasonableness emphasise different aspects of hoatare. Rationality emphasises
the passive side of human nature, our capacityetplbased and satisfied. In this
description, we are attracted to various prefergnaed are finally motivated by the
most attractive. Reasonableness emphasises the aitte of our human nature; our
capacity for control and constraint. In this dgstioin, we can stand aside from these
preferences, evaluate them by the constraint ¢ifiplslity and resist temptation by
them if they violate this constraint. Here differ@thical concerns can be identified.
The former is more concerned about the notion afdgavhile the latter is more
concerned about the notion of right. Also, fromsehedifferent perspectives on
human nature, they deliberate upon practical issuedifferent ways. The former
uses a model that weights preferences by individtibly and aims at maximizing

individual utility. The latter uses a model thasteepreferences by the constraint of
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justifiability.* The differences between these two conceptionsadftipal reason are

set out in the table below:

Table 1 Rationality and Reasonableness
Rationality Reasonableness
Agency Passive Active
Aim In the pursuit of good Acting according tgint
Model of | Weighing model, ranks Testing model, makes sure th
deliberation preferences in a way which capreferences do not violate tf

maximize individual utility

constraint of justifiability

at

Contractarianismn

Hobbesian contractarianism

Kantian contractarianism

“4 Surely it does not mean that the conception @dmatity does not involve any ideas of constraint.
For example, the budget constraint, which has aviaen mentioned in the standard consumption
theory, plays a crucial role. | am indebted to A& eale for this point.
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It seems that the dichotomy between Hobbesian amdti&h contractarianism is
exclusive and other possible contractarianisms wrilly be similar to Harsanyi’s
contractarianism, which is based on a supererogatmmception of practical reason.
However, | will argue that this dichotomy is toongle because it fails to include
those contractarians who belong to neither of thBome contractarians, such as
Rawls, develop a distinctive model which has charatics of both of these
contractarianism® In this section, | will explain why Rawls’ conttacian theory
does not belong to either side and how the dichgtofrcontractarianism does not

reveal fully the complexity of certain contractarideories.

3.4.1 Are-interpretation of Rawls’ contractarianism

Before | discuss Rawls’ contractarian theory, thera misunderstanding that should
be noted. People usually take the original positeosituation in which hypothetical
contractors choose behind a veil of ignorance, doth® hypothetical contract of
Rawls. This is not a sound interpretation of Rawtmtractarian theory because this
interpretation is vulnerable to many critical olljens. For example, because of the
veil of ignorance, there is a great gap between réwsoning of hypothetical
contractors and actual people. It is questionalilg actual people should take the
decisions of hypothetical contractors seriously, tftese decisions are made with
very limited information®® These critiques can be avoided if we adopt another
interpretation of Rawls’ contract theory. We shomstead understand Rawls’ social
contract as describing a public agreement in a-oreléred society” In this

interpretation, the hypothetical contractors areé mutually disinterested parties

“5 Although Rawls emphasises that his principlesusfige are principles that are applied to the basic
structure, he does not deny that individuals akeetobligations to these principles. The obligation
of individual ‘are an essential part of any theofyustice’. Hence, like Gauthier and Scanlon, Rawl
also has to explain why actual people are bounkidbtypothetical contract. See Rawls (1999a: 237).
“6 Brown (1988: 444).
" Freeman (2007a: 4-5).
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behind the veil of ignorance,, but rather well-imfed rational and reasonable people.
The hypothetical agreement is not the agreementnrathe original position, but
rather the agreement publicly acknowledged in thedl-ardered society. | will
discuss further about the advantage of this ing¢apion in Chapter 6, which
discusses Rawls’ contractarianism specifically. Buthis stage we need only pay

attention to the characteristics of hypotheticaltcactors in Rawls’ contract.

The hypothetical contractors in Rawls’ theory areefand equal persons who have
two moral powers: ‘first they are capable of haviagpd are assumed to have) a
conception of their good (as expressed by a rdtigaa of life); and second they are
capable of having (and are assumed to acquire)naesef justice, a normally
effective desire to apply and to act upon the fipies of justice® Since these two
capacities refer to rationality and reasonablenessir practical reason respectively,
Rawls’ contractarian theory has the features ofhbbBibbbesian and Kantian

contractarianism.

3.4.2 The conception of reasonableness in Rawls’ contraaianism

I will begin by examining the similarity betweenetlcapacity for a sense of justice
and reasonableness. First, although Rawls is akguather vague in defining this
motivation, the sense of justice is a testing maoaleich rejects interests that are
incompatible with certain absolute evaluative cide Being reasonable means
looking for a way of living in accordance with tleenstraint of justifiability. The
constraint of justifiability acts as a principle ‘afyht’, which regulates the ‘good’ of
individuals, since it has an absolute priority otrex pursuits of all goods and values.

This requirement of priority can also be found e sense of justice. According to

8 Rawls (1999a: 442).
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Rawls, the sense of justice is ‘a regulative deract upon certain principles of
right'.*° People who have an effective sense of justicepactee main idea...that
given the priority of right, the choice of our cemtion of the good is framed within
definite limits. The principles of justice and thegealisation in social forms define
the bounds within which our deliberations take gl To them, the conceptions of
the good which, ‘require the violation of justicavie no value. Having no merit in
the first place, they cannot override [justice’im’.>! Hence, they are willing to
honour these principles ‘even at the expense of tven interests as circumstances
may require, provided others likewise may be exgmetd honour thent? Therefore,
although Rawls does not use the phrase ‘testingeiothe sense of justice

effectively describes the testing model of the emtion of reasonableness.

Secondly, the sense of justice also requires peoptegulate themselves in a way
which could be justifiable to others. The sensgusfice is always misunderstood as
merely representing an empty sense of duty towa@sl principles. But, according
to Rawls, the sense of justice is not merely antgmpotivation. It ‘expresses a
willingness...to act in relation to others on terntatt they also can publicly
endorse’>® This willingness implies an acknowledgement of therdens of
judgment’. Free and equal persons must acknowldagteothers inevitably affirm
conceptions of the good different from their oW they want to cooperate with
others, then they must respect others and coopératee terms that could be
publicly justifiable to others® That is why they have to honour principles of ijest

since these principles represent fair terms ofad@moperation that take the claims

49 Rawls (1999a: 491).
0 Rawls (1999a: 493).
*l Rawls (1999a: 28).
2 Rawls (2001: 7).
%3 Rawls (1993: 19).
* Rawls (1993: 54-58).
%5 Rawls (1993: 81-82).
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of each person into accoutitHonouring these principles represents living iway
that could be justifiable to each persdmrrom this we see that the constraint of
justifiability, which is the constraint presupposadhe conception of reasonableness,

plays a crucial role in the sense of justice.

From these two stances, one can see the simibabgéveen Rawls’ and Kantian
contractarianism. Both of them are based on a gquiore of practical reason that
takes the constraint of justifiability as an abselavaluative criterion. Fairness and
respect, which are the ideas implicit in the camstrof justifiability, also, ‘shape

Rawls’ thought at the deepest lev&That is why the contents of the hypothetical
agreements of these two contract theories reserobke another. Since the
hypothetical contractors in Rawls’ theory are readde, they would not propose
principles which could not be justified to otheHence they should finally agree
upon principles of justice as fairness, which colbé publicly acknowledged and
could give justification to each citizen’s reasdrhese principles are, as Scanlon

acknowledges, effectively positioned whereby no cméd reasonably rejett.

3.4.3 The conception of rationality in Rawls’ contractarianism

In fact, no one should be surprised to see thenmelseice between Kantian
contractarianism and Rawls’ theory. This resemldasowvidely recognized by both
Rawls and Kantian contractariafisdowever, the hypothetical contractors in Rawls’
contractarianism also have another characterigilich is often overlooked by
commentators. Apart from reasonableness, they a@apacity for the conception of

%6 Rawls (1993: 89).

" Rawls (1993: 52).

*8 Larmore (2003: 391).

%9 Scanlon (1998: 243-244).

%0 Rawls (1993: 49n. 2) and Scanlon (1998: 243-245).
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the good, which entails that they want to realiseirt conception of the good

rationally. This rational capacity is related te tidea of good. As Rawls said in the
section ‘Goodness as Rationality’, the goodness|dé is defined by whether or not
it is rational. Rawls first defines rationality amformal way, like the way adopted by
Hobbesian contractarians. Rationality is specifigdprinciples of rational choice

such as taking effective means to one’s ends, mgnkine’s ends in order of

priority.®* Rawls then defines the notion of good as a limpmhosen in accordance
with these principles. In light of these principlgseople are assumed to be fully
informed, to be able to reflect upon their planticaily, and to appreciate its

consequence¥.This is the ‘thin theory of good’, based on a fafrdefinition of a

person’s idea of the good.

However, this definition of good is too formal, fibisays nothing about the ends of a
life plan. Rawls believes that a theorygasfod cannot avoid discussing this issie.
Therefore, he develops a ‘thick theory of the goéddgood life plan not only has to
be compatible with the formal principles of ratibrenoice, but also has to be
relevant to the highest order of interests of hurhamgs, that is, the interests in

realising the two moral powers.

We take moral persons to be characterized by twoalhpmowers and by two corresponding

highest-order interests in realizing and exercishiege powers. The first power is the capacity
for an effective sense of justice, that is, theacity to understand, to apply and to act from
(and not merely in accordance with) the principégustice. The second moral power is the

capacity to form, to revise, and rationally to pues conception of the good. Corresponding to

®1 Rawls (1999a: 358-365).
62 Rawls (1999a: 365-372).
%3 Rawls (1999a: 372).
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the moral powers, moral persons are said to be dhbydwo highest-order interests to realize

and exercise these powéfs.

These two moral powers constitute the free and leqatre of human beings.
People are free because they have the second pmnadr to reflect upon their
conception of the goof,and they are equal with one another because evetyas
these two moral powef8.Therefore, realising these two powers amountsatising
the nature of the human being as free and equallsRzelieves that the interests in
realising these two powers are the ‘highest-ordestause ‘these interests are
supremely regulative as well as effective. Thisliegpthat, whenever circumstances
are relevant to their fulfilment, these interestveyn deliberation and conduéf’.
The highest-order interests should ‘be the endsaatidities that have a major place

in rational plans®®

This can explain why Rawls’ hypothetical contrastavill choose principles of
justice as fairness, for these can effectively gmbthighest-order interestS.
Principles of justice as fairness assign severalcbiberties an absolute weight,
notably the liberty of conscience and equal palltitberties’® These basic liberties
are necessary conditions for ‘the adequate devetapeind full exercise of the two
moral powers of citizens as free and equal persdisberty of conscience enables
people to revise their present way of life and ¢jeato endorse other conceptions of
the good. The equal political liberties enable pedp develop and to exercise the

capacity to evaluate the basic structure of socigtg absolute priority of these basic

%4 Rawls (1980: 312).
% Rawls (2001: 23-24).
% Rawls (1999a: 442-443).
®” Rawls (1980: 312). Similar expression can alsed®n in Rawls (1999a: 491).
%8 Rawls (1999a: 379).
%9 Rawls (1999a: 221).
O Rawls (1993: 294-295).
" Rawls (1993: 297). See also Rawls (2001: 45).
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liberties can guarantee that the highest-ordereste of each person are secured
unconditionally. Thus principles of justice as feaiss will be chosen, but not other
principles, such as the principle of average ufilgince other principles would
permit cases where the highest-order interesteoplp would be sacrificed for the

sake of a greater net sum of utility.

Hence we can see that, to Rawls, a free and egusbip has two reasons to follow
principles of justice: one relates to reasonablen&® other relates to rationality. For
the first reason, a free and equal person follovisciples of justice for they are
principles which could be publicly justified. Howay following principles of justice
does not mean always sacrificing interests. Ttaddeo the second reason to comply
with principles of justice. A free and equal persdso follows principles of justice
because acting from these principles can advarsie highest-order interests. By
being just, they can realise these two moral poveerd enjoy goods which are
fundamental to their lives. Therefore it is bothiaaal and reasonable to comply

with principles of justice.

3.4.4 Between Hobbesian and Kantian contractarianism

From the assumption of highest-order interests caresee the difference between
Rawls and Kantian contractarians. Kantian contrestesm is based on the
conception of reasonableness. Hence the hypothetmrdractors are defined as
merely reasonable. Even if the hypothetical agregénvéll seriously harm the
interests of some hypothetical contractors, thegeothetical contractors will still
agree with it provided that this agreement is reabty justified’> Reasonableness is

the only consideration in the agreement-making ¢ulace of Kantian

2 Scanlon (1998: 160-163).
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contractarianism. However, Rawls obviously has lagoview of the hypothetical
contract. To Rawls, if a hypothetical agreemenun@s citizens to always sacrifice
their conceptions of the good, then it would betalle, and an unstable agreement
would be ‘seriously defectivé®A satisfactory political principle should not ortbe
reasonably acceptable to its followers, but alsnsistent with their view of the
rational good. In contrast with Kantian contracarsm, Rawls exerts commendable
effort showing that his political principles do nwrm the interests of followers, but
rather lead them to rationally advance their higloeder interests. The rational
capacity of free and equal persons and its relatothe idea of good are often
overlooked in discussions of Rawls’ theory. Thisgplains why Rawls is often
misunderstood as a Kantian contractarian. Howeveshort anecdote about Rawls

might verify my observation.

[In a conversation with Samuel Freeman,] Rawls gbveeferred to justice as fairness as a
‘contractarian’ position. He was opposed to othesg of Scanlon’s term ‘contractualism’ as a
generic term used to refer to justice as fairness.skid contractualism was Scanlon’s own
position, and that it was original, distinctive,dam important respects quite different from

what he was trying to d.

Freeman states that part of what Rawls had in miad that Scanlon’s contract
theory does not focus enough on whether politiciacples are compatible with the
good of people, while this is a central concerRaWls’ contract theory.

On the other hand, the assumption of the highekrointerests also shortens the

distance between Rawls and Hobbesian contractar@iesrly Rawls would deny

B Rawls (1999a: 518). It is important to note thawis does not say that an unstable agreement
means that it is unjustified. An agreement canugéfjed, but still unstable.

" Freeman (1991: 36). A similar story can also henébin Nussbaum (2006: 418n. 9), that Rawls
describes himself as a social contract theorishbtia Kantian.
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that his theory is indebted to Hobbes, since hiensldhat his theory ‘generalizes and
carries to a higher level of abstraction the famnitheory of the social contract as
found, say, in Locke, Rousseau, and KahRlevertheless, the resemblance between
Rawls and Hobbesian contractarianism should nobvezlooked. As Robert Paul
Wolff observes, Rawls is clearly affected by th@-stassical economic assumption
of utility-maximization/® Both Rawls and Hobbesian contractarians assunte tha
hypothetical contractors want to satisfy some pegfees. These preferences can be
satisfied by following certain political principleand this is a crucial reason why
contractors should follow these political princgleThe only difference between
them is that they define rational preferences iffedint ways. Hobbesian
contractarians take any considered and coherefdérpnees as rational preferences,
whereas Rawils further insists that rational prefees have to be compatible with the
highest-order interests. Despite this differenbeth Rawls and Hobbesian

contractarians maintain that following politicalriples is a ‘good’ to contractofs.

Following this analysis, one can see that Rawlsitaxt theory not only has some
characteristics of Kantian contractarianism, bwgoahas some characteristics of
Hobbesian contractarianism. By understanding theptex character of Rawls’
contract theory, the inadequacy of the orthodokaliomy between Hobbesian and
Kantian contractarianism becomes evident. In thehalomy, contractarians are
classified into two kinds; either Hobbesian or Kant However, Rawls falls into
neither camp. More accurately, he is in both. Tyyeokhetical contractors in Rawls’

theory are both rational and reasonable. Hence fRawl not a Hobbesian

> Rawls (1999a: 10).
S Wolff (1977: 208-209).
" In fact, the Hobbesian character is much stroig&awls’ earlier writings. In ‘Justice as Fairness
(Rawls 1958), Rawls assumes that people are réationgually self-interested, and ‘sufficiently edqua
in power and ability to guarantee that in normatwinstances none is able to dominate the others’,
then he discusses what principles these peopleagite on. This is highly similar to the Hobbesian
contractarian view of the person in the state dfirea Gauthier also discusses several similarities
between his theory and Rawls’. See Gauthier (1974).
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contractarian, for he assumes that hypotheticalractors are concerned with being
reasonable to others. Yet he is not a Kantian aotdrian, for he assumes that
contractors are also concerned with the rationakpts of their interests. His

contract theory is a ‘hybrid’ social contract; abhg of Hobbesian and Kantian

contractarianism® The orthodox dichotomy fails to include this distive kind of

contractarian model.

3.5  The third possibility: hybrid contractarianism and the dual conception

of practical reason

Since the orthodox dichotomy can only capture ‘pucentractarianism, its
inadequacy is that it overlooks hybrid contractaisen, which has characteristics of
both Hobbesian and Kantian contractarianism. Fumbee, this kind of model is
rare in the history of contractarianism. Rousseadi Rawls belong to this tradition
since both of them emphasise that the social contrat only defines principles of

8 Here one might recall Brain Barry’s analysis ofafRa theory of justice. Barry also takes justice as
fairness as a combination of two theories, jusisemutual advantage, which takes justice as the
rational cooperation for mutual advantage underucitstances of justice, and justice as impartiality,
which takes justice as a reasonable agreementisttzaiceptable from all points of view. See Barry
(1989: 179-254). Although both Barry and | take RAwontractarianism to be a hybrid theory, my
analysis is clearly different from Barry’s. From lBds perspective, Rawls is a ‘hybrid’ theorist
merely because he uses the languages of bothgedienutual advantage and justice as impartiality.
However, | concentrate on the conception of prattieason behind Rawls’ theory and indicate that it
is this dual assumption which makes Rawls a ‘hylitidorist. Moreover, the component of rational
advantage understood by Barry in Rawls’ theoryhis tational bargaining that happened in the
original position among parties behind the veiligriorance. This ignores Rawls’ discussion on the
‘good’ of justice in the Part Il oA Theory of Justicewhich is crucial for understanding why justice
as fairness is ‘rational’ to actual people. Theoral interests in the original position should et
confused with the real motivations that motivatefand equal persons to follow principles of jéstic
in the real world. (See Rawls 1980: 320-322, 358}35 contrast to Barry, | understand rational
advantage to be the highest-order interests iniziegl two moral capacities. These are also
fundamental goods valued by free and equal peraodslso the goods that Rawls emphasizes in the
Part Il of A Theory of JusticeWhen Rawls talks about the congruence betwedongdity and
reasonableness, he is talking about the congrueeiveeen highest-order interests and the sense of
justice. Hence, | believe that my analysis based orore correct understanding of Rawls’ theory.
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‘right’, but also represent the fundamental goog@bple. As my thesis focuses upon
contemporary contractarianism, | will take Rawlgtss example of this contractarian
model. This contractarianism has different chargttes from that of the other two

contractarianisms. Hence it has strengths thatetis contractarianisms do not
have, while it also has to encounter problemsttiege two contractarianisms do not

need to face.

3.5.1 The dual conception of practical reason

The distinctiveness of hybrid contractarianism iodes in its attitude to the
relationship between rationality and reasonablend3dferent contractarians
perceive this relationship in various ways. Hobéescontractarians subordinate
reasonableness to rationality. In this approachsaeableness becomes one of the
many preferences of a person, and it is one ottimsiderations in the weighting
model of rationality. Kantian contractarians suloate rationality to reasonableness.
In this approach, the considerations in the weghtnodel of rationality must not

violate the constraint of justifiability.

Hybrid contractarians take a different approachth@ previous section, we have
seen that the hypothetical contractors of hybrichtraxtarianism havedual
characteristics: they are both rational and redsenaThis implies that the
conception of practical reason of hybrid contraatasm is adual assumption: it
assumes that rationality and reasonableness area$pects of practical reason.
Neither is subordinate to the other. The reasonadispective uses the testing model
to assess the justifiability of people’s actionheTrational perspective uses the
weighting model to rank the preferences of peopleising utility as a measure to

maximize utility.
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But is this understanding of practical reason plaa8 Actually this dual assumption
is not uncommon since many theorists have alreathytgd out that it is inadequate
to see human beings as merely rational or reasenddhther, rationality and
reasonableness should be seen as two aspects dafcgrareason which are
independent of, and irreducible to, the other. &mmple, David O. Brink argues
that the Kantian interpretation of practical reas®rmnadequate and he proposes a
‘dualism of practical reason’, which consists oé tbategorical imperative and the
categorical prudencé® The former norm is similar to the conception of
reasonableness, whereas the latter norm is closfeetaonception of rationalify.
Brink believes that these two norms have the saatwgorical nature, and that they
thus have the same status in practical reasoniogh Bequirements are formal
requirements of people’s practical reason, so aeeiti them has supremacy. The
requirement of categorical imperative cannot oderrthe demand of categorical
prudence, andice versa Apart from Brink, Elster also suggests that thame two
norms in people’s practical reason: rationality anapartiality. The norm of
rationality, which requires people to arrange tlieisires according to certain logical
rules, corresponds to the conception of rationaliscussed earlier, while the norm
of impartiality, which requires people to take e@mt moral rules as absolute,
corresponds to the conception of reasonablenestertrgues that these two norms
are independent of each other: ‘The many attemptdeduce [rationality] from
[impartiality] are doomed to failuré’ A good life is a life in which rationality and
impartiality are harmonious with each otfférHence, to Brink and Elster, this
dualistic interpretation of practical reason is arencomprehensive and accurate
understanding than the tradition Kantian or Hobdresnterpretation. These two

interpretations can capture single sides of theupcseparately; but not the whole.

" Brink (1997: 289-290).
8 Brink (1997: 267-268, 287-288).
81 Elster (2008: 61).
8 Elster (2008: 68).
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Although Brink and Elster are not concerned herth wontractarianism, it seems
that their proposed dualistic interpretation of ghical reason is exactly like the
conception of practical reason which underlies Hyloontractarianism. Hybrid
contractarians, such as Rawls, assume that theigalaceason of actual people
consists of conceptions of rationality and reasterass, both having equal status in
practical reason. They have different functions amne concerned with different
things: one is concerned with the pursuit of goglile the other is concerned with
living according to the right. As Rawls emphasidasth capacities are distinctive
and neither can be derived from the other:

The reasonable and the rational are taken as tstimcti and independent basic ideas. They are
distinct in that there is no thought of derivingeofiom the other; in particular, there is no

thought of deriving the reasonable from the ratidha

The concept of justice and goodness are linked digtinct principles. More precisely, each
concept with its associated principles defines iatpaf view from which institutions, actions,

and plans of life can be asses8kd.

The distinction between rationality and reasonaddenoften appeared in Rawls’
writings®® As Samuel Freeman observes, ‘there are two juEabectives in Rawls
conception of justice: the original position anck tbeliberative rationality. The

former provides the foundation for judgments otiges the latter provides the basis

8 Rawls (1993: 51).
8 Rawls (1999a: 496-497).
% Dreben (2003: 321).
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for judgments regarding a person’s go§8'This further proves that a dual

conception of practical reason lies behind his i@marian theory?’

However, one should be careful to note that Raadsa hybrid contractarian who is
closer to the Kantian tradition, does not think tine relationship between rationality
and reasonableness is completely coordinated.ne d¢exts, Rawls emphasises that,
‘the Reasonableness presupposed and subordinat®ationality. It defines the fair
terms of cooperation acceptable to all within sanaup of separately identifiable
persons, each of whom possesses and can exeresévth moral powers®®
Although Rawls acknowledges that there is such raeroof priority, this order is
only to guarantee that when, unfortunately, ratibnand reasonableness conflict
with each other, reasonableness should still sutete rationality. In most of his
writing we can still see that Rawls takes ratiagaderiously and even believes that a
conception of justice must show that it is ratibpalstified. In his discussion of the
question of stability, he argues that a satisfgctmmception of justice must show
that it is stabl&® and stability depends on whether ‘it is ratiores @lefined by the
thin theory of the good) for those in a well-ordksociety to affirm their sense of
justice as regulative of their |if€° Rationality is an independent and crucial criterio
in determining whether a conception of justiceags$actory. Hence, a conception of
justice must show that it is both rationally andsenably justified. One would feel

uncomfortable if the principles of justice alwayl®wed for unreasonable treatments.

8 Freeman (1990: 284).

8" However, one might doubt that the source of noivitptof Rawls’s contractarian theory is not the
dual conception of practical reason, but ratheéhésconceptions of person and society. | belieg¢ th
these two conceptions have different functions. Thaceptions of person and society define the
context. Then rationality and reasonableness apéieabin this context and explain the source of
normativity. For a detailed explanation, see N@ear6Chapter 2.

8 Rawls (1980: 317).

8 Rawls (1999a: 398).

%0 Rawls (1999a: 497).
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But if the principles of justice often require aimesacrifice one’s interests, then these

principles should also be revised.

3.5.2 Hybrid contractarianism

Thus we can see that, according to Rawls, ratiypnald reasonableness are two
separate criteria. Insofar as both rationality asdsonableness are independent
conceptions of practical reason, and both of theenfandamentally important; a
satisfactory contractarian theory should ‘embodytla¢ relevant requirements of
practical reason’® Thus Rawls defines hypothetical contractors witho t
characteristics in order to model the dual natdrpractical reason. Neither merely
reasonable contractors nor merely rational cordracre adequate. Indeed, ‘merely
reasonable agents would have no ends of their beym wanted to advance by fair
cooperation; merely rational agents lack a sengastice and fail to recognize the
independent validity of the claims of othetsHence free and equal persons, who
are the hypothetical contractors in Rawls’ contraanhism, have two moral powers

that correspond to the rationality and the reaslemaiss respectively.

By studying what free and equal persons would choo® can know what political
principles are both rationally and reasonably fiesti The content of hypothetical
agreement in hybrid contractarianism is differeanf that of Hobbesian and Kantian
contractarianism. Since contractors are both rati@md reasonable, they would
consider both how to rationally advance their ies¢s and how to behave reasonably
to others. Their choice can specify the contergaditical principles that are justified

from both rational and reasonable perspectives.

1 Rawls (1993: 90).
%2 Rawls (1993: 52).
114



Chapter 3 Three Models of Contractarianism

[Principles of justice as fair terms of social ceogtion] articulate an idea of reciprocity and
mutuality: all who cooperate must benefit, or shareommon burdens, in some appropriate
fashion as judged by a suitable benchmark of coismar This element in social cooperation |
call theReasonableThe other element corresponds to Reaional It expresses a conception
of each participant’s rational advantage, whatndiwiduals, they are trying to advance. As we
have seen, the rational is interpreted by the maigposition in reference to the desire of
persons to realize and to exercise their moral pp\aad to secure the advancement of their
conception of the good. Given a specification @& farties’ highest-order interests, they are
rational in their deliberations to the extent thansible principles of rational choice guide their

decision®®

This hypothetical agreement has the character efhypothetical agreement in
Hobbesian contractarianism, for it represents a waypursue the interests of
contractors. But it also has the nature of the bygitcal agreement in Kantian

contractarianism, for acting from it representsay W be reasonable to others.

Further discussion of characteristics of hypotlataontractors and the content of
hypothetical agreement will be presented in Chageand 7, where hybrid
contractarianism is discussed in-depth. Howevex,discussion above is enough to
show the special conception of practical reasonybfid contractarianism, and how
this element affects the other parts of this catdérdan theory. In short, hybrid
contractarianism can be seen as having three etem@n the dual conception of
practical reason, (2) hypothetical contractors #ratwell-informed and both rational
and reasonable, and (3) a hypothetical agreemanhttiuld be justified from both a
rational and reasonable perspective. These threeeeits show that hybrid
contractarianism has a distinctive content whicHifferent from that of Hobbesian

and Kantian contractarianism.

% Rawls (1980: 316).
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3.6 Conclusion

Although contractarianism is a widely adopted mdtiogy in justifying political

principles, its classification is rarely discussefl. more precise conceptual
classification can help us to capture the natursoofie contractarian models more
correctly. This chapter shows the inadequacy obttleodox dichotomous model. In
the last chapter | showed that the content of araotarian theory fundamentally
depends on its conception of practical reason.eh tbhowed that there are three
possible conceptions of practical reason. Corredipgly, there should be three
models of contractarianism. If this is correct,rtlike orthodox dichotomy is flawed
for it only divides contractarianism into two stdsn The three models of

contractarianism are presented in the followindetab

Table 2 Three Models of Contractarianism

Hobbesian Kantian Hybrid

contractarianism | contractarianism | contractarianism

The conception of The conception of | The conception of | The dual
practical reason | rationality: reasonableness: | conception:
reasonableness is | rationality is rationality and

subordinated to subordinated to reasonableness ar

[1°)

rationality reasonableness | co-equal to each

other
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The characteristicg Rational Reasonable Well-informed

and circumstances contractors who arecontractors who arecontractors who ar

D

of hypothetical well-informed well-informed and | both rational and
contractors utility-maximizers | mutually respect | reasonable

one another

The hypothetical | Agreement that is | Agreement that Agreement that
agreement mutually could not be could be justified
advantageous to | reasonably rejectedfrom both rational

everyone. by anyone and reasonable
perspectives
Representative Gauthier Scanlon Rawls

Finally, it is worth noting that these three modelnnot be separated by clear
boundaries. A contractarian can have a philosoplpicsition between Hobbesian
and hybrid models, or between hybrid and Kantiaehdn fact, these three models
should be viewed on a spectrum. Hobbesian and &anthodels are the two
extremes, while the hybrid model holds a more eénposition. Different
contractarians then occupy different points witthis spectrum. Therefore, precisely
speaking, all contractarians are hybrid contraates;i because no contractarians
would occupy an extreme philosophical position sumh ‘pure’ Hobbesian
contractarianism, or ‘pure’ Kantian contractariamisFor example, even Gauthier,
who is normally seen as the representative of Heibbecontractarians, does not
deny that people can honour the value of principfgsistice because of its intrinsic
moral value and not only because of its instrumerdghie in serving their interests.
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In the last chapter of hisorals by Agreementhe argues that an individual will
appreciate the intrinsic value of mutually advaetags principles which protected
this society and hence will follow these principagen at the cost of his interedts.
‘Human beings have the capacity for an affectiveatity’ and hence are not merely

economic persons who are only concerned with makimitheir utilities>®

Scanlon, the representative of Kantian contragtam, also argues that following
moral principles can promote the well-being of daters. Although Scanlon does not
say this point directly, this point is implicit ims theory of well-being. According to
Scanlon, ‘what makes [a] thing good will...[be thetf#hat it] provides reasons for
desiring it' %® For example, friendship is good because it cas gi/reason to pursue
it. ‘[SJuccess in achieving [this good thing] becesrone of the things that make that
person’s life better’’ Based on this theory of well-being, one can tlemognise the
good of following moral principles. For following amal principles implies that a
person participates in a relation of mutual rectgni To Scanlon, following moral
principles and protecting the relationship of mureaognition are one and the same.
On the other hand, the relationship of mutual redam is a relationship that ‘is
appealing in itself—worth seeking for its own sa¥&t means that this relationship
itself can give us reason to pursue it, thus ituhde seen as a ‘good’. Hence, by
following moral principles, a person can maintdirs trelationship; by maintaining
this relationship, a person’s life can be madeebetdtf. Although Scanlon does not
say that people will follow moral principles becauhis will promote their ‘good’, at
least it seems that he does not think moral priesipre completely irrelevant to a

person’s good life.

% Gauthier (1986: 330-355).
% Gauthier (1986: 327).
% Scanlon (1998: 119).
" Scanlon (1998: 119).
% Scanlon (1998: 162).
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We can hereby see that even the representativeblobbesian and Kantian
contractarians are actually not as ‘pure’ as pmslp suggested. In fact, a
contractarian usually has both Hobbesian and Kardfaracteristics, but different
contractarians have different proportions of thease elements. In this sense, all
contractarians are hybrid and they differ only irogortion. Therefore, when |
discuss ‘pure’ contractarian models such as thebesian or Kantian, | will discuss
the models in general and will only use the thepoiethese contractarians when they
can be good examples of these models. For exangitbpugh Scanlon’s
contractarian theory has alluded briefly to the @b following moral principles,
this argument seems to be unimportant for he atgs sn a passage that his
contractarianism is not ‘about what would be thestrikely to advance [people’s]
interests”® Hence the Kantian element of his theory is far ensubstantial than its
Hobbesian element; to the extent that the latt@ven dispensable. | will focus on
the Kantian part of Scanlon’s theory when | disdfiastian contractarianism. These
‘impurities’ will be disregarded because my aimtasseparately discuss the three
models, Hobbesian, Kantian and hybrid contractams, and show that all three
models are problematic. Since these three modedmusk all sound ways of
employing a contractarian methodology, the facy e problematic will show that
there are some critical flaws in the methodologg. tNatter how one employs this
methodology, these flaws remain. Therefore, whe@authier or Scanlon are pure
Hobbesian or Kantian contractarians is not a ctussaue, for, even if their theories
are impure, their theories can shed light on thakmwesses of Hobbesian and Kantian

contractarianism.

In the following chapters, | will discuss these edarcontractarian models. The
normative force of these models depends on whétlegrcan satisfy the condition of

generality and the condition of priority. | will etv that although Hobbesian and

% Scanlon (1998: 194).
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Kantian contractarianism can satisfy the conditddrgenerality, both cannot satisfy
the condition of priority. The hybrid contractarigm is the only theory which takes
the problem of priority seriously and tries to sBtithe condition of priority.

However, this ambition hinders it from achieving/i@e generality; therefore, hybrid
contractarianism can only be applied to a smalugrof people. The condition of

priority can only be satisfied at the cost of tlhedition of generality.
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Chapter 4 Hobbesian contractarianism: Gauthier

4.1 Introduction

Rational interest always plays a crucial role inrah@nd political justification. As
Kurt Baier observes, ‘throughout the history oflpbophy, by far the most popular
candidate for the position of the moral point ofwihas been rational intereSt'.
What better recommendation could there be for nowaarinciples than the fact
that theypay to be moral? It seems that if being moral or beusg has no returns,
then it is irrational to be so. From this we cae 8 considerations of rationality are
common in our practical reasoning. As we saw inlgst chapter, rationality is a
weighting model that ranks our preferences in teafatility and motivates us to
maximize our individual utilities. This instrumehtaonception of rationality is
widely endorsed in various subjects, and Hobbesienractarians take it to be their
conception of practical reason. In this chaptevjlll further discuss how Hobbesian
contractarians justify political principles by hytpetical agreement based on this
assumptiorf,and why, because of this assumption, Hobbesiatramiarianism fails

to fulfill the condition of priority.

Before we start to discuss Hobbesian contractamanil should first clarify the
relationship between Hobbes and Hobbesian contiactsm. Hobbesian
contractarians normally claim that their roots areHobbes (and some argue that

Hume is also in this traditiorf)in general, this is not a wholly false claim besmu

! Baier (1958: 187).
2 Some people might argue that Gauthier's contrictaproject is more concerned with moral
justification. Yet Gauthier also acknowledges thist contractarian theory has a political dimension
and can be used to justify social institution anacpice. See Gauthier (1997).
% Gauthier (1979).

121



Chapter 4 Hobbesian Contractarianism

they are profoundly influenced by Hobbes in attid¢a® ways. First, their view of
human rationality is affected by Hobbes. Hobbeselbet that human beings are
creatures of passions and desires. Human life, thenjourney of seeking to satisfy
desires: ‘Life itself...can never be without desitélobbes sees human beings as
‘maximizers’ who aim at maximizing the satisfactioh desires. This maximizing
behaviour is ‘a general inclination of all mankiradperpetual and restless desire of
power after power, that ceaseth only in dea#’similar understanding of human
nature can also be seen in the writings of Hobbesiatractarians, who believe that
Hobbes’ words can be articulated better by thertheb rational choic&.Secondly,
the way that Hobbesian contractarians understand heople form a social
agreement is also highly similar to Hobbes'. Actogdto Hobbes, since human
beings are rational, they should understand tregt dan only get rid of the state of
nature by subjecting themselves to an absolute remye Therefore, a social
agreement which authorizes an absolute sovereigjusigfied, because it is a
mutually advantageous agreement which avoids tloe giate of nature and brings
benefits to all peopléAlthough, these days no Hobbesian contractariaosldv
agree with absolutism, none of them would deny thatstified social agreement
should be a mutually advantageous agreefhBetause of these two similarities,
Hobbesian contractarians claim that their appraachbe traced back to Hobbes and

they are indebted to his insights.

However, there are also some critics who argue Huaibesian contractarianism
misunderstands HobbesThe difference between Hobbes and the ‘so-called’

Hobbesian contractarians should not be overlookedexample, some people argue

“* Hobbes (1994: 35-36).
® Hobbes (1994: 58).
® See Gauthier (1986: 21-23), Hampton (1986: 16ahf)Kavka (1986: 38-40).
" Hobbes (1994: 79-81).
° Ryan (1988: 92).
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that Hobbes is concerned only with the desire &lf-@reservation, and they justify
the hypothetical contract by the satisfaction ois tiorimary desire. However,
Hobbesian contractarians are not concerned spabffizvith this preference, and
they justify the hypothetical contract by the mamation of individual utility, which

consists of other preferences apart from self-pvasen. Whether ‘Hobbesian
contractarianism’ is a correct label could be thkject of a chapter of its own, but |
would like to bracket this question here first. @mmy interest is in the normativity
of Hobbesian contractarianism, regardless of whetloe not Hobbesian

contractarians misunderstand Hobbes, this theeegf its well-structured and worth
discussing. Hence | will leave this question admlethe moment and simply keep

using the term ‘Hobbesian contractarianism’.

As | said in Chapter 2, the normativity of a hypaitbal contract depends on whether
it can satisfy the condition of generality and toadition of priority. The purpose of
this chapter is to examine whether Hobbesian cotatrianism can satisfy these two
conditions. | will use David Gauthier as the repraative of Hobbesian
contractarianism. First, | will explain how the ception of rationality determines
the characteristics of hypothetical contractors dhd content of hypothetical
agreement, which are the other two elements in Esiblb contractarianism. Based
on the conception of rationality, Hobbesian cortilaans argue that a political
principle is justified only when it is mutually beficial, since such a principle
represents an agreement that is rationally judtifidéecondly, | will discuss the
inadequacy of this assumption. This assumptiors fail fully model our practical
reason because it overlooks another aspect ofigmhotason—reasonableness. This
flaw explains why although Hobbesian contractagancan satisfy the condition of
generality, it still fails to satisfy the conditiaf priority. The third section will be a
discussion of possible objections from Hobbesiamtregtarians. Hobbesian
contractarians might respond that reasonablenessféct not independent since it
can be reduced to one of the preferences in a erablity function. | will argue

that this reduction is unsound because it distbds/ery nature of reasonableness.
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4.2 Hobbesian contractarianism: an elaboration

Hobbesian contractarians believe that actual pedgliberate about practical issues
in terms of rationality. If political principles arrationally justified, then actual
people will have reason to accept them. Theseigallprinciples can be specified by
the hypothetical agreement that would be made tigna hypothetical contractors.
In this section, | will illustrate how these corttars are defined and how decisions

are arrived at.

4.2.1 Characteristics of hypothetical contractors

According to my definition in Chapter 3, rationglits a decision-making process
which takes every motivation of people as prefegsncanks different preferences in
terms of utility and aims at maximizing the utilitgf a person. Hobbesian
contractarians, like Gauthier, believe that if thgpothetical contractors can
deliberate in accordance with rationality, then tHecision of hypothetical

contractors is justified to actual people. Actuabple can identify themselves with
the hypothetical contractors and understand thenat behind the decisions of
contractors. Based on this belief, the charactesisif hypothetical contractors are
defined in order to represent a pure rational mecef deliberation. These
characteristics can be shown in three aspectsmibivation of contractors, the

qualification of contractors and the knowledge afttactors.
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The motivation of contractors

Hypothetical contractors are defined as purelyorati contractors who have
coherentandconsideredpreferences’ These rational contractors have different sets
of preferences, which constitute their own utilitynctions. Based on their utility
function, rational contractors aim at nothing excepaximizing their utility
effectively: ‘The rationality is assumed and isntged with the aim of utility-
maximization’** Moreover, contractors are assumed to be mutuaioncerned
with one another (take no interests in one anattiatérests}? Each rational utility-
maximizer has their own utility function which isdependent of those of others.
This assumption easily attracts a critique thas itounterfactual, for people ‘do, at
least to some extent, care about how other peoptaeptions of the good are
promoted’*® But Gauthier does not intend to make such an dbassumption. His
assumption is more restrictive than many critiaakhhe requires only that people
are not interested in the utility of those with whahey exchange. ‘This is
Wicksted'’s requirement of “nottism”; my preferences do not involve you, although

they may involve some third person not party to mteraction’* That is to say,

19 As | discussed in Chapter 3, these two conditamesthe necessary conditions for a preference to be
counted in a utility function. These two conditiopsevent those inconsistent and ill-considered
preferences from affecting the bargain. But hovjuttge whether a preference is considered or not?
Some people object that Gauthier cannot avoid asgusomea priori normative commitments and
obligations in order to show that some preferenaes ill-considered (such as the preference to
mistreat others) while some are not. Since thiggae is not highly relevant, | will discuss a pibgs
response to this critique only briefly here. | du think Gauthier is vulnerable to this critiquer he
could simply claim that he only requires rationahttactors to think about their preferences cakgful
and he trusts that, in general, those ill-considigeeferences, such as the preference to mistreat
others, could be excluded after reflection, bus tigflection does not necessarily involve normative
commitments or obligations. For example, as JameffirGsuggests, a desire could be seen as
‘informed desire’ insofar as people ‘appreciateel itue nature’ of the object of these desires,thizd
appreciation could be irrelevant to normative commmants. (See Griffin 1986: 11) For an example of
this critique, see Brandom (2001), Ripstein (20@8Bjier (1988) Scanlon (1975: 78).
1 Gauthier (1975: 209).
12 Gauthier (1986: 10-11, 102-103).
3 vallentyne (1991c: 5).
1% Gauthier (1986: 87).
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rational utility-maximizers are nowholly mutually unconcerned with one another.
Sometimes the utility function of contractors inved the utility function of others,

but in most cases, the utility functions of contoas are independent of one another.

The qualification of contractors

In Gauthier's hypothetical contract, only thoseiaml utility-maximizers whose
cooperation would benefit others qualify. Those gbeovho are not able to offer
benefits, such as children, the severely handichpped members of future
generations are not included as contractdhis scope can be explained by the
conception of rationality. Since the hypotheticahttactors aim only at rationally
maximizing their utility, it would be irrational fadhem to cooperate with people who
could not bring them a gain in utility. The onlyrio of cooperation to which they
will agree is a mutually advantageous agreemems€guentially, those ‘powerless’
can be included in the scope of contract only wtienrational utility-maximizers,
who can participate in the contract, care abountpersonally. Nevertheless, even if
those ‘powerless’ were loved, their moral standiayld still besecondarysince it
would depend only on the personal care of ratiotiity-maximizers, who have the

primary moral standing®

The knowledge of contractors

Rawls’ contract is famous for the veil of ignoranoceposed on contractors.
Contractors only have general knowledge of thegietg but know nothing about
their particular features. Gauthier consciouslyatises himself from this approach

1% Gauthier (1986: 268-269).
'8 Morris (1991: 76-95).
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and argues that his contract is based on ratioegbtiations among well-informed
peoplel’ In Gauthier’s contract, contractors are fully imfi@d about their capacities
and social situations. The purpose of making tesimption is clearly to reduce the
gap between actual people and hypothetical coosmctf hypothetical contractors
were ignorant of particular information, then theypuld have a utility function
which is highly different from that of actual peeplThe decision that hypothetical
contractors would make in order to maximize thditity would be rationally
unacceptable to actual people. Hence, in ordensare that the rational decisions of
actual people and hypothetical contractors areséime, Gauthier rejects any veil of

ignorance in his contractarian theéty.

4.2.2 The state of nature: the Prisoners’ Dilemma

These three characteristics constitute the hypetietontractors in Gauthier’s
contractarian theory—well-informed rational utilityaximizers who are mutually
unconcerned with one another and cooperate witlkerstionly when others can
benefit them. Gauthier believes that the decisimingese hypothetical contractors
represent what are rationally justified to actuabgple. Hobbesian contractarians
invite us to imagine a ‘state of nature’, that assituation that these hypothetical

contractors were grouped together. In particularucnstances, these contractors can

7 Gauthier (1986: 5)

18 But there is another critique that well-informesoning is itself unrealistic. Someone might argue
that the utility function of actual people usualigvolves wrong information or unconsidered
preferences. Hence the utility function of welléanmhed hypothetical contractors is still differerdrh
that of actual people. The actual people may &l to identify themselves with hypothetical
contractors. It is true that wrong information amtonsidered preferences inevitably exist in oat re
life. Nevertheless, actual people rarely think th&se factors are desirable and relevant. Everlif
informed maximization is impossible in the real ldoiit is still instructivefor actual people. No one
would prefer pursuing a goal because of wrong adéguate information. More precisely, utility-
maximization is valuable only when people are fitiformed, for people usually would not value
utility-maximization when the utility function isffected by fraud. It is commonly acceptable that
rational utility-maximization should not be contaraied by these factors. For how the decision of
hypothetical contractors act as an instructionobiia people, see Morton (2001)

127



Chapter 4 Hobbesian Contractarianism

spontaneously achieve a Pareto-optimal outcomeudtome where no individual

could be made better-off without some individuatny worse-off, without any

agreement. Gauthier believes that, under the donditof a perfect market, the
divergent and seemingly opposed interests of @iffemndividuals fully harmonize

with one another. All contractors can do as welthes can, that is, their individual

utility can be maximized subject to the utility niazation of others. Hence, no
rules or agreement are required in the perfect etadecause a mutually beneficial
order can be spontaneously achieved by the interectamong contractors. ‘The
perfect market, were it realized, would constitatmorally free zone, a zone within
which the constraints of morality would have nocglaln leaving each person free to
pursue her own interest in her own way, the masdeaisfies the ideal ofmoral

anarchy.*®

However, this perfect outcome does not always odowsome cases, market failures
appear and the rational pursuit of individual tigb leads to suboptimal outcomes,
that is, outcomes where one individual could be en&eétter-off without any
individuals being worse-off. One of the best-knoexamples is the ‘Prisoner’s
Dilemma’. It describes a situation where two pres@nare captured and interrogated
in separate rooms. Each is told that, if they cemfieefore the other does, then they
will only be sentenced to one year’s imprisonmehilevthe other will be sentenced
to ten years. If neither confesses, then bothamly be sentenced to three years. But
if both confess, then both will be sentenced tdeigars. Their situation can be

represented by the following matrix:

Table 3 Prisoners’ Dilemma

19 Gauthier (1986: 84).
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B’s strategy Confess Not confess
A’s strategy
Confess -8, -8 -1, -10
Not confess -10, -1 -3,-3

In this matrix, the left-upper cell, the convergernaf the rational choice of both
prisoners, is a suboptimal outcome, because tkaaa alternative outcome (the left-
upper cell) that both prisoners could gain moreefiemwithout making other worse
off. Although each prisoner knows that the optirmatcome is the right-lower cell,
each will ironically fall into the suboptimal leftpper cell, because each can
maximize his utility only by confessing, irrespeetiof whether or not another
prisoner confesses. We can see the divergence dretrationality and optimality:

even all people act rationally, they cannot achiéeeoptimal outcome.

This is why a social contract is needed. In thedfrer's Dilemma, both prisoners
will choose to confess only because they do natestiee appropriate understanding.
However, if they reached an agreement before therg waught, both of them would
choose to not confess and hence they can achieveptimal outcome. Gauthier
believes that those contractors can get rid of stdedlures in a similar way. Market
failures appear because contractors act indepdgdeitihout cooperating with each
other. So what if they make a social agreementaust Contractors can make an

agreement with one another which guarantees tharty esontractor will choose a
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collective strategy that leads them to an optimaicome and provides them the

opportunity to avoid market failure.

4.2.3 The hypothetical contract: the Lockean proviso andhe principle of

minimax relative concession

For the sake of leaving the suboptimal positioeséhcontractors bargain with each
other and form a social agreement which is mutualivantageous. However,
bargaining needs a baseline which can determingdbds that each person brings to
the bargaining table and that is not subject t@&iaing. Without this baseline, one
cannot understand the idea of advantigdence, before bargaining, contractors
have to know what goods they can legitimately oisst.fGauthier suggests that this
‘initial distribution of goods’ is defined by a priso on previous acquisition of
resources. Gauthier, following Nozick, calls thi®yso the ‘Lockean provisd:
Goods belong to a person when they are ‘acquirekirmywithout taking advantage
of any other person—or, more precisely, any otheoperator'?> Here ‘taking
advantage’ of another person refers to making itlv@tgon of another person worse
in order to better one’s own. The function of tpi®viso is to exclude irrelevant
factors such as coercion and free-riding. Under ¢bastraint of this proviso,
contractors can no longer acquire goods by coeiy®edatory activities. They can
get the goods only by their own labour. Since tbelkean proviso guarantees a fair
initial situation without coercion, the hypothetiegreement which is reached under

the constraint of this proviso will be a fair agresnt.

2 Barry (1989: 12-15).
I Nozick (1974: 175-182).
22 Gauthier (1986: 201).
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At the bargaining table, contractors have to thabkut how the cooperative surplus
should be divided. They know that by cooperatinthveiach other, extra goods will

be created. The question is how these goods shmmuldivided among contractors
who create them together. According to Gauthiemncesisociety’'s members are
rational utility-maximizers, they will seek to gas much cooperative surplus as
possible during bargaining. If the claims of theseiety members are incompatible,
there is a second stage in which each member offarsessions to the others by
withdrawing some portion of their original claim darproposing an alternative

outcome. Concession making continues until a setutially compatible claims are

reached. According to Gauthier, this is reached nwleach member makes
concessions that are relatively equal to the cammes of others. Here the relative
concession refers to the concession that one hasfter when one bargains with

others in the division of cooperative surplus:

The relative concession that a person makes forea @ption is the ratio of (a) the excess of (i)
the utility for that person of his/her most favdealadmissible option over (ii) the utility for
that person of [the agreement] to (b) the exceg§ diie utility for that person of his/her most
favorable admissible option over (ii) the utilitgrfthat person of the initial bargaining position
option. An admissible option is one that is bothsible and accords everyone at least as much

utility as the initial bargaining positidfi.

Gauthier argues that the outcome of bargaining bellthe ‘principle of minimax
relative concession’, which is a bargaining solutihat minimizes the maximum
relative concession that anyone makes. This pil@égpmost rational because it ‘is
most favourable to [each society member], miningzine costs of her restraint and
maximizing the benefits she receives from the a@strof others®® In every other

alternative outcome, the maximum relative concessimuld be greater, which

# Vallentyne (1991c: 8).
24 Gauthier (1986: 128).
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means that some society members would be disadyethtand would be required to
sacrifice more. As Vallentyne says, ‘the intuitidea behind this solution is that,
since one’s ground of complaint can be measuredn®/s relative concession,
minimizing maximum relative concession minimizeg tjrounds for complaint®

Therefore, the principle of minimax relative corgies is rationally the most
acceptable solution to everyone, because any atteznative solution would impose

more burdens on some members and would be rejegtétese members.

The principle of minimax relative concession is thigtcome of a joint strategy
choice?® By following the principle of minimax relative coession, hypothetical
contractors can overcome market failure and achieveptimal outcome. However,
someone might doubt whether, even if it is ratidoainake such an agreement, it is
really rational to comply with it. It seems thdt,individuals are by nature rational
utility-maximizers, they should free-ride on othensd break the agreement given
that others must still honour the agreement. Gauttiisagrees that this is rational.
He distinguishes two strategies for maximizing itg. One is straightforward
maximization, which means that an individual ‘seéksnaximize his utility given
the strategies of those with whom he intera@t$Vithout concern about any other
things. Another is constrained maximization, whiokans that an individual ‘has a
conditional disposition to base her actions oniatjetrategy, without considering
whether some individual strategy would yield hezajer expected utility...In other
words, a constrained maximizer is ready to coopamatvays that, if followed by all,
would yield outcomes that she would find benefig@d not unfair?® Gauthier

argues that provided the government can guarantesufficient degree of

% Vallentyne (1991c: 8-9).

6 Some theorists argue that rational contractorsimigoose other principles apart from the principle
of minimax relative concession. This principle ialy one of the possible joint choices. For a
discussion of this question, see Hardin (1988).

" Gauthier (1986: 167).

28 Gauthier (1986: 167). For the discussion of casérd maximization, see also Gauthier (1975)

132



Chapter 4 Hobbesian Contractarianism

translucency, that is, other people can have by faood idea what we are really like
and free-riding is difficult, constrained maximiat is a more rational strategy than
straightforward maximization. Individuals should theposed to act on the basis of
the agreement, rather than maximizing their ugditidirectly and free-riding on

others.

This concludes the exposition of Hobbesian cordragamism. We can see how a
Hobbesian contractarian develops a whole theomy fitee conception of rationality.
In Gauthier’'s contract theory, hypothetical contoas are well-informed rational
utility-maximizers, who model the rational delibiva process of actual people. The
main problem for these contractors is market failwwhich is the suboptimal
situation that contractors would fall into if theyaximized their utility without any
agreement. So they have to make an agreement matlmother in order to get rid of
these suboptimal situations and enjoy a cooperaiwplus. Before bargaining,
contractors have to define what goods belong tontheo they first agree on the
Lockean proviso which defines the initial distrilmm of goods. This initial
distribution determines the bargaining power of tcactors. Based on their
bargaining power, contractors bargain with one la@otand at last agree on the
principle of minimax relative concession. This gipile acts as a public constraint
which helps them to reach optimal, mutually benafioutcomes. Contractors will
also change into constrained maximizers and beogéxpto maximize their utility
under the public constraint. Hence, Gauthier shdwsv substantial political
principles are derived from a formal conceptionrationality by the contractarian

method.

4.3  Hobbesian contractarianism and the condition of gearality

One of the crucial conditions of having normativisythe condition of generality.

Contractarians must show that the social agreensemot only justified to the
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hypothetical agents, but also justified to actuedgle. So the conception of practical
reason should be generally acceptable to actugli@e®dhe strength of Hobbesian
contractarianism is that it assumes a weak cormepfi rationality. This section will
show how Hobbesian contractarianism can fulfill toadition of generality.

4.3.1 The general acceptability of the conception of ratinality

Gauthier’s solution to the problem of generalityasely on the weak conception of
rationality, which is a conception ‘without any @rimoral assumptioné® In fact,
this strategy of avoiding moral assumptions is alee common strategy of
Hobbesian contractarianism since making moral aptons would lead to
controversy® People who do not care so much about impartialityht refuse to
identify themselves with the hypothetical contrastavho have a strong motivation
to be impartial. The relationship between hypottatcontractors and actual people
would become unclear. In order to prevent this maersy, Hobbesian
contractarians propose that a contractarian thslooyld appeal to ‘a non-moral, or

morally neutral, base™

Hence, Hobbesian contractarians, including Gauthierrow the conception of
rationality from the theory of rational choice, whidoes not have any prior moral
presupposition and provides only a ‘weak and widabcepted conception of
practical rationality* Gauthier believes that maximizing individual uyiliis the

fundamental characteristic of human beifig.is hard to prove the generality of the

conception of rationality; not because it is grdesd, but rather because its

29 Gauthier (1986: 6).
%0 Kavka (1986: 64-65) and Hampton (1986: 22).
31 Gauthier (1986: 17).
%2 Gauthier (1986: 17).
% Gauthier (1977: 332).
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generality seems to be self-evident. Yet | can ¢ywe reasons to support this claim:
the first is empirical; the second is theoretichirst, the generality can be proved by
current neuroscientific studies. According to someuroscientists, the utility

calculation model is actually a decision-makingisture that physically exists in our
brain3* This structure quantitatively encodes the relatigsirabilities of all possible

courses of action. Our brain then chooses amorsg tbeurses of action according to
the relative desirabilities. This mechanism is jlls¢ the rational decision-making

process that we discussed before. Based on thesei@hstudies, neuroscientists
argue that the utility calculation model is not eigran arbitrary assumption that a
person could choose to accept or not, but rath@mraate neurobiological structure of
the brain each person is born with. This empirgtaldy can also explain why the
utility-function decision-making model is transautil; it persists in many societies

in various forms?

We also have a second reason to accept this comeeagtrationality. As Binmore
argues, the conception of rationality does not ifpe@dhat goals people must have.
These rules simply require people to be consistenpursuing their goald®
Regardless of the goals of people, they will bellaessed to deny that they have to
pursue these goals consistently. Even though sprestipeople might behave
irrationally and fail to maximize their individualtility, it does not mean that

rationality does not occupy a crucial role in th@iactical reason. Hence it is sensible

% See Glimcher, Dorris and Bayer (2005). For a pslagical point of view, which argues that
people acquire this model of decision-making inagoosterioriway, through living in a culture and
learning early in life, see Morton (2001).
% See Miller (1999) and Rapoport and Chammah (1965).
% Binmore (1994: 21, 27).
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to claim that, compared with other interpretatiohgractical reason, rationality is a

general interpretation which is acceptable to bse peoplé’

These two reasons can also shed light on the questiwhy so many contractarians
adopt the Hobbesian approach. The standard cribfwentractarianism is that the
relationship between the hypothetical contract themd the real world is unclear.
However, Hobbeisan contractarianism can avoid pineblem for it is based on a
weak conception of rationality borrowed from thedty of rational choice. It is a

minimal assumption that does not invoke any comrsial moral assumptions and
assumes only that individuals are rational utifitgximizers. In fact, this is also the
distinctive strength emphasized by Hobbesian cotarans. As Kavka points out,
unlike philosophers who imagine human beings as'dood’, ‘Hobbesians...see a
system of plausible moral and political hypothessserging from a realistic

portrayal of human naturé®,

By grounding their theory on a widely accepted agsion, Hobbesian
contractarians believe that actual people will haw@ problem in identifying
themselves as hypothetical contractors. The hygiotlecontractors are rational
persons who aim at maximizing utility effectivebyyt they are also familiar with the
‘capacities, situations, and concerns’ of actuapbe hence their decisions should

also be able to promote the utility of actual pedpl The contract that they will

3" Here the claim that rationality is generally adedfe merely means that people are bound by the
rules of rationality in their practical reasoningdathey would usually agree that they have an
obligation to follow these rules. But it does notan that people generally accept rationality as the
only component of practical reason. As we will seerlatethe thesis, the Hobbesian conception of
practical reason overlooks the reasonable aspegiragftical reason. Apart from rational utility-
maximizers, people also generally conceive thereselss reasonable moral persons who are
concerned with justifiability. However, it does radfect the general acceptability of the conceptibn
rationality.

% Kavka (1986: 80).

%9 Gauthier (1986: 9).
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make is a mutually advantageous agreement whichbcaug benefits to actual
people. The actual people, who also want to maarttieir utilities rationally, will

not find this agreement weird and will accept tligreement. Therefore, the
Hobbesian contract is not an authoritarian schentechw imposes arbitrary
restrictions on people by relying on an irrelevamintract story. Rather, the
Hobbesian contract explains what political prinegplare rationally justified and

actual people who are rational should comply whgse political principles.

4.3.2 Presupposing hedonism?

However, some critics might argue that the conoeptof rationality is less
acceptable than those rational choice theoristiev®| The wide acceptance of this
conception of rationality depends on its neutratityall goals. But critics could
argue that there is actually a hedonistic goalrmkie conception of rationality. The
neutrality of this conception is merely an illusifor it presupposes a substantial,
ultimate goal that all human beings should purshappiness® Rationality
presupposes that all preferences are commensurabis. implies that it must
presuppose an ultimate preference above thesergmeés, and the weight of each
reason is measured by how much it can contributeh&o satisfaction of this
preference. These critics then argue that the aténpreference should be the
maximization of happiness, which is measured byes@ubjectively identifiable
psychological intensity* Hence how we should arrange the importance ofrothe
preferences depends on how much each preferenceooénbute to the amount of
our happiness. Since the maximization of happinegkich is a particular
psychological quality, is itself a substantial, tuistive conception of the good,

critics argue that the conception of rationalityridact not neutral. This conception

40 Korsgaard (1999).
“! Korsgaard (1999: 97-98).
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‘cannot after all be detached from its origins:ist a child of introspective
psychology, grounded in the British empiricist theof happiness or the gootf If
the conception of rationality presupposes a hediongoal, then this conception
might fail to be an impartial process with respecall preferences. This casts doubt

on how general the conception of rationality is.

Nevertheless, this critique is actually based anisunderstanding of the nature of
utility. It wrongly assumes that utility represemtsneasurable quantity of happiness,
thus utility-maximization should presuppose a go&l maximizing happiness.
However, utility does not refer to any specific gsglogical quality. Rather, it is
simply a measure of preferences which are rankext@ordance with principles of
coherence, such as the principle of transitivity.fact, as some rational choice
theorists emphasize, the most crucial idea oftytiiaximization is coherency rather
than happines$® Hobbesian contractarians do not assume that peaple their
preferences according to how much these preferezmasibute to their happiness.
People can rank preferences according to othernggusuch as how much these
preferences can contribute to the promotion ofagercommunal values. What
ground people should choose is up to them, andatisver is not necessarily
happiness. Hobbesian contractarians are concermég about whether the
preferences are ranked in a consistent order, dksgar of whether these preferences
contribute to their happiness. If a preference A &digher utility to a person than a
preference B, then it does not mean that A coultglthis person more of particular
kind of psychological experience than B could offeather, it means that this person
prefers A to B only, and it has nothing to say dlbite psychological state of this
person. Even if A would undermine the happinesa pkrson, A still has a higher

utility.

42 Korsgaard (1999: 98).
3 See Luce and Raiffa (1957: 31-32), Arrow (1967:H@rsanyi (1986: 8) and Debreu (1959: 55-59).
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Therefore, maximizing utility neither presupposesadculation of the quality of a

certain kind of psychological experience, nor ppgsmses that all our actions serve
an ultimate purpose of maximizing this psychololjieaperience. It presupposes
only that a person can have a consistent ordereféences. That is why Gauthier

says,

We have no reason to believe that preference hargae, measurable object such as [quality
of experience or enjoyment]. It seems clear thafgoences cannot be correlated with any
single dimension or characteristics of the stataffa#irs that they relate. Indeed, it seems clear

that preferences do not depend solely on the ipmltif experiencé’

4.3.3 Presupposing egoism?

Critics can further answer this response by sattiag, even if rationality does not
presuppose that people have a hedonistic goal umg their happiness, it still
presupposes that people have an egoistic goal suimg their self-interest. The
utility function only takes preferences which asgated to a person’s self-interest
into account. For example, Geoffrey Sayre-McCorgedis that the assumption of
Hobbesian contractarianism is counter-intuitive dase human beings are not
wholly self-interested. They have altruistic prefgces which are not determined by

selfish or narrowly self-interested desifes.

Again, this critique is still based on a misundansling of the nature of utility.
Rationality does not presuppose that people aréstegoSince utility is only a

neutral idea, it says nothing about whether prefms in a utility function are

4 Gauthier (1986: 36).
“5 Geoffrey Sayre-McCord (1991) believes that Hobdmesiontractarianism is based on an assumption
of self-interestedness. See also Morris (1988).
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necessarily related to a person’'s self-interestopfe can have an altruistic
preference, that is, they prefer a state of affamira/hich other people are benefited
but their own self-interest is harmed. In this ¢akeir utility can still be maximized
after their altruistic preference is satisfied. iBaal calculation does not exclude this
kind of preferencé® Regardless of whether a person’s preferenceskrmnterested

or altruistic, given that these preferences ar&edrtonsistently, they are counted as
legitimate preferences and should be taken intowaté’ That is why Gauthier says
that Hobbesian contractarianism does not presuppossubstantial egoistic
conception of the person:

Neither conception of rationality requires that gqiigal reasons be self-interested. On the
maximizing conception it is not interests in théf,sbat take oneself as object, but interests of
the self, held by oneself as subject, that protigebasis for rational choice and action. On the
universalistic conception it is not interests inyame, that take any person as object, but
interests of anyone, held by some person as sultfettprovide the basis for rational choice

and actiorf®

4.3.4 Too unrealistic?

Apart from the criticisms of presupposing hedonina egoism, the conception of
rationality could also be condemned as being uistealSome critics may argue that
the axioms that are taken to characterize ratipnare matters of controversy
because, from empirical experiments, actual pesplbbices are always the reverse
of what the model of rationality would predict. Fekample, the conception of

rationality requires the order of preferences tocbmplete, which means that ‘for

6 Some theorists have pointed out the model oftytifiaximization does not presuppose that all
desires of people are self-interested. See Arr@8313) and Sen (1977: 322-324).

47 Gauthier (1986: 23).

“8 Gauthier (1986: 7).
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any two possible outcomes in a choice situatiomctiooser must either prefer one to
the other or be indifferent between them...[The pplecof completeness rules out
preferentially non-comparable outcom&owever, as some economists argue, if
we take the principle of completeness seriouskgnti is actually a very demanding
principle® Both Herbert Simon and George Shackle argue thate situations and
consequences are incalculaBl&he world is full of endogenous factors that Iéad
complexity and uncertainty. How can | be sure thmt choice can lead to the
predicated outcome? How can | be sure that my ehwoist be better than any other
alternatives if | look back one day in the futurBRe to the complexity and
uncertainty, it is impossible for people to accelatpredict the utility of each
preference and compare among various preferencgsteal future is inherently and
fundamentally unknowable. Hence, a complete ordepreferences is in fact an
unachievable task for actual people.

Similarly, the principle of transitivity requiredylrationality is also vulnerable to a
similar critique. Transitivity requires rationalgg@de not to rank their preferences as a
cycle, that is, they cannot prefer A to B, prefetoBC, then prefer C to A, for ‘[s]uch
cycle would divest choices of all rationalifi? Rather, rational people should rank
their preferences in a consistent order. For exanipthey prefer Ato B and B to C,
then they should prefer A to C. This principle isoacriticized as being too harsh
because empirical experiments show that most op#aple do not choose in this
way. In a famous betting experiment conducted byiida Allais, Allais shows that
people may make intransitive choices in differeatngles>® For example, in the
Table 4, people may prefer A to B in one gambleahse B is a large-stake small-

prize gamble. They may also prefer B to C in anog@nble because C is a large-

49 Gauthier (1986: 39).
*0| am indebted to Albert Weale for this point.
*1 Simon (1962) and Shackle (1964)
2 Gauthier (1986: 41).
%3 Allais (1979)
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stake small-prize gamble. But if they have to cledostween A and C in one gamble,
then they may prefer C to A because now C looks dksmall-stake large-prize
gamblex* Hence, the principle of transitivity is, like thginciple of completeness,
controversial because it is always inconsistent wWie actions of actual people.

Table 4 A version of Allais Paradox

Probability| Probability 0.4 Probability 0.2 Probability 0.4
Choice

A 6 6 6

B 0 10 10

C 0 0 15

Although these two critiques are valid, they do af¢ct my claim because they are
challenges to theoredictive power of rationality, but not the challenges te th
normativepower of rationality. As a model of practical reasg, the conception of

rationality has two functions. One is to predictawviactual people would do under

* This example and table is borrowed from Loomes &ndden (1982: 815-816), which is a paper
about Allais paradox.
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certain circumstances; another is to prescribe \aoaial people ought to do as a
rational being. The critiques of Simon, Shackle Alidis correctly point out that the
predictive power of the conception of rationalisydissatisfactory. However, what |
would like to argue is that the normative requiratseof the conception of
rationality are generally accepted by actual peopleople may act irrationally in
their daily lives because of laziness, prejudicex)ng information or inadequate
information. But when they were told a more ratioeaggestion, most of them
would prefer this suggestion and would even thim&t ttheyought toaccept this
suggestion.

For example, suppose that you have a holiday butcgmnot decide whether you
should go to Paris or Rome. Then you know thatetle a super computer which
can accurately predict the outcomes of your choi€ee computer tells you that you
would have an unhappy time in Paris, thus it suggest you should go to Rome
instead. Given that the calculation of the supenmater is reliable, | believe that
most of the people would accept its suggestions Thiows that even if people are
incapable of having a complete order of preferemcdbeir daily lives, they would

prefer having a complete order and being morematid-ew people would reject the
normative requirement of being rational. Theref@aeen though the conception of
rationality fails to predict human behavior accahgatit does not affect the generality
of Hobbesian contractarianism. The condition of egality is concerned with

whether actual people would generally accept what donception of rationality

prescribes, but not whether actual people would aactwhat the conception of

rationality predicts.

In this section | illustrated the structure of Heblan contractarianism and how it
satisfies the condition of generality. Hobbesiamtractarians understand that the
practical reason of human beings is governed bydmeeption of rationality. Based

on this conception of practical reason, Hobbest@mtractarians develop a theory to
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show that rational contractors will agree on pcditiprinciples which are mutually
advantageous. This contractarian theory satisfiescondition of generality because
actual people, similar to hypothetical contractagenerally accept the normative
requirements of the conception of rationality. 3@ tdecisions of hypothetical
contractors, which are made in accordance withetliequirements, should also be
justified to actual people. Some critics wronglyinth that this instrumental
conception of rationality is not neutral becausekies hedonism and egoism as the
underlying assumptions. However, these critiques anerely based on a
misunderstanding of the formal nature of utilityn& the rational calculation also
includes non-egoistic and non-hedonistic prefergneecepting this conception of
rationality does not imply endorsing hedonism owisg. Also, although the
conception of rationality sometime wrongly predittie behaviours of actual people,
the normative requirements of the conception ofonality are still generally
accepted. Nevertheless, in the remainder of thagpteh, | shall argue that, although
Hobbesian contractarianism can satisfy the cormdibibgenerality, it fails to satisfy

the condition of priority because it overlooks drestaspect of practical reason.

4.4  Reasonable rejectability of Hobbesian contractariarsm

In Chapter 2, | argued that a satisfactory hypathetontract not only has to fulfill
the condition of generality, but also has to fulfihe condition of priority.
Contractarians have to show that the hypothetioatractors have already taken all
the rules that govern practical reason into accamthat they can completely model
the practical reasoning of actual people. Hobbesaariractarianism is an appealing
approach of contractarianism because it can mbdelational aspect of our practical
reason. However, | shall argue that this approacimadequate because it fails to
model the reasonable aspect of practical reasacdhsequence of failing to model
reasonableness is that Hobbesian contractariasigmjustified from theeasonable

perspective.
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4.4.1 The reasonable aspect of practical reason

Practical reason has two aspects: rationality aedsanableness. Hobbesian
contractarianism captures the former but overlotties latter. The conception of
reasonableness is a ‘testing’ model which has asvolate moral criterion: the
constraint of justifiability. It uses this consmaito evaluate desires. If a desire
motivates people to violate the constraint of fidility, then no matter how
important this desire may be, it will still be refed. The constraint of justifiability is
a constraint that requires people to behave inyawrach can be justified to others.
Reasonableness presupposes that people share an laimg with others who are
also reasonabf®.Because of this aim, people acknowledge that kizey to respect
the capacity for reason-giving of others. All peopare capable of giving
justifications to defend their actions, assessusgifications of others, and asking for
justification from others. Hence reasonablenessiresg that people should respect
the claims of others and should ensure that thatiorss are justifiable to others. If
others then suggest a strong reason to reject deogon, they should refrain. This
respect is different from the respect required &yonality. For rationality merely
requires people to respect others on condition ttat behaviour could maximize
their own utilities, whereas reasonableness regupeople to respect others

unconditionally no matter how their utilities would be affected.

| have briefly discussed how reasonableness isnargly accepted conception of
practical reason in Section 3.3.2, and will furtlEborate it in Section 5.2.4. Hence,
apart from rationality, which simply motivates p&opo pursue interests rationally,
people are also reasonable in as much as theyallgrgsive a motivation to behave

in a way which could be justifiable to others. Franreasonable perspective, the

%5 Scanlon (1998: 154).
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pursuit of interests is an irrelevant consideratibrsome actions are prohibited by
the constraint of justifiability, then people wdtill refrain from doing these actions

even at the cost of their own interests.

4.4.2 Why Hobbesian contractarianism is to be reasonablyejected? (1): the

powerlessness critique

The reasonable aspect of practical reason can iexplehy Hobbesian
contractarianism is objectionable even though itasonally justified. From the
reasonable perspective, Hobbesian contractarianigstates the constraint of
justifiability in two ways. First, it rules out tHpowerless’, those people who cannot
bring benefits to others during social cooperatiorhildren, the severely
handicapped® This exclusion can be attributed to the assumptdénmutual

unconcern. This assumption does not mean thatahtactors are wholly egoistic.

*% Lawrence Becker, from a perspective sympathetiédbbesian contractarianism, argues that in fact
it is mutually beneficial to include most of thesabled persons in the contract. Many disabled peopl
are either already capable of contributing or cduddso with accommodation or rehabilitation, and
thus it is to the advantage of society to provideommodations or rehabilitation at some level,
requiring then reciprocal contributions from thogeis benefitted. For Becker’'s suggestion, see
Becker (2005).

Moreover, Hobbesian contractarians could furthguarthat, in general, everyone has a chance to
become powerless. People inevitably get sick ooimes handicapped on some occasions. From a
rational perspective, in order to avoid being edell at that time, they should agree upon a social
contract that establishes a safety net which pretde powerless. However, these responses are
inadequate, because in some cases the differemmnier between powerful and powerless may be so
large that the powerful people are willing to take risk after rational calculation. The powerful
people may compare the benefit that they mightivecafter excluding the powerless and the loss that
they might suffer if they unfortunately became pdegs, and may eventually still find that the
benefit can compensate the loss. Also, even thdabghpowerless people are included, they may
receive only a small amount of material welfare doeheir weak bargaining power, and this is
unacceptable from the reasonable perspective. En@mwe can see that a social contract based on
rational bargaining hardly guarantee that eachgmecsuld be reasonably treated. This is the genuine
problem of Hobbesian contractarianism. Whetheratrtine powerless people are excluded is only the
problem on the surface, because even though theerjgss people are included, the Hobbesian
contract still fails to provide reasonable treattsefor each person. | am indebted to Chandran
Kukathas for instructive discussion on this point.
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Rather, it means that, in most of the bargainingesathe contractors are only
concerned with maximizing their own utilities arme @&ot interested in the utilities of
people with whom they bargain. Thus they will cogpe only with people who can
help them to improve their utility. Clearly thissasnption is not wholly true, for, on
some occasions, people are willing to help otheteeacost of their own utility. But,
Hobbesian contractarians doubt, how frequent ageetloccasions? In general, the
dominant motivation is still the motivation to mexze one’s own utility: ‘The
scope of altruistic motives that are strong enaioghormally override self-interest is,
for most people, small, that is, confined to conctar family, close friend, close
associates..> Therefore, Hobbesian contractarians believe thatassumption of
mutual unconcern is generally true. Another readon ignoring altruistic
motivations is because these motivations are omlseth on contingent, special
affective relationships. Since Hobbesian contrgantar aim at justifyinguniversal
obligation which is independent of any affectivestithese contingent motivations
should not be taken into accodfitHobbesian contractarians want to show that, even
if we have no affective relationship to one anotieall, we still owe to one another
certain obligations. Therefore, ‘other-interestexbices play no role whatsoever in

[Hobbesian] justification or explanation of therfwation of the state®

However, if what | said about the generality ofs@@ableness is true, Hobbesian
contractarians surely underestimate how commonhé motivation to justify

ourselves. In fact, people usually care about wdretheir behaviour could be
justifiable to others, even to those to whom thayenno special relationship. This
can be shown from the psychological experimentsudised in Chapter 3. The

psychological experiments show that many peopleegdy refrain from being the

" Kavka (1986: 65).

%8 Gauthier (1986: 103). See also Gauthier (1988:2148.

%9 Hampton (1986: 22). Similar claim can also benfbin Gauthier (1986: 11).
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kind of person who takes justifiability to be insificant®® Hobbesian contractarians
might argue that people in fact do not care so nabzut justifiability. For example,
most of the people always ignore the fact of seggobal inequality and keep on
spending their money on entertainment rather tipg@mding it to aid the poor. They
know that it is unjustifiable, but they still go a@woing so. However, according to
these psychologists, this is only because peophésmation is ‘distorted’ by the
distant location of the victims. The motivation bking reasonable is always
underestimated only because many people do noiveeeglequate information in
their daily life. If victims appear in an ‘up-clesnd-personal’ manner, say, starving
before you, then most people will then be concemath justifiability. Hence,
Hobbesian contractarians’ observations are incbpeavided that people are well-
informed of the effect of their behaviour. Peoples also concerned with

reasonableness.

From this we can see that the assumption of mutnebncern is problematic. This
assumption is based on a wrong observation thailegenerally do not care about
one another. But the truth is, even if people arknown to one another, they still
care about whether or not their behaviours judtia Because of this wrong
assumption, the scope of contract in Hobbesianractatrianism is objectionable to
people. People naturally care about whether théy\m as a moral person who is
concerned with justifiability. This respect is unditional, no matter how much

bargaining power others have. Even though the des®mdo not have bargaining
power and would not bring benefit to others, thely Isave the capacity for reason-
assessing. They are still creatures who are ablba\ee the potential to be able) to
ask for justification from others. Few powerful pé®would deny that justifiability

to the powerless matters and bargaining power é&y#ving. The powerful might

still give other reasons to reject the claims a gowerless, but they would rarely

% Greene, Nystrom, Engell, Darely and Cohen (2001)
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claim like Thucycdides in the Melian dislogue: ‘tegong do what they have the
power to do and the weak accept what they havedepd. Although the powerful

do not have any reason to care about the powelress the rational perspective,
they have one from the reasonable perspective.

In light of the importance of reasonableness, we egplain why the scope of a
Hobbesian contract is intuitively problematic. lact, some critics of Hobbesian
contractarians have already pointed out that tha#usion of the powerless is a

critical flaw of the theory. One such critic is ddaampton:

Hobbesian moral theory gives us no reason to réspese with whom we have no need of
cooperating, or those whom we are strong enougtiotninate, such as old people, or the
handicapped, or retarded children whom we do nait Wwarear, or people from other societies
with whom we have no interest in trading...[Bugpardlessof whether or not one can engage
in beneficial cooperative interactions with anotlmmr moral intuitions push us to assent to the
idea that one owes that person respectful treatsiemly in virtue of the fact that he or she is
aperson It seems to be a feature of our moral life thatnegard a human being, whether or
not she is instrumentally valuable, as alwaysristgally valuablé*

Moreover, Brian Barry criticizes this approach ihasher way:

[Hobbesian contractarianism] is by ordinary staddavery impoverished. In particular, the
‘congenitally handicapped and defective’ fall odesiits protection....I do not believe that
when we talk about enabling seriously handicappsable to lead productive lives we mean
anything except enabling them to lead lives that worthwhile to themselves. We are not

suggesting that caring them can be made to shofit.pfthat Gauthier thinks we must be

1 Hampton (1991: 48-49)
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claiming this simply shows that he seriously bediewther people to occupy his own morally

pathological univers&

These critiques are persuasive, but they do notgéhe underlying issues. They
simply rely on moral intuitions but do not explaimy these moral intuitions are so
crucial. If the critiques stay at this level, thdobbesian contractarians could easily
dismiss them by doubting how far these intuitiome eeliable: ‘If the reader is
tempted to object to [Hobbesian contractarianissn]the ground that his intuitions
are violated, then he should ask what weight sucholjection can have.%®
However, our discussion of reasonableness provadesncrete ground for these
critiques. The fact that reasonableness is an agpguractical reason can explain
why people have strong intuitions to object to fodi principles that exclude the
powerless. For, although those powerless peopleotarontribute to the pursuit of
people’s interest, they are still able to ask tatification. They are weightless from
the rational perspective, but they have weight fimreasonableperspective. From
the reasonable perspective, there is a strong me@msinclude the powerless into
social cooperation. That is why people have a ratibm to reject the Hobbesian
contract, even at the cost of their interests. $herce of this motivation is not
merely a groundless, unreliable intuition, but eathn obligation that is justified by

the reasonable aspect of practical reason.

4.4.3 Why Hobbesian contractarianism is to be reasonablyejected? (2): the

inadequacy of the Lockean proviso

Apart from the problem with the scope of contrastpther reason why Hobbesian

contractarianism is reasonably objectionable is, teeen if people are included in

%2 Barry (1995a: 42).
%3 Gauthier (1986: 269).
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the contract, they can still be unjustifiably tesht Gauthier might disagree with this
point by arguing that he also recognizes the ingmme of reasonableness and the
Lockean proviso in his theory represents the camgtrof justifiability in
reasonableness. Under the regulation of the Lockeawviso, no one in the initial
bargaining situation is unjustifiably treated. Saowill now discuss whether the
Lockean proviso can prevent people from being uifjaisly treated. In Gauthier’s
contract, predation and parasitism are prohibiteithé initial bargaining position, for
the Lockean proviso acts as a minimum moral baselmd distinguishes the initial
bargaining position from the mutually predatoryurat situation. It says that one
person should not appropriate some goods if thigragpiation ‘betters one’s
situation through interaction that worsens theasian of another®Whether a
person is better-off or worse-off by the actionaobther depends on comparing the
current situation with the situation in which thiaer was absent. | am made worse-
off by your acquisition if my utility could be higi in your absence. For example,
suppose that there is a strong person who doegradtice anything but only waits
for a weak person to produce and then seizes thes#s. This weak person is then
made worse off because of the acquisition and hbiscaghts are infringed by the
strong person. Based on this proviso, the rightseniple are defined. The bargains,
which are based on these rights, are not taintedrégation and parasitism. What
goods a person can legitimately own depends onrhaeh they can acquire as long
as the Lockean proviso is not violated. This provscontroversial for it seems that
rational utility-maximizers have no reason to a¢als proviso if their utility could
be maximized through predation and parasifid3iowever, whether it is rational to
accept the Lockean proviso is not my concern. Whatant to discuss is how
Gauthier might argue that his contract theory ct tioes not ignore justifiability and

the Lockean proviso is the evidence.

% Gauthier (1986: 205).
% Representatives of this view are Danielson (19%3rveson (1991); Goodin (1993); Harman
(1988) and Buchanan (1988).
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| doubt that the Lockean proviso can perform thecfion of the constraint of
justifiability. For example, something can be clgaunjustified to others but not
violate the Lockean proviso. Imagine that thera rare but highly valuable resource
in the world and | am the only one who knows howexploit this resource. | then
appropriate it, and exploit it. Since this resouixdighly valuable, | become very
rich by selling it. But my appropriation does natlate the Lockean proviso because
if | were absent, no one would have had the s&ihploit it and the resource would
be left alone. Since no one would be better-off Were absent, my appropriation
does not make anyone worse off. Even if a greatajapealth between myself and
others is created because of my appropriation,ghssll permissible by the Lockean
proviso. However, this is clearly unjustifiable inche reasonable perspective. Again,
the constraint of justifiability requires people test their behaviour by imagining
what a person who is concerned with justifiabilitpuld do. Imagine that | was a
person who doesn’'t possess the skills to explog thsource. | would become
relatively poor because the resource is monopoligegeople who have the skills to
exploit it. Compared with the rich class, | woulave a much lower social status and
a relatively poor life. Many people find this sitioan hardly acceptable because of its
serious unfairness. The bargaining powers wouldabéally unequal to the extent
that it is difficult to call it a fair distributionDue to this unfairness, this situation is
unjustifiable to many people even though, accordinthe Lockean proviso, no one
was made worse off. From this example we can seetih® Lockean proviso fails to

rule out behaviours that violate the constrairjusfifiability.®

There are also behaviours that are clearly jubtdiabut the Lockean proviso
prohibits them. For example, imagine that theretas@ fishermen, A and B. Both
are working in the same sea area. Given that fisherA is more talented and

% Similar examples can also be found in Hubin anchheth (1991: 119-121) and Lehning (1993:
112-114).
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hardworking, they do better and the poor fishernBardoes badly. This result
frustrates fisherman B. Fisherman B is an enviarsgn and would prefer to be the
best fisherman in this sea zone. But A is a coateperson who is insensitive to this
kind of comparison. Now it appears that the prosrecactivities of fisherman A
violate the Lockean proviso. For fisherman B wotklle a higher utility in the
absence of fisherman A. If fisherman A were absksiterman B’s preference to
become the best fisherman in this sea zone coukhtigfied and hence his utility
could increase. So fisherman B can claim that fisla@ A’s use of power and ability
betters A’s position and worsens B’s position. Heare it seems absurd to say that
fisherman A is not justified in using his abilitieProvided that the result of
distribution is not radically unequal, there isproblem for A to exercise his talents
and become the best fisherman, even though theerprefe of B will be
compromised. B’s objection is unjustifiable becaasgen if people were put into the
shoes of B, many of them would still think A’s uskabilities is allowable. From
this example we can see how Lockean proviso sorastimles out behaviours that

are permitted by the constraint of justifiability.

These counterexamples show that behaviours pretilby the Lockean proviso are
significantly different from behaviours prohibitdéxy the constraint of justifiability.
One could hardly claim that these two circles dre $ame. In fact, the Lockean
proviso is mainly concerned with the comparisonutiity between individuals. No
matter what the preferences are and what has ectuonce a person’s utility
decreases because of the increase of another [gerddity, this person is made
worse off. However, the constraint of justifiabjiliis concerned with something
different fromthis. It prohibits some actions, independent oainhe effect of these
actions on others’ utility would be. These actiare prohibited simply because
people generally think that it would be unaccemablthey were treated by these
actions. They are unjustifiable to people, but ¢hastions do not necessarily violate
the Lockean proviso. For example, the constrainusfifiability is concerned with

fairness; it requires the distribution of gooddtofair to all people. The meaning of
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fairness cannot be exhausted by comparison betutdiies. For sometimes even if
people are not made worse off, they can still bfaitlg treated in a way that would
be unacceptable to anyone who was in their posisrthe rare resource example
illustrates. As David Copp argues, ‘the proviso {dgoermit a rich man to keep his
goods, while an unlucky woman starves on his dept&f Hence we can see the
Lockean proviso is inadequate from the perspectiereasonableness. The
bargaining outcome which is based on the Lockeavigo can still violate the

constraint of justifiability.

Therefore we can see that Hobbesian contractamaisiseasonably objectionable in
two ways. First, it fails to include the ‘powerléss social cooperation. Secondly,
even within the scope of contract, it fails to pbihbehaviours which are generally
unjustifiable (and sometimes it prohibits behavsowhich are generally justifiable).
In these two respects, Hobbesian contractarianisotatgs the constraint of
justifiability. Even though the interests of peomee rationally advanced in the
mutually beneficial agreement, reasonableness wstilldnotivate people to object
to it.

This explains why Hobbesian contractarianism caisfgahe condition of generality
only, but fails to satisfy the condition of prigritSince reasonableness is one of the
aspects of practical reason, it also has the norenatuthority to justify or reject
obligations, just as rationality does. Ignoringist a false step of Hobbesian
contractarianism. The result is that, even thouglppte will accept Hobbesian
contractarianism because of rationality, this isemmugh to secure the allegiance of
people. The conception of rationality justifies tbleligation to follow Hobbesian

contractarianism, whereas the conception of reddeneass justifies the obligation to

" Copp (1991: 210).
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reject Hobbesian contractarianism. Since both e&¢hobligations have the same
strong normative force, this implies that, on thee dvand, people have a strong
reason to agree with political principles and, loa ¢ther hand, people have the same
strong reason to disagree with the same politidgatples. They have no overriding

reason for adhering to political principles. Readwnaness will become a source of

strong motivation to go against Hobbesian contraotsm.

4.5 Can reasonableness be reduced to a preference?

The objection in the last section explains why pegenerally have motivations that
are contrary to Hobbesian contractarianism, and #xplains why it fails to fulfill
the condition of priority. Gauthier might resporttht this objection is based on a
misunderstanding of the nature of utility. In faatjlity has a formal definition
whereby it can include any preferences, includiagsonableness, which can be
taken as a ‘preference to be reasonable’. Thuomahteness has been taken into
account in the utility of an individual. If thosee@ple who care about justifiability
can understand that their preferences have bedsfieshtin the optimal outcome
already, then they should understand that theynatejustified in rejecting the
Hobbesian agreement because of justifiability, bseatheir utilities have been
maximized subject to the maximization of the induwal utilities of others. However,
| doubt whether this response works. First, reasienass has distinctive features
which are significantly different from the prefeces which are taken into account in
the rational calculation of utility. Secondly, ifa@thier insists that following the
constraint of justifiability is only a preferenae utility function, then the definitions
of preference and utility will be broadened to #went that they go against our

ordinary understanding.
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4.5.1 The reductionist argument

The reductionist argument is one of the most contynaised arguments when
Hobbesian contractarians, like Gauthier, responthéocritiques that they overlook
the moral sentiments of human beiffGauthier argues that these critiques are
based on a narrow understanding of individual tytilAlthough Gauthier assumes
that people basically want to maximize their uabt it does not mean that people are
egoistic and care for nothing but their self-ingtrén fact, utility represents only the
preferences of a person which are satisfied, amabila of preference is neutral. That
people have a preference means only that they teaattain a particular state of
affairs, and this state of affairs is not neceggaristate of affairs in which their self-
interest must be satisfied or well-being promofterefore, when Gauthier assumes
that human beings generally want to maximize thélities, it does not mean that
human beings care only about pursuing their sédrast. Other non-egoistic,
altruistic preferences are also included in indraidutility functions. ‘If | have a
direct interest in your welfare, then...| have reasonpromote your welfare®
Therefore, Gauthier objects to the egoistic intetggion of Hobbesian

contractarianism:

[The idea of pursuing individual interests] is urfmately misleading insofar as it suggests
that morality merely constrains egoism; | want &fethd morality as a rational constraint on

the pursuit of one’s aims or objectives, whethenot these objectives have any connection

% Example of this kind of critique are Vallentyned@ilb: 71-75) and Copp (1991: 222-223). Here |
have to distinguish my critiques from theirs. Thesécs, such as Vallentyne, merely disagree with
Gauthier that he ignores people’s affection foreothwho have special relationship to them, such as
their parents and friends. People are not mutualigoncerned with one another and care not only
about their own interests. However, the critiqueade in the previous section is different, if nairen
radical. | argued that people generally want to iaca way which could be justified to others,
regardless of whether they have special relatignghione another. This inclination is a general
phenomenon of human interactions and does not @xigtin the interactions among people who have
special affective relationships with one anothenstGauthier has fewer excuses for ignoring it.
%9 Gauthier (1986: 7). Similar point can also be seeBauthier (1993: 184).
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with one’s interest, or one’s personal well-beingpe.formal aim of the rational individual is

the maximum realization of her substantive aifhs.

Hobbesian contractarians might then acknowledgeliag reasonable is a general
aspect of the behaviour of people. However, thistivaton should not be

understood as anything more than a preference wiastbeen taken into account in
the rational deliberation. That is to say, peoplefgr attaining a state of affairs in
which they stand in a relationship to one anothleicvis justifiable, and when they

attain this state of affairs, their utilities inas®. This preference is no different from
any other preference that a person possesses,asutihe preference to achieve
success in business or the preference to havey liamily. Gauthier could argue

that this is a better way to understand the commepdf reasonableness as a
preference which is subject to the conception vbmality, rather than to understand

it as independent from rationality.

In this interpretation, reasonableness has beeentafto account when people
bargain with each other in order to maximize thedividual utility. People who
prefer attaining a state of affairs in which albpk behave justifiably to one another
will bargain with those people who do not shares threference. After a long
bargaining process, they will reach an optimal egrent that the preferences of
these two parties are maximized in a mutually cdmjfeway. This agreement will
be the ‘principle of minimax relative concessiowhich means that everyone can
minimize the maximum relative concession that tweyld have to make in order to
live with one another. This is a rational solutifam everyone because everyone’s
concession can be minimized. Adopting any alteveatrepresents that someone has
to take unnecessary burden and cannot maximizedigdual utility. Those people

who have a preference to be reasonable should tiiesh with the optimal

0 Gauthier (1991b: 323). Similar point can also denfl in Gauthier (1986: 73).
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agreement and not seek to attain a more ‘reasdrsdéite of affairs. For breaking the
Hobbesian agreement would only make everyone waffsencluding those who
prefer attaining a more ‘reasonable’ state of edfarherefore, if those people are
rational, they should be satisfied with Hobbesiajreament. By adopting the
reductionist argument, Gauthier could avoid thdique that he overlooks the
independent moral motivations of human beings bylasizing the neutrality of

their assumptions.

4.5.2 The other-regarding feature of reasonableness

| shall argue that this reductionist argument isaumd because it goes against some
fundamental intuitions. First, this argument igrsoréhe distinctiveness of
reasonableness. Secondly, this argument relies defimition of utility that is too
broad, if not meaningless. My first objection relin an observation that
reasonableness is clearly different from thosegpesices which are included in the
rational calculation. In general, those preferenca® self-regarding, but
reasonableness requires people to be other-regardirey have different natures
and the feelings that they arouse are also diftederording to Gauthier, although
preferences are not only limited to self-interdstt tare ‘interests in the self, that take
oneself as object’, they must be ‘interests of 4bK, held by oneself as subjett’.
That is to say, these preferences must be selfdega They are necessarily related
to myself and are not necessarily related to othWwisen | have a preference, it must
mean thatl prefer a particular state of affairs, but does metessarily mean that
others prefer this state of affairs as well. Howeveasonable behaviour works the
other way around: it is by nature, other-regardihgs necessarily related tathers

and is not necessarily relatedrnyself When | want to be reasonable, what matters

™ Gauthier (1986: 7).
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is that others prefer a particular state of affairs and I, duethe constraint of
justifiability, should support their preference,eavif | do not prefer this state of
affairs. People rarely feel that they have to l@soaable only when being reasonable
is related to their preferences. Rather, they wabidk that they have such a
commitment, no matter what their preferences aereHve can see the difference

between reasonableness and those preferences eamstitute individual utility.

The difference between these preferences is mqokciexin the cases where the
satisfactions of these preferences are upset. itiese self-regarding preferences
are upset, a sense of disappointment will appeare @ill feel angry and
disappointed as long as there is a failure torattertain states of affairs that one
desires. For example, when an athlete takes padcing and, unfortunately, loses,
he will feel disappointed as his dream of becomnting champion breaks down.
Anger and disappointment emerge only when selfrokgg preferences are upset.
However, when one ignores the importance of reddenass, that is, when one
recognizes that one violates the constraint ofifjabtlity, what will appear is not
anger and disappointment. Rather, what will appeaguilt and remorse. For
example, when people find that they behaved inyawlach could not be justifiable
to others, they face blame from others and wamlot@omething to compensate for
their wrongdoing; what pushes them to compensateldhbe a sense of guilt and
remorse. The feelings of guilt and remorse aremdistely different from the feeling
of anger and disappointment. When one feels goiltdisappointed, these feelings

are rarely relevant to any preferences for a sthadfairs.

Therefore, the sense of guilt should be relatesbtoething which has a completely
different nature from that of the self-regardingefprences. | believe that the
difference between guilt/remorse and disappointraeger shows that these feelings
come from different sources. Disappointment andearmpme from self-regarding

preferences, which constitute individual utilityu® and remorse come from the
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other-regarding norm of reasonableness. These taegaries of feelings are
independent of each other and cannot be reducezhdb other. This is why the
reductionist argument fails—because it overloolksfdature of other-regardingness.
Reasonableness creates a distinctive kind of maiivand one should not be seen

as looking for the satisfaction of preferences whea wants to be reasonable.

4.5.3 The cost of broadening the definition of individualutility

Gauthier might avoid this objection by widening swope of individual utility. He
could say that the word ‘preference’ should not welerstood literally. A
preference does not really mean that a personeé@’ed state of affairs. It means that
a person wants to attain this state of affairs,tivreor not this state of affair would
benefit them. As long as a perdsatendsto attain this state of affairs (no matter what
the reason is), this intention is taken as a peefge and included in the utility
function. So the preferences which constitute iidial utility are not only self-
regarding motivations, but also include other-rdgay motivations. Gauthier might
remind us that, in the theory of rational choi¢es most crucial things are whether a
preference is considered and whether a preferescecoherent with other
preference& Whether this preference is self-regarding or othgarding is much
less important. Insofar as an other-regarding peefee is considered and coherent, it

can be taken into account.

In this most formal interpretation, reasonableresssbe reduced to a preference and
be included into the utility function. However, thest of this formal interpretation is
also enormous, for this interpretation goes agawnisit we usually conceive about

ideas of preference and utility. Normally when veg $hat our utilities increase, or

2 Gauthier (1986: 23-25).
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our preferences are satisfied, it usually impllest tve becoméetter-off However,
we rarely have this feeling when we push oursetgesct in a way which could be
justified to others. When we force ourselves to plymwith the constraint of
justifiability, we usually do not feel that any obir preferences are satisfied. On the
contrary, we feel that we become worse-off, notavetff, and our utilities decrease,
not increase. We can imagine that, when we savpdtson whose leg is bleeding in
the countryside by driving him to the hospital, #@not expect to become better-off
after we help this person. Instead, we clearly wstdad that we are losing something
when we are doing so. For example, the leather lafgrg of our car may be
damaged; our journey will be interrupted, and so ldawever, we still help the
injured person. We help them not because we widblbree better-off after helping the
injured, rather; we help simply to avoid unjustiiigty, even if this implies that we
have to suffer a loss in individual utiliy. We do not think that anything is
maximized after we perform this reasonable behavidilne broad definition of
individual utility requires us to think that we arefact better-off in certain cases, no

matter what we really think.

Yet Gauthier might simply bite the bullet and de¢hgt we should take our ordinary
understanding of preference and utility for grantdd may cut off the connection
between preference and being better-off, and deaiythe satisfaction of preferences
necessarily implies becoming better-off. Again, @f@rence means only that a
person wants to attain a state of affairs, anddtate of affairs is not necessarily a
state in which they are better-off. They can intemdttain a state of affairs in which
they become worse-off. Nevertheless, even thoughdgfinition of preference is
loosened to this extent, it is still perhaps oddreéduce reasonableness into a
preference, for this will distort the very idearefisonable behaviour. No matter how

31t does not mean that cannot make a person hefteBome people may have a good feeling after
helping others. However, people rarely help otlersausehey want to derive pleasure from doing
s0. The pleasure is merely by-product of beingaealkle.
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Gauthier broadens the definition of preferencestié has to acknowledge that a
preference isconsequence-orientedpreference relates states of affaff’.The
object of a preference must be a state of affdings is the fundamental feature of
preference in the theory of rational choice, y&s ttonsequence-oriented feature is
absent in reasonable behaviour. Rather, peopldlyisica reasonablyegardless of
the consequencefor example, when people refrain from stealingnestining, they
are not aiming at attaining a state of affairs mck they do not steal anything. This
Is a strange way to describe their thinking. Ratlttegir thought should be that ‘no
matter what the state of affairs | would be intill svould not steal’. Considerations
about the state of affairs seem to be irrelevar@nadn person chooses to adhere to the

constraint of justifiability.

Gauthier might further respond that reasonablemassstill be represented by a
‘preference for a state of affairs in which | falldhe constraint of justifiability’. But

here the words ‘state of affairs’ are merely recamidfor what ultimately matters is
the constraint of justifiability, not the state affairs that | follow the constraint of
justifiability. Again, it seems hard to deny thatasonableness is significantly
different from the preferences that are includethm rational calculation: the latter

takes states of affairs as objects, while the fordoes not.

Therefore, the reductionist argument fails to rest¢ipbbesian contractarianism
because it cannot capture the distinctive featafggasonableness. Reasonableness
cannot be reduced to a preference in the ratioalgaulation because of its other-
regarding feature. Hobbesian contractarians coutthdr loosen the definition of
preference in order to include other-regardinggrezices, but the cost of this will be

to go against our ordinary usage of preference watildy. The failure of the

™ Gauthier (1986: 22).
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reductionist argument shows that reasonablenessarmasdependent status in our
practical reasoning. It cannot be reduced to amyepences, thus it is ignored by
Hobbesian contractarians who are concerned only wistifying a mutually

beneficial agreement. But reasonableness is aledafuental since it is also a
conception which governs practical reasoning. Hentee existence of

reasonableness as an aspect of practical reas@escguoblems for Hobbesian
contractarianism, for even if people benefit by abblesian agreement, they might

still refuse to support this agreement becauskeotinjustifiability of this agreement.

4.6 Conclusion

Hobbesian contractarianism is undoubtedly one ef tost commonly adopted

approaches of contractarianism in contemporarytipali philosophy. This can be

attributed to two virtues of the approach. Fir$tistapproach can capture some
genuine and fundamental features of our daily dmeisnaking and hence it can
fulfill the condition of generality. People usualigtend to pursue their interests
rationally. If certain obligations which are impdsen a person are in their rational
interest, then even if they have not consentedhéont we can still predict that they
would probably consent if they were asked. Thavhy readers rarely think that the
Hobbesian hypothetical contract is a pointlessyst&econdly, this contractarian
approach can make use of game theory to devel@r clenclusions. Hobbesian
contractarians exploits the strength of the th@dnmational choice to facilitate a deep
and systematic analysis of interaction among ratigmdividuals’® As Jody Kraus

notes, ‘their detailed and sustained analysis @fraction in Hobbesian hypothetical

> As Brian Barry points out, the development inaaéil choice theory, for example, John Nash’s
research on bargaining problems helps us a lotedigting determinate solutions to the bargaining
problem between rational agents. Until the ratiocladice theory was well-developed, bargaining
problems were usually regarded as having no detatsisolution. See Barry (1989: 12).
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settings is indeed impressivé®. This level of clarity is rarely seen in other
contractarian theories. For example, Kantian caotdraanism is notorious for its
ambiguity because it fails to derive a definite dasion which would be achieved in
its initial choice situatiod! Compared with Kantian contractarianism, either the
conclusion or the inference process of Hobbesiariractarianism is highly clear,
since it borrows force from the rigorous mathenstinodels. These two features of
Hobbesian contractarianism can explain why so n@mjractarians are impressed

by this approach.

Nevertheless, these merits are achieved at the afostmplifying the complex
structure of practical reason. Due to this simgdifion, Hobbesian contractarianism
fails to fulfill the condition of priority. Since bbbesian contractarians want to
exploit the strength of game theory, they havedopa the assumption that human
beings are by nature rational utility-maximizerdaegard the other features of
human beings as irrelevant or reducible. This agsiom is not wholly wrong, for
rationality is generally acceptable to actual peoplowever, this assumption is not
wholly correct, for people are nobnly rational. Apart from rationality,
reasonableness is also another aspect of practeasion. Since the Hobbesian
agreement is unjustified from a reasonable perg@ecateasonableness becomes a
source of strong motivation to push people to bejust’, and Hobbesian
contractarianism fails to explain how their hypdited contract can account for this
motivation. Therefore, the normativity of Hobbesiacontractarianism is

unsatisfactory, because people will not take Hoidlpesgreement as having the

® Kraus (1993: 316).

" paron James mentions this critique of Scanlonoti. See James (2004: 369-377). Although
Barry’s theory, which is also a Kantian contracarimodel, offers more specific political principles
(such as the principle of equal religious freedoitnls vulnerable to another problem. The inference
process of these principles is too rough and @vgys unclear why reasonable people would choose
these principles but not the others. This flaw dan attributed to Barry’'s vague definition of
reasonableness and | will further explain it intiec5.1.1.
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highest priority. As Albert Weale observes, the esgth of Hobbesian
contractarianism is its instrumental conceptiomationality, but at the same time, it
is the flaw of this theory as well, and this flamdicates that ‘the contractarian

enterprise’ calls for a more comprehensive viewrattical reasof’

In fact, most of the critics of Hobbesian contraetsism focus too much on the
incoherence within the theory, and place too littheportance on its flawed
psychological assumptionS.When theorists discuss the problem of Hobbesian
contractarianism, they concentrate on the irratignaf constrained maximization.
Gauthier proposes that a rational utility-maximzieould be a constrained maximizer,
which complies with the contract unconditionallyodd of the critics are unsatisfied
with this point and argue that a rational utilitarmmizer should instead obey the
mutually beneficial agreemegbnditionally They have no reason not to break the
rules if this will not be discovered by others. ldenthe most rational choice is to be
a careful rule-breaker, rather than be a rule-fodio Surely this is a serious problem
of Hobbesian contractarianism, yet | fear thesécsriaccept the assumptions of
Hobbesian contractarianism too easily. At leasty thave not examined these
assumptions carefully enough. Only some argue Huibesian contractarianism
goes against our ordinary moral intuition, but thigy not discuss it in depth but
merely take it as showing that Hobbesian contristam is counter-intuitivd’ Yet
this kind of critique does not have much power bseaone of the fundamental
beliefs of Hobbesian contractarians is that frageemoral intuition is contingent

and unreliable, so morality needs to be based genaral foundatiof: However, in

8 Weale (1993).
" See Kraus (1993), Hampton (1991), Copp (1991)reéSkicCord (1991), Kraus and Coleman
(1991), Nida-Rumelin (1993), Sugden (1993), Fintedts(2001) and Harman (1988). For a response
of the incoherent critique, see McClennen (200dy). & Gauthier's attempt to answer this problem,
see Gauthier (1982) and Gauthier (1984).
8 See Hampton (1991) and Barry (1995a).
81 Gauthier (1986: 269).
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this chapter, | showed the real strength of thisgcre. The intuition is not, as some

182 but rather has its roots

Hobbesian contractarians think, ‘tentative and mwarsia
within an aspect of practical reason, which pugiexsple to follow the constraint of
justifiability. This aspect of practical reasomist any less important than rationality.
In the next chapter, we will see another approdatontractarianism which is based
on that aspect of practical reason and developthanocompletely different model of

contractarianism.

Finally, | would like to end this chapter with ast. When | was writing this chapter,
| went to a conference which was for theth25nniversary of the publication of
Morals by AgreementAt the end, the author, David Gauthier, gave ¢tlsing
speech. Since he has retired and this conferensdikedy to be his last academic
activity, the speech can be seen as his final osiart on the project that he has
pursued his whole life. In the speech, he propdisadit is misleading to assume that
hypothetical contractors are rational utility-makiers. Rather, contractors should
be assumed to be rational utilibptimizers which mean that they are concerned with
maximizing their utilitieson condition that this would be acceptable to ogher
Maximization is only one of the considerations caators care about. Contractors
also care about whether their acts could be jabldi to others, which is exactly
something thateasonablenesemphasizes. This change is ironic, for it seemas th
the most representative Hobbesian contractarianalsarecognizes the inadequacy
of the instrumental conception of rationality ameé importance of justifiabilit§

Rational interest is crucial, yet it is not theymhportant issue.

82 Gauthier (1986: 270).
8 This can also be further supported by the obsemaif Robert Brandom: ‘in the years since
Morals by Agreemenéppeared, Gauthier has in many ways moved in aidtamdirection’. See
Brandom (2001: 33).
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Chapter 5 Kantian Contractarianism: Scanlon and Barry

51 Introduction

In her famous article ‘Moral Beliefs’ Philippa Footentions a debate between
Socrates and Thrasymachus in Republic' Thrasymachus raised a provocative
question: ‘Why should | be just?’ He argued thanhfgustis in fact not something
which should be taken for granted. He began witlpramise that, in certain
circumstances, injustice was more profitable thestige. This premise ended with a
conclusion that a person with strength to get awily injustice has reason to follow
this as the best way of life. This argument is paative because it is an argument
which justifies injustice and, according to Foatesy moral and political philosopher
should ask how they can respond to this argumenerdstingly, Hobbesian and
Kantian contractarians give opposite answers t® dhiestion. In order to refute this
argument, Hobbesian contractarians choose to rdpecpremise. They deny that
injustice is more profitable than justice; therefaational people should behave

justly for the sake of maximizing their individuatility.

In contrast with Hobbesian contractarianism, Kantgantractarianism, which is the
focus of this chapter, accepts the premise of FHmmaschus, but rejects his
conclusion. According to Kantian contractarian, ttwaception of reasonableness,
but not the conception of rationality, is the doamhaspect in practical reason. That
is to say, even if violating political principle®uld serve a person’s utility better
than adhering to them, a just or moral person watildcomply with them because
of reasonableness. Based on this different assamptantian contractarians
develop their contract model in a way different nfrothat of Hobbesian

contractarians. As Scanlon says,

! Foot (2002: 125-127).
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‘Contract’ and its cognates seem to many peopleuggest a process of self-interested
bargaining that is foreign to my account. What idgishes my view from other accounts
involving ideas of agreement is its conceptionha& motivational basis of this agreement. The
parties whose agreement is in question are asswmoetherely to be seeking some kind of
advantage but also to be moved by the aim of fopdiminciples that others, similarly

motivated, could not reasonably rejéct.

This strand of contractarianism, which is represérity T. M. Scanlon and Brian
Barry, is called Kantian contractarianism becatmesé thinkers are highly indebted

to the ideas of Kant (and sometimes Rousseau)cAsl& acknowledges:

The idea of a shared willingness to modify our at@&vdemands in order to find a basis of
justification that others also have reason to actep central element in the social contract
tradition going back to Rousseau. One of the maasaens for calling my view ‘contractualist’

is to emphasize its connection with this traditfon.

The similarity between Kant and Kantian contractaism can be seen in their
shared emphasis on the idea of justifiability. Toastraint of justifiability, which is
the absolute criterion in the conception of reabtaress, is very similar to the
categorical imperative in Kant's ethical theory. Kant, when we act in a certain
way, we commit ourselves to certain ‘maxims’, whiokans that our will is placed
to under a subjective volitional principl@Ve then have to ask ourselves whether we
can will this maxim to be a universal law, in ordersee whether it could be publicly
justifiable. That is to say, we have to ask whetbrenot a world in which everyone
could act on, is possible. If such a world is polesithen my maxim is publicly
justified and we would justifiably act on it. Thignd of maxim is called the
categorical imperative. The categorical imperatest undoubtedly affects Scanlon.

He also admits that his idea of reasonable rejéityabdoes have an obvious

2 Scanlon (1998: 5).
% Scanlon (1998: 5).
4 Kant (1998: 31).
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similarity to Kant's Categorical Imperative’To Scanlon, asking whether an act
would be allowed by principles that no one coulasanably reject, is highly similar
to asking whether an act could pass through thegoatal imperative teStBased
on this shared concern with justifiability, Scanlahgns himself with Kant and
believes that he inherits from Kant a distinctiveodal of social contract—a
hypothetical contract that is governed, not by mbadvantage and self-interest, but

by mutual respect among free and equal persons.

Like Hobbesian contractarianism, the brand of Kantcontractarianism is also
disputable. Some critics argue that it overlooksitt&a‘two worlds’ distinction’
Kant is famous for arguing that there are two realthe realm of nature and the
realm of freedom. While people are not free inftvener realm for they are subject
to the laws of causality, these people, as ratibeaigs, are free in the latter realm
for they can stand in a noumenal standpoint anérate the actions of their
phenomenal selves. The emphasis on transcendeetoim is one of the most
distinctive features of Kant's ethical theory, yhts idea of freedom is generally
avoided by Kantian contractarians. They usualiytdr discard the ‘transcendental’
characteristics of Kant's theofyHence, some people might argue that ‘Kantian
contractarianism’ is the wrong label since theetao few ideas shared among Kant
and Kantian contractarians. Again, | will not gaoirthis question in this chapter for
my interest is in the normative force of Kantiamtactarianism, rather than the
relationship between Kant and Kantian contractasrman Also, despite its
controversy, this label has already been widelylis¢he relevant literaturéd. will
focus in this chapter on discussing theories of tkeancontractarians, such as

Scanlon and Barry—regardless of what their arguadsmection with Kant may be.

® Scanlon (1998: 5).
® Scanlon (2008: 98, 117).
" Flikschuh (2000: 50-51).
8 Apart from this, some Kantian contractarians, sastScanlon, also disagree that acting in certain
way represents committing oneself to certain maxankind of law-making activity. It can simply
represent choosing an end. See Scanlon (2008:97-98
® See Sayre-McCord (2000), Hampton (1993), Kymligk@93) and Southwood (2010)
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5.1.1 A brief comparison between Scanlon and Barry

At first glance, if the object of our discussion tise justification of political
principles, it seems that Barry’s contract thedngudd be the major subject of our
analysis, for Barry defines his project as ‘a tlyeabout the kinds of social
arrangement that can be defend€diyhile Scanlon is more concerned about ‘a
narrow domain of morality having to do with our igstto other peoplé® Simply

speaking, Barry is more ‘political’ while Scanlamore ‘moral’.

However, it does not mean that Scanlon should wdud&d in the discussion of
Kantian contractarianism. On the contrary, Scardidheory is a valuable resource
which can help us to understand the conceptioneaganableness and why this
conception should have the highest priority. Ficsimpared with Barry, Scanlon
provides a more detailed account of the conceptibrreasonableness. Barry’s
contractarian theory can be conceived as an elaboraf the earlier Scanlon’s
approach. As Barry himself admits, ‘I cannot theref see any alternative to
returning to the idea of reasonable agreementf its&l trying to elaborate it?
When Barry’'sJustice as Impartialitywas published in 1995, the conception of
reasonableness came mainly from the account préwgeScanlon’s famous 1982
article ‘Contractualism and Utilitarianism’. Howeayehis account of the conception
of reasonableness is unclear and inadequate sm&sanlon, his article is ‘only an
outline’ and ‘much more needs to be said to clait$ycentral notions'? Scanlon
does not give very much content to the conceptioreasonableness and the word
‘reasonable’ is mostly used in a literal way. Itsmaot until 1998, wheiwWhat We
Owe to Each Othewas published, that the idea of reasonablenesexained in a
more precise and philosophical way. Hence, Barogsatractarian theory suffers
from the problem of vagueness because its accodinth® conception of

9 Barry (1989: 3).
1 Scanlon (1998: 6).
12 Barry (1995a: 10).
13 Scanlon (1982: 150).
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reasonableness is merely a ‘primitive’ account @t@nes from Scanlon’s earlier

writings.

Secondly, although the word ‘justice’ and ‘sociastitution’ rarely appear ifwhat
We Owe to Each Othetthis does not mean that the question of whatasoci
institutions are justified to people falls outsi@eanlon’s concern. In a paragraph
devoted taaxonomizinghese matters, Scanlon says that, while he iglisotissing
morality in the broadest sense, but only a pait;dhat part, what we owe to each
other, is ‘broader than justice, which has to ddipalarly with social institution™*
This implies that justice and social institutioresfdll within his remit. Also, Scanlon
believes that his contract theory can provide oetecground for various social and

political rights.

Claims about rights, like other claims about what awe to each other, are claims about the
constraints on individual action, and on sociatiingons, that people can reasonably insist on.
In order to decide what rights people have, we needonsider both the costs of being

constrained in certain ways and what things wowdilke in the absence of such constraints,

and we need to ask what objections people coukbresbly raise on either of these grouttds.

This reveals the ‘political’ dimension of Scanlont®ntract theory. Like moral
principles, political principles can justify coemg people, but this depends on

whether these principles represent agreementsithate could reasonably rejétt.

Therefore, in this chapter, | will take Scanlon'sntract theory to be the main
representative of Kantian contractarianism, andttiarry’s contract theory as a

supplementary example. This chapter falls intodfparts. The first part presents a

4 Scanlon (1998: 6-7, 163).
!5 Scanlon (2003a: 4).
16 One of the examples is that a state can coeragtitens to uphold contracts, because individuals
are morally required to keep their promises. Soptheer of the state can be legitimately used toefor
them to do these things. See Scanlon (2001: 249).
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brief sketch of Kantian contractarianism and expawvhy it satisfies the condition of
generality. In the second part | argue that, sinGantian contractarianism
underestimates the importance of rationality, ilsfeo fulfil the condition of priority.
Unlike Hobbesian contractarianism, which tends éduce reasonableness to a
preference, Kantian contractarianism acknowledgbat trationality has an
independent status, but it is always subject to dhéhority of reasonableness.
However, rationality is actually a conception ohgtical reason that has the same
importance as reasonableness, so it is unreaiisassume that the latter can always
override the former. | then examine different dek=sh of the priority of
reasonableness which are provided by Kantian octamians, three from Scanlon
and one from Barry. | finally conclude that, ingofes all of these defences fail,

Kantian contractarianism cannot avoid failing tifthe condition of priority.

52 Kantian contractarianism: an elaboration

In the last chapter, we saw how Hobbesian contiiacis develop a contractarian
theory from the assumption of rationality. Unlikeolbbesian contractarianism,
Kantian contractarianism relies on an assumpti@t the most primary aspect of
practical reason is reasonableness, not rationdlitis section will discuss what kind

of contractarian theory can be developed on this lefshis assumption.

5.2.1 Characteristics of hypothetical contractors

While rationality is a formal process that simpdguires people to satisfy their self-
regarding preferences effectively, reasonablenessai formal process that
presupposes arother-regarding aim of ‘living with others who are also
reasonable®’ Kantian contractarians believe that reasonablemesstitutes the

structure of practical reason of actual people defthes what actual people ought to

" Scanlon (1998: 154).
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do. Based on this conception of practical reasustjfied political principles should
be principles which could be reasonably justifi€dese principles can be specified
by a hypothetical agreement that would be madedmyractors who were wholly
reasonable’® In general, the characteristics of hypotheticaht@xtors can be
described under three aspects: their motivatiorir tigualification, and their

knowledge.

The motivation of contractor

The account of the motivation of contractors isdoasn a Kantian understanding of
human nature. By contrast with Gauthier, who assutinat hypothetical contractors
are merely ‘animals with preferences’, Scanlon amesuthat hypothetical contractors
have the capacity for ‘legislating’, that is, theguld control their desires within a
limit that could be justifiable to othet$According to Scanlon, a human being is ‘a
reasoning creature—one that has the capacity tgreze, assess, and be moved by
reasons®® He or she can give reasons to justify acts aneénstahd reasons given by
others. Since hypothetical contractors are theesgmtatives of actual people, they
also possess this distinctive capacity. Becaustnisfcapacity, contractors respect
each other as creatures that are capable of agkirjgstification, ‘a nonderivative
source of reasorf* Therefore, when contractors participate in a sehefmsocial

cooperation, they would not simply take this scheme@ means to pursue their own

'8 Scanlon might deny that the idea of agreementspdany fundamental role in his argument. For his
theory is concerned with what no one could reasgnadject, but not what people hypothetically
would or would not agree under certain conditiddse Scanlon (2004: 133-134). Nevertheless, | do
not see a big difference, since something that m® eaould reasonably reject should also represent
something that everyone should reasonably agreeamuh,this could be known by studying what
reasonable contractors would agree under certaiditons. Hence, the idea of agreement still plays
fundamental role in Scanlon’s theory. In fact, Seanmerely wants to emphasize that his
hypothetical agreement is not only a thought expenit, a descriptive claim, but rather a normative
claim. At this point Scanlon does not have a bffpdence from other contractarians such as Gauthier
and Rawls, who also believe that their hypothetamaitracts are not merely descriptive claims but
also have normative power.
19 Scanlon (2008: 97).
% Scanlon (1998: 23).
L Scanlon (2008: 92).
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interests. Rather, contractors share a common filining with others who are also
reasonable’ and seek a scheme that can fulfilalis?® This aim is the origin of
motivations that move reasonable contractors t& pe@ciples to which everyone

would agree.

When we say, in the course of an attempt to reaatescollective decision, that a person is
being unreasonable, what we often mean is thatrhehe is refusing to take other people’s
interests into account. What we are claiming is thare is a reason to take these interests into
accountgiven the supposed aim of reaching agreement or findingpurse of action that

everyone will happy wit3®

Because of this shared aim, contractors would cainsthe pursuit of their interests
within the ‘constraint of justifiability,” that ishe pursuit of interests should be given
up if these interests could not be justifiable tiveo reasonable people. Violating this
constraint is the same as harming the relationshimutual respect, which is ‘the
fundamental contractualist moral relatiGhHence, compared with the motivation of
pursuing interests, contractors have strong ‘stapdntentions to regulate their

behaviours in certain way®’.

The qualification of contractors

The scope of the Kantian contract is much largen tthat of the Hobbesian contract,
for in the Hobbesian contract, moral standing igieined by bargaining power, but
in the Kantian contract, moral standing is deteediby the capacity for assessing
reason. ‘The scope of [Kantian contractarianism] mclude those beings to whom

we have good reason to want our actions to befiplsie’.° That is to say, those

22 Scanlon (1998: 192). See also Scanlon (1993: 182).
% Scanlon (1998: 33).
4 Darwall (2009: 302); similar point can also berfdun Scanlon (2008: 6, 141).
% Scanlon (2008: 140).
% Scanlon (1998:179).
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severely handicapped can also be included in thygescof contract provided that they
are conscious of asking for justification. This hdary seems to exclude children
and future generations, but actually they are istdluded since they ‘will' have the
capacity for reason-assessifigHowever, animals are not included, for human
beings are the only beings who possess the disencapacity for reason-assessing
and this capacity distinguishes human beings fréheroanimals. ‘This reflective
capacity sets wus apart from creatures who, althoudpey can act
purposefully...cannot raise or answer question whiethgiven propose provides
adequate reason for actidii’Hence, a relationship formed between a human being
and an animal is different from a relationship fedrbetween two human beings. In
a relationship between a human being and an animm@lhuman being need not

worry about whether his or her action could beifiagtle to that animaft®

2 Scanlon (1998: 185). Yet this point is still okt by some theorists as inadequate, see Hooker
(2000: 66-70).

% Scanlon (1998: 23).

29 But it does not mean that human being can do whathey want to animals, because they have to
care about whether their action could be justifatd those human beings who care about those
animals. See Scanlon (1998: 219-220).
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The knowledge of contractors

Similar to Gauthier, Scanlon is dissatisfied witaviks’ assumption of the veil of
ignorance. Although Scanlon agrees that particulformation is relevant when
contractors decide what contract should be madardwees that the veil of ignorance
is unnecessary. After Rawls shows that principles of justice woudd chosen by
rational individuals behind the veil of ignorante, then has to further explain why
actual people have to accept the decision whichade in the absence of particular
information. This makes the so-called veil reduridbacause the reasons why actual
people would accept the decisions taken behindélevould simply be the reasons
for directly choosing the principles of justice.ride, Scanlon suggests that the veil
of ignorance ‘is not necessary...since the requirenah justifiability (or of
nonrejectability) already requires one to take ¢heshers into account All
hypothetical contractors are familiar with theirrgpaular information, so the
agreement is an agreement which would be made dpig@&/ho were fully informed.
Scanlon believes that this kind of agreement camtuca the strength of social
contract theory, while avoiding the problem of lenance cause by the veil of

ignorance.

5.2.2 The state of nature: the reason-exchanging convertan

These three characteristics constitute the hypotietontractors in Scanlon’s
theory—well-informed reasonable persons who resmew another as reason-
assessing beings and follow the constraint offjability. Scanlon believes that the
choices of these contractors represent the chaf@sactual people would make
when they were fully reasonable and not affectegyl mrelevant factors. Then

Scanlon further asks: what political principles lwhe agreed among these

% Scanlon (1982: 124-126).
31 Scanlon (1998: 207).
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hypothetical contractors? For the sake of reachiegnsensus, these people go into

conversations with one anoth&ér.

In their conversations, hypothetical contractordl wropose different principles.
Moreover, they do not simply suggest principleseyrheed to give generic reasons
to justify their suggestions, for every hypotheticantractor is reason-assessing
creature. Generic reasons are ‘reasons that weemthat people have in virtue of
their situation, characterized by general terms smch things as their aims and
capacities and the conditions in which they areeqda® Generic reasons refer to
reasons which are generally acceptable from vagoirgts of view** They are based
on ‘commonly available information about what peophve reason to want,” rather
than being based on ‘the particular aims, prefeagnand other characteristics of
specific individuals’® Since the latter reasons are only acceptable ttcyiar
people, they cannot be used as general justifizatfor political principles. Only
generic reasons can be used as currency of reasbargying. The whole
conversation is an exchange of generic reasons gmeople. A hypothetical
contractor has to weigh up the reasons to accepgject principles against the
reasons of others. If there are some other cootmetho have stronger reasons to
reject a proposed principle, then it will not besenable for them to insist on this
principle. Contractors who have a weaker reasonldigive way to contractors who

have a stronger reason.

However, how can we measure the strength of a gersason? Scanlon suggests
that ‘we need to first form an idea of burdens thatld be imposed on some people

[if the principle in question were rejected/acceifté® For example, suppose that a

32 Kumar (1999: 277-278) and O’Neill (2004: 29).

% Scanlon (1998: 204). See also Scanlon (1975: 76).

3 Scanlon (2003b: 182).

% Scanlon (1998: 204).

% Scanlon (1998: 195). See also Scanlon (1993: 1B@jden’ can be roughly defined as the loss of

one’s well-being. Although Scanlon argues that,riafram well-being, other considerations can be

counted as grounds for reasonable rejection, &dinponents of well-being figure prominently as
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principle is supported by a generic reason buthatsame time, is rejected by a
generic reason. If this principle became the funelaiad political principle, then
person A would have to suffer a burden. On theroliaad, if that principle were
rejected, then person B would have to suffer ad&ur&uppose that, compared with
the burden which B would have to suffer if the pipte were rejected, the burden
which A would have to suffer if the principle weraccepted were merely
insignificant. Then the principle should be accdpt®r the generic reason which
supports the principle is stronger than the gemeason which rejects the principle.
Therefore, the strength of a generic reason depgpois the burden which would be
imposed on someone if this generic reason weretegj2’ The larger the burden is,
the stronger the generic reason is. Through theduative standard, contractors can
compare different principles and finally arrivepainciples that are supported by the

strongest generic reason.

5.2.3 The hypothetical contract: principles which no onecould reasonably

reject

According to Scanlon, the content of the hypotlataontract should be principles
which were supported by the strongest generic reabat is, the agreement which

is least unacceptable to the person to whom imisst unacceptablé® Finally,

grounds for reasonable rejection’. For the disarssf the ground for reasonable rejection, see
Scanlon (1998: 213-216). For an interpretation edrifon’s idea of burden as loss of well-being, see
Ashford (2003: 280).
37 A similar thought experiment is discussed whennfua talks about how we know a right is
justified. In fact these thought experiments arewtwolly imaginary since they need empirical stsdie
to support their prediction. ‘Neglecting this enigat element leads rights to degenerate into
implausible rigid formulae’. See Scanlon (1978:.38tually this is also another piece of evidence
that Scanlon’s contract theory can be applied $euisions of political issues.
3 Kumar (1999: 294).
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people would come up with a principle which wasparped by the strongest generic

reason, which would be a ‘principle which no oneuldaeasonably reject®

This seems to be quite similar to the ‘principle minimax relative concession’
proposed by Gauthier, which is also the least wr@table outcome after contractors
bargain in Hobbesian’s initial situation. ‘Sinceet ground of complaint can be
measured by one’s relative concession, minimizirakimum relative concession
minimizes the grounds of complaint® Nevertheless, the idea of burden in
Gauthier’s contract is more restrictive than timScanlon’s. To Gauthier, only the
loss in utility is a burden. Hence, the principlen@inimax relative concession is a
principle whereby the loss of the worst-off in iilis minimized. But Scanlon’s
definition of burden is more complex. It is ‘an ietdly significant, objective notion’
which does not only include subjective prefererf¢egdthough he acknowledges that
‘gains or losses in well-being (relief from suffeyi for example) are clearly the most
relevant factors in determining whether a princigbelld or could not be reasonably
rejected,*” well-being (or utility) is not the unique conceimdefining a burdef®
Apart from well-being, many other considerationsldaalso constitute a burden on a
person. For example, people could suffer from adéarif they were treated
unfairly,** or if their freedom or autonomy were undermiffé@canlon himself
denies that it is possible to give ‘a clear speaiibn of the possible grounds for
reasonably rejecting a principle (whether thisamrts of a conception of well-being
or in some other wayf*® Whether certain considerations are or are novaeleto the

% Kantian contractarians assume that whether aiptincould be reasonably rejected is obvious and
people should have no disagreement on this isageBarry (2000: 191) and Scanlon (1982: 121).
“%vallentyne (1991c: 8-9).
1 Scanlon (1978: 27) and (1975: 72).
42 Scanlon (1998: 215).
43 Scanlon (1998: 213-218). Also, Scanlon’s defimitiof well-being is also broader than Gauthier’s
definition of utility, which only consists of sulgjiive preferences. See also Scanlon (1975), Scanlon
(1978) and Scanlon (1993)
4 Scanlon (1998: 212-213, 216).
> Scanlon (1998: 203).
6 Scanlon (1998: 217).
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reasonable rejectability of a principle depends cum ‘normative judgment®’
Although the whole account of burden is a littlgwe, at least it is clear that well-

being is not the only concern when contractorsaealsly reject certain principles.

We can take religious freedom as an example, wisicliscussed by Barry when he
talks about what political principles would not bEasonably rejecteff.In certain
conditions, protecting freedom of religious worsispnot a mutually advantageous
practice. When one religious group is very strond another is very weak, the cost
for the former to force the latter to follow theieligion would be negligible.
However, the weaker religious group could suggdstrogeneric reasons apart from
utility, such as unfairness. Putting aside theedéhce in bargaining power first, the
weaker religious group could ask a question ‘Howldoyou like it if someone did
that to you?’ While the strong religious group ats@ées its religion seriously, it
should also understand the importance of religiwosship. It does not prefer a state
in which religious worship would be prohibited. Henthis means that the stronger
religious group is depriving the weaker of someghafi which they also understand
the importance. The weaker could then claim thatréjection of religious freedom
is unfair because the stronger ‘wouldn’t want ashterdo it to him*® This appeal to
fairness is a strong generic reason that can aleetinie loss in utility and can provide
powerful support for the proposal of equal religidteedom. From this example we
can see that, although both of them talk about énsd because of Kantian
contractarians’ more complex definition of burdémey will reject some principles

that Hobbesian contractarians would not.

47 Scanlon (1998: 218).

“8 Barry (1995a: 83-85). Scanlon also emphasizesnhertance of religious freedom, even though he
does not argue it through a Kantian contractari@méwork. See Scanlon (1996). Apart from
religious freedom, Scanlon also says that his eghtheory can justify certain ‘familiar civil righ’
such as freedom of speech, rights of privacy aedrifht to life,’ see Scanlon (1972: 24-25) and
Scanlon (1978: 28).

49 Barry (1995a: 83).
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Therefore, from this hypothetical contract, we sae what (relatively clear) political
principles can be derived from a vague assumptibmeasonableness. Scanlon
begins with an assumption of reasonableness. He dedines the hypothetical
contractors for the sake of making this featurgraictical reason salient. Through a
reason-exchanging conversation, these contractese aupon principles which no
one could reasonably reject, that is, principlesctviivould impose the least burden

on the worst-off people.

5.3 Kantian contractarianism and the condition of geneality

Scanlon presents a hypothetical contract whichfigstcertain political principles

through the conception of reasonableness. Howaesethis conception generally
acceptable? Why should actual people care abouldbision of these hypothetical
contractors? If contractarians fail to show that pinactical reasoning of hypothetical
contractors is generally acceptable, then theigaliprinciples are merely coercive.
The purpose of this section is to show that, sinttaHobbesian contractarianism,
Kantian contractarianism can also satisfy the domdiof generality; and this can be

shown by considering some common psychological emsit

5.3.1 The conception of reasonableness and the sense wiltg

Some critics argue that Scanlon does not cleardyvstme relationship between his
hypothetical contract and the real world. Therefdre ‘must explain why
[reasonableness] has a deep motivational placeuinlives’.>® However, Scanlon
does not think it is a problem, for he thinks thia¢ aim of ‘living with other
reasonable people,” which is the aim presupposedthe conception of
reasonableness, is widely shared to the extenitthaes all of us a direct reason for

action. This aim explains why people always haweoéivation to be reasonable.

¥ Watson (1998: 261).
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According to the version of contractualism thatm advancing here our thinking about right
and wrong is structured by a different kind of naation, namely the aim of finding principles
that others, insofar as they too have this aimidcoat reasonably reject. This gives us a direct
reason to be concerned with other people’s pointi@fi: not because we might, for all we
know, actuallybe them, or because we might occupy their positioothrer possible worlds,

but in order to find principles that they, as waslwe, have reason to accept.

Furthermore, Scanlon offers a phenomenological raggi and shows that the
conception of reasonableness is widely adoptedemplp®> He argues that actual
people generally take reasonableness as the primsagct of practical reason which
has an absolute priority over other consideratiaugh as rational interests. The
priority of reasonableness can be seen from howplpegalue the relationship of
mutual recognition, that is, an interpersonal reteghip by which human beings
recognize the distinctive features of one anotimel @spect each other as reason-
assessing creatures. According to Scanlon, thaioakhip ‘is seen as playing a
fundamental role in our moral thinking® People generally think that this

relationship is appealing in itself:

The contractualist ideal of acting in accord witlinpiples that others (similarly motivated)
could not reasonably reject is meant to charaaetfie relation with others the value and
appeal of which underlies our reasons to do whatalitp requires...Standing in this
relationship to others is appealing in itself—wosteking for its own sake. A moral person
will refrain from lying to others, cheating, harrginor exploiting them, ‘because these things
are wrong’. But for such a person these requiremarg not just formal imperatives; they are

aspects of the positive value of a way of livinghwothers®*

This relationship is appealing because it reprassantideal moral community where

the value of human beings is respected. In Scaslnids, it is a ‘Kingdom of ends

*L Scanlon (1998: 191).
®2Scanlon (1998: 157).
*3 Scanlon (2008: 98).
** Scanlon (1998: 162).
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on the cheap™

In this ideal moral community, the distinctive eajties of human
beings are recognized and therefore all are resgpeas anends-in-themselves
Scanlon believes that the attractiveness of thisammleal is apparent and its
attractiveness gives us a strong reason to thiak tihe relationship of mutual

recognition is exceedingly important.

| dofind the idea of moral community very appealing.ISry to develop a notion of morality
which simply takes as basic that notion of morahownity. When you ask ‘why be moral?’, |
think we can just describe the appeal of that kificcommunity and the disappeal of its

alternative 5

The fact that actual people generally value thati@iship of mutual recognition can
also be proved by the sense of guilt. Scanlon arthet, if actual people fail to stand
in a relationship of mutual recognition with oneotirer, actual people will suffer
from a strong sense of guilt. ‘Feeling guilty famsething one has done is plausibly
understood as feeling that it has impaired ondatiomship with certain people. In
my experience there is nothing weak or mild abahsa feeling®’ This sense of
guilt is so great that ‘most people are willinggm to considerable lengths, involving
quite heavy sacrifices, in order to avoid admittittge unjustifiability of their
actions’>® The power of guilt indirectly reveals the positiva@ue of the relationship
of mutual recognition; it ‘testifies...to the valuegple set on the belief that their

lives and institutions are justifiable to othets'.

According to the account | am offering, the pain gafilt involves, at base, a feeling of

estrangement, of having violated the requiremerit®a waluable relation with others. So

% Scanlon (2009: 189).
% Scanlon (2009: 190). See also Scanlon (2008: 98).
*"Scanlon (2008: 157).
8 Scanlon (1982: 117).
%9 Scanlon (1998:163).
183



Chapter 5 Kantian Contractarianism

understood, this familiar negative aspect of moratiorresponds to a positive ‘pull’: the

positive value of living with others on terms thia¢y could not reasonably rejéét.

From the strength of the sense of guilt, we cath&rrunderstand how important the
relation of mutual recognition is in our practicahsoning. Due to the importance of
this relationship, reasonableness can have absgqlutgity over other values,
including rational interest. Scanlon argues tharkyeno reasons can override the
consideration of reasonableness. ‘The fact thatcion would be wrong constitutes
sufficient reason not to do it (almost) no mattéatvother considerations there might
be in its favor'®® Therefore, if rational interests conflict with thenstraint of
justifiability, they ought to put their rationalterests aside. If they refuse to do so,
then it is merely because they ignore the weighhaofual respect in their practical
reason. The key to practical reason is to guarahtgehe reason for an action can be
justified to others, rather than to pursue interedfectively. That is why Scanlon

says,

[Thinking about what principle is justified is] nabout what would be most likely to advance
their interests or to produce agreement in theiwaaircumstances or in any more idealized
situation, but rather a judgment about the suiitghilf certain principles to serve as a basis of

mutual recognition and accommodatf8n.

5.3.2 Is the conception of reasonableness neutral?

Critics might doubt that these phenomenologicatdpsons are enough to prove the
generality of the conception of reasonableness.y Timght accept Scanlon’s
phenomenological description, but doubt how gerthialdescription is. As Scanlon

acknowledges, reasonableness as a conception ciicatareason, is not wholly

%0 Scanlon (1998: 162).
®1 Scanlon (1998: 148).
%2 Scanlon (1998: 194).
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neutral since it presupposes an aim of ‘living watiher reasonable peopf&. It
means that if a person does not share this aim, beor she has no reason to take
the constraint of justifiability seriously. The ptemenological description does not
apply to those who do not share this aim.

Thus critics may argue that the conception of reaBleness is less acceptable than
the conception of rationality, for this conceptipresupposes a shared goal, but the
conception of rationality does n8tUnlike the conception of rationality, which is
always misunderstood as presupposing egoism omisdpit is hard to deny that
reasonableness presupposesmethingsince reasonableness represents a process to
test the public justifiability of a desire. If angen lacked any interest in public
justifiability, then this process would be meanexy. However, this point should not
be exaggerated because even if this point is doriedoes not mean that the
conception of reasonableness is not widely accegi#iough the conception of
reasonableness presupposes a concern with juditifiakthis concern is an
uncontroversial concern that people naturally acdegeems so natural that, if one
wants to cooperate with another, then one hasrtoataout the claim of the other and
cannot ignore the justifiability of one’s actioftsSince cooperating with one another
is unavoidable, a concern with justifiability is awoidable. Moreover, the
phenomenological stance that Scanlon arrives alss sound to most people. It is
hard to deny that a sense of guilt would rise iffauend that we had done something
unjustifiable to others. Since this phenomenon anmon, this suggests that
reasonableness is a widely shared conception aftipah reason even though it

presupposes a goal.

%3 Scanlon (1998: 154).

® It is misleading to say rationality does not pp=aseany goal, for in the last chapter we saw that
the conception of rationality presupposes thapadferences are self-regarding, which is why isfai
to capture the other-regarding motivation to beso@able. Nevertheless, since this definition of-sel
regardingness is very loose, we can still say thatconception of rationalitgomes close tmot
presupposing any goal.

% Darwall (2009: 13-21).
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5.3.3 The empirical evidence of general acceptability

The generality of the conception of reasonablernzss be further proved by
neuroscientific experiments. In such experimentgjcpologists show that people
naturally care about their behaviours being jusie to other§® When people find

that their behaviour would be unjustified to otheéngy usually refrain from doing it.
But this inclination is sometimes inexplicit onlgdause it is ‘diluted’ by the distance
between perpetrators and victims. It will becomerenexplicit when one is facing

those to whom one needs to justify oneself in gnaclose-and-personal’ manner.

For example, if people receive an advertisemenmfran international aid
organization, they will not care so much even iéythknow that ignoring this
advertisement may not be justifiable to those gmmmple in other parts of the world.
However, if people encounter a bleeding stranges fa face when they are driving,
then they will probably feel bad if they leave tlsisanger alone. People are less
sensitive to the unjustifiability of their actions the former case. That is why
sometimes we wrongly think that justifiability doest occupy an important role in
our decision-making. But in the latter example, mos the people would be
uncomfortable with their actions if they passed d&yd will therefore not ignore the
sufferer. This inclination is actually so commorattht can hardly be seen as a
cultural product. No matter which culture one wasnbin to, one is still concerned
that one’s actions are justifiable to others. Thasgirical experiments show that the
conception of reasonableness is a conception atipah reason generally accepted

by the majority of people.

In conclusion, Scanlon believes that the conceptibrreasonableness is widely
acceptable to actual people because actual pesplally take reasonableness as
overridingly important when engaged in practicals@ning. The absolute priority of

% Greene (2003: 847-850).
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reasonableness can be seen in the strong senssltofram which people suffer
when they harm the relationship of mutual recognitiin order to keep this valuable
relationship, actual people always ‘press for theamcement of their conception of
the good within reasonable limif¥f Hence the Kantian contractarian model based
on the conception of reasonableness can satisfgdhdition of generality. In the
next section, however | will show that the conaeptof rationality actually plays an
important role in our practical reason too, and tkamcontractarianism fails to fulfil

the condition of priority because it overlooks thmportance of rationality.

5.4  Rational rejectability of Kantian contractarianism

In the last chapter, we found that the normativedaf Hobbesian contractarianism
is inadequate because it overlooks the fact tipaiit &rom rationality, reasonableness
is also one of the aspects of practical reasontigacontractarianism is better at this
point since it does not overlook the existenceationality, yet it doubts whether

rationality occupies any crucial role in the justition of political principles. This

section is an attempt to show that Kantian cordraamism underestimates the
importance of rationality. In fact, reasonablenessld not enjoy such an absolute
priority in practical reason. The importance ofaaslity casts doubt on how Kantian

contractarianism could fulfil the condition of priity.

5.4.1 The conception of rationality in Kantian contractarianism

It should first be noted that Scanlon uses the teationality’ in a different sense
from the ordinary usage. Throughout this dissematthe term ‘rationality’ usually
refers to theinstrumentalconception of rationality, which is taken to meahat

most conduces to the fulflment of the agent’s aifasd lies at the core of the

conception of practical reason of Hobbesian cotdranism). Scanlon believes that

" Barry (1995a: 108).
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‘this conception of rationality is mistakef®.He defines rationality, instead, by
arguing that being rational is to do ‘what we hawest reason to d&® In the context

of his discussion, rationality refers to standingirelationship of mutual recognition,
for the great value of this relationship constisutee (near) strongest reason for
people to act. Therefore, to Scanlon, both ratipnahd reasonableness demand that
people be motivated by the strongest reason. Thedifference is that the former is
harsher than the latter. Rationality requires pedplthink thoroughly, get as much
information as possible, and ensure that they ahotiee strongest reason.
Reasonableness, however, merely requires peogleotmse in ‘relative to a specific
body or information and a specific range of reastosh of which may be less than
complete’.” ‘In between the minimum standards marked out by ittea of
irrationality and the ideal of what it would be tfraost) rational to believe or do,
there are the notions of what is reasonable angasonable’’ Under this definition

of rationality, undoubtedly there are no conflicteetween rationality and
reasonableness, since both of them appeal to the sateria. The problem with
Scanlon’s definition of rationality will be discuess in Section 5.5.2. | would like
only to point out that, at least when rationalgyunderstood in an instrumental sense,
Scanlon would not deny that there may be conflis&ween rationality and
reasonableness? But when these conflicts arise, Scanlon believémt t

reasonableness is undoubtedly more important gtémality.”>

% Scanlon (1998:192).

%9 Scanlon (1998: 30).

0 Scanlon (1998: 32).

" Scanlon (1998: 32).

"2 Scanlon (1998: 192-193). Scanlon also claims Higttheory is not incompatible with rational

choice theory, since rational choice theory conedhe structure which the preferences of a rational

individual will have (whatever the content or grduof these preferences may be), while Scanlon’s

theory investigates the reasons people have forga¢Scanlon 1998: 116) However, it seems hard to

deny that rational choice theorists also have mmessitions about reasons for action. Scanlon is

correct that rational choice theorists do not pppsse that people always have a reason to maximize

their utility, but rational choice theorists do puppose that people are always motivated by

consideredandcoherentpreferences (This is also why, in Hobbesian cotdraanism, actual people

would be motivated to follow the decisions of hypatical contractors, for the preferences of

hypothetical contractors represent the considerelc@herent preferences of actual people.) Given

that these preferences are not ill-formed, they lvéltaken as a factor of this person’s well-beind
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As W. M. Sibley argues, the distinction betweelorslity and reasonableness is not
only a technical matter, but also a familiar distion in ordinary languagé&
Rationality usually means that people have somsidered ends and have a rational
plan for realizing these ends in order to maximitteeir utility, whereas
reasonableness usually refers to following priregplvhich could be agreed in a
situation in which everyone would respect the c@mst of justifiability. The
conflicts between these two standards are commahodwvious, since the most
effective way to pursue one’s own ends usually ive® acts that could not be
justifiable to others. When these two standarddlichnScanlon requires people to
sacrifice their rational plans for the sake of hah@ reasonably. In general, people
have two ways of doing so. Firstly, persons keepctinsidered ends of their rational
plans, but achieve them by means which are conpanithin the constraint of
justifiability. Another way is to give up the codsred ends of their rational plan and
pursue some other ends which are compatible witienconstraint of justifiability.
However, both of these two ways go against ratipnabne is asking people to be
ineffective, and the other is asking people to &émntradictory. | would like to
argue that either of these two ways would creaerse of loss which is not weaker

than the sense of guilt from which people wouldesuh an unreasonable situation.

it is rational for this person to satisfy them effeely. Nevertheless, these preferences may still
incompatible with the constraint of justifiabilitySo the conflict between rationality and
reasonableness still arises. For the relationskigvden well-being and informed preferences, see
Wolff (2004: 43-44).

3 Scanlon (1998: 194).

" Sibley (1953).
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5.4.2 Why Kantian contractarianism is to be rationally rejected? (1): the

ineffectiveness critique

In the first way, Scanlon might argue that ouraaél plan consists of ends of life
and the most effective means to achieve these &eagle should keep their desired
ends but pursue them by means which are companiitén the constraint of
justifiability. "> Nevertheless, | doubt that this way works. Thisb&cause this
requirement underestimates our inclination to beheffectively. Effectiveness is
one of the fundamental criteria in rationality. niteans that, given that we have
certainends we are warranted in adopting the means whichfuéihthe ends to the
fullest possible extent with the least expenditliebinding power is unconditional.
As G. H. von Wright said, ‘its binding nature stefr@m the fact that its conclusion
declares the intention which an agent is logicdliyund to have within the
teleological frame which in the premises he ackeolgks for his prospective
action’.”® Suppose that | want to be a football player, lustharain hard and look for
chances to play in top football clubs. The prineipf effectiveness is uncontroversial
because it represents an internal consistencytioned deliberation. As we value our
ends highly, we surely prefer taking the shortesate to realizing them. If we take an
alternative, a longer route, then this action cafitts our desire to realize certain

ends and we act in an inconsistent way.

If we find that we have used an ineffective meawes,normally think that we did a
silly thing. A sense of loss might arise, since nave behaved incoherently. We
intend to give up that ineffective means immediateid rectify the error. From this
sense of loss one can see the weight of effectsgeimeour practical reason. Scanlon

might respond that, although failing to be effeetcauses a sense of loss, this sense

S Actually it is also an approach which is explichtelopted by some Kantian contractarians, such as
Brian Barry. Barry rarely requests people to giyetheir ends of life. He only argues that people
should achieve their ends of life in a way whichildonot be reasonably rejected. See Barry (1995a:
82-86).
® Wright (1983: 59).
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of loss is not that strong because most peopleoneasationally on many simple
tasks’’ For example, we do not always go from store toesto find the cheapest
price. Even if we find that our purchase is solédager elsewhere, we do not always
think of it as important. But it does not mean tbe#ectiveness does not play an
important role in our practical reason. We do natecabout effectiveness in this
instance simply because it is too minor. If the emdsomething fundamentally
important in our life after we have thoroughly esfled upon it, then we usually want

to pursue it as effectively as we can.

The sense of loss which we suffer from when wefareed to give up effective
means of achieving our ends in life is so strorag #ometimes we may even prefer
being unreasonable for the sake of avoiding thisseseof loss. Suppose people
clearly know their ends of life and how to achighem effectively, but then are
forced to take a longer and less effective routeatize them. That is to say, they are
forced to act incoherently on a matter which is mimgportant to them. The sense of
dissatisfaction created may be difficult to overeonktven though harming the
relationship of mutual recognition may bring a sgosense of guilt, this sense of
guilt does not necessarily override the sensessf éaused by behaving ineffectively.
As Marcia Baron points out, it is not uncommon ammbmprehensible for people to
behave unjustifiably to others for the sake of @ctihg something important in their
life. ‘We think well of them for being tempted t@ d¢o’® Therefore, while Scanlon
argues that we should always give reasonablenes#tyover other considerations
because by doing so we can avoid the sense of gulishould not ignore the fact
that a sense of loss, which is similarly strondl also be created if people are forced

to behave ineffectively in pursuing their endsif#. |

""Examples of irrational thinking in the ordinarfeliare in Ludwig (2004: 348-349) and Wolff (1977:
138-139).
8 Baron (1991: 855-856).
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5.4.3 Why Kantian contractarianism is to be rationally rejected? (2): the self-

contradiction critique

In light of the importance of effectiveness in oationality, the first way is unlikely
to work. Nevertheless, Scanlon might argue thaplgeshould make concessions in
a second way, that is, they should give up thesirdble ends and pursue some
others which are compatible with reasonablenesasd&t@bleness presupposes an
end of ‘living with others who are also reasonabM/hen the rational plans of
people conflict with reasonableness, people shoeddgnize the weight of this and
give up other ends which are incompatible. If ne& will no longer stand in a
relation of mutual recognition with one another, iethis a highly desirable

relationship.

However, what is the reason for people to givehgirtexisting ends for the sake of
‘living with others who are also reasonable’? Itsnpresuppose that people prefer
the end of ‘living with others who are also readmeato their existing ends. In the
last chapter, we saw that rational people reflectdughly upon their ends and rank
their ends in terms of utility. The ends that tlvegnt to achieve more have higher
utility, while the ends that they want to achieesd have lower utility? Given that
time and resources are limited, a rational persefeps pursuing choices with higher
utility to choices with lower utility. If one behles that she prefers A to B but still
gives up A for the sake of B, then his behaviowadnees self-contradictory. This is
because, on one hand, she desires A more thant,Byrbthe other hand, she pursues

B instead of A. His belief is then contradictoryhis action.

But it is unlikely that the end of ‘living with odlts who are also reasonable’ is
always preferable to other ends. Rationality meretyuires people to reflect upon
their ends in order to ensure that they @vasideredandcoherent But there is no

" Bicchieri (2004: 183-185).
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guarantee that their considered and coherent enss$ imclude the end of ‘living
with others who are also reasonable’ (or ends ctiblpawith this end). After
reflection, people find ends which are most valagablthem, and these ends may be
incompatible with the end of ‘living with others whare also reasonable’. These
ends give meaning to one’s life to the extent tre may feel one’s life has nothing
left if one is deprived of these ends. Compareth Waising these ends of life, | cannot
see that damaging the relationship of mutual rediegncan bring the same degree
of suffering. As Jay Wallace argues, ‘how, we maynder, can the abstract goods
realized by compliance with moral principles poBsjirevail in competition with the
contingent ambitions and relationships that giveamireg and texture to our live§%’
The relationship of mutual recognition is importaWte value it and we would feel
guilty if this relationship were harmed. Nevertlssleit is usually only one of the
desirable things in our life. It cannot be companeth our considered ends of life,

which are of irreplaceably valuabié.

If people choose to behave reasonably insteadtiohedly pursuing their considered
ends, then they act in a way that runs counterhatuhey believe. Since the pursuit
of ends of life is one of the most important mattar one’s life, one can hardly
accept self-contradiction in this issue. If Scanlqustifies the priority of
reasonableness by the pain of guilt that is arowgezh we harm the relationship of
mutual recognition, then this justification is urpeasive because we feel far more
pain when we give up our ends of life. Asking oaechange one’s ends of life for
the sake of being reasonable is less acceptable $lcanlon thinks, because it
requires one to act in a contradictory fashion amething which is the most

significant in one’s life.

8 Wallace (2002: 454).

81 Some might argue that this presupposes a desseihaf reasons which Scanlon rejects. However,
in Scanlon (1982), the earlier Scanlon in fact ppp®ses a desire-based view of reasons. Although he
rejects this view in Scanlon (1998) and endorseal@e-based, externalist view of reasons, thisgsrin
him other more serious problems and | will disdirs issue in Section 5.6.3.
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In these two sections, | discussed two cases wpeaple are forced to act
irrationally for the sake of reasonableness. Fpsgple may have to give up their
endsof life for the sake of being reasonable, but thieey would act in a self-
contradictory manner. Secondly, people may havest a less effective means to
pursue their ends of life, but then they wouldiaeffectively. In both cases, a strong
sense of loss is aroused. Since the strength®g#dnse of loss is not weaker than the
sense of guilt created by unreasonableness, Scaoldd no longer argue that one
should always give reasonableness absolute prioritgrder to avoid guilt. This
strong sense of loss also shows that reasonabldoesshot, as Scanlon argues, have
an overriding status over rationality. In practiogsoning, rationality is not any less
important than reasonableness. While reasonablgustifies obligations to behave
in a way which are justifiable to each other, nadlity justifies obligations to pursue
ends in the most effective way. People have no ss#igeof taking the former

obligations as more important than the later ohioges.

Given the equal importance of rationality and reafdeness, Kantian
contractarianism, which is based on the conceptioreasonableness only, fails to
satisfy the condition of priority. The problem ofiktian contractarianism is that it
underestimates the importance of rationality incpcal reason. Although Scanlon
shows that his contractarian principles are reasgnastified, he does not show that
they are rationally justified as well. Rationalitgay justify obligations that are
incompatible with these contractarian principlebu3 people who are governed by
these principles will have two conflicting obligaris, neither of which can override
the other. Kantian contractarianism fails to jyspblitical principles which have an
overriding authority. It should not overlook thetfahat, while people naturally want
to be reasonable, they naturally want to be ratiasavell.

5.5  Should reasonableness be considered prior? (1): tvemguments

The last section shows that the absolute priorityremsonableness implies that
people are forced either to be ineffective or tosbd-contradictory, which are both
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irrational behaviours. In order to satisfy the dtind of priority, Scanlon has to

explain why people should concern themselves at@asbnableness over rationality.
Scanlon might acknowledge that people should puegdes rationally but argues that
people should choose proper effdst is rational for people to give up those
desirable values that conflict with reasonablersegs choose other values to pursue.
So Scanlon has to explain why people have to ptefarg reasonable to pursuing
those values that they highly desire in their liwa®n after reflection. He has a
‘three-part’ strategy to defend this thesis. ‘Ihaaake sense, if we recognize values
other than [reasonableness] and take them serjawstfaim that reasons of [being

reasonable] have priority over all the rést'.

The first is to argue that insofar as these anmagthithat people have reason to pursue and to
value, these reasons will be among those that e lih reasonable to reject some principles.
Therefore there will be pressure within the moyadit right and wrong to make room for these
values. But there will of course be limits, and #ezond part of the strategy (which divides
into two subparts) is to argue that when thesetdirmie reached we have good reason to give
priority to the demands of right and wrong. This && done in part by appealing to the great
importance of justifiability to others and to tharficular interests that moral principles protect,
and in part by arguing that the other values, pigpederstood, have a built-in sensitivity to

the demands of right and wrofy.

I will discuss the first two strategies in secti®® and discuss the third strategy in

section 5.6.

82 Scanlon’s acknowledgement on the importance @fcéiffeness can be seen in Scanlon (1975: 75-
76).

8 Scanlon (1998: 148).

8 Scanlon (1998: 166).
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5.5.1 The leave-room argument

The first strategy which Scanlon suggests is ttfjuthe priority of reasonableness
by showing that, since reasonableness does leamaggkenroom for other values,
those other values should give way to reasonaldensisould they conflict.
Reasonableness leaves room for these values betassi@r as these values are
things that people have reason to pursue and tey#iese reasons will be among
those that can make it reasonable to reject somneipies’®® That is to say, these
values have already been taken into account whenonsider whether a principle
could be reasonably rejected. ‘An individual wiius have a [generic reason] for
wanting to reject a principle if the results of gisneral acceptance would be very bad
from the point of view of that person’s conceptifrsubstantive good® If political
principles always require people to make sacrificegheir rational pursuits of
values, then this principle could be reasonablgated. Hence, justified political
principles have already provided ‘an acceptabletridigion of control over

important factors in our live§”

On the other hand, if some values are eventugkcted by a reasonable agreement
even after considering those generic reasons, weaotaoppose the demand of
reasonableness in the name of these values. Thartampe of these values has its
limits. This is only one of the generic reasonsi] @&ncan be overridden by other
generic reasons. If the rational pursuit of somleesawould impose severe burdens
on other people, then this would be unjustifiallleother people. In this situation,
these values should be given up since they couldrdssonably rejected.
Nevertheless, it does not mean that people haweal@s to pursue, for apart from
those values that conflict with reasonablenessy tiwaild still choose many other
values as theiends insofar as these values could not be reasonapgted. In

% Scanlon (1998: 161).
% Scanlon (1993: 183).
87 Scanlon (1978: 37).
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short, Scanlon argues that reasonableness does ageguate attention to the
importance of rationality. The constraint of justifility already allows plenty of
values for people to rationally pursue. They amntfustified in prohibiting others

from pursuing them.

To me, this argument wrongly conceives the nat@ireatues that are taken asds

of life in rational plans after thorough reflectidh seems to take rationally planned
values to be something which could easily be reguldry other values. For example,
| want to buy an apple and there are no appleBarstipermarket, but there is still a
wide variety of other fruits; perhaps | should byaange. However, the importance
of an apple cannot be comparable to the importahtdgese values. Suppose that my
dream is to be a football player, | would not giye my plan to be a football player
simply because there are many other careers almildbese values are usually
nearly unique to the extent that they are difficalteplace, and this is why they are
taken asends of life They are closely connected to people’s liveshwodxtent that
the meaningfulness of their life would be diminidhiéthey gave ugheir values.
Although there are many other values availablesghalues are nothing more than
irrelevant choices. Scanlon is right that peopleeha wide variety of choices, but
most of these choices may not interest them. Peajtllenot give up their rational
plans of life simply for the reason that otheroatl plans would still be available if

they gave up their plan.

In fact, this argument is misleading in the justfion for the priority of
reasonableness. The point in question should beéhehé¢he aim of ‘living with
others who are also reasonable’, which is the a@sypposed in reasonableness, can
override the other values in people’s rational pdatife. Only when the former can
override the latter, would people have reason tke tdhe conception of
reasonableness as having the highest priority asuldamtherefore arguably give up
other values that conflict with it. This ought te Wwhat Scanlon has to prove. Merely
showing that the conception of reasonableness isiréakes other values into
account and leaves plenty of values for peoplehtose is not enough. For even if
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this proves true, provided that people take otladwmes as being more important than
the aim of ‘living with others who are also readoled they still have no reason to
prefer behaving reasonably over pursuing otheregmlidence, in the question of
whether reasonableness can override rationality, kiky point is the comparison
between the aim of ‘living with others who are atsasonable’ and ‘other’ values.

The ‘leave-room’ argument simply avoids this keynpo

5.5.2 The proper-understanding argument

So we can move to Scanlon’s second strategy; theepiunderstanding argument.
Scanlon could argue that the conflict between nafity and reasonableness is based
on a wrong understanding of rationality. As | ngt&danlon has his own definition
of rationality. He disagrees with the instrumentainception of rationality and
defines it in a more substantial wdy. In his definition, rationality and
reasonableness are nearly the same criteria. Tieeyndy different to the extent that
the former requires people to think with a full s#tinformation, but the latter
merely requires people to think with ‘a specificdgoof information...less than
complete’® Both require people to pursue ends that are stggbdwy good reasons
which could also be recognized by others, only tfestsonableness uses the idea of
the most rational thing to do or think in a moralistic sense® If others could
suggest stronger reasons (such as the value oéltenship of mutual recognition,
which is the (nearly) strongest reason) which ogplagn why certain ends should be
rejected, then this rational person should givahgse ends. Hence, Scanlon could
argue that if we understand rationality properly would find that rationality and
reasonableness both demand we act according togsteasons, and there would

therefore be no conflict.

8 Scanlon (1998: 192-193).
8 Scanlon (1998: 32).
% Marshall (2003: 16).
198



Chapter 5 Kantian Contractarianism

Whether people always think the value of the retethip of mutual recognition is
the strongest reason, will be discussed in the segtion. | would like to discuss
here whether the conflict between rationality aedsonableness can be avoided by
reinterpreting the conception of rationality. Scars reinterpretation of rationality is
problematic since it goes against our ordinary wstdeding of rationality* In our
ordinary understanding, rationality and reasonasdsnare usually two separate
norms of practical reason which are distinctiveliffedent from each other.
Rationality is more about ‘interest’ and how to sue these interests effectively,
whereas reasonableness is more about ‘constrandt’ vehether the pursuit of
interests violates equal relationships among peéf#asonableness is more seen as a
social virtue. It involves ‘a willingness to listen todhreasons offered by others
amounts to an openness to their perspectives aedests’ But rationality is
‘essentially anintellectual virtue,” which merely requires people to ascerttiair
preferred ends, and to reach these ends by thereests> Hence, we usually think
that a rational person can be unreason&bkor example, a killer constructs a
murderous plan very rationally, but what this kills doing is unreasonable. The
reinterpretation of Scanlon seems to go againstitiaition.

A more serious problem with this strategy is thear8on in the end does not explain
why his interpretation is a better interpretatidnrationality. While Scanlon can
interpret rationality in a way that is compatiblélweasonableness, it is always open
to opponents to offer alternative interpretationsorder to show that rationality
indeed conflicts with reasonableness. So why ought Sceslmterpretation to be
accepted over other alternatives? Scanlon mighistirteat other interpretations
would be proved wrong if a ‘proper understandingrevreached. Yet this is merely
begging the question, since he does not explaiarlglavhy his interpretation is

%L A similar point is suggested by Susan Mendus. Algh she argues about the conflict between
friendship and morality, she also believes thas gtrategy of reinterpretation distorts our ordinar
understanding of those values which genuinely anflith morality. See Mendus (2003).
9 Miller (1987: 420).
% Sibley (1953: 555-556).
% This observation is also suggested by Samuel 8eheSee Scheffler (1992: 52-54).
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‘proper’. If an interpretation is ‘proper’ only whet is compatible with the priority
of reasonableness, then the proper-understandiggmant is circular. Scanlon
cannot escape from the responsibility for explagnend providing evidence in
support of the claim that his interpretation is engaroper’.

5.6  Should reasonableness be considered prior? (2): tlyeeat-value

argument

The last argument which Scanlon could use to i priority of reasonableness is
the ‘great-value’ argument, which justifies theopity of reasonableness by the great
value of reasonableness in our life and explainsy we should consider
reasonableness before other values. This argunsetitei strongest in Scanlon’s
‘three-part’ strategy because it explains why thd ef ‘living with others who are
also reasonable’ which is the aim presupposesasoreableness, can override other
valuable end® In light of Scanlon’s externalist view of reas@thieving this end
means that people can enjoy certain valuable oglstiips while satisfying certain
interests. A person can make her life more valudbjemaking herself a morally
better person’ Hence, no matter what ends people value, reasemeds can still
override these ends. In section 5.6, | will explainy this argument cannot hold,
and, although reasonableness is valuable, it doesecessarily mean that actual

people should give up their desirable ends offtifehe sake of reasonableness.

% Although this point is implicit iWhat We Owe to Each Othétris made more explicit in Scanlon’s
another article, ‘Value, Desire, and Quality ofd’ifIn this article, when Scanlon explains why geop
should give up the pursuits of their conceptiorsatbstantial good for the sake of principles that no
one could reasonably reject, he usually refershéo‘moral aim of living with others who are also
reasonable’. See Scanlon (1993: 185-186).

% Scanlon (1993: 170).
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5.6.1 The great-value argument

According to Scanlon, the valuableness of reasemask is explained by two
reasons: one is the ‘great importance of justifigbto others’, the other is the
‘particular interests that moral principles protéétThe importance of justifiability
comes from the importance of the relation of mutuatognition, which is a
relationship ‘appealing in itself—worth seeking fts own sake®® The relationship
represents a desirable moral ideal, a ‘Kingdom d<on the cheaf® Living in
such a moral community is a state of affairs teatdsired by everyone. The value of
this relationship can also be understood in a megatay, that is, in a way which
shows the feeling of being unwelcome and guilt thgpears when we harm this
relationship. Scanlon argues that, if one findd th@e’s action is unjustifiable to
others, then a sense of guilt is aroused. Thisesaisguilt comes from our
recognition of the fact that we have violated ausdle relationship with others.
Since this sense of guilt is quite strong, it ilplthat mutual recognition occupies an

important role in our practical reasoning.

Apart from the desirability of the relation of matuecognition, Scanlon also thinks
that being reasonable can bring us pleasure ansfysgome of our particular
preferences, although this point seldom appealssinvritings. Scanlon argues that,
apart from the sense of guilt which appears wherbaleave unreasonably, there is
also a loss of pleasure, which ‘is not merely atenaif feeling guilty or distressed at
the thought that one’s life and institutions do ma&asure up to one’s moral godf®.

Hence,

one cannot take the same pleasure in one’s coogeratations with others as members of the

same firm or university, say, if one comes to helithat they are being asked to participate on

" Scanlon (1998: 166).
% Scanlon (1998: 162).
% Scanlon (1998: 162). Scanlon (2009: 189-190).
1% 5canlon (1998: 163).
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terms they could reasonably reject, and the meardhgone’'s own successes and
accomplishments is undermined by the thought thay twere attained on terms that were

basically unfair®*

Accordingly, reasonableness is valuable in two disiens: one concerns relations
and the other well-being. The first is the valudldd relation of mutual recognition.
This relation is valuable because it representkiagdom of ends on the cheap’,
which is an appealing state of affairs. The secomel is the pleasure that they can
enjoy as long as they participate in fair termsadperation with others. Although
Scanlon does not explain in detail where the pleasomes from, he seems to
believe that participating in fair terms of coopgema with people around us
represents a kind of success and accomplishmerst.slihcess and accomplishment
brings satisfaction to the members of cooperati®ynconsidering these two values,
Scanlon contends that people will be willing to sider reasonableness prior to other

values when they conflict with each other.

5.6.2 Valuableness and priority

Undoubtedly Scanlon’s account can explain why neableness is valuable and we
should take this into account. However, his accognunable to explain why
reasonableness has @bsolutepriority over any other values. | will show that,the
very least, Scanlon’s account cannot explain whypfee should always think that
reasonableness is more valuable than other endthéyarationally desire. | will first
discuss the value of the relation of mutual recogmi No one would deny that the
‘Kingdom of ends on the cheap’ is a desirable mmlaél. As Scanlon argues, being
a reasonable person makes a person’s life morabiat?* However, this is only

one of the many ways of improving one’s qualitylitd. A person may favour the

191 5canlon (1998: 163-164).

192 This is also acknowledged by Scanlon, who remahies, apart from being morally better, a
person’s life could also be improved by ‘aimingo#tter things that she takes to be worthwhile’. See
Scanlon (1993: 170, 175).
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‘Kingdom of ends on the cheap,’ but not take itres most desirable ideal even after
thorough rational deliberation. There are othealsi¢hat people may favour. In this
instance, if they follow the demand of reasonaldenéhey have to change or drop
those values that they rationally desire most. By should they do so? Scanlon
could answer this question by referring to the gvadue of the ‘Kingdom of ends on
the cheap’ again. Yet this is not an adequate resnofor, in the mind of these
people, the ‘Kingdom of ends on the cheap’ is asinthe second most desirable
value. Why should they give up their most desirafaleie, for the sake of achieving
the ‘Kingdom of ends on the cheap’? Scanlon hgsréeide an alternative reason
for explaining why the ‘Kingdom of ends on the cpbeeaan justify the absolute
priority of reasonableness. If not, he is beggimg question. He cannot explain why
one should give up the ideal which one values raodtpursue the ‘Kingdom of ends
on the cheap’ simply by referring to the great eadd the ‘Kingdom of ends on the

cheap’.

This alternative reason could be the second dimardi the value of reasonableness,
that is, one might gain pleasure from being inia$aheme of cooperation. If this
pleasure is a kind acfummum bonupthe highest good which human beings always
wants to achieve, then we can understand why pesipbelld always consider
reasonableness prior to other things, for no othielgs can bring greater pleasure
than reasonableness. Yet this is not so. We caly dasl cases in which people
achieve greater pleasure from activities apart fparticipating in a fair scheme of
cooperation. Human beings differ in their underdiiag of pleasure. Some religious
people may take salvation to be the highest goall ianorder to achieve salvation,
strictly follow their religious teachings. To thepeople, the pleasure achieved in
participating in a fair scheme of cooperation istjnot worth considering when
compared with the pleasure they will enjoy in Heav@o why should they sacrifice
the pleasure of salvation for the pleasure of p@diing in a fair scheme of
cooperation? This kind of case is not uncommon,ifofact, people rarely take the
pleasure which they could enjoy through participgtiin a fair scheme of
cooperation as an overriding good in their lifertiégating in a fair scheme of

cooperation is merely one of the sources of pleasarone’s life. Therefore,
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although Scanlon is right that following the demarideasonableness can bring us
pleasure, it is doubtful that this reason is strengugh to push people to consider

reasonableness to have priority over rationality.

5.6.3 The externalist account and its costs

Scanlon could further argue that the overridingugabf reasonableness cannot be
fully understood without referring to the ‘univelisa of reason judgments:®®
Unlike internalists who believe the reasoning behind why people masson to act,
depends on what motivations they have, Scanlonshaitexternalistaccount and
believes that reason should have a more indepestints. Given that two persons
are in a similar situation, a reason which can mibnvefirst person should be also

able to move the second person, no matter whawvaimns they both have:

The universality of reason judgments is a formadsamuence of the fact that taking something
to be a reason for acting is not a mere pro-attitisdvard some action, but rather a judgment
that takes certain considerations as sufficientigds for its conclusion. Whenever we make
judgments about our own reasons, we are committezlaims about the reasons that other

people have, or would have under certain circunestsil*

Insofar as a reason has sufficient grounding, ereryshould accept it regardless of
what desirable ends it has. Based on this extstnadicount, Scanlon could argue
that the value of reasonableness is actually aermait reason, which could move
actual people regardless of their motivations. Speeple might wrongly estimate

the real weight of this reason and therefore migtingly think that other ends in

193 This possibility is suggested by Sarah Marshalovargues that the inescapability of moral
requirement in Scanlon’s contract theory cannot umelerstood without the principle of the
universality of reason judgments. See Marshall 22G0).

1% Scanlon (1998: 74).
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their life are more valuable than reasonableri&sslowever, the fact that some
people fail to be moved by this reason so much dmésmply that this is not a
strong reason. Rather, Scanlon believes that tphesple are merely exceptional
cases. We should question why these people fare¢ognize the weight of the
reason, but not doubt the reason itself. At the emdn if people fail to recognize the
overriding value of the relationship of mutual rgodion, still, theyshouldconsider

reasonableness prior, for the objective weighthed teason is not affected by their

‘strength of subjective preferencé®’.

If [a conception] that | favour leaves you colduymay not have reason to adopt it. But if it is
a worthwhile conception then you do have reasortmstorn it and reason not to mock those
who take it seriously. If you fail to see that yieave such reasons, and would still fail to see
this even after the most complete process of inaiyi@ reflection you could manage, this

indicates a kind of deficiency on your part—moratmew-mindedness, we might calft.

Scanlon further uses the maltreatment of a wifarmexamplé® He argues that a
husband should be able to recognize the reasamotaireating his wife badly. If he
fails to see this reason, then it is his deficiendys cruelty does not affect the
strength of this reason. This externalist viewezson can explain why actual people

should appreciate the valuableness of reasonalslamessgive it absolute priority.

There are surely some people who take torturingreths nothing or endorse deeply
repugnant views such as Nazi. Since these peopltarrare, we usually think that

these people are merely exceptional cases. Althotigdir views may be

195 According to Scanlon’s theory of valuableness aetl-being, whether something is valuable and
can make a person’s life better depends upon whétlsething is supported by good reasons. Hence,

if the ends in a person’s life are incompatiblehwitasonableness, then it means that these ends are
unjustified. So these ends cannot be good reattmmscannot be valuable. It is a misunderstanding t
think that these ends in life are more valuablen tteasonableness. See Scanlon (1998: 89-90, 118-
123).

1% scanlon (1975: 73).

197 5canlon (1998: 370).

198 Scanlon (1998: 369-370).
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instrumentally rational, we may still take thembesng mentally deficient and reject
their views. However, these cases are in fact muikitegy examples because they are
too uncontroversial. We should not confuse theséreme cases with the
controversial case about the overriding value afomableness. To many people, the
value of reasonableness is merely desirable, dutvesridingly desirable. They may
have other ideals or relationships that are muchremealuable from their
perspectives. Compared to the case of maltreatingifa, it is much more
controversial for Scanlon to claim that everyasi®uld take reasonablenss as an
overriding value. As Gerald Dworkin argues, in maages, Scanlon is too dogmatic

in declaring that those who fail to be motivatedsaanlon describes are ‘deficient’:

If there is no compelling argument against the vithat [those who are not motivated
appropriately in Scanlon’s sense] have no reas@ttonorally (because they do not share our
ideal of reaching general agreement, and couldbeobrought to share it by any mode of
reasoning or further experience), then we cannpttsat such a person has a reason to not act

immorally, only that they are deficient in not seethat there is such a reaséh.

If Scanlon insists that the priority of reasonabkk&enis based on external reasons that
everyone should accept, then his theory will loseegal virtues of contractarianism.
One of the virtues of contractarianism is thahiws respect for the will and choices
of rational individuals. A contractarian usuallysagrees that a political principle
should be an arbitrary authority imposed on pedpl& justified political principle
should show that it represents a disposition ofi@cindividual wills. This can be
shown by demonstrating that, in certain ideal cnstances, people think
deliberatively and would finally choose this priple. However, the externalist view
of reason is inconsistent in this respect, sinae d@kternalist view proposes that
something is impermissible no matter what the willsactual people aré’ Even

199 bworkin (2002: 480).

110 Thijs theme is also endorsed by Scanlon. See St&t®y7: 69).

1115ee Scanlon (2008: 99-100). In fact, this extéshaiew becomes more and more dominant in

Scanlon’s later writings. IMoral DimensionsScanlon even argues that an act is impermisgilatn

that it is incompatible with the idea of rationaifigs as ends in themselves. This nature of the act
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when they disagree with the overriding value ofsoeableness ‘after the most

complete and careful process of reflection andbeedition,**?

the weight of this
value is still unaffected. Their disagreement hasnfluence on the justifiability of
the priority of reasonableness. It seems diffitolsay that the externalist view takes

will and choice seriousI}*

Moreover, contractarianism has another virtuguissification for political principles
does not rely on any peculiar, non-natural propsrtContractarians do not take any
political authority to be self-evident. Rather, @ifcal principle has authority only
when it represents a ‘contract’; a product of scibye wills. However, the
externalist view proposes that the authority okaspn is independent of subjective
will. Hence, the priority of reasonableness is asvaustified, since its valuableness
constitutes a strong, self-evident external reablmwvever, where does its authority
come from? Scanlon has to explain how this autha#n affect and bind people
even if these people, after they thoroughly refldotnot accept this authority. Surely
he could justify this by an external, objective aloauthority, such as natural,
independent moral laws. Nevertheless, the cosbioigdso is that Scanlon then could
not avoid the burden of explaining how this extémaral authority is compatible
with the prevalent scientific, secular worldviewor@ractarianism is an appealing
method of justification because it takes subjectivid as the starting point of

political thinking and justifies principles in a wavhich is compatible with this

determines its moral permissibility, no matter whabple take this idea to be. Subjective will plays
nearly no role in determining the moral permisgipibf an action. Whether or not people take the
idea that others are ends in themselves as gitig reasons for action is irrelevant to the quastio
of whether their act is wrong. This is highly dif@t from his beliefs in his early writings. Here,
Scanlon insists that consent plays a significale i the justification of obligations and instituts.
‘Could an autonomous individual regard the statehaging, not as part of a special voluntary
agreement with him but as part of its normal povepra state, the power to put such an arrangement
into effect without his consent whenever it (ilee tegislative authority) judged that to be advieab
The answer to this question seems to me to be dgeidely no’. See Scanlon (1972: 19).
112 5canlon (1998: 369).
113 This point is also suggested by Thomas Pogge, argoes that Scanlon’s contract theory is
concerned too much with what hypothetical reasanabhtractors would reject, but talks too little
about ‘theactual standpoints and rejection groundsreal people in the worldhere andnow. See
Pogge (2001: 135-138).
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worldview. Therefore, insofar as Scanlon proposes & moral authority could be

justified independent of subjective will, he deemfrom contractarianism.

This section shows the flaws of Scanlon’s ‘gredtt®aargument. Scanlon could
justify the priority of reasonableness by referringhe great value of reasonableness,
but | have also raised important doubts aboutdka that reasonableness is not only
valuable but also thmostvaluable. Scanlon could further argue that thermieg
value of reasonableness is an external reasomesdatt that someone does not
accept it does not affect its weight. Neverthelegisen that there are many
‘exceptional’ cases that do not take the valueeasonableness as overriding, and
Scanlon’s theory will lose several virtues of caotarianism if he maintains this
externalist view. In conclusion, Scanlon’s ‘threstp strategy fails to give a
persuasive account of why, given that rationabta$ important as reasonableness in
practical reason, reasonableness should alwaysrisdered before rationality.

5.7  Should reasonableness be considered prior? (3): tiseepticism argument

Given that Scanlon’s 'three-part’ strategy failsstiow that Kantian contractarianism
can satisfy the condition of priority, we shoulcethbroaden our discussion and
consider alternative justifications provided by estiKantian contractarians. Barry
suggests that reasonableness should be considecedrationality because the
value of ends of life in our rational plan is urte@r. This section will discuss

whether Barry’s argument can rescue Kantian cotarianism.

Unlike Scanlon, Barry justifies the priority of memableness by a ‘sceptical thesis’.
This affirms that disagreement exists among reddengeople on the question of

which conceptions of thgood are worthwhile and which are impoverished or
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meaningles$** Barry claims that it is never possible to knowhaitertainty which
conceptions of the good are better than others. digm is grounded in the
observation that, in spite of discussions abougtie life that have taken place over

several centuries, we are still nowhere near regotwnsensus?

How can the case for scepticism be made out? Ingtmed to think that there is a strong a
priori argument for the inherent uncertainty of@hceptions of good. Any chain of reasoning
of this sort is, however, open to objection by grmatist that it is too speculative to overcome

his powerful sense of being privy to the trit.

According to the ‘sceptical thesis’, we should take the values in our rational plan
as undoubtedly meaningful. Failure to follow ouiomal plan of life is thus not a big
problem, because we may find that it is wrong oramegless in the future.
Compared with being irrational, we are more certhat being unreasonable is the
same as harming equal respect. Therefore, we smmtlthsist on our rational plan
as long as it could be reasonably rejected, fomvag finally behave unreasonably
for the sake of something which is actually wrongneaningless.

Barry is right that people cannot be sure thatrthalues in a rational plan are
meaningful. However, | am not sure that peopleaaestrongly sceptical about the
values in their rational plans as Barry asserte $beptical thesis requires that
people should always remain doubtful about thelues Yet doubt cannot arise
without evidence. One doubts something only whee bias discovered some
evidence which shows that that one’s thinking iegjonable. If not, the sense of
doubt would be so weak to the extent that it cowdd affect our decision-making.

This sense of doubt is even less significant incdeee of rational deliberation about
theendsof life. As the values that people take as thesesfdife are something they

have rationally reflected upon thoroughly, they preducts of their most careful

14 Barry (1995a: 12, 27, 168-169).
15 Barry (1995a: 168-172).
118 Barry (1995a: 169).
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consideration and represent the most reliable gtaidrtheir thoughts. In this case,
they will not easily give up their desired valuexcause of a sense of doubt, without
any adequate evidence. Unless they face some eledance which tells them that
their values are problematic, they will not haveemse of doubt which is strong
enough to undermine their belief that the currentseof life in their rational plan are

meaningful.

Even if the sceptical thesis is accepted, it dagsnmean that people would easily
give up their values if they conflict with princgd which could not be reasonably
rejected. Barry argues that, as long as peopletatiatithere are some uncertainties
about these values, their values will become ladsable in their mind. However, |

cannot see why this necessarily occurs. Althouglay discover in the future that the
values | took some years ago are not as valuabletlank now, it does not mean

that these values were not at one time of extremmoitance. My sense of loss
generated when | give up this value will not be Bsg even after | know that these
values might be of little worth. No matter whethexccept the sceptical thesis, this
sense of loss will still be as painful. If the steg@ thesis could not undermine the
sense of loss caused by irrationality, then it wigoovide no reason for people to

consider reasonableness prior to the rational gursthese ends.

Furthermore, even if we accept the sceptical thesgsneed to know why it applies
only to all judgments about the values in our raioplan, but not to judgments
about the value of reasonableness. While we arertaic about every value in our
rational plan, we should also be uncertain aboetvilue of reasonableness. Why
assume that there is a distinction between theevalueasonableness (which can be
known with certainty) and the values in a ratiopkn of life (which cannot)? The
sceptical thesis does not state that we can resotliecertainty issues concerning the
value of reasonableness, but not issues conceritiedhs values in our rational plan.
It is compatible with a position which states thedsonableness is not so valuable as
we think. If both the value of reasonableness ahérovalues are subjected to the
challenge of the sceptical thesis, then the vafueasonableness is not necessarily
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more reliable than any other values. Therefore\Bhaas to provide an explanation;
without it we have no reason to think that we staudt insist on our ends of life if

they could be reasonably rejected.

In conclusion, although Barry suggests the sceptiessis to justify the priority of

reasonableness to other values, this scepticaistiegproblematic. Even if we are
uncertain about the values in our rational planweeld not think that these values
are less important. Moreover, if the worth of alues is doubtful, then the value of

reasonableness cannot be exempted as well.

5.8 Conclusion

The main aim of this chapter has been to show Kuattian contractarianism
overlooks the importance of rationality in our greal reason, thus fails to fulfil the
condition of priority. Kantian contractarianism hity observes the importance of
reasonableness in our practical reason. Reasomraileas a testing model, justifies
only obligations that are compatible within the stwaint of justifiability. Therefore
they argue that justified political principles skburepresent a hypothetical
agreement that would be made by reasonable comtsadtiowever, as well as
reasonableness, rationality is an aspect of padctieason. The conception of
rationality justifies obligations to pursue intasegffectively. Since both rationality
and reasonableness occupy crucial roles in outipaaceason, and the sense of loss
caused by irrationality is as painful as the sexfgguilt caused by unreasonableness,
there is no reason for us to consider either orntherh, but not the other, as having
absolute priority. In short, since the conceptidnreasonableness is generally
acceptable to actual people, Kantian contractamantan satisfy the condition of
generality. But since the conception of rationaliyhich is an equally important
aspect of practical reason, is overlooked, Kant@mtractarianism fails to satisfy the

condition of priority.
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In addition, | have examined Scanlon’s ‘three-pattategy. Scanlon’s ‘three-part’
strategy consists of the ‘leave-room’ argument,‘pineper-understanding’ argument
and the ‘great-value’ argument, and | have shovan tlone of them are compelling.
In fact, the failure of these three arguments abkeds light on the relationship
between rationality and reasonableness. The fa@irthe ‘proper-understanding’

argument shows that rationality and reasonableaes$goth distinctive conceptions
of practical reason; the former cannot be reduceth¢ latter. The failure of the

‘leave-room’ argument and the ‘great-value’ argumsmows that rational interest
holds the same importance as reasonableness iticptaeason; the latter cannot
override the former even though it is highly valigabr leaves enough room for the
considerations of the former. The failure of tHeee-part’ strategy reveals the flaws

of t Kantian contractarianism as an inadequatewatonf practical reason.

If we combine the study of Kantian contractarianigth the study of Hobbesian
contractarianism in the last chapter, we arrivarainteresting conclusion. These two
models fail to provide a satisfactory justificatiai political principles in two
opposing ways. By the end of the last chapter, éwsd that Hobbesian
contractarianism, which relies on the conception rafionality, ignores the
conception of reasonableness in practical reasonother words, this model
considers human beings as rational animals butrégnthat human beings are not
merely rational animals. On the other hand, Kantian @mérianism fails in an
opposite way. Its political principles are justtfiesolely by the conception of
reasonableness, but it fails to explain why begggonable is always more important
than pursuing rational interests. In other wortiss model considers human beings
to be reasonable animals but ignores that humamgbeire notnerely reasonable
animals. In short, the Hobbesian contract shoutd ocaore about the conception of
reasonableness, while the Kantian contract shaarel imore about the conception of
rationality. It seems that each of them has an eterthat the other side lacks, and
each should therefore be supplemented by the ofherfailure of these two models
indicates that a contractarian should give sufficigeight to both ideas of rationality
and reasonableness. This kind of contract modeldnoel the ‘hybrid contract model’

which is the ‘victim’ of the orthodox dichotomy e contemporary discussion of
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contractarianism. Can this kind of contract modeljme a satisfactory justification
of political principles? This is the central isstee which | turn in the following

chapter.
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Chapter 6 Hybrid Contractarianism (1): the earlier Rawls

6.1 Introduction

In the last two chapters, | discussed two differagnitractarian models and showed
their inadequacies. Hobbesian contractarianisrmaslequate because it forsakes
reasonableness; Kantian contractarianism is inadeqlbecause it forsakes

rationality. Since rationality and reasonablenesst&o aspects of practical reason, a
satisfactory hypothetical contract has to be jiestifrom both of these perspectives.
Nevertheless, it is too early to claim the end afitcactarianism, for there is still a

third possible model which possesses the strengthghese two kinds of

contractarianism—hybrid contractarianism.

Unlike Hobbesian and Kantian contractarianism, ltybontractarianism is based on
a dual conception of practical reason which assuhespeople are both rational and
reasonablé.Human beings would feel guilty if they did somethiwhich could not

be justified to others, but they would also feelcamfortable if they had to

constantly sacrifice their rational ends. Therefargustified social agreement should
be an agreement which is both rationally and reasigrjustified. Compared with the
other two kinds of contractarianism, hybrid contasi@ans are few in number.
Rousseau is an early example. To Rousseau, cith@ares two motivations; a sense
of duty to treat others equaffyput also a fundamental interest in their freedom a
in maintaining their personal independeric®eople’s allegiance to the social

compact is based on these two motivations. Heree,sbcial contract not only

! Rawls (1999a: 109-112).
2 Rousseau (1979: 445-446).
® Rousseau (1987: 150-151).
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represents the principle aight in a civil society® but also represents the common

good of citizens.

Apart from Rousseau, Rawls is also a hybrid cotdréan; however his model was
not hybrid from the very start. The earliest vensaf Rawls’ contractarian theory
was a Hobbesian contractarian model. Like GauthiRenywls assumed that people
were rationally self-interested parties that werenterested in others. A justified
social agreement should be a mutually advantagagusement.Yet Rawls soon

recognized the inadequacy of the instrumental qurae of rationality. Thus Rawls

and Gauthier at the end developed their contractariodels in different directions.
Gauthier insisted on developing a contractarian ehdihsed on the instrumental
conception of rationality, whereas Rawls gave up firoject early and turned to
adopt a dualistic conception of practical reasdns thapter will examine the hybrid
contractarian model developed by Rawls and willcdés its strengths and

weaknesses.

I will first offer an interpretation of Rawls’ saai contract that is different from the
view accepted by most commentators. | will argus Bawls’ social contract should
be understood as a public agreement among freegual persons in a well-ordered
society, and this agreement is a hybrid model sxauis based on a dualistic

conception of practical reasdhThen | will examine Rawls’ account of the

* Rousseau (1987: 151-152).

® Rousseau (1987: 150-151, 153-154) and Rousse@:(80).

® Rawls (1958).

" Some people might disagree with this ‘construstivinterpretation of Rawls. Rawls adopts
reflective equilibrium as his methodology. ‘Justétion rests upon the entire [moral] conception and
how it fits in with and organizes our consideredgments in reflective equilibrium’. (Rawls 1999a:
507) In reflective equilibrium, all beliefs are pisional and can be revised in order to be orgahize
into a coherent picture. So Rawls should be undedsas ecoherentistrather than a constructivist.
However, as David Brink points out, Rawls actudls a strong constructivist character and takes a
certain conception of the person for granted. Rasumes that people are by nature free and equal
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congruence between rationality and reasonable®ssls argues that principles of
justice do not simply make a ‘cold moral demandit blso represent the most
rational way to realize people’s fundamental goodsis can explain how hybrid
contractarianism satisfies the condition of prioriHowever, | will go on to argue
that the congruence between rationality and reddeness is achieved at the cost of
the condition of generality. Even if rationality cameasonableness justify the same
principles, this can be done only under a substhotinception of rationality which

is not generally acceptable.

6.2  Hybrid contractarianism: an elaboration

The revival of the social contract tradition is el regarded as one of the most
significant achievements of Rawls’ political phitghy? Nevertheless, his social
contract has rarely been taken seriously. It ideeittreated as a redundant
component, or taken as an incomplete theory which goes omigt pf the way
towards achieving its aim8.Yet the contribution of Rawls to social contraweadry
has long been underestimated and his contractanadel is worthy of more
attention. In this section | offer an alternatiméerpretation of Rawls’ social contract,
in order to show that his social contract is irt &distinctive hybrid model.

and assigns this conception a foundational roléhcAlgh he does not deny that his conception of the
person is revisable on the basis of coherentistordag, Rawls is actually a constructivist who
constructs his moral theory on the basis of a @agf conception of the person. See Brink (1987: 72
73). Similarly, Scanlon also observes that althoRglwvls has a skin of coherentism, he actually takes
certain considered judgments for granted and coctstthis theory on the basis of these considered
judgments. See Scanlon (2003c: 155-157).
8 Sandel (2006: 288).
° Dworkin (1973).
1% Gauthier (1986: 5) and Scanlon (1982: 110-111).
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6.2.1 The problem of the orthodox interpretation

In the orthodox interpretation of Rawls’ social taet, commentators place too
much importance on the Original Position. The OrgdiPosition is a hypothetical
choice situation that represents an ‘appropriatet $tatus quo’ in choosing
principles of justicé! Here, numerous restrictions are imposed on thethgtical
contractors, such as theil of ignorance These restrictions guarantee that irrelevant
considerations are excluded when hypothetical eoturs deliberate. For example,
the veil of ignorance ensures that parties do agehhe knowledge of all particular
facts about themselves and their social and hestbdircumstances, including their
particular conceptions of the go&fThe purpose of this veil of ignorance is apparent.
It ensures that parties in the Original Positiol wot be biased by knowledge of
themselves and will choose fairly and impartiaflyfw]hatever a person’s temporal
position, each is forced to choose for &fl’.

Nevertheless, the disadvantage that comes witle thestrictions is also obvious.
Since hypothetical contractors act as the depuifeactual people, the practical
reasoning of hypothetical contractors should belamto that of actual people, so
that actual people can understand why hypotheticatractors would make certain
choices. However, because of the restrictions,ahqieople hardly think that the
choices of hypothetical contractors #neir choices. For example, behind the veil of
ignorance, parties choose without knowing who theg. But in the real world,

people are not similarly ignorant. Why should thagree with the choices of
contractors? To them, the choice of hypotheticatreaxtors is merely the choice that

they would make if they lacked certain kinds ofommhation. But this reasoning is

! Rawls (1999a: 11).
2 Rawls (1999a: 118-119).
13 Audard (2007: 127).
1 Rawls (1999a: 121).
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completely different from what they do in the reairld. As Brown observes, ‘it is
hard to see why an engagement that...allowed verjteldminformation should
continue to be acceptable or to be binding upoh pieeson when he and all others
like him have been greatly changed and are altegéitgtter informed™?

Because of the gap between hypothetical contra@ods actual people, Rawls is
caught in a dilemma. If he does not explain whyualkcpeople should accept the
choice of hypothetical contractors, then it is eaclwhy actual people should take
the choice of hypothetical contractors serioudihd gives an explanation, then the
Original Position becomes redundant, for, at timét people comply with principles
of justice because of this independent reasonndiubecause these principles would
be chosen in the Original Positi6hThis dilemma can explain why many other
contemporary contractarians, while they adopt Rawdsitractarian methodology,
disagree with the imposition of the veil of ignocan’ For the sake of shortening the
distance between hypothetical contractors and hgeaple, all claim that their
social contract is made in a ‘well-informed’” manregerd believe that the veil of
ignorance undermines the importance of the ‘cotdran element’ in the whole
theory.

6.2.2 Are-interpretation of Rawlsian hypothetical contractors: free and equal

persons

| suggest that Rawls’ social contract should berpreted in an alternative way. As |
showed in Chapter 3, a contractarian theory hasethomponents: a conception of

1> Brown (1988: 444). Similar critique can also barfd in Dworkin (1973) and Nagel (1973). In fact
it is one of the most common critiques of Rawlshitact theory.

'8 Marshall (1975: 457-458).

7 See Gauthier (1986: 4-5), Scanlon (1982: 110-ahi)Barry (1995a: 9).
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practical reason, hypothetical contractors and @othetical agreement. The latter
two elements in Rawls’ theory are usually thoughtbe mutually disinterested
parties behind the veil of ignorance and the hygtathl contract in the Original
Position. | disagree with this interpretation amgue that these two elements should
be seen as referring to two other ideas. Instegies behind the veil of ignorance,
the hypothetical contractors are actually free andal persons with two moral
powers!® Instead of the agreement in the Original Posititee hypothetical
agreement is actually the public agreement of perso the well-ordered society.
The reason we should follow two principles of jostis that they represent fair terms
of social cooperation among free and equal perswigmerely) because they would

be chosen by parties behind the veil of ignordrce.

This is a better reading because the dual concgeptiractical reason in Rawls’
contractarianism is made more explicit. Though ‘Bas not terribly explicit about
his conception of reasof’ his contractarianism is no doubt ‘based esseptial

practical reason’’ Rawls recognizes that both rationality and reakstemess are

dimensions of practical reason and neither caretieced to the othe? So neither a

'8 This conception of person is sometimes thoughbeoa factual description of existent people.
Nevertheless, it is actually an ideal conceptionthe person that is generally taken as ‘common
sense’. See Rawls (1980: 307-308).
¥ The relationship between the Original Position relview of free and equal persons can also be
seen in Rawls (1993: 28). Similar interpretationalso adopted by Samuel Freeman and Joshua
Cohen, though they do not emphasize the ‘hybridumaof Rawls’ social contract. See Freeman
(2007a: 4) and Cohen (2003: 90).
% Darwall (1976: 170).
L This is admitted by Rawls himself (Rawls 1993:.93)wever, it is worth noting that Rawls seemed
to change this thought in his final period. Befbig final illness, Rawls planned to reviBelitical
Liberalism and one of his purposes was to change the ppifdcal terminologies and to delete those
terminologies about practical reason. The reasanRlawls considered revising was, | guess, because
he recognized that citizens may have different tstdadings of practical reason in liberal democrati
societies. If justice as fairness presupposes esgtion of practical reason, then it may no lorgea
freestanding political conception. Thus Rawls wdrite bracket this question or use another way to
explain normativity. However, in the end this pagjeemained unfinished and | have no way to verify
my guess. For Rawls’ final revision plan, see Rg®805: 438-439).
22 Rawls (1999a: 496-497)
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rational contract nor a reasonable contract is aateq This is why Rawls adopts a
dual conception of practical reason. Based ondbixeption, the characteristics of
free and equal persons are defined and these thwastcs can be shown in the
following three aspects: their motivation, theiokriedge, and their qualification.

The motivation of contractors

According to Rawls, free and equal persons haventral powers:

(i) One such power is the capacity for a sense otpisiti is the capacity to understand, to apply,
and to act from (and not merely in accordance wiitie) principles of political justice that

specify the fair terms of social cooperation.

(i) The other moral power is the capacity for a coricaptf the good: it is the capacity to have,
to revise, and rationally to pursue a conceptiothefgood. Such a conception is an ordered
family of final ends and aims which specify a p&’'soconception of what is of value in

human life or, alternatively, of what is regardedaafully worthwhile life*

These two moral powers correspond to the two asp#gpractical reason: the first
power corresponds to reasonableness, while thexdemmrresponds to rationalt§.
They determine what motivations free and equalgersvould have. Insofar as they
possess the first capacity, free and equal persams ‘a strong sense of justice, an
effective desire to comply with [principles of jicgt] and to give one another that to
which they are entitled® Rawls sometimes says that the sense of justictsexi ‘a

“ Rawls (2001: 19). IrA Theory of Justic®Rawls also argues that these two moral powerghare
distinctive features of free and equal personbémtell-ordered society (Rawls 1999a: 442).
4 Rawls (1999a: 17).
% Rawls (1999a: 274).
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purely formal sens&€® Nevertheless, it does not mean that the sensesti€g is an
empty sense of duty which can be related to anigadl principle. In fact, it refers
specifically to the motivation to embrace princgptbat represent fair terms of social
cooperation that would be justified to each papticit?’ Free and equal persons have
a motivation to participate in ‘terms each parigipmay reasonably be expected to
accept, provided that everyone else likewise asce#pm’?® Hence, the sense of
justice can be seen as ‘express[ing] a willingnetssact in relation to others on
terms that they also can publicly endorSeEree and equal persons are willing to

regulate themselves to act in a way justifiable@oh othef’ As Freeman explains,

[The sense of justice] means that, independentuoffellow-feeling and desires to advance
human interests, we have a desire for fairness,isha desire to see that human interests are
advanced in ways that are fair, or (what comeséosame thing in Rawls’ account) in ways

that are acceptable to all from a position thae@sonable and fair between th&m.

Apart from this motivation, free and equal persals® have a motivation to realize
their rational plans, which comes from their seceagacity. According to Rawls,
‘the rational plan for a person is the one...whichwimld choose with deliberative
rationality’ 3 Persons form plans that are made in accordanteseiteral principles
of rational choice, for example, the relative irgiéy of various desires having
examined them carefully, and all desires arranged toherent plait. A person’s

good is related to the successful realization esé¢hrational plans. ‘Our good is

% Rawls (1999a: 126).
" Rawls (1999a: 397). A similar observation is disond in Freeman, who argues that the sense of
justice is, unlike the highest-order interest, diwadion to act from justice as fairnessgnply for the
sake of justice. See Freeman (2003b: 282).
8 Rawls (1980: 316).
29 Rawls (1993: 19). Similar observation can alsddamd in Scanlon (2003: 165).
%0 Rawls (1999a: 491).
%1 Freeman (2007c: 259).
%2 Rawls (1999a: 366).
% Rawls (1999a: 123-124, 367-369).
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determined by the plan of life that we would adefh full deliberative rationality if

the future were accurately foreseen and adequagalized in the imaginatiori”

Rawils further argues that free and equal persons teional highest-order interests
in realizing their two moral capacities. The fornpainciples of rational choice do
not tell us anything about the rationality of endse cannot derive from the
definition of rational plans alongvhat sorts of endghese plans are likely to
encourage®® Hence Rawls introduces the Aristotelian Principlée Aristotelian
Principle is a general psychological principle:hiet things equal, human beings
enjoy the exercise of their realized capacitiegi(tinnate or trained abilities), and
this enjoyment increases the more the capacityeaized, or the greater its
complexity’*® The role of the Aristotelian Principle is to acobfor the motivations
of human beings and establish that it is intrinei@ human being’'s good to realize
their nature. It can explain why we prefer to dansahings and not others, because
some things can help us train our capacities anthkeemore pleasure in doing some

things as our capacities become more fully realised

Moreover, Rawls offers a Kantian interpretationhoiman nature: persons seen as
moral agents are by their nature free and equahinpersons’ Since the nature of
free and equal persons is constituted by the twahpowers, these powers are more
important than other capacities that we may realsmgch as the aesthetic or
mathematical capacity. Without aesthetic or mathmalacapacities, one can still
determine one’s conceptions of the good, be rediplensor one’s actions and

participate in social cooperation with other mgratsons. However, people without

% Rawls (1999a: 370).
% Rawls (1999a: 372) (Italic added by writers).
% Rawls (1999a: 374).
3" Rawls (1999a: 495).
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two moral powers are not able to be free and resplenagents who are capable of

mastering their wants and answering for their astd

The Aristotelian Principle and the Kantian intetpt®n of human nature together
explain that realizing these two moral powers & lighest-order interest of human
beings. According to the Kantian interpretatione tiivo moral powers constitute
human nature. Then, ‘from the Aristotelian Prineiglfollows that the expression of
[human beings’] nature is a fundamental elementtheir good’3® Therefore,
realizing and exercising the two moral powers & ‘highest-order interests’ of
human beings. Compared with other interests, theghest-order interests are
‘supremely regulative as well as effectivé’. This implies that, ‘whenever
circumstances are relevant to their fulfilment sthénterests govern deliberation and
conduct’** As some commentators point out, this motivaticaygla crucial role in
explaining why people should comply with principlefsjustice, even more than the

sense of justic&

In short, free and equal people generally have nvadivations, which come from
their two moral capacities respectively. The firstthe motivation to regulate
behaviour to embrace principles that can be jestifo others, which comes from the
capacity for a sense of justice. The second isribgvation to realize rational life

plans, which comes from the capacity for a conoeptf the good. Their rational

% Rawls (1975: 284).
%9 Rawls,A Theory of JustigeP. 390.
“0Rawls (1980: 312). See also Pogge (1989: 98). Rahénges his description of the role of the
highest-order interests iRolitical Liberalism He argues that the highest-order interests amelyne
meansto protect and advance the determinate concepfitine good of a person (Rawls 1993: 312-
313). In this description, the highest-order int¢éséhave only instrumental value. However, in nodst
the earlier writings, the highest-order interestsiatrinsically good. Their good is independenttodf
determinate conception of the good of a persorill take the later interpretation rather than take
former here.
“1 Rawls (1980: 312).
“2 Bates (1974: 7-8).
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plans of life consist of two parts: thends of their plans are the highest-order
interests of realizing two moral capacities, whilee meansof their plans are
determined by the formal principles of rational icieo The former is concerned with
behaving rightly, while the latter is concernedhaplursuing the good.

The knowledge of contractors

Many people take the hypothetical contractors inviRasocial contract to be the
parties behind the veil of ignorance, and thus ailfjeat there is a huge knowledge
gap between these parties and actual people. $haty both Gauthier and Scanlon
assume that their hypothetical contractors are-iwidkmed. However, this problem
can be avoided if we take Rawls’ social contracttean the public agreement
among free and equal persons. Free and equal geksmw their particular facts
which are screened out by the veil of ignorance.ptactical affairs an individual
does have the knowledge of his situation and he dame wishes, exploit
contingencies to his advantag@Nevertheless, they do not do so because of the two
motivations that | mentioned above. Even though ikiewell-informed, these
motivations still ‘move him to act on principles ght that would be adopted in the
Original Position’** Hence, in this interpretation, hypothetical coainas do not
make their decision in the absence of particularmation. Rather, they choose to
embrace principles of justice with full informatiohhis greatly shortens the distance
between actual people and hypothetical contrachkwtial people can no longer use
the knowledge gap as an excuse for failing to ifletttemselves with hypothetical

contractors.

43 Rawls (1999a: 128).
4 Rawls (1999a: 128).
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The qualification of contractors

Since free and equal persons are characterizeddynioral powers, it means that
any actual person who has these two moral powenscigded in the contract. A
person who has these two moral powers can be searirae and equal person who
is capable of being ‘engaged in social cooperatf@nHaving the two moral powers
is ‘the sufficient condition for being entitled égual justice*® But how common are
these two moral powers? There seems no doubt tetynevery person has the
capacity for a conception of the good. Actual peapke generally willing to plan and
are capable of planning their lives rationally. Apfaom this capacity, the capacity
for a sense of justice is also a common featurdwwrhan beings. Many human
sentiments, such as guilt, are connected with sesehjusticé’’ The sense of justice
is also a presupposition of many fundamental seartts) such as love, trust,
friendship and affectioff Hence, the sense of justice is much more comman th
many people think. ‘It seems almost certain thd¢ast the vast majority of mankind
have a capacity for a sense of justice and thatalfopractical purposes, one may

safely assume that all men originally possesS it'.

Given that most of the people can satisfy this mum standard, we can infer that
nearly all persons are obligated to principlesustife. In fact, it seems that this is

also the ambition of the earlier RawfsHe suggests that the two capacities are a part

5 Rawls (2001: 18).

6 Rawls (1999a: 442) and Rawls (1963: 112).

4" Rawls (1963: 100-106).

8 Rawls (1999a: 428).

49 Rawls (1963: 114).

*° This observation is also shared by Adam Swift &tephen Mulhall, who believe that Rawls’ social
contract has universal implications. See Mulhal &wift (1996: 18-21). Nevertheless, Rawls is also
quite vague at this point, since he also says énptieface that justice as fairness ‘best approxmat
our considered judgments of justice and constittiteamost appropriate moral basis for a democratic
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of humanity and have a history that may even beergivan evolutionary
explanation>* Also, he believes that principles of justice atgeotive since the
conception of the free and equal person represeatsnmon standpoint thatiman
beingsin general could endorse.

This standpoint is objective and expresses ournamy...Thus to see our place in society
from the perspective of this position is to sesub species aeternitati#t is to regard the
human situation not only from all social but algoni all temporal points of view. The
perspective of eternity is not a perspective frooedain place beyond the world, not the point
of view of a transcendent being; rather it is aaiarform of thought and feeling that rational
persons can adopt within the world. And having dsogthey can, whatever their generation,
bring together into one scheme all individual perdjves and arrive together at regulative
principles that can be affirmed by everyone as ikesl by them, each from his own

standpoint?

Some might object that the severely handicapped admot have the two moral
powers would be excluded from the social conttadt.this is true, then Rawls’
contractarianism is also vulnerable to the probEhHobbesian contractarianism.
Yet this worry is based on a misinterpretation @wis. Some people might not
possess these two moral powers, but it is meretguse they have encountered ‘the
consequence of unjust and impoverished social mistances, or fortuitous
contingencies® However, they still have ‘a potentiality that isimarily realized in
due course. It is this potentiality which brings thlaims of justice into play®
Hence, the scope of Rawls’ social contract inclualepeople who have thmotential

society’. Justice as fairness seems to be a speaxifiception of justice in democratic societiese Se
Rawls (1999a: xviii).
*L Rawls (1999a: 440). Similar point of also suggete Alan Gibbard. See Gibbard (1982: 31-33).
2 Rawls (1999a: 514).
*3 Nusshaum (2006: 64-65).
% Rawls (1999a: 443).
%5 Rawls (1999a: 442).
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to realize their two moral powers, even includesséhwho actually do not have these
powers?® In short, Rawls’ social contract is a social caapige scheme among well-
informed free and equal persons who have (or haegobtential to realize) the two

moral capacities.

6.2.3 The hypothetical contract: justice as fairness

To Rawls, a legitimate political order among thigse and equal persons should be a
well-ordered society, that is, ‘a society in whakeryone accepts and knows that the
others accept the same principles of justice, &edbasic social institutions satisfy
and are known to satisfy these principfd<rinciples of justice should be able to
attain public acknowledgement and to give justtfimato each person’s reasthSo
the next question for Rawls is: What principlegustice would be publicly agreed

by these free and equal persons?

The answer is obvious. Justice as fairness isdh#ian for free and equal persons,
from the perspectives of both rationality and reatbeness. Justice as fairness is
reasonably justified because it represents an agneewhich specifies fair terms of
social cooperation. Free and equal persons hagase ®f justice, which can be seen
as a willingness to behave in a way justifiableotbers. Rawls argues that this

6 Some might further argue that although the stahiaso low, some congenitally disabled people
would still be excluded because they even do ne¢ lthe potential to realize the two moral powers.
Nevertheless, | believe the number of excluded leenpuld be negligible because, no matter how
small the chance is, it is stplossiblefor congenitally disabled people to be cured aubvered in the
future. Moreover, even though some people are sdsialisabled to the extent that it is impossilole t
be recovered, some Rawlsians have recently argugdthey would still be protected. Rawls’s
principles of justice are applied in a four-stageence and the claims of these disabled people
would be considered in the second stage. See SEOR3I).

" Rawls (1999a: 397).

8 Rawls (2007: 13-14). A similar point can also berfd in Rawls (1958: 59). This emphasis on
common, public knowledge can also be found in Reas's writings. This further proves that both
Rousseau and Rawls belong to this distinctive eatdrian tradition. See Cohen (2010: 40-41).
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willingness is a motivation to remain in a relasbip in which everyone respects
others as a free and equal moral perdrhe Original Position can elucidate what
principles would be accepted among citizens wheelsch a relationship with one
another: ‘since the Original Position situates faee equal moral persons fairly with
respect to one another, any conception of justiey tadopt is likewise fair*?
Through the Original Position, free and equal pesdmow that justice as fairness is
the conception of justice that can protect thetiatahip of mutual respect. The
sense of justice motivates free and equal persoasttupon the principles of justice,
which are principles that could be reasonably aecE]

Justice as fairness is also rationally justifiexat,if is compatible with a person’s good.
Free and equal persons should choose justiceragdaibecause it can guarantee ‘the
adequate development and full exercise of the npmaders’, which is their highest-
order interest? The first principle of justice is the principle efjual basic liberties,
which guarantees that people have equal politibarty, freedom of speech and
assembly, liberty of conscience and the freedorthofight®® These basic liberties
are crucial in the development of two moral powdscording to Rawls, political
liberty and freedom of thought are necessary foelbping the capacity for a sense
of justice, and liberty of conscience and freeddnassociation are necessary for
developing the capacity for a conception of thedffdf these basic liberties are not

protected, two moral powers cannot be developeduadely. This is why free and

%9 But Rawls’ understanding is slightly different finoScanlon. Scanlon understands the relationship
of mutual recognition as a relationship where ewreyrecognizes one another as a reason-assessing
creature. Nevertheless, both of these relationghipdy that one should take one another as having
equal moral status with him and consider one am@tirgerest fairly.
%0 Rawls (1980: 310).
® According to Rawls, being motivated by the senkgustice and being reasonable are the same
thing. See Rawls (2001: 196). Virginia Held alsguas that the sense of justice is a strong modirati
that inclines people to be just. See Held (1976).
62 Rawls (2001: 104).
%3 Rawls (2001: 53).
%4 Rawls (2001: 45, 112-113).
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equal persons should choose principles of justibehvgive the highest priority to
these basic liberties, so that they can fully eisertheir two moral powers. Therefore,
‘the principles of right and justice are collectiveational; and it is in the interests of
each that everyone should comply with just arraregesi®® A just society ‘enables

a good that is otherwise unattainatife’.

Hence free and equal persons have two reasondidaw fprinciples of justice in the
well-ordered society. One is a consideration ofso@ableness and another is of
rationality. Both rationality and reasonableness iadependent aspects of practical
reason, but both of them demand that people emipraoaples of justice.

The desire to act justly and the desire to expoessnature as free and equal moral persons
turn out to specify what is practically speaking #ame desire. When someone has true beliefs
and a correct understanding of the theory of jastibese two desires move him in the same
way. They are both dispositions to act from prdgisiee same principles: namely, those that

would be chosen in the original positith.

By embracing principles of justice people can aohithe ‘essential unity’ of self®
Rationality and reasonableness will not make incabfe demands and thus self-
contradiction can be avoided. People can give unittheir lives by accomplishing

this ‘congruence of rationality and reasonableness’

Now the unity is manifest in the coherence of hanpthis unity being founded on the higher-

order desire to follow, in ways consistent with k&nse of right and justice, the principles of

% Rawls (2001: 504).
% Pogge (1989: 100).
" Rawls (1999a: 501).
%8 Rawls (1999a: 493).
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rational choice...in ways that justice allows, halide to formulate and to follow a plan of life

and thereby to fashion his own unffy.

In light of why free and equal persons choose |gias of justice, one should also
be clear about the real function of the OriginakiRon. The Original Position is
usually regarded as a hypothetical contract thaleisothe agreement among actual
people. Yet this interpretation gives rise to @mlina. Either the Original Position is
irrelevant because the relationship between thgi@i Position and actual people is
unclear, or it is redundant because actual peall@nf principles of justice for other
independent reasons. However, these critiqueseoDtiginal Position are based on a
misunderstanding of its function. In fact, in Rawlsontractarian model, the
hypothetical contract that models the agreementngnaztual people is the public
agreement among free and equal persons in theonddked society, but not the
agreement made in the Original Position. In th#-arelered society, free and equal
persons discuss with others and try to come tobdigpagreement. Since all people
are free and equal, they all engage in practicasaeing when they participate in
public discussion in similar ways. Despite theiffatient ethical, religious and
cultural concerns, their deliberations are franreterms of the same frame of mind.
The Original Position is a device to make this stddrame of mind explicit. The real
function of the Original Position is ‘a device d@dpresentation [for free and equal
persons], or alternatively, a thought experimenmttf@ purpose of public- and self-
clarification’.”® Hence the Original Position should be seen asudstie device that
models the shared way of reasoning of contractothe hypothetical contract, but

not the hypothetical contraitself.

%9 Rawls (1999a: 491-492).
O Rawls (2001: 17).
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If Rawls’ contractarian theory is correctly underd, then we can understand that
the Original Position is neither irrelevant nor wadant. It is relevant because the
conception of a free and equal person explaingelaionship between the Original
Position and actual people. Since most actual pebaVe two moral powers, they
are willing to identify themselves as free and égeasons. Given that the Original
Position is used for making the reasoning of fred equal persons explicit, actual
people should also be able to enter into this thowxperiment for the sake of
clarifying the political principles that they shdutmbrace. Thus Rawls describes the
Original Position as a thought experiment that @aicpeople can enter into at any

time.

It may be helpful to observe that one or more pgsmn at any time enter this position, or
perhaps better simulate the deliberations of thothetical situation, simply by reasoning in
accordance with the appropriate restrictions...Tothaya certain conception of justice would
be chosen in the original position is equivalensaying that rational deliberation satisfying

certain conditions and restrictions would reaclerain conclusiori*

Another reason the Original Position is not redumds because actual people have
to use this device to understand what free andlgupagle would agree. This device
represents what restrictions these free and eqerabps would affirm when they
deliberate about political principles. It can effeely represent and unify the
characteristics of rational and reasonable deltlmers in a manageable and vivid
way. Through this device, principles that are bationally and reasonably justified
can be made explicit. As Rawls argues, the OrigiPasition is a ‘procedural
interpretation’ that clarifies practical reasonin free and equal moral beird.
Without this heuristic device, actual people wooldy know that they were free and

"' Rawls (1999a: 119-120). A similar point can alsdfdund in Rawls (1993: 274-275).
2 Rawls (1999a: 226).
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equal but would not be clear about the normativglications of this conception of

the person.

In conclusion, Rawls’ contractarianism is a hyhiheéory because it is based on a
dualistic conception of practical reason. He recgg the importance of rational
interests in justificatiod® but he believes that reasonableness is cruciaveds®
Thus hypothetical contractors should be both rafiaand reasonable in order to
represent the complete practical reasoning of hqteaple. These two aspects of
practical reason are represented respectively &ywb moral capacities of free and
equal persons, who are the hypothetical contractoRawls’ theory. By showing
that free and equal persons choose justice asefaras their political principles,
Rawls can show that justice as fairness is botbrally and reasonably justified. It
Is reasonably justified because it characterizegdaionship of mutually respect for
one another as a free and equal person. It imaljojustified because acting upon it
could help one advance one’s highest-order interdstis dual character of hybrid
contractarianism makes it distinctively differentorh Hobbesian and Kantian
contractarianism. In the next sections, we willsider the strengths and weaknesses

of this hybrid form.

3 See Rawls (1999a8847-350). It is interesting to note that, in ‘Camtualism and Utilitarianism’,
Scanlon admits that a moral theory should deal withotivational question, that is, whether morality
is compatible with a person’s good, even though pleeson does not intend to deal with the
motivational question in this article (Scanlon 19826). However, ilWWhat We Owe to Each Other
Scanlon rarely discusses this question. His vieeob®s that, once a strong moral reason is given,
people are motivated and should act according, teegardless of their interests. That is why | take
Scanlon to be a Kantian contractarian and Rawleta hybrid contractarian.
" Rawls (1999a: 497-498).
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6.3  Hybrid contractarianism and the condition of priori ty

In the previous two chapters, | showed that thévlera of Hobbesian and Kantian
contractarianism is that their conceptions of pcattreason are one-sided. Thus they
fail to satisfy the condition of priority. Unlike hése two models, hybrid
contractarianism relies on a more comprehensiveegion of practical reason that
takes both rationality and reasonableness intouatcdn this section, | will show
that hybrid contractarianism, based on a dual@®iitception of practical reason, can

also satisfy the condition of priority.

6.3.1 The priority of justice as fairness

The condition of priority requires that, in a cadiarian theory, all aspects of
practical reason be included in the conceptionratiical reason. The hypothetical
contractors should not capture only a part of practreasoning. If a contractarian
theory satisfies this condition, then the politipahciples justified by this theory can
have an overriding priority over other social norimsfact, this problem of priority
is emphasized by Rawls as well, but Rawls callshi@ problem of stability’. In
Rawls’ theory, stability has a special meaningddes not mean social peace or a
mere avoidance of conflicfd Rather, it refers specifically to whether a coriizep
of justice is both rationally and reasonably justf whether rationality and
reasonableness can be congruent with each Gtieprinciples of justice are not
rationally justified, then people would always lgacted by a rational motivation to
go against these principles. Also, these principlesld always be vulnerable to the

challenge that they severely threaten the ratipteah of life of people. Hence, a

S Many theorists misunderstand Rawls’ idea of sigbils referring to social unity and consensus.
Examples are Baier (1989) and Hershovitz (2000).
® Rawls (1999a: 497).
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conception of justice must prove its stability. pleowho live under this scheme

would always endorse it and would not be temptedgposing motivations.

Whether [rationality and reasonableness] are camiris likely to be a crucial factor in
determining stability...The problem is whether thgulative desire to adopt the standpoint of
justice belongs to a person’s own good when vieimethe light of the thin theory with no
restriction on information. We should like to kndhat this desire is indeed rational; being

rational for one, it is rational for all, and théme no tendencies to instability exist.

As Paul Weithman observes, the stability of a pmtiety is ‘one of Rawls’ most
pressing concerng® In light of the importance of the problem of pitgr we can
understand why Rawls assumes that the hypothetaaractors are both rational

and reasonable.

I will now explain how the political principles chen by these hypothetical
contractors can satisfy the condition of priorityhere are two possibilities where a
political principle fails to satisfy the conditiaf priority. First, people think that this
political principle is unjustified because otherisb norms are more important, so
they violate this political principle because ohet social norms. Secondly, people
think that this political principle is rationallp( reasonably) justified, but think that
it is reasonably (or rationally) unjustified as Wélybrid contractarianism can avoid

these two cases and ensure that political pringipéere an overriding authority.

For the first case, people cannot use social namseasons for rejecting these
political principles. There are various social nernm people’'s lives, such as

religious disciplines and cultural customs. As s$adissed in Chapter 2, rationality

" Rawls (1999a: 497).
8 Weithman (2010: 5).
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and reasonableness do not have the same stathesgssocial norms. Rationality
and reasonableness govern @hgriori structure of our practical reasoning and guide
our thoughts, whereas social norms are only elesndmt we consider during
practical reasoning. When people engage in pracgeazoning and think about what
political principles they should choose, they cdesithese social norms because
these are things that occupy crucial positionshairtlives. Under the guidance of
rationality and reasonableness, they look for arad between different norms as
they also evaluate these norms. Eventually theactmal reasoning arrives at the
conclusion whereby their society should be govermggrinciples of justice which
have a priority over other social norms. As longlas conclusion is reached, they
are unjustified in rejecting this order of prioriby referring to the importance of
other social norms, since the importance of theseknorms has already been taken
into account in practical reasoning and has beé&waghed by other considerations.
Thus these norms no longer constitute a reasooverthrowing the conclusion. If
people refuse to acknowledge the priority of ppies of justice, then they are

simply ignoring the fact that no reason can judtifgir action.

For example, suppose that, in a society governepringiples of justice, the places
of secondary school are fairly allocated by theegomnent (principles of fair equality
of opportunity). Now there is a man who is the goweent officer responsible for
this allocation and he has a chance to secretWlge his child to enter into a high-
ranking secondary school. As a parent, he has kgatibn to give his child the best
possible start. But is this familial obligationeason for action? From the reasonable
perspective, privileging his child is unjustifiethee other candidate students would
be unfairly situated. From the rational perspegtivés unjustified as well because
the benefits gained from doing this is outweighegdtiee good constituted by the
highest-order interest in developing the capaaity & sense of justice. In both of
these two aspects of practical reason, the fanuoldigation is superseded by some
other considerations. Given that a considerationbeajustified as a reason for action

only when it is either rationally justified or reambly justified, the familial
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obligation fails to count as a reason for actiorerethough it has a great weight in

people’s lives.

Hybrid contractarianism can avoid the second caeebecause political principles
chosen by the hypothetical contractors are botlbrally and reasonably justified;
justice represents the congruence of rationality measonableness. Its strength can
be made explicit by comparing the hybrid contraatamodel with Hobbesian and
Kantian contractarianism, both of which fail to al/the second case. Hobbesian and
Kantian contractarianism are flawed because tlogiceptions of practical reason are
incomplete Hobbesian contractarianism justifies politicalinpiples merely by
rationality, whereas Kantian contractarianism jiesi political principles merely by
reasonableness. The choice of their hypotheticaltractors overlooks reasons
justified by another aspect of practical reasorm. &aual people, they have a reason
to follow the political principles justified by tke two models, but they have a reason
to reject these political principles as well. Iremofhs neither reason is conclusive,

either embracing these political principles or cdjgg them is justifiable.

Unlike Hobbesian and Kantian contractarianism, ldybontractarianism has a more
completeconception of practical reason and discusses tatibnal and reasonable
deliberation. From the reasonable perspective,ciplies of justice are justified
because they respect each person as a free andbegug and govern in a way
which can be publicly justified. From the rationqedrspective, principles of justice
are justified because following them would be thestmeffective way to realize
people’s two highest-order interests. Rationalityl aeasonableness are congruent
with each other and both of them justify the loyati principles of justice. Insofar as
there are no other aspects of practical reasonpexagonality and reasonableness,
principles of justice represent the outcome of tloenplete process of practical
reasoning. So actual people no longer have reasogject these principles because

all reasons are justified by either rationalityreasonableness, and these two aspects
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of practical reason both demand that they shouldrace these principles. Hence,
given that social norms cannot challenge principdégustice and principles of
justice represent a common requirement of ratipnalnd reasonableness, these
principles can achieve an overriding political auity.

6.3.2 The conflict between two highest-order interests

However, | believe that Rawls is too optimistictttiae two highest-order interests
always lead to the same disposition. AccordingawR, free and equal persons have
two highest-ordered interests, one is to realizedfpacity for a conception of the
good, and the other is to realize the capacityafeense of justice. Even if we assume
that these two interests are really the highestromterests, they may still conflict
with each other, and Rawls seems to overlook tbssipility. | will focus on the
capacity for a conception of the good and argueeh#racing principles of justice
may not be the best way to develop this capacity.

In Rawls’ definition, the capacity for a conceptiohthe good is not only a capacity
to pursue a conception of the good, but also aaitypt revisea conception of the
good, in order to ensure that one’s current comgepif the good is the one most
preferred’® People who are interested in realizing this cdpado not view
themselves as inevitably tied to the pursuit of pasticular conception of the good.
In order to realize this capacity, free and equabpns choose to act upon principles
of justice that guarantee an adequate quantityrimhgoy goods. The difference
principle provides an ideal circumstance for pedplpursue the interest of realizing
the capacity for a conception of the good, becdiugaarantees that even the least

advantaged in society can still possess an adequatdity of primary goods. These

" Rawls (2001: 19). Similar point is also emphasizgd@uchanan (1975).
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primary goods would allow one to have enough atppse means to choose a

conception of the good from a variety of possiiatit

Nevertheless, if one really aims at pursuing thighést-order interest, then one
should not be satisfied with the distribution oihpeiry goods which is determined by
the difference principle. From the definition oktlbapacity for a conception of the
good, we can say that this capacity is more redlizpeople are able to revise their
conception of the good more thoroughly. When peogplese their conception of the
good, they cannot look only at their current conicgys. On the contrary, they need
to compare their current conceptions with othessthat they can know whether the
current conceptions of the good are the idealsttiegt most prefer. This means that
if the choices of alternative conceptions of thedyare limited, then the revision of
their conceptions is also limited, for their cutrennception is not open to too many
challenges by other conceptions of the good. Hetime,more conceptions of the
good people can choose and compare, the deeper peegple can revise their

conceptions.

On the other hand, if one has more primary gooasernonceptions of the good are
available for one to choose. Some conceptionseofjtiod, such as musician, artist or
traveller, require plenty of primary goods to reali These conceptions of the good
are impossible for a person to realize if they @b Imave enough primary goods.
Moreover, if one has more primary goods, then @nbeiter able to acquire more
knowledge. As long as one can gain more knowledge, has more resources to
reflect upon one’s conception of the good. Peojple kardly say that they have
reflected upon their conceptions of the good thghbyif they lack a rich knowledge

of their own conceptions, and other conceptiongs Tich knowledge depends on
abundant primary goods. All these facts imply tinat more primary goods one has,

the more conceptions of the good from which orebie to choose.
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Now we can see that there is a relationship betvtleerquantity of primary goods
and the freedom of a person. One is freer if omereflect upon one’s conception of
the good more thoroughly, because people are fréeey are capable of standing
apart from their conceptions and reflecting, anel faeer if this capacity is more
developed. This capacity is more developed andctmeeption of the good of a
person can be revised more deeply if that persemiaae conceptions of the good to
choose from and to compare. Therefore, the valudewéloping this moral capacity
can also be explained by freedom. The more prirgands one has, the further the

capacity for a conception of the good one canzeathe freer one is.

If this is true, the interest of realizing the caipafor a conception of the good may
conflict with the interest of realizing the capgdior a sense of justice. The capacity
for a sense of justice is ‘the capacity to undextdo apply, and to act from...the
principles of justice that specify the fair termssocial cooperation®® Since this
capacity can be realized only by living in a weaitlered society, the interest in
developing the capacity for a sense of justice vabtéis people to comply with
principles of justice unconditionalf}.Unlike this capacity, the development of the
capacity for a conception of the good depends om hmany primary goods one
possesses. Suppose one could get more primary dyodmlating the difference
principle, then one should go ahead for the sakeealizing one’s capacity for a
conception of the good further. So the interestrealizing the capacity for a
conception of the good can become a motivationidatate principles of justice in
certain cases. According to Rawls, these two higbeter interests have the same
status®® Since both of these two interests are the highefr interests, pursuing
either of them are rational to people. Some ratipeaple may choose to realize the

capacity for a conception of the good but not thpacity for a sense of justice.

80 Rawls (2001: 19).
81 Rawls (1999a: 404).
82 Rawls (1980: 312).
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Hence, on certain occasions, although it is reddenimr people to comply with
principles of justice, it is rational for people ¥late them for the sake of getting
more primary goods. Rationality and reasonablefeak$o be congruent with each

other.

6.3.3 The maximizing nature of the highest-order interest

Perhaps Rawls might respond that the interest alizreg the capacity for a
conception of the good cannot be ‘maximized’. letfan Political Liberalism
Rawls denies that the pursuit of these interests kind of maximization. The two
moral powers cannot be maximized. ‘A coherent moobwhat is to be maximized
is lacking. People cannot maximize the developnamd exercise of two moral
powers at once®> Even if maximizing the development of these twa@hpowers is
possible, people have no intention to maximize hBatthey are interested only in
realizing the two moral powers to an adequate éxtenlong as their powers and
abilities suffice for them to be normal cooperatingmbers of society* Once this
condition is met, they have no interest in deveigpthe two moral powers.
Therefore, their highest-order interests would #gsBed if their two moral powers

wereadequatelydeveloped.

Rawls’ description may be correct for the capaddy a sense of justice. It is
impossible to maximize the development of this cépasince this ability cannot be
improved anymore after one possesses it. All pecgrebe separated into two kinds:
those who have a sense of justice, and those winmtdd{owever, | do not see why

the development of the capacity for a conceptiothefgood cannot be maximized.

8 Rawls (1993: 333).
8 Rawls (2001: 60).
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The capacity for a conception of the good is cledifferent from the capacity for a
sense of justice, because this can be developdbefuafter one possesses it.
Different people can have different degrees of migtun their capacity for a

conception of the good. People’s capacity for aception of the good is more
mature if they can reflect upon their conceptiortt@d good more thoroughly. For
example, if they have more freedom, wealth and kedge, then they can compare

their conceptions of the good with differing contieps across diverse areas.

Given that the pursuit of the highest-order inteyés a fundamental good of human
beings, one should have an intention to maximizedévelopment of the capacity
for a conception of the good, and not be satisfutti merely an adequate level of
development. According to the definition of highesler interests, they are
‘supremely regulative as well as effecti®®’lf these highest-order interests are
really so important, then why should people besfati and stop pursuing them after
pursuing them to a certain degree? This can alpaiexwhy parties in the Original
Position adopt an instrumental conception of ratiibyy preferring ‘more primary
social goods rather than les®.For more primary goods can secure further

development of the capacity for a conception ofgbed.

Rawls might respond that they would be satisfiethuwhe adequate development of
the two moral powers because developing these itigsais merely for the sake of
taking part in social cooperatidh.These capacities are means to advance their
conceptions of the good only. But if this is trtleen acting upon principles of justice
becomes a ‘necessary evil’ to join the social coajpee scheme and realize one’s

own conception of the good, but not an intrinsiodydor a person. This contradicts

8 Rawls (1980: 312).

8 Rawls (1999a: 123).

8" Rawls briefly discusses this pointRwlitical Liberalism(Rawls 1993: 333-334).
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what Rawls says about the rational good of beirgg. jAccording to Rawls, the
realization of the two moral capacities is intrgaly good insofar as ‘it is rational
for persons to want in themselves and in one an@héehings appreciated for their
own sake’® That is why free and equal persons are willing révise their

conceptions of the good if these conceptions arempatible with the two highest-
order interests. If the two moral powers are meeelyneans to take part in social
cooperation, then the most rational strategy ofpfeeshould be pretending to be
people who possess the two moral powers, keepieig tdonception of the good
unchanged and waiting for chances to break thes.rulis is no doubt not the

strategy proposed by Rawils.

Nevertheless, this problem can be avoided as Igngaavls adds an assumption of
priority between the two interests. Rawls could g&t human nature is constituted
only by the capacity for a sense of justice. Ii$ thew interpretation, people take the
capacity for a sense of justice as more importaar the capacity for a conception of
the good. Even though reflection on the concepbiotine good is crucial, it can only
be done within limits and persons can only revisgrtconceptions of the good by a
fair share of primary goods in their hands. Supgbsé this priority is justified, the
interest in realizing the capacity for a sense usdtice would become the only
highest-order interest, while the interest in m@af the capacity for a conception of
the good would become at most the second highdst-amnterest. Now the rational
disposition of individuals would be to comply witihe principles of justice in order
to realize their sense of justice, which would hetincompatible with principles of
justice that could be reasonably justified. Thigliadnal assumption can rescue the
congruence between rationality and reasonablemessha condition of priority can

be satisfied.

8 Rawls (1999a: 463). Similar observation is alamfibin Nagel (2003: 83).
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In this section | discussed whether or not Rawtsbgion to fulfil the condition of
priority is successful. Rawls aims at satisfying ttondition of priority by showing
that both rationality and reasonableness justifiyguples of justice. Provided that all
reasons are justified by either rationality or mrebleness, people have no reason
for rejecting principles that are both rationallydareasonably justified. But Rawls
overlooks the fact that the interest in realizing tapacity for a conception of the
good, which is one of the rational highest-ordéernest, may conflict with principles
of justice. This conflict harms the congruence afianality and reasonableness.
However, | also argue that this problem can beesbhw adding a further assumption
of priority between two highest-order interests. 8ysuming that the interest in
realizing the capacity for a sense of justice catweigh the interest in realizing the
capacity for a conception of the good, the ratiamalice of people can be guaranteed
to be compatible with reasonableness. Thus, wesearthat Rawls’ ambition can be
satisfied, provided an extra assumption is addedh& next section, however, we
will see the cost of this ambition is that Rawlséory fails to fulfil the condition of

generality, and the extra assumption would makéh@sry more controversial.

6.4  The cost of satisfying the condition of priority

Hybrid contractarianism is better than Hobbesiath ldantian contractarianism since
it can fulfil the condition of priority that the lo¢r two kinds of contractarianism fail
to satisfy. However, the condition of priority istnsatisfied without any cost. The
congruence between rationality and reasonablengsbased on a substantial
conception of rationality. Since this substanti@hoeption of rationality is a part of
the conception of practical reason of Rawls’ thedlnys undermines the possibility
of Rawls’ theory satisfying the condition of ger#yasince this conception of

rationality is not a weak assumption that is gelheecceptable. In this section, we
can see that although the substantial interpretagiohe key to achieve the condition

of priority, it is also the cause of failing to aebe the condition of generality.
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6.4.1 The problem of generality

The strength of Hobbesian contractarianism is titais based on a weak,
uncontroversial conception of rationality. Thisesigth allows it to satisfy the
condition of generality, yet it also renders it bieato satisfy the condition of priority.
In order to satisfy the condition of priority andhé&eve the congruence between
rationality and reasonableness, Rawls adopts a mobstantial conception of
rationality. This raises the question of whetheis thonception can satisfy the
condition of generality, that is, it may not be gmally accepted by actual people
who are bound by principles of justit&His conception of rationality consists of
three components: the formal principles of ratiactadice, the Aristotelian Principle
and the Kantian interpretation of human nature. ther first component, we have
seen in Chapter 4 that the formal principles abretl choice are generally accepted
as guiding principles of practical reason. The sdceomponent is also not a
problem. Rawls is confident that the AristoteliannBiple is psychologically self-

evident: ‘We need not explain here why the AridtatePrinciple is true®

But someone might cast doubt on the acceptabilitthe Kantian interpretation.
Rawls supposes that, if people were brought upwel&ordered society, then they
would identify themselves as free and equal persdms would accept the Kantian

interpretation. They would take the two moral caijee as the two most

8 However, the conception of reasonableness casfysdtie condition of generality, for Rawls has
already explained how the sense of justice coulte teanerged when people were brought up in a
well-ordered society. Through a three stages praree(morality of authority, morality of association
and morality of principle), people can be develofi@d a reasonable person who has an effective
sense of justice (Rawls 1999a: 405-419). Also, Rawbnception of reasonableness is similar to
Scanlon’s, and in Chapter 5 we already saw thanl8oa conception of reasonableness satisfies the
condition of generality. So we can assume that Ragdnception of reasonableness can fulfill the
condition of generality as well.
% Rawls (1999a: 374).
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fundamental capacities that constitute their nattowever, why is it rational for
people to accept this understanding of human naturen there are countless
interpretations of human nature? Even if actuapfeebve in a well-ordered society,
they may still develop highly different understamgs of human nature. Some people
may adopt a Christian interpretation of human reggtand take the spiritual capacity
as the most important. Some people may adopt amieniaterpretation of human
nature, and take the artistic and imaginative c&pas the most important. There is
no single rational answer to this question. Pedmee no specific reasons for
adopting the Kantian interpretation of human natifréhis is so, then realizing the
two moral capacities is not their highest-ordeeiiasts as well. They may be more
interested in realizing other capacities and tlingsr tmost rational choice is not to
embrace principles of justice. Hence, it seemsdpimistic to take it for granted
that the Kantian interpretation would be widely gmed by actual people after

rational deliberation.

Moreover, according to my discussion in the lagitiea, we can see that if the
condition of priority has to be satisfied, then RaWwas to add a further assumption
of priority between two highest-order intereststlre Kantian interpretation. This

additional assumption would further undermine tbeeptability of the conception of

rationality. In this new interpretation of humartura, it is rational for people to take
the capacity for a sense of justice as their mastidmental capacity that constitutes
their nature; hence the highest-order interesi igealize this capacity. However, this
new interpretation is more unacceptable than tigina Kantian interpretation of

human nature. Although it is also controversiak Kantian interpretation is at the
least appealing because it emphasizes freedonpag af human nature. As Rawls
notes, the capacity for a conception of the gooowshthe freedom of a person,

! Rawls argues that this belief of human nature shbea generally shared in a well-ordered society.
See Rawls (1980: 324).

246



Chapter 6 Hybrid Contractarianism (1)

because this person ‘views [himself] as indepenftent and not identified with any
particular conception of the good, or scheme aflfends?? He is not determined by
these contingent elements but be able to ‘free’skifrfrom them to determine what
he is. However, in the new interpretation, thisamaty is excluded from human
nature. The new interpretation takes the capaoityfsense of justice to be the most
fundamental capacity. Hence people are by natw#’ ‘or ‘reasonable’, but not
‘free’. This goes against the ordinary thinkingro&ny people, since many people
usually think that freedom is the distinctive claaeaistic of human beings.
Therefore, although assuming the capacity for aseseof justice as the most
fundamental capacity can secure the congruence ebatwrationality and
reasonableness, the cost of making this assumpsiothat the conception of
rationality would become less appealing. The cdssatisfying the condition of

priority is much larger than Rawls expects.

From this we can see the congruence between ritjorend reasonableness
presupposes a narrow definition of rationality. tearot only have to agree on the
Kantian interpretation of human nature, but alsdrenpriority between two highest-
order interests. Given that in a well-ordered dgcigtizens enjoy freedom of
thought and conscience, citizens would developr tein understanding of human
nature. A conception of rationality that relies @rKantian interpretation of human
nature can hardly prevail in a well-ordered soci&ty those people who do not share
Rawls’ conception of rationality, the rational cteiof the hypothetical contractors
in hybrid contractarianism is strange to them. Thweyld fail to identify themselves
with hypothetical contractors and thus would nahkhprinciples of justice have

normative force. That is why Rawls no longer hdldis substantial conception of

%2 Rawls (2001: 21).
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rationality in his later writings, since he alsocagnizes that this conception

undermines the acceptability of his social contfact

6.4.2 Defence (1): Kantian interpretation as a fact

The negative effect of abandoning this substartalception of rationality will be
discussed at the end of this chapter. However,rbefanove on to discuss how
Rawls modifies his social contract in his latertimgs, | believe that the earlier
version of his social contract needs fuller exannoma | argued earlier that Rawls’
conception of rationality is controversial becausge presupposes a specific
interpretation of human nature. To this problem Rawas two possible responses.
First, he could state that human nature is a actyhether people reach a consensus
on it does not matter. Secondly, Rawls could atbaéthe two moral capacities are
the necessary condition for pursuing any worthwhiéyy of life, so that all rational
persons should take the two moral capacities ag mumdamental human capacities.

I will examine these two possible responses indhis the next sections.

First, Rawls might simply bite the bullet and arghat the assumption of human
nature is not a belief that people can choosembbtd, but rather a fact that awaits
discovery. People are by nature free and equabecause they should understand
themselves as such a being, but rather becauseatba@y fact such a being. What
they need to do is merely recognize this fact ake trealizing this nature as their
highest-order interest. Actually, this seems to Rewls’ attitude in his earlier
writings.>* He does not bother too much with the question bf weople should

accept this interpretation, but simply states tthag interpretation is one of the

% Rawls (1993: xvi).
% Similar observations can also be found in Pog§89198-99).
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‘premises [that] are the elementary facts abous@er” As he says, the self as a free

and equal person is like our ‘noumenal self'.

The description of the original position resembiles point of view of noumenal selves, of
what it means to be a free and equal rational beghg nature as such beings is displayed
when we act from the principles we would choose mwiieis nature is reflected in the

conditions determining the choice.

Hence, a supporter of the earlier Rawls might atbaethe later Rawls gives up the
Kantian interpretation too quickly. The later Rawisongly thinks that human nature
is something that is chosen. Actually, this is anegal fact and we can only

acknowledge it.

However, claiming that certain interpretations efmfan nature as a fact simply
avoids the question, for no matter whether or hist interpretation is a fact, it is still
generally unacceptable to many people. The probliegenerality is not whether this
interpretation is true, but why actual people sdake it as true. If actual people do
not share this interpretation, then they will haae alternative conception of
rationality. They will not think that justice asifiaess is rationally justified to them.
So they will still question the normativity of hyjetical contract. The problem of

failing to fulfil the condition of generality stigxists.

Moreover, this response would make Rawls’ sociakmezt lose an important virtue
of contractarianism. One of the virtues of con@aehism is that it emphasizes a

respect for the individual's will. A contractarigoolitical principle should be based

% Rawls (1999a: 226). Similar point is also reflecie Rawls’ interpretation of Kant, that Kant
simply takes the conception of free and equal pefeo granted and does not justify it. See Rawls
(1989a: 513-514).
% Rawls (1999a: 225).
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on a premise that is mutually recogniZédHowever, in this response, a certain
interpretation of human nature is presupposed ttruee regardless of what actual
people really think. Even if actual people do nppraciate the rational goods
assumed by Rawls after the most careful reflecioeh deliberation, they will still be

bound by principles of justice. The rational justiility of principles of justice will

be unaffected by the strong disagreement of maoplpeln this case, it seems hard
to say that principles of justice take the will mople seriously. Taking a certain
interpretation of human nature as objectively tmweuld serve only to cast an

authoritarian shadow on Rawls’ contractarianism.

6.4.3 Defence (2): the necessity of two moral capacities

The failure of the first response shows that Ravisst give a reason to justify why
people should accept his interpretation of humamrea This leads to the second
possible response to my critique. Although Rawlesdoot explain why people
should accept the Kantian interpretation of humaturme explicitly, his student,
Samuel Freeman, tries to take up the task. AccgrtinFreeman, these two moral
capacities are the necessary conditions for petopprirsue any worthwhile way of
life.?® Since humans are social beings, they can onlyuputtseir way of life in the
context of social cooperation. But those who angabée of taking part in social
cooperation must have two moral capacities, so ttiet are ‘free and responsible

agents capable of controlling their wants and arisgefor their actions®’ The

%" This point is also emphasized by Rawls himselé Rawls (1999a: 12, 508).
% |n fact, a similar point is also mentioned by Rewvi ‘Kantian Constructivism in Moral Theory’,
even though he is not talking about the questiomwhan nature. Rawls argues that ‘Reasonable
presupposes Rational’, for a rational conceptiothefgood can only be realized within a society. So
rational conceptions of the good can only be redlizvithin the limit of principles of justice:
‘Reasonableness subordinates Rational’. Howeves|Raiscusses this point only briefly. See Rawls
(1980: 317) and also Rawls (1993: 312-313).
% Freeman (2003: 296)
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capacity for a conception of the good guaranteas people are capable of being
responsible for the projects tHaglongto them!® The capacity for a sense of justice
guarantees that people are capable of respectia@oother and taking part in fair
terms of social cooperation. These two moral powaeeshe necessary conditions for
being a member of society. ‘A person without theapacities is not recognized by
others as answerable for his or her acts or endsa(ly or legally) or deemed

capable of taking an active part in social coopenat®*

[Dlevelopment of the sense of justice (along with tapacity for a conception of the good) is
a condition of individuals being rational moral ate who are capable of assuming
responsibility for their actions and taking part @amd benefiting from, social life. People who
do not develop their capacities for music or spostsile they may miss out on worthwhile
activities, can nonetheless lead good lives engagexdher pursuits. But those whose moral
capacities for justice (and the capacity to beoreti) remain undeveloped are not capable of

social life. They are not then in a position to iagh the benefits of society and will be hard

pressed to learn and pursue most any worthwhileofife.*%?

In light of Freeman’s argument, we can see whyg Htational for people to take the
two moral capacities as constituting their natuteis true that, after rational
deliberation, people may develop different self-enstandings. However, no matter
how they understand themselves and what they leglibey still have to live within

a society. From the practical perspective, theyehavbe free and equal persons who
can participate in social cooperation first, andnttbecoming the kind of persons
they want to be. Although Freeman’s argument $4ils to solve the conflict
between two highest-order interests, at leastawshthat it is always rational to take

realizing the two moral capacities as the highedepinterests.

190 Rawls (2001: 21-22).
191 Freeman (2001: 295). A similar point can alsodentl in Rawls (1993: 73-74).
192 Freeman (2003: 296).
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However, even if we ignore the conflict between tWmhest-order interests,
Freeman’s argument can at most prove that people dainstrumentalreason to
develop the two moral capacities; yet they do raxehanintrinsic reason to do so.
Realizing the two moral powers is the preconditioh participating in social
cooperation. But this means that if people wardripy the benefits of society, they
should realize these two moral capacities. Peamteagree that they have to realize
the two moral capacities, but still refuse to trdase capacities as central to their
‘nature’. They can take other capacities, suchhasaesthetic capacity, as the most
important capacity that constitutes their natured ahen take the two moral
capacities as their means to realize the aestlbapacity. So, according to the
Aristotelian Principle, their highest-order interegould come when realizing the
aesthetic capacity. The two moral capacities afg effective means for them to

participate in social cooperation in order to depeheir aesthetic capacity.

This also means that, if there is a chance thaplpemuld violate the principles of
justice without being known by others, then theyeéhao reason not to do so. To
them, following principles of justice is necess&mcause their aesthetic capacity
could be fully realized in a context of social ceogtion. However, if they violated
the principles of justice, they could get more @igngoods to realize their aesthetic
capacity. But at the same time, they could alsyp stdhe well-ordered society and
enjoy the benefits of that society. From a ratigmetispective, they should break the
rules and free-ride off of others’ efforts as loag this would go unnoticed, even
though this implies that the realization of th@mtmoral capacities would be harmed.
We can see the flaw in Freeman’s argument herenkae only proves that the two
moral powers are the necessary condition for ppéimg in social cooperation. Yet
it does not necessarily mean that the two moralgmeveonstitute the ‘nature’ of
people. It is possible that people think very d#éfgly: not that the value of other
capacities depends on the two moral capacities;abier, the value of the two moral

capacities depends on other capacities.
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The failure of Freeman’s argument sheds light anftmdamental problem of the
Kantian interpretation. The problem with this iestation is not that it is a
mistaken understanding of human nature, but ratrerthis understanding itself is
something beyond rationality. Given that actualgiedave freedom of thought and
conscience in the well-ordered society, they cawehdifferent views on human
nature after rational deliberation. These viewshaman nature will then determine
different attitudes towards the two moral capasitiehis implies that there will be no
unified views on the question of human nature aigtidst-order interests. Through
understanding the controversy over the questidmuafan nature, we can understand
why Rawls gives up on the Kantian interpretation his later writings, since
assuming the Kantian interpretation implies assgrammimpossible consensus in the

well-ordered society.

Therefore, although Rawls’ hybrid contractarianisan satisfy the condition of
priority, this is done at the cost of the conditimihgenerality. In the last section, |
showed that the congruence between rationalityraasonableness must presuppose
a Kantian interpretation of human nature and antiaddl assumption of priority
between two highest-order interests. The purposehisf section is to examine
whether or not the conception of practical reasomckv includes these two
presuppositions is generally acceptable. Sincertlie of the Kantian interpretation
of human nature is something that cannot be ratopestified, this interpretation is
too controversial, and many actual people may eefasadopt it in the well-ordered
society. The conception of practical reason whiaesppposes the Kantian
interpretation fails to fulfil the condition of gerality, let alone the assumption that
further presupposes the assumption of priority betwtwo highest-order interests.
When too many controversial assumptions are it the conception of practical
reason, this greatly undermines the possibility #tdual people would identify with

the hypothetical contractors.
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6.5 Conclusion

The purpose of this chapter is two-fold. The fpatpose is to show the first attempt
of Rawls to construct a hybrid contractarian modielthe previous two chapters, |
showed that both Hobbesian and Kantian contraciara fail to satisfy the
condition of priority because they overlook onetloé aspects of practical reason.
Only hybrid contractarianism can avoid their weashbecause it adopts a dualistic
conception of practical reason. By showing the coegce of rationality and
reasonableness, the condition of priority can bésfsad. Nevertheless, the
congruence of rationality and reasonableness atsites a new problem for hybrid
contractarianism, and considering this is the ségourpose of this chapter. The
congruence relies heavily on a substantial congef rationality. This conception
Is more substantial than Rawls himself expectstHercongruence is possible only
when a further assumption of priority is added. Idoer, if the conception of
rationality is so substantial, then it will also behly controversial. Hobbesian
contractarianism can satisfy the condition of galigrbecause its formal conception
of rationality is generally acceptable. But Rawdsnception of rationality is more
substantial, since it presupposes the Kantianprg&ation of human nature. Hence it

faces a bigger difficulty in fulfilling the conddn of generality.

In fact, Rawls also acknowledge this probleniolitical Liberalism A well-ordered
society is characterized by ‘reasonable plurali§thin this society, insofar as people
have freedom of thought and conscience, it is Uist&ato expect that they will all
agree in their religious, philosophical or ethibeliefs!® Given that the Kantian
interpretation of human nature is only one of thetbécal beliefs, actual people may

hold, alternative beliefs and their highest-orageiests may not express their nature

103 Rawls (1993: 3-4).
104 Rawls (1993: 54-55).
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as free, equal and moral beings. So it is ‘unreeliso expect that the Kantian
interpretation would be widely accepted by actusdme’®® This is why Rawls no
longer appeals to this interpretation when he talksut the rational good of justice

as fairness in his later writing®

However, dropping the Kantian interpretation woucléate other negative effects.
Without the Kantian interpretation of human natiRewls can depend only on the
Aristotelian Principle, arguing that justiceasggoodbecause it helps us to realize our
two moral powers and that human beings can always gnjoyment from realized
capacities’’ But now the two moral powers are orthyo of the many human
capacities. They are not necessarily more impottaart other human capacities. So
why should people choose the good of justice buttime® other goods which they
could enjoy if they realized other human capacti®awls can at most argue that
acting upon principles of justice can satisfy maar interests, but fails to show why
these particular interests are ‘highest-orderedrasts’. The condition of priority
fails again, for now rationality and reasonablenlesgls to a different conclusion.
Rawls is caught in a dilemma here: if the conceptb rationality incorporates the
Kantian interpretation of human nature, then Rawtsitractarianism fails to satisfy
the condition of generality; but if the conceptioihrationality excludes the Kantian
interpretations of human nature, then Rawls’ catémdanism fails to satisfy the

condition of priority.

Rawls’ strategy is to find the third way, and italso one of his main tasks in his
later writings. InPolitical Liberalism he abandons the Kantian interpretation of

human nature, though he maintains that principfgastice have priority over other

105 Rawls (1993: xvi).
196 Rawls (2001: 200).
197 Rawls (2001: 200-201).

255



Chapter 6 Hybrid Contractarianism (1)

considerations. But now the priority argument lien a freestanding political
conception of free and equal citizens. Rawls ttionargue that, in a more restricted
‘political’ realm, reasonableness can be congrweith rationality, and these two
conceptions of practical reason are still generatigepted. In the next chapter, we

will consider whether or not the strategy of thieddRawls is successful.
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Chapter 7 Hybrid Contractarianism (2): the later Rawls

7.1 Introduction

As a hybrid contractarian, Rawls adopts a dual epticn of practical reason and
argues that principles of justice as fairness amgified from both rational and

reasonable perspectives. Embracing principles siicl represents a way of treating
others reasonably, as well as a way of realizing'sorhighest-order interests
rationally. Through embracing principles of justigeactical reason can be unified,
since rationality can be congruent with reasonassnHowever, this congruence
between rationality and reasonableness presupp@sssgbstantial conception of
rationality, which assumes that the realizatiortvad moral powers is the highest-
order interest of everyone. This substantial coticepof rationality is highly

controversial and seriously threatens the generatemability of hybrid

contractarianism even in a well-ordered society.

Rawls recognizes this problem and acknowledgePRadilitical Liberalism that his
original account of the congruence between ratitnaind reasonableness ‘is not
consistent with A Theory of Justijeas a whole™ The reason is that, given that
freedom of thought and conscience are guarantessonable pluralism would
occur? Citizens would develop ‘a diversity of opposinglamreconcilable religious,
philosophical and moral doctrineblt is a natural result of the exercise of human
reason within the framework of the liberal demacraociety. ‘No one of these

doctrines is affirmed by citizens generalfyHence, the Kantian comprehensive

! Rawls (1993: xviii).
2 Rawls (1993: 36).
% Rawls (1993: 3-4).
4 Rawls (1993: xviii) and Rawls (2001: 187).
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doctrine, which is only one of these many comprehendoctrines, is unlikely to be
generally accepted unless the government uses sHipee measures. Rawls’
conception of rationality, which relies heavily thre Kantian interpretation of human

nature, must be revised.

However, Rawls does not give up the ambition ofvjprg the congruence between
rationality and reasonableness, and now takes éh eviore seriousl§.His later
writings are mainly concerned with this questiomwHto maintain the congruence
between rationality and reasonableness withouinglgn a controversial conception
of practical reason? The strategy of the later Rawlto define several ‘political
conceptions’, which represent a specific contexamblying principles of rationality
and reasonablene$dRationality and reasonableness can be congruetht eech
other in this particular context. He no longer asss that people are by nature free
and equal and principles of justice are the moiicave way to realize human
nature. Rather, he argues that these politicaleqaiuns, which are the ground of the
congruence argument, are only freestanding cormeptivhich are compatible with a
wide range of reasonable comprehensive doctrinass principles of justice, which
are justified by these political conceptions, beeothe focus of an overlapping
consensus in a reasonably pluralistic society. Beimstead of arguing that justice as
fairness represents a fundamental human good,atke Rawls rather chooses to

emphasize the ‘freestanding’ character of politaaiceptions.

The purpose of this chapter is to discuss whetheobthis new strategy can rescue
Rawls’ hybrid contractarianism. First | will brigfldiscuss the changes made by the

later Rawls. Then | will show that, although théetaRawls gives up the Kantian

® Rawls (1993: 37).
® Klosko (1994: 1886-1888).
" Rawls (1993: 107).
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interpretation, the political conceptions are diithhly controversial even in a well-
ordered society. Although Rawls believes that eit& in the well-ordered society
would generally accept political conceptions, Iwdhat, with the free exercise of
human reason, citizens would also be likely to toesthe idea that political
conceptions should be tlsele basis of the justification of political principleéfter
that | will examine several possible defences figawls and conclude by showing
that the later Rawls still cannot avoid a dilemneaneen generality and priority. The
scope of his contract is actually much more limitedn Rawls himself anticipates.
Although Rawls’ hybrid contractarianism can satisifig condition of priority, the

cost of doing so is the failure to fulfil the cotidn of generality.

7.2  The revision of hybrid contractarianism: overlapping consensus

It is commonly accepted that Rawls makes a ‘palittarn’ in his later writings. He
tries to get rid of the Kantian comprehensive doetmpresupposed in his earlier
writings and emphasizes that his contractarianrtheoin fact based on political
conceptions that are widely shared among membershefliberal democratic
societies. Although members have different reasenabmprehensive doctrines,
they still share certain political conceptions where used for the common ground
of public justification. The stability of a well-dered society is guaranteed by this
‘overlapping consensus’. In this section, | willsdiss how this ‘political turn’

affects the contractarian theory of the later Rawls

7.2.1 The change of hypothetical contractors: scope and ativation

In general, the contractarian theory of the latawwR has changed in two aspects;
one concerning the scope of contract and the atbecerning the motivation of

contractors. First, he acknowledges that justicefarmess is a set of political
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principles only for liberal democratic societiesec8ndly, the motivations of
contractors are now based on some political cormept particularly the political
conception of free and equal citizenship, whicwidely shared among members of
liberal democratic societies. | will illustrate #®etwo changes in turn in this section.

The scope of contractors

In A Theory of JusticeRawls is ambitious in proposing that principlégustice can
hold for all human beings. Since two moral capesitire the general characteristics
of human beings, principles of justice should bk @b be applied in all societies.
However, inPolitical Liberalism Rawls gives up this ambition and argues that
principles of justice can only be justifiably enfed in liberal democratic societi®s.

It does not mean that Rawls no longer thinks thatige as fairness is a universal
value and every society in the world ought to stris become a liberal democratic
society? However, he acknowledges that justice as fairmessupposes a public

political culture which does not exist in non-liaedemocratic societies.

As we saw in the last chapter, justice as fairmessised on a conception of free and
equal persons who possess two moral capacitiesIsRaitially thought that this
conception represents timature of human beings, but then he recognized that the
interpretation of human nature is a controversialieé and that everyone would have

their own answer after rational deliberation. Nibjpaople understand themselves in

8 While some philosophers interpret that Rawls kntlie application of his principles within liberal
democratic societies, some argue that Rawls daeglgmibthe application of his principles but singpl
take the public political culture of such societéssthe place to draw the fundamental ideas fdicpis
as fairness. | cannot compare these two interpoetain detail here. Moreover, which one is more
correct is not a very important question since,netlee later interpretation is more correct, my
argument would not be affected. For an examplenefdarlier interpretation, see Buchanan (2000:
80).

® According to Freeman, Rawls did not give up tlimprehensive doctrine throughout his entire life.
See Freeman (2007c: 327).
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this Kantian way. Therefore, in his later writing?awls gives up the claim that
people are by nature free and equal persons. Rdibesrgues that members of a
liberal democratic society share several politoahceptions, such as ‘the idea of
citizens as free and equal persons’ and ‘the ii@anell-ordered society as a society
effectively regulated by a political conception joktice’.’° Rawls believes that,
provided that a person grew up under the publidtipal culture of a liberal
democratic society, he would acquire these politenceptions. These political
conceptions represent a common perspective sharetheb members of liberal
democratic society.

However, those who live in non-liberal-democraticisty have a different public
political culture, hence they might share differeabceptions of the person as well.
Because of this difference, political conceptiorsymot be generally acceptable in
these kinds of society. In light of the relationsbietween conceptions of the person
and public political culture, the later Rawls reo@gs that his social contract has a
limited scope and would only be generally acceptesiocieties in which a specific

kind of public political culture exists.

The motivation of contractors

After limiting the scope of the contract within iddral democratic society, Rawls
argues that the political conceptions representy @ practical reasoning publicly
shared among the members in this kind of societye Ppurpose of Rawls’

hypothetical contract is to discuss what principlesuld be agreed insofar as all

people reason in this particular way. The hypotaétcontractors have two moral

9 Rawls (1993: 14).
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capacities: the capacity for a conception of thedgand the capacity for a sense of

justice, which correspond to the two aspects oftjmal reason respectively.

For the sense of justice, Rawls does not make aapge of definition but only
emphasizes that this desire is compatible withedsffit views of human nature. The
sense of justice is ‘the capacity to understandapply, and to act from the public
conception of justice which characterizes the faims of social cooperation?.
According to Rawls, this is the desire to embrategples which would be selected
in the Original Position, since the situation reyar@s the agreement that would be
made when all parties were fairly situatedAlfheory of Justicghe sense of justice
seems to require people to consider one another dred equal persons. This
assumption guarantees everyone’s equal moral statimvever, this metaphysical
assumption of human nature disappear$afitical Liberalism now the sense of
justice requires people to take everyone as freleegnal only in a political sense. It
is as if they play the roles of free and equal @ess They can have different views of
human nature, but in the political domain they hewvact as free and equal citizens
and respect one another as such. Being a freecquad @tizen is only ‘acting a part
in a play, say of Macbeth and Lady Macbéth'.

For the conception of the good, Rawls also giveghgview that the desires to
realize the two moral capacities are the ‘highedep interests. InA Theory of
Justice because of the Kantian interpretation of humaturea the two moral
capacities characterize the fundamental naturaiofam beings, so realizing them is
to the highest intrinsic good of everyone. HowewerPolitical Liberalism Rawls

merely defines the capacity for a conception ofgbed as ‘the capacity to form, to

1 Rawls (1993: 52).
12 Rawls (1993: 19).
¥ Rawls (1999a: 441-443).
“ Rawls (1993: 27).
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revise, and rationally to pursue a conception &f'®mational advantage or godd'.
Free and equal citizens could form different cotiogg of the good, given that these
conceptions were formed in light of formal prineiglof rational choic® In these
conceptions of the good, the desires to realizetiee moral capacities are not
necessarily the highest-order interests. In factis later writings, Rawls changes
the name of these desires to ‘higher-order’ intsres ‘fundamental’ interests, but
not ‘highest-order’ interests.This is not only a change in name, but also reprss

a change in the status of these desires. TheRatets acknowledges that some free
and equal citizens might take the realization ob tmoral capacities as only
instrumentally good® They might not, as the earlier Rawls expecteck this as the
highest intrinsic good in their life. But still, ése interests are fundamental since
people could only take part in social cooperatidterathey realize these two

capacities.

In short, except for some minor differences, tharabteristics of free and equal
citizens are highly similar to those of free andiagpersons in the earlier Rawls’

writings. The sense of justice no longer presuppaseKantian interpretation of

human nature, whereas the conception of the goddnger presupposes that people
have the highest-order interests in realizing the tnoral powers. However, one

should not easily overlook these minor differenCese presuppositions that Rawls
gives up belong to the Kantian comprehensive dogtrivhich is controversial even

in the liberal democratic societies.

> Rawls (1993: 19).
16 Rawls (1993: 176n. 3).
" For the former change, see Rawls (1993: 74, 78, 108); for the later change, see Rawls (2001:
104-106).
'8 Rawls (2001: 104) and Freeman (2003: 307).
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7.2.2 Hybrid contractarianism and the condition of priori ty

Despite minor differences, free and equal citizensild also choose principles of
justice as fairness, as would free and equal psrd&ut can these principles fulfil the
conditions of priority and generality? | will disssihow they satisfy the condition of

priority in this section.

Similar to the earlier Rawls, the later Rawls achgthe condition of priority by
showing the congruence between rationality andoredsdeness. However, Rawls
does not intend to prove this congruence in alltexs?® Rather, he aims only to
show that rationality and reasonableness are cengmith each other in a particular

context characterized by political conceptions Resvls argues,

Just as the principles of logic, inference, andgjudnt would not be used were there no
persons who could think, infer, and judge, the @ples of practical reason are expressed in
the thought and judgment of reasonable and ratiper@ons and applied by them in their social
and political practice. Those principles do notlgghemselves, but are used by us in forming
our intentions and actions, and plans and decisionsur relations with other persons. This
being so, we may call the conception of society pason ‘conceptions of practical reason’:
they characterize the agents who reason and thegifgthe context for the problems and

questions to which principle of practical reasoplgg’

Hence, political conceptions represent the contexivhich the rules that govern
practical reason apply. Rationality and reasonasgrmave different implications in
different contexts. For example, the rational chaita religious context is different

from a rational choice in a family context. As atl@dic, the most rational choice is

19 Rawls acknowledges that this point is not disctis$early inA Theory of JusticeSee Rawls
(2001: 186).
% Rawls (1993: 107).
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to seek for salvation; as a father, the most ratiehoice is to protect your family
members and give them a good life. Rawls limitsamsbition and merely consider
what principles of justice would be rationally arehsonably justifiedn the context
characterized by political conceptianghis context is about the use of coercive
power in the basic structure; people are charae@riby certain features and
relationships in this domain. For example, in toatext, a person ‘is seen as a free
and equal citizen, the political person of a moddmocracy with the political rights
and duties of citizenship, and standing in a pmlltirelation with other citizend.

All citizens understand that the basic structurespsses political power, which is

‘always coercive power backed by the state’s maafifor enforcing its laws®

Rawls then discusses which principles would benaily and reasonably agreed and
become an overlapping consensus insofar as all lgpeadopt this common
perspective, and he uses the hypothetical contacthe heuristic device. By
identifying themselves as free and equal citizewsyal people should understand
that they have reasons to honour principles ofgesis have an overriding authority
in the political domain, no matter what attitudeople have to principles of justice
in other domainé® Since his argument for priority is similar to taggument that he
used in his earlier writings, | will only brieflyigstuss it here. The later Rawls
continues to adopt a dual conception of practieakon and thus defines free and
equal citizens as having two moral capacities. Bydy@ng the choices of these
citizens, actual people can know why principlesustice are both rationally and

reasonably justified.

22 Rawls (2001: 182).
23 Rawls (2001: 182)
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From the reasonable perspective, principles ofgesepresent principles that could
be publicly justified to each citizen. The latervi®a continues to use the Original
Position to explain the reasonable justifiabilifypoinciples of justice. In the Original
Position, the influence of arbitrary contingencigere excluded and each of the
parties was treated fairly, so principles chosethia situation would be principles
that specify fair terms of social cooperation. ABARs argues, these principles form
‘a basis of mutual respect’ and reasonable citiz&he desire a relationship of
mutual respect, should be motivated to embrace .fMéwhen they believe that
institutions or social practices are just, or f@s specified, say, by principles they
would themselves, when fairly represented, be pegpato propose or to
acknowledge), citizens are ready and willing totlleir part in those arrangements

provided they have sufficient assurance that otvélslso do theirs®

From the rational perspective, principles of justare justified also because they can
protect fundamental interests that are highly @by free and equal citizens.
Although Rawls no longer proposes that the inter@strealizing the two moral
powers are the highest-order interest, these stesee still fundamentally important
with respect to participating in social cooperatibtence, from the perspective of
free and equal citizens, everyone should chooseiptes of justice because these

principles can guarantee that these fundameneiesiis are adequately satisfied.

Hence, in the political domain, free and equalzenis have reason to endorse
principles of justice as fairness from both raticswad reasonable perspectives. As |
discussed in the last chapter, the key to satigfyire condition of priority is to
incorporate both rationality and reasonableness the conception of practical

reason. Since Rawls preserves the dual concepftignactical reason in his latter

4 Rawls (1993: 303).
%5 Rawls (2001: 196).
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writings, his latter contractarian theory still pesses the virtue of fulfilling the
condition of priority. Insofar as there are no ethspects of practical reason except
rationality and reasonableness, free and equakaoti can be seen as fully modelling
the practical reasoning of actual people in thatipal context. Given that actual
people conceive of themselves as free and equatmdt in the political context and
principles of justice are both rationally and ressuay justified to free and equal

citizens, actual people have no reason to objettte®e principles.

7.2.3 Hybrid contractarianism and the condition of generdity

Rawls believes that, by making the ‘political tyriiis contractarian theory can
satisfy the condition of priority without sacrifiig the condition of generality. After
showing that rationality and reasonableness aregrocent in the context
characterized by political conceptions, Rawls fertlshows that these political
conceptions are generally acceptable. Compared Withbesian and Kantian
contractarianism, Rawls’ assumption is much lessegd since he aims only to
provide a social contract for liberal democraticisty. However, Rawls argues that
actual people in the liberal democratic society gererally willing to deliberate in
terms of political conceptions. Rawls gives twosma to explain the general

acceptance of these political conceptions.

First, political conceptions are implicit in thelpic political culture of the liberal

democratic society, thus actual people who liveeurttiis culture are all familiar

with them. Although people belong to different asabons and families and have
different comprehensive doctrines, they all acqthese conceptions from the public
culture. These political conceptions act as a shapproach to engaging in practical
reasoning in public discussion. No matter what cahensive doctrines people
have, they are all able to use these conceptiotisea®asic units of thought’ in the
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political domair?® As Rawls argues, the public political culturétie shared fund

of implicitly recognized basic ideas and principl&s

The public culture comprises the political insiibuis of a constitutional regime and the public
traditions of their interpretation (including thoseé judiciary), as well as historical texts and
documents that are common knowledge...In a democsat@ety there is a tradition of
democratic thought, the content of which is at idamiliar and intelligible to the educated
common sense of citizens generally. Society’s niagtitutions, and their accepted forms of

interpretation, are seen as a fund of implicitlgrsitl ideas and principlés.

Secondly, these political conceptions are freestgnd that they are compatible
with a wide range of comprehensive doctrines. Famengness means that a
conception does not presuppose any comprehensieirindo Comprehensive
doctrines, such as utilitarianism and the Kantiantbat the earlier Rawls adopted,
are doctrines that include ‘concepts of what isvalue in life and gives life its
meaning’?® ‘It covers the major religious, philosophical, andral aspects of human
life in a more or less consistent and coherent m@nfl In contrast to these
comprehensive doctrines, a political conceptiorong ‘that formulates its values
independent of non-political values and of any #jmerelationship to them®! The
political conceptions merely represent a particapproach of practical reasoning
and this approach is not derived from any speciitprehensive doctrines. They are

‘presented as freestanding and expounded apart, foorwithout reference to, any

%6 Rawls (1993: 18n. 20).
" Rawls (1993: 8).
8 Rawls (1993: 14).
29 Rawls (1993: 13).
%0 Rawls (1993: 59).
31 Rawls (1989b: 483).
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wide background®? Because of their independence, most of the corepeite

doctrines are compatible with these ideas. Rawilesyr

A distinguishing feature of a political conceptiethat it is presented as freestanding and
expounded apart from, or without reference to, sungh wider background. To use a current
phase, the political conception is a module, aergsd constituent part, that fits into and can
be supported by various reasonable comprehensietritgzs that endure in the society

regulated by it

Moreover, Rawls reminds us that most of the comgmsive doctrines are nbilly
comprehensive. They usually have ‘a certain looss€iéBecause of this looseness,
there are many ways for the freestanding polita@iceptions ‘to cohere loosely
with those (partially) comprehensive views'People would accommodate these
political conceptions into their comprehensive doess in different ways. Taking the
political conception of free and equal citizens as example, religious
comprehensive doctrines would accept this politmatception of person because
principles of justice derived from this politicabreception can ‘lead to a principle of
toleration and underwrite the fundamental libertés constitutional regimé® This
political conception of the person can also bewaerifrom the ideal of autonomy in
Kantian and Millian comprehensive liberal doctrfilthough the approaches of
justification are different, all citizens can finckasons to accept the political

conception of the person from their own comprehendbctrines.

%2 Rawls (1993: 12)
% Rawls (1993: 12).
% Rawls (1993: 159) and Rawls (2001: 197-198).
% Rawls (1993: 160).
% Rawls (1993: 145).
3" Rawls (1993: xliv-xlv, 200).
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In conclusion, the contractarian theory based ditigad conceptions overcomes the
problem of generality that troubled the earlier RavAccording to the later Rawls,
the earlier version of justice as fairness is ao$girinciples that could not hope to
order society without oppressive state acffb8o he emphasizes that his assumption
in his later theory is ‘political’ but not ‘comprehsive’. The political conceptions are
generally accepted for two reasons. First, theylasant ideas implicit in the public
culture that everyone has a chance to acquire. n88cothey are freestanding
conceptions that would not conflict with most oé ttomprehensive doctrines. Thus,
principles of justice justified by these concepsiocan act as the focus of an
overlapping consensus among free and equal citizZg&he have conflicting
comprehensive doctrines. Rawls is confident theditiqgal conceptions can be ‘an
open and public basis of justification for citizeasfree and equal’ within the liberal
democratic society® At least in a liberal democratic society, justias fairness
represents a social contract which can satisfy bwghcondition of priority and the

condition of generality.

7.3  The problem of generality revisited

The ‘political’ turn seems to help Rawls’ hybrid ntoactarianism justify political
principles which are both general and overridingwi® no longer presupposes the
Kantian comprehensive doctrine and argues thatoras as citizens live in a just
society, the freestanding, non-comprehensive palitonceptions can be easily built
into their comprehensive doctrines. However, | widike to argue that Rawils is still
too optimistic about the general acceptability ofitcal conceptions. Rawls expects
that all citizens will use political conceptions th& only approach to engaging in

practical reasoning in the political domain, bigelieve that, even in a well-ordered

% Rawls (1993: xvi, 37).
% Rawls (1993: 115).
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society, citizens are still ambivalent about thke ribhat political conceptions should
play in practical reasoning. Only a limited numbeécitizens will embrace principles

of justice wholeheartedly as Rawls describes.

7.3.1 The limit of scope: from the world to liberal democatic societies

Strictly speaking, the later Rawls’ social contréails to fulfil the condition of
generality since its assumptions could, at bestgéeerally acceptable only to
members of liberal democratic society. Rawls bitesbullet and acknowledges that
his conception of practical reason cannot be usallr accepted. In this sense,
Rawls’ contractarianism is less general than Holklbesand Kantian
contractarianism. Hobbesian and Kantian contraatarexpect their conceptions of
practical reason can be applied to all human beirgggrdless of their culture and
society. Given that one is a human being, one ie &b assess rationality or
reasonableness. However, Rawls believes that Hiscpbconception of free and
equal citizen represents a specific way of applyatgpnality and reasonableness in a
certain context’ This specific way of reasoning can be acquired dyl living in a
liberal culture. For example, if some people are members of liberal democratic
society, then they might simply have no interestrationally realizing their two

moral capacities.

Because of its limited applicability, Rawls’ hybr@bntractarianism becomes less
appealing. It loses one of the virtues of contraatesm. In Chapter 2, | showed that
one of the virtues of contractarianism is thatah gustify the authority of political
principles even in a highly diversified society. #Wodern society is usually

characterized by a plurality of perspectives ontigal arrangements. It is unlike the

40 Rawls (1993: 107-109).
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kind of small, consolidated community which hasuastantial political consensus.
Different people have different views and thesengienevitably conflict with one

another. Thus contractarians rely on some uncoatstsd conceptions of practical
reason, such as the instrumental conception obnality adopted by Hobbesian
contractarianism, to derive political principlesiathare substantial but still publicly

justified.

However, the later Rawls’ contractarianism can ppliad only in a society that

already has an antecedent agreement on severatgdaionceptions. The conception
of justice as fairness is a contingent, overlapptogsensus among people with
varying views. This undermines the significancéagbrid contractarianism, since its
justification is directed to a specific group ofopée but not, like Hobbesian and
Kantian contractarianism, directed to an indefigitarge circle. It must presuppose
an antecedent agreement and only people who dnésiagreement are the audience
for justification. This means that Rawls’ contracaism is helpless in a highly

pluralistic society.

One might argue that even though Rawls’ contraatésm can be applied only in a
specific kind of society, it is already an impressiachievement in political
philosophy** In fact, apart from Rawls, it is not uncommon fitwilosophers to think
that the demands of rationality and reasonablecas®nly be compatible with each
other under certain social conditions. For examplegmas Nagel, who also cares
about this conflict (in his terminology, this isetltlash between morality and good
life), argues that one of the possible approachesoid this conflict is to live under
proper political institutions. ‘An important, pegpg the most important task of

political thought and action is to arrange the @wab that everyone can live a good

“1 Burton Dreben holds this point. See Dreben (26@3:329).
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life without doing wrong, injuring others, benefij unfairly from their misfortune,
and so forth*? Similarly, Samuel Scheffler also argues that adgsociety shapes
the psychological structure of citizens, so thazens can avoid the conflict between
rationality and reasonableness. Proper socialtiitns ‘nurture the psychological
bases of effective moral motivation’ and ‘reduce tlegree and frequency of conflict
between moral requirements and the interest ofaient’®® The conflict between
rationality and reasonableness is so deep thaeihs most philosophers would agree
that it can only be avoided in a particular kind sufciety. Therefore, it is too
demanding to think that Rawls’ contractarianismutidoe generally acceptable in
all societies. Given the difficulty in reconcilingtionality and reasonableness, we
should appreciate Rawls’ accomplishment since heodstrates that, at least in a
liberal democratic society, justice as fairnessesents a social agreement that is

both rationally and reasonably justified.

7.3.2 The limit of scope: from real liberal democratic s@ieties to ideal well-

order society

We can take a more sympathetic view of Rawls’ mitogand understand that Rawls’
social contract is limited only within the liberdémocratic societies. Yet, | believe
that Rawls is still too optimistic about the geheexceptability of political

conceptions. The congruence between rationality r@donableness depends on
freestanding political conceptions, which represanspecific, political way of

engaging in practical reasonifi§.By deliberating in terms of these political
conceptions, rationality and reasonableness caredmnciled and the condition of

priority can be fulfilled. Rawls then expects thaifical conceptions to be generally

2 Nagel (1986: 206).
43 Scheffler (1992: 139).
44 Rawls (1999c: 87).
273



Chapter 7 Hybrid Contractarianism (2)

acceptable to citizens and to act as a common dréampublic justification. Rawls
is no doubt correct that these political concepgiane more easily acceptable after
being detached from the Kantian comprehensive wectHowever, these political
conceptions are still too exclusionary to be th&saf overlapping consensus among

comprehensive doctrines in the liberal democrataiety.

For example, some comprehensive religious doctrisesh as the modern Roman
Catholic doctrine, are clearly incompatible withesle political conceptions. This
Catholic Church is in fact the largest church i thnited State® The population
that believes this comprehensive doctrine is 1&fgde Catholic doctrine and the
Rawlsian political conceptions have irresolvablasimological disagreements;
Rawls presupposes that free and equal citizenacabpt the burdens of judgment.
They should accept the fact that all people woutdwer some fundamental
guestions, such as questions of religion or trdifferently. Since they use their
power of reason in different ways because of tlifeiexperience, they should arrive
at different conclusions. The ultimate answers aleligion and truth are hard to
think through even under the best circumstancesveder, the Roman Catholic
doctrine obviously has a different understandingr R religious doctrine—as a
purportedly authoritative guide to moral requiretsenand/or salvation—
characteristically presents itself as universaltgessible to clear minds and open
hearts*” It believes that, given that people could reasomectly, they should find
that the Catholic doctrine is true. ‘Heresy andidelity are due to worldly
temptation, demonic intervention, divine predestora and so on”® From this
example, we can see that even though Rawls belibatghe political conceptions

are freestanding enough, they would still conflith some comprehensive religious

5 Wenar (1995: 81n. 16).
“6 Klosko (2009: 30). For an elaboration of this poiee Klosko (2000: 150-182).
4" Wenar (1995: 66).
8 \Wenar (1995: 66).
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doctrines that are prevalent in the liberal demicsociety. As George Klosko says,
Rawls’ description of liberal democratic societyabgfies the reality too much, since
the existing liberal democratic societies are ict fanstable and full of conflicfs.

This is also why Joseph Raz comments that ‘Rawlster seems barren in pluralistic

societies...The degree of existing diversity is jostgreat™°

One might defend Rawls by arguing that the assumpif the burdens of judgment
is merely a dispensable element in the politicahceptions, and one that is
incompatible with these comprehensive religioustiiioes. The problem can be
avoided by excluding the burdens of judgment fréwa political conceptions-But
another more plausible response would be that Raatgractarianism should not be
misunderstood as arguing for political principlekiet ‘can be justifiable to all (or
most) actual citizens in liberal democracies, etrese people who do not accept
certain basic liberal norm&.Rather, the aim of Rawls is to understand howtipali
principles ‘can be publicly justified to the corigéncy of an ideal liberal democratic

society’>® Since Rawls’ social contract is an ideal thedrjs uinfair to criticize it by

9 Klosko (1994: 1896).
¥ Raz (1990: 425). Nevertheless, in this articlez Beems to overlook the fact that Rawls is actually
proving that justice is fairness could receive liypothetical consent from rational and reasonable
citizens who already share political conceptiond,not proving that it could receive actual consent
citizens in the wider world.
*1 This is the point suggested by Leif Wenar. See &Wéh995: 76-78). In fact, from our previous
analysis of Scanlon, we can also see that the jppesition of the burdens of judgements is
unnecessary in the conception of reasonableneasiddis conception of reasonableness, which is
the conception of practical reason that can fulfé condition of generality, only presupposes that
people have a willingness to behave in a way wihighld be justified to one another. Adding the
epistemological presupposition of the burdens d§juent to the conception of reasonableness would
only undermine the general acceptability of thisaaption.
2 Quong (2011: 5).
*3 Quong (2011: 6). Jonathan Quong also offers a cememsive discussion to explain why we should
not understand the later Rawls’ contractarianismalififal Liberalism) as a theory that aims at
providing justification ‘to the diverse constitugnof persons that currently inhabit modern liberal
societies.” See Quong (2011: 137-160).
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the unreasonable doctrines existing in the realdv8iMaybe it is true that, as some
theorists suggest, because of the realistic palifimits, we can at most expect a
modus vivendi® However, the task of Rawls to show that if actp@bple lived in

the perfect, ideal, well-ordered society preserttgdRawls, then they would be
possible to share political conceptions and attaigocial contract that could be
rationally and reasonably justified. Those critidso argue that political liberalism is
inapplicable to the existing diversified world niglerstand the real ambition of

Rawls.

7.3.3 Weakly just citizens and strongly just citizens

Although Rawls limits the scope of his social cantrto the well-ordered society, |
will argue in this section that such an ideal socicumstance is unsustainable and
political liberalism would eventually fail to be Iplicly justified. First we have to
understand the features of this ideal society. Atiog to Rawls, a well-order
society is, ‘first...a society in which everyone guise and knows that everyone else
accepts, the very same principles of justice; aecbisd, its basic structure...is
publicly known, or with good reasons believed, atisy these principles. And third,
its citizens have a normally effective sense ofigesand so they generally comply
with society’s basic institutions, which they redjams just.”® Because of these
special characteristics, the pluralism in this idezciety is ‘reasonable pluralism’,
but not the normal pluralism that is commonly seethe existing world. Pluralism

is ‘simply a variety of doctrines and views, as anght expect from people’s

> Rawls (1993: 55). However, this interpretation gjagainst some theorists’ observation. For
example, Adam Swift and Stephen Mulhall believet tie burden of judgments is a sociological
observation but not philosophical claim. See Mulhat Swift (1996: 224).

%> Dauenhauer (2000: 213-219).

* Rawls (1993: 35).
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various interests and their tendency to focus aromapoints of view”’ Reasonable

pluralism is different from this, in that it is foed by ‘a diversity of reasonable
comprehensive doctrine¥ Although citizens still hold doctrines which aréferent

from one another, their doctrines are compatibléhvgolitical conceptions and
citizens have a shared commitment to give politmahceptions priority in their

practical reasoning.

The well-ordered society is no doubt an idealizedception which does not refer to
any society in the real world. Given such an idsadiety, what kind of political
principles would be publicly justified? What soca@ntract could be formed among
citizens in the well-order society? These are theestjons that Rawls’
contractarianism aims at answering. Rawls arguass tlespite the fact that citizens
have different comprehensive doctrines in this etyci principles of justice in
political liberalism would still be rationally amgasonably justified to each citizens.
These principles represent a public social conttadtcould be legitimately imposed
in this society. Hence, political liberalism doest mspire to justify principles of
justice to actual people in the real would. Rathbe group to which it offers
justification is the hypothetical citizens in theswordered society, who already
share the political conceptions and respect theth@sommon ground of public

justification>®

" Rawls (1993: 36).

%8 Rawls (1993: 36).

% This is what Jonathan Quong calls ‘internal cotioepof political liberalism’. Quong argues that
political liberalism should not be understood asexternal conception’. It does not aim at showing
that a liberal conception of justice can be justifio non-liberal citizens who exist in the actiizdral
democratic societies and do not accept certaincbiéseral norms. Rather, the aim of political
liberalism is to ‘understand what kind of argumeiftany, citizensalready committedo certain basic
liberal norms can legitimately offer to one anothéQuong 2011: 5) It is an internal conception
because it only shows that the political conceptibfustice is internally consistent with reasomabl
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However, it does not mean that political liberalimmmerely a hypothetical contract
irrelevant to the real world. Although politicabéralism refers to a hypothetical
contract in an ideal society, it is realisticallggsible (this is why Rawls calls this
ideal society ‘realistic utopia’). Rawls explainsat political liberalism could be
realized given that a specific kind of citizens wasated. Insofar as actual people
were brought up in the well-ordered society, theuld learn to be free and equal
citizens and develop reasonable comprehensive idesft” This possibility is
explained by the reasonable moral psychology. Ratidgsinguishes the whole
process of transformation into three statjeEhe first stage is called ‘the morality of
authority’. Children should be brought up under taee of their parents. Lovingly
cared for and nurtured by their parents, they afe ® acquire new emotions. They
gradually develop a loving attachment to their ptgeand this attachment is
independent of their self-interé$tThe second stage is ‘the morality of association’.
When the children grow up, they inevitably entetoirdifferent associations.
Provided that these associations are just and f¢hew associates ‘live up to their
duties and obligations, [children] would developerfidly feelings toward them,
together with feelings of trust and confident&These feelings for their fellows are
also new feelings independent of people’s selfrgdts. People become free and
equal citizens in the third stage when they comeenabrace ‘the morality of
principle’. They recognize the existence of prihegof justice and ‘understand the
value they secure and the way in which they areeweryone’s advantag&’

Principles of justice make the families and asdmma that they value possible.

pluralism in the well-ordered society. For a de@itliscussion of the internal and external conoapti
of political liberalism, see Quong (2011: 137-159).
%0 Rawls (2001: 195-196).
®1 This three-stage development was first mentiomed iTheory of JusticeAlthough it was rarely
mentioned afterward, Rawls continues to take i @srt of his theory even in his later writingseSe
Rawls (2001: 196).
%2 Rawls (1999a: 406). A similar observation can &ledound in Rousseau (1979: 174).
%3 Rawls (1999a: 411).
% Rawls (1999a: 414).
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Because of this moral development, citizens caddweloped into a specific kind of

moral agent and the well-ordered society is suatd@

Even though citizens can acquire political conaepi through the three-stage
process, | believe that Rawls is too optimistid tilathe citizens in the well-ordered
society will come to hold reasonable comprehensdaxtrines. We should
distinguish two kinds of citizens heneeakly just citizenandstrongly just citizens
For weakly just citizens, their comprehensive daes include political conceptions.
They know how to conceive of themselves and ofetgan this particular ‘political’
way. Political conceptions affect how they lookfa@mselves and their society. But
apart from having political conceptions, their poll vision is also affected by other
non-political conceptions. They think that they acg only free and equal citizens
and society isot only shaped by fair terms of social cooperation. Thedl leave
other political ambitions and they will reject pgadal principles when these
principles overlook some non-political concepti6hStrongly just citizens will not
only accept political conceptions, but also resghetn as the sole ground in the
justification of political principles. The perspe@ of free and equal citizens is the
only perspective that they would use in the public dom#@/hen they think about
what political principles should be justified, theut other considerations in their
comprehensive doctrines aside. In the public donthey consider justification

merely in terms of political conceptions.

Clearly the stability of the overlapping consenthust Rawls expected can only be

maintained by strongly just citizens, since thisdkif citizen generally accepts all

% Some might criticize that the name of weakly joisizen is misleading because if they are only
willing to act in accordance with the principlesjo$tice when this does not conflict with their own
aims, then they are in fact not just. | will dissuhis question in detail in Section 7.3.4. Moreove
am concerned with the question of whether this lofictitizens is possible to emerge in a well-
ordered society, more than the question of whetiese citizens are just.
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the assumptions of justice as fairness and is awalling to endorse justice as
fairness, which is justified by political concepig Only the doctrines held by these

1% Rawls also believes that,

citizens qualify as ‘reasonable comprehensive duegt
given that citizens live in a well-ordered societigey can become strongly just
citizens®’ However, | believe that the ideal circumstances afell-ordered society
can cultivate only weakly just citizens. Hence tbeerlapping consensus is

unsustainable.

Suppose a person was raised in a well-orderedtgotnethis person’s experience of
living with his family and various associations, isdoved and fairly treated by his
family members and fellow associates. His develognie similar to what Rawls
describes. He starts to respect justice as fairmedsacquire the political perspective
of a free and equal citizen. But one day he paasbsokstore and finds Marx’s
Kapital. He immediately becomes a follower of Marx, finglihis theory highly
appealing; a proletarian revolution should be bhdwapout, the bourgeoisie should
be overthrown and private property should be aheti§® He takes a socialist world
to be the most ideal world for it can lead all pedje develop their nature freely in
cooperative production without exploitation. Hengeite apart from the perspective
of the free and equal citizen, he acquires a nditigad vision. It does not mean that
he finds that justice as fairness is unappealirg) alitical conceptions should be
rejected. He is different from the Catholics that discussed before, who do not
accept the political conceptions. Because of hist,phe still values political
conceptions, such as the idea of free and equaties and the idea of fair terms of
social cooperation (supposing that he has sometwaccommodate the conflicts

between these schools). However, he now belieasthiese ideas are only part of

% Rawls (1997: 591-592, 608-609).
" Rawls (2001: 196-197).
% As Freeman argues, justice as fairness is congatiith a property-owning democratic institution.
See Freeman (2007c: 28). See also Rawls (20011838-
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the things that should be considered in justifyagitical principles. As a socialist,
he believes that justice as fairness is inadegsiate citizens living in this society
still cannot avoid the alienation of labour. Fujlstified political principles should
also be justified from a socialist perspective. éetaking political conceptions into

account is inadequate.

This socialist is a kind of weakly just citizen. flct, a socialist case like this is not
uncommon in a well-ordered society. Under the mtode of freedom of expression
and freedom of association, citizens can exerdie& treason in countless ways.
Rawls surely acknowledges the diversity caused Hey ftee exercise of human
reason’® But he also believes that, provided that citizéme in a well-ordered
society, they will become strongly just citizensomwould not be affected by these
non-political values in the public domain. Howevkhelieve that the result of the
free exercise of human reason is more complex Remls suggests and, because of
the free exercise of human reason, we can at nxpsice that people develop into
weakly just citizens in the well-ordered societyvis is correct that, from the love
and fair treatment of family and fellow associateildren would learn political
conceptions and would become free and equal cgizBat they would also get in
touch with different ideas and would develop défer kinds of affective ties with
other people. These ideas and affective ties winfldence their comprehensive
doctrines. All these comprehensive doctrines h&ed town ways of engaging in
practical reasoning in the political domain, andsih ways may not necessarily be
compatible with justice as fairness. As Kukathaguas, insofar as a liberal
government guarantees that people can exercise fibason freely, non-liberal

citizens inevitably emerge.

%9 Rawls (1993: 37).
281



Chapter 7 Hybrid Contractarianism (2)

Liberal political systems...accept within the polgigople who would like to see that political
system abandoned: anarchists, religious fundamsistatommunists, ethnic nationalists, and
fascists among others. In liberal societies suapleeare free not only to hold to such views
but also to proselytize: to argue against democaa/free speech, to discourage people from
voting, to run for office on an anti-liberal ticketith the endorsement of an anti-liberal party,

and even to write and publish books excoriatingrktism?°

Hence, the three stage moral development only msplaow these political
conceptions are built into the doctrines, but does explain why these political
conceptions can have a special status in theigatdn of political principles. The
citizens in a well-ordered society should have ntbhesn one approach for engaging
in practical reasoning in the political domainp#litical conceptions only represent
one of these approaches, why must citizens takeagtpproach as the only approach

in the justification of political principles?

In fact, this problem is more obvious when otherspectives of understanding
politics are closely related to some fundamentammiment in citizens’
comprehensive doctrine. Rawls thinks that a congmsive doctrine determines
‘what is of value in human life and ideals of perabcharacter’’ These values and
ideals give meaning to the lives of citizens. #gh values and ideals imply certain
approaches of engaging in practical reasoningarptilitical domain, giving up these
approaches means that they have to betray thedafoantal commitments. So why
should citizens give up these approaches and dalden terms of political
conceptions only? Taking the socialist as an example again: givet ke firmly

believes that some of his fellow members of socety being exploited and the

0 Kukathas (2001: 328).

" Rawls (1993: 13).

2|n fact, Rawls also acknowledges that in a religicomprehensive doctrine, transcendental values
such as salvation and eternal life are superioth& political conceptions. But if this doctrine is
reasonable, then the political conceptions shdiilldbs able to override these transcendental ilig
values. However, Rawls does not exphaimyit is possible. See Rawls (1997: 609).
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current state is an instrument of class dominataom, his ultimate goal in life is to
liberate his fellows from the government controlleg the capitalists, he has no
reason to leave all these thoughts aside whenimhlestabout what political principles
are justified.

This shows the limit of Rawls’ reasonable moralgtmjogy. Although children can
develop into citizens who believe political congeps, they may not accept that
these conceptions are the sole considerations gldhie justification of political
principles even they were brought up in the wetleved society, since they may
acquire other perspectives of understanding psldid treat political conceptions in
different ways. There is no reason to believe pgaaental love and the fair treatment
of associations has a larger effect on the livecitZens than other influences.
Citizens are possibly more affected by other infkes and may develop
comprehensive doctrines that do not take politeaiceptions as the only way of
justifying political principles. Although Rawls regnizes the diversity caused by the
free exercise of human reason, he still underestsna. Rawls’ description of a
reasonable moral psychology is not incorrect, thaitigs, in the endpnly one of the
possibleways in which citizens might develop in the welttered society.

7.3.4 The tension between freestandingness and overridingss

Rawls might respond that the idea of a weakly giSten is misleading because
when a citizen accepts a political conception withiaking it as the sole ground of
public justification at the same time, then he rgust. The respect for political
conceptions is related to the reasonable capatiyfi@e and equal citizeéfi.One of

the political conceptions that citizens learn ie ttourse of their moral development

3 Rawls (1993: 226).
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is the political conception of free and equal eitig. After the three-stage process of
moral development, citizens should be able to deecef themselves as free and
equal citizens who are both rational and reasondblthey are reasonable, they
should understand the burdens of judgment andpbigical principles should be
publicly justified to each person. They would nebgose principles which allow
using political power to apply certain religioustyue or philosophically true
policies’* On the other hand, political conceptions are thé/ shared common
ground among citizens in the well-ordered soci@&y. if citizens want to justify
political principles in a publicly acceptable wathen they can only use political
conceptions and would need to put other ideas fitweir comprehensive doctrines
aside. That is why political conceptions and thgyda respect these conceptions are

inseparable.

However, justifying this duty by invoking politicaionceptions simply begs the
question. The problem is that other ideas and galoecitizens’ comprehensive
doctrines can also generate similar duties. Thesasi and values can also justify a
duty that citizens should consider other non-pmditi conceptions during the
justification of political principles and should tngive public justifiability so much
weight. For example, in the socialist's mind, he kalofty obligation to fight for a
socialist utopia, and this commitment generatesatg th spread socialist ideas even
in the public domain. So why should citizens give tduty to respect political
conceptions a special status? Given that politoaiceptions are less crucial than
some non-political conceptions in citizens’ com@m$ive doctrines, citizens have
no reason to give the duty generated by politicaiceptions—but not the duty
generated by these non-political conceptions—aiabstatus. In fact, if the duty to
respect political conceptions comes from politicahceptions themselves, it is hard

to explain why political conceptions, which are eigrsome of the many ideas in

" Rawls (1997: 609).
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citizens’ comprehensive doctrines, can generateitg which can outweigh other

non-political conceptions that conflict with it.

From this we can identify a tension in the defomtiof political conceptions. On the
one hand, Rawls defines political conceptions asstanding, such that they are not
connected with any comprehensive doctrine. Theye hathing to say about some
fundamental philosophical questions in human Kfech as what is truth and what
the meaning of life might be. Although they are aladeas, they do not have any
strong and comprehensive ethical implicatibh®n the other hand, Rawls says that
political conceptions are able to establish a duitych is great enough to outweigh
all the non-political conceptions. No matter homportant these non-political
conceptions are in the lives of citizens, citizehsuld still be strongly just and not

be affected by them (or only affected by them tionéted extent)’®

However, it is unclear how political conceptionshigh are merely freestanding,
intuitive ideas that do not have any strong phitscal and ethical implication, can
create a duty which can outweigh citizens’ fundaralephilosophical and ethical
beliefs. Human beings usually have their own answ@ifundamental philosophical
and ethical questions. These philosophical or athieliefs, though non-political,
provide accounts of meaning in life and affect hbey understand the world. Since
these beliefs are fundamentally important in pespite, people’s actions which are
caused by these beliefs would not be easily affelojeother intuitive or fragmented
beliefs. If people are willing to ignore these pkibphical and ethical beliefs because
of political conceptions, then these political cepitons inevitably must have

something to say about the fundamental philosoplaicd ethical questions. But if

> Rawls (1993: 11).
8 Rawls loosens his duty in his later writings. Eviegitizens can appeal to non-political concepsion
in the public domain, their way must be compatibith political conception. See Rawls (1997: 591-
592).
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the political conceptions are really connected wadrtain liberal comprehensive
doctrines, then they will no longer be as freestamds Rawls presents. Political
conceptions are no longer a relatively simple fraori that can facilitate public
discussion among citizens of diverse backgroundsfaiths. Hence, the assumption
of strongly just citizens requires Rawls to assign political conceptions a
comprehensive role that is incompatible with theeftanding nature of political
conceptions. Justifying the duty to respect pdliticonceptions by political
conceptions themselves merely undermines the deaec®ptability of political

conceptions.

In light of how rare strongly just citizens arepélieve that the scope of Rawls
hybrid contractarianism is much more limited thasw®s imagines. Compared with
the earlier Rawls’ contractarianism, the later Rawdontractarianism is surely
compatible with more comprehensive doctrines. feme@ equal citizens could hold
reasonable comprehensive doctrines which includ&la range of possibilities, such
as liberal Catholicism, liberal utilitarianism, Kamism, Millianism, value
pluralism, and so on. However, as Thomas Hill iaths, the change in Rawls is
actually not so radical, for most of the thingsAiTheory of Justicare preserved!.

If many comprehensive doctrines are incompatibli whe Kantian comprehensive
doctrines ofA Theory of Justicethen most of them will remain incompatible with
the political conceptions. Many comprehensive doef can embrace political
conceptions but do not treat political concepti@ssthe sole basis for justifying
political principles. These comprehensive doctrices surely emerge in a well-
ordered society. As we saw before, the circumstnta well-ordered society can at
most guarantee that people become weakly justeasizbut cannot guarantee that
they become strongly just citizens. The socialgsttdne is one of many possibilities

that would appear in a well-ordered society. In ¢he, Rawls’ political conception

T Hill (1994: 349). See also Wolf (2000: 103).
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of justice would only be accepted among strong$f gitizens, who are ongomeof

the citizens in the well-ordered sociéty.

It is worth noting that | am not criticizing the gllem of partial compliance of
Rawls’ contractarianism. | am not saying that ia teal world many actual people
would disagree with Rawls’ assumption or that madsyciety is so diversified that
an overlapping consensus is unrealiéli€rom the example of Roman Catholic
Church, we can see that these kinds of peoplenangtable. Yet this question is
neither Rawls’ concern nor mine. Since Rawls igpeing an ideal theory, he needs
only to prove that, in the ideal social circumseschat he describes, it is
realistically possible that citizens endorse jstas fairnes&® Because of many
problems in the real world, maybe an overlappingsemsus on justice as fairness
will never come to exist, but this political ideal still realisticallypossible® In a
well-ordered society governed by justice as faisnésis political ideal is stable and
sustainable. There are many actual people who misagow only because the

current social circumstance affects their growirgegience. Rawls made a political

8 However, it does not mean that the political cquiom of justice as fairness is not consistent with
reasonable pluralism. Suppose that there is atgoitiewhich only has strongly just citizens, the
political conception of justice would be publiclystified. Nevertheless, this society is unsustd@aab
because, insofar as citizens could exercise thasan freely, weakly just citizens would emerge and
reasonable pluralism would disappear. The scopeahl contract would then become limited within
the strongly just citizens in this society.

" This is one of the most common misunderstandiriggamvls. Many philosophers think that Rawls
tends to provide aolutionof real politics; hence he underestimates thetiegiconflicts too much.
But in fact Rawls only suggestspessibility that justice as fairness is realistically possitiebe
realized in the real world. For the example of tmisunderstanding, see Raz (1990), Barry (1995b),
Klosko (2000), Wenar (1995), Bohman (1995), Friednfa000), Mills (2000), Wolf (2000) and
Dauenhauer (2000).

8 This is the central concern of Rawls. See DreBé0%: 322)

81 Rawls (2001: 197) and Hill (1994: 336).
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turn in his later writings because, even in an lidegll-ordered society, the Kantian

comprehensive doctrine is still not generally ateg@mong citizen¥.

However, the critique | want to make is that, despistice as fairness being less
comprehensive, its assumptions are still too sabatan that it would not be widely
adopted in a well-ordered society. Because of iibe éxercise of human reason and
the free circulation of thought, it is not geneyadicceptable among people even in
the most ideal circumstances. Weakly just citizermuld emerge (and not in a
minority) and would refuse to be one of the memh#r&kawls’ social contract.
Hence the problem of realistic possibility stilhrains. Rawls believes that his earlier
expectation that the Kantian comprehensive doctruoald be widely adopted in a
well-ordered society is unrealistic, but it seeimat it is not less unrealistic to expect
that a particular way of treating political condeps would be widely adopted
without being questioned by citizefi5If Rawls takes the controversy over the
Kantian interpretation of human nature as a ctifrablem in his earlier writings,
then he would be unable to deny that the contrgvever the importance of political
conceptions is a critical problem as well, since twvo problems have the same

nature.

One might defend for Rawls by arguing that thigigquie misunderstands Rawls’s
ambition. He merely aims at showing that it is istedally possible to have a well-

ordered society in which his principles of justmeuld be publicly justified among

82 Rawls (1993: xviii-xix) and Freeman (2007c: 411241

8 |n fact, Rawls does not hold a radical standpthiat all unreasonable comprehensive doctrines can
be eliminated in the well-ordered society. He badgethat unreasonable comprehensive doctrines are
inevitable, yet in the well-ordered society thesetdnes ‘do not undermine the unity and justice of
society’. (Rawls 1993: xix, 60-61) However, if whashowed above is true, then the number of
unreasonable comprehensive doctrines should be mang than Rawls expects. There are too many
comprehensive doctrines which can contain politc@aiceptions but merely take them as one of the
many ways of understanding politics.
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citizens. Even if the emergence of weakly justzeitis is inevitable, Rawls’s theory
is still coherent. For when weakly just citizen<wag the society is no longer well-
ordered, and it is not the kind of society with ethiRawls is concernéd However,

| am not sure whether Rawls would satisfy with teigel of achievement. As Rawls
himself argues, a conception of justice is “seripukefective” if it fails to engender
in human beings the requisite desire to act up&hHe does not only wants to show
that a well-ordered society could possibly existt &lso wants to show that such a
society is self-sustainable. The society can alwaysduce the specific kind of
citizens which is necessary for maintaining itsseemce. Citizens would not be
tempted to be unjust and would support the judttute®ns continuously. Yet, as we
saw before, Rawls overestimates the stability wfed-ordered society. Even in the
ideal social circumstance of a well-ordered socipgople would grow up in various
ways and only some of them would become strongly/gitizens. The conception of
justice as fairness would be challenged by weak$y gitizens and a well-ordered
society would inevitably become unstable. Althougtawls’s social contract
becomes more freestanding and widely acceptalséll ifalls prey to the problem of

instability.

Interestingly, the philosophical problem that Ravdéls to solve also bothered
Rousseau, who is another hybrid contractarianEmile, Rousseau argues that
whether a civil city is stable depends on whetheadicular kind of citizen can be
created. Citizens can be educated properly ingsfdhey live in a society ruled by a
Great Legislator. By acquiring correct knowledgéjzens will share the same
communal selves and ‘believe [themselves] no lolgerbut a part of the unity and
no longer feel except within the whof8.They will respect laws that can preserve
their freedom and natural goodness. Thus a stabllesociety can be created. In

8| am indebted to Jonathan Quong for this possibfence.
8 Rawls (1999a: 398).
% Rousseau (1979: 40).
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Rawls’ terminology, these citizens share a conoeptf citizenship and always

respect this public basis of justification.

However, as Judith Skhlar argues, Rousseau’s prajéccreating citizens is
problematic, because the emergence of individubleseis inevitable and these
individual selves will conflict with the shared comnal selve§’ When children
grow up, they naturally develop inner lives of thewn and this is a necessary
consequence of the free exercise of reason. Thesadual selves play a far more
crucial role in people’s lives than the commundVee do. Independence and self-
esteem can only flourish if one’s individual seH preserved. Insofar as the
emergence of individual selves is natural, it isyveifficult to create citizens who
only have communal selves. This is why Rousseasoisdeeply aware of the
individuality of each person and argues that theaGLegislator should adopt a strict
surveillance regim& But Rawls cannot propose the same measures sircrst
principle of justice as fairness guarantees tha&ry®mne has equal basic liberties,
which include freedom of speech. Given that thedd@mns of generality and priority
can be satisfied insofar as a particular kind bkens is created, and the creation of
citizens involves totalitarian measures that Rawisuld not accept, Rawls is
unavoidably caught in the contractarianism’s dileemnThe coercive measures
proposed by Rousseau indicate that creating cgirein fact not as easy as Rawls
thinks.

In conclusion, even after the political turn, Rawtsl fails to achieve the condition
of priority without sacrificing the condition of gerality. Since he aims at achieving
the condition of priority he must presuppose tlid¢ens are all strongly just citizens

in order to explain why they would always deliberanh terms of political

87 Skhlar (1969: 159-160).
8 Skhlar (1969: 156-157).
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conceptions in the political domain. Yet, as witlk Kantian interpretation of human
nature, this presupposition undermines the gena@eptability of Rawls’
contractarianism. It is not only that, in the reedrld, there are comprehensive
doctrines like the Roman Catholic doctrine that areompatible with political
conceptions. Even in a well-ordered society in Whawvery citizen was ‘properly’
brought up, they would only become weakly justzeitis. Hybrid contractarianism is
not prepared to deal with those citizens who arereasonable enough: ‘Political
Liberalism does not engage those who think in finiseasonable] way*? However,
the fact is that it is possible for many of theg&ens who refuse to be members of

Rawls’ social contract to appear even in a welleoed society.

7.4  Creating ideal citizens by education

In the last section, | showed that the general@etdity of hybrid contractarianism
Is still unsatisfactory despite Rawls’ politicalttu Rawls has two possible responses:
one is about social circumstance and one is alduldgophical reason. First, Rawls
could emphasize the educational effect of the samraumstances of the well-
ordered society. Secondly, Rawls could give phippscal reasons to explain why
citizens in the well-ordered society should devel@asonable comprehensive

doctrines. In Section 7.4 and 7.5 | will examinesi two responses respectively.

7.4.1 Public political culture and background culture

One of Rawls’ fundamental beliefs is that, wheneamgroper social circumstances,
children can be educated to become strongly justeas in the well-ordered

8 Rawls (1997: 574).
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society?® Rawls emphasizes the educational influence ofipyilitical culture to
citizens. Given that citizens live under a libedaimocratic culture, they should be

affected by this culture and should learn to bersty just’® As Rawls notes,

If citizens of a well-ordered society are to redagnone another as free and equal, basic
institutions must educate them to this conceptibth@emselves, as well as publicly exhibit and
encourage this ideal of political justice. Thiskta$ education belongs to what we may call the
wide role of a political conception. In this rolech a conception is part of the public political
culture: its first principles are embodied in timstitutions of the basic structure and appealed
to in their interpretation. Acquaintance with arattipation in that public culture is one way
citizens learn to conceive of themselves as frekegual, a conception which, if left to their

own reflections, they would most likely never formuch less accept and desire to redlfze.

However, the educational effect of the public pcodit culture is too vague to the
extent that it is unclear how influential it canibehe growth of citizens. As we saw
previously, due to the free exercise of human measitizens can develop various
kinds of comprehensive doctrines. They are alsectdtl by different cultures during

their growth, and public political culture is ordye of the sources of influence.

For example, as Rawls himself indicates, besidddiqyolitical culture, a well-
ordered society also has a ‘background culture’icivitonsists of ‘the culture of
churches and associations of all kinds, and irgiite of learning at all levels,
especially universities and professional schoat&nsific and other societieg®.In
the background culture, citizens can spread themprehensive doctrines and

persuade others by non-political conceptions. Tdeepot have the responsibilities of

% Rawls (1997: 580)
L In Rawls’ earlier writings, he also discusses thitionship between the society and citizens’
conception of person. See Scheffler (1978).
2 Rawls (2001: 56).
% Rawls (1997: 576n. 13).
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limiting themselves to use political conceptionsl &m act as free and equal citizens.
They can even criticize political conceptions anig tlistinction between public and
private domain in the sphere of background cultfiteccording to Rawls, the public
political culture and the background culture armpatible with each other. Suppose
Rawls’ description is true in a well-ordered sogigtet how can Rawls be sure that,
in the development of children, the influence oblpu political culture must be
greater than that of their background culture? nfitbe public political culture,
children learn to be free and equal citizens ardktstand society as embodying fair
terms of social cooperation. However, they can &son other conceptions of the
person and other perspectives on society and gofitom the background cultut2.
The assumption of the educational effect of thelipytolitical culture seems to
overlook the fact that the background culture cavetthe same level of influence on

citizens as well.

7.4.2 Examining the influence of families and associatian

Apart from the public political culture, families)@ associations also contribute to
the moral development of children. As Rawls indésatalthough principles of justice
are not appliedvithin families and associations, they are apptiethese group®

Families and associations have an obligation tarenthat children are raised to
become ideal citizens; for example, they must kawe fairly treat their children. The
education of children should include teaching thamout political conceptions so
that they know the history of these conceptions thedrole of these conceptions in

the public culture. ‘[Children’s] education shoulsrepare them to be fully

% Rawls (1997: 576).
% This point is also supported by Bruce Brower, valngues that citizens in the well-ordered society
must be given chances and liberties to explorstiffes that are alternative to justice as fairnass,
to consider and discuss argument from all pointgiefv (including non-liberal views). See Brower
(1994: 25).
% Rawls (1997: 588-589).

293



Chapter 7 Hybrid Contractarianism (2)

cooperating members of society and enable thene seli-supporting; it should also
encourage the political virtues so that they wanhonour the fair terms of social

cooperation in their relations with the rest ofisbg.®’

Rawls is quite vague on the obligations that famsiland associations must assume.
These obligations seem to be quite loose in thailizs and associations still enjoy a
lot of freedom in teaching their young members. 8dhings are clearly prohibited,
such as the abuse and neglect of children and dherd to expose them to
citizenship education in order to ensure that chitdare loved and fairly treatéd.
So children can develop as Rawls describes. Howgrewided that families and
associations fulfil these obligations, it seems thay are free to teach non-political
conceptions to children. For example, they havefteedom to tell them bedtime
stories, take them to cultural activities durindidiemys and so on. Rawls intends to
avoid imposing harsh restrictions on the educatiadivities of families and
associations. ‘At some point society has to relylmnnatural affection and goodwill
of the mature family member® .Yet, if the obligations are really so loose, ihird

to guarantee that children will become the stronasy citizens that Rawls expects.
Because of the freedom that just institutions alfamiilies and associations, they can
transmit non-political values, including perspeesvon politics different from the
political conceptions. These teachings may haveeamrmous influence on the
development of children, even more than the infbeerof public citizenship
education. Therefore, even though children aredare fairly treated and they have
chances to be exposed to citizenship educatiodpdés not mean that they will
necessarily become strongly just citizens. Theseditons are only necessary

conditions, but not sufficient conditions.

" Rawls (2001: 156).
% Rawls (1997: 598) and Macedo (2000: 169-170).
% Rawls (1997: 598).
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One might reply that the scenario presented abawddconly occur in a non-well-
ordered society. If the society is really well-amgad, then all families and
associations should hold reasonable comprehenso@rites which support
principles of justice for right reason, that is)l ‘those who affirm the political
conception start from within their own compreheesiview and draw on the
religious, philosophical, and moral grounds it pdes’.'® Given that they all
endorse political conceptions, families and assioria should have no reason to

teach children something incompatible with politicanceptions.

In such ideal circumstances, children can avoidugdion and will not become
anything but strongly just citizens. However, ieses to paint too rosy a picture of a
well-ordered society. This picture is problematiws it assumes that all citizens in a
well-ordered society are strongly just. In my dssion above, | showed that a well-
ordered society can only guarantee that all ciszare weakly just. Since these
weakly just citizens have different comprehensivetdnes, they will have different
approaches of teaching children. The diversity lsarexplained by the relationship
between conscience and the education of childrba.tfansmission of views to the
next generation is in fact an important expressibnonscience. The conscience of
citizens is not only in their minds; they also wamtexemplify it to their offspring
and the young members of their associatiSh€itizens usually want to ensure that
the conscientious views that they value most woll die out and can continue to be
held by someone in the futuf¥ Thus most parents are highly concerned with how
their children develop and whether they are infageh badly. Adult members of
associations also want to transmit their comprekiendoctrines to their young

members.

190 Rawls (1993: 147).
1911 am indebted to Chandran Kukathas for discussirggpoint.
192 Fishkin (1992: 154).
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In light of the importance of the education of dnén, one should understand that
weakly just citizens will not easily concede thghtito educate children. They are
not satisfied with transmitting only political vas to their children and expect to
further transmit other non-political values as wellorder to let their offspring know
the political visions that they think are valuabldiis disagreement on the teaching
approach is an unavoidable outcome of the freeceseepof reason. If citizens have
conflicting comprehensive doctrines because ofrthieerty of conscience (as we
saw in 7.3.3), then they should have conflictinglenstandings of approaches to
teaching as well. As Kukathas argues, everyoneeagtkat children should be
educated properly, but what is disputed is whatapgr education is and a liberal
government cannot simply presume something thiatdsspute'® It is unrealistic to
expect that a consensus on teaching approachebecachieved even in a well-
ordered society. Such a consensus may come to axishg strongly just citizens,

but not among weakly just citizef¥.

Hence, if an overlapping consensus depends onrtiieigtion of a particular kind of
citizen, and this production depends on a conseosusaching approaches, and no
particular teaching approach can be generally dedeip the well-ordered society,
then education is not a good answer to the probliegeneral acceptability of Rawls’
contractarianism. It is because the educationafcagh itself also cannot avoid

controversy even in the well-ordered society.

103 Kukathas (2001: 325).
194 Some might suggest that, in order to secure takzegion of the two moral capacities of children,
a government should not permit these weakly justeris to teach their children something that is
incompatible with the political conceptions. Thevgonment should ensure that all children receive
proper education even by infringing citizens’ rightlowever, citizens’ rights of teaching childree a
closely related to basic liberties such as thertjbef conscience, and these basic liberties are
necessary for the development of the two moral déipa. If these citizens’ rights of teaching are
infringed, their development of two moral capagitigf these citizens will also be harmed. Hence,
although this educational policy protects the twarah capacities of children, it harms the two moral
capacities of the weakly just citizens at the séime. Also, | am not sure whether Rawls would agree
with this educational policy because he prefemsosér approach of education. For an example of this
suggestion, see Quong (2011: 301-305).
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Moreover, if the general acceptability of politicanceptions presupposes so many
educational procedures, then this general accdipyal® still vulnerable to the
problem of immigration. Rawls presupposes thafukesociety is ‘a closed society:
that is, we are to regard it as self-contained amdaving no relations with other
societies™?® Yet this assumption is unrealistic since immigratis inevitable in the
modern world. Many people cross national boundaaed move to different
countries. We can expect that there would be aelamgmber of people trying to
migrate to the well-ordered society that Rawls dbss. These immigrants would
not have received citizenship education beforeheg would not be the strongly just
citizens that Rawls expects. They may hold othereasonable comprehensive
doctrines and may not be willing to acknowledge #pecial status of political
conceptions. Because of this lack of learning eepee, the assumptions of justice
as fairness would not be generally acceptable émthirhey would be outside the
scope of overlapping consensus. However, if thé-@rdiered society does not allow
these immigrants to move in and sets a very highdstrd of immigration, then its
migration policy would be unrealistic. This furthehows the limit of hybrid
contractarianism; if hybrid contractarianism candpplied only in a closed society
which implements an extensive educational polibgntnearly no existing societies

can fit this standard.

In conclusion, Rawls overestimates the educatieffatt of the social circumstances
of the well-ordered society. Undoubtedly the welllered society is a desirable
environment in that it cultivates children to be@strongly just citizens. However,
even in such an ideal environment, the number oplgewho will become strongly

just citizens is still limited.

195 Rawls (1993: 12).
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7.5 The desirability of justice as fairness

If the social circumstances cannot provide a sadtsfy answer to the question of
general acceptability, then Rawls might have tg ol philosophical arguments to
explain why citizens should transform their com@etive doctrines. As we saw in
section 2, comprehensive doctrines are not fullpnm@hensive and rigid. They
usually have some conceptual spaces and citizensdeselop an independent
allegiance to support political conceptions. Butywiould they develop this
allegiance? Rawls explains that this allegiance lmamttributed to their recognition
of the benefits brought by justice as fairness.efjuRawls does not overlook the
possibility of the conflicts between political captions and other elements in the
comprehensive doctrines. But he believes thatjgint lof the great desirability of
justice as fairness, citizens in the well-orderediety would become strongly just
citizens and would transform their doctrines irdagonable comprehensive doctrines
after reflection. When they conflict with each athgolitical conceptions ‘normally
outweigh whatever other values oppose th€fhRawls gives two answers to explain
the desirability of a well-ordered sociéf}f.This section considers whether these two

reasons are enough to persuade citizens to tram$f@ir doctrines.

16 Rawls (1993: 209).

197 Actually Rawls gives three reasons, and the tleesson is that following principles of justice fiet
most effective way to exercise two moral capaciti®scause of the Aristotelian Principle, people
usually have ‘higher-order interests’ in exercisthgse two moral capacities. See Rawls (1993: 202-
203). However, the problem of this argument haslsBscussed in the last chapter already. So | will
only focus on the other two reasons that Rawlsigesy
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7.5.1 The collective-social-good argument

The first reason relies on the collective sociaddjof the well-ordered society. This
argument first appears i Theory of JusticE® and Rawls continues to use it in

Political Liberalism*®®

Rawls first emphasizes the social nature of mahkirhe
power of a person is limited: ‘no one person carederything he might do; nor a
fortiori can he do everything that any other persan do. The potentialities of each
individual are greater than those he can hope atizee™'° Each person can only
realize in himself one of the many possible liveatttogether make up human
flourishing. This implies that if people choosedevelop some of their talents, then
they inevitably fail to enjoy the benefits whichnee from the development of other
talents. But if people participate in social cogten, they can benefit from the
fruition of others’ developments. In a well-orderedciety, principles of justice
guarantee every member of society equal basididseand adequate primary goods.
All members are given sufficient freedom and resesirto realize their potentialities
and patrticipate in the total sum of the realizeturad assets of the others. These
members together form a rich and diversified ctiNecactivity which would benefit
every participant. Each citizen enjoys this sog@bd ‘through citizens’ joint activity
in mutual dependence on the appropriate actionsgbigiken by others™ Rawls
believes that this kind of social good which isdmh®n cooperation should not be

unfamiliar to people.

That there should be such a political and sociabdge no more mysterious than that members
of an orchestra, or players on a team, or even teatins in a game, should take pleasure and a

certain (proper) pride in a good performance, oa jpod play of the game, one that they will

198 Rawls (1999a: 463).
199 Rawls (1993: 204).
10 Rawls (1999a: 458).
11 Rawls (1993: 204).
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want to remember. No doubt the requisite conditibesome more difficult to satisfy as
societies become larger and the social distanoseleet citizens becomes greater, but these
differences, as great and inhibiting as they maydoenot affect the psychological principle

involves in realizing the good of justice in a wetbered society™

A well-ordered society is a community of humankindvhich its members are able
to enjoy one another’s excellence and individualidywen that no one can realize
their conception of the good on their own withoeltying on others, everyone can
benefit from this collective asset. That is why Raargues the well-ordered society

is ‘a great social good and appreciated as stich’.

However, this possible response overemphasizeddpendence of comprehensive
doctrines on the well-ordered society. Supposedbate weakly just citizens belong
to one group. If the size of this group is largewgh, then they are able to sustain
themselves. They can separate themselves from dbiety and refuse to give
political conceptions special status. For examage|long as a religious community
can sustain itself, why do its members have todte rule of a liberal state which
may prohibit the realization of their religious @@ The ideal cooperative
circumstance presented by Rawls can also be achigve group of citizens given
that this group is large enough. Surely, one mgyethat, through participating in
social cooperation with other members, these pdati@ssociations can obtain more
goods and enjoy the excellences of other membergeitheless, the benefit which
comes from social cooperation may still fail to mame the loss which they have to
suffer when they make a concession to justice iasefss. Isolating themselves from
the society may still be a better choice for themetlize their religious doctrines.

12 Rawls (1993: 204).
113 Rawls (2001: 201).
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Even if we believe that the social good of a wetlaved society is a necessary
condition of realizing the comprehensive concemiohthe good, it does not mean
that everyone should act as free and equal citimensnditionally It seems that a
more intelligent strategy is to act as free andaéqitizensconditionally Obviously,
sometimes breaking principles of justice could heigizens to realize their
conceptions of the good more effectively. On theeohand, we know that the whole
social cooperative scheme will not vanish becaus®ne or two rule-breaking
behaviours. Therefore, instead of being a loydbfeér of principles of justice, one
should be a ‘sensible knave’, that is, acting &8@ and equal citizen ordinarily, but
waiting for chances to break the rules with impynib this way one can enjoy the
fruit of social cooperation in the well-ordered g and also take advantage of
others by breaking the rule as long as this witlaféect one’s ability to remain with
the well-ordered society. The fact that one carebefiom the citizens’ joint activity
in mutual dependence can at most show that onddshotiupon principles of justice
conditionally. It cannot explain why citizens shaulot insist on holding reasonable
comprehensive doctrines if they can do it with imippiand still enjoy the collective
good of a well-ordered society. In the end, altho®awls is correct that a well-
ordered society governed by justice as fairness itighly significant’ social
good* he exaggerates the importance of this social gmodhe realization of

comprehensive conceptions of the good.

7.5.2 The self-respect argument

The second reason that Rawls could give is thdicpiss fairness ‘secure[s] for
citizens...the social bases of mutual respéttRawls believe that self-respect,

which is related to the exercise of two moral cépes; is ‘perhaps the most

14 Rawls (2001: 201).
115 Rawls (1993: 203).
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important primary good'® If people can exercise their two moral capacities
adequately, then they achieve a moral ideal (fre@ @qual citizenship) that is
integral to their self-conceptions and may enjagedain kind of moral excellence.
This achievement is important because it ‘providescure sense of our own value,
a firm conviction that our determinate conceptidrih@ good is worth carrying out.
Without self-respect nothing may seem worth doengj if some things have value
for us, we lack the will to pursue theht”.If people fail to achieve this ideal, then
they will suffer from a sense of shame, that is, ifgjury to self-respect'®In order

to protect self-respect and avoid shame, citizeitissupport justice as fairness and
transform their doctrine into reasonable comprelvendoctrines. This is because
justice as fairness can provide equal basic lieerand an adequate quantity of
primary goods, which are essential for the develapnof two moral capacities.
Given that these primary goods are guaranteedsehleespect of citizens can be
protected. ‘Only the two principles of justice gaatee the basic liberties, they are
more effective than the other alternatives in enagimg and supporting the self-
respect of citizens as equal persdn$Hence, by living in a well-ordered society,
each citizen can secure their fundamental needdifrespect and avoid suffering

from shame.

This reason explains the desirability of justicdaamess by the sense of worth that it
protects. However, although a just institution bafp citizens to secure self-respect,
it can at most providene of the waysf securing self-respect. Self-respect can be
established in many alternative ways. Rawls defas#fsrespect in quite broadly way.

He explains self-respect in terms of the achievenoérthe goals and ideals one

116 Rawls (1999a: 386).
17 Rawls (1993: 318).
18 Rawls (1999a: 388).
119 Rawls (1993: 319).
302



Chapter 7 Hybrid Contractarianism (2)

incorporates into one’s life plaf&’ Rawls distinguishes two ways that self-respect
can be harmed. First is the case of moral shamealMbame refers specifically to
the failure to satisfy the desire to realize theaidof free and equal citizen. As we
saw before, although individuals treat the concepwf free and equal citizen in
different ways, all of them accept this ideal aakktthe realization of this ideal as an
excellence. Hence, if citizens fail to realize tigisal, then it follows that they fail to
do something that they ‘prize as excellenc¢és’and fail to achieve an excellence
that is publicly recognized by other fellow citizerThis creates in them a sense of
moral shame and harms their self-respect. Apam filus, there is also another kind
of shame - natural shame. Natural shame refertha@ofailure to satisfy ‘our
aspirations, what we try to do and with whom wehatis associate*? Its source is
much broader than moral shame because it can camethe failure of satisfying
any goal and ideal, provided that these goals deals play important roles in a plan
of life. An athlete can be ashamed if he fails to & championship. A student can be
ashamed if he fails to become the kind of exempstmgent that he expects to be.
‘Given our plan of life, we tend to be ashamedhaise defects in our person and
failures in our actions that indicate a loss oreslog of the excellences essential to

our carrying out our more important associativesaitr

Given that there are two kinds of shame, embrapniciple of justice might help
citizens avoid moral shame, but it might causeeris to suffer from natural shame.
Citizens can avoid moral shame because they camteethe free and equal citizens
they want to be. But apart from this ideal, citigeaiso have many other ideals and
goals in their comprehensive doctrines. These sdaall goals may conflict with

justice as fairness. An athlete may want more pyngods, so that he can have

120 Rawls (1999a: 386-387).
121 Rawls (1999a: 390).
122 Rawls (1999a: 390).
123 Rawls (1999a: 390).
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more resources to support his training. A religidagdiever may want to change
political arrangements for the sake of attractingrenpeople to believe in her
religion. Failure to achieve these goals and redlese ideals may create a strong
sense of natural shame. Moreover, it is hard totlsaenatural shame is any less
painful than moral shame. Rawls does not explain pdople would choose to avoid
moral shame but not natural shame. If shame isasorefor citizens to support
justice as fairness, then it seems it can be @mnefas citizens to go against justice as
fairness as well. Citizens who choose to suppgushinstitution may have to suffer
from natural shame even though they avoid moramghalheir self-respect might

still be harmed.

Furthermore, this interpretation of self-respectalso controversial in the well-
ordered society. As John Deigh points out, Rawistoant of self-respect is
inadequate because it fails to explain certainesgion of self-respect and shaffe.
Sometimes there is a loss of self-respect but waaldeel any shame (imagine a
tennis player who tries his best but is still defdaby a much stronger opponent).
Whether or not Deign’s critique is sound, it sedow quick to assume that Rawls’
interpretation of self-respect would be uncontreiadrin a well-ordered society
where every citizen can freely exercise their humeason. Given that citizens have
different philosophical and religious doctrinesgythshould also have different
understandings of self-respect. If Rawls simplyuasss that his interpretation of
self-respect is generally accepted in a well-ordeseciety, then it merely begs the

question.

In conclusion, these two explanations use the satnategy: a strategy of

emphasizing the desirability of adopting a reastabmprehensive doctrine and

124 Deigh (1983: 243-245).
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living in a well-ordered society. The first expléioa argues the desirability from a
social perspective, while the second argues it fram individual perspective.

However, this strategy is inadequate since it ¢anast show that justice as fairness
is desirable, but it is not enough to explain whizens should change their doctrines
into reasonable comprehensive doctrines. Wiustthey be strongly just citizens?
The desirability of justice as fairness is not ptezeable. Citizens can enjoy other
more desirable goods even though they are weaktycjtizens. Therefore, although
Rawls gives some reasons to explain why citizensilghjoin his social contract, this

is not enough to show that citizens would generatigept them even after reflection.

7.6 Conclusion

At the end of the last chapter we saw that Rawdeda dilemma in choosing to meet
the demands of generality and priority. Either has hto keep the Kantian
interpretation of human nature and sacrifice gditgrar he has to drop the Kantian
interpretation and sacrifice priority. Thus theelaRawls chooses to drop the Kantian
interpretation but suggest a new, more ‘politicadtsion of contractarianism which
can satisfy both the condition of generality and tondition of priority. He first
secures the condition of priority by defining sealerfreestanding political
conceptions implicit in the public political culeir These political conceptions
represent a way of engaging in rational and reddentninking in the political
domain. If rationality and reasonableness are wwtded in this particular context,
then they would lead to the same set of principlestice as fairness. By showing
that these principles are both rationally and reably justified, Rawls’ hybrid
contractarianism can satisfy the condition of ptyor Rawls believes that this
approach to satisfying the condition of priorityncalso avoid the problem of
generality that troubles the earlier version of Husntractarianism. He first
acknowledges that his contractarianism can onlyajyelied to liberal democratic

societies. But he believes that, within these smsgethe political conceptions are
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generally acceptable. Thus the conception of gastis fairness justified by these
political conceptions is an overlapping consensience, by making a ‘political’
turn, Rawls’ hybrid contractarianism can satisfe ttondition of priority without
sacrificing the condition of generality.

However, | believe that the dilemma is more serithas Rawls thinks. Even in the
most idealist liberal democratic society that Raespects, that is, a well-ordered
society governed by justice as fairness, politm@hceptions are still not generally
accepted by citizens. In a well-ordered societiyizens have opportunities to learn
political conceptions and undergo the three-stageahdevelopment described by
Rawls. However, it only means that political cortaaps could be built into citizens’
comprehensive doctrines and they would become weagl citizens. It is too much
to assume that all citizens would become strongdy fitizens who are willing to
take these political conceptions as tbele ground of justification of political
principles. Because of the free exercise of huneasaon, citizens are able to develop
different comprehensive doctrines. Although paditiconceptions are widely shared
among citizens, these conceptions are qdyt of their comprehensive doctrines.
Why would this part, which is constituted by merétgestanding intuitive ideas,
have any special status? If its special statusussified by political conceptions
themselves, then this undermines the freestandatgran of political conceptions. If
its special status is justified by other parts @mprehensive doctrines, then a lot of
comprehensive doctrines do not acknowledge thisiapstatus. In the end, Rawls
still fails to avoid the dilemma of having to chedsetween generality and priority. If
his theory has to satisfy the condition of priarityen he must presuppose that every
citizen gives a particular ‘political’ way of engag in practical reasoning an
overriding importance, yet this presupposition carve generally accepted even in

the well-ordered society that Rawls expects.
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The failure of the later Rawls indicates how difficit is to satisfy both the condition
of generality and the condition of priority. Ratadity and reasonableness are the two
aspects of practical reason, but they justify d#fe conclusions when they are
applied in different contexts. An artist can apgtionality and reasonableness in his
own way, while a communist can apply them in anothay. Therefore, when a
contractarian wants to use practical reason asdhece of the normative power of
his contractarian theory, he can only define pcattieason in a very formal way, for
the sake of being compatible with different apglmas of practical reason. For
example, Gauthier simply defines rationality asrfal principles of rational choice.
No matter what ends a person has, given that higeappis instrumental conception
of rationality, he is subjected to the normativityHobbesian contractarianism. He
makes this assumption to ensure that their assangptare generally acceptable.
However, since Rawls has to show that rationalityl aesasonableness can be
reconciled with one another, he assumes a pantiatdg of engaging in rational and
reasonable thinking, which is a way used by ‘fred aqual citizens’. Nevertheless,
Rawls eventually fails to explain why it is genéradcceptable that this particular
way might enjoy a special status but other ways maty”> While Rawls preserves

the virtue of priority, he inevitably gives up tigtue of generality.

125 Kenneth Baynes made a similar point that Rawly delscribes the conception of free and equal
person a®ne of the possible account of our self-conceptions,fhils to show why we it is the best
account that we must take. See Baynes (1992: 30).
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Chapter 8 Conclusion

In Elements of the Philosophy of Rightegel famously said, ‘the Owl of Minerva
begins its flight only with the onset of duskThis dictum can also be applied to the
history of thought because a form of thought caty dre fairly evaluated once
developed maturely. Like the seventeenth and eigithecenturies, the late twentieth
century is another golden age of contractarianisth@ntractarians have employed
this methodology in various ways since the 196Qsdal is nearly half a century
after the rebirth of contractarianism and is anrappate time to evaluate the
achievement of this philosophical movement. The airthis thesis is to be the Owl
of Minerva which spreads its wings during the tghli of contemporary
contractarianism. Now the flight is reaching itddeBefore the end of this flight |
want to discuss three things. First, | will briefbytline the argument of this thesis
and explain the main contribution. Secondly, | wilow why my analysis is better
than, and can contribute to, existing approacheguauating contractarianism.
Lastly, | will briefly discuss how, if my analysis true, contractarianism might be

developed in the future.

8.1 The dilemma of contractarianism

This thesis questions whether or not contractasmnis a good methodology for

justifying political principles. By looking at dérent contemporary contractarian

! Hegel (1991: 23). In fact the original meaningthis sentence is that we can only grasp the
rationality in history and politics by philosophiajor historical transformations in political and
social institutions were usually realized even tifopeople did not fully understand the meanings of
these transformations. Hence philosophers haveadio back the history and evaluate these historical
events after these events have been over. My Usages a bit different from Hegel's original usage
because the objects of evaluation are theoriekdrhistory of political thought rather than poliic
and social events in the history.
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models, it is possible to see the strengths andkmesses of contractarianism as a
general methodology. Unlike classical contractasiay) contemporary
contractarianism discards voluntarism and takestioed reason as the source of
normativity. Based on different conceptions of pict reason, different
contractarian models can be developed. Howeveralhatodels are the same good.
Some can provide more convincing justificationsjleZsome cannot. This depends
on whether the model can satisfy two conditionsiegality and priority. This thesis
discusses different models and the result of mylyaizacan be presented in the
following table:

Table 5 Contractarianism’s Dilemma

Satisfies the condition afDoes not satisfy the conditign

generality of generality
Satisfies the Hybrid contractarianism
condition of priority (Rawls)

Does not satisfy thel Hobbesian contractarianism| Utilitarian contractarianism
condition of priority | (Gauthier), (Harsanyi)

Kantian contractarianism

(Scanlon, Barry)
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The first possible contractarian model is Utiligari contractarianism, which is
represented by Harsanyi and attempts to justifitarianism by a contractarian
model. This model is based on an altruistic conoapif rationality. However, since
this conception is not a general pattern of pratticeasoning, utilitarian
contractarianism fails to be generally acceptalleso, this conception is not
inclusive because it ignores the conception of aealleness, which is the other
aspect of practical reason. Hence this model faitatisfy either of the conditions of

generality and priority.

The second model is Hobbesian contractarianismwisiagndebted to Hobbes and
represented by Gauthier. This model is based omnstnumental conception of
rationality. Since this conception is merely a fatmaccount, it is generally
compatible with rational reasoning, but its flavthat it overlooks another dimension

of practical reason: reasonableness.

Kantian contractarianism, the third model, also dasmilar theoretical problem. It is
represented by Scanlon and has an historical hadtdan be traced back to Locke
and Kant. Contrary to Hobbesian contractarianissnganception of practical reason
Is a conception of reasonableness that takes tistramt of justifiability as absolute.

Our sense of guilt proves that this conceptionggasgeneral feature of our practical
reasoning. Nevertheless, it is one-sided and ovksl@nother aspect of practical
reason: rationality. Hence, both Hobbesian and igantontractarianism share the
same problem: they can satisfy the condition ofegality, but fail to satisfy the

condition of priority.

The problem of these two models can be overcomthenfourth model: hybrid
contractarianism. Like Rousseau’s, Rawls’ contréta model has a hybrid
character. Rawls’ conception of practical reasoa thial conception which consists

of both rationality and reasonableness. Theref@adcial contract is both rationally
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and reasonably justified. By embracing this soctantract, rationality and
reasonableness are congruent with each othermiddel can satisfy the condition of
priority because of its more comprehensive conoaptof practical reason.
Nevertheless, since Rawls has to prove the congeuéetween rationality and
reasonableness, he relies on some substantial gtarte of practical reason. While
the earlier Rawls relied upon a conception of rality incorporating the Kantian
interpretation of human nature, the later Rawlsumes a political approach to
engage in rational and reasonable thinking. Thebstantial conceptions of practical
reason are not generally acceptable to people, ievére liberal democratic society
to which the later Rawls restricts the applicatioh his theory. Hence, hybrid

contractarianism satisfies the condition of pripgt the cost of losing generality.

Through studying various contractarian models wewaover the inherent dilemma
of contemporary contractarianism, which is alsortten contribution of this thesis.
Although various contractarian models were devalppghese models can satisfy
either the condition of generality or the conditmfrpriority. Insofar as contemporary
contractarianism assumes practical reason as threesof normativity, this dilemma
is unavoidable. This is because no conception attmal reason can develop a
contractarian theory which can satisfy both thedtiions of generality and priority.
Practical reason has two aspects: rationality aasanableness. The former is
related to the idea @ood while the latter is related to the idearight. The content
of a conception of practical reason is largely deteed by how it defines the
relationship between these two aspects. Some cterti@ns are only concerned with
one aspect. This aspect is the whole conceptiopractical reason and another
aspect is only a part of this aspect. Yet politmahciples justified by only one of the
two aspects cannot assume a supreme authority. $omteactarians understand
these two aspects as being independent of onearantd argue that they justify the
same set of political principles. Yet these corttraans underestimate the tension
between rationality and reasonableness within jmactreason. Rationality and

reasonableness always lead to different conclusigins usually rational to be
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unreasonable as well as reasonable to be irratifra@ntractarians want to argue for
the congruence between rationality and reasonatderthen they cannot avoid
assuming a controversial conception of rationatityreasonableness. Thus, no
matter how contractarians construct their thedrgytstill have to face the dilemma

to choose between generality and priority.

Because of this dilemma, contractarianism can atnustify principles which are
general but not overriding, or principles which averriding but not general. Since a
political principle should be both general and ow#ng, contractarianism is bound
to fail to provide a satisfactory justification fpolitical principles. This also implies
that the problems of Hobbesian, Kantian and hybodtractarianism are due not to
the poor application of the methodology, but, rathe the dilemma inherent in this
methodology. Once contractarians rely on this nudlogy to justify political
principles, they are destined to be caught betweememands of generality and the

demand of priority.

8.2  Contributions to the existing approaches

This thesis does not only show the dilemma inhemrdontractarianism, but also
contributes to the existing discussions about thethodology by moving it to a
deeper level. In Chapter 1, | mentioned that theee usually three approaches to

evaluating this methodology. First, people may $ymraise the strength of this

2 However, one should not extend my argument tait@ee to contractarian theories which aims at
justifying moral principles. As | mentioned in Chap1, the nature of political principle is differte
from that of moral principle. For example, moraingiples need not be both general and overriding.
Some moral theorists argue that ‘overridingnesshas a necessary feature of morality (Scheffler
1992: 56). So moral principles may only need todameral. Contractarianism may be a good
methodology for justifying moral principles, butighunction of contractarianism is not the objett o
my discussion. The purpose of my thesis is onlgxamine whether contractarianism can provide a
good justification fopolitical principles.
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methodology® Secondly, people may criticize contractarianisnir@evant because
of the dubious relationship between the hypothetiomtract and the real worfd.

Thirdly, people may only discuss and criticise joatar contractarians.

My general discussion of contractarianism can mgi®eva more comprehensive
picture than any of these approaches and can h&s® what is inadequate in these
approaches. With respect to the first approachthbee virtues of contractarianism
that | laid out in Chapter 2 can explain why so ynphilosophers were attracted by
this tradition. Nevertheless, contractarianism dlae to face the dilemma to choose
between generality and priority. This illustratbs timitations of this methodology.

It is not as desirable as some philosophers expect.

The second approach is a standard critique of actatianism that a hypothetical
contract cannot bind people since the source amatvity of contractarianism is
unclear. This critique has the merit of pointingt oa distinction between
hypothetical, and actual consent. Although thisimiesion is correct, it is too quick to
say that a hypothetical contract is irrelevanthe teal world. Sympathetic critics
acknowledge that some hypothetical contracts, sashRawls’ and Gauthier’s
contract, have normative force, but when they tridek source of normativity of
contractarianism, the results are either mistakenvague. Some argue that
contractarianism presupposes natural ri§l8sme find the source of normativity in
the ‘rational will' but do not go into detallThese critics rightly point out that
hypothetical contract is a heuristic device, baetythail to indicate what it is heuristic

for. In this thesis, | showed that the source of ndita of contractarianism is

% Gauthier (1991a)
“ Dworkin (1973), Brudney (1991) and Hampton (1993b)
® Boucher and Kelly (1994a) and Vallentyne (1991a).
® Dworkin (1973: 51-52).
" Stark (2000: 333-334)
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practical reason, which consists of rationality asg@sonableness. Although practical
reason has an unconditional and overriding norradtivce, people are unclear about
what political principles can be justified by priaat reason. Thus they have to rely
on the hypothetical contract, which is a heuridiwice used for deriving substantial
political principles from a conception of practicabason. The hypothetical
contractors represent how actual people would tHithkey could engage in practical
reasoning correctly. By identifying themselves witypothetical contractors, actual
people candiscoverthe correct political principles that they shouégjislate for
themselves. The basic strategy of contractariamsim make use of practical reason
to explain why certain political principles have anconditional and overriding

normative force.

My general analysis of contractarianism also discevthe real significances of
critiques of particular contractarians in the thapbroach. For example, there are a
number of critics who point out that Hobbesian cactarianism goes against some
of our moral intuitiong. Although these critiques are sound, they cannpstifite a
strong criticism of Hobbesian contractarianism. $ohiobbesian contractarians,
such as Gauthier, would simply bite the bullet amcknowledge that their
contractarian principles go against some moralitions. However, from their
perspective, what should be rejected are not twitractarian principles but rather
these intuitions, since these intuitions are ioral, and thus unreliable. Rationality
has a more crucial role in practical reasoning tese fragmentary intuitions do.
The strength of these critiques can be made maokceéxf they are understood in
the broader context provided in this thesis. Ashage seen, these moral intuitions
are not just fragmentary intuitions. Rather, thegioate in reasonableness, which is
another aspect of practical reason. Given thabmality and reasonableness are

8 Hampton (1991: 48-49) and Barry (1995a: 42).
® Gauthier (1986: 269).
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equally important in practical reason, Hobbesiantaztarians lose the ground for
claiming that those moral intuitions are more digable. From this example we can
see how this thesis can shed light on the existongiques of particular

contractarians. These critiques have never beercescéut their real strength

sometimes can only be seen when they are placbigger picture.

Through examining the inadequacies of these thxestirgg approaches we can also
see why a general analysis of contractarianismetessary. All three approaches
make a strong contribution to the critical studycohtractarianism. Nevertheless,
without a general analysis on contractarianisnsdhepproaches are incomplete and
their real significance remains obscure. The fgproach ignores the weakness of
this methodology. The second approach recognisesptbblem of the source of
normativity, but does not go deeply enough int® gwoblem. The third approach
only focuses on particular contractarians and lacksoad vision. The analyses of
these three approaches can be further improved tiegnare understood in light of
a more comprehensive and deeper analysis on ctarieagsm. Hence, a general
analysis of contractarianism is not only necesdary evaluating the worth of
contractarianism itself, but also necessary fotuatang the existing critiques of this

methodology.

8.3  The future of contractarianism?

This thesis uncovers the dilemma of contractarraniso a number of questions
naturally arise: How can contractarians develografecognizing this dilemma?
What will the future of this school be? Contracas could give up the ambition to
justify general and overriding political principleend sacrifice either of these
properties. However, as | argued in Chapter 1, lgetherality and priority are the
necessary properties of political principles. Gitkat both of these two properties

are necessary, but contractarianism cannot jugirinciples which have both
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properties, does it indicate the end of the eracaiftractarianism in political

philosophy?

Contractarians who want to rescue this methodologyht defend it by finding an
objectivesource of normativity instead of practical reasaustifying principles by
practical reason belongs to timersubjectiveapproach. The normativity of principle
is based on the capacities for practical reasoredh@mong subjects. Provided that
people are rational and reasonable, they are abtiga this principle. However, as
we have seen, a principle justified by this apphoeannot avoid the dilemma that
arises when it becomes necessary to choose beteeenality and priority, since the
tension between rationality and reasonableness denamon feature of practical
reason. This implies that if contractarianism twagd itself of this dilemma, it has to

adopt another approach to explain the source ohativity.

Suppose that contractarians turn to justify theaia contract by an objective source
of normativity. They describe the social contrastrapresenting an ideal form of
society that actual peoptrightto appreciate, no matter what actual people ratipn

or reasonably think. The normativity of this soaahtract is objective in the sense
that people are obligated to it independent of exthje will. By arguing that the

normativity is objective, this approach should b&edo escape from the dilemma to
choose between generality and priority. In thiseobye approach, contractarians
could directly require that the social contract idbdobe generally acceptable and
overriding. These two properties of the social cacttare justified by an objective
moral authority (or an objectively desirable mad#al) rather than being justified
by the subjective will of people. Hence, if the isbccontract is not generally
acceptable or overriding in the real world, themsibnly because of the flaws and
weaknesses of actual people. The general accaptant the overridingness of the
social contract are unaffected. Indeed, this imtion of ‘objectivization’ can also be

seen in the latter writings of some contemporarnntraetarians. InMoral
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Dimensions Scanlon argues that the duty to his contractughsnciples is
independent of whagndspeople have and how they think about these piiesif
Even if people disagree with these principles aftareful deliberation, they still
oughtto follow these contractualist principles. It isaear whether Scanlon makes
this change because he recognizes the dilemmantfactarianism, but this dilemma

can be avoided by adopting an objective approagistdication.

Although the ‘objectivisation’ move can possiblyscae contractarianism from the
dilemma, contractarianism will further lose thetwes that it originally possessed,
especially the virtue of naturalism. As noted ina@ter 2, one of the reasons that
contractarianism is so appealing to philosopherthad it is compatible with the
secular, scientific worldview, which is prevalentthe modern world. Since it takes
subjective capacities as the source of normatittitypes not need to presuppose any
external, objective normative authority to justgyinciples. To contractarianism, a
normative principle is something which &greed among subjects in certain
appropriate circumstances, but not something dbggt existing ‘out-there’,
waiting for people to recognize, and binding peopteonditionally. This is an
important virtue because, in a scientific worldvjeiv is difficult to prove the
existence of an external normative authority anplar its relationship with other
natural facts. However, if contractarianism macde ‘tbjectivization’ move, then its
source of normativity would rely on an externaljemtive normative authority. Only
when this external normative authority was assuroedld contractarians argue that
the normativity of social contract is independefttloe subjective capacities of
people. But then contractarians would have to sufiem the cost of losing the
virtue of naturalism. They would have to explaire tmetaphysical status of this
external authority, how it is related to the natwvarld, and why it has normative

force. Although this ‘objectivisation’ move can peatontractarianism avoid facing

1% Scanlon (2008: 99-100).
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the dilemma to choose between generality and pyjaiti leads to another serious

problem.

Moreover, if objectivisation is really the futur@ettion of contractarianism, then it
seems ironic, for in this process contractarianigsald only be borrowing the cloak
of the social contract to drape around a natunal tlkeory. Natural law theorists,
such as Thomas Aquinas, adopt an objective apprtmedxplaining the source of
normativity and argue that normative principles abgective, eternal laws. They
justify the normativity of these principles by and#liof obligating authority external to
subjects, such as God, for example. At the beggraantractarianism originated as
a reaction to the natural law school, which was idamt until the sixteenth
century*! Its dominant role was replaced by contractarianismdifferent reasons.
One of these reasons was that, due to the emergémnoedern science, the order of
the world was more and more understood as meclaaistl naturalistic. External,
independent natural laws seemed toold in this worldview. Hence the era of the
natural law school ended, and contractarianism riosehe seventeenth and
eighteenth century. However, if the future of caotarianism is to rely on an
objective, external source of normativity, themwduld mean returning to the natural
law school. At first, contractarians, dissatisfietth the natural law school, took
voluntary consent to be the source of normativityen voluntarism was discarded
and contractarians turned to explain the sourceohativity in practical reason. But
if practical reason is an unsatisfactory sourcev@$ then at last contractarians may

! However, some contractarians also assume theeagistof natural law in their contract theories.
For example, although Hobbes and Locke were theeseptatives of classical contractarians, they
also adopted the assumption of natural law. Neetsdls, these contractarians are still clearly wffe
from the medieval natural law theorists. For ndtlaa theorists, it is assumed that there is soingth
objectively good, which determines the natural lamg what a good life is. But Hobbes and Locke
disagreed with these themes. Their assumption tofadaaws merely means there is something that
people ‘should’ do. Also, the fact that Hobbes &wndke were fiercely criticised by the natural law
theorists at that time, can also show the diffeeebhetween these classical contractarians and the
natural law theorists. | am indebted to Chandrakathas for these observations.
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have to seek an external source of normativitye like natural law school.
Contractarianism originates from a departure framnatural law tradition, but may
end by returning to the natural law tradition. Tl of Minerva ends its flight, only

to find that it has returned to the tree from whicéet out.
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