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Abstract

This thesis analyses the 1dea of central bank independence, how it shaped the creation
of the European Central Bank (ECB) and its management of the Euro Crisis. Based on
a genealogical analysis, the thesis 1dentifies the central normative commitments
undergirding the insulation of monetary policy from ordinary democratic politics. It
argues that central bank independence 1s an mstitutional response to the ‘problem of
politics’ in relation to money: the problem that money 1s simultaneously founded on
political authority and fundamentally threatened by the ordinary exercise of this
authority. Central bank independence, then, constitutes a way of grounding the value of
money politically while at the same time depoliticising its government. The form that
central bank independence takes in practice, however, differs substantially, reflecting
different ways of wedding the idea to broader constitutional imaginaries. Drawing
comparisons to other major central banks, the thesis details the ECB’s form of
imdependence and argues that the creation of the ECB not as a government agency (as
the Fed) or a societal power on a par with the government (as the Bundesbank), but as
a sovereign representative on a par with the Member States altered the constitutional
make-up of the Eurozone. As the existential crisis of the euro shows, general tensions
within central bank independence become irresolvable contradictions in this
constitutional construct. Without institutional mechanisms for resolving them through
ordinary politics, the emergency politics of the Euro Crisis placed the ECB centre-stage,
engaged 1n the ‘higher lawmaking’ of changing the Eurozone’s constitution in order to
save 1t. In doing so, however, the ECB redefined the meaning of its independence and

reignited ‘the problem of politics’ by undermining its underlying social contract.
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Introduction

Introduction

What justifies the central bank’s ability to say ‘no’ to a democratically elected
government? What gives it the authority to do so?

These are questions that go to the heart of the contemporary notion of central
bank independence, a political idea that has been extraordinarily influential since the so-
called ‘neoliberal revolution’ of the late 1970s. In the European Union, the idea was
taken to its extreme, but in many ways logical, conclusion by constituting an independent
central bank, the European Central Bank (ECB), outside the framework of a state. This
thesis presents an analysis of the problem that this idea responded to; how it emerged
i practice and theory; what its conceptual underpinnings and normative justifications
are; how 1t was institutionalised in the Eurozone; and, finally, what problems its
mstitutionalisation in the Eurozone have given rise to. Above all, however, this thesis 1s
about the foundations of the independent central bank’s authority: what gives it the right
and the power to act against democratic governments?

The thesis approaches central bank independence as a political 1dea, a way of
thinking about politics (Freeden 2013), that 1s realised through the institutional form of
the central bank and its governmental practices. It expresses a set of normative
commitments and conceptions about the relationship between politics and the activity
of governing, on the one hand, and the economy and the monetary order, on the other.
As a particular strand of political thinking, it has distinct ideological overtones, but it 1s
neither a full-blown ideology in its own right nor reducible to a component part of any
one ideology. It1s as such that I approach and analyse it. The thesis does not develop ‘a
theory of central bank independence,” but analyses the discursive and stitutional
practices that have, over time, established central bank independence as a theory of
politics and political economy.

Independent central banks are public institutions and are mnscribed within a
general framework for the exercise of public powers. Within this framework, however,
they occupy a peculiar position. Detached from ordinary politics, their governmental
practices are not directly controlled by elected representatives in governments or
parliaments. The nature of their distance from the ordinary political process, however,

differs from central bank to central bank depending on the (constitutional) form and
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Introduction

political culture of their respective political communities. This means that even though
the 1dea of central bank mmdependence takes on a relatively uniform expression, its
manifestation in institutional form differs markedly. This difference, I argue, concerns
the source of their power and authority.

The question of the central bank’s foundation of authority demands not only an
analysis of the 1dea, but also an analysis how central bank independence is created
through law and political practice. The thesis thereby combines a genealogical analysis
of public and theoretical discourses on central bank independence with a reconstructive
analysis of its legal forms. In both respects, the thesis works through deconstructing and
reconstructing ‘texts’ relating to the normative as well as institutional foundations of
central bank independence.

The 1dea of central bank independence 1s not based on a single ‘great work.” It
emerges from a variety of practices and ‘texts’ (speeches, legal documents, press releases,
theoretical and empirical academic literature, etc.). No one ‘text’ can be considered the
authoritative statement of the 1dea. The central concepts and logics are developed over
time 1n dispersed works and are never comprehensively combined in a coherent
theoretical framework. The notion of central bank independence nevertheless expresses
a relatively coherent way of thinking about politics and political economy. This relative
coherence, however, can only be established through moving between close textual
analyses of individual texts that express the 1dea in some form and the broader societal
context in which they are situated. In reconstructing the idea on the basis of dispersed
claims and justifications relating to central bank independence, the thesis moves from
the descriptive level of observed (discursive) practices to the exposition of the normative-
theoretical underpinnings that make them meaningful from the perspective of the actors
themselves n a particular context. That 1s, the analysis presented seeks not only to give
an account of what actors say and do but also of the broader ideas, concepts and
presuppositions that the saying and doing express and are based on.

The analysis of the 1dea of central bank independence 1s not concerned with
evaluating its normative defensibility. Rather, 1t approaches the 1dea as a system of
knowledge that ‘thinks’ in particular ways about societal problems and how to address
them. It analyses both the idea and its different institutional expressions as responses to
‘urgent demands’ arising out of particular historical conjunctures (Foucault 1980). The
analysis does thus not address whether or how the 1deals embodied in the 1dea of central

bank independence can be realised, but what kinds of problems the 1dea responds to
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Introduction

and how. It asks, furthermore, what kinds of problems such responses give rise to
themselves. The analysis presented, then, 1s not a critique of the 1dea of central bank
imdependence in the sense of establishing whether it 1s ‘right’ or ‘wrong,” ‘just or “‘unjust.’
It 1s a criique 1n the sense of expounding the logic informing this particular way of
thinking as well as the contradictions it gives rise to.

The first stage of the genealogical analysis consists in identifying the basic
problem that the 1dea of central bank independence responds to. This, I argue, 1s the
problem of politics in relation to money. Chapter 1 discusses how the collapse of the
gold standard in the mterwar period undermined the intellectual foundations of
economic thinking at the time and sparked new currents of economic and monetary
thinking. With the collapse of the gold standard, the 1dea that monetary value and the
basic principles of the monetary order were based on something outside the realm of
politics lost credibility. In a concrete sense, the value of money and its government came
to be founded on politics and political authority in the wake of the collapse of the gold
standard.,

The political rather than ‘natural’ foundations of the value of money introduced
the problem of politics with regard to money in two distinct senses.. On the one hand,
the foundations of the monetary order had to be explicitly based on political decisions.
The question, then, became what kind of monetary order to constitute through political
action. On the other hand, monetary policy became subject to competing political
convictions as to its objectives and how it ought to be conducted in response to concrete
developments. The question in this regard was what principles and ends monetary policy
ought to be conducted on the basis of.

These problems can be addressed in a variety of ways. In chapter 1, I present
three main approaches to doing so: the Keynesian, the German ordoliberal, and the

American neoliberal. To Keynes (and others whose ideas resembled his), the problem

1 As noted in chapter 1, this is not to say that the gold standard was not ‘political.” But it was so in a different
sense from the fiat currency regime that followed it. The ideology of the gold standard ‘naturalised’
the value of money, whereby the foundations of the monetary order as well as the orientation of
monetary policy were seen as being external to the political process. With the collapse of the gold
standard, this fiction could no longer be sustained. The foundation of monetary value became
explicitly tied to political decisions on the monetary order and its government.

» My use of the term ‘problem’ is not intended to convey a situation that is necessarily unwelcome or
harmful. I use the term in the more technical sense (‘ problematiquée’) of marking out a basic condition
from which something follows. As I discuss in detail throughout this thesis, however, from some
perspectives the problem was indeed something unwelcome that needed to be overcome.
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Introduction

of politics was welcome. It allowed for the political control of monetary policy in
accordance with general economic objectives. Such thinkers stressed the ‘primacy of
politics’ with regard to monetary policy. To thinkers associated with ordo- and
neoliberalism, however, the introduction of the problem of politics meant that the
stability of monetary value was threatened by politics. They therefore sought to
overcome the political control of monetary policy though establishing automatic
mechanisms or rules governing its exercise.

Despite their differences, the three ‘ways of thinking” discussed in chapter 1 all
shared the notion that the question of the monetary order 1s inseparable from the wider
question of the economic order. Particular monetary regimes make certain economic
practices possible and others impossible. Any particular position on the monetary
problem of politics entailed also a position on the role of politics and government in the
economy. Another notable similarity between the three is that none promoted a vision
of central bank independence as a response to the problem of politics in relation to
money in the absence of a gold standard. Such a vision only emerged in the post-World
War Il period, most notably in West Germany. Chapter 2, then, analyses the emergence
of central bank independence in Germany.

The emergence of central bank independence i post-WWII West Germany
was highly contingent. It was not obvious that the German central bank would become
imdependent. That it did owed much to a narrative about Germany’s monetary past -
the hyperinflation of the 1920s in particular but also the repressed inflation of the war
and immediate post-war period. This narrative postulated a causal hnk between a
politically controlled central bank and hyperinflation, on the one hand, and
hyperinflation and societal collapse, on the other. Through this ‘political myth,” the
meaning and importance of central bank mdependence was grounded in something
beyond its economic expediency. “The myth of the hyperinflations,” in turn, came to
inform the German public imaginary on the central bank and its relationship to the
government.

The broad public acceptance of the myth of the hyperinflations provided the
German central bank with a source of authority to act against the government of the day
m conflicts over monetary policy. This was based on the notion that electoral
representation was an incomplete way of representing the will of the people. It could
only express a partial will. The central bank, on the other hand, represented the people’s

foundational will for price stability. As such, it was a representative of the people on a
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Introduction

par with the government. This structure of ‘dual representation’ is crucial both in terms
of the normative justification for the central bank’s ability to say ‘no’ to government as
well as its authority to do so. It was mn this direct and ‘organic’ (i.e., not formalised)
representational relationship between the central bank and the stability-conscious
people that the solution to the problem of politics in relation to money was found in the
German context.

As highlighted in chapter 4, the dual representation of popular will was
reproduced, but in a different form, in the Eurozone context. The notion will therefore
be unpacked throughout the thesis. A few remarks on it from the outset are nevertheless
n order.

At a basic level, political representation refers to the exercise of public power on
behalf of others. The people as the foundational subject of public authority in political
modernity (Canovan 2005) is made present in the activity of governing through
representation (see Pitkin 1967). Representatives, in turn, must exercise public power
not for themselves but “in the interest of the represented” (Manin et al 1999: 2). This
minimal conception of representation, however, can give rise to many different
conceptions of what representation entails (see Pitkin 1967; see also Urbinati and
Warren 2008). In this thesis, I focus on a conception of representation derived from
Hobbes’ theory of sovereignty (see also chapter 4). By positing the sovereign, whether
King or assembly, as a representative of the people, Hobbes “used the idea [of
representation] to ground a secular conception of political authority” (Runciman 2010:
15; see also Pitkin 1967; Loughlin 2003). From Hobbes we thus get the notion that
government 1s legiimate because it acts on behalf of the people. It may not be
democratic, but the activity of governing 1s always performed based on the relationship
of political representation between the people and its governmental apparatus. What 1s
represented, In turn, is the will of the people, whether expressed in elections,
constitutions or in the basic will for survival.

The notion of dual representation, then, refers to a structure of making the
people present in the activity of governing not through one highest governmental
authority but two equally empowered such authorities. The dualisation of
representation, in turn, is accomplished through a conception of the representational
relationship being differentiated according to different orders of popular will. While
representing the same political subject, the people, the representatives do not represent

the same kind of will.
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On the one hand, elected representatives (governments and parliaments)
represent the periodic and changing expressions of popular will through the ballot box.
From the perspective of dual representation this is a perfectly legiimate form of
representation, but it 1s only partial. It 1s, for one, the will of the majority that 1s
represented, leaving the will of the minority unrepresented in the activity of governing.
More mmportantly, however, it expresses political will on the subjects of the day and
governs according to short-term considerations. The expression of political will through
electoral representation may, furthermore, be corrupted by incentives arising from the
electoral process itself (see chapter 3). If electoral representation monopolises the
representation of popular will, in short, it will be fleeting and ever-changing.

The 1dea of central bank independence 1s based on a conception of the stability
of the monetary order being a precondition for a viable democratic, political life (see
chapter 2). Securing monetary stability, in turn, demands far-sightedness and expert
management. Subjecting monetary policy to electoral representation risks not only
undermining the foundational will of the people for price stability but also the very
structure of electoral representation as such. Popular will must, therefore, also be
represented through (‘impartial,” non-partisan) governmental institutions that govern
according to long-term considerations (see chapters 2 and 3). These mstitutions must, in
turn, be able to say ‘no’ to elected representatives. While there may be other such
representative mstitutions, this thesis focusses only on the central bank as a ‘monetary
representative’ of the people. In this conception, the central bank exercises not an
authority delegated to it by elected representatives, but one derived directly from the
people.

Within a state, dual representation refers to the same underlying political subject:
the people. Dual representation 1s thereby mstitutionalised within the framework of the
state as the general sovereign representative of the people. In conflicts between the
central bank and government, the people must, somehow, decide. Dual representation
beyond the state, however, takes on a different form and creates different kinds of
problems. As I highlight in chapter 4, the ECB was constituted as a direct representative
of the peoples of Europe, who transferred the right to exercise sovereign powers with
regard to monetary affairs to the ECB through the constitutional contract of the
Maastricht Treaty. By constituting it outside the framework of an existing state and
vesting 1t with sovereign powers within its sphere of policymaking, the ECB was

constructed as a sovereign representative on a par with the Member States of the euro.
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This 1s highlighted by the fact the ECB’s monetary policy decisions become directly
effective throughout the Eurozone’s territory without the mvolvement of Member State
representatives or the possibility of Member State veto. Instead of the dual
representation of a people’s will within the structure of unified sovereign representation,
sovereign representation itself 1s thereby dualised. Every people of the Eurozone 1s made
present in the activity of governing through two governmental institutions exercising
sovereign powers: the E.CB within the sphere of monetary policy and its Member State
i other spheres of policymaking. Both kinds of sovereign representation are thereby
limited - the ECB’s more limited than the Member State’s. This constitutes the
Eurozone’s peculiar response to the monetary problem of politics: the central bank’s
authority 1s founded on the constitutional separation of the sovereign powers to conduct
monetary policy, on the one hand, and general economic policy, on the other. This
separation 1s justified by the theory of central bank independence that emerged in the
1970s and 1980s, as discussed in chapter 3.

The separation of the sovereign power to conduct monetary policy from the
realm of the state creates a peculiar order of exercising governmental powers within the
Eurozone (discussed in chapter 5). While sovereign representation may be divided and
limited, the fundamental political rght of the individual peoples to authorise
governmental activity 1s not. The fundamental condiion of the constitutional
construction of the Economic and Monetary Union (EMU) is based on the continued
sovereignty of the peoples as separate foundational subjects. This, according to its
founding constitutional 1maginary, creates limits on the exercise of sovereign powers by
both the ECB and the Member States. In short, the exercise of governmental powers 1s
constrained by law, which concretises the founding will of the peoples. The ECB,
however, exercises technocratic discretion to fulfil its mandate; its zefos of price stability.
Technocratic discretion 1s envisioned as a rules-based approach to governing that, in the
spirit of the law, fills the mevitable gaps of the legal order. The democratic expression
of political will through electoral representation at the Member State level, finally, 1s
constrained by both the rule of law and the technocratic authority. According to the
mmaginary, however, this constraint is not to be understood as an external limitation on
democracy but one arising from the peoples themselves. The three governmental logics
- the rule of law, technocracy and democracy - are thereby supposed to be mutually

reinforcing.
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As highlighted in chapter 5 and spelled out in more detail in chapter 6, there are
important tensions between the three governmental logics. In the Eurozone Crisis, these
tenstons manifested themselves as contradictions. On the one hand, the Crisis revealed
the inherent ambiguity of the ECB’s legal mandate: fidelity to the law might compromise
fidelity to the telos. There was, in other words, a tension between the formal expression
of political will in the past and the governmental necessities of the present. This was
highlighted by the ECB’s Outright Monetary Transactions (OMT) programme. On the
other hand, the Crisis revealed the difficult relationship between the representation of
political will at the Member State level and the general governmental order of the
Eurozone. In the Greek crisis of 2015, this came to a head and the ECB played a crucial
role in this regard.

More than anything, the Furozone Crisis revealed that the constitutionalisation
of price stability and the structure of dual sovereign representation had not elimiated
the problem it was created to overcome, namely, the problem of politics with regard to
the monetary order. Ordinary politics at the Member State level continued to constitute
a threat to the monetary order (and its embodied ideology). Moreover, the need for
governmental flexibility in the face of an unprecedented crisis raised the problem of the
fundamental political authorisation of the governmental order. As I highlight in chapter
7, then, the contradictions inherent in the EMU’s governmental order introduced the
‘necessity’ of realigning sovereign representation. The problem of politics thereby
became not one of limiting the exercise of political authority but of generating it in order
to secure the requisite governmental capacity to protect and enforce the stability of the

monetary and economic order.

This thesis approaches central bank independence as a political, rather than economic,
project. The analysis, however, 1s not only about central bank independence as such. It
1s about a particular way of thinking about political and governmental issues. The
constellations of practices, theories and normative premises that go into the doctrine of
central bank independence as a conceptual apparatus address the basic question: Aow
ought we to govern? The 1dea of central bank independence responds to this question,
but its answer expresses an approach to the organisation of governmental powers and
the limits of politics that 1s more general. It expresses the notion that there are some
spheres of societal life that ought not to be subject to politics, but which need

nevertheless to be governed by public authority. It gives expression to the distinct strand
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of political theory and political philosophy that promotes the ideal of government
without politics.

Few of the ‘texts’ analysed and discussed in this thesis are political theoretical in
any sense of the term. Their underlying political theoretical assumptions and
commitments are nevertheless often clear. While the central sources remain those
produced by ‘second-hand dealers in 1deas,” the thesis seeks to underline the theoretical
aspect of the texts discussed by relating them to established works of political theory and
philosophy. This 1s not to say that the texts so analysed derive or develop their crucial
1deas from or against such works. Rather, situating such texts in relation to ‘great’ works
can bring out certain aspects of these ways of thinking through resemblance and
difference in terms of posing and answering key questions. Central bank independence

1s thus employed as a lens for approaching a particular way of thinking about politics.
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Chapter 1
The Monetary Order and the Problem of Politics

Introduction

One of the most significant events in the history of Western economic thought was the
Great Depression. It challenged the very foundational assumptions undergirding
established ways of thinking about economic and monetary matters and sparked new
economic 1deas as well as radical revisions of the 1deas of old. In the course of this crisis,
it became clear that the principles on which the pre-World War I political and economic
order was founded could not be recreated. Something new had to take its place. The
monetary order in particular had to find a new foundation.

In this chapter I focus on three theoretical approaches to the question of the
foundations of the monetary order that emerged in the inter-war period: Keynesianism,
the German ordoliberalism of the Freiburg School and the American neoliberalism of
the Chicago School.. While commonly understood as contributions to economic theory,
(the quality of) their economics 1s not my concern here. What is relevant for the present
purposes 1s the political thinking informing or derived from the economic theories. Or
rather, [ approach the theories as political theories that address the relationship between
politics, the government of money, and the wider economic order.

Despite their differences, the three approaches share the view that the question
of the government of the economy is key to establishing and maintaining a good society.
The stakes mvolved m ‘getting the economics right’ are not lmited to increasing
economic prosperity or securing monetary stability. These are but the means for

constructing a more just society. As Adam Przeworski and Emmanuel Wallerstein

i The three schools should be considered along the lines of ‘thought collectives’ rather than as fully
coherent and uniform theoretical apparatuses and within each school of thought there are important
differences between thinkers. Thinkers within each thought collective nevertheless share a certain
general outlook on the role of politics in relation to economic and monetary policy and it is this
outlook that I focus on in this chapter. The three approaches are thus presented not through
comprehensive or exhaustive reviews but through exemplaryworks and thinkers within each tradition;
works and thinkers that “can ‘stand in’ for a general logic, because [they illustrate] it in a paradigmatic
fashion” (Bickerton and Invernizz Accetti 2017: 189; see also Ferrara 2008). The objective, in other
words, 1s not to provide full account of the three traditions but to highlight certain ways of thinking
about and approaching a set of common problems.
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(Przeworski 1985: 206) note: “Behind economic alternatives lurk visions of society,
models of culture, and thrusts for power. Economic projects entail political and social
ones.”

The three approaches have, with varying intensity across time and space, been
highly influential in post-war economic thinking and practice (see, e.g., Kaldor 2015
[1983], Hein and Joerges 2017; Van Horn and Mirowski 2009). This 1s no less true
when 1t comes to central banking in the post- WWII period. Their influence on the idea
of central bank independence, however, 1s not straightforward. As I highlight below,
none espoused central bank independence from politics in the form it was later to take.
And vyet, as I discuss in chapters 2 and 3 in particular, central bank independence n
theory, practice and public law has, more or less consciously, incorporated central
elements from each of the schools while leaving others out.

The three theoretical approaches discussed in this chapter were to a large extent
developed in response to the experiences of the imterwar period, most importantly the
Great Depression and its social and political consequences. One crucial consequence
of the Depression was the conclusive collapse of the gold standard and the firm belief
that the value of money rested on being convertible into gold at a fixed rate. For the
thinkers discussed here, this introduced a crucial challenge: from that point on, the
foundations of the monetary order were openly and mescapably political. The problem
of politics with regard to the monetary order, which to a large extent could be ignored
during the heyday of the gold standard, had to be tackled head on. As I come back to
throughout this thesis, the challenges associated with an explicitly politically founded
monetary order that the three approaches identified i this context are still some of the
central concerns 1n terms of the relationship between the government of money and the
wider question of politics and societal organisation. As highlighted in chapters 2 and 3,
furthermore, central bank mndependence emerged in important part as an institutional
response to such challenges. Before turning to the discussion of the 1dea of central bank
mdependence as a response to the problem of politics in the next two chapters, this
chapter seeks to 1dentify what that problem consists in and how different theoretical
approaches have sought to respond to it.

The first section of the chapter presents a brief discussion of the collapse of the
gold standard and the emergence of the problem of politics in relation to the monetary
order. I then turn to how the Keynesian approach addressed this. While I focus mainly

on Keynes, the ‘Keynesian approach’ was not lmited to Keynes himself but was shared
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by other political actors and movements such as the New Dealers in the US and the
social democrats in Scandinavia. This approach stressed the importance of steering the
economy towards ends decided upon politically and it can be summarised under the
heading of ‘the primacy of politics’ (Berman 2006).

In explicit opposition to Keynes, different strands of new economic liberalism,
neoliberalism, sought to overcome both the shortcomings of laissez-faire liberalism and
present alternatives to economic planning (Keynesianism as well as Communism).
While Keynes may not have been necessary for this tradition to emerge, his ideas
represent the radical, even ‘catastrophic’, alternative to their own. After a brief aside on
Hayek’s notion of ‘denationalising’ money and its irrelevance to the discussion of central
bank independence, the chapter proceeds to present the ordoliberal approach to ‘curing
the Keynesian illness’ before turning to the approach of the American neoliberals.
‘While both these approaches seek to stifle the influence of politics on monetary policy,
they do so in different ways. Rules rather than political or technocratic discretion are
important to both approaches, but the nature of the rules differs. While the ordoliberals
developed the concept of an ‘economic constitution’ - thereby stressing the political
origins of the rules and principles guiding economic and monetary policy - the
neoliberals developed a method for guiding all forms of decision-making on the basis of
the supposedly immanent rules and regularities of ‘the economy.’ The three approaches
discussed can be summarised as follows: Keynesianism emphasises political rule and
focusses on influencing the content of policy-making; ordoliberalism focusses on polity-
making and emphasises the rule of positive law; and neoliberalism emphasises the
natural laws of the economy and focusses on shaping the way people think about both

policy- and polity-making.

Money and Politics in the Interwar Period

One of the notable mtellectual victims of the Great Depression was the 1deology of the
mternational gold standard, the “gold-standard mentality” (Eichengreen and Temin
2000: 183). While the gold standard may not have been the cause of the Great
Depression, it was only overcome after the gold standard was finally abandoned in the

1930s (Eichengreen 1996). Its abandonment, in turn, meant that the monetary order
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had to be confronted nihilistically, without an absolute.. The value of money was no
longer grounded in something that represented the ultimate symbol of stability and
value. Fiat currency was no longer among “the lesser types of money” (Schwartz 1987:
364), but the defining form. In contrast to money based on a commodity standard, fiat
currency’s only claim to value 1s found in a political authority making such a claim. The
value of money 1s essentially grounded in a political promise and the general belief that
this promise will not be broken.

In response to this sea-change in the Western monetary imaginary, new forms
of economic thinking emerged which sought not only to make sense of the collapse but
also to construct theories of a capitalist economic and monetary order which did not rely
on gold as an absolute standard outside the realm of politics. This, in turn, meant that

politics became the defining problem of the monetary order.

The Death of Gold and the ‘Old’ Central Bank Independence

The gold standard was a product of the 19. century and it “prevailed 1in its most pristine
form between 1880 and 1914” (Bordo 1981: 2) but the interwar period saw repeated
attempts to reintroduce it (see Eichengreen 1996). Under the gold standard, central
banks played a crucial role in managing (the effects of) gold and capital flows and were
allowed considerable independence in doing so. Their decisions, however, were largely
“regarded as obscure” and uncontroversial (Eichengreen 1996: 9). This relative political
unimportance of independent central banks under the gold standard owed much to the
widespread perception that “[ulnder a strict gold standard, there is no need for a central
bank” (Bordo 1981: 5). As a former Bundesbank president, Karl Blessing (1966: 89, my
translation), put it: under the gold standard “nobody demanded of the central bank that
it should stabilise the price level.” Thus, while “[a] central bank, independent of the
government, became the ideal of all who held respectable views [during the era of the
gold standard]” (Bopp 1946: 309), the meaning of central bank independence under a

functioning gold standard 1s very different from its meaning under a fiat monetary

» It ought to be noted that even before the mterwar collapse of the gold standard, a number of thinkers
had challenged the theoretical and historical accuracy and coherence of the metallic theory of money.
Before World War I, Georg Friedrich Knapp, for instance, had presented his State Theory of Money
m 1905 and Alfred Mitchell-Innes his credit theory of money in 1914. The gold standard mentality,
however, continued to dominate economic thinking, the international monetary order and
governmental practice well into the interwar period.
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regime. Theoretically at least, it 1s simply considered the agent of automatic mechanisms
associated with international trade and self-regulating markets (Polanyi 2001: 31). As
such, the central bank is simply “supposed to follow the rules of the game” (Bordo 1981:
5), whereby the creation of money is regulated by ‘natural’ forces outside its control
(Polanyr 2001: 141). The central bank can mediate the domestic effects of sudden
monetary changes, but it is essentially the dedicated ‘servant’ of a system that would exist
and function even without it. In that sense, the central bank 1s indeed independent of
politics but only because the system as a whole 1s.

This independence of money from politics was of course a myth (Polany1 2001;
Eichengreen 1996). As a monetary order, it was no less ‘political’ than fiat currency.
Without the commitment of major political and economic powers to “take whatever
steps were required to defend the central bank’s gold reserves and maintain the
convertibility of the currency into gold” (Eichengreen 1996: 5), the gold standard would
have been meaningless.; The gold standard rested no less than fiat money on political
authority. This observation, however, 1s akin to observing that the divine right of kings,
no less than the sovereignty of the people, 1s founded on a combination of beliefs,
conventions and interests. For the purposes of understanding contemporaneous
thinking, such an approach would obscure that these 1deas were largely taken for granted
and considered mherent in the order of things at the time. In a society governed by an
absolute monarch on the basis of anointment like 1 a society whose currency rests on
gold, there 1s ordinarily no questioning of the underlying truth of the arrangement.
“Belief in the gold standard was the faith of the age ... Where Ricardo and Marx were at
one, the nineteenth century knew not doubt” (Polanyi 2001: 26).. Regardless of the
partisan constellation of government, the commitment to the policies demanded by the
gold standard was unquestioned.

Only once the order of meaning within which this made sense entered a crisis,

as 1t did with the outbreak of World War I, was the gold standard fundamentally

s Scholars disagree on the relative importance of the different forces working to maintain the gold standard
at the ime. Whereas Kindleberger (1973) stresses the role of the UK as the hegemonic power, Polanyi
(2001) stresses the importance of the transnational network of haute finance and its influence on
national governments, and Eichengreen (1996) highlights the importance of great power cooperation
in the realm of monetary affairs. Whatever the forces working for the maintenance of the gold standard
were, however, they were largely undermined with the outbreak of WWI.

» Marx accepted Ricardo’s commodity theory of money almost to the letter, replacing only Ricardo’s
conception of the value of gold being based on scarcity and usefulness with his labour theory of value,
which attributed value to gold on the basis that it embodied a certain quantity of labour.
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questioned. In a sense, the collapse of the gold standard did for money what ‘the death
of God’ (or natural law) did for politics: it forced confrontation of the question of its
ultimate foundations in the absence of an external absolute. This analogy 1s reflected in
Blessing’s (1966: 88, my translation) notion that “in the good old time of the gold
standard there was no problem of the stability of monetary value in today’s sense.” While
changes m the general price level could occur, these changes were “more or less
accepted, like the weather, as something God-given.” What 1s at stake with the collapse
of the gold standard, as with the secularisation of the foundation of political authority, 1s
a turn to a system of monetary-political thinking and acting that must replace a
transcendent absolute with a self-consciously social and political construction. In the
final instance, the value of money, like the legiimacy of political authority, now rested
on nothing but mutual promises, agreements and social imaginaries. This, of course, did
not mean that the search for a grounding of value was abandoned but rather, as Hannah
Arendt (2006; see also Moyn 2008) emphasised in relation to the modern revolutions,
that value had to find its grounding in the realm of human action. “[The currency
problem of our time consists in ... replacing by acts of will and cooperation what the gold
standard accomplished more or less automatically” (Blessing 1966: 91, my translation).
The collapse of the gold standard was radical in itself as well as symptomatic of
a wider revolutionary change. As Polanyi (2001: 21) put it,
The breakdown of the international gold standard was the mwvisible link between the
disintegration of world economy which started at the turn of the century and the
transformation of a whole civilization in the thirties.
The 1920s, in Polanyt’s reading, had sought in vain to recreate the 19. century
mternational economic system through a reconstruction of some of its crucial elements,
including the gold standard. As such, it was tied to the 194 century in intellectual terms.
The truly revolutionary decade was the 1930s, which along with the Great Depression
saw the final abandonment of gold and “entirely new elements entered the pattern of
Western history” (ibid: 24).; Included in these was the simultaneous recognition of the
political foundations of the value of money and the elevation of the currency question

to one of the fundamental problems of politics.

s Polanyi (2001: 24) lists “the abandonment of the gold standard by Great Britain; the Five-Year Plans in
Russia; the launching of the New Deal; the National Socialist Revolution in Germany; [and] the
collapse of the League [of Nations] in favor of autarchist empires” as “the landmarks” of this change.
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The Problem of Politics in Relation to the Monetary Order

A comprehensive account of the factors supporting the 19. century gold standard
mentality 1s beyond the scope of this thesis. It 1s, nevertheless, worth stressing one
mmportant factor that has a direct bearing on the emergence of the problem of politics in
relation to the monetary order. In the 19. century, as Fichengreen (1996: 6) notes, the
problem of unemployment had yet to emerge as a systemic problem. Or rather, political
elites conceptualised unemployment not as a political problem but as a problem of
individual failings (see also Polanyi 2001). In so far as there were social movements that
demanded a break with this conception,s the ‘age of liberalism’” criminahised, jailed and
denied them political representation (Polanyi 2001: 234; Hobhouse 1944 [1911]: 214;
Berman 2006: 12). The gold standard in the age of economic liberalism rested in large
part on the political illiberalism of the ruling class. Significant interests and classes of the
population were excluded from political representation. Only this could make it possible
to consider the often recessionary policies demanded by the gold standard as being
consistent with “domestic prosperity” (Eichengreen 1996: 6; see also Keynes 1920: 18-
22).;

Among the crucial differences between the 19, century and the interwar period
are the extension of the franchise, the recognition of trade unions and the emergence of
the labour movement as a potent, albeit often reluctant (Przeworski 1985), electoral
political force. These factors altered the political dynamics considerably.
Unemployment and the general question of economic adjustment became a politically
salient issue. The automatic adjustments demanded by the gold standard were no longer

tolerated by an important proportion of the electorate, which could now find political

¢ Marx famously conceptualised the unemployed as the ‘reserve army of labour’ and presented an analysis
of the capitalist system of production and extraction of profit as being premised on the presence of a
‘surplus population’ alongside an ideological individualisation of the responsibility for unemployment
(Capitalvol. 1, chapter 25 in particular).

; In Keynes’ (1920: 18) post-WWTI analysis, the Europe of the gold standard was “so orgamzed socially
and economically as to secure the maximum accumulation of capital. While there was some
continuous improvement in the daily conditions of life of the mass of the population, Society was so
framed as to throw a great part of the increased income into the control of the class least likely to
consume 1t”. This age of growing inequality, more recently documented by Piketty (2014), was,
according to Keynes, the essential driver of capitalism at the time and it rested on “a double bluff or
deception.” “[TThe labouring classes accepted from ignorance or powerlessness, or were compelled,
persuaded, or cajoled by custom convention, authority, and the well-established order of Society into
accepting, a situation in which they could call their own very little of the cake that they and nature and
the capitalists were co-operating to produce” (Keynes 1920: 19-20).
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representation in the form of mass parties - Social Democratic as well as Fascist and
National Socialist - that promised ‘work and bread.” Governments that allowed
economic forces to run their course, producing mass unemployment and hunger in the
process, could no longer count on the population to accept this fate as the mevitable
outcome of natural processes or just punishment for prior excesses. They faced the very
real threat of being ousted by political movements promising a radical reorganisation of
the economy (see Berman 2006).

Reflecting on this condition in the mmmediate post-WWII period, the
ordoliberal Walter Eucken captured the problem succinctly: “Governments of countries
where mass unemployment occurs and persists are unlikely to be re-elected. 7The
Economuist expressed the general feeling when it said in 1942: ‘If liberal democracy 1s
mcompatible with full employment, then it has to go’” (Eucken 1989 [1948]: 43). Under
modern conditions, losing the battle for the economy spelled, like losing a war, the
certain end for a particular government and potentially even for a certain governmental
form. The ‘double movement’ (Polany1 2001) had set in and the ‘masses’ had become
an 1mportant political force. In the process, economic and monetary policy became
politicised (Kichengreen 1996: 10). In relation to the monetary order, the partisan
composition of government was no longer rrelevant.

This change did not come about overnight. During the 1920s, leftist
governments would often flounder - when they were not ousted by conservative forces
mvoking a state of exception - on the contradiction between their social policies and
electoral base, on the one hand, and their adherence to the gold standard, on the other
(Polanyr 2001: 236-237). In the 1930s, however, this changed, not least due to
Roosevelt’s New Deal, which sacrificed the mternational gold standard for domestic
employment policies. From then on, the monetary order in a very concrete sense rested
on partisan politics and the government of the day. The standard of value had been
displaced from the unchanging naturalness of gold to the ever-fluctuating artificiality of
political life. The fundamentals of the monetary order were explicitly linked to the
vagaries of (partisan) politics.

In addition to the politicisation of the monetary order at a foundational level, the
purposes for which monetary policy was to be conducted were no longer the subject of
general agreement. Currency stability was no longer the only overriding objective of
monetary policy but became relativised in relation to unemployment in particular. Since

a government committed to full employment could not tolerate a central bank
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conducting a policy with recessionary effects in the name of monetary stability, the very
foundation on which the pre-WWTI notion of central bank independence rested had
disappeared.

While there were clearly legiimate reasons for governments to take control of

monetary policy, the collapse of a fixed standard of monetary value also mtroduced
greater scope for governments to manipulate the currency for incendiary purposes
(Keynes 1920: 236). While the governments performing such manipulations were rarely
socialist, the threat that they posed to capitalism and private property was linked to the
communist threat. As Keynes (ibid: 235) famously attributed to Lenin, “the best way to
destroy the Capitalist System was to debauch its currency” (ibid: 235).s Through a
“continuing process of inflation” induced by governments seeking to “confiscate, secretly
and unobserved, an 1important part of the wealth of their citizens,” the very spirit of
capitalism was in danger of being undermined. This problem, however, was not
necessarily linked to the economic ideology of a particular government. It was a general
problem of government under a fiat or managed currency regime (ibid: 237).
Government as such, in other words, constituted a perenmal threat to the monetary
order and, thus, to the liberal capitalist political-economic order.
The collapse of the gold standard introduced the problem of politics in relation to
money. Monetary thought had to confront the question of politics and government. The
general problem manifests itself in two distinct but interrelated ways: in relation to the
foundations of the monetary order and in relation to the ordinary government of money
or monetary policy. The general problem and its two manifestations will be discussed
throughout the thesis but on the basis of the discussion so far, its elements can be
summarised as follows.

When the value of money is politically determined and controlled, the monetary
order can no longer be understood as being natural and beyond the control of the
political authorities of the state. The monetary order is artificial and has to be mstituted

and maintained through the exercise of political authority. Political authority defines

s The evidence for Lenin ever having expressed this view is not conclusive (see Fetter 1977; White and
Schuler 2009). The notion is reproduced in both Eucken’s (2004 [1952]: 255) and Friedman’s
(Friedman and Friedman (1990 [1980]: 268) work. Interestingly, the former attributes the statement
to Lenin, while the latter attributes it to Keynes.
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monetary value and constitutes the monetary order. The question, then, 1s how
foundational political authority 1s exercised and what kind of monetary order is
established. Because the monetary order 1s explicitly founded on political authority, the
possibility of political change can never be ruled out. In a foundational sense, then, the
stability of the monetary order is subject to political authority.

Because the monetary order 1s political, not natural, 1t 1s manipulable. It 1s not
only subject to changes of fundamental political will but remains also mescapably subject
to the expression of political will through the ordinary political process. Thus, the
monetary order 1s at the mercy of the expression of political will through government
policy. This can manifest itself directly through the political control of monetary policy
or indirectly through conflicts between monetary objectives and other economic
objectives of the government. In the absence of ‘absolutes’ grounding the meaning of
any given policy objective, those objectives can be redefined at the whim of governments
and electorates. Monetary policy 1s thereby subject to, and ‘threatened’ by, ordinary
(democratic) politics.

The thinkers discussed below all start from this condition. The question 1s what
follows from it: should politics and political authority be embraced or ought it, somehow,

to be overcome anew?

The Primacy of Politics in Keynesianism (and Beyond)

Keynes’ approach to economic problems, including the problem of politics in relation
to money, was not entirely unique at the time. Aggregate demand management, for
mstance, was a crucial aspect of Swedish social democratic policy already before 7he
General Theory was published. Interwar social democrats, furthermore, often adopted
a perspective that positioned them, like Keynes, in opposition to the economic
determinism of both orthodox Marxism and laissez-faire liberalism (Berman 2006: 6,
169; 2009: 562). There 1s in particular a close affinity between Keynes and the
Stockholm School economists whose work mspired Swedish Social Democracy (Blyth

2002: 96). Before turning to the discussion of Keynes’ ideas, I will therefore briefly
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discuss the approach of the Stockholm School, exemplified by the economist and Social

Democrat Gunnar Myrdal.

Social Democracy

In a series of lectures given i 1928, Myrdal (1953: x) developed an immanent critique
of (neo)classical economics, which sought to uncover its foundations in an ideological
commitment often “only present as tacit assumptions, implicit in the conclusions.” This
1deological commitment amounted to a corruption of the “economic science” whose
task, he claimed, “is to observe and describe empirical social reality and to analyse and
explain causal relations between economic facts.” “T'o determine what our fears and
wishes ought to be,” he argued, 1s “outside the realm of science” and “the proposition
that one state of society, actual or imagined, 1s politically preferable to another can never
be inferred from the results of scientific work” (ibid: 1).

Myrdal’s (bid: 13) criique was directed specifically at the tendency to present
“specific political recommendations ... as results of scientific analysis.” The consequence
of the critique 1s clear: the values according to which society 1s governed ought to be
determined politically, not by a ‘science’ founded on the principles of natural law and
utilitariamism. This, in turn, had important consequences for monetary policy: it had to
“be set within the framework of economic policy which in turn must be set within an
overall political frame of reference” (Dostaler 1990: 208). By advancing visions of an
normatively superior economic order, the (neo)classical economists were leaving
economic science behind and entering the realm of politics.

The economic and monetary order, then, 1s inescapably a political order and the
policies that shape its concrete form should depend on the values that the political
community wants realised. Government cannot achieve whatever it wants in terms of
economic outcomes because policies have unintended consequences. But it 1s the role

of economists to help politicians understand these, not to prescribe the values according

o« Myrdal’s work not only inspired the policies of the Swedish Social Democrats, he was also active in
developing and implementing them as an MP (elected in 1934) and later as Trade Minister (1945-7).
In his “intellectual biography’ of Myrdal, Willilam Barber (2008: x1) notes that: “If his contribution had
been available to readers of English before 1936, it 1s interesting to speculate whether the ‘revolution’
in macroeconomic theory of the depression decade would be referred to as ‘Myrdalian’ as much as
‘Keynesian.””

» Under the title Vetenskap och politik 1 nationalekonomien [‘Science and politics in (macro)economics’],
published in Swedish in 1930 and in English, with the title The Political Element in the Development
of Economic Theory, in 1953.
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to which the community governs itself. The economy 1s not a fixed order operating
according certain universal and unalterable principles, whereby government intervention
becomes distortive by definition. The economy 1s inescapably politically constituted and
governed according to political choices.

What characterises this perspective 1s that it locates the driving force of history
in political action rather than economic processes. It asserts “the ability of collective
action to shape history” (Berman 2009: 562). This means that the question of the ‘best’
economic order can only be answered with another question: best in terms of what? And
this, in turn, can only be answered through the formation of political will. While this
point may seem obvious, even banal, Myrdal highlighted that even though most
economists claimed to adhere to it, their theories and policymaking did not. The
economic ‘experts’ were not neutral arbiters of technical knowledge but active promoters

of particular political-economic 1deologies.

Keynes and the Capitalist Economy

Keynes (1978a [1936]: 383-4) to a large extent shared this view and 7The General Theory
provides a comprehensive re-examination of the fundamental tenets of modern
economics in this light. The classical doctrine of economics held that macroeconomics
was merely the aggregation of processes and mechanisms at the level of individuals.
Adam Smith’s (Wealth of Nations, bk. 1, ch. 2) famous notion that “It is not from the
benevolence of the butcher, the brewer, or the baker, that we expect our dinner, but
from their regard to their own interest” was elevated to the general principle guiding all
economic activity. Any distortion of the principle of the general interest emerging from
the pursuit of private interests was consequently viewed with suspicion.

Keynes rejected this. By considering the economy as a whole as the starting
point, Keynes arrived at the notion that what 1s rational for the individual may be
irrational for the community. Furthermore, in failing to take a comprehensive view of
the economy, classical economics failed to acknowledge its political foundations and
preconditions. For mnstance, in relation to the question of international peace, Keynes
(1978a: 382, emphasis added) noted that

under the system of domestic Jaissez-faire and an international gold standard ... there
was Nno means open to a government whereby to mitigate economic distress at home
except through competitive struggle for markets.
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To Keynes, then, like to some of his socialist contemporaries - Lenin (2010 [1917]) and
Luxemburg (2003 [1913]) in particular (see also Arendt 2017 [1951]) - the classical
theory neglected the question of the relationship between the capitalist economy’s inside
and its outside; the question of imperialism, in other words. In its focus on equilibria, it
falled to acknowledge capitalism’s mherent need for ever expanding markets for
products and factors of production to overcome its internal tensions.n While Lenin and
Luxemburg saw this as an mherent and nescapable feature of capitalism, Keynes
perceived the problem as one of 1deas about state policy. The problem was that the 194
century capitahist state did not, for ideological reasons, address the problems associated
with the domestic class conflict and power-imbalances between capital and labour but
operated on the tacit premise that such problems could be overcome through the
external expansion of markets. WWI and the Great Depression dispelled this illusion
(Keynes 1978a: 383) and the crisis opened the door for a paradigm shift that would
redefine the ideational and ideological outlook of the state (Polanyi 2001; P. Hall 1993;
Blyth 2002).

The comprehensive view of the economy has a direct bearing on the question
of monetary order and monetary policy. Keynes’ theory takes its point of departure in a
critique of the Quantity Theory of Money and its failure account for crises. A laissez-
faire theory, the Quantity Theory, which Friedman would later revisit and reformulate
(see below), conceives of money as essentially neutral. Changes in money supply will
only affect the price level, leaving ‘real’ economic variables unchanged. The conclusion
1s therefore that government should refrain from conducting an active monetary policy;
it would, at best, be neffective. As such, public authority should not react to monetary
developments but simply lazsse-le passer. Keynes’ (1978b [1923]: 65, emphasis in
original) critique of this 1s summarized in a famous passage from A Tract on Monetary
Reform:

Now ‘in the long run’ the Quantity Theory 1s probably true ... But this /ong runis a
misleading guide to current affairs. In the long run we are all dead. Economists set
themselves too easy, too useless a task 1f in tempestuous seasons they can only tell us

that when the storm is long past the ocean 1s flat again.

1 As Arendt (2017) draws attention to, political elites at the time also failed to acknowledge the political
tensions that imperial expansion outside Europe entailed within Europe.
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The long run assumption does not hold because the damage caused in the short run
may destabilise the economy to such an extent as to completely alter its shape. History,
as Keynes saw it, 1s made up of short runs and politics can change its course. Economic
theory, then, must develop an understanding of crises that can serve as a guide to
government action.

The crisis, according to Keynes (1978a: 315), 1s in large part caused by “the
sudden collapse n the marginal efficiency of capital.” This, in turn, 1s accompanied by
a “dismay and uncertainty as to the future” which then again leads to a “sharp increase
in hiqudity-preference” (ibid: 316). That is, economic actors tend to hoard money rather
than engage in the consumption or investment necessary to counter crisis tendencies.
“In conditions of faissez-faire the avoidance of wide fluctuations in employment may,
therefore, prove impossible” (ibid: 320). On this basis, Keynes (ibid.) concludes “that
the duty of ordering the current volume of investment cannot safely be left in private
hands.” “[T]he common will, embodied in the policy of the State” (ibid: 377) must
mtervene “to expand output” (ibid: 325) and exercise “a guiding influence on the
propensity to consume.” Furthermore, “a somewhat comprehensive socialisation of
mvestment will prove the only means of securing an approximation to full employment”
(ibid: 378).

Keynes’ response to the Depression entails an agenda for transforming the
relations of power in capitalist society. This 1s particularly clear with regard to the state’s
role In increasing investment, which is associated with “the great social advantages of
increasing the stock of capital until it ceases to be scarce” (ibid: 325). The power of the
capitalists to dictate the terms of production would thereby be limited and it would, in
the final instance, “mean the euthanasia of the rentier, and, consequently, the euthanasia
of the cumulative oppressive power of the capitalist to exploit the scarcity-value of
capital” (ibid: 376). What The General Theory provides 1s thus a justification for using
state power to transform the antagonistic relationship between capital and labour,
whereby the mherent tendency of capitalism to address its domestic problems through
external expansion would be stifled. Keynes’ theory, in other words, allows for detaching
the domestic from the international, whereby also the internationality of the monetary
order cedes importance and monetary policy becomes a domestic political concern.

Keynes (ibid: 372) explicitly situates his theory as a response to the problems
emerging in the twilight years of the ‘gilded age’: “[t]he outstanding faults of the economic

society 1 which we live are its failures to provide for full employment and its arbitrary
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and mequitable distribution of wealth and incomes.” Monetary policy plays a crucial role
correcting these. Inequality in wealth and income, Keynes (ibid.) claims, 1s mainly
justified by the “belief that the growth of capital depends upon the strength of the motive
towards individual saving and that for a large proportion of this growth we are dependent
on the savings of the rich out of their superfluity.” Keynes (ibid: 372-3), however, shows
that “the growth of capital depends not at all on a low propensity to consume but is, on
the contrary, held back by it.” “The justification for a moderately high rate of interest”
(ibid: 875) thereby collapses along with the argument for a monetary policy pursuing
price stability above all else. Instead, he claims to demonstrate that “the extent of
effective saving 1s necessarily determined by the scale of mvestment and the scale of
mvestment 1s promoted by a /ow rate of interest” (ibid: 375, emphasis in original). In
terms of monetary policy, then, “it is to our best advantage to reduce the rate of interest
to that point relatively to the schedule of the marginal efficiency of capital at which there
1s full employment” (ibid.). Private saving, in turn, ought to be replaced in the main by
“communal saving through the agency of the State,” which would allow for “the growth
of capital up to the point where it ceases to be scarce” (ibid: 376).

Transferring the task of capital accumulation from the private to the public
entails the separation of capital from capitalists. Capital, in this perspective, should not
be considered the sacred private property of the capitalist but as something inherently
social. To the extent that capital 1s privately held, it ought to be disposed of in a manner
beneficial to the community as a whole. In Scandinavian social democratic legal theory,
this was known as ‘functional socialism’ (see Adler-Karlsson 1967). Capital ownership,
according to this approach, should be considered an absolute right neither of the
mdividual (as in capitalism) nor the state (as in communism) but should be disaggregated
mto its component parts and functions in society. Embodying the common will, the state
then determines the scope of private ownership and mitiative as well as the distributions
of its rewards. The task of state policy, then, 1s not to stifle individual mitiative but to
correct 1t of its excesses and ensure the “conditions of [its] successful functionmng”
(Keynes 1978a: 380, emphasis added). As such, it is not

the ownership of the instruments of production which it is important for the State to
assume. If the State 1s able to determine the aggregate amount of resources devoted to
augmenting the instruments and the basic rate of reward to those who own them, it
will have accomplished all that is necessary (ibid: 378).

In this conception, the state does not take full control of the means of production but

determines the broad outlines of their use. As such, this approach constitutes, as Adler-

33



Money and the Problem of Politics

Karlsson (1967) noted, an ‘alternative between capitalism and communism,’ and both
Keynesians and social democrats “held out the prospect that the state could reconcile
the private ownership of the means of production with democratic management of the
economy” (Przeworski 1985: 207; see also Berman 2006: 180). Politics, in other words,

would allow for and should seek a compromise between capitalism and democracy.

The Dependent Independence of the Central Bank

Keynes’ (1978a: 379) theory, which involved “a large extension of the traditional
functions of government,” informed his attempts to educate political leaders across the
political spectrum in the UK and beyond, imcluding on questions of currency reform,
monetary policy and central banking (see, e.g., Keynes 1978c¢: 1-203). A notable example
of the latter 1s Keynes’ (1978d [1932]:) sympathetic critique of the Labour Party’s 1932
proposal for monetary reform.

Labour’s proposal had asserted the primacy of domestic considerations in
monetary policy. In doing so, it had pitted itself against the policy priority of the Treasury
and the Bank of England, who remained committed to “an ultimate return to gold”
because “they conscientiously disbelieve in the whole order of ideas for which the
alternative policy stands for” (Keynes 1978d: 129). Keynes supports this aspect of
Labour’s proposal because it would reverse the hierarchy of norms and allow monetary
policy “to be rid of the tie with gold” (ibid.), particularly in the crisis situation.

The choice of monetary order has important implications for the mstitutional
relationship between the central bank and the government. Should the monetary order
be reformed, Keynes (ibid., emphasis added) claims, “it will, in fact, be the doubting
[Governor of the Bank of England] Mr Norman ... who will have the first shot at trying
to carry out the policy which 1s not his own choice.” The central bank 1s thus subjected
to political authority and would not be in a position to say ‘no.” The “successtul
management” of the currency, however, i1s “not so easy” (ibid: 129-30). The new
monetary regime will “require the exercise of a new technique, including, especially, a
large measure of control over the volume of new investment” (ibid: 130). In line with

the argument of 7The General Theory, monetary policy needs to be considered in

» The article was published in two parts in 7he New Statesman and Nation on 17 and 24 September
1932.
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conjunction with the role of the state in controlling investment, a coordination without
which “the business of controlling the value of sterling ... 1s likely to prove beyond our
powers” (ibid: 136).

Labour’s proposal entails that the Bank be put completely under the auspices of
the political representatives, with only “the day-to-day business of the Bank being carried
on by the Governor and his subordinates” (ibid: 130). Keynes, however, sets out an
alternative vision of the central bank’s position: “The management of the Bank,” Keynes
(ibid: 131) agrees with Labour, “should be ultimately subject to the Government of the
day” and the “principles of the currency system ... should be determined by Parhament.”
Keynes thus places the political authority to determine the monetary order with the
legislative power and the power to determine the objectives of monetary policy with the
executive. However, “[tlhe less direct the democratic control and the more remote the
opportunities for parhamentary interference with banking policy the better it will be”
(ibid.).

Keynes thereby presents a particular notion of central bank independence. The
objectives of monetary policy are to be determined politically, but its execution should
be left in the hands of the experts at the Bank. Keynes (ibid.) justifies this on the grounds
that “If the Bank of England 1s to carry out the monetary policy which 1s proposed, it
will be engaged in the practice of a very difficult technique, of which the Parliament will
understand less than nothing.” “[D]emocratic interference” in the day-to-day practices
of the Bank should be avoided because “[a] planned economy will be impracticable
unless there 1s the utmost decentralisation in the handling of expert controls” (ibid.). For
a comprehensive economic policy to work, in other words, deference to technocratic
expertise 1s necessary. The central bank 1s dependent on the democratic process and
the government of the day for its objectives but requires independence for achieving
them. As such, the Bank’s “independence and its prestige are assets [worth preserving]”
(ibid: 132).

In Keynes’ (ibid.) analysis, the “demand for [the Bank’s] subjection to the
democracy largely arises ... out of the peculiarities of recent years” in which “the country
has possessed no defined standard and not even a defined monetary policy laid down
by Parhament.” The consequence of this 1s that “the Bank of England has been left free
to exercise ... a wider discretion than it ought to have ... on matters which go far beyond
the practice of a technique for the attainment of a purpose, the general character of

which has been laid down by a higher authority” (ibid.). The problem 1s not the
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mdependence of the Bank but that the political authorities have shirked their
responsibility for economic and monetary policy. If the Bank 1s acting otherwise than
the government desires, it 1s not the Bank that 1s at fault but the government. “The
widespread feeling that the Bank of England 1s an irresponsible body exercising arbitrary
power without marked success” (ibid.) 1s therefore misdirected. The problem is not the
Bank’s independence, but that the government has allowed the Bank to decide
autonomously on the objectives of monetary policy. Keynes’ response to the problem
of politics 1n relation to the monetary order and monetary policy 1s thus to embrace it.
At the same time, however, he called on political authorities to recognise their own
(cognitive) limits. T'o Keynes then, central bank independence was not a response to the
problem of politics but a means of enhancing the technical execution of political

objectives.

Intermezzo: The Irrelevance of Hayek

Friedrich von Hayek 1s perhaps the most famous critic of Keynes and the notion of
political control of money. In Choice in Currency (1976a) for instance, Hayek explicitly
blames the Stagflation Crisis of the 1970s on Keynes, whose theory, according to Hayek
(1976a: 14), justified the practice of “government control of the quantity of money.” As
Hayek (bid.) saw it, there was “not the slightest hope that any government, or any
mstitution subject to political pressure, will ever be able to [secure monetary stability].”
In democracies governed by the majority of the day, governments would “have no choice
but to use their powers for the benefit of particular groups” and those groups invariably
demand more money (ibid.). The problem of monetary instability and inflation 1s
mherent to (democratic) politics and the only viable solution 1s “to find a way to protect
money from politics” (ibid: 16, emphasis added). While Hayek revered the gold
standard for its automaticity and ability to provide monetary stability, he did not believe
it could be reintroduced politically. Instead he advocated a system of free currency
competition, whereby no state would be able to monopolise the 1ssuance of legal tender
within its territory. In this system, there would be no need for a central bank.

The ‘denationalisation of money’ (1976b), however, encounters the problem
that 1t requires conscious political action to introduce it. Hayek (1976a: 22) envisions
that this could be done through an international treaty. Hayek’s currency regime 1s

thereby as dependent on political will as the Keynesian currency system that he 1s
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criticising, only not at the domestic but at the international level.;s The main difference
1s that the daily control of monetary matters 1s removed from the political process of
individual states and subjected, through international law, to the disciplining force of
competition. Hayek does not escape the problem of politics, but simply relocates it to a
different level.. A political decision on the currency regime must still be made. The
question for Hayek 1s how the ‘right’ decision will be made. In this regard Hayek, like
Keynes (and Simons and Friedman, see below), seeks to change people’s way of thinking
about the role of politics in society and in relation to money. In the final instance, then,
Hayek places his trust in the “great struggle of ideas” (Hayek 2011 [1960]: 48).

Like Hayek, German ordoliberalism and American neoliberalism sought to
overcome the problem of politics in relation to money and positioned themselves against
the Keynesian embrace of politics in the government of money. In contrast to Hayek’s
ambiguity on the question, however, these approaches explicitly recognised the necessity
of public authority as the foundation of the monetary order. They thus rejected the
possibility that a stability-oriented monetary order might emerge spontaneously from the
workings of market forces. The problem of politics was there to stay. The question was
only how to address it. In this regard, the two approaches developed theories and
frameworks that explicitly sought to establish principles and rules governing the exercise
of public authority with regard to monetary affairs. As such, they are of greater relevance
to the question of monetary order and monetary policy than Hayek. Their respective
approaches to the nature of the principles and rules governing monetary affairs,

however, differed.

The Primacy of the Constitution in Ordoliberalism

Ordoliberal thinking did not abandon the gold standard and the principles informing it

easily. In the mter- and post-war periods, however, the historical situation could not be

s Both Choice of Currency and Denationalisation of Money are at least partly written as interventions in
the debate on European monetary union and specifically on the question of whether to introduce a
single currency (1976a: 17; 1976b: 17-18). The notion of an international treaty governing monetary
relations was thus presumably inspired by the European Economic Community and its ability to
mtroduce a rules-based order enforced by “international bodies” rather than “international authorities
possessing powers of direction” (1976a: 22), that 1s, without a sovereign power.

1w Somewhat paradoxically, Hayek subjects the monetary order to executive discretion by trusting states to
enshrine the monetary order in international law. Perhaps more than anything, this reveals that it 1s
not political authority as such that Hayek is afraid of but the democratic process and its potential for
empowering anti-capitalist governments.
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ignored and the question of the general economic and political conditions of the
monetary order had to be confronted (Lutz 1989 [1935]: 219:5). In response to this,
ordoliberals developed an approach which sought to reintroduce the principles of the
gold standard through an authoritative political decision.

For ordoliberals, the structural connection between the monetary order and “the
overall economic system” (ibid.) 1s decisive. The question of monetary order must be
addressed in relation to the wider socio-economic order. The principles governing each
aspect of the general order must not conflict. In this regard, the primary principle of the
gold standard 1s its automaticity, it “is a mechanism,” a “machine” (ibid: 220). Properly
conceived and supported, the gold standard eliminates political discretion in relation to
monetary policy. “[T]he essence of the gold standard” (ibid: 225-6, emphasis added) is
an 1impersonal and apolitical mechanism. It 1s a “strict order of international finance” in
which political discretion 1s constrained by a mechanism that ensures that the money
supply 1s always ““appropriate’” to the needs of the economy and “almost nothing at all
1s left to the planning initiative of [central] bank managers.” In contrast to Keynesian
monetary policy, the gold standard “makes few rather than many demands on the
human intellect” (ibid: 226).

The automatic monetary system, however, can only emit signals to guide
government action. The implementation of those signals rests on public authority. But
the freedom of public authorities to interpret those signals i1s constrained and
government cannot, “with zmpunity” (ibid: 236, emphasis added), affect core variables
of economic policy in a manner contrary to those signals. Keynesian economic planning,
therefore, presents “an irreconcilable antithesis” to the automatic monetary order
because it 1s

based on the idea of conscious organization by a central authority. Its aims and
methods originate ... in a totally different world based on a fundamentally different
view of the structural principles of the economy (ibid., emphasis added).

For a general economic order to function, then, there must be a coherence between the

principles governing all aspects of policymaking. The question of monetary order must

i» Published originally under the title “Goldwihrung und Wirtschaftsordnung.” Friedrich A. Lutz was a
student of Eucken, who develops a similar approach in Grunds:tze der Wirtschafispolitik, albeit based
an international commodity basket of consumer and industrial goods. The principles and effects of
such a system would be similar to the gold standard except that “the value of money would not depend
on one commodity - that is, gold - but would be linked to the value of several commodities” (Fucken
2004 [1952]: 262, emphasis in original, my translation).
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therefore be answered in the context of the broader question of the political-economic
order a society wants for itself (ibid: 226-7).

The choice between different monetary orders - a managed and an automatic -
1s a general choice between different approaches to governing the economy. This, in
turn, 1s a choice that involves sacrifices. Whereas the managed monetary order involves
the sacrifice of monetary stability, the automatic entails the sacrifice of the government
prerogative to respond discretionarily to domestic political concerns: “If the rules are
not observed” the automatic monetary system “ceases to be a system and chaotic
conditions result” (ibid: 229). Governments must therefore not succumb to popular
pressures for simulus during a trough. The government ought, rather, to support the
market in correcting the structural problems of the economy that led to the crisis in the
first place. Only this will be an authentic and sustainable response to any given crisis.
The nternational and automatic monetary system thereby promises to introduce a

mechanism to enforce market discipline on government policy.

The Economic Constitution
The necessity of aligning the principles governing monetary and economic policy,
demands a political commitment to allow “the price mechanism to take effect” (1bid:
231), as only the price mechanism can translate ‘real’ economic developments into
intelligible signals for economic actors. This is one of the central tenets in ordoliberal
economic theory: the price mechanism constitutes the central allocative device that
allows the large industrialised economy to function smoothly and with a minimum of
distortions (Eucken 1951 [1939], 1989 [1948], 2004 [1952]). As Franz Bohm (1989
[1966]: 53) put it, “the controlling force of the signals [of the market price system]
consists n the fact that they co-ordinate the partial plans of all participants on the basis
of decisions which are made by these participants.” It 1s a system of economic decision-
making which requires no governing central authority. The price mechanism operates
as a “scarcity gauge” or a “calculating machine” and aides otherwise disassociated
economic actors in the determination of “how to combine factors of production to
produce what is required” (Eucken 1989: 27-8).

To perform its role the price mechanism must not be disturbed. It therefore
demands general price stability, since price developments that reflect conditions other
than the relative scarcity of different goods and factors of production in the free market

distort its functioning. In order protect the price mechanism, the ordoliberal order
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requires a strong state both to establish the necessary framework conditions and protect
them from corruptive forces arising from the market or society (see Foucault 2008;
Bonefeld 2015; Streeck 2015; Wilkinson 2015a). It 1s a strong state, however, in a
particular sense. As the bearer of “volonté générale,” the state’s tasks must “include
anything connected with the realisation of free market conditions” (Bohm 1989: 55). It
must be endowed with a wide degree of discretion for evaluating and acting on what 1t
perceives as the conditions necessary for realising the free market economy (see White
2017a). However, the “task of government consists merely in creating the conditions
enabling this control mechanism [of the market] to operate in accordance with the
constitution” (Bohm 1989: 64, emphasis added). The state must refrain from going
beyond its role as an enabler and protector of the economic constitution. It is strong in
the sense that it must be afforded broad powers to ensure the workings of an automatic
mechanism that disciplines not only others but also itself. The strong state thus subjects
itself to qualitative limits but at the same time the automaticity of the monetary system
reinforces such constraints by ensuring that breaches of the economic constitution are
‘punished’ automatically. The internationality of the monetary system reinforces this
punishment mechanism and thereby becomes a core feature of the domestic
constitutional order of constrained government.

The price mechanism of the market 1s, like the deist God, a weak ‘sovereign.” It
works through the natural laws of the economy, but these are corruptible and the market
needs state power to enable and enforce its ‘will.” In this political theology (see Manow
2001), the immanent order of nature does not emerge spontaneously in its perfect form,
as “the classical economists” thought (Eucken 1989: 38). It is, rather, the task of
“economic policy ... to bring about the free, natural order that God intended” (ibid: 34
see also Eucken et al 1937). In this order, economic policy must be considered 1n its
entirety to prevent incongruities between different parts of it. As such, “[m]onetary
policy, policy on cartels, trade policy, policy towards small businesses et cetera” should
not be “seen as separate specialised areas to be dealt with discretely” (Eucken 1989: 39)
but constituent parts of a general whole. The problem of politics 1s thus pivotal to
ordoliberal thinking in that political authority presents a perennial threat to the ‘natural’
order - through its potentially corrupting influence on the workings of the market -
while at the same time being inescapably necessary for bringing it about and protecting

it. This inherent paradox between the artificiality and naturalness of the market economy
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means that political authority 1s always both necessary and unwanted. The question,
then, 1s how the paradox 1is to be addressed.

The ordoliberal paradox of political authority 1s a variant of Rousseau’s ‘paradox
of politics’ (Honig 2009), 1.e. the problem that good laws come from good politics but
good laws being a precondition for good politics. The problem is that social life does
not emerge ex mhilo but 1s always situated historically and in concrete constellations of
power. Any limited reform within the specific historical situation 1s inescapably
msufficient or even counter-productive because it cannot adequately take the whole
range of its consequences into account. Introducing the gold standard alone in the
historical situation of Weimar Germany, for instance, would be bound to fail unless the
comprehensive economic and political order were to be reconfigured along with it.
Conversely, as Eucken (1989: 32) notes, “[tlhere 1s little point in devising national
constitutions in the modern world without regard for the economic system.” And in the
face of structural economic changes, “[tlhe constitution of the country [may remain]
unchanged, but because of the shift in economic power the governmental decision-
making process undergoes a change” (ibid.). The monetary system or the economic
constitution must not, in other words, be addressed 1n 1solation but in conjunction with
the wider consideration of the constitutional relation between state and society (see
Bohm 1989).

In order to address this problem and overcome the problem of unintended
consequences of partial and discretionary political imtiatives, a ‘naturally’ occurring or
artificially induced break with the past must be sought. In 1922, Carl Schmitt (2006)
mtroduced his concept of the decision in and on the state of exception as the political
equivalent of the miracle i Christian theology to address this problem and the
ordoliberals in large part adopted this notion in their political theory (see, e.g., Bohm
1989: 63). In Constututional Theory, Schmitt refined the concept of the political decision
and, by fusing it with the concept of the constituent power, arrived at a conception of the
constitution as being derived from “the political will, whose power or authority 1s capable
of making the concrete, comprehensive decision |Gesamtentscheidung] over the type
and form of its own political existence” (Schmitt 2008 [1928]: 125). This constituent
decision, mn turn, defines the constitution in its entirety and “[tlhe validity of any
additional constitutional rule 1s derived from the decision of this will” (ibid.).

In their so-called ‘Ordoliberal manifesto,” the ‘founding fathers of

ordoliberalism’ - Eucken, Bohm and Hans Grofmann-Doerth (1937: xix/1989: 24) -
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adapted the language of the ‘comprehensive decision’ to their own intellectual
programme. In this, ‘the economic constitution” ( Wirtschafisverfassung) is described as
“a general political decision | Gesamtentscheidung] as to how the economic life of the
nation is to be structured.”s The manifesto calls for energetic legal-political action, but
it rejects the Schmittian nihilism of the constituent moment. The economic constitution-
making process should mstead “bring scientific reasoning, as displayed in jurisprudence
and political economy, into effect for the purpose of constructing and reorganising the
economic system” (Kucken et al 1989: 23; see also Fucken 2004: 250-253; Miller-
Armack 1978). The economic constitution should therefore be constituted by “men of
science” who “by virtue of their profession and position” are “independent of economic
mterests” and, therefore, “the only objective, independent advisers capable of providing
true sight into the intricate interrelationships of economic activity and therefore also
of providing the basis upon which economic judgements can be made” (Eucken et al
1989: 15; see also Biebricher 2014: 97). The realisation of ‘God’s intended order’ needs
legal-political action as its midwife and the “comprehensive decision on the political
order [Die ordnungspoliische Gesamtentscherdungl has to stand before individual
economic policymaking acts” (Eucken 2004: 250, my translation). The latter, in turn,
must conform to ‘the principle’ [ Prinzipl enshrined in the economic constitution.

The question of the monetary system 1s thereby inscribed within the wider
question of the principles informing the basic economic and political constitution of the
state. The monetary problem thereby becomes “merely one part of the fundamental
matter of the principles by which economic life should be governed” (Lutz 1989: 235).
The problem of monetary order 1s thus an integral part of the general problem of how
a political community governs itself.

The internationality of currency systems such as the gold standard (and later the
euro), however, introduces an additional difficulty. Precisely because they are
mternational, their functioning and maintenance requires “confidence in political
stability at home and abroad and, barely distinguishable from this, confidence in the
maintenance of the currency” (ibid: 233, emphasis added). If there are concerns about

the stability of the political system at home or abroad, economic activity ceases to be

i See also Miiller-Armack (1978: 328), who saw the job of “shaping an economic order” as requiring “its
incorporation into a total life style.”
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governed by ‘pure’ economic motives such as profit and productivity and becomes
determined by political considerations concerning “the real or supposed general security
or financial security of the countries concerned” (ibid.). The question of a particular
government’s willingness to make the necessary sacrifices to maintain the currency
system thereby becomes a concern for every other member of the system (bid: 234).
The internationality of the currency system thereby transforms the internal affairs of any
member nto a domestic political concern for every other member. As such, an
mternational monetary system requires embedding not only in a national economic
constitutional order but in a transnational one based on a comprehensive political

decision 1n a constituent moment.

The Role of the Central Bank

Although underdeveloped in ordoliberal thought, the transnational dimension of the
ordoliberal economic constitution has a direct bearing on the question of the euro and
the XCB. I will return to this in chapters 4 and 6. For now, it is worth considering in
more detail what the role of the central bank 1s within the ordoliberal economic
constitution.

As discussed above, ordoliberals hold that the monetary system cannot “be
considered i 1solation” or “from the perspective of monetary technique only” (Lutz
(1989: 236-7; see also Lutz 1962 [1936]: 94-95). It must be considered from the
perspective of the basic principle of “the whole economic system.” Like all other
governmental institutions, then, the central bank must follow ‘the rules of the game’ and,
i line with the general view of the role of the central bank under the gold standard, “not
much 1s expected of a central bank” because its operations are “simply derived from the
application of general economic principles to the monetary system” (Lutz 1989: 236).
This does not render central banks superfluous, but it means that they must not exert a
conscious, independent influence on monetary policy. “[Tlhey must,” rather, “work n
the same direction” as the monetary system (ibid: 229). The automaticity of the system
thereby provides the central bank with “an indicator of the need for action and of the
end to be achieved” (Macmillan report as cited in Lutz 1989: 229). Any intervention by
the central bank must, in other words, follow Alexander Ristow’s principle of ‘liberal

mterventionism’: it must “work in the same direction as the rules of the market, not

against them” (Lutz 1989: 241, n. 7).
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The principle of liberal interventionism has a direct bearing on the question of

central bank independence:

there can be no question of any ‘independence of the human intellect’ ... 1t 1s not for

the [central bank manager| to command but to obey even if this means obeying in the

manner of a highly intelligent servant who deduces only from certain indications what

his master wishes and then does the right thing without any express command (ibid:

230).
The market 1s the ‘master’ whose signals the central bank must head faithfully and the
‘monetary constitution’ (Lutz 1962) must ensure the “automatic functioning” of
monetary policy so that it does not depend on the “day-to-day decisions of political
bodies” (Eucken 2004: 262, my translation). Monetary policy thereby becomes an
exercise 1n applying the rules and principles of the economic constitution without
mdependent agency. Monetary policy 1s rendered outside ordinary politics through the
mitial comprehensive political decision on the economic constitution, but its conduct 1s
not left to an independent central bank. In fact, “an all too independent and weakly
controlled central bank 1s difficult to fit into the structure of the state. It will be tempted
to position itself in opposition to the general economic policy of the state” (Eucken 1946
as cited in Bibow 2009: 170). The ordoliberal economic constitution does thus not
provide a justification for central bank independence, quite the contrary (see also Bibow
2009).

While the ‘primacy of monetary policy’ [ Primat der Wahrungspolitik] (Eucken

2004: 255) 1s a core aspect of ordoliberal thought, it 1s so in the limited but important
sense of monetary stability being the essential precondition for a functioning price
mechanism, without which the competitive market economy 1s unthinkable (ibid: 256).
Because the gold standard had been the historically most successful means of securing
monetary stability, the ordoliberals sought the reintroduction of its principles by other
means. They did so, however, by providing a political theory of its foundations in a
comprehensive political decision on an economic constitution. When adherence to the
gold standard was no longer a political necessity, it had to be made part of the
constitutional choice between a “Free economy” and a “planned economy” (Lutz 1989:
241). The government of money, then, would take place on the basis of the primacy of
the constitution. Within the constitutional order, politics ought to play as minor a role
as possible and public authority should be employed mainly for protecting and
sustaining the constituted system. The constituent political decision, in other words,

ought to eliminate the role of politics in governing money and economic life in general.
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The Primacy of Rules in American Neoliberalism

The ordoliberals conceived of the economic constitutional choice as one between
competing comprehensive orders of potentially equal economic merit. That 1s, the
Keynesian planned economy could be as efficient as the market economy, but it
operated according to different principles. The choice between them was a moral one:
should society be free or unfree? To American neoliberals such as Milton Friedman,
this choice was false. The planned economy was indeed morally inferior to the free
market economy because it rested on coercion (Friedman 2002 [1962]: 13). More
importantly, however the notion that a planned and a free market economy operated
according to different organising principles was rejected. Regardless of the system of
governing, the ‘economy’ adhered to immutable laws and the problem with the planned
economy was that even a fully rational, ‘well-meaning’ planner would never be able to
know the full consequences of its policies. The planned economy would inescapably
produce unintended and unwanted outcomes and was therefore quite simply a clumsy
and sub-optimal way of organising economic activity.

This rejection of competing principles governing economic life had an important
bearing on the question of money. Inflation, according to Friedman and co-authors such
as Rose Friedman and Anna Schwartz, 1s neither a capitalist nor a socialist phenomenon
but finds its cause in the use of the printing press by government (Friedman and
Friedman 1990 [1980]: 254; Friedman and Schwartz 1963). It 1s a monetary
phenomenon and is derived from the way in which money is governed. As such, the
question of the monetary order becomes not so much a constitutional question as a
question of policymaking and of establishing a methodology for governing money n a

manner that does not distort the functioning of the economy.

Rules vs Authorities in the Absence of the Gold Standard

‘While monetarism, the neoliberal theory of monetary policy, 1s primarily associated with
the work of Friedman after WWII, some of its core conceptual underpinnings were
developed by Henry Simons in the inter-war period. Simons (1936: 11), in turn,
developed them on the basis of an “amazement that so many people of insight should
hold unwaveringly to the gold standard as the best foundation of national policies.” This
attachment to gold indicated, according to Simons (ibid: 12), “how little progress liberals

have made in showing, by way of answer to revolutionists, what kind of money-rules
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might be adopted to make capitalism a more workable system.” Liberalism, i other
words, had failed to develop a credible response to the collapse of gold as the foundation
of monetary value and as such, “[tlhe monetary problem stands out today as the great
mtellectual challenge to the liberal faith” (ibid: 1).

A liberal response to the problem of money had to abandon the gold standard
but without turning to a “reliance on discretionary (dictatorial, arbitrary) action by an
mdependent monetary authority” (ibid: 5, emphasis added). A liberal response had, in
other words, to reject central bank independence. Instead efforts ought to be directed
to designing and establishing “a monetary system good enough so that, hereafter, we may
hold to it unrationally—on faith—as a religion, if you please” (ibid: 14). The task, in other
words, was to politically establish a system of governing money that would then become
depoliticised and taken for granted. The answer, Simons suggested, could be found in
the “establishment of a simple, mechanical rule of monetary policy” (ibid: 16). While
such a rule could not “wisely be written into our fundamental law, it must provide the
same sort of limitation and mandate as would a constitutional provision” (ibid: 24-25).
It should be able to constrain the freedom of “a dominant party” (ibid: 25) and thereby
remove the conduct of monetary policy from the realm of partisan politics. In order to
perform this function, its significance would have to be grounded in public opimion: the
rule “must be accepted by the community, and obeyed by the legislature, as the guiding
principle of government finance” (ibid: 24).

In this regard, Simons (ibid: 25) argued, “there 1s probably nothing more
promising than the idea of a stable price-level as a symbol articulating deep-rooted
sentiments and as a source of discipline in fiscal practice” This grounding in the
community’s monetary imaginary would then “assure adequate moral pressure of public
opinion against legislative (and administrative) tinkering” (ibid: 29). The meaning of
price stability and the rule governing monetary and, by extension, fiscal policy should,
in other words, be grounded in a popular imaginary defying rational explanation. It
should be grounded in the ‘hearts and minds’ of the people.

When picking up on Simons’ argument in “A Monetary and Fiscal Framework
for Economic Stability,” Friedman (1948: 247) equally presented his framework as being
aimed at eliminating “the discretionary control of the quantity of money by central bank
authority.” His framework thus presents a vision for reducing “the uncertainty and
undesirable political implications of discretionary action by governmental authorities” in

response to economic developments as they arise (ibid: 263). Friedman (ibid: 246),
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furthermore, seeks to “specify the general institutional arrangements” conducive to
securing “political freedom, economic efficiency, and substantial equality of economic
power”; ends that are best achieved by relying “on a market mechanism within a
‘competitive order’ to organize the utilization of economic resources” (ibid.). Friedman’s
focus 1s not on individual policies but on the general structure within which policymaking
takes place. In this regard, Friedman’s makes two specific propositions regarding the
monetary order and the conduct of monetary policy:
(1) Government must provide a monetary framework for a competitive order since
the competitive order cannot provide one for itself. (2) This monetary framework
should operate under the ‘rule of law’ rather than the discretionary authornty of
administrators (ibid.).
So far, so ordoliberal: political authority must constitute the monetary system, but it must
play no conscious part in managing it. In contrast to the ordoliberals, however,
Friedman’s (ibid: 252) programme 1s, like Simons’, explicitly presented as privileging
domestic over international concerns.

The focus on domestic concerns reflects Keynes’. Keynes, however, reserved a
prominent and continuous role for politics in monetary policy combined with a degree
of central bank independence in the technical pursuit of the government’s desired
policy. Friedman’s framework allows for neither. This dual rejection is informed by
Friedman’s fundamental scepticism regarding the capacity of human beings to
successfully control economic forces. To Friedman, the natural forces of the economy
do not, i principle, need politics as their midwife. However, while these forces can
never be suspended entirely, they can be distorted and perverted by government
mtervention, whereby a “moderate contraction” can be turned “into a major
catastrophe” (Friedman 2002: 38; see also Friedman and Schwartz 1963). This leads
Friedman to conclude that “The Great Depression ... 1s a testament to how much harm
can be done by mistakes on the part of a few men when they wield vast power over the
monetary system of a country” (Friedman 2002: 50). The question, then, i1s how to
design a system for governing money that leaves as little scope for human error as
possible.

Friedman’s response 1s that the conduct of monetary policy ought to be subjected
to the “government of law instead of men by legislating rules for the conduct of monetary
policy” (ibid: 51). According to Friedman (ibid.), this “will have the effect of enabling
the public to exercise control over monetary policy through its political authorities, while
at the same time 1t will prevent monetary policy from being subject to the day-to-day
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whim of political authorities.” Friedman, unlike Keynes, thereby introduces a schism
between the legislative power of the people (through elected representatives) and
government. The monetary order 1s explicitly subject to political control, but the conduct
of monetary policy 1s not. The political control of monetary policy, then, 1s limited to
updating the monetary policy rule “as we [learn] more about monetary matters” (ibid:
5d).

The notion of a rule governing monetary policy reflects a dedication to doing
“less harm” (Friedman 1948: 254). The question for Friedman is not that of creating the
perfect system of monetary policymaking, but of creating one that is as little distortive as
possible. In this regard, it of little importance whether the particular rule chosen 1s the
best possible rule. What matters 1s that one 1s chosen. The logic informing this 1s derived
from Friedman’s conception of the economy. The economy adheres to immanent,
immutable forces, but it is not humanly possible to gain a perfect understanding of those
forces. The perfect monetary policymaker is not so much a political impossibility as an
epistemological one: the policymaker may be perfectly benevolent, but because she
cannot gain full knowledge of the workings of the economy, she cannot know the full
consequences of her actions. Conscious policymaking 1s bound to produce unintended,
distortive effects. As such, any rule, however imperfect, 1s preferable to discretionary
policymaking because the rule at least 1s predictable and any distortion it may cause 1s
one-off rather than continuous (Friedman 2002: 50-51). “The precise definiion of
money adopted, or the precise rate of growth chosen, makes far less difference than the

definite choice of a particular definition and a particular rate of growth” (ibid: 54).

The Economic Approach to Central Banking

The problem of politics, however, remains unresolved, as there can be no certainty that
the public and its political representatives will choose to introduce a rule via legislation.
As such, the public and its representatives must be educated in how to think about
policymaking. This 1s a central theme of neoliberal ‘governmentality’ (Foucault 2008):
what 1s important 1s not to promote concrete policies but to shape how people think
about and evaluate choices between different options (see also Becker 1964). According
to this approach - which seeks to shape the way people think rather than what they think
- political decisions ought, like economic ones, to be guided not by unchanging
convictions but by weighing the costs and benefits of particular actions. A principled

opposition to any given institution or social phenomenon thereby becomes less
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mmportant than the weighing of the relative costs and benefits of competing alternatives.
Thus, even though Friedman was, in principle, opposed to the very mstitution of a
central bank (see Friedman 1976), his primary contribution to economic theory
focussed on how a central bank ought to conduct monetary policy (see Doherty 1995).

Friedman’s critique of central bank independence was specifically aimed at its
mstitutionalisation in the absence of “a thoroughly automatic gold standard” (Friedman
2002: 5H1). In a post-gold standard condition, where the value of money has “no relation
to any commodity,” there 1s no anchor to guide monetary policy. As such, “the quantity
of money is determined ... by government. Government and the government alone 1is
responsible for any rapid increase in the quantity of money” (Friedman and Friedman
1990: 253). The problem of money i1s, in other words, a problem of government. The
question, then, i1s how the power of government can be rendered ‘harmless’ to the
monetary order.

While the ordoliberals sought the solution to this problem in a comprehensive
constitutional decision, Friedman seeks it in a reorientation of governmental thinking
about monetary policy. While Freidman presented the monetary rule (or the computer)
as the 1deal, it should be understood as a methodological device rather than an actual
programme. Like the abstract notion of the perfectly competitive free market economy,
it constitutes the horizon against which alternative ways of governing monetary matters
are measured. Its practical unreality or infeasibility 1s, in this context, irrelevant as long
as 1t mscribes any given policy decision in a calculus of costs and benefits that takes a
hypothetical market outcome as the benchmark: given a hypothetical base scenario of
maction or non-intervention, what are the costs and benefits of a particular course of
action? Public interventions may be perfectly legitimate, from this perspective, but they
need to demonstrate their superiority.

The basic problem for American neoliberals is not to specify the content of
policy- or polity-making decision, but rather to shape the methodology of decision-
making as such. It is, in the first instance, not important whatis decided but Aow. This
does not mean that concrete values and policies are not promoted - as for instance
Friedman’s k-percent rule for monetary growth (Friedman 1960) - but they are so on
the basis of their ability to minimise distortions to the economy. For the American
neoliberals, the problem of politics 1s thus not so much one of overcoming political
mfluence on economic life but of establishing a particular syntax and grammar for how

it 1s conducted. The problem of politics becomes one of educating governments and
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people in how to think about competing policymaking options in a manner that renders
the activity of governing as unobtrusive as possible. In terms of monetary policy, then,
“Itlhe first and most important lesson that history teaches about what monetary policy
can do ... 1s that monetary policy can prevent money itself from being a major source of
economic disturbance” (Friedman 1968: 12). In other words, the most important
function of monetary policy is to neutralise the potentially destructive economic effects

of monetary policy. What matters 1s that Ulysses ties his hands.

Conclusion

Following the collapse of the gold standard in the interwar period, the political
foundations of the value of money and the monetary order became a pressing
mntellectual concern. Because both the value of money, the monetary order and the
conduct of monetary policy were no longer determined outside the political process,
economic thinking had to confront the problem of politics. In this chapter I have
discussed three approaches to the problem, which responded to the challenge in
different ways.

What the three approaches discussed have in common is that none considers
central bank independence as being linked to the achievement of price stability. In none,
central bank independence figures as a way of addressing the problem of politics in
relation to money; except perhaps in Keynes, but then only in a highly limited and
specific manner. However, as I will highlight in the next two chapters, the doctrine of
central bank independence in the absence of a gold standard imcorporated central
elements from each of the approaches. To anticipate points developed over the next
chapters, central bank independence shares a technocratic and discretionary approach
to monetary policy with Keynes; it shares an emphasis on the legal, even constitutional,
separation of monetary policy from the control of political authorities with
ordoliberalism; and it shares a conception of governing in accordance with the
immutable natural laws of the economy with neoliberalism. With both ordoliberalism
and neoliberalism, furthermore, it shares the fundamental concern with the primacy of
price stability and, thus, monetary policy. What it leaves out (or 1s situated
problematically in relation to) 1s the Keynesian notion of the final subjection of monetary
policy to the government of the day, on the one hand, and the ordo- and neoliberal

notions of mstituting a system for eliminating central bank discretion, on the other.
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According to all three approaches, the central bank is not supposed to be in a
position to say ‘no’ to government. For Keynes, this would be in violation of the primacy
of the government’s economic policy; for ordoliberals this would indicate the failure of
the economic constitution; and for the neoliberals, the central bank ought not to be in a
position to say anything because the government ought not to be in a position to ask
anything of it. This reflects, perhaps, that the three approaches are concerned with
developing a general framework for how economic and monetary policy ought to be
conducted. Central bank mdependence, on the other hand, emerged within and in
response to the existing ‘imperfections’ of political and economic practices. It was never
constructed systematically as a ‘pure’ theory, but emerged from practices, narratives and
jJustifications that were situated in specific conflicts and historical contexts. It emerged,
nevertheless, as a general way of thinking about how to address the problem of politics
i relation to money, which has had an extraordinary influence on the mstitutional
position of central banks around the world, including the ECB’s. It 1s its emergence in

practice and theory that I discuss 1n the next two chapters.
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Chapter 2
The Myth of the Hypermnflations and the Emergence of

Central Bank Independence in Germany

Introduction

“Nothing, as we have to keep reminding ourselves, made the German people so bitter,
so mad with hatred, so ripe for Hitler as the mflation.” So wrote Stefan Zweig (2011:
340) in his 1942 memoir, The World of Yesterday. The German hyperinflation of 1923,
according to Zweig, destroyed not only economic values but the moral compass of the
German people:
Even the Rome of Suetonius never knew such orgies as those at the transvestites’ balls
in Berlin, where hundreds of men in women’s clothing and women dressed like men
danced under the benevolent gaze of the police. Amidst the headlong fall of all values,
a kind of madness took hold of the bourgeois circles that had so far resisted any change
to the well-ordered society (ibid: 338).
With the annihilation of the value of money, Zweig suggests, all other values evaporate
with it. Inflaton 1s not only an economic event, much less simply a monetary
phenomenon. The trauma was not inflation as such, but that it was accompanied by a
societal lapse into a state of nature without any form of guideline for appropriate
economic, political or moral behaviour, not to speak of sanctions for transgressing them.
With an almost Hobbesian devotion to constrained freedom, Zweig (ibid: 338-339)
claims that the German people secretly “hated the new German Republic, not because
the government might suppress some of this wild freedom but, on the contrary, because
it held the reins too loosely.” In the shadows lurked a new Leviathan promising to
reinstate “law and order” (ibid: 339).

The narrative linking the German hyperinflation to the rise of Hitler is well-
known. What s perhaps less well-known 1s that the contemporary notion of central bank
mdependence is to a large extent founded on it; at least in so far as the German
Bundesbank inspired the notion of central bank independence. As Hans Tietmeyer
(1998: 1x-x, emphasis added), then president of the German Bundesbank, put in on the
threshold of transferring monetary sovereignty to the ECB:

The internal and external stability of the value of the Deutsche Mark 1s ultimately a

reflection and result of a stability culture in Germany which has grown over a period
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of decades and which has 1ts origins in the painful historical experience of two
hyperinflations with their disastrous social and political consequences ... [Monetary
stability] needs to be based on a social consensus which assumes concrete shape in
terms of adequate legal and institutional regulations ... without the protective shield of
independence, central banks are exposed to a latent danger of being called upon to
perform tasks which they cannot fulfil with the instruments they have.
Shifting the emphasis from the German context to central banks in general, Tietmeyer
generalises the German experience. Central bank independence, he suggests, 1s not a
peculiarity of the German ‘economic constitution’ but an institutional solution to a
universal problem. Central bank independence, in this narrative, 1s the institutional form
corresponding to a social consensus on the need for price stability, just like the state 1s,
in Hobbes, for the social consensus on the need for political stability. Both demand a
certain sacrifice of political freedoms but n their absence, life will be ‘solitary, poore,
nasty, brutish, and short,” as the hyperinflaton and WWII attest to. Central bank
independence 1s thereby grounded in something beyond its economic rationality. It 1s
not only with reference to better economic outcomes that an independent central bank
pursuing price stability 1s justified. It 1s justified against the background and fear of
societal collapse and the possibility of the worst.

When the Bundesbank was created after WWII, most central banks were
‘Keynesian’: they were politically controlled and made to serve the broader economic
agenda of the government of the day. The newly established independent German
central bank was an anomaly. Its independence, furthermore, different from central
bank mdependence under the gold standard as it was not only independent of
government but also of the tie to gold. From the perspective of the theories discussed in
chapter 1 as well contemporaneous practice this form of independence was
unprecedented: “among all the important central banks in the world, the German
Bundesbank 1s endowed with the greatest independence. Even compared to the
American Federal Reserve Bank” (Emminger 1986: 27, my translation). Half a century
later, its independence inspired emulation across the world and provided the blueprint
for the ECB. Understanding the nature of the Bundesbank’s independence and the
foundations of its power to act against the democratically elected government is therefore
not only of relevance to an understanding of the Bundesbank itself. It i1s of central
mmportance to understanding the societal role of independent central banks in general

and the specific conception of politics that this institutional form responds to.
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This chapter analyses how the German central bank, first Bank deutscher
Linder (BdL) and later the Bundesbank, was constituted and the justifications offered
for its mdependence from government. Unsupported by the dominant economic
theories of the day (discussed in chapter 1), the central bank’s independence was
justified against the backdrop of constituting price stability as a Grundnorm of economic
and political life. This link between central bank independence and price stability was
an mnovation i terms of monetary-political thinking that became extraordinarily
mfluential, particularly following the Stagflation Crisis of the 1970s (discussed in chapter
3). What I highlight particularly in this regard 1s the role played by the political myth of
the hyperinflations. Consciously promoted by German central bankers in the debates
leading up to the adoptions of the Bundesbank Act in 1957, this mythical narrative
sought to ground the meaning of central bank independence in something more
fundamental than positive law or economic expediency. The myth posited an order of
meaning within which price stability was something akin to an ‘absolute’ and central bank
mdependence was the only way of realising it. It sought to ground the meaning of central
bank independence in public opinion - the ‘hearts and minds’ of the people - and the
central bank presented itself as a representative of the people on a par with the elected
government. “The people’ was thus represented with equal right by two potentially
competing governmental institutions in a structure of ‘dual representation.” The people,
existing as public opinion, thereby became the source of the central bank’s power to act

against the government in concrete conflicts.

Central Banking in the Post-War Period

German central bank independence after WWII was, as noted, an anomaly at the time.
Untl the early 1970s, the post-war monetary order was in principle based on the 1944
Bretton Woods agreement. In reality, however, the situation was not as clear. European
currencies including the D-mark only became fully convertible constituents of the system
m 1958. Beginning its collapse in the late 1960s, 1t only survived as a fully functional
mternational monetary system for about a decade (Bordo 1993). Bretton Woods was
not exactly a beacon of stability, in other words. There are nevertheless some crucial
characteristics of the system that informed the way central banking was conducted at the
time.

At the time of the Bretton Woods conference, the prevalent view was that “If

there 1s anything that inter-war experience has clearly demonstrated, it 1s that paper
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currency exchanges cannot be left free to fluctuate from day to day under the mfluence
of market supply and demand” (Nurkse 1944 as cited in Bordo 1993: 29). While the
gold standard was percelved to have failled, owing, inter aha, to rigidities in terms of the
demands placed on domestic adjustments, a floating currency regime was perceived to
have led to the prevalence of beggar-thy-neighbour devaluations, with highly destabilising
effects. The gold standard was too strict, but the anarchy of floating currencies was too
chaotic. This analysis can be challenged (see, e.g., Eichengreen and Sachs 1985), but it
“was crucial in the design of the Bretton Woods system” (Bordo 1993: 31). As such, the
agreement was essentially an attempt to “combine the advantage of the classical gold
standard (i.e., exchange rate stability) with the advantage of floating rates (i.e.,
independence to pursue national full employment policies)” (Bordo 1993: 5). Gold was
not abandoned as the ultimate anchor of monetary value, but the tie to gold was
rendered more flexible. The idea was that adjustments would no longer have to take
place abruptly but could be handled i an orderly fashion.

According to Walter Eucken (2004: 168, my translation), this meant that “the
Bretton Woods agreement was basically nothing but a compromise between all the
‘monetary orders’ that had developed since the collapse of the gold standard.” Instead
of being based on “one principle,” it combined, to the horror of Fucken (2004: 168,
emphasis in original, my translation), principles from “economic systems of completely
different character” and was thus not an order in the sense discussed i chapter 1.
Whether or not Eucken’s pessimism was justified, his analysis captures a crucial point:
the specifics of the domestic monetary orders were not fully determined by the
mternational system. Although not Keynesian in a comprehensive sense, the system
reflected the Keynesian notion of allowing states to conduct autonomous monetary
policies in accordance with domestic agendas rather than subordinating these “to the
dictates of external balance and ... the international transmission of the business cycle”
(Bordo 1993: ). States, furthermore, could maintain capital controls in order to
safeguard domestic monetary autonomy and fixed exchange rates at the expense of
international financial integration (Rodrik 2011).

Following the Keynesian (and social democratic) primacy of politics, Bretton
Woods allowed domestic political authorities to determine the objectives of monetary
policy relatively freely. In the age of ‘embedded hiberalism’ (Ruggie 1982) and social
democracy (Berman 2006: 179), this entailed also a Keynesian approach to expanding

the role of government in economic activity in many countries. This was reflected in
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(changes to) the mstitutional position of central banks. At the time, many central banks
were still privately owned. While this private ownership was largely irrelevant for the
purposes of conducting monetary policy, the nationalisations of central banks after the
Great Depression and WWII were important symbolically. Analysing the
nationalisations of the Bank of England and Banque de France, one observer concluded
that the acts
can be analyzed most fruitfully not as 1solated fragments of history nor even harbingers
of immediate changes in monetary policy but as reflections of changes in the basic
attitudes of the British and French people toward the role that government should play
in economic affairs (Bopp 1946: 308).
Central banks were to be subordinated to government and to the post-war project of
economic reconstruction and reorganisation (see also Elgie and Thompson 1998).

The primacy of politics with regard to monetary policy was legally enshrined in
a number of countries. The Bank of England was subordinated the Treasury’s quest to
make monetary policy favour “the borrowers of money as against the money lenders.”
Monetary policy was, in the (Keynesian) words of the Chancellor of the Exchequer at
the time, to be “on the side of the active producer as against the passive rentier” (Dalton
1947 as cited in Wood 2005: 298). The situation was not much different on the
continent. The Belgian National Bank was subordinated to the Minister of Finance, who
had “the right to control all the Bank’s operations” (Art. 29, Organic Law of the National
Bank, 1939 as cited in Bade and Parkin 1988: 5) and the Dutch Bank Act of 1948 “made
clear that monetary policy was not just the business of [the central bank] but was part of
general economic policy and as such lay most definitely within the competence of the
government” (DNB n.d.: 6). The governor of the Banque de France at the time, Jacques
Brunet, insisted in the context of European monetary itegration that “the role of
governments in monetary policy be emphasized” (Brunet 1962 as cited in James 2012:
49). In Italy, the post-fascist leadership of the Banca d’Ttalia, with Luigi Finaudi at the
helm, could only wrest a modicum of independence from the government. In their study
of central bank laws, Bade and Parkin (1988: 4) thus concluded that even in the late
1980s these central banks were “subservient to the central governments ... in the
formulation and conduct of monetary policy.”

Most central banks at the ime were, in other words, “politically controlled and
there existed no well-developed conceptual framework as to why or how central banks
should be independent” (James 2012: 43). As discussed in chapter 1, “economic theory
was deeply unsympathetic to any idea of independent central banks” (James 2012: 47).

56



Myth and Central Bank Independence

The “old form of central bank independence,” as Lutz (1949: 209, my translation)
described 1t, had disappeared with the collapse of the gold standard and there was no
appetite among economists or policymakers for re-establishing it in its old form or anew.
In a hearing in the US House Banking Committee i 1964 on the independence of the
Fed, similarly, the economics professors called to testify all discouraged central bank
independence:

Four, including Milton Friedman, favoured money rules, and the rest joined [Paul]
Samuelson and [John] Gurley in recommending the subordination of monetary policy
to the president. It was unthinkable, even “ludicrous,” that monetary policy did not
conform to the program of elected officials (Wood 2005: 346).,

Central Bank Independence in European Monetary Integration
Given the general international consensus, it 1s not surprising that the notion of central
bank independence was absent from the 1970 Werner Report on European Economic
and Monetary Union (EMU). This report constituted the starting point for the Delors
Committee’s work that led to the creation of the euro and the ECB (Baer and Padoa-
Schioppa 1989) and it provided a blueprint for monetary union that was remarkably
similar to that outlined in 1989 (Verdun 2001). One crucial difference, however,
concerned the EMU’s governmental structure. The Werner Report (1970: 26)
considered the transfer of decision-making power to two European institutions
mdispensable: “a centre of decision for economic policy, and a Community system for
the central banks.” The former of these - a gouvernement economique (Verdun 2003)
- would, according to the Report, “exercise independently, in accordance with the
Community interest, a decisive influence over the general economic policy of the
Community” (Werner Report 1970: 12, emphasis added).

The centralisaion of economic government at the European level was
envisioned to be accompanied by a transfer of powers to the European Parliament, to
which the economic government would be “politically responsible” (ibid: 13). On the

question of the independence of the central bank, however, the Werner Report was all

i In addition to the Bundesbank, there were two other exceptions to the general pattern: the Fed and the
Swiss National Bank (SNB). The SNB 1s a special case for a variety of reasons, not least due to its
maintenance of a domestic gold standard until 2000, and I will not discuss it further in this thesis. The
Fed’s independence, on the other hand, will be discussed in more detail in chapter 4. The hearing in
question concerned a proposal to reduce the independence of the Fed, which was, by some,
considered excessive.
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but silent. While noting that it would resemble the Fed in its autonomy (ibid.), the
Report stressed that the two organs “work together for the realization of the same
objectives” (ibid: 26). Given the primacy of the economic government and its political
responsibility to a strengthened parhament, this vision of EMU reflected the belief that
“central banks required political supervision” (James 2012: 79). Indeed, the German
contributor tried unsuccessfully to push forward he German notion of central bank
imndependence and the Bundesbank remained fundamentally sceptical about the Report
(ibid: 76-82).

In the Delors Report, in contrast, the notion of an economic government was
abandoned. The formulation, coordination and implementation of Community policies
“would not necessarily require a new institution.” Realising EMU would require only
“the creation of a new monetary mnstitution” (Delors Report 1989: 21). This institution,
m turn, “should be mdependent of instructions from national governments and
Community authorities” (ibid: 22). Furthermore, in place of the political responsibility
to parliament that the Werner Report envisioned, the Delors Report only suggested
modest central bank accountability in the form of written and oral reporting to the other
Community institutions (ibid: 22-23).

What the Fed was for Werner, the Bundesbank was for Delors. And the
absolute independence of the future ECB reflected the German central bankers’
concern that even though the Fed was “independent of the government” it was still too
subject to “political pressures,” particularly through “its accountability [ Rechenschafi] to
Congress” (Emminger 1986: 27, my translation). In contrast, the Bundesbank was both
“Independent from government and parhament” (ibid., emphasis in original, my
translation).. The prevalent ‘European’ perspective on the status of the central bank had
shifted markedly. The ntellectual consequences of the Stagflation Crisis played a key
role 1n this shift (see chapter 3). In the specific European context, however, the
importance of the D-mark for European monetary relations - and with it the German

notion of central bank independence - was decisive (see Dyson and Featherstone 1999).

» Emminger’s claim that the Bundesbank was independent of parliament is not entirely true. Its
independence was only enshrined in ordinary legislation, not, as the notion of independence from
parliament would suggest, by the constitution (Emminger 1986: 27). However, over the years,
Emminger (ibid., my translation) claimed, the Bundesbank’s independence had “gained a de facto
quasi-constitutional character,” whereby the Bundesbank had become independent also of the
Bundestag.



Myth and Central Bank Independence

The Constitution of Independence

The independence of the German central bank 1s often viewed as an inevitable
consequence of the imter-war period. When it emerged, however, it was highly
contingent and fraught with conflict (Hentschel 1988; Mee 2016). In the years leading
up to the adoption of the Bundesbank Law in 1957, there was, like elsewhere, no
generally accepted theoretical or political justification for central bank independence n
Germany and the main political parties of the Federal Republic did not consider it
viable. Eventually this would change to the point where Jacques Delors’ quip that “Not
all Germans believe in God, but all believe in the Bundesbank” was considered to sum
up “the near-divine standing of the German central bank with the German public”
(Handelsblatt 2017, 28 July).

Understanding how central bank independence emerged in the context of a
near-universal consensus against it requires an appreciation of the specific historical
situation in which it was created. In the three years between the end of the war and the
currency reform that introduced the D-mark, the monetary situation i what would
become West Germany was highly unstable and “barter became the means of exchange
i daily life” (Kennedy 1998: 2). This period of ‘repressed inflation’s became linked to
the experiences with the hyperinflation in the 1920s and constituted the second
prolonged experience of fundamental uncertainty regarding the monetary situation
within a generation. In this light, i1t 1s perhaps not surprising that the second inflation
“created a powerful political culture i favor of monetary stability” (ibid.). What 1s
surprising 1s that this Stabilititskultur took the institutional form of central bank
mdependence.

It 1s a peculiar historical wony that the modern form of central bank
mdependence emerged in and became so closely associated with Germany. Prior to its
establishment after WWII, no country in the world had perhaps had worse experiences
with 1t. As Giersch and Lehment (1981; see also Leaman 2001; Schieritz 2013; Mee

2016) note, two of the most traumatic episodes in German economic history - the

s Repressed inflation refers to a situation when goods are unavailable at nominal prices, which are fixed
through price controls. In such a situation, goods are obtained through barter, rations and the black
market using foreign currency. Wages fixed in accordance with the official rate are more or less
worthless and while there is nominally no inflation, the currency is in reality worthless.
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hyperinflation of 1923 and the Great Depression, which combined sky-rocketing
unemployment with deflation - both took place under the guardianship of a legally
imdependent Reichsbank. Furthermore, the reform that ended the hyperinflation and
brought about a period of price stability and growth was “not supported by the
Reichsbank; it was even a reform against the Reichsbank” (Giersch and Lehment 1981:
10). The Reichsbank’s independence was, of course, gradually curtailed after Hitler’s
rise to power. But even so, the Reichsbank’s independence was effective neither in
ensuring price stability nor in preventing the government from using the printing press
for mncendiary purposes. As such, it 1s not surprising that post-war German politicians
and economic thinkers were sceptical of central bank independence, mcluding the
ordoliberals (see chapter 1; see also Bibow 2009; Feld et al 2015; Young 2017).

So how did the Stabilititskultur come to be expressed in the institutional form
of central bank independence? Initially, the practice of central bank independence was
forced on West Germany by the occupation authorities. As Emminger (1986: 20, my
translation) later remarked, the Bundesbank was a “child of the occupation.” Subject to
the Allied Banking Commission’s (ABC) supervision and veto the Bundesbank’s
predecessor, the BdL established in 1948, was not, in fact, legally independent. But on
the explicit demand of the Americans, and despite German opposition, it was
mdependent from the control of German political authorities (Buchheim 2001: 8;
Bibow 2010). Even Ludwig Erhard, who later became a champion of the Bundesbank’s
independence, opposed this complete independence at the time, arguing, not unlike
Keynes, that while the central bank should be given independence in the conduct of
monetary policy, the government was the final decision-making authority (Buchheim
2001: 12).

During its first years, the BdL was a controversial institution in Germany and it
was subject to political attacks from all sides (Hentschel 1988). It 1s highly doubtful
whether it would have survived the first few years in a (fully) sovereign German state and
without the occupation authorities’ support (Buchheim 2001: 16-17). “[L]ike a
benevolent dictator” the ABC shielded the BdL from both the German political
authorities and democratic pressures (Berger 1997: 435; see also Mee 2016: 233;
Dickhaus 1998). Without the military occupation, the German form of central bank
independence would have been unlikely to even get off to a start.

When the German Basic Law (GG) was adopted 1949, it conferred on the
federal government the task of creating a federal central bank (Art. 88 GG). On this
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basis, the military authorities asked the newly created federal government to come up
with a “substitute arrangement” before monetary sovereignty was transferred to the new
West German state (Bibow 2009: 160). However, neither the Basic Law nor the military
authorities specified its institutional form. Before the West German state could take “full
sovereignty over central banking,” the government had to come up with a new central
banking law or introduce a transitional arrangement “to determine who would take over
the function of the ABC in the future.”: At the beginning of the process, Cabinet decided
that a “draft of a transition law be presented soon and that it should basically stipulate
that the federal government take the place of the ABC.”; This reflected the general
(Keynesian) outlook on central banking at the time: independence was a mistake in need
of correcting (Hentschel 1988). Invoking not the inflations but the Great Depression,
Die Welt wrote 1n 1949 (cited in Mee 2016: 141): “In all countries the non-political
central bank belongs to the past ... It came to awful experiences in 1931 with the
Reichsbank independent from the state.” The general consensus against central bank
mdependence was thus based in large part on a narrative of the interwar period that

stressed the complicity of the independent central bank in the Great Depression.s

The Inflations in Central Bank Discourse

The general scepticism about central bank independence, however, was not shared by
the central bankers themselves. They valued their independence and engaged actively

in debates with politicians and the public to bring them around to their point of view.

 Das Bundesarchiv, Kabinettsprotokolle, 137. Kabinettssitzung am 20. Mirz 1951, D. Notenbankgesetz
(my translation).

; Ibid.

« While it is not the intention of this chapter to evaluate why the efforts to create a politically supervised
central bank failed, it is worth noting that this failure was due in significant part to conflicts between
the Linder and federal levels over the central bank’s degree of centralisation. In opposition to the
federal government, the Linder favoured a decentralised arrangement (Berger and de Haan 1999:
24). The final institutional outcome, a politically independent but centralised central bank, can be seen
as a compromise between the two positions. What was a compromise to the Linder and federal
governments, however, was a perfect victory for the central bankers, who wanted precisely that: a
centralised and independent central bank (Mee 2016).
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In an early intervention in favour central bank independence, for instance, Otto
Veit;: (1950: 141, my translation) argued for the need to “limit state sovereignty [staatliche
Oberhoheid over money creation to legally constituting [gesetzliche Konstituierung] the
central bank and appointing the leading personalities. Apart from this, the central bank
shall fulfil its task independently of state istructions.” To Veit (bid: 141-142),
furthermore, the “independence of monetary policy from political influence 1s as
mmportant as the independence of the judiciary ... Neither more nor less.” Presented at
a meeting of the famous Board of Academic Advisors to the Economics Ministry (ibid:
9-10), Veit’s justification 1s noteworthy: “The monetary catastrophes that the German
people has lived through, always began with using the central bank to finance the state
| henutzung der Zentralbank fiir den Staatskredid” (ibid: 142). The independence of the
central bank 1s thereby presented and justified as a bulwark against the catastrophes
suffered by the German people in the recent past.

The narrative linking the experience of the catastrophic consequences of the
mflations to the necessity for central bank independence became a consistent trope in
central bank interventions in the debate on the future status of the central bank. Initially,
the narrative was mainly employed ‘behind the scenes’ in fora such as the Board of
Academic Advisors, in private correspondence and in closed meetings. An example of
this relates to one of Finance Minister Fritz Schiffer’s early drafts for a central bank law.
Sponsored by Adenauer, it “foresaw the final submission of the BdL to the government’s
decisions” (Dickhaus 1998: 176). As noted above, central bank independence was more
closely associated with the Great Depression than with the inflations at the time and the
government’s “sphere of influence over the central bank” was justified with reference to
the independent Reichsbank leading Germany “into a difficult economic crisis, not least
because of the lack of agreement between central bank and state policy” (‘Begriindung,’
draft Bundesbankgesetz, September 1950 as cited in Mee 2016: 165). Schifter,
furthermore, worried that a too independent central bank would be able to bring down
an elected government, since the public would, regardless of the central bank’s
mstitutional status, tend to attribute responsibility for unpopular monetary policies to

the government rather than the central bank. Thus, he argued, “a central bank that

» Veit was president of Hessen’s Landeszentralbank and member of the BdL’s highest decision-making
body, the Central Bank Council.
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operated 1n full independence of the economic policy of the government could not exist
anywhere 1 the world. If so, this government could not conduct any economic policy.”s

BdL president Wilhelm Vocke, however, sought to counter and alter this
narrative of the interwar period. In a letter to Schiffer, he argued that “After two
mflations the people 1s [das Volk isd distrustful when it comes to money ... the mere
possibility that [government control of the central bank] could happen can damage
confidence” (as cited in Mee 2016: 149)..0 The BdL, furthermore, “advanced the 1dea
that [Scaffer’s] draft was a result of Adenauer’s imposition” (Dickhaus 1998: 176). In a
public address, Vocke suggested that this imposition was motivated by a siister agenda:
“An independent central bank, one free from politics, 1s the best guarantee of the
currency ... The time when you have to destroy the independence of the central bank 1s
when you wish, as Hitler did, to start an inflation” (Vocke 12 May 1950 as cited in Mee
2016: 161, emphasis added).

Like Zweig, the central bankers thereby invoked a link between the inflations,
Hitler, and the societal catastrophes of the preceding decades. In doing so, they added
a further element: government control of the central bank was the cause of the inflations.
As such, government control of the central bank was a ‘Hitlerian’ agenda and a prelude
to the worst. The relevant catastrophe was not the Great Depression, but the inflations
and the people had to be protected from its government by its central bank. The
mythical narrative of the inflations in central bank discourse thereby presents, still in
embryonic form, a dimension that would become crucial to the German and, later,
European (see chapter 4) notion of central bank independence: the dual representation

of the people.

Myth and the Dual Representation of the People

s Das Bundesarchiv, Kabinettsprotokolle, 139. Kabinettssitzung am 3. April 1951 (my translation).

o« Vocke was president of the Direktorium, the executive body of the BdL. Karl Bernhard was chairman
of the Zentralbankrat or central bank council, the highest decision-making body. Vocke, however,
quickly became the public face of the BdL and was interim president of the Bundesbank when
established in 1957. The centrality of Vocke was reflected in media discourse. Der Spregel (1956b, 6
June), for instance, referred to the BdL as “Vockes bank” and noted that “if one considers the Central
Bank Council as the currency-parliament, Vocke’s BdL is the government” (my translation).

w I have modified Mee’s translation slightly based on his rendering of the original. Mee translates "Das
Volk ist’ as ‘the people are.’
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The German central bank’s response to the problem of politics in relation to money
rested on two elements: the myth of the inflations and the dual representation of the
people. A politically controlled central bank leads to inflaton and inflation leads to
societal catastrophe. As such, the central bank must become an independent societal
force on a par with the government. In order to become so, it must, like the government,
be a representative of the people. The myth of inflations and the central bank’s
representative claim are inherently linked: the myth constitutes the narrative grounding
the significance of a particular value (price stability) and links it to a particular
mstitutional form (central bank independence). The dual representation of the people,
then, gives force to this institutional form. Only by grounding the authority of the central
bank in the same source as that of the government can the central bank legitimately say

‘no’ to the government.

Myth as a pouvoir moteur
In the context of the debate on European Monetary Union, Richard Lambert and Peter
Norman (1989) speculated that “Perhaps the Bundesbank’s real power lies in strong
public support. It 1s, opinion polls testify, perhaps the most respected institution in West
Germany. The folk memory of hyper-inflattion i this century have left their mark.”
Emminger (1986: 26, my translation) similarly noted that the foundation of the
Bundesbank’s independence was to be found in the fact that, “regarding inflation, the
Germans are burnt children.” As such, the extraordinary independence of the
Bundesbank was explained by the fact that “the stability-consciousness
[Stabilititsbewubtsein] of the Federal German population 1s more developed than in
most other countries.” The experience of the inflations 1s thus seen as something that
motivates public opinion in favour of central bank independence. It 1s, furthermore, a
living power of opinion that cannot be fixed once and for all in law. It needs constant
reiteration lest “the memory of the terrible [bose| past, particularly the inflation after
World War I” should fade (ibid.). To secure a “solid foundation [/este Gundlage] for
the independence of the central bank,” the German central bank therefore undertook
“great and active efforts to promote the population’s understanding of and support for
the stabilititspolink” (ibid: 26-27).

The narrative of the inflations played a key role this “cultivation of public
opinion” (Muthesius 1950 as cited in Mee 2016: 154). One of the most important

mmplications and clear manifestaions of the success of this “publicity work
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| Offendichketisarberd,” according to Emminger, was found in a study conducted by
Helmut Schmidt in the beginning of his Chancellorship in 1974. In this study, Schmidt
famously concluded that “we cannot use a public conflict with the Bundesbank; public
opinion would not stand on our side” (as cited in Emminger 1986: 27, my translation).

That public opinion came to attribute such importance to the battle against
mflation and to associate it so strongly with central bank independence is not self-
evident. Several countries have experienced hyperinflation, some even worse than
Germany’s, without either paving the way for fascist dictatorship or developing a
Stabilititskultur manifested n central bank independence. This does not mean that the
preoccupation with the horrifying experiences of the inflations should be disregarded as
mere hysteria. It is not. The question 1s how the experiences of the past speak to the
present. What message do they convey?

While the hyperinflation of 1920s was unquestionably a traumatising event, a
sober account of the mterwar causes of the rise of Hitler would have to include
considerations about the war debt, reparations payments, the political system of the
Weimar Republic, the Great Depression, including the deflation and dramatic
unemployment that it entailed, the capitalist elite’s preference for the Nazis over the
Social Democrats, etc. Similarly, accounting for the post-WWII Wirtschafiswunder of
high growth, low unemployment and stable prices would have to include considerations
of the effects of the Marshall Plan, post-war reconstruction, reinvigorated corporatism,
the German economic model of export-driven growth, etc. To give an accurate account
would, m other words, sacrifice the elegant simplicity of the narratives linking the
hyperinflation to the horrors of Nazism, on the one hand, and the economic and
monetary reforms of 1948, including the establishment of the independent BdL, to the
Wirtschaftswunder, on the other. It would, presumably, have no unified plot.
Furthermore, that the lesson of the two inflations should be central bank independence
1s the product of a very selective, even distorted, reading of history, as noted above. The
narrative linking a politically controlled central bank to societal collapse rests, in other
words, on a simplification and distortion of historical facts. It 1s, in its details, untrue.

This does not, however, make it a lie. It 1s, rather, a myth.
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‘Myth’ 1s often placed within the dichotomy of ‘truth’ and ‘falsehood,” a “belief
that has no foundation in fact” (Tudor 1972: 13). In more nuanced terms, it 1s often
conceived as “an 1deologically marked narrative which purports to give a true account of
a set of past, present, or predicted political events, and which is accepted as valid in its
essentials by a social group” (Flood 1996: 44 as cited in Bottica 2007: 8-9). The
underlying claim in such definitions 1s that the myth “purports’ to truth when it 1s in fact
false and, one might add, problematic in its seductive simplification of complex social
processes. The myth thereby appears as a suspicious political tool associated above all
with totalitarianism, dictatorship and authoritarianism (Friedrich and Brzezinski 1966:
90-92; see also Cassirer 1946). Critics of any given myth thus often seek to expose its
shaky factual basis and establish a more correct account of the events or phenomena in
question. Critics of the ‘German’ approach to central banking, who see it as being too
preoccupied with the spectre of inflation (or the ‘inflation monster’ as in the ECB’s
mmagery and vocabulary; see picture 2.1.), similarly often seek to attack its foundation in
the myth of the German hyperinflation by exposing the myth as an untruth (see, e.g.,
Leaman 2001; Economist 2013, 15 November; Schieritz 2013; Mee 2013, 2017).

While ‘speaking truth to myth’ is, of course, a perfectly valid political strategy,
the attempt to inscribe myth within the dichotomy of truth and falsehood may miss the
point (Bottici 2007: 9). Instead of focusing on its truth value, myth may, instead, be
approached from the perspective of what it does. One may approach myth in a manner
that brackets the problem of reality (ibid: 12). Mythical narratives are stories, yes, but
they are stories told not “for the sake of amusement, but in order to promote some
practical purpose” (Tudor 1972: 16). There 1s a deep seriousness about political myth,
a seriousness that has less to do with past or present reality as with attempting to shape
or preserve a certain understanding of the world, which then feeds into the institutional
structures of society. This understanding, in turn, is not an attempt ‘to understand the
real causes of things’ but an expression of aspirations and desires to shape ourselves and
the world on the basis of values and opinions, hopes and fears. Myth relates to the

question of who we are and want to become.

1 Myths can take a wide variety of forms. In this thesis, I focus only on the historical myth that relates to
social phenomena and non-fictional historical events.
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Picture 2.1. The Inflation Monster. Screenshot from the ECB’s educational
video “Price stability: why is it important for you?” Reprinted with
permission  from the ECB. The wvideo is available at:

: Py= 25, l[accessed 16 December
2019]. Behind the two youths stands the ‘inflation monster’ and the setting
1s a marketplace in an unspecified but what appears to be a German
inflationary past.

Georges Sorel emphasized this aspect of myth when highlighting the motivating
force of the mythical narrative, “the pouvoir moteur of a great myth” (ibid: 14). In many
ways an ‘un-Marxist’ move, Sorel framed socialism, the class struggle and the proletarian
revolution not in terms of its scientific basis in the objective conditions of workers but in
the heroism of participating in a battle of historic proportions and significance. Sorel
(1999: 27) stressed that what motivates the partisan 1s not the expectation of material
gains following victory, but the conviction and belief that one 1s part of something ‘great.’
Referring to Bergson, Sorel (ibid: 26) suggests that the struggle in the name of myth 1s
not (only) aimed at altering the outer, ‘objective conditions’ of life, but at the experience
of the life-athrming liberty that we enjoy “most of all when we are making an effort to
create a new individuality within ourselves, thus endeavouring to break the bonds of
habit which enclose us.”

While the motive force of myth works on the individual, Sorel (ibid: 27-28)
stresses that this individual dimension 1s inextricably linked to its social dimension. “The
belief in glory” can only be sustained by “myths accepted by the masses.” Myths are not
“descriptions of things but expressions of a will to act” (ibid: 28) and they “must be
judged as a means of acting on the present” (ibid: 116). In this, the myth differs from the

utopian or reformist programme, which, according to Sorel, can be refuted on the basis
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of their potential for realisation. In contrast, a myth does not lend itself to such
refutations “since 1t 1s, at bottom, identical to the convictions of a group, being the
expression of these convictions in the language of movement; and it 1s, in consequence,
unanalysable into parts which could be placed on the plane of historical description”
(ibid: 29). It 1s perhaps not surprising, then, that attempts at doing precisely this in the
German context, providing a historical critique of the factual basis of the myth of the
mflations, have done little to alter the general narrative..

Sorel’s conception of the myth allows for an understanding of the practical force
of myths i public contests over the meaning of events past or present. They are not lies,
distortions or illusions but convictions and aspirations that can express a deeper,
existential truth and act as a pouvoir moteur for political action. In this sense, political
myths are closely related to political ideologies, which to some extent at least always
contain some element of myth. As Christopher Flood (1996: 11-12) put it, political
mythmaking “is linked to the existence of competing ideological beliefs about what
society 1s and how it ought to be.” The myth of the inflations i1s no different i this
respect. Its elevation of price stability above all other potentially competing economic
objectives reflects a particular ideological position; it reflects the ordo- and neoliberal
primacy of price stability but presents an alternative avenue for realising it. However, the
mythical narrative itself does not present itself as advancing a particular ideological
perspective but puts forward a conception of society that seeks either to overcome a
status quo, or to reject attempts at altering it, on a foundational level. The myth thereby
acts on the self-institution of society through the creation or reproduction of a “symbolic
network” of meaning (Castoriadis 1987: 117) that naturalises the ideological message it
conveys. In this sense, myth may be considered an mstrument of ideological hegemony
in the Gramscian sense. It 1s a means of constituting a public monetary imaginary that

can be held ‘unrationally, as a matter of faith,” as Simons suggested (see chapter 1).

» For Instance, in 1973, the Social Democrat Herbert Ehrenberg published a book devoted to refuting
the myth of the inflations and desacralising the independence of the Bundesbank. In it he argued that
“The belief in the wisdom and independence of senior officials seems to be far greater in Germany
than belief in the parliamentary system. The bad experiences with two ... inflations apparently speak
for this vote of confidence for an independent central bank. But the person who makes this argument
knows regrettably little of German monetary history: both the inflation in 1923 and the Great
Depression in 1929 took place with the powerful help of a Reichsbank whose autonomy was nothing
less than that currently granted to the Bundesbank” (Ehrenberg 1973 as cited in Mee 2016: 375).
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Mythical narratives often refer, implicitly or explicitly, to several temporalities at

once:
A myth 1s typically a tale concerned with past events, giving them a specific meaning
and significance for the present and thereby reinforcing the authority of those wielding
power in a particular community. They may carry a lesson, explicit or implied, for the
future course of events (Friedrich and Brzezinski 1966: 91).
The myth thereby serves to provide a (more or less fictional) story about actual historical
events from which certain principles of contemporary social relevance can be abstracted.
At the same time, 1t gives a certain felos (wWhether positive or negative) to history that
(heroic and/or self-sacrificial) political action in the present partakes in bringing about
or preventing.

The German inflations were actual historical events. They did take place. The
question 1s how to interpret them, how they speak and give meaning to the present. The
central bankers’ narrative about the inflations situates the events within a broader
narrative of causes and consequences. It explains the past and gives an indication of what
to do 1n order to remain true to the meaning of the event, or in this case, how to avoid
its repetition in the future. At the same time, it works to constitute a new societal being
that reinforces or breaks with the tradition inherited from the past. The narrative is
thereby an aestheticisation of the event. It recreates the event as an artifice that
symbolises a broader system of meaning and the event 1s given a significance beyond
what a ‘disinterested’ factual account can offer. It is in this sense that the myth transcends
the dichotomy of true and false. The myth offers not a transcendental, scientific or
historical Truth, but it captures something essential about the event for someone and
something. It rationalizes it within a framework of understanding and meaning-making
that provides it with a significance that the facts themselves do not necessarily support.

This points to myth’s selectiveness; it works on social memory as a method for
remembering and forgetting certain things in certain ways (Blumenberg 1985: 9). The
historical myth performs the function of highlighting particular aspects of events - “Why
should we forget the lessons which a terrible record of inflations has taught us?” Vocke
(1955: b) asked. At the same time, the myth ‘forgets’ things that do not accord with the
desired (ideological) system of meaning. The historical material on which the myth
builds 1s selected, sequenced and ordered within “a more or less coherent plot” (Bottici
2007: 115). The myth thereby reduces complexity, postulates a certain order and
causality of things, and promises ways of improving the human condition. Its criterion
of validity, in turn, 1s not empirical or logical falsifiability but only its public reception.
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As Sorel (1999: 117) argued, “Everything which its opponents endeavour to establish
may be conceded to them without reducing in any way the value of the thesis which they
think they have refuted; it matters little whether [the myth] 1s a partial reality or simply a
product of the popular imagination.” What matters, in other words, 1s that people (act
as 1f they) believe i it. “Publicity,” then, 1s ““one of the sharpest weapons 1n the arsenal
of a central bank,”” as Vocke put it upon retiring from the Bundesbank in 1958 (Vocke
1958 as cited in Mee 2016: 235) because it contributes to shaping what people believe.
Because of its ability to simplify complex social processes and condense them
mto powerful mental or actual 1mages (see pictures 2.1. and 2.2.), myth lends itself
eminently to political and 1deological struggles involving the shaping of collective
narratives that give meaning to societal arrangements. The political myth 1s situated not
in the abstract but in concrete conflicts over social being and the institutional structures
that preserve and recreate society. The work onnand of myth is therefore not exhausted
i the process of founding and ‘giving grounds for’ or ‘grounding’ [begriinden] the
significance (Blumenberg 1985) of certain (institutionalised) ways of being in something
beyond themselves. It remains continuously invokable in the process of becoming that

political society 1s (Bottic1 2007).

The Central Bank as an Organic Representative of the People

If the myth of the inflations served to motivate public opinion in favour of central bank
mdependence, how did this imnform the mstitutional relationship between the central
bank, the government and the people? What kind of institutional structure was
envisioned to give force to the meaning conveyed by the myth? Indications of this were
found in Veit’s and Vocke’s notion of the central bank having to become an independent
power within the state in order to be able to protect the people’s will for price stability
from government. This implies a conception of government having an agenda different

from that of the people despite being democratically elected. The government, in other

words, is a1 775 photo, Lohngeld-1Transport im Waschkorb (1922): Durch of the

zwel deutsche Inflationen ... , has been removed as the copyright is ¢ 1,4

owned by another organisation. The photo shows a group of men '

to be repre: pushing a cart holding laundry baskets supposedly full of worthless T2
money.

people has

» While the central bankers’ discourse refers mainly to the central bank, the conception implies that the
people is represented with equal right also by other institutions (see also Rosanvallon 2011).
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Picture 2.2. Inflation imagery. Illustration from Der Spregel (1956, 6 June: 20).

This does not mean that the political system - government and parliament (for
simplicity’s sake: government) - does not represent the people but its form of
representation 1s lmited to representing prevailing political opinions at any given time.
The government 1s the electoral representative of the people. Its legitimacy rests on
governing according to the opinions of the people expressed in elections. It derives
authority from the power of the people to elevate certain individuals to a position of
political command through the ballot box, which at the same time forms the basis of
holding the rulers to account. It is thus a specific form of representation (see also
Urbinati and Warren 2008) - albeit the form most commonly associated with the term
representation - based on the institutionalised, periodic expression of the changing
political opinions of the people. As such, its legitimacy is based on the electoral majority
of the day.

Inherently partisan, this form of legitmacy could only be partial, according to
the central bankers. The government could only legitimately claim to represent those
who voted for it and 1t would always be subject to short-term temptations and pressures.
Providing the public good of stable money, on the other hand, the central bank claimed
that 1t represented the long-term interest of “the whole people” [ganzen Volkl (Vocke

1973: 176). The central bank thereby saw itself as always in potential antagonism not
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only with government but also with bodies representing the interests of a subset of the
population: trade unions, industry and agriculture i particular. While these might be
legiimate representatives of their respective members, they could never express
anything other than “group” or “sectional interests” and their perspective was limited to
the present. The pursuit of such interests was “endangering what we have achieved”
(Vocke 1955: 2). Neither individually nor together could they be considered
representatives of the people as a whole and balancing their interest would lead not to
the general interest but only to the partial realisation of any number of particular
mterests.

Because the value of money 1s in the general and existential interest of the
people, it must be governed with “impartiality and independence” (Vocke 1955: 3; see
also Rosanvallon 2011.). The central bank 1s thus presented as a “fully objective and
neutral institution” (Vocke 1955: 2) serving neither special interests nor the electoral
majority of the day: “Even the largest groups are minorities as compared with the grand
total of our nation, whom we serve undividedly” (ibid: 8) against “all those who 1n some
particular field ... are determined to place their own interests before those of the
community” (ibid: 5). The central bank acts for “the whole nation, which for its life relies
upon a sound and stable currency and which includes the housewives, the man n the
street, the pensioners and the savers: Be without fear, we are on guard” (ibid., emphases
added).;

This particular intervention, which invokes a stable currency as an existential
precondition for societal life without fear, was made in the context of discussions on the
Bundesbank Law and specifically on the question of independence. The target of
Vocke’s critique was the 1dea of limiting the central bank independence in any way.

Shortly before the address was delivered, Adenauer had asked the BdL to refrain from

i Rosanvallon (2011: 6) defines impartiality as the “[a]chievement of generality by way of detachment from
particularity” and it 1s “characterized by a structural variable (the fact of independence) and a
behavioral variable (the maintenance of distance or equilibrium [in relation to partisan and/or special
interests|).” The establishment of independent, technocratic authorities such as central banks thus
reflects, according to Rosanvallon (2011: 80), “the 1dea that a suspicion of partiality amounted to a
denial of legitimacy.”

i This conception rests on the myth of the hyperinflations in the sense that it is only through the
understanding of even moderate levels of inflations as preludes to catastrophe that it can make sense.
A ‘sound and stable currency’ is posited not against the alternative of a moderately more fluctuating
or inflating currency, but the catastrophic scenario. There is no middle ground.
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mtroducing further credit restricions without first consulting the government (Mee
2016: 205). To Vocke (1955: 3), such demands were outrageous:
If the management of the Central Bank were to be subordinated to politics ... then it
would have to be expected that the Government office in charge possess a greater
measure of technical expert knowledge and practical experience ... than the Central
Bank management, the Government then clearly being the actual authority directing
the bank. Nobody desires such an arrangement and the Government itself 1s interested
mn seeing that an institution which occasionally must not shrink from unpopular
measures 1s not directed according to political conceptions or according to
considerations based on elections or changes in party tendencies, but is genuinely
objective with the sole aim of maintaining a stable currency.
It 1s the central bank’s distance from partisan electoral politics and particular interests
that allows it to act with objectivity and impartiality. What 1s at stake mn attempts to limit
the central bank’s independence, according to Vocke (ibid., emphasis added), 1s not that
the government considers itself better at conducting a monetary policy aimed at price
stability. Rather, what 1s at stake 1s “a case of imposing or forcing other points of view on
the Central Bank, such as obliging it to act in a way which it considers dangerous for the
currency. Only if this effect 1s desired should its independence be discontinued or
restricted.”

The mmdependence of the central bank, then, 1s justified as a safeguard against
partial, partisan interests taking over the conduct of monetary policy. In order to serve
the general interest of the people and its ‘desire’ for price stability, the central bank must
be independent. Its insulation from the electoral process, however, does not disqualify
its claim to democratic legitimacy, according to Vocke (ibid: 5, emphasis added). Quite
the contrary:

In the last analysis it 1s not only the economic values that will be at stake, but also
political freedom and democracy itsell. Everything we have gained: employment, a
prosperous economy, social life and, last but not least, our political life are founded
on a stable currency and are seriously threatened by its depreciation. s
Echoing Zweig’s notion that inflation 1s not merely an economic phenomenon, the
mdependence of the central bank is justified as being the precondition for social and
political life, for ‘democracy itself.” This argument found favour with pundits at the time.

In a piece devoted “Geheimrat Vocke”» and the speech cited above, Die Zeit (1956, 9

i Translation modified on the basis of Vocke 1973: 189.
» The English equivalent of ‘Geheimrat’ is Privy Councellor. Denoting someone’s status as ‘loyal advisor’
to the sovereign, this formal title had long been abandoned in Germany at the time.
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February, emphasis added, my translation) agreed: “The guardian of the currency
[ Hiiter der Wihrungl 1s as important as the guardian of the constitution [Hiiter der
Verfassung]. Because the currency is also a piece of the wall that protects [umfrieded
our democratic way of life.” s

This conception of legitimacy inscribes itself within the broader notion of
‘constrained democracy’ (Miiller 2011) and the German post-war tradition of anti-
majoritarian guardians of democracy (Mollers 2007). Democratic government,
according to this perspective, cannot be given free (economic) reign, but must take place
within a space regulated by non-majoritarian and non-partisan institutions such as the
Constitutional Court and the central bank. Some aspects of societal life, in other words,
must be taken out of the ordinary democratic process in order for that democratic
process to function properly. Such guardian institutions, in turn, govern not according
to the will of the majority but on the basis of the impartial pursuit of the general interest,
whether expressed mn foundational law (Grundgesetz) or foundational values
(Stabihitéitskultun.

A crucial function of independent guardian mstitutions 1s that they enforce
constraints on majoritarianism. In this regard and with reference to the question of
German rearmament, Vocke (1955: 5) invokes a telling analogy:

Imagine a tremendously heavy truck preparing to cross a bridge, whereupon the
engineers warn the driver that the bridge will not take the weight of the vehicle. The
driver argues that orders are orders and that it is a military or political necessity that
the vehicle should cross the bridge. What happens? It will have to be made clear to
the occupants of the vehicle that the bridge, should they venture upon it, will collapse
and that the vehicle with the driver and the load of armaments will crash to the bottom.
Allowing majoritarian politics unconstrained reign, in other words, threatens to lead to
policies that if implemented will lead to their own undoing, resulting, potentially, in
complete societal collapse. Ignoring the ‘engineer’s’ warnings can be “life threatening,”
Vocke (1973: 176, my translation) noted i a 1950 speech that also invoked the bridge-
currency analogy (“ Die Wihrung ist eine Briikkenkonstruktion”). The sustainability and
prosperity of a democratic state therefore depends on technocratic institutions enforcing
the ‘laws of nature’ pre-emptively in order to prevent the destructive consequences that

would 1 any case manifest themselves down the road. Vocke thus invokes an image of

s For further examples of the positive reception of the speech, see Mee 2016: 208-209.

74



Myth and Central Bank Independence

the central bank as an apolitical institution ‘engineering’ the societal conditions in which
political freedom and democracy can be realised.

Despite imposing constraints on government and partisan politics, the central
bank should not, according to this perspective, be considered detached from the people.
It reflects, on the contrary, the notion that ‘there i1s more than one way to act or speak
‘on behalf of society’ and to be representative” (Rosanvallon 2011: 8). It 1s the
representative relationship between the people and the central bank that elevates the
central bank to a position of authority. The fundamental, government-establishing power
of the people 1s thereby not exhausted through its representation in the political system.
The people can and does authorise other institutions to act as its representative, whereby
the sovereignty of the state 1s expressed through multiple public offices. The power to
command, in other words, 1s pluralised, allowing for legally irresoluble conflicts between
rival expressions and representations of the sovereign will of the people. As the Minister
of Justice, Fritz Neumayer, argued in the Cabinet debate on the Bundesbank Law in
1956: “the Bundesbank must be entitled to take measures against the intentions of the
Federal Government [even] in an emergency situation.”

The democratic legitimacy of the central bank is thus conceptualised as resting
on the central bank’s ability to embody the will of the people, potentially against the
expression of the will of the people through electoral representatives. This conception
of democracy sees the expression of the ‘will of the people’ through periodic elections
as being inadequate and incomplete (Rosanvallon 2011). At the same time, however, it
mtroduces the possibility of the people being pitted against itself through the forms in
which it makes itself present in the activity of governing. The question, then, 1s how such
conflicts can be resolved.

The central bankers had, as indicated by the bridge-currency analogy, a clear
answer to this: on questions relating to money, the central bank should prevail. However,
the answer was more sophisticated than this. As Vocke (1973: 176, my translation) noted
m a 1950 speech, any suspicion that the central bank was not governing in accordance
with the general interest would undermine its authority and legitimacy. As such,
independence should not be considered a carte blanche to do whatever the central bank

saw fit: “A central bank that 1s oppositionist [oppositionslustig] or wants to conduct an

w Das Bundesarchiv, Kabinettsprotokolle, 143. Kabinettsitzung am 11. Juli 1956, my translation.
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obstructive policy would immediately lose its independence.” The central bank’s
idependence, in other words, comes with certain implicit duties and obligations. Failure
to fulfil these would lead to the rmmediate forfeiture of its claim to impartiality and right
to independence because 1t would lose its character as a representative of the people. Its
ability to resist government and parhament, in other words, rests on its ability to
demonstrate its impartial pursuit of the common interest, not on its legal mandate, which
was, after all, only based on ordinary legislation subject to the Bundestag. In case of
misconduct on the part of the central bank, the elected representatives of the people
would have the right to suspend the central bank’s independence.

Such a scenario, however, 1s of limited relevance for the purposes of determining
whether the central bank or the government should carry the day in situations of conflict.
The relevant scenario is one where both central bank and government make legitimate
but conflicting claims in the name of the people. It underlines, however, that while
potentially very powerful, the central bank’s claim to legitimate representation 1s quite
elusive: because “the legitimacy of independent authorities depends on their ability to
demonstrate their impartiality, that legitimacy 1s inherently unstable” (Rosanvallon 2011:
96). Whereas the government derives legitimacy from the electoral process, the
independent central bank’s legitimacy 1s not as formalised. Achieving the mandated
objective 1s of course one source but this cannot inform situations of conflict concerning,
for instance, the relevant interpretation of a particular economic situation. According to
Rosanvallon, this 1s one of the crucial problems for the independent authority. Since it
cannot rely on formal input, it must rely on the continuous display of fidelity to the spirit
of its mandate. As such, “[e]lach intervention, each decision 1s tantamount to a
refoundation of the institution” (Rosanvallon 2011: 96). The fact that an institution’s
actions were impartial yesterday does not mean that they are so also today or tomorrow.
As such, it must continuously engage in efforts to win the people’s trust.

The “bond of trust between the public and its central bank” 1s, according to the
ECB’s first chief economist, Otmar Issing (2002: 19), “something like a credit
relationship.” And like creditworthiness, “a reputation for impartiality can be
established” (Rosanvallon 2011: 97). Trustis “a form of capital” (Rosanvallon 2011: 97);
“Vertrauen i1st Kapital’ (Vocke 1973: 175). And like capital, it has a “cumulative
dimension: the greater an institution’s reputation for mmpartiality, the easier it 1s to
establish the impartiality of any particular decision” (Rosanvallon 2011: 97). The

“effective social power of an institution” (ibid.) thereby depends on its ability to
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accumulate trust through its continuous demonstration of its impartiality in the pursuit
of the general interest of the people. In a conflict between the government and the
central bank, the central bank’s source of authority 1s thus the people’s trust that the
central bank is, in fact, acting not for itself or for some special interests but for the people
as a whole.

Rosanvallon argues that this form of representation should be considered along
the lines of what the French public law theorist Carré de Malberg called “organic
representation” (Rosanvallon 2011: 88). While Carré de Malberg’s notion of organic
representation referred to the state as such, Rosanvallon (ibid: 90) claims that today it 1s
the independent authorities “that most clearly play the role of organic representatives.”
This 1s because they are based on a conception of the people not as asserting its right to
govern or to exercise control over how its representative governs, but on the people
relinquishing control over the activity of governing to the representative, trusting the
representative “to act and will for” the people (ibid., emphasis in original). While this
leaves the people with no institutionalised ways of influencing its organic representative,
the fragility of its claim to authority acts as guideline for its actions: it must govern
according to an underlying societal value, “ein sozialer Grundkonsens” (Emminger
1986: 29, emphasis in original) and show itself to be pursuing this value. In order to
prevail in conflicts with government, the central bank must govern on the basis of a
principle that resonates with the people and whose realisation is more foundational than
the realisation of values expressed in elections.

The notion of grounding the independence of the central bank in something
more foundational than ordinary legislation is reflected in the discourse of German
central bankers. As Emminger (1986: 27, my translation) noted “the Bundesbank’s
mdependence 1s formally only secured through the Bundesbank Law, that is, an
ordinary law, not through the constitution.” In law, its authority rested on the legislative
power of the Bundestag. This, however, was considered an insufficient foundation of
mdependence. The central bankers of the BdL thus

agreed that the independence of the Bundesbank would only be secure when 1t could
rely on the overwhelming support of the population; only then would it be immune
from political interference. Moreover, we said: when the Bundesbank is not
responsible to the government or parliament then it must in a democracy be
accountable to the people [dem Volk gegeniiber Rechenschaft ablegen] (ibid.,
emphasis added, my translation).
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The problem of politics in relation to monetary policy was, in other words, to be
overcome through establishing a direct relationship of trust between the central bank
and the people; a relationship built on winning over the ‘hearts and minds’ of the people

through the myth of the inflations.»

Conclusion

The German notion of central bank independence conceptualises the central bank as a
representative of the people’s foundational will. The ordinary legislation of the
Bundesbank Law thereby becomes imbued with a “quasi-constitutional character”
(Emminger 1986: 27) because of the sozaler Grundkonsens in favour of price stability.
In that sense, the German notion of central bank independence reflects the same
approach as that of the neoliberals. Central bank independence was not a product of
comprehensive political decision on the economic constitution, but it was stll to be
based directly on the foundational power of the people and not the constituted powers
of government and parliament. The central bank became one dimension of the
mstitutional expression of popular sovereignty but in an organic rather than formalised
sense. On this basis it considered itself the equal of the government. To Adenauer’s
question on whether he considered the central bank “the rightful equal of the Federal

)9

government?” BdL President Karl Bernhard simple response was: “yes.”s The central

bank was the equal of the government because 1t was a representative of the people on
a par with 1t.
The claim to equal representation was based on the portrayal of inflation being

“a betrayal of the people [Betrug am Volk]” caused by government control of the central

» In discussing the relationship between the independent institution and the people, Rosanvallon uses
precisely the Bundesbank as an example. Reproducing the mythical narrative, Rosanvallon (2011:
116) argues that the German people concluded that price stability was “an essential prerequisite of
democracy.” Rosanvallon (2011: 117-8, emphasis in original) concludes that the independence of the
Bundesbank was established as a means of constituting a “ direct relation” between the people and “the
mstitution in control of the nation’s currency.” This, in turn, “meant that the central bank intended to
base its actions on fundamental political principles, the very same principles that defined the meaning
and form of the social contract.”

a The exchange between Adenauer and Bernhard took place in a Cabinet meeting on the future
Bundesbank law (Das Bundesarchiv, Kabinettsprotokolle, 126. Kabinettsitzung am 14. Mirz 1956).
In the meeting minutes the exchange 1s rendered as:

Bundeskanzler: ... Sind Sie denn der Auflassung, dal Sie gleichberechtigt neben der
Bundesregierung stehen?
Bernhard: Ja.

The term ‘gleichberechtigt’ 1s not easy to translate, but it may be rendered as ‘equal standing’ or
‘rightfully equal.’

78



Myth and Central Bank Independence

bank (Vocke 1973:181). Erhard (1956 as cited in Mee 2016: 229) even put it into a
formula: “The formula ‘dependent central bank = inflation’ 1s valid at all times and
everywhere. Historical experience proves that to us with crystal clanty.” In Cabinet,
Erhard countered Adenauer and argued that the Bundesbank “should not be obliged to
support an inflationary government policy ... The central bank must be able to say no.
Public opinion demands it” | Das verlange die offentliche Meinungl.”» To Erhard, there
was nothing anti-democratic about the central bank’s independence. On the contrary, it
1s a product of the people’s will, whose continuous support for the central bank on the
question of monetary policy trumps the intermittent bestowal of electoral legitimacy on
the government. The mythical narrative of the nflations and its public reception
constituted the ultimate grounding of the central bank’s independence and authority vis-
a-vis government. It provided a grounding of the meaning of this particular institutional
configuration in a violent past.

The mythical narrative gave central bank independence a meaning and
significance beyond what could be established reasonably on the basis of statistical,
logical or historical analysis. It did so, furthermore, in a manner that was easily
comprehendible to a broad audience. It grounded it in the societal fear of a return to a
catastrophic past. As such, it was only right that the central bank should prevail over
government in cases of conflict (see Mee 2016 for a good historical account of such
conflicts). Even if this would sometimes ‘hurt’ in the short run, “one must in certain
circumstances be able to say no, also in cases when the heart, the emotions, would rather
say ves” (Vocke 1973: 181, my translation). The central bank’s foundation of authority
in the public acceptance of the myth of the inflations at the same time meant that the
myth had constantly to be reiterated in order to keep the folk memory alive:

As the horrors of the National Socialist ‘welfare state,” the war and the inflation recede
mto the past, we begin somewhat to forget that a free economy, liberalised trade and
a stable currency are not a matter of course ... but that they have been obtained through
great sacrifices and toils. So too must they be defended and it 1s worthwhile procuring
them with sacrifices [mut Opfern zu erkaufen]. Because on these rests not only the
economic and social but also the political balance and the freedom of the democratic
human being (ibid: 187, my translation).

» From Das Bundesarchiv, Kabinettsprotokolle, 143. Kabinettssitzung am 11. Juli 1956, emphasis added,
my translation.
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When the so-called Transition Law of 1951 transposed the BdL into German
law, 1t was never, from Adenauer’s and Schiffer’s perspectives, supposed to become the
blueprint for central banking in Germany. It was supposed to be a temporary solution
and the central bank’s independence was still up for debate. As Adenauer (1956, my
translation) saw it, “[tlhe central bank council 1s completely sovereign with respect to
[vollkommen souverdn gegeniiber] the Federal Government. It is, of course,
accountable to itself. But we have here an organ, that is responsible to no-one, neither
parliament nor government.” This arrangement was unacceptable. Should the central
bank be given full autonomy, Adenauer argued, “This would give [it] the position of a
power within the state [Stellung einer Gewalt im Staate emngeriumd which could act
against the political powers.”»s This ‘democratic exception’ could not last and was in
direct contradiction to Adenauer’s notion of Kanzlerdemokratie; a umtary form of
political representation if ever there was one .

As it were, the Transition Law established the German tradition of central bank
mdependence and allowed the BdL to nourish its prestige and public standing (Bibow
2009: 167; see also Dickhaus 1998). Over the next 5 years, the BdL asserted its
mdependence on a number of occasions and managed to keep the currency relatively
stable while the German economy experienced the first years of the Wirtschafiswunder.
As observers from different fields have remarked, from the ashes of the war and the
repressed inflation, the D-mark and the German economy, against all predictions at the
time, rose to international renown and the currency became a source of pride in a
country where political nationalism was still unacceptable (see, e.g., Tognato 2012;
Marsh 1992; Habermas 1991). The D-mark and its guardian became symbols of the
societal break with the past. As one newspaper put it in the context of the debate over
the Bundesbank Law in 1956:

One can only hope that no formulation will be found that in any way cancels the
mdependence of the central bank. This would be dangerous, not only for the currency
but also for politics. In the public, there exists a conviction that the central bank council

» From Das Bundesarchiv, Kabinettsprotokolle, 143. Kabinettssitzung am 11. Juli 1956, my translation.

» The central bank’s ability to act against an elected government appeared unconstitutional to Adenauer.
As he put it in a Cabinet meeting, should the law merely instruct the Bank “to support the general
economic policy of the Federal Government within the framework of safeguarding the stability of the
currency, then the stability of the currency would be given primacy over general economic policy, and
the Bundesbank would be granted an autonomous decision in situations of conflict. Such a regulation
1s unconstitutional” (from Das Bundesarchiv, Kabinettsprotokolle, 143. Kabinettssitzung am 11. Juli
1956, my translation).
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must be shielded from political influences in all its forms, as otherwise a clear and
expert central bank policy 1s not possible. After all, everyone in Germany knows that
mn the two currency catastrophes we have behind us, the floodgates of inflation were
opened at a ime when the government still possessed the trust of the population (Dre
Zeit 1956, 22 March, my translation, emphasis in original)..

Crucially, when the Bundesbank Law was adopted in 1957 it reproduced the
existing absence of an institutional mechanism for resolving conflicts between the central
bank and the government. Government and central bank were equals and could have
recourse to no external or superior institutional authority for the resolution of conflicts.
This was not a mistake or compromise. It was Erhard’s model and it was intended to
ensure close, often informal coordination and cooperation between the central bank and
the government. However, in situations of insurmountable disagreements, the debate
would have to be resolved in the public sphere (see, e.g., Bundesbank 1972; see also
Mee 2016; Berger and de Haan 1999; Bibow 2009; Tognato 2012). The Bundesbank
Law cemented the practice of turning to the public in cases of conflict and created a
dynamic in “which West Germans felt it only natural to embrace lessons from the inter-
war past to make their points” (Mee 2016: 400). In these disputes, only the (mediated)
public could act as judge. In accordance with the notion of dual representation, this was
only logical. In cases of insurmountable conflict between, in principle, equally valid
positions and claims to representation, the people had to manifest itself as the ‘actually
existing popular sovereign’ to decide the matter (Glossner 2010; Orléan 2008).

The German notion of central bank independence emerged in the post-war
period as an intellectual approach to economic and monetary government in its own

right. By emphasising independence as an institutional solution to the problem of

» At this point, domestic and international media had come out in full force in favour of the BdL and
central Bank independence. In Der Spiegel (1956a, 6 June), Vocke was described as “Kanzler der
Deutschen Mark” and the Financial Times (1956, 19 June: 7) named him “the guardian of the D-
Mark.” In the latter article, the correspondent noted that “Recently, when the Chancellor, Dr.
Adenauer, himself rebuked the [BdL] in public ... it became clear within 24 hours that the bank and
not the Government would be upheld by the public.” This was unsurprising “[iln a country where
inflation has wiped out savings twice within 25 years.” Similarly, with reference to a bellwether incident
in 1950, Der Spiegel (1956b, 6 June: 17) noted that “on that day the sovereign of Palais Schaumburg
[seat of the Chancellery| realised for the first ime that he possessed no means of pressuring
[ Druckimttel] the monetary sovereign in Frankfurt [den Frankfurter Souverin der Wihrung].” The
article, furthermore, portrayed the central bank’s independence as a product of the painful
experiences of the two German inflations - “Durch zwer deutsche Inflaionen ... ... schmertzliche
erfarungen gesammell” (Der Spiegel 1956b, 6 June: 20). Vocke equally figured in the tabloid press,
with Bild Zeitung (1956, 4 June as cited in Mee 2016: 222) declaring: “An autograph from Greta
Garbo - exciting. An autograph from Vocke - reassuring.”
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politics in relation to money, it departed from the approaches discussed in chapter 1. It
nevertheless reflected and incorporated, whether consciously or not, ideas and
principles from each of the three approaches to construct a novel approach to central
banking. At a basic level, it reflected the neoliberal notion of grounding the meaning of
price stability in a popular imaginary. As the bridge-currency metaphor highlights, it also
adopted a conception of the economy that was similar to that of the neoliberals: 1t
operated according to certain inherent, immutable laws that government ignored at its
peril. As such, monetary policy ought, in contrast to Keynes, to be depoliticised and its
objective should be price stability and price stability alone. The ordoliberal notion of
grounding the monetary order in something more foundational than ordinary law,
similarly, informed the central bankers. But without the possibility of the ordoliberal
comprehensive constitutional decision, the central bankers sought a more organic
foundation of authority. This, in turn, emphasised the agency of the central bank in
conducting monetary policy under a fiat currency regime. On this, then, central bank
independence adopted or reflected the Keynesian idea of applying technocratic
expertise to the government of money rather than subjecting it to automatic mechanisms

or legislated monetary rules.
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Chapter 3

The Economic Science of Central Bank Independence

Introduction

By presenting central bank independence and the pursuit of price stability as two sides
of the same coin, the German notion of central bank independence offered an
mstitutional alternative to the discretionary political control of monetary policy that was
otherwise dominant in the post-war period. In so far as the conduct of monetary policy
remained discretionary, it was constrained by the ‘absolute’ of price stability, whose
meaning was grounded 1n its existential significance. Central bank independence under
a fiat currency regime was thereby no longer a threat to price stability, as the ordoliberals
and neoliberals had seen it. By separating the conduct of monetary policy from the
government’s economic policymaking, it allowed for the possibility of pursuing price
stability even against the wishes of the government of the day. As such, it constituted a
protection against the potential capacity of government for doing harm. Taking money
out of the political equation was, i other words, a way of making politics more
‘economic’ by enforcing frugality on the government.

This particular meaning of central bank independence allowed for the
ordoliberal embrace of central bank independence (see Bernholz 1989). It was now not
so much a name for an institutional form as for a particular ideology of economic
government. The ordoliberal Wilhelm Ropke (1998 [1957]: 215) could thus argue that
the central bank “certainly has the ultimate responsibility” for protecting against
mflationary pressures. But circumstances may “threaten to require more from the
exercise of this responsibility than public opinion, government and the full-employment
dogma are prepared to accept. In these circumstances the independence of the central
bank 1s mvaluable.” This statement contrasts markedly with Ropke’s earlier writings on
monetary policy, which emphasised the importance of the state’s control of monetary
policy and made no mention of the central bank or its independence (see Ropke 1937).
Presumably on experiencing Bank deutscher Linder’s successful pursuit of price
stability in the immediate post-war period, Ropke (1998: 216-217) had changed his view
and elevated the monetary authority to the central mstitutional guardian of the free

market economy: “the heavy artillery of the bank of 1ssue must occupy the center” in
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the battle against the “moral and social problem [of inflation].” In democracies,
furthermore, “[i]t 1s not enough that [limits] should be laid down in constitutions; they
must be so firmly lodged in the hearts and minds of men that they can withstand all
onslaughts. One of the most important of these norms is the mviolability of money”
(ibid: 220).

While ordoliberals such as Ropke embraced the 1dea relatively early on, the
German notion of central bank independence remained the exception for another two
or three decades both in economic theory and mstitutional practice. The norm
remained the politically controlled central bank. Only in the 1980s did the economic
theory of central bank independence emerge. When it did, it appears to have started a
‘wave of independence’ in the late 1980s. It is the development and the central tenets of
this theory that 1s the subject of this chapter.

What distinguishes the theory of central bank independence from the German
notion of independence 1s that it grounds the meaning of central bank independence in
a scientific discourse rather than in a mythical narrative. As such, it appeals less to the
‘hearts’ of the people than to the ‘minds’ of policymakers. The justificatory discourse 1s
thereby transformed from one that employs historical narratives to one that employs
statistics and mathematical formulae and its imagery takes the form of equations, tables
and graphs (picture 3.1). By separating central bank independence from particular
historical and cultural contexts, this allows for generalisations. Central bank
mdependence can thereby be presented as a general solution to a universal problem of
politics rather than something intimately linked to specific historical circumstances and

experiences.
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Picture 3.1. Scientific imagery. A function from Kydland and Prescott (1977: 484).

That being said, the theory reproduces, whether consciously or not, some of the
central elements of the German notion. Most importantly, it presents central bank
imdependence as a “guardian against any misuse of power by the political authorties”
(Allen 1989 as cited in Blyth 2013: 140). The central bank thereby remains a means of
constraining the passions and irrationalities of politics. It 1s, according to a former

member of the ECB’s Executive Board,

84



Science and Central Bank Independence

a way to protect policy makers against the temptation of using monetary policy in a
distortionary way [because in] a paper-money regime, where government liabilities
represent means of payment and have purchasing power, there is always the
temptation for any government to use such money in an opportunistic manner (Bini

Smaghi 2007).
Central bank independence, i other words, 1s presented as a means of conquering

short-term temptations in the name of long-term benefits.

Stagflation and the Science of Central Bank Independence
Over the decades following the end of WWII, the Bundesbank oversaw a period of

rapid economic growth and low unemployment combined with low inflation. This,
however, was not particularly unique as many other countries experienced something
similar at the time without an independent central bank. It was, rather, the German
record of inflation and unemployment during the Stagflation Crisis that impressed
observers and made the Bundesbank the “ Weltstar” (Emminger 1986: 20) of central
banking as well as the lodestar of the scientific discourse. The myth of the inflations may
never have disappeared entirely from the imaginary of central banking, but it took a
backseat to the question of grounding the German experience of central bank
imdependence 1n scientific language.
The Stagflation Crisis of the 1970s and early 1980s saw a “secular upward drift

i both the inflation and unemployment rates” and was understood at the time to be
different from but as severe as the Great Depression (Peterson 1980: 277). The severity
of the crisis was emphasised by its global dimension; no major developed economy was
left unscathed. And like the Great Depression it had a profound, albeit less radical,
mtellectual impact:

What s clear from the experience of the last decade 1s that the conventional Keynesian

approach 1s not working, that we are confronted with a condition which does not

respond to the standard techniques which use fiscal and monetary policies for demand

management (Peterson 1980: 277).
If the Great Depression marked the death of the gold standard and the ideology of

laissez-faire liberalism, the Stagflation Crisis ended the Bretton Woods system and the

dominance of the ideology of Keynesianmsm.: Policymakers looked for alternatives.

i Alexandre Lamfalussy (1997), president of the ECB’s precursor, the European Monetary Institute,
explicitly invokes the lessons of the Stagflation Crisis and the failure of Keynesianism as the
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The most widely adopted alternative was found m neoliberal thought. In
particular, the neoliberalisms of Hayek and Friedman were claimed to inform the
political philosophies of politicians such as Thatcher and Reagan. But while some turned
to grand theory for inspiration in the quest for alternatives, others turned to the more
mundane task of studying the causes of why some countries had fared better than others
through the Stagflation Crisis. In this respect, the record of the Bundesbank grabbed

attention.

Figure 3.1. Consumer Price Inflation in selected countries 1968 - 1987
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While West Germany did not escape the Stagflation Crisis unscathed, the crisis
was less severe here than in most other countries. In fact, both the inflation rate and the
level of unemployment were markedly lower and more stable than in most other OECD

countries during the period (see figures 3.1. and 3.2.). For instance, whereas the US

background against which the notion of central bank independence was enshrined in the Maastricht
Treaty.
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experienced a high of 13% annual inflation m 1980, inflation never rose above 7% in
West Germany while unemployment remained lower than i the US throughout the
period. This observation triggered reflections on what could explain it and central bank

mdependence came to feature prominently in this explanation.

Figure 3.2. Unemployment rate in the US and West Germany, 1968-1987
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The academic literature, in turn, fell into two categories: a theoretical and an
empirical. The former approached the question game-theoretically and worked out
logical arguments in favour of central bank imndependence. The latter took a more
empirical approach by studying the determinants of independence and establishing a
correlation between the degree of independence and inflation rates. Both these strands
of research came to inform the way the ECB and its officials think about and justify the

ECB’s independence (see, e.g., ECB 2017a, Mersch 2017a, Draghi 2018a).
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The Theory of Central Bank Independence

If one text can be said to have originated the contemporary theory of central bank
independence, it is Finn E. Kydland and FEdward C. Prescott’s article “Rules Rather than
Discretion: The Inconsistency of Optimal Plans” from 1977.. This article, according a
Swedish central banker, demonstrated that “governments in democratic countries may
have a ame consistency problem” and offered “a common explanation for events that,
until then, had been interpreted as separate policy failures” (Sparve 2005: 272, emphasis
i original). It offered a comprehensive explanation for the Stagflation Crisis based on
an 1nherent weakness of democratic politics: 1its inability to make long-term
commitments to a certain policymaking regime. This research informed the shift away
from a preoccupation with “isolated policy measures ... towards the stitutions of
policymaking, a shift that has largely influenced the reforms undertaken by central banks
and the design of monetary policy in many countries” (ibid., emphasis added),

Few subsequent theoretical and empirical works on central bank independence
do not make reference to Kydland and Prescott’s article, whether explicitly or through
mvoking its central concept of ‘time inconsistency.” However, while the article provided
the theoretical justification for central bank independence, it did not explicitly advocate
central bank independence. This ink was only forged later on, particularly by Kenneth
Rogoft (1985), who based on Kydland and Prescott as well as Barro and Gordon (1983a,
1983b) developed the most systematic and influential theoretical justification for central

bank independence.

The Problem of Beginnings and the Rules-based Order

The central problem for Kydland and Prescott 1s the question of rules vs discretion. In
this regard, their intellectual forbearers are American neoliberals such as Henry Simons

and Milton Friedman (see chapter 1); the latter’s work being explicitly invoked as a

» This 1s not to say that there was no academic or political discussion of central bank independence prior
to the publication of this article. However, at this point there was no systematic theoretical justification
for central bank independence (see Forder 2005). At the same time, there was no general consensus
that privileging low inflation would be desirable because it was, based on the general acceptance of the
Philips-curve relationship, understood to have negative effects on other economic parameters such as
employment and growth. Nordhaus (1975: 188) concluded that while central bank independence
might be considered a possible remedy to the so-called political business cycle in relation to monetary
policy, “The costs and benefits of independent policy determination are difficult to weigh” and it can
be objected against it that “delegating responsibility to an agency which is not politically responsive to
legitimate needs is even more dangerous than a few cycles.”
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reference point (1977: 474). While reaching the same conclusion as Simons and
Friedman had done - rules rather discretion - they approach the subject in a manner
that reduces the importance of an ultimate normative horizon. The neoliberal approach
1s thereby, in one sense, perfected because its conclusions are reached on an ‘all else
equal’ basis: regardless of economic policy objective, rules provide a better avenue for
realising it than discretion.

As discussed mn chapter 1, neoliberals rejected the monetary policy discretion
that central bank imdependence threatened to mtroduce. To them, there was no link
between central bank independence and price stability. Monetary policy, instead, was to
be conducted on the basis of monetary rules fixed in law. Simons and Friedman thereby
encountered a difficulty that was not easily overcome except through the general public
acceptance of a system of beliefs, namely a ‘religion’ of individual (negative) hiberty.
Given that coercion and manipulation are excluded, how else would it be possible to
ensure that the public favours and compels its political representatives to institute a rule?
What neoliberals encountered, in other words, was the problem of political beginnings,
the paradoxical nature of which Simons (1936: 14) explicitly recognised.

The problem of political beginnings is a recurring problem in political and
constitutional thought and practice (see, for nstance, Arendt 2006; Kalyvas 2008;
Loughlin and Walker 2008). As discussed in chapter 1, it was a crucial problem for the
ordoliberals who sought 1its resolutton i the Schmittian conception of the
comprehensive decision as the political equivalent of the miracle. The problem,
however, 1s perhaps most closely associated with Rousseau’s Social Contract, which
mtroduces the figure of the Legislator in order to solve it.

Rousseau was of course not the first thinker to confront the problem of
beginnings. In Hobbes, for instance, the social contract is also a means of addressing the
problem of beginnings but Rousseau’s conception of the nature of the problem differed
markedly from Hobbes’. To Hobbes, it was of little importance what kind of institutional
framework and system of values was constituted as long as it could be reasonably
expected to be able to secure a viable political order. As such, Hobbes could assert with
(almost) complete indifference that the commonwealth 1s constituted by the multitude
conferring “all their power and strength upon one Man, or upon one Assembly of men”
(Leviathan part 11, ch. 17), which then has undivided and unlimited authority to govern
and legislate as 1t sees fit. It 1s, in other words, of no importance to Hobbes whether the

multitude constitutes a monarchy, aristocracy or democracy, whether the order is ‘free’
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or not, or whether the laws promulgated by the sovereign are just. In that sense, Hobbes
was a normative relativist. His absolutism concerns only the demand for political order
as such.

The Rousseauian problem of beginnings, which the ordo- and neoliberal
thinkers of money also confronted, was different from this. Rousseau’s difliculty arises
because a normative requirement 1is attached to the order that 1s to be constituted. For
Rousseau, it was not enough to establish order because order was not by definition better
than the anarchic state of nature - “Man is born free; and everywhere he 1s in chains”
(Social Contract bk. 1, ch. 1; see also Discourse on Inequality). It had, however, the
potential to be so. But for an order to be better than no order, it had to be rational, free,
equal, and just. The legitimacy of the political order could not be derived from its mere
existence but only from its ability to secure and promote such objectives. The ‘beginning’
that Rousseau envisioned had to institute a system of government that could deliver not
just the security of mere life but the betterment of the human condition, the good life
(see also Arendt 1958; and, comparing Arendt and Rousseau, Canovan 1983).

The problem for Rousseau was how to make the multitude choose a particular
political order. The problem, in other words, 1s how people can create ‘good’ laws, which
are in their collective best interest, even though the multitude - in a state of nature or in
an existing, corrupt political order - cannot possibly be expected to know what makes
laws good without the enlightenment that comes from good laws. Completing the
‘paradox of politics’ (Honig 2009) or ‘paradox of democratic legitmacy’ (Benhabib
1994), then, the multitude needs, as Rousseau suggested, the ‘good’ laws in question in
order to understand that they are good and what their own best interests are.; Rousseau’s,
i other words, was a classical hen-and-egg problem (Honig 2009: 14-16), which he
resolved through the introduction of the mythical Legislator, whose role in the life of the
political community would be exhausted in the constitution of a body of good laws that
the community would come to revere as a civic religion.

If in the German context, the military authorities played the role of the
Rousseaulan Legislator, providing good monetary laws and institutions able to promote

the general will and instil in the people a religious fervour for price stability, this form of

s The paradox in Rousseau is that in order for the people to make ‘good’ laws, the people need to be
‘good.” But in order to have ‘good’ people, you need ‘good’ laws (see Honig 2009).
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abrupt break with the past and external legislative influence on the present could not be
expected or desired in other countries. As such, a different approach to the question
had to be adopted. Simons and Friedman placed their trust in a gradual shift of public
opmion: “T'he requisite measures, radical in the money field and even more radical
elsewhere, will become possible politically only with the revival or development of a real
religion of freedom, of a strong middle-class movement, and of values (and revulsions)
of a rather intense sort” (Simons 1936: 18). Referring to Dicey’s Law and Public
Opinion, Friedman (1951) expected legislation in the future to come to reflect prevailing
public opinion in the present. The task of “neo-liberalism,” then, was “to provide the
philosophy that will guide the legislators of the next generation ... We have a new faith
to offer; it behooves us to make it clear to one and all what that faith 1s.” The neoliberals,
i other words, sought the gradual emergence of a new Gramscian ideological
hegemony. It was to be promoted and nurtured by an intellectual avantgarde that would
be able to educate both the people and the policymakers in how to think about the laws

needed for the promotion of the good life.

The Fuuality of Politics

In contrast to the approach of hoping to penetrate the “mysteries” of public opinion
(Friedman 1951), Kydland and Prescott’s theory of time inconsistency provides a more
pragmatic approach to the problem of establishing a rules-based order which bypasses
the problem of beginnings and the question of swaying the public. While written in the
context of the Stagflation and its accompanying crisis of Keynesian thinking - a historical
context amenable to the kind of ideological change envisioned by Friedman - the
argument does not rely on the public becoming ready for abandoning the old gods in
favour of new. It does not present itself in the same explicitly ideological garb as the
neoliberalism of Simons and Freidman but it promotes much the same conclusions:
monetary policy conducted according to rules rather than discretion, and those rules
being, for instance, the Friedmanian notion of “a stable growth in the money supply”
(Kydland and Prescott 1977: 487).

Kydland and Prescott (ibid: 473, my emphasis) sum up their argument as
presenting an explanation for why “discretionary policy, namely, the selection of that
decision which is best, given the current situation and a correct evaluation of the end-of-
period-position, does not result in the social objective function being maximized.”

Government planning and discretionary control over the policy making process does
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not have to be fallible or subject to partial interests in order to produce sub-optimal
outcomes in terms of a “well-defined and agreed-upon, fixed social objective function”
(ibid.). In other words, even if policymakers know and wish to promote the general will
and welfare, they will be unable to do so 1f they react sequentially to developments as
they happen. Policymakers, in other words, “should follow rules rather than have
discretion” not because “they are stupid or evil” but because it 1s logically impossible for
discretion to achieve its intended aims. Even fully informed and well-meaning
discretionary policymaking “either results in consistent but suboptimal planning or in
economic instability” (ibid: 487).

In contrast to the German approach to monetary policy, the important problem
1s not to ensure that the ‘social objective function,” the general will, attaches primacy to
price stability. While Kydland and Prescott assume price stability to be a desirable social
objective, they recognise that it 1s only one among many. The important problem 1s the
question of change and the realisation of a regime of policymaking that compromises
any conceivable ‘social objective function’ as little as possible.

This suboptimality of consistent but discretionary policymaking “arises because
there 1s no mechanism to induce future policymakers to take into consideration the
effect of their policy, via the expectations mechanism, upon current decisions of agents”
(ibid: 481, emphasis in original). When policy makers react to a development, whether
economic or political, they are acting not on a stable state but on a dynamic system,
comprising economic actors who have already second-guessed the future actions of the
policymakers and factored them into their own behaviour in the present. The economy
on which the policymakers of the future act, in other words, changes in the present as a
result of the expectations of rational actors concerning future policy, thus changing the
conditions on which the policy acts before it 1s enacted. The economy 1s a target that
moves 1n expectation of future attempts to hit it, meaning that the effects of policy will
be different from those intended and expected by the policymaker: “changes i policy
mnduce changes 1n structure, which in turn necessitates reestimation and future changes
n policy, and so on” (ibid: 474). This ‘feedback loop’ 1s what leads to either “consistent
but suboptimal” policy - leading to a secular rise in the rate of inflation while leaving
‘real” economic variables unchanged - or to a scenario where “stabilization efforts have
the perverse effect of contributing to economic instabihity” (ibid.). Discretionary, reactive
policies are for that reason either suboptimal or harmful because economic policy “is

not a game against nature but, rather, a game against rational agents” (ibid: 473). In a
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discretionary regime, both policymaking and the environment on which it acts move
continuously in relation to each other, constantly undermining the intended
consequences of each other’s adjustments.

In relation to the question of “the apparent trade-off between unemployment
and inflation,” Kydland and Prescott (ibid: 478) apply this logic to challenge the
conventional assumption “that expectations depend 1 some mechanical ad hoc way
upon past prices.” This 1s mistaken, they claim, because “A change i administration
which reflects a change in the relative costs society assigns to unemployment and
mflation will have an immediate effect upon expectations.” The market, in other words,
does not base its expectations for the future only on the past but on information about
future policy-making gathered m the present: “Changes in the social objective function
reflected 1n, say, a change of administration do have an immediate effect upon agents’
expectations of future policies and affect their current decisions” (ibid: 474). This means,
for instance, that a government known to prioritise employment over price stability
cannot hope to stimulate employment through an expansionary monetary policy.
Because the effects of this expansion will already have been factored into the setting of
prices (in contracts, for instance) in the present, it will result in “excessive rates of
mflation without any reduction in unemployment” (ibid: 477). The result can only be
mcreased economic instability without gains in terms of the ‘social objective function.’

Despite its extraordinary assumptions, this account offered a compelling
explanation for the Stagflation’s secular trend towards both higher inflaton and
unemployment rates. It explained why discretionary monetary policies, such as those
practiced in the US and elsewhere at the time, were failing to cure the problem of
unemployment while leading to higher inflation. As such, it offered a logical critique of
the Phillips-curve relationship and suggested that regardless of other objectives, a
monetary policy “of maintaining price stability is preferable” (ibid.) for the simple reason
that monetary policy, as Friedman had suggested, could not meaningfully stimulate
employment. Monetary policy ought to be focussed on what it could do, namely, to
stabilise the price level. Unemployment would have to be dealt by other means.

While Kydland and Prescott (ibid: 487) suggest that “economic theory be used
to evaluate alternative policy rules and that one with good operational characteristics be
selected”, 1t does not appear to be of particular importance what exact rule 1s chosen.
Following Simons, they suggest that “[iln a democratic soclety, it 1s probably preferable

that selected rules be simple and easily understood, so it 1s obvious when a policymaker
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dewviates from the policy” (ibid.). A comprehensive constitutional-political decision or a
general shift in public opinion towards a particular ideology 1s therefore unnecessary as
long as it 1s generally acknowledged that the political control of monetary policy 1s futile
(see also Lohman 1992). What must be ensured, however, 1s a credible commitment to
a rule, so that a change of government, for instance, does not lead to changes in inflation
expectations. This does not mean that economic planning based on a political
commitment to full employment is the ‘road to serfdom’ but simply that the use of
monetary policy for such purposes is clumsy and sub-optimal. As such, the principle
guiding the use of monetary policy in economic policy emerges from the market itself
and there 1s no need for a radically new beginning. The Legislator emerges from within
the economic order and the introduction of the good law depends simply on recognizing
the market’s governing logic.

Kydland and Prescott (1977: 487) suggested that “[t]here could be institutional
arrangements which make it a difficult and time-consuming process to change the policy
rules in all but emergency situations.” They did not, however, invoke the need for an
imdependent central bank. While it has subsequently been interpreted as such, some
elements were missing. In particular, Kydland and Prescott’s conclusion does not depart
significantly from Friedman’s: it does not introduce a rationale for the central bank’s
mdependence but only for a rules-based monetary policy. If discretion 1s in any case

elimmated, why would the central bank need to be independent?

Central Bank Independence and the Credibility of the Rule
Interpreting Kydland and Prescott’s article as an argument for central bank
mdependence demands two assumptions: first, that it 1s difficult, if not impossible, for
policymakers to commit to a monetary rule without institutional commitment-devices,
and, second, the German notion that central bank independence 1s equated with the
pursuit of low inflation. Barro and Gordon (1983a, 1983b) explicitly address the former
of these by introducing the question of the role of reputation in enforcing commitments.
Barro and Gordon (1983b: 101) develop their model on the basis of Kydland
and Prescott’s argument that “people understand the policymaker’s incentives and form
their expectations accordingly.” A policymaker without some kind of commitment
device 1s unable credibly “to commit its course of future action” (Barro and Gordon
1983a: 591) and will end up reacting to developments as they happen in a manner that

compromises its intended objective. This 1s a variant of the problem of politics: because
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politics always ivolves the possibility of changing course, 1t suffers from a commitment
problem that may result in, among other things, monetary mstability. This problem can
be overcome, they claim, “[i]f commitment were feasible through legal arrangements or
other procedures.” This would eliminate “the countercyclical aspect of monetary policy”
(ibid.) and leave ‘everyone better off’ (ibid: 592).

The problem 1s how to enforce the rules when policymakers always have the
option of ‘cheating’ by creating ‘surprise inflation’ (Barro and Gordon 1983b).
Paradoxically, the more credible the commitment is in the first place, the greater will be
the benefits of cheating. The pre-commitment may thereby introduce additional
mcentives to cheat. This, in turn, will affect how rational actors behave and reintroduce
the mnitial problem. Thus, even in the presence of a “once-and-for-all binding choice ...
there may be no mechansm n place to constrain the policymaker to stick to the rule ...
as time evolves” (1983a: 598). Even if the problem of good beginnings could be resolved,
i other words, the problem of politics would remain. From this follows that we must
not only focus on getting the rules right, but on the “legal or institutional mechanisms to
enforce them” (1983b: 108).

One of the crucial elements in this regard 1s reputation and credibility (1983b:
102). This at the same time introduces an opening for separating the conduct of
monetary policy from electoral politics in so far as it introduces a longer time horizon in
monetary policy making: “any known finite horizon for the game rules out [reputational
equilibrial” (1983a: 605). A discretionary monetary authority that is responsive to
political changes cannot credibly commit to a rule for monetary policy because there 1s
no way of committing any possible future government to the rule in the present (1983b:
102-4). Barro and Gordon develop a model of monetary policy based on rules enforced
by reputation and the reputational costs of departing from the rules in response to this
problem. The notion of central bank independence, however, remains absent from their
framework.

The link between commitment to low inflation and central bank independence
as a means of enforcing this commitment was forged by Rogoff (1985), who introduced
the hypothesis that “dynamic inconsistency theories of inflation ... make it plausible that
more independent central banks will reduce the rate of inflation” (Alesina and
Summer’s 1993: 151). It was, in other words, Rogoff who combined the scientific
approach with the German notion of central bank independence. Rogoft, however,

presents a solution that 1s much less demanding both in terms of ensuring the right rules
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and enforcement-mechanisms as well as in terms of securing general public acceptance
of the primacy of price stability.

Rogoft (1985: 1177) suggests that taken to its logical conclusion, the rules-based
approach would require the “design of a permanent constitutional reform that absolutely
ruled out systematic inflation, and yet left the central bank scope to respond to
disturbances.” In other words, the rules-based approach could not overcome the
problem of beginnings. It would, furthermore, come with certain drawbacks by
mtroducing “the danger that the rule will be difficult to alter after it becomes outmoded”
(ibid.). To counter this drawback, Rogoff (ibid.) promotes the ‘conservative central

”, «

banker’ as an “alternative, less drastic, response to the stagflation problem”: “society can
make itself better off by selecting an agent to head the independent central bank who 1s
known to place a greater weight on inflation stabilization (relative to unemployment
stabilization) than is embodied in the social loss function” (ibid.).

Reputation plays a key role in Rogoff’s framework, but it is a reputation of a very
different kind than that discussed by Barro and Gordon. It 1s not the reputation gained
through honouring certain commitments that counts, but the reputation for inflation-
hawkishness.. In this framework, only the central bank’s independence and
conservatism are crucial because this allows, as it did in Germany, for a commitment to
price stability. Taking advantage of the time-inconsistency model, which presents the
pursuit of price stability as being neutral with respect to other economic objectives,
Rogoft develops a model that promises to resolve the problem of politics through a
relatively minor mstitutional adjustment. Because there 1s no trade-off between iflation
and unemployment, society’s interests can be served unproblematically by an
imdependent central bank systematically biased in favour of price stability. Monetary
policy 1s conceptualised as being distributionally neutral and can, as such, be safely
removed from the general political process for expressing societal priorities and values:
“society can be made better off by having the central bank place ‘too large’ a weight on

inflation rate stabilization” (1bid:1187).

 Rogoff’s (1985: 1179-80) model takes advantage of a peculiar incentive of central bank governors: “One
icentive that the head of the central bank might have for holding down inflation is that he can thereby
mmprove his standing in the financial community, and thus earn greater remuneration upon returning
to the private sector.” Rogoff, in other words, seeks to institutionalise the influence of ‘shadow
principals’ (Adolph 2013) in central banking, by “deliberately allowing the central banker to be
captured by the financial community” (Lohman 1992: 276).
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Measuring Independence
Rogoft (1985: 1187) suggests that his model “may help explain why many countries set
up an independent central bank and choose its governors from conservative elements
of the financial community.” Like Kydland and Prescott and Barro and Gordon, he
presents no empirical evidence to support his model. No central banks are studied in
terms of their independence or conservatism. The postulated link between central bank
mdependence and low inflation 1s not supported with reference to historical data. The
theory, of course, stands and falls with this question: does central bank independence
actually lead to lower observed inflation rates?

While it 1s perhaps inherently impossible to answer this question conclusively
(see, e.g., McNamara 2002; Forder 2005), a veritable academic industry developed
around addressing it. The pre-occupation with it has two dimensions. On the one hand,
it reflected the search for an istitutional solution to the problem of inflation. The theory
postulated a causal relationship, but if it were to serve as the basis of institutional reforms,
it would have to be proven that it was at least ‘tentatively’ plausible (Alesina 1988: 17).
On the other hand, establishing that the theory ‘worked’ was crucial because of the
sensitive question of the independent central bank’s democratic legitimacy. Unelected
discretionary power - particularly if it 1s responsive primarily to the financial community
(Rogoft 1985; Lohman 1992) - is democratically questionable. As such, the benefits of
the institutional arrangement would have to be established beyond doubt in order not
to be rejected all too easily for its lack of democratic legitimacy as, for instance, Nordhaus
and Friedman had done. It would, as it were, have to be able to demonstrate a robust
‘output legiimacy’ to make up for its lack of ‘input legiimacy.’
Central Bank Independence and the Political Business Cycle
One of the characteristics of attempts at establishing a relationship between central bank
mdependence and low inflation 1s the search for an mdex for measuring central bank
independence. That is, what are the determinants of independence and how can the
mdependence of different central banks be compared? The literature on this question
1s substantial (to name but a few, Bade and Parkin 1988; Alesina 1988; Alesina and
Summers 1993; Grilli et al 1991; Cukierman 1992; Eyffinger and Schaling 1993) and 1t
continues to attract attention in academic debates, whether one agrees or disagrees with
the basic premises of the approach (see, e.g., De Haan and Ejfhnger 2000; McNamara
2002; Forder 2005; Mudge and Vauchez 2016). The different indices refer explicitly to
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the theory of central bank independence discussed above and attempt to formalise some
of the varables 1dentified in the theoretical works. The literature on ‘measuring central
bank independence’ thereby operationalises the theory in order to a) test whether there
1s empirical evidence to support the claim that independence leads to lower observed
mflation, and b) to provide guidelines for reforming or creating new central banks.;

Alberto Alesina’s “Macroeconomics and Politics” (1988) is one of the most
substantive early works in this vemn. It develops a justification for central bank
independence explicitly based on Barro and Gordon, but in doing so it emphasises an
element that was under-developed in the theoretical work: the political business cycle.
The original theory of political business cycles hypothesises that macroeconomic policy
will tend to be distorted by governmental interventions informed by incentives arising
from the electoral process (see, e.g., Nordhaus 1975:). When chasing re-election, the
theory hypothesised, rational political actors will introduce policies with short-term
benefits but long-term costs. The ordinary political process thereby leads to politically
mduced booms and busts, 1.e., economic instability:

a perfect democracy with retrospective evaluation of parties will make decisions biased
against future generations. Moreover, within an incumbent’s term in office there 1s a
predictable pattern of policy, starting with relative austerity in early years and ending
with the potlatch right before election (Nordhaus 1975: 187).
This somewhat gloomy conclusion seems to point to the necessity of delegating
policymaking authority to politically independent bodies. While recognising this,
however, Nordhaus (ibid: 188) dismisses it due to the dangers of such bodies being
unresponsive to societal wants and bringing uncertain benefits.

To Alesina (1988: 15, 35-38), the key aspect of the political business cycle 1s its
partisan dimension. The problem of committing to price stability 1s not only related to
the electoral mechanism as such, he claimed, but to the fact that parties with different
1deological positions compete for governmental power. Credible contestants for
governmental power may attach different weights to combatting inflation, thereby

generating “suboptimal fluctuations in money supply and in output and unemployment”

s This latter aspect 1s often explicitly addressed in the context of EMU (Alesina and Grilli 1992; Grilli et
al 1991; Cukierman 1992, Eyffinger and Schaling 1993).

« Kalecki (1943) developed a theory of political business cycle before Nordhaus. He derived the origin of
the cycles in the preference of the capitalists for relatively high unemployment due to a fear of the
power of the workers to capture surplus value. Kalecki, in other words, did not see the cycle as a
product of the political process as such but of the capitalists’ control of it (Nordhaus 1975: 181).
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(ibid: 39). The response to this problem of politics for monetary stability 1s to mstitute
“a Central Bank, independent from each current government” (ibid., emphasis added).
The central bank should, in other words, not be absolutely 1solated from politics but
specifically from partisan politics. This, Alesina (ibid: 40, emphasis added) suggests,
might both ensure commitment and address the democratic shortcomings of central
bank independence because it only prevents “ direct political pressure from each current
government.”

Alesina restates the problem of politics in relation to monetary issues as involving
two elements: periodic elections and competing political parties that hold different
opinions regarding the importance of monetary stability. The problem, in other words,
1s the normal functioning of democracy and the threat that it poses to the stability of
monetary values. While this argument may justify central bank imdependence, 1t says
little about what ensures independence and whether it actually works as hypothesised.
In order to test the hypothesis, central bank independence must be measured and
compared to observed inflation rates. On the basis of such a measure, then, Alesina
(ibid: 41) shows that the two countries that have the greatest central bank independence,
Germany and Switzerland, also enjoy the lowest rate of inflaton. While Alesia (ibid:
42) notes that this 1s a correlation, not necessarily a causal link, it appears to confirm the
‘central bank independence = low inflation’-thesis.

This and other such findings to the same effect (e.g., Bade and Parkin 1988;
Masciandaro and Tabellin1 1988) rationalised the Bundesbank’s and the SNB’s relative
success during the Stagflation Crisis. But it raises (at least) two questions: What do these
findings show? And what is being measured?

On the first question, Alesina (1988: 42) notes that the direction of the causal
link 1s not clear, if indeed there 1s a causal link. The “relationship may be due to the fact
that countries with a preference for low inflation also prefer more independent central
banks.” That 1s, there may be a general political culture in favour of price stability - a
Stabilititskultur - in the countries concerned that explains why there 1s low mnflation.
The populations of these countries may simply be more willing than others to make
sacrifices to achieve price stability. Central bank independence may not be the
independent variable. While the theory brings forward a hypothetical causal direction
from central bank independence to inflation and formal explanation for why this might
be so, the data cannot confirm it. But the data did not falsify the theory either and the

supposedly close causal link between central bank independence and low inflation
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quickly became taken for granted as a basic consensus of the economics profession
(Forder 2005).

A similar critique can be advanced of the second question (what 1s measured?).
One of the most important variables in the different indices 1s the central bank’s legal
imdependence. This, of course, includes the government’s ability to determine monetary
policy but it also includes the legislated objectives of the central bank. In line with the
theory discussed above, a specific content 1s given to the notion independence: how
strong 1s the legal commitment to pursue price stability? This measure reflects both the
German and ‘Rogoffian’ notion of mndependence being synonymous with inflation-
averseness and the legal enshrinement of the objective of price stability could be seen as
a measure of how conservative central bankers are likely to be. It is “one of the means
by which a government can choose the strength of its commitment to price stability”
(Cukierman et al 1992: 354; see also Lohman 1992; McNamara 2002).

In Cukierman’s (1992: 374) oft-cited index, this 1s a central element. A central
bank’s independence 1s considered ‘perfect’ if it has price stability as “the only or major
goal, and 1n case of conflict with government [the central bank] has final authority to
pursue policies aimed at achieving this goal.” Based almost to the letter on the
mstitutional position of the Bundesbank, the measure 1s constructed on the basis of what
1t 1s trying to explain: the Bundesbank’s success (see Forder 1999 for a general critique
of the ‘measuring’ literature to this effect). Indeed, the various available measures of
central bank independence agree on little but the independence of the Bundesbank and
the SNB (Forder 1999: 29). Not surprisingly, then, the Bundesbank 1s the clear ‘winner’
with the SNB a close second. On this basis, there appears to be a strong correlation
between central bank independence and low inflation.; Conversely, if “price stability 1s
mentioned with a number of potentially conflicting goals (e.g., full employment)” the
central bank 1s considered significantly less independent (Cukierman 1992: 374).
Consequently, given that the Fed has a dual mandate - maximum employment and
stable prices - it scores lower in terms of independence than the Bundesbank.
Cukierman (ibid: 370) explicitly recognises that what he attempts to gauge is “not the

mdependence to do anything that the [central bank] pleases” but “the ability of the bank

» Across measures, this correlation seems to disappear once the Bundesbank and the SNB are excluded
from the sample (Forder 1999).
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to stick to the price stability objective.” Central bank independence 1s thereby defined
as a commitment to price stability “even at the cost of other short-term real objectives”
(ibid.). The measure, in other words, does not measure central bank independence as
such, but, circularly, the political commitment to price stability expressed n legal form
(Forder 1999).

Independence 1s tested not only against inflattion but also against government
debt and budget deficits. In doing so, Grilli, Masciandaro and Tabellini (1991: 375,
emphasis added) find that central bank independence leads “to low inflation,
respective of political institutions and budgetary problems ... having an independent
central bank 1s almost like having a free lunch; there are benefits but no apparent costs
in terms of macroeconomic performance.” The thrust of this conclusion 1s shared by
Alesina and Summers (1993: 151), who conclude that “while central bank independence
promotes price stability, it has no measurable impact on real economic performance.”

This conclusion corresponds to that of Friedman as well as that of the theory of
central bank independence: a monetary policy geared towards price stability does not
affect other economic variables. It 1s, as such, wrrelevant for other economic
policymaking and can safely, even ‘optimally,” be removed from the ordimnary political
process. This ‘truth,” however, should be qualified. The question of the control of the
central bank has consequences for the wider question of economic governance: if
monetary policy 1s determined by an independent central bank that refuses to monetise
government deficits, then “budget deficits are determined by the Central Bank” (Alesina
1988: 44). An important and intended ‘beneficial’ effect of central bank independence
1s its introduction of constraints on the government’s room of manoeuvre not only with
regard to monetary policy but also in terms of the budget. In doing so, central bank
mdependence presents itself not only as a response to the problem of politics with regard
to monetary policy but also with regard to fiscal policy more broadly. Despite ‘having no
effects’ on other economic variables, 1t creates constraints on economic policymaking.

There 1s an iherent tension in the literature on this 1ssue. On the one hand,
central bank independence 1s an nstitutional fix to the specific problem of inflation,
without any measurable effects on other economic outcomes. At the same time,
however, 1t 1s an mstitutional arrangement that compels governments into acting in
certain ways. It 1s a ‘free lunch’ paid for with the sacrifice of the government’s political
freedoms concerning economic policy. It 1s, as such, a way of strengthening the

disciplinary forces that governments face in economic policymaking; a way of making
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governments ‘less dangerous.” While monetary policy can be ‘safely’ separated from
general economic policymaking, the link between the monetary and the broader
economic order - highlighted by all three approaches discussed i chapter 1 - does not
disappear. Central bank independence is thus simultaneously ‘neutral’ and significant
for constraining a government’s economic policymaking capacity in a particular way.
Such a paradox can, of course, not be sustained as ‘scientific.” As Gunnar Myrdal would
perhaps have remarked, its proponents have left behind the realm of science and
entered that of 1deology and politics.

The findings of the ‘measuring’ literature are presented as having “important
mmplications for the ongoing debate over the feasibility and appropriate sequencing of
the European monetary integration” (Gnilli et al 1991: 375-6). In short, it provides
empirical support for the ‘monetarist’s path to economic and monetary integration: a
monetary union with an independent central bank can successfully precede full
economic (and political) union because a single monetary policy will have the effect of
constraining the general economic policies of the Member States, thereby paving the

way for the necessary economic convergence.

Conclusion: The Elimination of the Political Question

In the German context, the authority of the central bank was to be founded upon a
broad societal consensus on the need for 1solating the conduct of monetary policy from
political control. The theoretical and empirical literature on central bank independence
mtroduced a different or additional foundation: science. Logically and empirically, the
literature claimed, central bank independence was superior to politically controlled
central banks. Based on the principle of central bank independence established by the
Bundesbank, both the theoretical and the measuring literature sought to replace the
political question of the objectives of monetary policy with the more technical question:
what works? The political question, 1 turn, had to be abandoned because its mere

presence in political economic life would lead to suboptimality and instabilities.

s ‘Monetarist’ refers here not to monetarism as an economic theory but to the perspective that European
monetary integration would engender subsequent economic convergence and integration and could
therefore precede ‘deeper’ integration efforts. In debates on EMU it contrasted with the ‘economist’
perspective, which considered general economic convergence to be a necessary precondition for
monetary union.
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In Keynes (see chapter 1), the technical question was crucial to the question of
the structure of the central bank. No political choice about economic policy made sense
without an effective technical execution of the monetary policy supporting it. But the
political question about the objectives of monetary policy could, and indeed should,
never be abolished. It ought to inform elections and the daily activity of democratic
governments. With central bank independence defined as the single-minded pursuit of
price stability, this political question 1s entirely eliminated, leaving only the technical
question behind. Central bank independence 1s a way of eliminating the continuous
possibility of politically determining the order and orientation of monetary policy and
replacing it with a distinctly ‘economic’ rationality, which promises to contribute to
economic welfare only through distorting economic processes as little as possible.

While the causal link between central bank independence and low inflation
cannot be established beyond reasonable doubt, the theoretical and empirical literatures
nevertheless offer a justification for central bank independence: it provides an
mstitutional means of constraining the potentially destructive power of politics in relation
to the economy without being associated with any significant costs itself. What the
‘scientific’ grounding does 1s to present central bank independence as (economic)
reason’s conquest of the (political) passions. The ‘scientific’ justification for central bank
mdependence thereby ‘confirms’ the message conveyed by the ‘myth.” But it also adds
an additional layer to it. It claims that while inflaion may become catastrophic, this 1is
not necessarily the most relevant aspect of it. Inflation 1s also quite simply unnecessary
and counterproductive. If central bank independence was perceived as entailing certain
sometimes difficult sacrifices in the name of a higher objective in the German context,
this need no longer be the case. It 1s the closest thing economic life comes to ‘a free
lunch.’

Except, of course, it isn’t. Depoliticising monetary policy and rendering it outside
partisan control does not make it non-ideological, unpolitical or unpartisan (see
McNamara 2002). As is recognised in the literature itself, for instance, the political
dedication to low inflation 1s more commonly a feature of conservative political
programmes than of more progressive ones. Low inflation, furthermore, has signficant
distributional consequences by benefiting creditors more than debtors. Such
distributional consequences can only be assumed away 1f price stability 1s somehow
considered the ‘natural state’ of the economy or if any inflation 1s seen as a prelude to

societal collapse. This underlines the understanding of politics and policymaking that
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mforms the theory: politics 1s not an adequate way of expressing the people’s wishes. It
1s an mherently distortive force, particularly as it relates to economic and monetary
1ssues. While 1t cannot be avoided entirely, it must be made less harmful. Central bank
mdependence promises a way of achieving this that requires no grand constitutional
programme or new beginning. In the EMU, however, central bank independence was
mtroduced in a grand constitutional programme that constituted a new beginning for its
citizens and Member States. In the process, central bank independence unavoidably

became a constitutional issue. This 1s the theme of the next chapter.
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Chapter 4

The Constitution of the European Central Bank

Introduction

“When the Maastricht Treaty was discussed and the statute for the future ECB was
debated,” according to Otmar Issing: (cited in Jeffrey 2016), “a few strands came
together.” On the one hand, “an increasing number of studies showed that the degree
of price stability coincided with the independence of the central bank. So the mood for
imndependence was supported.” But this ‘mood’ did not come from such studies. It came,
rather, from the fact that “the Bundesbank was independent” and “had helped to ensure
monetary stability in Germany since the creation of the Deutschmark in 1948.” What
came together in the creation of the ECB was “[a] combination of empirical evidence
and an msistence by Germans” on the mstitutional form of independence enjoyed by
the Bundesbank. What came together, in other words, were the mythical and the
scientific groundings of central bank independence.

Beyond establishing that the ECB would become independent, however, this
‘mood’ says little about the actual mstitutional form of the ECB. While the principle of
the Bundesbank’s independence had to be retained, its exact mstitutional form and
foundation of authority could not be replicated at the Furopean level. While the
problem of politics in relation to money had to be addressed i a similar manner, a
different approach to doing so had to be adopted. This chapter analyses the peculiar
constitutional structure that resulted from this approach.

A basic premise of both the German notion of central bank independence and
the theory of central bank independence 1s that there 1s a government to be independent
from. In the European context, however, there 1s no such government but rather a
multiplicity of political authorities at different levels of government. The constitutional

position of the ECB would therefore have to differ from other central banks. If the

i Issing was the first Chief Economist of the ECB and was a Member of the Executive Board 1998-2006.
Prior to this, he served on the German Council of Economic Experts and on the board of the
Bundesbank.
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Bundesbank’s independence, for instance, made it ‘a state within the state, as
Chancellors Adenauer and Schmidt both complained, the same accusation cannot be
levelled at the ECB. It would have to stop at ‘a state,” which would hardly be satisfactory
or particularly accurate. In terms of its position within the governmental framework of
the Eurozone, the ECB 1s not the European Bundesbank for the simple reason that the
Eurozone 1s not, at least not in public law terms, the German state on a larger scale.
Focussing on the question of differences in the degree of independence risks
overlooking this basic fact and its significance for the general EMU constitution.

Similarly, while the US Federal Reserve System was often presented as a source
of mspiration for the ‘Founding Fathers’ of the ECB, they ended up choosing a different
path. As noted in chapter 2, the Werner Report’s vision of EMU advocated a political
structure within economic policy quite similar to that of the US. The central bank’s
position within this structure would have been similar to that of the Fed, which describes
itself as ‘independent within government.” This description inscribes itself in a tradition
of thinking about the organisation of governmental powers that reflects, as I highlight in
this chapter, central Montesquicuian ideas. In this model, the political control of
monetary policy 1s not abolished, but is mediated through a complex structure of checks
and balances. Within this structure, what 1s sought 1s not the elimination of politics, but
the prevention of monetary policy being dominated by one set of interests, partisan or
otherwise. The structure seeks the mediation of the exercise of sovereign power with
respect to monetary policy.

The framers of the EMU 1n the Delors Committee, as discussed in the next
section, consciously rejected this model. Building on, but modifying considerably, the
Bundesbank model, the Maastricht Treaty constituted the ECB as an independent body
exercising sovereign powers checked by Treaty law. As such, the ECB formalised the
notion of being the direct monetary representative of the people discussed in relation to
the Bundesbank in chapter 2. In doing so within the particular constitutional structure
of the Eurozone, I highlight, the ECB’s institutional form addressed the problem of
politics 1n relation to money in a manner similar to that which Hobbes proposed for
overcoming the problem of politics in general. Within the realm of monetary affairs, the
ECB was set up to eliminate the potentially destabilising effects of conflicting or
divergent political opinions and practices with regard to monetary policy. Through its

transnational constitutional depoliticisation, monetary policy was to be conducted
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beyond the reach of ordinary politics within, as well as beyond, the state. In this
particular sense, the Maastricht Treaty achieved the ordoliberal notion of founding a
transnational monetary order in a constituent moment. That being said, 1t addressed a
question the ordoliberals never fully answered: the question of transnational public
authority.

The analysis that follows can be described as ‘idealist’ as opposed to ‘materialist.’
That s, it focusses not on the ‘real’ legitimacy of the mstitutions discussed or on whether
the structures described adequately achieve what they claim to do in terms of expressing
the people’s will. While it may be true, for instance, that central banks act in ways that
primarily favour holders of financial assets over regular wage earners, this cannot inform
their justifications. As public institutions they must claim to serve the public interest, not
the private interests of particular sectors or groups in society. The general public 1s always
seen as the ‘master’ that such public institutions ‘serve.” How they are institutionally set

up to serve the public, however, differs.

Monetary Union and the Transnational Problem of Politics

The European monetary union was intended to help complete the single market for
capital: “With full freedom of capital movements and integrated financial markets
imcompatible national policies would quickly translate into exchange rate tensions and
put an increasing and undue burden on monetary policy” (Delors Report 1989: 11).
The problem at the time was that individual Member States could conduct economic
and monetary policies that were potentially in conflict with the realisation of the single
market. The problem was the continued political freedom of Member States to seek the
realisation of domestic goals that jeopardised the achievement of common aims.

The problem of politics faced by the European Community at the time was not
only or mainly the problem that monetary value 1s simultaneously grounded in and
threatened by politics. It included this problem and reflected the same logic, but it was
broader n scope. The problem was that the realisation of a certain shared agenda would
have to be founded on a political agreement between the contracting parties, but this
agreement would thereafter be under constant threat from the politics internal to each
of those parties: “Decision-making authorities are subject to many pressures and
mstitutional constraints and even best efforts to take into account the international

repercussions of their policies are likely to fail at certain times” (ibid.). The problem was
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thus similar to the time inconsistency problem discussed in chapter 3: relying on
voluntary cooperation in the present would jeopardise the achievement of the common
good 1n the future because there would be no way of securing the cooperation of future
decision-making authorities without institutional controls. There was a “need for more

binding procedures” (ibid.).

From Werner to Delors

When the Delors Committee was given the task of preparing a report on how to achieve
EMU following the adoption of the Single European Act in 1986,. the 1970 Werner
Report was revisited. While the Delors Commuittee agreed with the general objective that
Werner outlined for monetary union, the institutional approach was deemed outdated
and to have suffered from “intrinsic weaknesses” (Baer and Padoa-Scioppa 1989: 56).
One such weakness was its “lack of clarity on independence”; and on the distribution of
decision-making responsibility for monetary policy (ibid: 57).

The Werner vision of EMU entailled a comprehensive gouvernement
économique at the European level, which would perform an active and iterventionist
role in shaping economic conditions and policies across the Union. This reflected the
largely Keynesian consensus of the post-war years; it embraced political authority in the
ordinary conduct of economic and monetary policy. This meant that the central bank’s
mdependence would be limited and that final responsibility for monetary policy would
remain with political actors. Baer and Padoa-Schioppa. (1989: 58), however, highlighted
that the stagflation had “destroyed” the consensus that informed Werner. Now, as
discussed in chapter 3, “a new consensus” had emerged which “emphasized the need
for monetary arrangements that promote and preserve stability” (ibid.). In terms of
economic policy, furthermore, emphasis had shifted towards “the supply side of the

economy and structural policies” (ibid.). In institutional terms, this neoliberal turn

» The Single European Act was the first major reform of the 1957 Rome Treaty and 1s considered to have
sparked the momentum necessary for moving towards EMU 1n 1992. It was motivated by the need to
complete the single market and introduced a number of institutional changes that would make this
possible by 1992, including the introduction of majority voting in a number of areas relating to market
integration (Cowles 2012).

s From “Comments on “The Werner Report revisited,” Tommasso Padoa-Schioppa in correspondence
with Henry Joly Dixon, 28 July 1988, Historical Archives of the European Union (HAEU), TPS-184.

 Gunter Baer and Tommaso Padoa-Schioppa participated in the work of the Delors Committee as
rapporteurs and were instrumental in coordinating work on and drafting the report.
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entailed the abandonment of the 1dea of a gouvernement économique. Focus turned
mstead to the question of the monetary policy regime.

According to the Delors Report (1989: 14), economic policy could remain a
Member State responsibility “within an agreed macroeconomic framework and [...]
subject to binding procedures and rules.” This element reflects the ordoliberal approach
to economic policy being based on rules rather than discretionary political authority.
While a political decision 1s necessary in order to establish and maintain the framework
conditions (see Selmayr 1999: 378), the exercise of public power should retreat as much
as possible from an active involvement in steering economic activity. As Ropke (1954
250) argued 1n the context of discussing the possibility of transnationalising economic
governance, “there would be little advantage in taking away from national Governments
the sovereign right of collectivist economic control for the sole purpose of transferring it
to an international authority.” In relation to monetary policy, however, the Delors
Report (1989: 14) does not emphasise rules and procedures but rather a transfer of
“decision-making power” to “one decision-making body.” Delors thereby incorporates
the notion of central bank independence discussed in the previous two chapter: the
central bank should be an independent actor with final decision-making authority within
monetary policy. This decision-making body, in turn, ought to be single-mindedly
devoted to the “stability of the value of money” which was to be the “prime objective of
European monetary policy” (Pohl 1989: 137, emphases in original). Reflecting the
German approach to central banking, then, this “overriding commitment ... must be
safeguarded through the central bank’s independence of instructions from national
governments and Community authorities.”

In terms of institutional structure, there was, in short, a significant shift of
emphasis from Werner to Delors. Whereas Werner emphasised a comprehensive
economic policy formulated at the European level, the emphasis was now on a single
monetary policy acting as an externally given constraint on the coordinated but separate
economic policies of the several Member States. Delors’s EMU promised to accomplish
this by leaving fiscal policy in the hands of Member States but subject to a body of rules,

while introducing a politically independent central bank pursuing price stability.

The Question of Transferring Sovereign Powers
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The question 1s: why was the solution to the problem of divergent national economic
policies sought in the creation of a single monetary authority and a set of fiscal rules
rather than in a comprehensive ‘economic constitution” enforced by a common public
authority? There were, of course, practical political obstacles to creating coercive public
authority at the European level. But the constitution of an economic order without
comprehensive political authority also had a distinct normative dimension to it (Selmayr
1999: 378; Ziholi and Selmayr 2000: 627). This 1s perhaps best captured in a January
1990 speech by Karl Otto Pohl, then President of the Bundesbank. The EMU,
according to Pohl, would introduce
binding arrangements ... in major sectors which make unilateral action more difficult
or impossible for member states and which set a minimum standard of ‘good conduct’
for them, particularly in fiscal policy. 7This will necessitate the surrender of sovereignty
by the individual member states, but this need not mean corresponding gains in
Commumnity authority.
The point of the ‘E’ in EMU, in other words, was to eliminate a set of existing policy
prerogatives rather than to transfer them; the Community would not assume the
governmental capacity surrendered. Once the rules and procedures were put in place,
it would be simply a question of following them with minimal political discretion. The
Community would have no direct policymaking power, no sovereign powers, within the
sphere of general economic policy.

The ‘M’, on the other hand, would “transfer the decision on future monetary
policy to an independent Community mstitution”s which “must have the weapon which
every efficient central bank must have: the monopoly of money creation.”: It would
mvolve a “transfer of sovereign rights to a supranational institution.”s The “Member
States transferred their sovereignty with regard to monetary policy to the Eurosystem”
(ECB 1999: 55). The sovereignty surrendered by the Member States with respect to

monetary policy would nof remain unclaimed but would be assumed by the ECB. This

; Pohl, K.O. “Herr Pohl discusses the basic features of a Kuropean monetary order,” speech in Paris, 16
January 1990, p. 1, emphasis added. HAEU, TPS-193. Pohl is thus in agreement with Ropke’s 1954
notion that “T'o diminish national sovereignty 1s most emphatically one of the urgent needs of our
time. But the excess of sovereignty should be abolished instead of being transferred to a higher political
and geographical unit.”

“Herr Pohl discusses,” p. 5.

; Ibid., emphasis in original.

s “Herr Pohl examines issues relating to the creation of a Furopean central bank,” BIS Review No. 93,

Basle, 13 May 1988, p. 3. HAEU, TPS-184.
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was justified by the fact that the advantages of independence apply to the Community
“to an even greater extent than to national states because in a confederation such as the
EC there 1s always a tendency to orientate oneself towards averages and compromises,
but that 1s the worst possible compass for monetary policy.”s That 1s, the central bank
must be above the ordinary haggling of intergovernmental policymaking: “a modern,
efficient central bank system must be independent of the instructions and pressures of
national governments and European institutions” because “[p|rotracted consultation and
concertation processes are not consistent with the requirements of the financial markets
which need fast and flexible reactions by the central bank.”v The imperatives of the
governmental activity itself demand depoliticised but efficient decision-making. The
markets demand decisive sovereign authority.

In reflecting on the institutional structure of its proposed EMU, the Delors
Report (1989: 13, emphasis in original) noted that it would have to respect the plurality
of the Member States by allowing them “a degree of autonomy in economic decision-
making.” Pohl’s notion of an asymmetric sovereignty transfer/surrender was justified
with reference to “[tlhe existence and preservation of this plurality” (Delors Report
1989: 13). As such, “it would not be possible simply to follow the example of existing
federal States” as the Werner approach had done. “[I]t would be necessary to develop
an nnovative and unique approach” (ibid.). The EMU would have to develop an

mstitutional structure that differed from any existing.

The Fed: ‘Independent within Government’

How did the EU’s ‘innovative and unique approach’ differ from existing approaches?
To answer this, it 1s necessary to have an idea of the approaches that were rejected.
Because of their federal structures, the two most relevant were considered to be the
German and the American approaches to the question of the relationship between the
central bank and government. As the German approach was discussed in chapter 2, this
section focusses only on the US approach and the institutional form of the Fed. Both,
however, serve as grounds of comparison in the section on the ECB below.

The Fed’s Foundation of Independence

o “Herr Pohl discusses,” p. 3.
10 Ibld
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According to a former Vice-Chairman of the Fed’s Board of Governors, Alan Blinder
(1996: 8-9).,
a central bank is a repository of enormous power over the economy. And if the central
bank is independent, as the Federal Reserve 1s, this power is virtually unchecked. Such
power 1s a public trust, assigned to the bank by the body politic through its elected
representatives. In return, the citizens and their elected representatives have a right to
expect - indeed to demand - that the bank’s actions match its words.
In line with the notion of central bank independence, the Fed’s powers are exercised
independently of political instructions. They are ‘unchecked’ in the sense that no
political body can (ordinarily) veto the Fed’s decisions. The Fed, however, is only
‘virtually unchecked. Its power is derived from Congress and the President (‘elected
representatives’), who in turn derive their governmental authority from the ‘body politic.’
From this structure of authorisation and delegation follows a certain right: the right to
demand something from the Fed. In the final instance, then, the Fed is accountable to,
and controlled by, the people’s elected representatives from whom it derives its
‘enormous power.’

On the basis of this structure of authorisation and accountability, the question
“Who does the Fed Serve?” (ibid: 2) can be answered meaningfully only by recognising
that 1ts “constituency can only be the entire nation” (ibid: 4). The question i1s how the
relationship between the Fed and the nation 1s given mstitutional form.

In accordance with the theory and empirical evidence on central bank
idependence, Blinder (ibid: 9, emphasis in original) claims that the nation 1s best served
by a central bank that 1s “free to decide Aow to pursue its goals” and whose technical
decisions are immune to being “countermanded by any other branch of government.”
Monetary policy demands “[f]arsightedness and patience,” none of which are “the strong
suits of the political process in a democracy” (ibid: 10). Thus, “many governments wisely
depoliticize monetary policy by delegating authority to unelected technocrats with long
terms of office, thick msulation from the hurly-burly of politics, and explicit instructions

to fight inflation” (ibid: 10, emphasis added). Governments thereby follow the reasoning

n Blinder’s should of course not be understood as the authoritative account of the Fed’s form of
independence. It reflects, however, a common way of conceptualising the Fed’s independence. It may
not be adequate in terms of the wider governmental role of the Fed because it focusses narrowly on
the Fed’s monetary policymaking role (see Conti-Brown 2016, 2017), but since monetary policy is the
focus of this thesis, the broader inadequacies of the conception are to a significant extent irrelevant for
the present purposes.
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“which led Ulysses to tie himself to the mast. He knew he would get better long-run
results even though he wouldn'’t feel so good about it in the short run!” (ibid: 11). In
accordance with the discourse discussed i chapter 3, central bank independence 1s a
Ulysses contract. It allows ‘us’ - voters, public, politicians - to conquer our future
irrationality in a moment of clarity (see Conti-Brown 2017).

While the logic of separating monetary policy from the ordinary political process
1s similar to that found 1n the discourse of the German central bankers, there 1s a telling
difference i the way Blinder presents it. In his presentation, it 1s the government that
mtroduces central bank independence as a self-constraint. While in a formal sense, both
the Bundesbank and the Fed derive their authority from ordinary legislation, the
Bundesbank sought to ground its authority in something more foundational than this so
that its independence would be immune from changes of opinion within the Bundestag.
The question is whether the same can be said for the Fed. That is, what is the Fed’s
relationship to the broader political system of the US federal government?

In the US system of government, one must differentiate between different
moments or ‘stages’ of democracy: “certain decisions are reserved to what 1s sometimes
called the ‘constitutional stage’ of government, rather than left to the daily legislative
struggle” (Blinder 1996: 11). The rationale for such a differentiation, Blinder suggests,
1s to ensure that “basic decisions” will “be hard to reverse.” This distinction between
extraordinary and ordinary politics - between ordinary and higher lawmaking
(Ackerman 1993) - applies “[s]imilarly with monetary policy” (Blinder 1996: 11).
However, despite invoking it, Blinder does not make the claim that the Fed’s
mdependence was settled at the constitutional stage (which would, in any case, be
wrong). Rather, the Fed’s dual mandate and independence are derived “from authority
delegated by Congress” (ibid: 11). Its authority is not derived directly from the
constituent power of the nation but from the consatuted power of the legislative branch
of government.

This, in turn, has important consequences for the institutional relationship
between the Fed and the nation. Congress’ delegation of authority to the Fed “makes it
very difficult, but not quite impossible, for elected ofhicials to overrule or influence a
monetary policy decision” (ibid: 11, emphasis added). Whereas the conduct of
monetary policy 1s insulated from ordinary politics, the general framework of the

monetary order, including the Fed’s independence and mandate, 1s not. The Fed can
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thereby be overruled should elective representatives so wish: “Central bank decisions
should be reversible by the political authorities, but only under extreme circumstances”
(ibid: 12). While such mechanisms of ‘political control in the last resort’ “have never
been used in the history of the Federal reserve ... America 1s wise to have them in place
nonetheless. Delegated authority should be retrievable, not absolute” (ibid: 13, emphasis
added). The Fed 1s, as such, open to consequential scrutiny by the nation’s elected
representatives in Congress. This as well as the fact that the President appoints the
Members of the Board of Governors confers political legitimacy and authority on the
Fed (ibid: 12). The institutional relationship between the nation and the Fed 1s mediated
by political representatives and the political responsibility for the Fed’s actions or
mactions remains ultimately with them.

The Fed’s foundation of authority in a relationship of delegation between the
people, elected political representatives and the Fed informs the nature of the Fed’s
political accountability. This 1s reflected in a number of ways. For one, unlike the
Bundesbank’s, the Fed’s independence from political authorities 1s not explicitly
enshrined in law but 1s a product of custom, certain structural characteristics and
agreements such as the 1951 Treasury-Fed accord, which ended the wartime
Presidential control of the Fed (Hetzel and Leach 2001). Most importantly, the Fed 1s
imndependent in making monetary policy decisions and its budget 1s not subject to the
congressional budgetary process. Its independence, however, 1s limited. At a
fundamental level, it 1s limited by Congress’ constitutionally enshrined right “To comn
Money, [and] regulate the Value thereof” (article 1.8.5 US Constitution). This right is
explicitly mvoked i section 31 of the Federal Reserve Act, which stipulates that
Congress retains the “right to amend, alter, or repeal this act.” Combined with
Congressional oversight hearings, this final authority over the Fed gives Congress a
powerful means of holding the Fed to account and a considerable degree of influence
over the Fed’s monetary policy (Weintraub 1978; Grier 1991; Binder and Spindel
2017).

The Fed’s independence 1s also qualified through its relationship with the
executive branch. The most direct and formalised way for the President to influence the
policy direction of the Fed is through the presidential appointments of the seven-
member Board of Governors. The 14-year, staggered, and non-renewable tenures of the

Board’s members are supposed to ensure that a president can only appoint two
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members of the Board in any one term (Hackley 1972). A single term president can
therefore 1deally not ‘pack’ the Board. The President’s discretion in this regard 1s further
limited through the requirement that the Senate approve the appointees (section 10.1
Federal Reserve Act). However, the President (and Senate) is also responsible for
designating who among the Board members are to be Chair and Vice-Chairs. These
positions, in particular the Chair, are the most influential in terms not only of agenda-
setting power 1n the Federal Open Market Committee (FOMC.,), but also i terms of
controlling the Fed’s bureaucratic resources (Knott 1986; Chappell et al 2004). The key
to the President’s power over the Fed in this regard 1s that these designations are
relatively short (four years) and they are renewable (section 10.2 Federal Reserve Act).
This means that every full-term President will hold a certain sway over the agenda-setting
power within the Fed and can exercise pressures on its leading personalities through the
appointment process (Chappell et al 1993; Saeki and Shull 2003; see, however, Keech
and Morris 1997). In addition to the President’s power of appointment, the Treasury
retains the right to decide n situations of conflict between the Fed’s and the Treasury’s
responsibilities and prerogatives (Section 10.6 Federal Reserve Act). In contrast to the
Bundesbank, the question of final authority in situations of conflict 1s explicitly
addressed and settled in favour of the political representatives. Political authorities
thereby retain considerable scope for influencing the Fed’s conduct of monetary policy
(Wooley 1984; Stein 1994; Havrilesky 1988; see also chapter 3).

The significance of such qualifications of independence 1s attested to in the
history of the Fed (see, e.g., Friedman and Schwartz 1963; Sylla 1988; Wood 2005;
Bernholz 2013; Humpage 2014; Garbade 2014). The Federal Reserve Act has been
amended multiple times since it was signed mnto law by President Wilson m 1913 to
account for small or large changes in the opmions on, and perceived necessities of,
central banking in the US. Two of the most significant of these changes were the 1933
Banking Act (part of the New Deal) and the Federal Reserve Reform Act of 1977, which

mtroduced the dual mandate of maximum employment and stable prices.

» The FOMC 1s the highest decision-making body on monetary policy within the Fed. Its membership
counts the seven members of the Board as well as five of the Presidents of the 12 Federal Reserve
Banks on a rotating basis. The President of the New York Fed, however, holds a permanent position
on the FOMC. The Chair of the Board is also the Chair of the FOMC.
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The executive power’s influence over the monetary order and the orientation of
monetary policy has also proven substantial over time. With the ‘Nixon Shock,” for
mstance, President Nixon radically altered the basic monetary order of the US (and the
world) and thereby the conditions under which the Fed exercised monetary policy. But
this was only Nixon’s most dramatic assertion of presidential power. When Nixon
entered office in 1969 the then Chairman of the Board, William McChesney Martin,
opposed the President’s wish to lower interest rates and expand the money supply.
Consequently, Nixon did not to renew Martin’s term but installed his friend, Arthur
Burns, as Chairman, hoping that he would prove more receptive to Nixon’s point of
view, which he reluctantly did (Wood 2005: 361-3).

Another example, which became a turning point not only in the history of the
Fed but of monetary policy in general, was President Carter’s appointment of Paul
Volcker to the Chairmanship in 1979. Volcker, according to his own testimony, made it
clear that he did not intend to compromise his dedication to “an independent central
bank and the need for tighter money” (Volcker as cited in Wood 2005: 375). Hailing
this as the victory of central bank independence overlooks that this was precisely why
Carter appointed him. Mandated by the office of the highest political representative of
the nation, Volcker shifted the theoretical basis of the Fed’s operations from one
mspired by Keynesianism to one inspired by monetarism (Tobin 1981; McCallum
2008). Without presidential backing, however, it is doubtful whether the Fed would have
had the legiimacy to commence on a monetary policy course whose effects were so
dramatic that the resulting recession often carries Volcker’s name (Wood 2005: 378)

and 1s widely understood as marking the advent of the ‘neoliberal revolution’ (S. Hall

2011; Streeck 2013, 2014).

The Governmental Role of the Fed

The close relationship between the Fed and the political branches of government as well
as the continuous possibility of legislative or executive interventions n the activities of
the Fed 1s what has prompted the description: “independent - not independent of
Government, but independent within the structure of the Government” (McChesney
Martin 1957: 2). Unlike the Bundesbank, which was explicitly made “independent of
mstructions from the federal government” (article 12 of the original Bundesbankgesetz,

my translation), the Fed 1s seen as a part of the government and, in stark contrast to the
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Bundesbank, only its detractors would claim that the Fed 1s unaccountable to political
representatives. As the head of the Board’s legal division at the time noted, “[t|here 1s at
least one proposition as to which there can be no dissent: the Board of Governors of
the Federal Reserve System 1s an independent establishment of the Federal
Government, ‘a part of the Government itself’”” (Hackley 1972: 194). According to
McChesney Martinis (1957: 2-3), this notion 1s crucial to understanding the Fed’s
idependence:
[It] does not mean that the reserve banking mechanism can or should pursue a course
that 1s contrary to the objectives of national economic policies. It does mean that within
its technical field, in deciding upon and carrying out monetary and credit policy, it
shall be free to exercise its best collective judgment independently ... The Reserve
System 1s an instrument of Government designed to foster and protect the public
mterest.
The Fed still uses the phrase “independent within government” . and characterises itself
as an “independent government agency” (see also Humpage 2014). In doing so, it
mscribes itself within the American tradition of independent agencies.

The independent government agency is a specifically American mnovation in
thinking about administrative power.i; It goes back to the founding of the Interstate
Commerce Commission in 1887; “an event that profoundly altered the system of
separated powers” because 1t introduced mnto the American system of government “a
strange amalgam of executive, legislative, and judicial powers, combining functions of all
three branches yet the creature of none” (Miller 1986: 41). According to Rosanvallon
(2011: 77), it became “the symbol of a new approach to public administration” and
“marked a break with the traditional 1deas about the role of the bureaucracy.” Since
then, a multitude of such agencies have been established, including the Fed in 1913.

Reflecting Blinder’s justification of the Fed’s independence, Rosanvallon (2011:
77) argues that informing the introduction of independent government agencies 1s a
concern with “keeping politics out’ of the business of regulating a sector of the economy

of vital importance to the nation’s general interest.” At the same time, the creation of an

i The longest serving Chairman of the Board, serving between 1951-1970.

uw See 7. f¢ alreserv /Taqs/c p [last updated 1 March 2017, accessed 6
December 2019].

i It has subsequently been transferred to Furope and, somewhat controversially, to the EU (see Shapiro
1997; Everson 1995; Majone 1997, 2002; Thatcher 2002; Thatcher and Stone Sweet 2002;
Rosanvallon 2011).
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administrative apparatus specifically dedicated to a particular policy area allows for
mmproving the quality and effectiveness of government by subjecting it to specialised
expertise. Informing the notion of the independent agency is the idea that the
government of some spheres of societal life 1s enhanced through its separation from
direct (partisan) political control. While government, broadly construed, ought to
remain responsible for the policies concerned, the formulation and execution of those
policies ought not to be carried out directly by the non-specialised branches of
government because these lacked the necessary expertise, on the one hand, and were
liable to be biased in favour of certain interests, on the other.

Independent government agencies have been the subject of considerable
political contestation and constitutional scrutiny over time, particularly in the 1930s - in
the context Roosevelt’s radical expansion of the powers of the federal government - and
again 1n the 1980s - in the context of Reagan’s assertion of presidential power to reorient
public policy along 1deological lines (Foote 1988). The controversy over these agencies
derives from the difficulty of reconciling them “with a tripartite structure of government”
(Miller 1986: 43). The independent agency, it seems, threatens to introduce an 1ll-
defined, ‘headless fourth branch of government’ created “[w]ithout too much political
theory” (Landis as cited in Miller 1986: 43) and perhaps even against the normative logic
of the Montesquieu-inspired separation of powers (Koch 1996: 421). Despite such
objections, however, the independent agency has resisted attacks and the ‘three great
constitutional branches of government’ have accepted their existence as useful for a
number of reasons. One of the reasons is that the independent agency can function as a
means of checking the power of the other branches of government (Strauss 1984). In so
doing, 1t does not necessarily compromise the Montesquieuian system of checks and
balances between the different governmental powers. It may even enhance it.

Independent agencies may enhance the balance of powers through the
relationship between their coming into being and their operation once in place.
Congress creates the agencies and has the power “to vest substantial discretion in agency
heads, and to provide that action by the agency head 1s a necessary precondition to the
effective exercise of the authority in question” (Miller 1986: 44). Congress, then, can
create independent agencies in order to himit the power of the President or, more
precisely, to orient and give direction to, and thereby bypass the President’s direct

control of, the exercise of executive power. That being said, the President retains “the
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constitutional power to direct the [agency] officer to take particular actions within his or
her discretion or to refrain from acting when the officer has discretion not to act” (ibid.).
This (ultimate) subjection of the concrete activities of the independent agency to
executive direction reintroduces the President’s ability to check the power of Congress
(see Datla and Revesz 2013).

The key motivation for creating such agencies was not to make them
imndependent of Congress, Courts, or executive. It was not even to make them
mdependent of partisan politics as such. The intention was, rather, to make them
“lilndependent of control by a single political party” (Shapiro 1997: 279, emphasis
added). Thus, the “American independent agencies have been independent in the
special sense of being 1solated from the rmmediate control of either of the two major
political parties rather than being independent of the three great constitutional branches”
(ibid: 280, emphasis added). In other words, the independent agency was instituted to
ensure that no one partisan position could dominate and exercise the full executive
powers of the state within certain spheres of policymaking. Such agencies should be
understood as being “somewhat separated from politics because of their exercise of
technical expertise but not too separated” (ibid.).

Accordingly, the imndependence of the Fed should be seen not as a way of
depoliticising monetary policy absolutely but as a way of mediating the political exercise
of governmental power with regard to monetary policy. On the one hand, it ensures a
degree of specialisation which would be all but impossible should elected representatives
be responsible for monetary policy. On the other, it ensures a certain distance from the
ordinary party-politics of the elected branches of government. It ensures that monetary
policy 1s never directly controlled by any one party and conducted for purposes internal
to that party itself. It ensures, as it were, that the exercise of sovereign power with respect
to monetary policy 1s never direct but 1s mediated through a complex institutional setup

of checks and balances.

Montesquieu and the Mediation of Sovereign Power

An mdependent agency such as the Fed entails a double mediation of sovereignty. On
the one hand, its foundation of authority in the nation is not direct but 1s mediated
though political representatives. This gives elected representatives the power to control

the objectives and activities of the Fed through the ordinary political process. On the
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other hand, because of the Fed’s independence elected representatives are not directly
in control of monetary policy. Their influence 1s mediated by the Fed. The exercise of
soverelgn powers with respect to monetary matters by elected representatives 1s thereby
channelled through and mediated by the Fed as an intermediate power. This dual
mediation 1s as essential feature of the Fed’s institutional form and means that it cannot
be considered a direct, organic representative of the people in the manner of the
Bundesbank.

As hinted at above, the notion of intermediation in the activity of governing 1s
not necessarily antagonistic to the Montesquieuian notion of moderate government
arising from the mstitutionalised ‘arrestation of power by power.” It may, in fact, be one
of its essentials. This, at least, 1s Carl Schmitt’s (2014 [1921]: 83) reading:
“Montesquieu’s state theory 1s only comprehensible if one bears in mind that what was
referred to in the most crucial parts of his treatise was the 1dea of intermediate powers.”
The mtermediate powers, however, are referred to not in the context of discussing the
separation of powers but in discussing ‘laws in their relation to the nature of monarchical
government’ (7he Spirit of the Laws, bk. 2, ch.4). For republican government, the
relevance of the principles of monarchy stems from the republic’s dual weakness: “If a
republic 1s small, 1t 1s destroyed by a foreign force; if it 1s large, it 1s destroyed by an
mternal vice” (bk. 9, ch. 1). To secure its viability, the republic must be complemented
by principles from the other ‘pure’ forms. In this regard, Montesquieu gives special
attention to “a kind of constitution that has all the internal advantages of republican
government and the external force of monarchy ... the federal republic.”

While the monarchical executive office 1s introduced in the context of external
security, Montesquieu’s discussion of its place within the separation of powers
underhnes that its role and functions extend to the domestic sphere. Executive power,
Montesquieu claims, “should be in the hands of a monarch, because the part of the
government that almost always needs immediate action is better administered by one
than by many” (bk. 11, ch. 6, p. 161)..; Within the framework of the separation of
powers, the executive power derives its relevance from its ability to act on “matters of

political necessity” (Loughlin 2003: 49). The ever-present possibility of circumstances

w In transferring the concept of monarchy to a republican context, it is important to stress that what is
referred to is the narrow meaning of the term, the ‘rule of one,” rather than kingship.
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unforeseen by the law introduces the need for an office capable of direct and immediate
action. The executive thereby introduces a permanent but domesticated dictatorial
power (The Spirit of the Laws, bk. 11, ch. 6, p. 159, bk. 12, ch. 19; see also Schmutt
2014: 87-8; Rossiter 1948; Balkin and Levinson 2010). It allows governmental power to
“reach where law cannot, and thus supply the defect of law, yet remain subordinate to
law” (Mansfield 1989: xvi; see also Rousseau 2012: 118).

The prerogative of the executive office to exercise sovereign power directly in
legal grey areas, however, introduces the danger of arbitrariness. For Montesquieu, this
danger can be alleviated through the mediation of the exercise of sovereign power:
“Intermediate, subordinate, and dependent powers constitute the nature of monarchical
government” (bk 2, ch. 4, p. 17). This means that even in a political system where the
monarch “is the source of all political and civil power” (bk 2, ch. 4, p. 17), 1.e., where
there is one undivided source of public authority, the monarchical office 1s not free to
execute 1ts will arbitrarily. It 1s, essentially, a definiional question for Montesquieu: in
order to be considered monarchical rather than despotic, the rule of one “necessarily
assume|s|] mediate channels through which power flows; for, if in the state there 1s only
the momentary and capricious will of one alone, nothing can be fixed and consequently
there 1s no fundamental law” (bk 2, ch. 4, p. 17-18). Such mediate channels need to be
as “permanent” as the monarchical office itself and “have the people’s trust” (bk 2, ch.
4, p. 19).

While Montesquieu’s republic - where the powers of the different estates, the
different political classes, ‘arrest each other by the arrangement of things’ (bk. 11, ch. 4)
- would not seem to need intermediate powers, this 1s only the case i conditions of
political inequality. Here different political classes derive their right to govern and their
power to do so from mdependent sources (birth, wealth, numbers). In conditions of
political equality, where all political power emanates from one source (‘the people’), the
question of intermediate powers 1s reintroduced. That 1s, when the divine nght of kings
1s secularized and the hereditary political privileges of the nobility lose political meaning,

there can be no ‘arrestation’ of power by power in the Montesquieuian sense..; All

i Arendt (2006: 169-170), however, held that the genius of the American Constitution was that it
reintroduced the logic of Montesquieu’s political inequality by constituting a legislature based on the
Roman separation between power (potestas in popull) and authority (auctoritas in senatu), while at the
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powers of the state are now dependent upon one will: the will of the people. “The people’
thereby becomes sovereign in a sense that is absent from Montesquieu’s federal
republic.s

The absence of popular sovereignty from Montesquieu’s theory does not make
his notion of intermediate powers 1rrelevant to the modern theory of the state as founded
on popular sovereignty. On the contrary, what Montesquieu identified was the notion of
a

‘mediation’ of the plenitudo potestatis rather than a balancing of powers. The
omnipotent state should never be able to intervene arbitrarily ... It should rather be
arbitrated, mediated n its exercise by an appropriate organ with well-defined
authorities - a pouvoir borne [limited power] whose authority ... cannot be suspended
arbitrarily ... The result is that civil liberty 1s protected from the omnipotence of the
state, which 1s regulated by a network of limited authorities (Schmitt 2014: 86).

Montesquieu’s entire framework of government 1s, according to Schmutt, based on the
premise of intermediate powers, governing autonomously within limited spheres. The
activity of governing 1s thereby separated from sovereign authority. But while separated,
the entire governmental apparatus of the state remains composed of and by
(representatives of) the people. Ultimately but with difficulty, it remains subject to the
(changing) will of the people. The people thereby retains the continuous authorship of
the entire framework of government allowing it to change its outlook, but only over time,
or, alternatively, in extraordinary manifestations of popular will. Through intermediate
powers, the activity of governing 1s rendered more stable because it is (almost) never
composed all in one stroke but only gradually in the constitutionally orchestrated rhythm
of expressing democratic will through elections.s It acquires a permanence and
continuity that moderates the effect of, but does not abandon, the periodic expression

of the will of the people. Independent agencies are thereby a means of ensuring that the

same time retaining the federal principle that all central powers are derived from the constituent
entities instead of being the product of devolution from a unitary sovereign.

i It 1s, perhaps, no coincidence that the first independent agency in the US was established after the Civil
War. According to Schmitt’s rendition of the theory of the federation, what characterizes the federal
political form is that the question of sovereignty remains unsettled or suppressed (Schmitt 2008 [1928]:
389-90; see also Beaud 2009). While this may have been the case at the founding of the Republic,
(see Ackerman 1993), the question of sovereignty was ‘settled” during the Civil War in favour of the
federal level, whereby the US could no longer be considered a federation but rather a federal state
(Schmitt 2008: 391-2; Ackerman 2000).

1w On the significance of rhythm for the incorporation of legitimate opposition in government, see White
2017b.
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entire governmental apparatus of the state 1s never taken over by any one party or faction
of the people and it emerges as an integrated structural feature of the separation of
powers within the unitary state. In the intermediate powers we find a manifestation of
the institutional “recognition of the opposition as an stitution of government” that
Arendt (2006: 259) considered an important source of the (relative) political stability of
the American (and British) system of government.

With regard to the institutional position of the central bank, this means that its
mdependence 1s one of distance from the immediate control of political authorities. The
link between them is to be made more circumscribed, but it is not to be broken entirely.
This 1s not dissimilar from Keynes’ notion of central bank independence. But whereas
Keynes emphasised that the conduct of monetary policy should not be directly
controlled by the government of the day, its general objectives were nevertheless to be
politically determined by the majority of the day. This reflects the constitutional make-
up of Keynes’ political system of reference, the British, in which the executive and the
legislature are (normally) not too separate. In the US political system, the difficulty of
the very notion of an electoral majority means that the link between the conduct of
monetary policy and political authonty 1s further mediated. The US federal political
system 1ncorporates the electoral representation of the people in three bodies: the
Senate, the House of Representatives, and the Presidential office. Each of these forms
of representation can potentially lead to different majorities, which, in turn, makes it
more difficult, but not impossible, for any one party to monopolise the activity of
governing. This applies equally to the Fed’s independence (see Lohman 1998; Mabbett
and Schelkle 2019). But because of the possibility of one party (or cross-party outlook
on monetary policy) commanding a majority in all branches of government, this
imdependence 1s not absolute. The elected representatives in the legislative and executive
branches of government hold the ultimate responsibility for the direction and
consequences of the monetary policy being pursued by the Fed.

The Fed 1s mndependent, but it 1s also, as McChesney Martin noted, an
mstrument of government. It is designed, instituted and mandated by Congress to govern
within the specific area of monetary policy to achieve particular goals. It is a specialised
agency allowing for monetary policy to be conducted with technical expertise by
designated and trusted experts. In this arrangement it 1s impossible to speak about the

central bank being the ‘monetary sovereign’ or the ‘bearer of monetary sovereignty.’
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‘Monetary sovereignty,” if it 1s a meaningful concept at all, remains anchored in the
relationship between the governmental apparatus of the state as a whole and the people,
not in any one institution. The power to decide on the monetary order and/or the
orientation of monetary policy remains a legitimate concern of ordinary politics and the
people remains able to manifest its will through the election of representatives for
legislative and executive offices. As a response to the problem of politics with regard to
money, the Fed’s institutional form reflects the Montesquieuian notion of seeking to
moderate government by preventing the direct, unmediated and potentially arbitrary
exercise of sovereign power. It gives institutional form to the attempt to mitigate the
potentially harmful effects of partisan excesses, not to the attempt to eliminate political

control entirely.

ECB: ‘Independent of Governments’

The Fed’s mstitutional form was, as noted, rejected as a model for the ECB. Similarly,
while the principles informing the Bundesbank’s independence may have been the ideal
to be realised by the ECB, its exact institutional form and place within German society
could not be reproduced at the European level. Both the American and the German
model rely on the notion of a unitary people or nation authorising the entire
governmental apparatus, including the central bank, whether directly or indirectly. The
foundational expression of sovereignty in these models 1s found in the (federal)
constitution as an expression of the unitary people’s constituent power, which gives legal
form to the state as a comprehensive political relationship between the governing
apparatus and the citizens. The different structure of sovereignty in the becoming-
Eurozone simultaneously prevented the adoption of any of these models and informed
the ‘unique’ mstitutional form chosen for the ECB.

One description of the ECB that clearly marks it out from other central banks is
that it 1s ‘a central bank without a state’ (see, e.g., Zilioh and Selmayr 2001; James 2012).
At the governmental level of the ECB, there is no state. This, according to Issing (2000a:
31), reveals that

many strands of Hayek’s thinking ... may have influenced the course of events leading
to Monetary Union in subtle ways. What has happened with the introduction of the
euro has indeed achieved the denationalisation of money, as advocated by Hayek.
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However, while the euro may have ‘denationalised” money in Europe by detaching its
creation and government from the nation state, it did not abolish the public control of
money. Although not embedded within the general governmental framework of a state,
the ECB 1s a public mstitution and the product of European public law. It claims the
monopoly on the 1ssuance of legal tender within its jurisdiction (article 128 TFEU) and
1s not subject to the form of currency competition that Hayek envisaged as a model of
European currency reform in the 1970s (Zilioli and Selmayr 2000: 602). The ECB, in
short, 1s not a Hayekian response to the problem of politics.

At the same time, the ECB cannot be considered ‘independent of government’
(like the Bundesbank) or ‘independent within government’ (like the Fed). Those kinds
of independence demand the question: what government? In the Fed’s case, this
question was answered with reference to the general institutional framework of the US
federal government. In the Bundesbank’s case, the answer was, simply: Cabinet. Both
these answers reflect that within the respective constitutional orders, there 1s an
economic policymaking authority equivalent or superior to the central bank. In the
Eurozone, there 1s no such authority..» The Maastricht Treaty established no ‘European
Government’ and any such entity remains embryonic at best. Neither the Furopean
‘executive’ (the Commission) nor the European co-legislator (the Council of Ministers
and the European Parliament) hold economic policymaking prerogatives of the kind
associated with the US Congress and President or the German Cabinet and Bundestag.
The ECB i1s, consequently, often described as ‘independent of governments’ in the
plural (see, e.g., Pohl 1991: 84; Economist 18 May 2000; Trichet 2009; Stark 2011).

Being situated outside the governmental structure of a state, the ECB can equally
not be considered an independent government agency in the sense discussed above
(Zalioh and Selmayr 2000: 608-612). Given that it is their relation and ultimate subjection
to the general governmental apparatus of the state that defines such agencies, such a

characterisation would miss a crucial aspect of the ECB’s independence.. This is

» A fact perhaps best attested to in calls for its establishment following the Eurozone Crisis. Forces within
the European Parliament, for instance, have called “for the executive authority to be concentrated in
the Commission in the role of an EU Finance Minister” (Verhofstadt 2016: para. 25; see also Trichet
2011a, 2011b). ECB officials have, similarly, stressed that the ECB “needs clearly identifiable and fully
empowered Interlocutors” (Coeuré 2012). I discuss the question of strengthening European
governmental authority in more detail in chapter 7.

2 Attempts to make sense of the ECB within this tradition often conclude that the ECB is as an extreme
or abnormal case, stretching or transforming the framework beyond recognition (see, e.g., Everson
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underlined by the notion that the Maastricht Treaty implied a transfer of ‘monetary
sovereignty’ to the ECB (see below; see also Zilioli and Selmayr 1999, 2000, 2001,
2007). While such an adjectival qualification of the concept of sovereignty 1s bound to
bring a certain confusion (see Loughlin 2016), this notion is crucial to understanding the
peculiar constitutional imaginary informing the institutional position of the ECB as well
as the principles informing its exercise of governmental powers (see chapter 5).

The conceptualisation of the central bank as a sovereign power within its specific
domain, and thus as being outside or separate from the general governmental structure
of the political community, 1s perhaps the aspect of the ECB’s institutional construction
that sets it most apart from other central banks. And it begs the questions: 1s the notion
of monetary sovereignty meaningful? If so, in what way? Observing ECB’s ‘enormous’
powers within the Eurozone as well as its institutional loneliness, questions similar to
these prompted Howarth and Loedel (2005) to ask the provocative question: 1s the ECB
‘the new European Leviathan’® The ECB, of course, 1s not a Hobbesian Leviathan in
every respect. It 1s not omnicompetent. Its powers are specialised, circumscribed and
limited in a number of important ways. It 1s, in principle, not above the law and is,
accordingly, subject to the ECJ’s judicial review (although see Borger 2019; see also
chapter 6). The Hobbesian comparison is nevertheless not as outlandish as a checklist
approach would suggest. Hobbes’ theory of sovereignty, particularly his notion of
soverelign representation, can serve as a useful heuristic for capturing essential aspects of
the ECB’s mstitutional form both as envisioned by its framers and as expressed in EMU
public law. There 1s, furthermore, something in the nature of how the problem of politics
1s addressed stitutionally through the ECB that reflects the Hobbesian ‘science of

politics.’

The Hobbesian Problem of Politics
The problem of politics 1s Hobbes’s central concern. Contrasting Hobbes’ theory with
Aristotle’s notion of zoon politkon, Harvey Mansfield (1971: 100) captures this

succinctly: “For Aristotle, men come to government because political controversy 1s

1995: 188; Torres 2013: 101). As Williams (2005: 84) asks: “are state-based agencies really the relevant
unit of comparison for the EU’s independent agencies?” Shapiro (1997), furthermore, suggests that
the differences in the structures of the American and European political systems make it difficult,
perhaps impossible to transfer the American idea of independent agencies to the EU.
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natural; for Hobbes, men are forced to consent to government to escape the
consequences of political controversy.” To Hobbes, then, the fundamental question was
to neutralise the destructive effects of competing political (and religious) convictions and
alleglances.

According to Hobbes, people’s passions are the source from which the state
emerges. The passions are what drive wilful acts, the “Voluntary motions” (Leviathan,
ch. 6), and arise from the condition of being in the world. While including the most
basic desires and strongest aversions, passions are not necessarily mrrational or ‘ust
feelings.” They are based on experience in combination with imagination, which gives
rise to conceptions of causes and consequences, which in turn lead people to develop
opinions about what constitutes the Good and the Ewvil. But since “No Discourse
whatsoever, can End in absolute knowledge of Fact” (ch.7, p. 47) such opinions
degenerate into ambition and self-perceived superiority over others (ch. 11, p. 72),
resulting in a “perpetuall and restlesse desire of Power after power” (ch. 11, p. 70). The
human condition, in other words, 1s one of perpetual struggle between rivalling factions
claiming to have a superior grasp of the Truth.

The problem is the fundamental condition of insuperable equality (ch. 13, p.
86). This leads not to the development of a natural and permanent dominion of some
over others but to a condition of permanent upheaval and disorder where “notions of
Right and Wrong, Justice and Injustice” (ch. 13, p. 90) have no meaning because such
notions rely on the question of the Good being settled. This question cannot but remain
unsettled as absolute knowledge 1s impossible; it 1s by definition ‘unsettleable’ in the
absence of an umpire, a ‘non-equal.’ It 1s the question of the Good, the direct political
question, that the artificial person of the sovereign settles (Mansfield 1971: 97). But the
settlement is indirect. The institution of sovereignty is not a realisation of a transcendent
Truth. Rather, the constitution of sovereignty introduces a mechanism, a machine, for
governing as 11 such a truth had been found. It 1s not the truth of the political Good that
1s settled with the constitution of the sovereign but rather the impossibility of further
disputing what the Good ought to be. Only through this settlement and its constitution
of a common yardstick of values can concepts of right and wrong, justice and mnjustice,
emerge as meaningful categories in societal life. “Sovereignty 1s a source of certainty, and
hence a source of peace, without warring factions contesting every normative question”

(MacCormick 1993: 15).
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In Hobbes, the mstitution of the sovereign is the multitude’s way of alienating
their political agency, their own opinions of the Good, in order to cater to the
‘conscience’, the common knowledge, of everyone that the political freedom to engage
i controversies of political opinions jeopardises the possibility of enjoying all other
freedoms. In Hobbes’ covenant we find, like in the theory of central bank
mdependence, a movement of reason to conquer the passions and a moment of self-
limitation that suspends yet confirms the postulated effects of the passions and grounds
civilized life i the fear and danger of a mythical state of nature. In the covenant to
mstitute the artificial person of the state, the preference for stability and security trumps
the individual’s ambition and freedom to constitute and pursue her opinion of the Good
as the common standard of societal value. The sovereign office 1s the representative of
the entire body of those covenanting - even those against the particular order constituted
have consented to order as such (ch. 14; Mansfield 1971: 101).

By subjecting themselves to the common power, everyone authorises every act
of the sovereign. The sovereign 1s given the “ Right to Present the person of them all”
(ch. 18, p. 121). But although the power of the sovereign is unlimited, it 1s not arbitrary:
“The concept itself contains the 1dea that the sovereign has duties” (Pitkin 1967: 33; see
also Loughlin 2003: 57). The sovereign representative 1s bound to its subjects in a
relationship of duty to protect and promote the Good for which 1t was constituted (ch.
17, p. 121). The subjects, however, can have “no right—that is, no insttutional
mechanism—to enforce these duties of which the sovereign is in law the sole judge”
(Loughlin 2003: 57, emphasis added). In other words, the subjects have neither a right
to nor legiimate mstitutional means of controlling or disputing the actions that the
sovereign takes on their behalf. That there may be conflicting opinions in this regard 1s
no argument against this order of things as these are, as noted, inherently fallible. In
government it 1s, in other words, better to accept a Good that may potentially be ‘wrong’
than to subject the exercise of governmental power to conflicts between equally fallible
opinions about what the Good should rather be.

Politics and political controversy are to be eliminated in two senses: the question
of the Good 1s settled by virtue of the covenant, and the means of obtaining it are
removed from legitimate political dispute. Securing the common Good (security,
stability) 1s left entirely to the sovereign representative. Sovereign power, in Hobbes’

theory, becomes the Good itself (Mansfield 1971: 103) and it 1s order as such that must
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be constituted and preserved, not a particular order. This does of course not mean that
the order 1s not a particular order but rather that the covenanting parties, in the name of
security, have relinquished their right to politically decide and change their minds on the

question of the particular order that the sovereign representative is bound to protecting.

The Social Contract and the ECB as a Sovereign Representative
Hobbesian sovereign representation constitutes an institutional means of eliminating the
destabilising effects of competing political views on the activity of governing. In order to
ensure this, the sovereign representative must be independent of instructions in its
decision-making and its decisions cannot be subject to veto. While Hobbes’ theory
applied to the activity of governing in general, central bank independence reflects a
similar logic with regard to the more hmited task of overcoming the problem of politics
mn relation to the government of money. Restating the theory of central bank
mndependence i this light, the theory holds that the destabilising monetary effects
(inflation) of the competition for the control of political power can be overcome through
the mstitutionalisation of a consistent response to the question of the good of monetary
policy. The more absolute the central bank’s independence, in turn, the more consistent
the answer will be.

With the creation of the ECB, this conception was taken to its logical conclusion.
The two main principles - the once and for all settling of the question of the good of
monetary policy and the institutional elimination of the possibility for politically
contesting its meaning - are reflected in the public law framework of the ECB. The
primacy of price stability 1s firmly enshrined in the Treaties (articles 119.2, 127.1, 219.1-
2, 282.2 TFEU; article 3.3 TEU). The Good of monetary policy has been settled and
depoliticised through a constitutional contract (Selmayr 1999) that made price stability
a Grundnorm of the Eurozone’s economic constitution (Zilioli and Selmayr 2000: 628,
2001: 35-36). Short of fundamental treaty reform, there are no legal-institutional
mechanisms for politically reformulating this basic commitment (Zilioli and Selmayr
2007: 370-1). At the same time, the question of how to achieve this Good was also
removed from political contestation through the ECB’s independence from all political

authorities (articles 130, 282.3 TFEU). The ECB was thereby given the power to
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determine what price stability means» and how to achieve it without there being
mstitutionalised means of overriding or changing its decisions politically.

The ECB as an institutional response to the problem of politics for monetary
policy differs markedly from the Fed. It reflects not an attempt to mediate partisan
control of monetary policy but an attempt to eliminate politics entirely from the
government of money. Political control of the central bank through ordinary politics 1s
not only to be made more difficult, it 1s to be abolished entirely through a manifestation
of political will in a constituent moment. This entails a different relationship between
the foundational source of political authority, the people, and the central bank.

The Fed’s relationship to the people, both i public law and the Fed’s self-
conception, 1s mediated by constituted powers who continue to hold supreme legislative
authority over the Fed. The state as the abstract unity of the federal governmental
apparatus remains, in Hobbesian terms, the sovereign representative of the people and
the Fed only exercises sovereign powers at the behest of the ‘great constitutional
branches of government.” The ECB’s relation to its foundational subject, the plural
“Furopean peoples” (ECB 2002a: 46), on the other hand, is direct. There 1s no
constituted power above it from which it derives its authority. This 1s reflected both in
Treaty law and in the ECB’s self-conception:

It was the sovereign decision of the peoples of Europe (through their elected
representatives) to transfer the competency for monetary policy and the other tasks
enumerated in the Treaty to a newly created European body, and to endow it with
independence from political interference (KCB 2002a: 46, emphasis added).
In this conception, the ECB “exercises not powers delegated to it by the Community
mstitutions, but originary powers given to it directly” (Zilioli and Selmayr 2001: 18,
emphases in original). Or as Yves Mersch (2017b: 13), member of the ECB’s Executive
Board, put it: “the citizens of Europe made the ECB independent and gave it a clear
mandate.”
The Maastricht Treaty, of course, cannot be considered a social contract of a

formless multitude of individuals “every one, with every one” (Hobbes, Leviathan, ch.

» As the ECB notes on its website, “The primary objective of the ECB - price stability - is clearly
established in the [TFEU]. The Treaty does not, however, give a precise definition of what is meant
by price stability.” See: ://Www.ec "O: strategv/pricest: 1
laccessed 3 December 2019].
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18, p. 121). It was negotiated and signed by representatives of existing state peoples. But
it did not come into force until it had been ratified by each of the parties to it “in
accordance with their respective constitutional requirements” (article 48 TEU). The
Treaty, in other words, did not come into effect through an intergovernmental
agreement but only through constitutional amendments in the individual Member
States, 1.e., in accordance with the different institutional expressions of popular
sovereignty.»; In so far as elected representatives acted on behalf of the peoples “in a
singular act completed with the ratification of the Maastricht Treaty” (ECB 2002a: 46),
they acted as ‘extraordinary representatives’ and their authority over the ECB ended
with its constitution. The ECB’s authority 1s thereby not derived from a constituted
legislature, whether in the Member States or at the EU level, but directly from the
Member State peoples (acting through extraordinary representation). In that sense, it
can be understood as the product of a ‘social contract’ among ‘the peoples of Europe.’
This notion 1s reflected in ECB discourses:

The EU can in fact be regarded as perhaps the most ambitious example of the
philosophical theories that underpin the social contract. As Thomas Hobbes
remarked in his Leviathan, sovereign states are established to regulate social
interactions and avoid the ‘war of all against all’ that would prevail without the rule of
law. States, however, compete with each other and therefore may even resort to arms

in the absence of a supranational body imposing social contract laws (Coeuré 2013)..

In the constitutional mmagmary of the EMU, the ECB’s authority to act
mdependently 1s derived from an expression of the peoples’ constituent power in a
founding moment. This expression, in turn, entailed a “transfer of national currency
sovereignty,” which “represents a partial surrender of political sovereignty ... rightly
perceived by citizens as marking a deep change in the way i which nations consider
themselves” (Issing 2000b). The ratification of the Maastricht Treaty, in other words,

transformed the way in which Member States govern themselves. This 1s manifest in that

» The Danish ‘nej’, the French ‘petit oui’ and the resounding Irish ‘yes’ in Maastricht Treaty referenda
underline that the legal force of the Treaty depended on the people’s consent. Referenda, however,
are only one possible form for expressing popular will and the absence of referenda in other countries
should not be understood as the absence of an expression of popular sovereignty per se. It might be
- “In einem Fall war ich wie ein Diktator, siche Euro” (Helmut Kohl as cited by Paul 2010: 293; see
also Der Spregel 2013, 8 April; Euobserver 2013, 8 April) - but the doctrine of popular sovereignty
cannot limit the forms in which the people’s foundational will manifests itself @ prior (see, on this,
Schmitt 2014).

» While the reference to Hobbes in this speech concerns the EU as a whole, Coeuré stresses that it applies
“to an even larger extent to” the Eurozone.
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the peoples have both individually (through national constitutional amendments) and
collectively (through the contractual creation of the ECB) inscribed a governmental
power that 1s external to each state within the governmental apparatus to which each of
the Member State peoples are subject. The decisions of this governmental power, in
turn, are self-authorised and immediately effective within the territory of the Member
States without being subject to veto by those Member States individually or collectively.
The governmental apparatus, which each people 1s both subject to and author of, can
thereby no longer be seen as unified under the abstract notion of the State. The
foundational political will of each Member State people 1s expressed through separate
organs, with none holding final authorty over the other.

The notion of the ECB as a separate representative of the will of the peoples
reflects the notion of dual representation discussed mn relation to the Bundesbank in
chapter 2. The Bundesbank’s representative claim, however, was not formalised but
emerged ‘organically’ from a particular political culture (Stabilititskultur). The notion of
the ECB’s foundation of authority being derived from a ‘sovereign decision of the
peoples,” on the other hand, formalises and constitutionalises this representative claim.
The ECB thereby realises the Bundesbank ideal of constitutionalising price stability and
central bank independence. But the ECB’s powers are not constitutionalised within a
state structure that expresses the unity of the people in political form. Itis not the product
of one constituent power but many. It 1s, therefore, not mscribed in a traditional
constitutional separation of powers as a ‘fourth branch’ of government., Rather, it 1s
created as a body exercising sovereign powers separate from any state. Like the state, the
ECB i1s a sovereign representative and the notion of dual representation within the state
1s restated as the dual sovereign representation of the people through the ECB and the
Member States: every people of the Eurozone 1s represented simultaneously and with
equal right by two separate organs claiming sovereign governmental authority within
certain spheres of societal life. Neither the ECB nor the Member States are
omnicompetent; they are ‘/imited sovereign representatives,” with the ECB, of course,

being qualitatively more mited than the Member States.

The Monetary Union as an Escape from the State of Nature
How does the creation of the ECB as a limited sovereign representative alongside the

Member States alter the basic organisation of the exercise of governmental powers in
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the Eurozone? And what justifies this change? The first question is discussed in chapter
5. Below I address its justification.

Hobbes presented the constitution of a sovereign representative as a necessary
means for achieving a political stability that would remain elusive as long as social
relations where characterised by anarchy. To Hobbes, anarchy is characterised by a
fundamental equality meaning that any constellation of forces favouring order was
unstable and bound to be temporary; no phenomenological power would be able to
secure the perpetuation of order even if it might be able to secure a temporary one based
on the command of superior force. Anarchical order would always be liable to revert to
anarchical chaos., The sovereign representative, the Leviathan, offers a means of
overcoming this fragility of the anarchical order by subjecting and channelling the force
of all through the authority and power of one. Rivalling powers would thereby sacrifice
their freedom to pursue power and self-interest in the name of security and a life without
fear. In short, political freedom would be sacrificed for existential stability, without which
political freedom was, in any case, meaningless.

To support and justify his argument, Hobbes constructs his mythical state of
nature. The state of natures precludes the permanent realisation of the benefits of
cooperation because the imperative of individual survival favours, in game theoretical
terms, cheating and the individual pursuit of power. As in the prisoner’s dilemma, the
equilibrium outcome 1s one that leaves all worse off than if cooperation could be
ensured. What the sovereign representatives promises to do is to break this structure.
Once established, then, undermining the sovereign representative amounts to a return

to the state of nature. For this reason, the surrender of powers must be permanent.»

» While Hobbes’ (ch. 17, p.117) notion of “Covenants, without the Sword, are but Words” 1s perhaps
most famous, an equally valid conclusion from Hobbes’ theory is that ‘swords, without the covenant,
are but weapons’ (see Arendt 1970).

» Hobbes’ anthropology 1s pessimistic (homo homini lupus) but the structural outcome of the anarchic
state of nature 1s not dependent on this. In Rousseau’s more optimistic anthropology, the state of
nature leads to much the same outcome. This is particularly evident from the stag hunt metaphor
presented in A Discourse on the Origins of Inequality. The problem, according to Rousseau, 1s not
that people have an inbred proclivity for evil, but that the imperative of individual survival in the state
of nature makes cooperation impossible to sustain because of the risks involved. In the stag hunt, every
member of the company of hunters would reap greater rewards if all committed themselves fully to
hunting the stag. The individual hunter, however, could secure her own sustenance with less risk, but
also less reward, by defecting if given the chance to kill a hare. Because of this, the stag hunt is likely
to fail and all are left worse off than if cooperation could be enforced and defection credibly punished.

» This emphasises that sovereign representation must not be vested in a natural person but in an artificial
person, an office (see Loughlin 2003). If sovereign power were to be vested in a natural person, this
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The notion of the danger of (a return to) a state of nature 1s pertinent to the question of
the ECB’s mstitutional form in several ways. The myth of the German hyperinflation 1s,
for one, never far from the surface (see Leaman 2001; Tognato 2012; Mee 2013, 2017;
Schieritz 2013; Economist 2013). The work of this mythical narrative, as discussed in
chapter 2, 1s to posit price stability as a fundamental condition for civilised societal hife.
Without it, all other values evaporate with it and something akin to a Hobbesian state of
nature emerges in which there is no common vyardstick of value, no settled notion of the
Good. “Inflation - like war,” Issing (2002: 23-24) claims,

erodes the social fabric of society and, ultimately, puts the very foundations of
democracy and freedom at risk. This 1s one of the lessons of the bitter history of the
20th century, which was a century of hyperinflation in the wake of wars and wars in

the wake of hyperinflation.
In the Treaty, therefore, “the primary objective of price stability has a special
constitutional - and thus lasting - status, placing it above shorter-term political
mfluences” (Issing 2000¢, emphasis added).
The myth of the hyperinflations was also explicitly mvoked in the context of
discussions on the institutional form of the future ECB. Pohl, for instance, justified both
the price stability mandate and the ECB’s independence with explicit reference to the

hyperinflations:

Most Germans, with traumatic memories of two hyperinflations, would not accept a
central-bank system that attributed this goal [price stability] less significance than does
the Bundesbank Act. The task of ensuring price stability would be facilitated ... by a
European central-bank system being free to formulate objectives and make decisions—
independent not only of national governments but also of European Community
msttutions.s

Tietmeyer (1991: 182-3), Pohl’s successor at the helm of the Bundesbank, similarly
noted that

The experience gained twice with hyperinflation in the first half of this century has
helped to develop a special sensitivity to inflation and has caused the wider public to
believe in the critical importance of monetary stability in Germany. For this reason,

would introduce the danger of the interregnum when the natural body of the sovereign perished (see
Kantorowicz 1957; Agamben 2005).
» Pohl, K.O. The Wall Street Journal, 20 July 1988, HAEU-TPS 184.
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the strong position of the Bundesbank is widely accepted by the general public -
questioning its independence even seems to be a national taboo. This social consensus
has yielded strong support for the policy of the Bundesbank ... In the light of the
success of the Bundesbank, it is only natural that the German public will expect that
any successor, which could take its place at the European level, should be at least as
well equipped as the Bundesbank to defend price stability.

The two Bundesbankers invoke the myth of the hyperinflations in the context of

asserting the Bundesbank’s ulttimatum that the Maastricht Treaty should

constitutionalise the primacy of price stability and central bank independence. Without

these elements, they threaten, they will make sure the German people will not subject

itself to the covenant.

International Monetary Anarchy
Another important justification for the creation of the euro and the ECB is to be found
in the pre-existing monetary relations among European states. Following the collapse of
Bretton Woods, if not before, international monetary cooperation was informal and the
major currencies of the world floated against each other. While the dollar was the
world’s primary reserve currency, it was the first among equals in something akin to an
mternational monetary anarchy. While this anarchic order was not necessarily chaotic
or problematic in general, it presented a particular problem in the context of European
mtegration and in particular in the context of completing the single market. As the
Delors Report alluded to, the capital market liberalisations of the 1980s had allowed
current account imbalances to grow more rapidly than before. Eventual corrections
thereby threatened to become much more dramatic than previously. Such “large
cumulative 1imbalances were what convinced Europe’s policymakers that a monetary
union was the only way of avoiding the risk of periodic crises with currency realignments
whose trade policy consequences threatened the survival of an integrated internal
European market” (James 2012: 12, emphasis added). Currency realignments in the
name of the national pursuit of self-preservation, in other words, were seen as an
existential threat to continued European integration.

The problem was not an existing lack of political will for cooperation - the
European Monetary System (EMS) under the de facto leadership of the German
Bundesbank was fully functional at the time and widely considered a success. The

problem was that if one or more Member States were put under intense strain, there
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would be no way of preventing defection i the name of self-preservation. Such
defections, m turn, would jeopardise the stability, the collective achievements of
mtegration and the material well-being not only of the Member State in question but of
all the other Member States as well. As the participating states and central banks were
equals, no state or central bank could enforce cooperation on another within the EMS
and there were no means available for coercing a Member State into compliance. The
Bundesbank may have been the ‘strongest,” but its strength was, as in Hobbes, not great
enough to compel all others to obey indefinitely. And even if that had been the case, the
other Member States could not live indefinitely with being dominated by a power that
was formally their equal. Neither the ‘strong’ nor the ‘weak’ were thus adequately served
by existing cooperative arrangements under the fundamental condition of international
monetary anarchy (see also Howarth and Loedel 2005: xin).

The condition of mternational monetary anarchy, where each state 1s, n
principle, free to pursue whatever monetary policy it sees fit, was understood as being
unsustainable in the context of ‘ever closer union.” The externalities associated with the
continued possibility of divergent national monetary policies made the mstitution of a
common power able to “preserve order” in the monetary field an urgent priority
(Howarth and Loedel 2005: xin; see also, in less Hobbesian language, Delors Report
1989). The creation of the artificial person of the ECB to protect the monetary order 1s
thus similar to Hobbes’ covenanting parties introducing “that restraint upon themselves”
which serves to promote “their own preservation, and of a more contented life thereby”
(Leviathan, ch. 17, p. 117).

Like Hobbes’ covenant, the creation of the Monetary Union and the ECB as a
sovereign representative mvolves relinquishing certain political freedoms; most
importantly the freedom to decide monetary policy. This, furthermore, was done in the
name of securing the conditions necessary for the realisation of a number of other
freedoms and privileges, which were threatened by the potential, if not actual,
opportunistic or ‘self-preservational’ behaviour of peoples and governments in the
(latent) ‘monetary war of all against all.” And indeed, in establishing the Maastricht
framework, a number of Member States seem to have been at least partially ammated
by the perception that a monetary order not to their liking was a lesser evil than the

failure to institute order (Dyson and Featherstone 1999).
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The possibility of having a seat at the decision-making table may have played an
important role n this regard, but the KCB was specifically set up mstitutionally not to
take mto account the opimions of the Member States.» “We are not representatives of
our countries,” as Tietmeyer allegedly remarked at the first meeting of the ECB’s
Governing Council (Issing as cited in Jeffery 2016). In contrast to the EMS, dominated
by the monetary policy of the Bundesbank on the basis of German conditions, the ECB
was set up to conduct monetary policy on the basis of conditions in the Eurozone as a
whole. Thereby the de facto but mherently fragile dommance of the temporarily
strongest was overcome through the establishment of the non-equal.x
1 ibility
If overcoming the potential dangers associated with international monetary anarchy was
a motivation for transferring sovereign powers to the ECB, the same Hobbesian logic
militates that once in place, “[tlhere can be no turning back, as the failure of Monetary
Union would not only be extremely costly from an economic point of view, but the
political fallout would be unimaginable and would be tantamount to a catastrophe”
(Issing 2000a, emphasis added). This potential political catastrophe justifies the
constitutionalisation of “this (irreversible) transfer of sovereign power” (Zilioli and
Selmayr 2001: 19-20).

The legal irreversibility of the transfer of sovereign power does not necessarily
mean that it 1s practically impossible to reverse it. It means, rather, that within the
constituted order there are no legal means of doing so. A reversal or radical alteration
demands a transformation of the constitutional order as a whole through a new
manifestation of constituent power, a new social contract. That 1s, a people that wishes

to change the ECB cannot do so by its own accord and under the Treaties there is no

» This points to a separate, important aspect of the ECB’s institutional form: it is a supranational rather
than an intergovernmental body (Zilioli and Selmayr 2001). That is, the decision-making body 1s
composed of central bankers in their personal capacity as experts on monetary matters, not as
representatives of their Member States (see also chapter 5). The decision-making body of the ECB i1s
thereby decidedly aristocratic.

» One may, of course, argue that the de facto monetary dominance of Germany was not overcome but
simply given institutional form through the creation of the euro. This, however, does not challenge the
notion that the euro established governmental order based not on cooperation among formal equals
but on command by a superior. Whether that superior is more ‘German’ than, say, ‘Greek’ is
irrelevant in this regard.
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procedure for exiting the euro.s It 1s a permanent order to which each state has
committed itself irreversibly. If a state were to exit, it would have to do so through an
extraordinary act that at the same time reconstituted the state as a post-EU-Member
State. The ‘irreversibility of the euro,” famously pronounced by Mario Draghi (2012)
during the Euro Crisis, was already a basic principle in the Maastricht Treaty and its
protocols (Ziholi and Selmayr 1999: 277, 2000: 604; Smits 1997: 133). It follows from

the very purpose and institutional form of the Eurozone and the ECB.

Sovereign Loneliness, Plural Sovereignties

The creation of the ECB as an independent sovereign power in response to ‘the
monetary state of nature’ does of course not mean that individuals or states cannot seek
to influence the ECB. The ECB can and does seek support from political authorities
and 1its policymaking can be influenced m various more or less formal ways; the
appointment of the leading personalities being the most direct avenue. What the ECB’s
mstitutional status does mean, however, 1s that there are no institutionalised means of
controlling the ECB and compelling it to pursue, or refrain from pursuing, a particular
course of action on the basis of competing convictions, opinions and perceptions of
need.» Thus, “in parallel to its denationalization,” the EMU constitutional framework
has led “to a complete depoliticisation of monetary policy” (Zilioli and Selmayr 2001:
34, emphasis in original).

The depoliticisation of the ECB 1s remarkable not least because it has been given
wide-ranging executive and legislative powers. Its monetary policy decisions are
mmmediately effective and cannot be vetoed or reversed by any other political body.
Furthermore, like EU regulations in general, an ECB regulation “shall have general
application. It shall be binding in its entirety and directly applicable in all Member
States” (Article 34.2 Statute of ESCB and ECB). ECB’s regulations, in other words, have
the same legal status as those adopted by the EU legislature (Zilioli and Selmayr 2001:

37). In contrast to EU regulations, however, there are no Member State representatives

a It should be noted that while 1s not entirely clear from the Treaties whether a Eurozone state has the
legal right to abandon the euro, the absence of a legally specified procedure for exiting the euro
probably reflects the difficulty, if not impossibility, of a regulated and orderly exit from the euro. This
does not mean, however, that the Member States do not have a political right to exit.

» The ECJ may review ECB acts, but it cannot determine what the ECB should do or not do. The ECJ
thereby provides a legal, not political, check on the ECB’s powers.
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or political bodies involved in the adoption of ECB regulations. This reflects the
conception that “‘in a field as sensitive as monetary policy [it] can be considered wise
and not at variance with the requirements of democracy’ to hive off part of the legislative
power and of the executive from the representatives of the people” (Zilioli and Selmayr
2001: 48 referring to Smits 1997). This means that some degree of unchecked rule by
the ECB must be accepted:

The fact that 1t will be difficult to correct the ECB’s behaviour, much more so than in
respect of State central banks thus far, is unavoidable in the present constitutional
make-up of the Community ... it may even be desirable in view of the lack of a tradition
of independence for central banks in Europe (Smits 1997: 500).
The constitutional depoliticisation of monetary policy 1s not only a product of
the normative commitment of the theory of central bank independence. It 1s also a
product of the mnstitutional elimination of any constituted power above (as in the US) or
alongside (as 1 Germany) the central bank. This has led some to highhght the
problematic nature of the ECB’s ‘institutional loneliness’ (Padoa-Schioppa as cited in
Rudzio 1999, Padoa-Schioppa 2000, 2004; Braun 2017; Mabbett and Schelkle 2019).
In an interview, Padoa-Schioppa (as cited in Rudzio 1999, my translation; see also
Coeuré 2012) highlighted that “the ECB’s problem 1s not its independence but rather its
loneliness. Europe 1s no political union and we in the ECB lack a European government,
a counterpart.” While this loneliness may be considered unfortunate (see also De
Grauwe 2011; Aglietta 2012, 2019), it 1s not a ‘mistake’ but an integral aspect of the
EMU’s constitutional construction.s
Independence as such, as discussed 1n relation to the Fed and the Bundesbank
and as highlighted by Padoa-Schioppa, does not necessarily entail loneliness. The
mdependence of sovereign representation, however, does. The sovereign must,
following Hobbes, be independent of other powers and it must be unrivalled n the
exercise of its powers: “The sovereign 1s alone (sovereign) or is not” (Derrida 2011: 8).
The sovereign loneliness of the ECB, however, is different from that of the (unlimited)

sovereign state. Whereas the sovereign state monopolises the legal expression of political

» While it 1s true, as Mabbett and Schelkle (2019) highlight, that the many veto players within the US
political system often render the Fed de facto lonely in its governmental activities, this loneliness 1s
qualitatively different from that of the ECB. In the US contingent circumstances may render the Fed
without an effective counterpart. In the EMU the absence of a counterpart is part and parcel of the
constitutional construction.
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will within its territory, the ECB does not. It 1s lonely only in the sense that it has no
equal or superior at its governmental level (the European). It is not the lone sovereign
representative of the peoples within the terrtory in general because the Member States
retain the right to exercise other sovereign powers within their respective territories. The
Member State, however, 1s no longer the sole sovereign power within its territory. From
the perspective of supreme governmental authority, the Eurozone is simultaneously a
unified territory and separate territorzes. It 1s, however, without an omnicompetent
sovereign.

As noted above, and as I discuss in more detail in chapter 5, the absence of a
sovereign 1s envisioned to produce an order of constraints on the exercise of sovereign
powers within the realm economic policy and to depoliticise the exercise of sovereign
power within the realm of monetary policy. It 1s envisioned as a constraint on the
potential expressions of popular will through the agency of the state. In one sense, then,
sovereignty may be said to be divided and thus destroyed, with the result that the EMU
suffers from a chronic lack of political authority and steering capacity. The exercise of
sovereign powers by one may conflict with the exercise of sovereign powers by several
in a manner that leads not to an order of mutual (self-)restraint but, following Hobbes,
to chaos and internal strife. Chapters 6 and 7 address how the Eurozone Crisis
emphasised the importance of such conflicts. However, while the division of the exercise
of sovereign powers entailed by the Eurozone’s constitutional framework eliminates ‘the
sovereign’ (state), it does not necessarily entail a division and elimination of sovereignty
as such. Or at least, it 1s not supposed to.

The constitutional 1maginary of the EMU relies both for its legitimacy and
governmental order on the notion of the continued sovereignty of the peoples. The
authority of the order as a whole must be derived not only from the founding expression
of the will of the peoples but also from their continued will for it; expressed, if nothing
else, in continued membership. If not, the order of constraints it imposes on the exercise
of governmental powers at the Member State level appears as a blatant violation of the
principle of democratic self-government. However, the state can no longer be seen as
sovereign, seeing that the governmental apparatus of the state no longer holds the
monopoly on legal authority and governmental power within its territory. Sovereignty
must therefore be popular sovereignty. But because the people does not/must

not/cannot govern directly, it must be represented in the activity of governing by
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mstitutions authorised by it. Through such representation, the will of the people 1s
manifested i governmental practice. But as highlighted above, the foundational will of
the peoples of the Eurozone is not expressed in a unified but a dual structure of
sovereign representation., Sovereignty remains an expression of the political
relationship between the people and its governmental apparatus (see Loughlin 2003: 81-
82) but the representation and realisation of the peoples’ will in governmental activity is
no longer performed by the state’s governmental apparatus alone. The ECB is thus
mscribed m the sovereignty relation between the mndividual peoples and their
governmental apparatuses. The governmental apparatus of the separate peoples thereby
contains a shared governmental power, which derives its power and authority from the
will of each and of all.

The ECB creates an existential link between the peoples of the Eurozone.
Within the sphere of monetary policy, they are governed as one. The peoples, however,
retain their separate political existences. They remain in the plural as the political
subjects authorising both the ECB and their respective state apparatuses. They retain, in
other words, the fundamental political nght to authorise governmental acts as individual
and separate political subjects, not as one. While the transfer of ‘monetary sovereignty’
to the ECB reduces the governmental capacity of each individual state, the transfer does
not constitute a division of the sovereign right of authorisation. The constituent power
of the several peoples remains the political foundation on which all governmental power

1s exercised.

Conclusion

The notion of the ECB’s mandate and mstitutional status resting on the constituent
power of the peoples 1s crucial to the constitutional imaginary informing the EMU as a
governmental order. It reflects the ordoliberal (and Hobbesian) notion of overcoming
the problem of politics in a foundational moment that settles the Good of monetary
policy and the principles according to which it 1s to be conducted. In the transnational

setting of the Eurozone, this entailed that Member State governments would face the

s Dual sovereign representation thereby creates the possibility of the will of the people being in conflict
with itself: the foundational will for the euro may be in conflict with the expression of will through the
agency of the state. I discuss this tension in chapter 6.
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monetary policy of the ECB as an external condition over which it would have no
control. From the perspective of Member State governments, the euro reproduced the
logic of the gold standard via an economic constitution (see also Wilsher 2014; Morys
2014; Pettifor 2015). Monetary policy, however, would not governed by a monetary rule
or an automatic mechanism but by an independent central bank exercising technocratic
discretion.

The technocratic discretion of the ECB is not, as in Keynes, controlled by
political authority but by law. As a concretisation of the foundational will of the peoples,
this law constitutes, in principle, a binding constraint on the ECB’s exercise of powers.
It cannot be altered except through a new constituent moment. As such, the continued
existence of the peoples as separate political subjects represents a means of constraining
the exercise of sovereign power with regard to the monetary order. While exercising
sovereign powers, the ECB has no right alter those powers or the purposes to which they
are put. Even within its sphere of policymaking, the ECB’s independence 1s lmited by
constitutional concretisation of the foundational will of the peoples. The ECB is thereby
a limited sovereign representative in two senses: in terms of its sphere policymaking and
i terms of positive legal constraints on its powers. And the same 1s true of the Member
States. As I discuss in the next chapter, this structure of dual, limited sovereign
representation gives rise to a particular set of governmental principles, as well as a

number of tensions and contradictions.
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Chapter &
The Governmental Logics of the ECB and Their

Contradictions

Introduction

This chapter examines the principles informing and regulating the exercise of
governmental powers by the ECB as a sovereign representative. It identifies and
discusses three governing logics - the rule of law, technocracy and democracy - and
discusses their respective rationaliies and the relationship between them. While
mutually reinforcing i the regulation of the activity of governing, according to the
jJustificatory discourse, the three principles are also potentially contradictory. These
contradictions, which may be ‘dormant’ mn ordinary times, are written into the
constitutional structure of the ECB. In exceptional circumstances, they threaten to
destabilise the structure and call for something new.

This chapter 1s devoted to the more or less abstract expounding of the three
governing logics, the mutual relation and their contradictions. The next two chapters,
then, turn to discussing how the contradictions manifested themselves in the Eurozone
Crisis (chapter 6) and how the Crisis introduced a structural instability that pointed
beyond the existing structure (chapter 7).

While the main focus is on the ECB’s institutional form and governmental
rationality, a consistent theme 1s what the structure entails for the conduct of economic
policy more broadly. While the ECB may be alone at its governmental level, it 1s not
alone 1n the activity of governing in general. Throughout, the chapter therefore discusses
also how the ECB’s governmental rationality affects and structures the exercise of
sovereign powers by the Member States as well as the sovereignty relation between
peoples, states and Union. The conferral of rights and duties on the ECB has
implications for the general governmental structure of the political community and the
general organisation of the exercise of sovereign powers with regard to economic policy
i the Eurozone. An appreciation of the meaning of the EMU’s particular way of
addressing the problem of politics concerning monetary affairs demands an appreciation

of these implications.
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The Rule of Treaty Law

The modern theory of the state sees the state not only as a means of governing societal
life but also for resolving conflicts between societal groups and classes concerning 1ssues
that impact the associational life of the political community as a whole. The peaceful
resolution of conflicts within the framework of established decision-making procedures
plays a key role in generating the authority of the state and the legiimacy of its
governmental activities. In this regard, the power of the modern unitary state rests in the
form of its representative structure. The constituted powers represent the community as
awhole and as such they mediate and implement ‘the will of the people’ through various
mstitutional configurations including, but not hmited to, the different branches of
government. Unless they involve secessionist or revolutionary forces, conflicts within
such a setting take place within a framework in which even the defeated party accepts
the legiimacy of political decisions resulting from a pre-agreed decision-making
procedure.

In relation to central banks, this principle has taken a number of different forms.
In the US, conflicts involving the Fed always take place within the framework of the
mediation of will of the people through elected representatives. The Federal Reserve
Act gives the Fed a certain independence while at the same time constraining and
orientating its exercise of governmental powers. Ultimately, however, it 1s the political
authority generated through the political system that enforces and determines the Fed’s
governmental freedoms and practices.

In West Germany, there was no mstitutional mechanism for resolving conflicts
between the Bundesbank and the Federal Government. The Bundestag may have
retained legislative superiority over the Bundesbank Law, but in practice conflicts
concerning monetary issues tended to be resolved through competing appeals to the
public. The conflict, in other words, was decided through a manifestation of whose side
‘the people’ stood (or at least was more or less uniformly interpreted to stand by the
political elites). The manifestation of popular sovereignty through public opinion added
an ‘organic’ dimension to the formal electoral representation of the people in the
relationship between the central bank and the political system. Mostly the Bundesbank
bank prevailed, but not always (see Mee 2016; Tognato 2012).

In the case of the Eurozone and the ECB, there 1s no authority at the European

level which can claim for itself a legitimate right to counterbalance, challenge or rein in
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the central bank. Political representation at the European level takes a very different
form from ‘monetary representation.” Whereas the levels of ultimate political and
monetary authority tend not to be differentiated within the unitary state, political
decision-making bodies in the EU/Eurozone represent not one sovereign political
subject but several. The ECB, on the other hand, is constituted to act in the singular as
the sovereign representative of the several constituting subjects as one. The highest
decision-making body of the ECB, the Governing Council, 1s thus composed not of
representatives of Member State governments but of central bankers appointed to their
office on the basis of their expertise within the field. This structure of singular
representation by the central bank and multiple representation by the authorities
responsible for general economic policy distinguishes the ECB from both the Fed and
the Bundesbank. It 1s, furthermore, difficult to imagine a meaningful European public
sphere that would be able to legiimately provide the kind of mamfestation of public
opinion encountered in the German context. In a conflict between a particular Member

State government and the ECB, for instance, what 1s the relevant public?

The Community of Law

The absence of a unified subject of political legitmation as well as institutionalised
mechanisms of politically resolving conflicts means that law becomes the primary means
of governing and regulating the relationship between political representatives and the
central bank as well their respective exercises of power. As then member of the ECB’s
Executive Board, Lorenzo Bini Smaghi (2010) noted:

the European Union is a community of law, subscribed to by the Member States in

which pacta sunt servanda. This refers to all the pacts, starting from fiscal discipline in

i There are and have been exceptions to this, but due to the (historically) intimate link between money
and sovereignty (Aglietta and Orléan 1998; Goodhart 1998), the monetary authority usually resides at
the level of government that can credibly claim sovereignty for itself. That is, if, in a federal system,
the constituent states are considered sovereign, monetary authority tends to be decentralised. If, on
the other hand, the federal level has manifested itself as sovereign, as in the US after the Civil War,
monetary authority tends to become more centralised. An important qualification to this 1s the
question of the integration of the financial system. The territorial integration of this often generates
pressures for an integrated central banking system (see Schelkle 2017). There is thus, as the work of
Charles Goodhart and Michel Aglietta and their respective associates has shown, a dual determination
of central banking: sovereignty and banking/finance, which reflects both the dual nature of money
(being a creature of sovereignty, on the one hand, and the money creating activities of banks, on the
other) as well as the role of the central bank as being both the ‘banker of the sovereign’ and the ‘banker
of banks.’
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the Member States to the commitment of the Member States to pay their debts ... The
euro, and its underlying institutional construction, 1s about respect for the law.

The importance of the rule of law in the context of the monetary union is derived
from the EU’s general public law structure. As 1s generally recognised, the EU’s legal-
political form differs from both the state (including federal states such as the US and
Germany) and the international organization (e.g., NATO, WTO). What characterises
the EU i1s that it governs itself without comprehensive sovereignty. Unlike the state, the
EU governmental apparatus cannot be considered sovereign and the European level has
no political authority to override, suspend or change the general legal order established
by the contracting Member States. Its legal order 1s not self-authorised. Its authorisation
1s attributed to the constituent power of the European peoples: “[tlhe national
parliaments when ratifying a treaty decide as representatives of their peoples. The result
1s attributed to the peoples. Hence, [the Treaties| can be regarded as an expression of
the will of the peoples of the Member States” (Grimm 2015: 48). In this understanding
it “is not merely an agreement between states but an agreement between the peoples of
Europe” (Maduro 2008: 21). This agreement, in turn, “forms the ‘basic constitutional
charter’ [of the EU]” (ibid.). This means that only the Member States acting collectively
(as well as individually) in their capacity as (extraordinary) representatives of the
constituent powers of the peoples are rightfully able transform the basic legal order
through a new moment of constitutional politics, as if contracting anew ‘every one, with
every one.” Like the international treaty organisation, the EU cannot, in princple,
transform itself; it does not hold the competence to decide on its own competences (or
Kompetenz-Kompetenz; Grimm 2017).

The constituted order, however, 1s unlike that of the international organisation.
Most importantly, Union level legislative and executive acts have direct effect in the
Member States and claim supremacy over potentially conflicting laws within domestic
legal orders. The exercise of constituted powers at the Union level, in other words, does
not require national ratification or implementation to be effective and are enforceable
i national courts.. In this respect, the EU resembles the federal state; it subsumes

subsidiary legal orders.

» To this effect in the context of the EU, see the German Constitutional Court’s rulings in Case No 1 BvR
248/63 and 216/67 [1967] and Case No. 2 BvR 225/69 [1971]. In the former, the Court ruled that
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These two characteristics of the EU are clearly discernible in the ECB’s legal

structure. The ECB’s mandate and independence are enshrined in the EU Treaties. As

such, they claim a protected status that only few national constitutional provisions can

trump. It requires unanimity among the Member States and peoples to change the status

of the ECB. Similarly, neither the ECB nor the other European institutions can decide

to alter or abolish the fundamental tenets of its institutional structure.: Thus, the exercise

of sovereign powers within the monetary sphere has been transferred to the ECB and

no constituted body holds sovereign (legislative) rights over the ECB’s legal form and

mandate. At the same time, the ECB’s legislative and executive acts are immediately

effective within the territory of the Eurozone..

with the treaty “A new public authority has ... been created, which 1s autonomous and independent
vis-a-vis the public authorities of each Member State. Consequently its acts do not require approval
(‘ratification’) by the Member States, nor can they be annulled by those States. The EEC Treaty to a
certain extent constitutes the Constitution of the Community. ... [TThe Treaty ... forms its own legal
order which 1s part of neither public international law nor the national law of the Member States”
(Oppenheimer 1994: 413). In the latter, the Court ruled that “The effect of the Treaty, following its
ratification in the Federal Republic, was to create an autonomous legal order inserted into the
municipal legal order and enforceable by municipal courts” (ibid: 416). Before this, the ECJ had
established the principles of direct effect and supremacy of Community law in Van Gen den Loos

(1963) and Costa v ENEL (1964).

» See Grimm (2017: 47), who concludes that because the EU “lacks the constituent power” it is not

sovereign.” Habermas’ (2012: 36) notion of the European population’s “pouvoir constituant mixte”
seeks to introduce the notion that the EU has a constituent power supporting it. However, Habermas
does not clarfy how European citizens as EU citizens are involved in the exercise of constituent power.
As such, he fails to address the question of what happens in a potential conflict between the majority
opinion of EU citizens and the majority opinion of the citizens of one Member State. Should an EU
citizenry be allowed to override a Member State people’s veto? If so, under what conditions? In any
case, as Grimm (2017: 51) notes, there 1s little legal evidence to suggest that any aspect of popular
soverelgnty as constituent power has been transferred to the European level. This does not, however,
necessarily mean, as Grimm (ibid: 55) suggests, that “the Member States may still be called sovereign,
whereas the EU 1s not sovereign.” If sovereignty rests in the representational relationship between the
people and its governmental apparatus, as discussed in chapter 4, sovereignty may remain a relevant
concept and essential aspect of the legal order even though no single institution or assemblage of
institutions can claim to be ‘the sovereign.” In other words, ‘the sovereign’ may have disappeared
without sovereignty as such being affected.

 Open market operations or changes to the key interest rates, for instance, are not subject to approval by

national parliaments or central banks. The ECB has, furthermore, the right and power to “make
regulations to the extent necessary to implement” (article 34.1 Statute of the ESCB and the ECB)
monetary policy (articles 3.1, first indent, and 19.1 Statute), sustain a functioning clearing and payment
system (article 22 Statute), and relating to prudential supervision (article 25.2 Statute). The ECB has
even been given the power to impose sanctions and fines on non-complying mstitutions (article 34.3
Statute). Like the price stability mandate (article 2 Statute) and the ECB’s independence (article 7
Statute), furthermore, these rights are unamendable through the simplified amendment procedure
(article 40 Statute). Such powers are similar to those exercised by independent government authorities
but with the crucial difference that they cannot be overridden, vetoed or reversed by political
authorities. They can be challenged in court, but this only underlines that the ECB is subject to the
law alone.
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The ECB’s mandate and powers, in other words, are not products of a legislative
power with retained sovereign prerogatives vis-a-vis the institution (as 1s/was the case with
the Fed and the Bundesbank), nor 1s it a product of a single constituent power, which
can decide unilaterally to alter or abolish it. It is, instead, the product of the constituent
powers of the several Member State peoples. The positive law of the Treaties and the
Statute 1s the legal expression of the shared will of the sovereign peoples who chose (in
accordance with national constitutional provisions) to adopt the euro as a currency,
thereby transferring and surrendering the right to exercise sovereign powers within the
sphere of monetary affairs to the artificial person of the ECB. This transfer, however,
does not mvolve the simultaneous transfer of the competence to alter the basic
organisation of the exercise of those powers to the ECB or any other body. Furthermore,
because the constitutional-contract establishing the ECB 1s not an act of a sovereign or
of sovereignty in the singular (which claims for itself the inalienable right to alter or
abolish anything 1t may have brought forth in the past) but of sovereignzes, it must be
carefully stipulated and it must, 1n its essentials, be unalterable in the absence of a new
such act.

The rule of law thereby becomes the crucial mechanism for regulating the
relationship between the ECB and the Member States as well as the ECB’s governmental
activities. In the context of the agreement reached in the contracting moment, the law 1s
supreme. This supremacy of law has two distinct applications for the channelling of the
ECB’s exercise of governmental powers: it protects it from politics, on the one hand,

and protects society from the ECB, on the other.

Law as a Protection from Politics

As discussed in chapters 2 and 3, a key concern of the theory of central bank
independence 1s the necessity of protecting the conduct of monetary policy from
ordinary partisan politics and the so-called ‘political business cycle’:

If stable money is regarded as a common good for the benefit of all, and if it is seen as
a pre-condition for long-term prosperity and social justice, then it makes sense for
soclety to create an independent institution that stands above the fray of day-to-day
politics and can pursue this objective with mimmum distraction. This is the basis for
central bank independence (Issing 2002: 27).

In the Treaty and Statute this notion 1s captured most explicitly in articles 130 and 7,

respectively, which oblige the ECB and the national central banks (NCBs) to refrain
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from ‘seeking or taking instructions’ from any other institution whatsoever. At the same
time, the articles oblige the Union institutions and Member State governments to respect
‘this principle and not to seek to influence’ the central banks of the Eurosystem. The
mndependence of the ECB (and the NCBs) from ‘all political pressures’ 1s thereby
judiciable.; By placing the independence of the ECB at the level of primary law, it 1s the
rule of law that governs the relationship between political institutions (national and
European) and the ECB and the question of monetary policy 1s to be taken out of the
political debate.s Between moments of constitutional politics, the democratic process
should ‘“forget’ the question of monetary policy, so to speak. This 1s the ‘economic
wisdom’ that the law has been constituted as the guardian of (Herdegen 1998).

As Herdegen draws attention to, however, this is only the most direct insulation
of the ECB from political pressures. The EMU legal framework includes a range of
other legal provisions that are supposed to ensure the central bank’s independence in
the pursuit of price stability while securing a general orientation to governmental practice
in the Member States that supports this. For instance, according to the theory informing
the monetary union, a single monetary policy can only function smoothly and uniformly
across the different constituent economies if these are not too dissimilar in certain
respects. To put it in Schmittian terms (2008), the suppression of political sovereignty
m the activity of governing can only be sustained if the homogeneity among the
constituent entities 1s sufficient to preclude fundamental conflicts and tensions based on
divergent socio-economic conditions. This principle 1s legally embodied in convergence
criteria that outline the basic homogeneity necessary to participate in the project in the
first place (article 140 TFEU) as well as in budget rules that outline in general terms the
fiscal practices necessary for sustainable participation (articles 121, 126 TFEU; Stability
and Growth Pact). While both convergence criteria and budget constraints - which

reflect the same basic commitment to fiscal discipline and the attempt to regulate

; The so-called OLAF case (Case C-11/00 Commission of the European Communities v. the European
Central Bank) was the first test of the implications and Limits of the ECB’s independence. While the
EC]J ruled against the ECB’s claim that its independence entitled it to design its own anti-fraud regime
and that it could not be subject to the general European one (OLAF), the ECJ stressed that this
limitation of the ECB’s independence was justified because it did not constitute an avenue for exerting
political pressure on the ECB in the performance of its core task, namely monetary policy (paragraphs
134 and 137 of judgement).

¢« In Gauweiler, Advocate General Cruz Villalon (2015: § 109, emphasis added) argued that “the ECB’s
independence is also intended to ensure that it 1s kept away from political debate.”
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governments’ fiscal discretion through law - have been unevenly enforced, they reflect
the basic (ordoliberal) notion of governing governmental practice through law. Rules
enshrined in supranational law are to govern and constrain the discretion of political
authorities; a discretion which might, in the final instance, threaten the achievement of
price stability.

The rule of law approach to governmental practice 1s also reflected m the
prohibition on monetary financing (article 123 TFEUs). In the absence of such a clause,
the ECB might be forced to support states following ‘unsustainable fiscal paths’ (see
Heipertz and Verdun 2004: 767). Precluding such practices in law, then, appeared to be
a desirable way of “safeguarding the credibility of ECB independence” (Artis and
Winkler 1998; see also Heipertz and Verdun 2004). It promised to introduce a bulwark
against governments being able to mfluence the actual conduct of monetary policy
through their own actions. In central bank-speak, this is commonly referred to as the
danger of ‘fiscal dominance.’ It refers to scenarios in which the central bank is effectively
ensuring “the solvency of the government ... through the printing press” (Weidmann
2013) or in which the central bank 1s forced “to use monetary policy to maintain the
market value of government debt” (Woodford 2001 as cited in Weidmann 2013).
Through the protection against fiscal dominance, the ECB was not only to be protected
from direct political pressures but also from indirect, even unintentional, ones resulting
from (irresponsible) government practices in the Member States.

Both legal provisions - budget constraints and the no monetary financing clause
- give legal expression to the notion that fiscal practices must be governed according to
the logic of the market. Knowing that public debt will not be monetised, rational market
actors will demand higher yields on bonds 1ssued by governments pursuing

unsustainable public policies. This, in turn, should impose government self-restraint.

; This 1s not to say that the protection of the ECB’s mandate and independence were the only motivations
for introducing such constraints. However, throughout the process of monetary integration from the
Delors Report to the Maastricht Treaty and beyond there was a clear concern and pre-occupation with
the so-called problem of ‘moral hazard.” This problem concerns the ability of Member States to free-
ride on the ECB’s monetary policy with potentially destabilising consequences for the union as a whole
and threatening, specifically, the independence of the ECB and its ability to achieve price stability (see
Heipertz and Verdun 2004).

s A similar logic applies to the no-bailout clause (article 125 TFEU), which stipulates that neither the EU
and its institutions nor other Member States shall be “liable or assume the commitments” of a Member
State.
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Ideally speaking, the law thereby reinforces the logic of the market, a notion that was
explicitly discussed in the Delors Committee., While a government controlled central
bank might be able to postpone the potentially catastrophic consequences of
unsustainable fiscal practices, they will eventually manifest themselves. According to this
perspective, which mirrors that of the neoliberals (chapter 1) and the German central
bankers (chapter 2), the economy operates according to natural laws. While access to
the printing press, for instance, may provide the illusion that these can be suspended,
any suspension 1s only temporary. The economic forces will, in time, manifest
themselves with a vengeance. The sovereign powers to control economic policy that the
Member States surrendered by adopting the euro (and which the supranational level did
not claim) were thus in any case limited by the order of things. The EMU legal structure
thereby enforces a ‘reality check’ on political authorities and the legal protection of the
central bank from politics at the same time constitutes a protection of society from

governments seeking to suspend the natural laws of the economy.

Law Protecting Society Against the Central Bank

In liberal democracies, a constitutionally established power 1s a constitutionally lmited
power. This 1s no different in relation to the ECB, whose powers are both explicitly
limited (no monetary financing, for instance) and by virtue of enumeration (enumeratio
ergo limitatio). EMU law not only protects the ECB from politics (and society from
governmental 1rrationality), it also limits the powers of the ECB, whereby the law is to

protect society from the arbitrary exercise of powers by the ECB. Its subjection to

o Prior to the work of the Delors Committee, but in many ways prefiguring some of the key discussions
within it, Tommaso Padoa-Schioppa had addressed, in the context of European market integration,
the notion that “the coordination of government actions is increasingly brought about by the ‘invisible
hand of markets’, rather than by the more visible hand of government authorities” (Lindbeck 1977:
229-30 as cited in Padoa-Schioppa 1982: 20). Padoa-Schioppa, however, doubted whether capital
markets alone would secure the economic policy coordination and convergence necessary for the
functioning of the common market. Markets, he thought, were incomplete regulatory mechanisms,
because they themselves needed regulation and supervision. As such, the “high road to policy
coordination and economic convergence” should be found in a “complete monetary union” (Padoa-
Schioppa 1982: 23). According to Lamfalussy (1989: 96), however, this alone would not solve the
problem. Within a monetary union it was unclear whether market forces could exert “sufficiently
strong disciplinary effects on national governments’ fiscal behaviour.” Markets might, as it were, expect
other Member States or the Union institutions to step in as a debt guarantor of last resort. This
problem, he thought, could be solved through “explicit no-bail-out provisions, which would encourage
greater prudence on the part of both borrowers and lenders” (ibid: 97). A correctly instituted monetary
union would, in other words, reinforce the hypothesised disciplining power of markets.
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judicial review reflects this and 1s intended to ensure “that the central bank acts within
the limits of its mandate and legal framework” (ECB 2002a: 47).

Apart from this, however, there are few (f any) institutional means of checking
the ECB’s powers. While the ECB and researchers within it tend to stress the
mmportance of the ECB’s accountability towards the European Parliament (see, e.g.,
ECB n.d.a; ECB 2002a; Fraccaroli et al 2018), there is little that any of the EU
mstitutions, Member States or affected citizens can actually do to hold the ECB to
account (see chapter 4; see also Curtin 2017). As the ECB (2002a: 47; see also Smits
1997) itself has noted, “[wlhile in theory, sanctions may appear a suitable means for
enforcing central bank accountability, the specific nature of monetary policy means that,
in practice, certain qualifications should be added.” Or in the colourful prose of Otmar
Issing (2002: 43):

Should we fail in the pursuit of [price stability] the statutes of the E.CB may not provide
for any immediate sanctions or material punishment. As mentioned before, I would
not regard such sanctions as either necessary or effective. However, central bankers
may well take fright from a glance at Dante’s Divina Commedia. There, a certain
Adam of Brescia is mentioned, guilty of the crime of falsifying coins - that 1s, creating
inflation. His punishment in one of the darkest - or rather hottest - corners of hell is
a horribly inflated belly. Central bankers beware!
The absence of formal mstitutional checks on the ECB’s exercise of powers 1s
considered justified by the ECB and its officials in light of the specific nature of its
governmental task. The necessity of overcoming the problem of politics with regard to
monetary policy in the context of a political community that lacks a (German) “tradition
of independence for central banks” (Smits 1997: 500), in other words, justifies the
creation of an essentially politically unaccountable governmental institution.

That judicial review 1s the only formalised means of checking the ECB’s powers
means that, in contrast to both the Fed and the Bundesbank, it is subject to no political
checks short of the ‘threat’ of Treaty change. Within legal bounds, the ECB’s powers
are absolute 1n the sense that they are unchecked by any other nstitution. This reflects
the notion of the EU/Eurozone being a governmental order without a sovereign: within
the constituted order, no institution or mstitutionalised process can politically determine
what the ECB should or should not do. The law alone limits the ECB’s powers and
there are, in principle, no means of suspending it or authorising derogations from it in
exceptional circumstances. The law 1s the law. This reflects the ideal of the rules-based

approach to central banking: monetary policy ought to be conducted without discretion.
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Such a ‘perfect’ regime, of course, 1s impossible to sustain, but the constitutionalisation
of price stability reflects the i1deal of overcoming the problem of politics and human
agency 1n relation to the government of money. To quote Issing (2002: 28, emphasis
added) again:
if an independent central bank is assigned a clear and limited mandate, this represents
a constraint on the discretionary exercise ol power not only by the government but
also by the central bank itself. In the absence of a complete and universally applicable
rule for monetary policy, an independent central bank which 1s firmly committed to
the single overriding goal of price stability 1s the closest realistic and credible
approximation to a literal ‘rule of law’. In particular, such a central bank does not have
the discretion to pick and choose at will among several objectives.

The ECB traditionally places great emphasis on the notion of a clear and limited
mandate (see, however, chapter 6; see also Borger 2019). “A clearly defined mandate
lies at the very heart of the aforementioned ‘contract’ between the people and the
mdependent central bank” (KCB 2002a: 50) and the Treaty “gives the ECB the very
clear and limited mandate to maintain price stability in the euro area” (KCB 2017a).
Mario Draghi (2015a, Draghi and Constancio 2015) has, similarly, claimed that the ECB
1s a ‘rule-based institution, not a political institution’ in response to questions concerning
whether political considerations informed its approach to the financial situation of
Greece 1n 2015.

The problem with a political decision by a supranational, unelected nstitution
such as the ECB goes beyond the question of its dubious democratic credentials. In case
the ECB makes political decisions (understood here as decisions not explicitly provided
for in the law), it would break the contract established by the act of sovereignties in the
first place. As such, it would be a challenge to the continued political existence of the
Member State peoples as autonomous entities in that they would not have authorised
the act. The law 1s thereby not only a protection against the danger of despotism in the
exercise of governmental powers (as i the tradiional liberal understanding of
constitutionalism), it 1s also a protection of the sovereignty of the Member State peoples
and their political nght of self-determination, including the right of self-limitation (see
Maastricht and Lisbon decisions of the BverfG). Acting beyond the mandate (ultra

vires), according to this perspective, constitutes a breach of the sovereignty relation

1w The ECB’s role 1n the Greek crisis of 2015 1s discussed in more detail in chapter 6.
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between peoples, Member States and the ECB, as the initial ‘sovereign decision’ did not
only specify the creation of the ECB and its objective but also a set of constraints on the

ECB’s right to exercise sovereign powers.

The Problem of Discretion, Legal Uncertainty and Change

The absence of ‘a complete and universally applicable rule for monetary policy’ points
to the central lmitation of the rule of law approach to central banking. The government
of money cannot, as 1t were, be governed by laws and rules alone. No legal order can
ever predict all possible future scenarios and make provisions accordingly. As such, the
absolute rule of law remains an unobtainable 1deal and the principle of enumeratio ergo
limitatio can only be taken so far. Even a specified but general mandate such as price
stability leaves considerable defimtional discretion to the ECB. The mandate does not
specify what interest rate to set or the timing of its change. It does not specify what open
market operations to conduct and it cannot determine the interpretation of exceptional
circumstances. A host of 1ssues are left to the discretion and judgement of the central
bankers. This 1s the first limitation of the pure rule of law approach and its remedy 1s
sought, as I discuss in the next section, in the governmental logic of technocracy.

The rule of law approach i the context of the Eurozone’s structure of
sovereignty also entails a high degree of legal rigidity. The fundamental tenets of the law
cannot, in principle, be changed without either a new act of sovereignties or without
challenging the underlying contract. The law, however, is a product and a vision of a
particular economic order. As a product of a certain constitutional 1maginary, the law
has a ‘world-making capacity’ (Loughlin 2015). It introduces certain principles and rules
that public authorities including the central bank and governments should follow. One
of the crucial principles of EMU law 1s that markets are supposed to do some of the
disciplinary work that cannot, according to the constitutional-contract and the
constitutional 1maginary informing it, be done by a centralised public authority.
However, 1n a situation where the economy does not function according to this logic or
if the underlying socio-economic conditions change radically within a short period of
time, the law may not equip the authorities (whether monetary or political) with the
means necessary to tackle the expediencies of the situation. The cumbersome process

of treaty change might even be seen to threaten the very survival of the constitutional
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order due to the circumstances at hand.. In such situations, the ambiguities of the legal
text might be exploited n an act of reinterpretation that allows for conduct that was
previously considered outside the law. If such a legal change happens, however, the
question of its legitimacy, and thus of democracy, 1s bound to emerge. This 1s the second
limitation of the rule of law approach as it relates to the specific case of the ECB. It
cannot provide authorisation for its own change. As in the founding moment, it must
seek authorisation in something external to itself and as such it opens up for a more

active role for political decision-making, whether democratic or not..

The Rule of Technocratic Expertise

The theory of central bank independence and the legal status of the ECB 1s premised
on the central bank being relieved from (democratic) political pressures to act in certain
ways based on political rather than economic expediency. One of the central
justifications for the independence of the central bank is that it allows for an optimisation
of monetary policy for its own sake rather than it being balanced against potentially
conflicting objectives. By delegating certain tasks and transferring the right to exercise
certain sovereign powers to the central bank, according to the theory, the political
community restricts its own political freedom i order to enjoy the benefits of a rational,
time-consistent monetary policy. Such an outcome, however, 1s conditioned on
monetary policy actually being performed ‘expertly’ (see Vauchez and Mudge 2016 and
Marcussen 2006). Central bank independence 1s not enough on its own. The scientific
principles of monetary policy must be enshrined in law but since the law cannot be
complete, its gaps must be filled by expertise. Monetary policy, in other words, must

become technocratic.

Technocracy as the Highest Form of Bureaucracy

n This 1s the logic of the state of exception or emergency politics; the theme of chapter 6.

©» These are limitations internal to the rule of law approach. I leave out the question of the viability of the
rule of law approach or the question of its normative justifiability. One might, for instance, advance
the critique that Hannah Arendt (2006) levelled at the faith in the rule of law as a mechanism for
checking power and argue, as she does, that only power can check power without destroying it. One
might also, as Walter Benjamin (1978) did, advance a Marxist critique of the rule of law as entrenching
and seeking to naturalise class rule and particular relations of exploitation and domination.
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In “The Types of Legiimate Domination,” Max Weber discusses the rationality of
bureaucracy within what he calls the ‘legal type of legiimate domination.’s Placing
burcaucracy within the legal type - 1e., rule of law and through legally specified
procedures - Weber stresses that the bureaucratic method of ruling does not rely on
personal discretion or opinions. The person of the bureaucrat and her opinions, as it
were, are irrelevant. What the bureaucrat might think about a particular 1ssue i her
personal capacity should have no bearing on how she does her job. This 1s specified in
procedures that the individual bureaucrat has a negligible influence on. It 1s the office,
the bureau, that governs, not the person. The bureaucratic form of domiation rests,
like the rule of law, on the acceptance or “belief in the legality of enacted rules and the
right of those elevated to authority under such rules to issue commands” (Weber 1968a:
215).

The bureaucrat, however, 1s more or less indifferent to the way in which the rules
came about as long as they can make a credible claim to being obeyed by those “who
stand 1n certain social relationships or carry out forms of social action which in the order
governing the organization have been declared to be relevant” (ibid.). Bureaucracy 1s
thus a value-neutral form of domination by an “administrative organ” (ibid: 218) whose
“specific commands ... [are likely to be] obeyed by a given group of persons” (ibid: 212).

‘While 1t might be argued that Weber 1s describing bureaucracy, not technocracy,
it should be remembered that the term ‘technocracy’ was only coined in the first quarter
of the 20. century, by some accounts in 1919 by W.H. Smyth, a follower of Veblen and
an early proponent of the Technocracy movement. Back then it meant something very

different from what it does today... Weber might not have been familiar with the term

w Herrschaftis difficult to translate into the English. While ‘domination’ retains the lordship (dominus)
connotation, it does not convey an image of public power that 1s particularly legitimate. To Weber,
however, Herrschalt is a neutral word for the activity of ruling and being obeyed and he uses
Herrschaft and Autoritit as near synonyms (in the introduction he writes: Herrschalt (“Autoritir’))
and as such I do the same when referring to Weber’s text. Weber (1968b: 946, emphasis in original)
clarifies his understanding of Herrschalfi in the essay of the same name (translated as “Domination
and Legitimacy”): “domination shall be 1dentical with authoritarian power of command ... domination
will thus mean the situation in which the manifested will (command) of the ruler or rulers 1s meant to
influence the conduct of one of more others (e ruled) and actually does influence it in such a way
that their conduct to a socially relevant degree occurs as if the ruled had made the content of the
command the maxim of their conduct for its own sake. Looked at from the other end, this situation
will be called obedience.” In this thesis I only use ‘domination’ when referring to Weber.

1 The American Technocracy movement was inspired by the works of Thorstein Veblen (1904), one of
whose key ideas was that capitalists engage in the conscious destruction of social value (by limiting
production to raise prices, thereby causing unemployment) in order to increase profits. Instead,
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before his death in 1920, but even if he was, its meaning was different from what he was
trying to capture, namely the general phenomenon of ruling according to formalised
procedures. The notion of government by experts and the emphasis on the technical
element, however, was a key element in Weber’s (1968a: 218, emphases added) writings
on the subject:

The rules which regulate the conduct of an office may be technical rules or norms. In
both cases, if their application 1s to be fully rational, specialized training is necessary.
It is thus normally true that only a person who has demonstrated an adequate technical
training 1s qualified to be a member of the administrative staff of such an organized
group, and hence only such persons are eligible for appoimtment to official positions.

The crucial distinction between bureaucratic rule and the other forms of rule
(charismatic and traditional) 1s that technical qualifications within the particular domain
of administrative practice are essential for appointment to office. That officials “are
appointed, not elected” (ibid: 220, emphasis in original), furthermore, means that
elevation to authority depends not on popularity, promises or ancestry but on merit and
expertise within the relevant field. This principle of technical bureaucracy, technocracy,
1s embodied n the Treaty and the Statute of the ECB (articles 283.2 and 11.2,
respectively, emphases added): “[All]l members of the Executive Board shall be
appointed by the European Council, acting by a qualified majority, from among persons
of recogrused standing and professional experience i monetary or banking matters.” It
1s not a political appointment in the sense of marking out a particular policy-making
approach (whether this holds true 1s another matter), but a matter of choosing the most
able candidate.is

In accordance with the logic of the theory of central bank independence, this

dedication to specialisation makes

Veblen proposed, experts in the industrial process (‘engineers’) should be placed in charge of
production and it should be governed not by the profit motive but by the maximisation of social value.
The Technocracy movement generalised such ideas and campaigned for turning the comprehensive
system of government over to ‘engineers’ working for the public good understood as the maximisation
of the production of goods and services.

1» While nationality, gender and political allegiance should, in principle, be irrelevant for appointments to
the Executive Board, this principle is imperfectly applied in relation to the ECB. In practice, the large
Member States always have a national on the Board. The appointment of Board Members,
furthermore, 1s often subject to debates about the future policy-direction of the ECB and as such the
appointment process gives rise to attempts to influence the ECB’s monetary policy-making. This
undermines somewhat the ECB’s claim to political neutrality. It underlines, however, that politics can
never be taken out of the question of monetary policy entirely.
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the purely bureaucratic type of administrative organization ... from a purely technical
point of view, capable of attaining the highest degree of efficiency and 1s in this sense
formally the most rational known means of exercising authority over human beings ...
It thus makes possible a particularly high degree of calculability of results for the heads
of the organization and for those acting in relation to it (Weber 1968a: 223).
In a capitalist economy this calculability makes the technocratic administrative apparatus
a particularly suitable organisation of the exercise of public power. Its “superiority” in
this regard “lies in the role of technical knowledge” (ibid.), since “[blureaucratic
administration means fundamentally domination through knowledge” (ibid: 225). In
order to be technical, the knowledge needs to be of the rules governing certain
phenomena (say, the economy). Domination through technical knowledge 1s therefore,
i principle, rules-based; it 1s based on technical knowledge of the laws according to
which the economy works. The expert 1s thus akin to the engineer in the bridge-currency
analogy (see chapter 2). Acts of public authority thereby become transparent and those
who are expected to obey (financial market actors, citizens, governments) can with a
certain degree of confidence predict how the monetary authority will act in the future
and adjust their behaviour in the present accordingly (see ECB 2002b).. More
importantly, this 1s supposed to ensure that while the technocratic authority may act
discretionarily to fill the gaps left by the legal framework, it will not do so arbitrarily: the
logic of the technocratic form of domination itself ensures that even discretion 1s rules-
based and predictable (see Papademos 2004). As such, technocracy complements the
rule of law through correcting its inherent defects and filling out the blanks in the spirit

of the law itself.

The Telos of Technocracy and Its Grounding

While technocracy 1s not arbitrary but based on a certain systematic knowledge - a
knowledge that can, in principle at least, be checked by outsiders - this says little about
its objectives. A certain body or field of knowledge can be employed for varying and
potentially competing ends. Such ends cannot be internal to the knowledge or expertise

itself and like the rule of law technocracy requires an external impetus: “at the top of a

w This notion informs the economic rationality behind the general movement towards greater
transparency in central bank communications (see Krippner 2007) and the central bank’s
governmental technique of ‘forward guidance’ in the context of the Crisis (see McKay et al 2016; ECB

2017Db).
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bureaucratic organization, there is necessarily an element which is at least not purely
bureaucratic” (Weber 1968a: 222). It needs something outside itself, so to speak, as its
“ultimate source of authority” (ibid: 219). This impetus, however, 1s different from the
rule of law. Whereas the rule of law requires a positive formulation of the law n its
totality (or at least in its fundamentals), technocracy requires only an objective, a telos.
On the basis of this, it can, in principle, fill out the rest by itself. What grounds the
legiimacy of technocracy 1s its superior ability to achieve any given objective. As the
ECB (2002a: 46) has it, “the conduct of monetary policy and the performance of the
other tasks have been made subject to independent decision-making for a specific
purpose: the maintenance of price stability in the euro area.” The ECB, then, “can
derive ‘output legitimacy’ from the successful performance of the tasks entrusted to it.”
Furthermore:
an independent central bank, which successfully and consistently provides the ‘public
good’ of a stable and trusted currency, can earn the highest levels of public support,
obtain the confidence of the citizens and enjoy full legitimacy in spite of its intentional
distance from the normal political process (ibid.).
Conversely, reflecting the German central bankers’ notion of the importance of public
trust (discussed in chapter 2), researchers within the ECB have argued that if the central
bank fails in achieving its mandate, the public’s trust in and support for it 1s bound to
decline, making “it vulnerable to political pressure” (Ehrmann et al 2013: 782; Ehrmann
and Fratzscher 2011). In that sense, ‘output’ 1s the defining form of technocratic
legitimacy.

This, however, does not address the question of the source of the teleological
mmpetus. Here democracy enters the picture again and the ECB appeals, as discussed
above, to the “robust degree of democratic legitmacy” (Issing 2002: 32) that the ECB
derives from the “input legitimacy” (ECB 2002: 46a) of its “democratic narssance”
(Zalioh and Selmayr 2001: 49). What else, one might ask, can ground and found the
authority of the technocratic mstitution?

Weber’s discussion of bureaucracy reflects this notion and he even suggests that
bureaucracy and democracy are based on some of the same basic principles: equality
and the rejection of inherited (arbitrary) privilege. As such, Weber (1968a: 226) claimed,
“le]verywhere bureaucratization foreshadows mass democracy.” But the logic goes
further, Weber suggests. Understood as the ‘rule of the people,” modern democracy

mmplies delegation to bodies more specialised 1n the activity of ruling; “Mass democracy
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. unavoidably has to put paid professional labour in place of historically inherited
‘avocational” administration by notables” (Weber 1968b: 984). The “demos itself, in the
sense of a shapeless mass, never ‘governs’ large associations, but rather 1s governed”
(ibid: 985). Democracy, technocracy and the rule of law thereby appear to be perfect
companions in fostering a well-functioning polity; balancing political representation of
the will of the people with efficiency in achieving it as well as means for the ruled to
ensure that the rulers do not rule despotically.

The output legitimacy of technocratic domination, however, means that its
legitimacy can never be finally accomplished; its performance in terms of its zelos 1s
perpetually subject to evaluation, as noted in chapter 2. Technocratic legiimacy “cannot
be instituted by a simple procedure ... or by fixed rules ... [N]or can it be regarded as an
historical achievement. It 1s something that needs to be perpetually constructed and
validated” (Rosanvallon 2011: 95). It is, as such, in constant need of supplying proof of
its trustworthiness and “[e]lach intervention, each decision 1s tantamount to a
refoundation of the institution” (ibid: 96). In other words, the fact that technocracy’s
actions were 1n the general interest of the people yesterday does not mean that they are
s0 also tomorrow. This means that the technocratic institution must subject itself to the
people’s scrutiny, whether or not this 1s given mstitutional form.

In the context of the Eurozone Crisis, the question of public trust in the ECB
was problematised in ECB public discourses and research both on and within the ECB
(see Coeure 2012, 2013; Ehrmann et al 2013; Ehrmann and Fratzscher 2011; Gros and
Roth 2010; Fischer and Hahn 2008). A lack of public trust in the ECB made it attractive
and viable for political actors to challenge both the ECB’s independence, its objectives
and the monetary union as a whole, the argument claimed. Without the public’s trust,
i other words, monetary policy was in danger of becoming repoliticised at both the
foundational and governmental levels; whereby monetary policy would once again be
subjected to the ‘destabilising effects” of competing political opinions and convictions.
This problematisation of the question of public trust reflects the notion of the ‘organic’
relationship between the technocratic power and the political subject it governs (for). As
Zaliol and Selmayr (2001: 49) noted, “No public organization, even less a supranational
organization [such as the ECB] can fulfil its tasks properly without the general support
of the citizens from which, ultmately, it derives all its authorty.” While in the

Bundesbank context, this relationship was discussed mainly as providing a grounding
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for the central bank’s power vis-a-vis the government, it can potentially also provide other
political actors with a source of power aganst the central bank. This reflects that
democracy 1n relation to technocracy does not involve the demos in ruling or choosing
officials directly but in “the measure of influence which the demos, or better, which
social circles from its midst are able to exert upon the content and the direction of
administrative activities by the means of ‘public opmion’ (Weber 1968b: 985).

In the absence of electoral legitimacy, the question of public opinion becomes
an inescapable aspect of the democratic legiimacy of a form of domination that is
defined by its superior ability, even indispensability, in the achievement of certain
objectives (ibid: 991). It serves to ensure that bureaucratic domination does not, whether
i pursuit of technical excellence or group interests, detach itself too much from the
pursuit of the public interest. While the technical achievement of the public good might
be compromised by directly involving the “political ‘master’” - always “a dilettante facing
the expert” (ibid.) - 1 governmental activity, the technocratic authority cannot be

allowed unchecked reign without undermining its democratic claim to govern.

1Technocracy Against the Rule of Law and Democracy
The notion of a direct and organic link between the ECB and the demos presents a
distinct problem in the context of the Eurozone. Regardless of whether public opinion
supports the ECB or not, this notion poses a potential challenge to the notion of the
ECB being governed by the law of the founding contract. This is because it
conceptualises the foundational power of the people(s) as being not only present in
moments of constituent (law- and zelos-giving) politics but as ever-present in the
legiimation and authorisation of the exercise of governmental powers. However,
because no institution holds political authority over the ECB, the people cannot be made
formally present in relation to the ECB’s governmental activity through electoral
representation in a constituted body such as a legislature, as 1s the case for the Fed. Its
presence vis-a-vis the ECB must take the form of public opinion. In an abstraction of
the principle supporting the Bundesbank’s ability to resist government pressure, ‘the
people’ emerges, through public opinion, as the power that authorises (or not) the
central bank’s exercise of power.

The people 1s present in the activity of governming only as a ‘sleeping sovereign’:

a force that reigns but does not govern (see Tuck 2016; Agamben 2011). But the
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people’s foundational power is not exhausted in the formal process of the founding, law-
making moment but is envisioned as a source of continuous evaluation and renewal of
the technocratic tefos. The people 1s envisioned as an active but vague and elusive force
providing the technocratic institution an organic legitimacy as the subject in whose name
and for whose welfare the technocratic authority exercises power. Following the notion
of salus populi suprema lex esto, this technocratic obligation may demand even radical
departures from the strict letter of the law.

Technocracy’s challenge to the rule of law 1s thereby associated with the potential
legal illimitability of its exercise of powers in the name of the public interest; in the name
of the democratic imperative of goverming for the people, as it were. However,
technocracy and democracy are also at odds in important ways. As Weber (1968b: 991)
highlighted,

[wle must remember the fact ... that ‘democracy’ as such 1s opposed to the ‘rule’ of
bureaucracy, in spite and perhaps because of its unavoidable yet unintended
promotion of bureaucratization. Under certain conditions, democracy creates
palpable breaks in the bureaucratic pattern and impediments to bureaucratic
organization.
Thus, while the “power position of a fully developed bureaucracy 1s always great, under
normal conditions overtowering” (ibid.), democracy always entails the right to choose
the ‘wrrational’ against all expert advice. As the grounding authority of technocracy,
democracy can also always suspend entirely or radically transform technocratic
administration. This reflects that technocracy 1s a technology of governing given a certain
order of values. Democracy, on the other hand, 1s a means of arriving at such an order
and 1t can therefore always choose to mnstate a new order of values, thereby rendering
certain forms of technocratic expertise obsolete or irrelevant. Whereas the manifestation
of democracy as ‘irrationality’ challenges technocracy as such, democracy as the
grounding of values challenges only specific forms of technocratic rule, not the
technocratic principle of domination.

Technocracy, on the other hand, also poses a distinct challenge to the principle
of democratic self-determination. Most importantly, in governing according to its zelos,
technocratic government cannot accept what appear as arbitrary limitations on fulfilling
its objective in the most efficient manner possible. Technocracy thereby has an inbuilt
tendency to overflow the boundaries between the sphere of social life that it is mandated

to govern and spheres that 1t 1s not. If a neighbouring sphere 1s seen, in a purely technical
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sense, to be threatening or simply relevant for achieving its telos, the technocratic
authority will seek to intervene in it and to try to create the conditions necessary for the
realisation of its mandate.i; As such, spheres of social life not governed technocratically
are perpetually threatened by technocracy’s quest to fulfil its (democratic) mandate.
The problem of containing technocracy within specified bounds also has a
specific legal dimension. As noted above, technocracy promises to respond to the
problem of the mability of law to predict and provide a solution to all possible scenarios.
The law 1s, in principle, static between moments of law-making and in the event of
unforeseen circumstances, this may make a strict rehance on the rule of the letter of the
law dangerous to the legal order. In such situations, technocratic governmental authority
can give executive discretion a rules-based anchoring, supplying the defects of the law
without undermining it. Technocracy as a governmental logic, however, 1s dynamic
because its justification and legitimacy rests not only on the letter of the law but also on
its ability to deliver on its felos. If the letter of the law 1s considered an impediment to
this, the technocratic body might ‘supply the defect of the law’ not by filling its gaps but
by ignoring, changing or suspending it. It will do “whatever it takes” (Draghi 2012).
Draghi’s qualification “within our mandate” i1s ambiguous in this context because the
ECB’s mandate 1s both the general positive law framework governing its exercise of
power and the general telos of price stability. The question, then, 1s what the hierarchy
between the two should be. If the technocratic authority considers, in accordance with
its expertise, that the realisation of the zelos (price stability) demands the suspension of
the law (say, article 123 TFEU), the technocracy will, paradoxically, have compromised
1ts mandate while fulfilling it. The same 1s true 1f 1t sticks to a strict interpretation of the
law that undermines its tefos. The democratic impetus of the law and of the telos are, as
such, 1in a potentially irreducible conflict and the choice between them 1s iescapably
political. However, within the public law structure of the Eurozone, as opposed to the
US, there are no institutional mechanmsms for arriving at such a decision. This does not
mean that such a decision will not be made but simply that 1t will be arnved at, as

discussed 1n the next chapter, on the basis of ‘might’ rather that ‘right.”

i This is discussed in more detail in chapter 6, but the involvement of the ECB in the troika, its threats in
secret letters to governments, and its preoccupation with explaining what kind of fiscal policies
Member States should be pursuing in public discourses are examples of this.
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These contradictions within the mandate of the ECB, even 1if the mandate 1s
considered perfectly democratic, highlight the Iimits of addressing the problem of
politics in relation to monetary policy through the constitution of the central bank as a
sovereign representative. The problem of politics, as it were, does not disappear through

the mstitutional attempt to depoliticise it. It merely manifests itself in a different form.

The Rule of the Peoples

If there 1s a sequential relationship between the three governmental logics discussed n
this chapter, democracy 1s both logically and chronologically the principal. In the
contemporary European political imagiation, anything else would be unimaginable. All
political projects must in some way claim to be based on popular sovereignty and the
people’s right to influence and authorise the performance and organisation of
governmental activity. As discussed above, this 1s no less true of the ECB: democracy
entered at a foundational stage and constituted the law and the system of values and
norms that the technocratic authority of the ECB operates within and promotes.
Democracy 1s invoked as the foundational force grounding the authority and legiimacy
of the legal order and the technocratic telos. The law constituted in the founding
moment is thereby seen to express the democratic will of the peoples and the msulation
of the ECB from subsequent political contestation serves as a means of protecting and
promoting this expression in the most effective manner.

The notion of democracy contained 1n this conception sees it as a founding
expression of political will, a constituent power, but not a governing power. But 1s there
a space for democracy as a way of governing within the Eurozone? If so, what form does
it take? What 1s the relationship between the legal and technocratic elements of the
EMU’s organisation of the exercise of sovereign powers and democracy as way of
deciding and acting in concert? What, in other words, is left of and for democratic

politics in the EMU’s constitutional order?

1ying the Hands of Government i the Name of Democracy

When the ECB was created, little attention was devoted to the question of its democratic
legiimacy. Or rather, the question was posed 1n a manner that made it easy to address
without placing too onerous requirements on the future ECB. In 1990, for instance, Karl

Otto Pohl sought “to solve” the question of “the ‘democratic control’” of the ECB, which
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was “frequently raised, particularly by the French and the British.” According to Pohl,
this was not difficult because “an independent [ECB] would, in my opinion, be
concelvable before the completion of political union if the governments ... are prepared
to surrender the corresponding sovereignty.” There was “no need to wait for complete
political union, a European government and a parhament with real responsibilities”
because “[t]he system would have an adequately democratic legal base if it came about
by an agreement between democratic governments, if the agreement were ratified by
democratically elected parliaments and if the system were provided with a clearly defined
mandate ... As for the rest, the system would be measured by its success.” s

The democratic ‘input’ for the ECB could unproblematically be reduced to the
founding moment and its performance in terms of that democratic mandate would
constitute the source of its continued ‘output’ legitimacy. This, in turn, would be checked
through reporting to the other Furopean institutions, the EP i particular. The
conclusions reached in the Delors Report reflected this and stressed that the EMU
mstitutional framework “would have to promote efficient economic management,
properly embedded in the democratic process” (Delors Report 1989: 21). It made few
demands on the ECB in that process, however. In so far as the 1ssue was addressed at
all, the Report only outlined accountability requirements as “reporting ... in the form of
submission of an annual report by the ESCB to the European Parliament and the
European Council; moreover the Chairman of the ESCB could be invited to report to
these mstitutions” (ibid: 22). The problem of the ECB’s democratic legiimacy was thus
largely ignored or reduced to the question of accountability understood as “verifying that
the rules and principles laid down for the central bank are respected” (Bin1 Smaghi and
Gros 2000: 146).

In order for such accountability to function adequately, in turn, “the rules and
principles for central bank action can thus not be continuously changed by the
government according to specific and changeable mterests” (ibid.). This, then, entails
that “[a] central bank cannot be made fully independent if its objectives are not clearly
and precisely defined” and, further, “it cannot remain independent if it does not give a

public account of its actions” (ibid: 147). The ECB’s independence 1s legitimated by its

i Pohl, K.O., “Herr Pohl discusses the basic features of a European monetary order,” speech in Paris, 16
January 1990, HAEU, TPS-193, p. 5-6.
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giving account of rather than being held to account forits actions, which 1s, as a number
of scholars have noted, a rather weak form of democratic accountability (Buiter 1999;
Berman and McNamara 1999; de Haan and Egjffinger 2000; Kaltenthaler et al 2010;
Curtin 2017).10

The democratic accountability of the ECB follows from the conception of its
foundation of democratic legitimacy: it is based on the founding act that created the law
rather than the continuous expression of democratic will in and through political
mstitutions composed of elected representatives. Through the notion of accountability,
democracy re-enters the framework but only in a vague form without any express
powers. Its role 1s limited to checking whether the technocratic authority remains faithful
to the original expression of will. Even then, however, there are no institutional means
of sanctioning potential transgressions. The lack of democratic powers vis-a-vis the ECB
reflects the notion that law, not political authority, was supposed to constrain the ECB’s
governmental activities. It also reflects a specific conception of democracy and of
democratic representation in the activity of governing.

The dual constraint of the law discussed 1n the first section of this chapter entails
that democratic government 1s constrained by the democratically established law and
independence of the central bank. At the same time the democratically established
mdependent central bank 1s constrained by the democratically established law and, to a
lesser extent, the disciplining power associated with democratic accountability. While
mvolved 1n all aspects of the construct, however, democracy is reduced to the initial
sacrifice of political freedom concerning monetary policy. The order as a whole can, of
course, be reconstituted, whereby political freedom 1s reintroduced in a founding
moment, but within the constituted order political freedom 1s highly constrained.

A monetary order without political freedom 1s essentially what the notion of
central bank independence seeks to realise through the removal of the conduct of

monetary policy from politics. In the Eurozone in particular, where the depohiticisation

v What many contributions to the debate on the ECB’s accountability highlight (even those not critical,
see Issing 1999; Bini Smaghi and Gros 2001) 1s that the Treaty framework specifying how the ECB 1s
to be accountable leaves much discretion to the ECB as to how this 1s to be done. While the ECB
may have augmented its accountability practices vis-a-vis the EP relative to Treaty requirements, much
of this 1s unenforceable and subject to the discretion of the ECB. The ECB’s accountability practices
are thus largely a ‘gift’ from the ECB to the EP (and the European citizens). Whether it, like gifts,
entails a certain expectation of reciprocity and an expectation that the gift will not be turned against
the giver is an open question.
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of monetary policy 1s accompanied by the denationalisation of money, this produces a
monetary order akin to the gold standard: from the perspective of the individual
government monetary policy 1s an externally given constraint on economic policy.
Political freedom concerning economic policy at the Member State level 1s, in principle,
constrained by the original democratic decision and will of each of the Member State
peoples to subject themselves to the institutional structure. The justification for the
constraints on democracy as an active governmental force thus stems from a conceptual
separation between government and the popular will akin to that discussed 1n relation
to the Bundesbank: the people’s foundational will for price stability justifies the
constraint on the economic policymaking freedom of government as a necessary means
of promoting a popular will more foundational than that expressed in periodic elections.

The EMU structure thereby incorporates the traditional liberal suspicion of
government and presents its constraints on democratically elected government not as
limitations of democracy but as a means of realising a true democratic will that would
otherwise be compromised by partisan politics and self-serving political elites. While a
government might not be ‘evil,” this conception stresses that it cannot be trusted to
adequately constrain itself from acting ‘irrationally’ or, simply sub-optimally: government
m 7%#0 cannot, as discussed in chapter 3, commit government in 7%/ without
commitment devices such as central bank independence.

This 1s not necessarily a problem of democracy as such, since democracy can, in
accordance with the theory, tie its own hands (government) to the mast of time
consistency through measures such as central bank independence. The will of the
people can thereby be better realised through excepting certain policy issues from the
ordinary democratic process. Because there 1s a potentially antagonistic relationship
between electoral representation and the people’s foundational will, the latter may more
‘authentically’ be represented by independent institutions. One might, of course, object
that ‘really existing democracy’ works through elected representatives, whereby the
limitation on their powers becomes a limitation of democracy. This, however, would
miss the point. The ECB’s independence 1s not presented as a means of overcoming
the shortcomings of democracy but the “shortcomings of the parliamentary system.” It
1s seen as “a counterweight to the preponderance of parhamentary power in general”

(Christodoulou 2005:185).
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Informing the justification for central bank mdependence 1s a conception of
democracy as being separate from and somewhat trapped by the political process. The
problem 1s government and its partisanship, not democracy. As such, constraining the
political freedom of governments and parliaments need not entail an impoverishment

of democracy. It might, in fact, enrich it.

1Tyving the Hands of the People in the Name of Democracy

While government may be constrained by the EMU’s constitutional framework, then,
democracy is not necessarily constrained. The euro, however, constitutes not only a
constraint on the governmental capacity of mdividual governments but also on the
people’s ability to express political will. This constraint 1s not absolute; 1t does not, in
principle, affect the ultimate sovereign right of the people to determine the constitutional
ordering of its governmental apparatus. Through the mitial transfer of sovereign powers
to the ECB, however, the possibility of exercising this sovereign right 1s tempered by the
fear of the potentially catastrophic consequences associated with reversing it. This fear
1s central to the notion of the irreversibility of the euro. The question 1s whether it can
be understood as being democratic. Or, rather, what conception of democracy allows
for perceiving such a constraint on the people’s ability to express political will as being
democratically legitimate?

Even 1if a) the euro and the ECB are considered products of an act of the
constituent power of the peoples, b) are trusted mn public opinion, ¢) the ECB’s
accountability practices are considered to ‘work,” and d) the constraints on governments’
political freedom mn terms of economic policy are considered legitimate, it i1s not
immediately clear that this would make the governmental structure democratic. Positing
‘the people’ as the foundation for governmental power 1s not unique to the democratic
form of government, nor 1s the notion of the rulers having to retain the public’s trust or
govern for the population at large. In De Cive, for instance, Hobbes held that the imitial
assembly of the multitude erecting sovereign power 1s by definiion democratic. The
governmental order created by the founding assembly, however, needed not be. The
undemocratic governmental order may thereby be democratically founded. In
Machiavelli’s 7he Prince, similarly, the distinctly monarchical prince could never make
himself safe against a hostile people. If the people turned against the prince, the

principality would be lost but this did not make the prince’s politics democratic.
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Despite invoking the popular foundation of the legitimacy of political rule,
neither Hobbes nor Machiavelli were developing theories of popular participation in the
activity of governing. As Canovan (2005: 27) highlights, there 1s a long, and for many
years dominant, tradition of political thought which invokes ‘the people’ as the
foundational political subject, the “constituent sovereign,” without necessarily reserving
for the people an active role in government. This conception of the people’s sovereignty
1s very much in line with the notion of the ECB deriving its mandate from a ‘democratic
naissance’ n a sovereign decision by the European peoples. That the founding moment
1s said to be based on the sovereignty of the people(s) does not necessarily make the
constituted governmental form democratic. Monarchy can be justified in this way as can
the mixed constitution of the (old) republican tradition,» which incorporates elements
from the rule of the (common or poor) people (democracy), rule by the most qualified
(aristocracy), and rule by a supreme military commander (monarchy). The ECB might
therefore be non-democratic in its governmental form (technocracy being a modern
variant of aristocracy) even if it 1s accepted that it derves its ultimate authority from the
people(s) as political subject(s), it has the people’s trust, and it governs for the people.

If the ECB 1s a manifestation of techno-aristocracy, the question is whether
democracy exists elsewhere in the Eurozone’s constitution. The question of democracy,
i other words, becomes one of 1dentifying the active democratic element in a mixed
regime.

The 1dea of taking certain 1ssues out of democratic politics without thereby
undermining democracy as such 1s at the heart of the liberal theory of democracy. In
liberal thought, constitutionalism and constitutional protections of individual rights
constitute not so much a constraint on democracy as that which allows democracy to
flourish. Without protections of property rights, for instance, there can be no meaningful
democracy because the minority will always threaten to sabotage and revolt against
majority decisions that go against them. As Stephen Holmes (1995: 29-30) argues with
reference to James Maddison:

For a popular government to persist ... the mass of poorer citizens must keep the
confidence of the wealthy. Without the willing cooperation of the rich, no system as

inherently unstable as collective self-rule could possibly last. If property-holders

» Machiavell'’s Discorsi and Montesquieu’s The Spirit of the Laws are perhaps the best-known examples
from this tradition.
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believe that democratic procedures will lead to confiscatory policies, they will refuse
to go along. They will sabotage the workings of popular government, and they will use
their private wealth to resist collective decisions. The poor will counterattack. The
likely outcome is class warfare, social turmoil, and the general call for a dictator on
horseback.
Ultimately, then, the insistence on the pure democratic form (understood as majority
rule) ends up undermining itself. A (very) similarly logic. informs the notion of taking
monetary policy out of democratic politics. In the absence of institutional safeguards,
the democratic control of money risks, following the myth of the inflations, producing
the conditions for democracy’s own undoing. An independent central bank pursuing the
primacy of price stability thereby becomes a precondition for a stable democracy. The
de-democratisation of monetary policy 1s seen as fundamental condition for the
maintenance of the social norms conducive to the functioning of democracy. Without
it, democracy risks collapsing into chaos and/or authoritarian dictatorship.

The de-democratisation of monetary policy serves, in this view, to provide the
existential preconditions for a functioning democracy. Still, however, this does not
address the role of democracy as an active governmental force. That 1s, does the de-
democratisation of monetary policy make democratic politics more meaningful in the
spheres of governmental activity that are not de-democratised?

The Maastricht T'reaty stipulates that economic policy remains a Member State
responsibility. If democracy 1s to enter as an active governmental force it must be sought
here. The question, then, 1s how the de-politicisation of monetary policy (and the legal
constraints on fiscal policy) affects the democratic conduct of economic policy. The
bridge-currency analogy of Wilhelm Vocke (see chapter 2) implies that there are two
ways 1n which we can understand constraints on economic policymaking. We might, on
the one hand, see the stability of money as an a priors, legal-institutional constraint on
the political freedom of governments. This implies that certain courses of government
action will be ruled out from the outset because the central bank will refuse to sponsor
them. If the government’s policy 1s democratically mandated, this will constitute a

constraint and a limitation on what democracy can decide to do in terms of economic

» According to Ropke (1957: 19), “Erosion of property and erosion of money go together; in both cases,
that which 1s solid, stable, firmly held, assured and meant to last is replaced by that which is brittle,
precarious, fleeting, uncertain, and meant for the day.”
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policy. On the other hand, the democratically mandated government might ignore the
central bank’s warnings and take control of monetary policy in the name of
implementing a policy intended to improve public welfare (stmulate employment, for
mstance). While this may, according to the Bundesbank approach as well as the theory
of central bank independence, provide the illusion that economic policy 1is
democratically controlled, the workings of the ‘natural laws’ of the economy will
ultimately undermine its intended positive effects and may bring unintended destructive
effects that undermine democracy as such. Unconstrained democratic control of
economic policy 1s In any case an impossibility: it s either constrained by the institutional
structure at the outset or by the order of things n its effects.

What mstitutional and legal constraints do 1s to enforce the realisation of
constraints on the democratic decision-making process, thereby making democracy
more realistic in its demands on economic policy and focussing its energies on what it
can actually do in terms of economic policy. By dispensing with the illusion that you can
have your cake and eat it, it forces democracy to confront the ‘real’ choices between
competing values and distributional policies in a manner that reflects the ‘real’ priorities
of the people. Democratic government, in this conception, 1s made more ‘authentic’ by
the enforced realisation of the always already existing material constraints on economic
policy. For instance, once the power of the printing press - paradoxically, as Friedman
noted, both essentially impotent and fundamentally destructive - 1s removed from the
political realm, democracy faces economic reality as it 1s, not as it wishes it to be.
Consequently, the contemporary liberal democratic regime of ‘constrained democracy’
(Miiller 2011) of which central bank independence 1s part, 1s the legal-political form
given to the attempt to make the people realise the inherent constraints of democratic
politics. Ignoring such constraints comes at a price. They do not disappear in the
absence of the legal-institutional constraints. Their manifestation i1s merely postponed,
potentially with catastrophic consequences. In the Eurozone, then, the legal-institutional
separation of monetary and fiscal policy simply formalises the ‘real” mits of democratic
sovereignty that exist by virtue not of the law as such but by the (economic) order of
things. The right of sovereignty may be unlimited in principle, but its exercise cannot
but be conditioned, constrained and oriented by economic reality. The law and the

mstitutional depoliticisation of monetary policy does not create this state of affairs, it
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only makes it explicit and forces democratic politics to reckon with it in moments of

economic policy decision-making.

The Limits of Constrained Democracy

The discussion in the preceding subsections has focussed on the conception of
democracy that allows for conceiving of the general Furozone governmental order as
being somehow democratic. It has not, however, addressed the openings for democracy
that emerge from tensions between the rule of law and technocracy, on the one hand,
and how democracy eo ipso may create difficulties for a particular legal-institutional
order such as that of the Eurozone.

As discussed above, there 1s a potential contradiction between the rule of law
and technocracy: governing in the name of the te/os may demand the abrogation of the
letter of the law, and vice versa. Given that the two structuring conditions for
governmental activity derive from the same source of authority - the original decision of
the Member State peoples - the hierarchy between them cannot necessarily be settled a
priori. The question, then, 1s how such a conflict 1s to be resolved and by whom?

A contradiction between two facets of a foundational expression of political will
demands a political decision; a new act of sovereignty. In this regard, democracy offers
a procedure for deciding in a legitimate manner on suspending, altering or abolishing
either the letter or the te/os of the law (or both) 1n either the limited sense of the concrete
situation or i a more generally applicable sense. Democratic sovereignty can thus be
mvoked as judge n a conflict between the rule of law and technocracy that is irresoluble
within the legal-institutional order itself... Within unitary structures of sovereignty, this
decision can emerge from the ordinary political process, as for instance, was the case in
relation to the Fed’s controversial decision to bail out the insurance giant AIG during
the Financial Crisis. Within the Eurozone’s governmental structure, however, there are,
as discussed, no institutionalised means for making such a decision. This does not mean

that a decision 1s not made, but that 1t 1s made 1 a manner that leaves its legitimacy n

doubt.

» If a court of law makes such a decision it is not acting as a court but a political body and the validity of
its ruling will tend to depend on its political reception (see Schmitt 2015a; Ackerman 2000).
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The decision may not necessarily be undemocratic, but the problem of
establishing its democratic legiimacy becomes somewhat thorny. The problem 1s how
to make the people present in the evaluation of a political decision. This 1s not a problem
specific to the Eurozone, but it takes on a particular meaning in a governmental order
where the mstitutional expression of sovereignty 1s divided.

There 1s in the Furozone and the EU more broadly no political institution able
to mvoke a direct mandate from the people (as in the contemporary US) and there are
no provisions in the Treaties, which, as in Switzerland, allow for a mixed exercise of
constituent power by the people as a whole and the peoples of the Member States. The
EU has not, despite Habermas’ (2012) reconstructive efforts, formalised the possibility
of ‘a European people’ authorising fundamental changes to the basic meaning of the
constitutional order i their names as citizens of both the EU and their respective
Member States. The people as an active force must take a different form in relation to
the ECB and Eurozone governance in general.

In Consatutional Theory, Carl Schmitt (2008: 131) invoked acclamation as “the
direct expression of a people’s will.” However, he noted, “In modern, large states, the
acclamation ... has changed its external form. In these states, it expresses itself as ‘public
opinion.”” In terms of political effect, in other words, public opinion has taken on the
role of the public square. As noted, the ECB attributes considerable importance to
public opinion expressed as public trust (measured in Eurobarometer polls). The
importance of public trust follows from the logic of ‘output legitimacy’ as the defining
form of legitimacy for a technocratic institution but 1t also touches on the more difficult
question of establishing the legitimacy of legally questionable act: if the ECB i1s able to
demonstrate that it governs effectively for the people(s), thereby gaining the people(s)’s
trust, this constitutes a continuous justification for the ECB’s existence as an
independent technocratic body even though its acts transgress the original mandate.

This conception of the role of the people corresponds to Locke’s (1988: 427,
emphases 1n original; see also Canovan 2005: 15ff) notion that “ 7he People shall be
Judge; for who shall be Judge whether his Trustee or Deputy acts well, and according to
the Trust reposed in him, but he who deputes him and must, by having deputed him
have still a Power to discard him, when he fails in his Trust?” This conception 1s reflected
i the ECB’s description of its accountability, which, although not allowing the EP any

formal powers over the ECB, concedes to it a representative function and the power to
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“form a judgement on the ECB’s performance against its objectives” (ECB n.d.a., see
also Fraccarol et al 2018). This conception, then, entails that if the ECB has forfeited
the people’s trust through its actions, the people retains the ‘reserve’ power of naming
new rulers or recreating the regime (Locke 1988: 428).

The possibility of a negative judgement appears to introduce the possibility of
evaluating the democratic legitimacy of any political decision and as such, democracy
could potentially become an active force in deciding in the conflict between the letter
and telos of the law. At best, however, surveys of public trust provide a measure of
popular satisfaction but cannot provide explicit political authorisation. Even measured
popular distrust (as was the case in Eurobarometer surveys between November 2011
and November 2018.) 1s subject to the politics of interpretation and 1s difficult to employ
as either affirmation or rejection of particular acts or of the nstitution itself. Similarly,
the EP’s role as a political representative of the peoples depends on the peoples actually
seeing 1t in that way; which there, at present, 1s little evidence to suggest. Furthermore,
the corollary of the notion of public opimnion as acclamation 1s the fact “[t]hat no special
will 1s perceivably expressed simply signifies the enduring consent to the existing
constitution” (Schmitt 2008: 132). Thus, in the absence of an effective expression of
dissent, the ECB’s interpretation of its mandate must be considered legiimate. The
democratic legitimacy of the ECB, whether in normal or extraordinary circumstances,
rests on the people deciding through therr passivity. The absence of (successful) revolt
becomes a sign of consent (a variant of this argument 1s found in Genovese et al 2016).

This conception, of course, offers only a thin understanding of democracy as an
active force. It sees governmental acts as deriving their legiimacy from a “comfortably
unmobilised political climate” (Wallace and Smith 1995: 145). Its force in terms of
reorganising governmental practice, however, 1s potentially radical. As long as they do
not manifest their discontent effectively, the peoples can be understood to have decided
in favour of practices that depart from the letter of the law (this notion 1s discussed in
more detail in chapter 6). But if the absence of revolt is interpreted as implied consent,

this entails a radical departure from constrained democracy. Democracy becomes,

» Survey available at:

4 laccessed 7 May 2019].
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however absurdly, unlimited through its potentiality for authorising silently. Democracy

becomes an active authorising force, but only through its passivity.

Conclusion
When does the rule of law become so rigid that law prevents, rather than facilitates, the
realisation of social objectives? When does technocracy pass from being rule by
technical knowledge and established procedures in the general interest to becoming
mstead an unaccountable power exercised by unelected leaders for opaque purposes?
When 1s democracy so hollowed out that what remains 1s only an empty shell? While
this chapter has not addressed such questions directly, the discussion of the rule of law,
technocracy and democracy in this chapter highlights that despite complementarities,
supposed or real, there are important tensions and contradictions between the three
dimensions of the constitutional 1maginary and institutional construction of the
Eurozone. While it seeks the elimination of politics in the government of money
through law and technocracy, it cannot but reintroduce it through the tensions it creates.
The form in which politics re-emerges, then, becomes the crucial question.
Democratic legiimation by silence 1s a problematic notion and it reflects that
democratic politics as an active governmental force sits uneasily with a constitutional
structure based on the rule of law and technocratic authority. While democracy 1s
necessary as a foundational authority- and legitimacy-bestowing power, it is unwanted as
an active governing force. The contradictions between the rule of law and technocracy
discussed in this chapter nevertheless mean that the political and constitutional meaning
of the people cannot be exhausted in the constituent moment. However, if
representative institutions, such as the European Parliament, were empowered to
effectively sanction legally ambiguous ECB acts, they would be able to override the
expressed political will of the Member State peoples in the constituent moment. It would
become endowed with the creative power of democratic sovereignty. Several proposals
to this effect have emerged during the Eurocrisis (see chapter 7). What they share 1s that
they pomt beyond the current constitutional structure of the EMU as a political order
without a sovereign. Overcoming the contradictions inherent in the Eurozone’s
constitutional order may, i other words, both challenge the existing constitutional
mmaginary and demand a reconfiguration of the political relationship between the

peoples, Member States and the Union. The manifestations of such contradictions as
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well as the question of how they point beyond the existing constitutional structure, are

the subjects of the next two chapters.
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Chapter 6
The Emergency Politics of the ECB

Introduction

Sovereign representation, whether partial or absolute, embodies a promise to honour
the original contract. This, in turn, entails that the sovereign representative must act on
its own Interpretation of this promise. The ECB did this with its emergency politics
during the Eurozone Crisis. In doing so, it played an extraordinary role in managing the
Crisis and 1s often credited with having ‘saved the euro’; in particular through
unconventional monetary policies such as the Outright Monetary Transactions (OMT)
and Quantitative Easing (QE) programmes (launched respectively in 2012 and 2015).
In addition to these measures, the ECB was mvolved in a number of unconventional
uses of conventional monetary policies (e.g., negative interest rates and loosening
collateral requirements); it played a crucial role in formulating economic policy
conditionality in the Troika and the European Stability Mechanism (ESM) along with
the Commission and the IMF; it has overtly and covertly threatened Member State
governments (e.g., in ‘secret letters’ to heads of governments); and 1t played a highly
controversial role in the Greek crisis of 2015. As a result of its activities during the Crisis,
furthermore, the size of its balance sheet, a rough indication of its involvement in the
Eurozone economy, more than tripled between 2007 and 2018.: In short, the ECB’s
emergency politics during the Crisis was both qualitatively and quantitatively extensive.
The question, then, 1s: why did the ECB become such an important actor during
the Crisis? How does this role relate to its constitutional authority and independence?
One aspect of the answer to these questions 1s derived from the nature of its
governmental activity and of the crisis itself: the ECB, like other central banks, played a
crucial role mn the Crisis because 1t was a crisis of money, banking and finance. The
ECB’s technocratic expertise within this sphere of policymaking made it, supposedly,

well-placed to 1dentify relevant policy measures. This aspect of the ECB role in the crisis,

i See https://www.ech.europa.eu/pub/annual/balance/html/index.en.html [accessed 9 December 2019].
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however, does not differentiate it from other major central banks. During the Great
Recession, central banking became ‘the only game in town’ across the world (see, e.g.,
Bini Smaghi 2014; El-Erian 2016). In the Eurozone, this situation may have raised
concerns about adequate political oversight and democratic accountability that other
central banks did not face to the same extent. This aspect of the ECB’s role in the Crisis,
however, does not fundamentally challenge the constitutional construction of the EMU
as outlined mn chapters 4 and 5. If there was a problem of democratic legitmacy
associated with the ECB’s unconventional uses of conventional monetary policies - its
‘ordinary’ emergency policies, so to speak - it was the product of an already existing
democratic deficit n the EMU’s institutional structure. As such, it does not raise
additional problems in terms of the constitutional position of the ECB.

The ECB’s emergency politics, however, went beyond this. In addressing the
Crisis, the ECB took on the role of a ‘constitutional guardian.” What it protected,
however, was not the letter of the constitution (the Treaties) but the very existence of the
Eurozone. It acted, in other words, not only in the name of price stability, but in the
name of the general political stability of the Eurozone, its governmental order and
governing ideology.

Constitutional guardianship entails, by definition, a conservative element: the
constitutional order 1s to be protected. The question 1s how the constitution is
understood. The potential conflict between the written law of the constitution and its
telos (discussed in chapter 5) means that there may be an inherent ambiguity as to what
the ‘essence’ of the constitution 1s. Constitutional guardianship therefore entails a
decision not only on safeguarding the constitution but also its meaning. This means that
the conservation of the constitution may demand its transformation in some important
respect; conservation through transformation, as it were. This 1s precisely what the
ECB’s constitutional guardianship entailed.

The ECB’s actions to preserve the euro follow logically from its position as a
sovereign representative of the peoples of the Eurozone. The euro is based on the
expression of political will for the euro. Representing the will of the European peoples
therefore entails the obligation of protecting the product of this will. The expression of
the will of the peoples in the Treaties, however, 1s not confined to the existence of the
euro but includes, as highlighted in chapter 5, a number of other obligations. Some of

these may be 1n conflict with the technocratic interpretation of the necessities associated
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with preserving the euro in an existential crisis. As a result, the ECB may confront the
choice between honouring two equally valid but competing obligations, both stemming
from the same original expression of political will. The existential crisis forces a
decision..

This chapter discusses two significant manifestations of emergency politics by
the ECB and how they relate to the contradictions inherent in the ECB’s foundation of
authority: the ECB’s OMT decision and its involvement in the Greek crisis. These two
mstances of ECB emergency politics highlight the contradictions between the rule of
law, technocracy and democracy. At the same time they highlight how these
contradictions reintroduced the problem of politics in relation to the monetary order in
a double sense: with respect to efforts at reforming the Eurozone’s governmental
framework, and with respect to the relationship between democracy at the Member State
level and the governmental necessities of the euro. Before turning to how the ECB’s
actions 1n the two cases challenged the existing constitutional order and reopened the
problem of politics (discussed in more detail in chapter 7), the first section outlines in
conceptual terms the particular form of emergency politics that the ECB engaged 1n,
namely constitutional guardianship.

In the original EMU construction, as highlighted in chapter 5, rules and
mstitutions were supposed to be mutually reinforcing. Government in accordance with
technocratic knowledge was to fill the inevitable gaps in the rules, but the general telos
of the constitutional construction as a whole was supposed to be reinforced, not
threatened by, a set of rules and prohibitions. During the Crisis, however, emphasis was
systematically skewed towards an ‘institutional approach’ to Eurozone governance in
jJustificatory discourses. With this shift of emphasis, the importance of rules was
downplayed n favour of technocratic discretion. This challenges a central tenet of the

Eurozone’s constitutional order, namely the law as a protection not only of the ECB’s

» ‘Existential crisis’ 1s not an objective description of a set of events (see White 2015, forthcoming). When
it comes to socio-economic phenomena, a crisis 1s to a large extent a matter of perspective and for
some it will appear more critical than for others. Naming something an ‘existential crisis’ s,
accordingly, to be understood as a way of painting a situation as requiring and justifying extraordinary
actions by a certain (set of) actor(s). Schmitt (2005) famously defined sovereignty precisely in relation
to the ability to ‘decide on the exception,’ since the ability to do so effectively entails the privilege of
defining what the norm is. According to Schmitt, then, the relevance of emergency political action 1s
not limited to the exceptional moment: it defines both the nature of sovereign authority in the political
community as well as its basic norms and values.
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independence from politics, but also as a protection of society against the arbitrary
exercise of powers by the ECB. The turn to mstitutional discretion at the same time
raises the stakes of democratic accountability and control of the ECB. But the question
1s whether democratic accountability and control can be strengthened meaningfully

without threatening the continued existences of the peoples as separate political subjects.

Constitutional Guardianship and the ECB

At the height of the Eurozone Crisis in 2012, yields on Eurozone Member States’
government debt were diverging to the extent that the continued existence of the euro
was perceived to be in jeopardy. Extant extraordinary measures by Union institutions
and Member States had not done enough to assuage market fears and the ECB’s use of
both conventional and unconventional monetary measures had had only modest effects
(see Mody and Nedeljkovic 2018). The Eurozone was in an ‘existential crisis” and while
the Eurozone’s political leaders appeared “manifestly incapable of mastering events,
something had to be done ... That something was a forceful intervention by ECB
President Mario Draghi” (Baldwin et al 2015: 11).

The symbolic significance of Draghi’s (2012) promise to do “whatever it takes to
preserve the euro” can hardly be exaggerated. By announcing that decisive action would
be taken - that decisive action being the OMT programme - Draghi was widely
understood to have saved the euro and the continued existence and integrity of the
Eurozone. A 2015 report by sixteen prominent European economusts reflected the
general consensus when it hailed Draghi’s promise as the turning point in the crisis. It
switched “markets from the ‘doom 1is inevitable’ expectations back to the old ‘we will get
through this thing” expectations” (Baldwin et al 2015: 11). While it did not solve the
Crists, it provided an indication that the euro’s collapse would be averted. It indicated,
i Draghi’s (Draghi and Constancio 2012a) words, that “a fully effective backstop to
avold destructive scenarios” would be implemented. It would bring about the calm
necessary for other crisis measures to be put to work. To Jiirgen Habermas (2015) this
meant that all European citizens owe Draghi “a debt of gratitude for uttering a single
sentence that saved them from the disastrous consequences of the threat of an
immediate collapse of their currency.”

The ECB, in other words, 1s widely considered to have acted as the guardian of

the currency. But its Hiiter der Wihrungrole differed somewhat from that associated
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with the Bundesbank in the German context. Whereas the Bundesbank’s ‘ Hiiterschaf?
consisted 1n its ordinary vigilance against the demands of government and others in the
eternal fight against inflation, the ECB’s guardianship was extraordinary; it was an
emergency political guardianship. The Bundesbank’s guardianship of the currency,
furthermore, was a product of its ability to maintain price stability. In the context of the
Eurozone Crisis, this order was reversed: the currency had to be saved first if the
mandate of price stability was to remain meaningful in the future. It was not price stability
but the very preservation of the currency that was the primary objective of central bank
mtervention.

Despite these differences, there 1s nevertheless, at least at a symbolic level, a
connection between the Bundesbank’s Hiiterschaft and the ECB’s role in the Eurozone
Crisis. Through the mythical hink between price stability and general political stability,
the Bundesbank presented itself as a general guardian of the post-war German
(economic) constitutional order; on a par with the Bundesverfassungsgericht (BverfG),
one might add. In saving the euro, the ECB performs a similar function by averting the
‘catastrophic consequences’ of the euro’s collapse. But whereas this role was a product
of the mythical construction of the Bundesbank’s authority, the ECB’s role as the
guardian of the constitution 1s more explicit: without the euro, a fundamental
constitutional link between the peoples and states of the Eurozone disappears. Without
the euro, the common sovereign representation of the peoples of Furope in the
mstitution of the ECB breaks down. Along with it, a whole series of constitutional
constraints that are derived from this basic constitutional construction would collapse.
The transnational constitutionalisation of central bank independence as a solution to the
problem politics in relation to money that the euro entails would evaporate.

Whether the ECB’s actions during the Crisis - including its announcement of
the OMT programme and imvolvement in the Greek crisis - preserved or transformed
its constitutional mandate and with it the Eurozone’s constitution, 1s a point of significant
controversy. Perhaps more than anything, this controversy highlights a crucial dimension
or difficulty of constitutional guardianship: it may not so much protect the constitution
as define its essence. But in defining its essence, it may transform central aspects of the
existing constitution if considered necessary for the protection or realisation of this
essence. As such, Schmitt argued, the question of the guardian of the constitution 1s

mescapably political. While a question of the highest political importance, Schmutt

181



Emergency Politics

considered constitutional guardianship to be best performed by an office beyond the
control of the traditional political authorities of government and parliament. Like the
mdependent central bank according to its theory, the guardian needed to be beyond the
ordinary squabble of politics with its intrigues, power struggles and horse trading. It
“fundamental proposition [was| ‘independence’ (Schmitt 2015b: 162).s

The guardian’s independence, mn turn, needed to be based on its ability to
“connect itself immediately with [the] unified will of the ... people and to act, on that
basis, as the guardian and preserver of the consatutional unity and wholeness of the ...
people” (ibid: 173, emphasis added). The guardian must, in other words, be an organic
representative of the people and its task 1s above all the protection of the continued unity
of that people.

The Schmittian notion of the guardian of the constitution highlights that the
existential crisis demands decisions and actions that are inherently political because they
mvolve the decision on the essence of the constitution as well as on the means necessary
to defend it. Regardless of what institution makes such decisions, it will act as a political
power. It settles a question of legal ambiguity and/or fundamental disagreement over the
meaning of a constitutional norm, thereby producing new law by redefining the meaning
of clauses or redefining the hierarchy of norms. The organ that puts “the disputed
content of a statute beyond doubt ... acts as a legislator. And if it puts beyond doubt the

ambiguous content of a constitutional statute 1t acts as a constitutional legislator” (Schmutt

2015a: 117).

s In this respect, Schmitt’s conception of the constitutional guardian resembles his conception of the
dictator, who must also be “independent of the influence of any other institution” and “able to 1ssue
orders and to execute them immediately” (Schmitt 2014: 4). The evaluation of such actions, in turn,
can only be “related to the question whether the means, in a very technical sense, are appropriate or
not - that is, whether they have achieved their goal.” Thus, under dictatorship, “only the goal governs”
and 1t 1s “freed from restrictions imposed by the law and is only determined by the need to create a
concrete situation” (Schmitt 2014: 8).

' To Schmitt, the question of constitutional guardianship could not be a purely legal question. Even if such
a question were settled by a court, the decision would not be legal but political. For Schmitt, the narrow
and formal evaluation of the legality of a particular act was largely irrelevant for the question of
constitutional guardianship: the “[flormalist constitutional law [of Kelsen] stops where the real
problem begins” (Schmitt 2015a: 112). The relevant question concerned, rather, conflicts in which
“the case 1s unclear and doubtful, be it for reasons of fact, or be it by virtue of the necessary
incompleteness and vagueness of every written constitution” (ibid: 101). In such cases, 1.c., when the
constitutional principle in question is subject to legitimate contestation and differing interpretations or
if constitutional provisions are contradictory, “the question is not a ‘purely legal question’ and the
decision of the court is something other than a judge’s decision” (ibid.). “[T]he judge will find himself
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The inescapable ambiguity of the legal order demands, according to Schmitt
(ibid: 118), political authority for the “authoritative removal of doubt” concerning
competing interpretations of the law or measures necessary to protect it. Political
authority 1s thus needed to fill legal gaps, iron out constitutional kinks, and extend the
application of the constitution to situations unfamiliar to or unpredicted by the law. This
reflects that while the constitution takes legal form, this 1s only its language. Form should
not blind to essence and in essence the constitution 1s “a political entity” and must find
“a genuinely political guardian” (Schmitt 2015¢: 226). To Schmitt, then, the political task
of guarding the constitution belongs to the highest representative of the political
community, the office that represents its political unity.:

The open-endedness of Schmitt’s conception of the guardian of the constitution
was unacceptable to Kelsen, as was the notion of the essence of the constitution being
defined in the emergency situation. According to Kelsen, all political acts, even
emergency degrees, are legal acts and there is nothing ‘outside’ the constitution. The
relevant question 1s only of determining the relative position of a concrete act in relation
to the constitution and “Guarantees of the constitution are therefore ... nothing but
means for the prevention of unconstitutional [legal acts]” (Kelsen 2015a: 30). A political
act, whether executive or legislative, can, in turn, be unconstitutional 1if it 1s enacted
without due regard to constitutional procedure and/or if it violates the fundamental
norms specified in the constitution. But while norms may be threatened in an emergency
situation, they are independent of it, not defined by it. It 1s, rather, the existing norms
that determine whether emergency decrees are legal: they must conform to the law of
the constitution and are therefore subject to legal evaluation (see also Kennedy 2011:

287). If this were not the case, they would simply be illegiimate usurpations of power.

in a position to take political measures or to prevent them, and to become politically active in a way
that will make him a powerful political factor” (ibid: 102).

5 While the Weimar Constitution made the emergency political power of the President explicit, the
important issue 1s not whether the power is legally enshrined but rather that the constitution needs
unified political authority in order to address fundamental existential threats. The need for this form
of unity in the face of “the economic and financial state of exception” (Schmitt 2015b: 150, emphasis
added) 1s greatest in pluralistic political systems, 1.€., political systems based on a plurality of competing
political forces with none able “to establish itself as the decisive factor in the formation of the will of
the state.” That 1s, unified guardianship of the constitution is primarily necessary in a situation in which
a plurality of powers prevents decisive and unified action in the state of exception, whether due to
procedural obstacles or internal disagreement. The ordinary political system itself can thereby turn a
difficult situation into an existential threat to the constitutional order. As such, a dictatorial office (in
the technical sense of the term) is necessary, according to Schmitt.
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Kelsen’s conception of the constitution as a comprehensive legal order regulating
all political acts entails that guardianship of the constitution “must not be conferred upon
one of the organs whose acts are to be subjected to control” (Kelsen 2015b: 175). The
guardian of the constitution must, in other words, not be in the hands of legislative or
executive powers but located in a specialised organ dedicated to deciding “on the legality
of all acts immediate to the constitution” (Kelsen 2015a: 51). That 1s, the constitution
can only be protected by vesting the power of constitutional guardianship in the hands

of an independent constitutional court in the form of judicial review.

The OMT and the Ambiguity of the Law

The conflict between Schmitt’s and Kelsen’s visions of constitutional guardianship
manifested itself with particular force in the constitutional complaint against the OMT
programme in the Gauweller case at the German Constitutional Court (BverfG) and,
through referral, the European Court of Justice (ECJ). However, evaluating whether the
OMT programme was legal or not, and whether the ECJ was right or wrong to confirm
its legality, 1s not my purpose here. Such an exercise would to a significant extent miss
the point of the OMT controversy. What the controversy revealed was a tension
between the letter of EMU law and its te/os. In the existential crisis, the ECB’s mandate
itself turned out to be ambiguous because it demanded fidelity both to the letter of the
law and to the peoples’ expressed constituent will for the euro. In so far as the former
fidelity principle constituted a threat to the latter, the EXCB was forced to make a decision.
This decision, in turn, could only be political as it concerned the very meaning and
hierarchy of constitutional norms. The emergency situation thereby reopened the
problem of politics in relation to the monetary order, and the wider economic
governmental order associated with 1t, in a foundational sense. The constitutional
dispute nevertheless highlights a number of the contentious issues associated with the
OMT programme and can serve as a fruitful avenue into understanding the emergency

political nature of the measure.

The ECB’s Usurpation of Powers
The BverfG considers itself as, and was created with inspiration from, the Kelsenian
conception of the guardian of the constitution (see e.g., Stone Sweet 2002; Collings

2015). In the Gauweiler case, this was clear in its approach to the OMT programme (see
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Borger 2019). By announcing it, the BverfG worried that the ECB had (in the manner
of the Schmittian guardian) redefined the meaning of some of the core norms of the
EMU constitution. If that were the case, the ECB would have violated the German
constitution and the continued sovereignty of the German people because it had
exercised powers not delegated to 1t and/or abrogated norms established through the
original expression of sovereign will in the law of the Treaties. The OMT programme,
the claimants argued and the BverfG appeared to agree, amounted to a “structurally
significant transgression” of the ECB’s mandate and as such it might constitute “a
unilateral usurpation of powers” (BverfG 2014: 3 (b)). By introducing a ‘fully effective
backstop’ in the sovereign bonds market, the ECB had effectively become a lender of
last resort to the Member State governments, thus flouting one of the fundamental
norms of the EMU constitution, namely the no monetary financing clause of art. 123
TFEU. In doing so, furthermore, it had violated the constitutionally established
procedure for altering the constitutional order. The ECB, in other words, had acted
unconstitutionally and violated the division of competences between the Member States
and the Union by extending its own competences and suspending the EMU’s
foundational legal framework.

The OMT programme worked through a guarantee that the ECB would step in
to buy potentially unlimited amounts of sovereign bonds of certain Member States in
secondary markets. The bonds in question were those of Member States who had signed
up to a bailout programme under the European Financial Stability Facility (EFSF) or
ESM and whose bond yields had soared as a consequence of the Crisis (ECB 2012).
The ECB thereby attached conditionality requirements to the programme but so long
as a Member State showed a willingness to abide by the programmes, the ECB would
ensure that the market for the bonds in question would not dry up. The ECB thereby
became a “debt buyer-of-last-resort” (Baldwin et al 2015: 11) or, simply, a lender of last
resort to the Member States of the Eurozone (De Grauwe 2013).

The ECB did not promise to buy the bonds directly from the Member States in
question (i.e., on the primary market). This would have been in blatant violation of the
no-monetary-financing clause (art. 123 TFEU). Despite never actually being activated,
the OMT programme nevertheless affected the workings of the primary market of
government bonds through its influence on nvestors’ expectations. Its very inclusion in

the arsenal of monetary policy weapons was enough to assuage market fears. The ECB
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thereby employed its powers to intervene i government bonds markets and affect the
market price of sovereign debt. Its promise to employ public power to provide a fully
effective last resort backstop rendered the bonds m question a markedly less risky
proposition for mvestors and it precipitated a fall in yields and ensured a functioning

market for the bonds in question.

Suspending Market Discipline
One of the crucial 1ssues in the Gauweller case was whether the ECB had a right to
mterfere i and suspend the market’s free pricing of Eurozone government debt in this
way. The claimants’ argument in this regard rested on a traditional, albeit somewhat
dogmatic, understanding of the EMU constitution. According to this perspective, one of
the crucial aspects of the EMU was its legal reinforcement of market discipline on
Member State economic policies. Within such a (ordo/neoliberal) disciplinary regime,
the market 1s seen as providing a mechanism for evaluating most effectively and
authentically the true value and risk-profile of any given (financial) product or activity.
When the market price concerns government debt, the market evaluation concerns the
general orientation of government policy and the underlying structural position of the
economy in question (competitiveness, default risk, growth potential, etc.). In short, the
evaluation concerns the general ‘soundness’ of a government’s budgetary position and
economic policies. A government that ignores the market’s evaluation risks losing
credibility, its ability to finance itself, as well as its ability to retain and attract economic
activity and investment. The legal framework of the EMU, including constraints on the
ECB’s powers such as the no monetary financing clause, then, was supposed to signal to
markets as well as Member State governments that there were no alternatives to market
discipline: governments would not be able to escape market discipline through implicit
guarantees associated with euro-membership.

Market discipline 1s central to the process of European market integration in
general and the governmental order of the EMU. As a 2007 ECB working paper argues:

financial integration ... 1s instrumental for financial markets to provide an accurate
assessment of the risk-return profile of government bonds. Accurate asset pricing
implies that governments pursuing unsound fiscal policies will be forced to ofter higher
yields to attract risk-averse investors, in order to compensate them for the higher
default risk. Via this channel, progress in financial integration will ultimately reinforce
any market-driven disciplinary effect (Magnanelli and Wolswijk 2007: 7, emphasis

added).
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Under perfect market discipline, government policy 1s governed by the impersonal and
‘objective’ mechanism of the market because “[glovernments have to take into account
these [potentially] higher financing costs when planning their fiscal policies. Ceteris
paribus, market discipline provides a deterrent against unsound fiscal policies, and thus
supports fiscal discipline” (ibid: 10).. Employing public power to interfere with such
market pricing can therefore only lead to distortions, inefficiencies and moral hazard.
In order for market discipline to function adequately certain constraints on the
exercise of public authority need to be in place to prevent interventions in the market
pricing of public debt in accordance with political priorities. In the EMU, this 1s reflected
i the fiscal rules of the Stability and Growth Pact (SGP), which, in line with the
ordoliberal notion of the economic constitution, are part of the legal framework
mtended to help realise the competitive free market order. The same 1s true of legal
prohibitions such as the no bailout-clause (art. 125 TFEU) and the no monetary
financing-clause (art. 123 TFEU). These serve not only to prohibit the practices in
question, but also to shape expectations of market actors by conveying the message that
governments failing to correct unsound fiscal practices will not be saved the Union or
the other Member States. For market discipline to function, the Member States have to
remain fully and individually responsible for their fiscal positions. They must, in other
words, retain sovereign powers within this sphere. Surveillance and punishment
procedures such as the Excessive Deficit Procedure (EDP) signal to markets that the
community 1s serious about individual responsibility, thus encouraging markets to
evaluate government debt individually rather than on the basis of an assumption of
solidarity, which would 1n any case, according to this perspective, only be able to provide

temporary relief.;

« The question of market discipline in relation to fiscal soundness was explicitly addressed in debates
within the Delors Committee. See, for instance, Baer, G. “Economic Union: implications of a
monetary union,” HAEU, TPS-184; Committee for the Study of Economic and Monetary Union
(CSEMU), “II. How to define the final stage of economic and monetary union,” p. 2, 31 January 1989,
draft of chapter 2 of Delors Report, HAEU, TPS-196; Lamfalussy, A. “The need for co-ordination of
fiscal policies in a European Economic and Monetary Union,” 31 January 1989. HAEU, TPS-196;
Borio, C.E.V. “Macro-co-ordination of fiscal policies in an economic and monetary union in Europe,”
appendix II, p. 13, 1 February 1989. HAEU, TPS-196.

» The normative basis of this economic constitution rests on the attempt to avoid ‘moral hazard,” or ‘the
overexploitation of the commons’ of a shared currency. At the same time, it reflects the notion of
making democratic politics more authentic through, for instance, the removal of access to the ‘Siren
song’ of the printing press, whereby budget policy would be constrained by the requirement of being
fully financed. This, in turn, would have the effect of forcing the state’s politics to become ‘reasonable’
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Whether or not market discipline reinforced by rules functioned according to
theory 1n the years preceding the Eurozone Crisis 1s to a certain extent irrelevant. What
1s clear 1s that the market’s pricing of Eurozone government bonds generally converged
in the years leading up to and following the euro’s introduction. With the onset of the
Eurozone Crisis in 2009-10, however, this changed and yield spreads on Eurozone
government bonds increased to the poimnt where the solvency of certain Member States
was threatened by the increased refinancing costs that this entailed. The ‘truth’ that the
market spoke was, in other words, that the fiscal position of certain Member States
(Greece, Ireland, Italy, Portugal and Spain in particular) rendered them on the brink of
bankruptcy and, in so far as a redenomination risk was factored into the higher yields,
exit from the euro. However, from the perspective of preserving the integrity of the euro,
this ‘truth’ was unbearable. Remaining true to the letter and spirit of the original EMU
legal framework was seen as a threat to the very existence of the EMU. In order to
safeguard the euro, the ECB had to step in to suspend the market pricing of government
debt by promising to act as a lender of last resort with the OMT programme and, later,
with the public sector dimension of the QFE programme.

The ECB justified its right to act as the lender of last resort to governments by
mtroducing a new approach to governing. Or, rather, the ECB emphasised the
technocratic dimension of its mandate in order to justify this role. This was clear already
i Draght’s (2012) ‘whatever it takes’-speech. Here Draghi underlined that the problem
was the “premia that are being charged on sovereign states borrowings,” 1.e., the market’s
pricing of government debt. While such prices might, he concedes, be justified on the
basis of economic fundamentals (the regime of market discipline assumes that they are),
Draghi claims that they are not. In terms of economic fundamentals, he argues, “the

euro area has done either like or better than US or Japan.” And even in the exposed

and ‘economical’ by forcing it, like the household, to ‘live within its means’: spending would have to
be financed exclusively through taxes and borrowing on market terms. There would be no lender of
last resort when market liquidity dried up. The legal framework was thereby intended to reinforce the
discipline of the market. This conception of what the EMU’s fiscal framework does still resonates in
EU policy-circles. As Commissioner Valdis Dombrovskis put it in the context of the conflict between
the Commission and the Italian government over the proposed Italian budget in late 2018: “Breaking
rules can be tempting on a first look. It can provide the illusion of breaking free ... But, at some point,
the debt weights [sic] too heavy and you end up having no freedom at all” (7The Guardian 2018, 23
October). As such, the Commission’s tough stance on the budget should not be seen as an act of
hostility but of help; the Commission is only seeking to prevent what would otherwise be inevitable.
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Member States, “progress in undertaking deficit control, structural reforms (sic) has
been remarkable.” In other words, the increasing yield spreads are, in the ECB’s
analysis, unfounded. The market’s evaluation of the general economic policy position
of the Member States was not reflecting an underlying truth. What was at stake, rather,
was a misperception of the “risk of convertibility” - 1.e. the market’s evaluation of the
potential reversibility of the euro. But since “the euro is irreversible,” this convertibility-
premium is a mistake of the market in need of correcting.s

What Draghi did with the ‘whatever it takes’-promise was to substitute the
market’s evaluation of the economic situation of the Member States with the ECB’s own
evaluation of their progress as the basis for governmental action. Through this
substitution of market evaluation with a technocratic evaluation, the OMT 1s presented
as a technical matter intended merely to correct a market misperception that hampers,
mn a purely technical sense, the smooth functioning of “monetary policy transmission
and the singleness of the monetary policy [of the ECB]” (ECB 2012).

The ECB’s shift to a technocratic evaluation of the sustaiability of government
debts was addressed in the Gauwerler case (and again in the Weiss case concerning the
ECB’s QE programme). The claimants and the BverfG challenged the ECB’s right to
mterfere with the “price formation [Preisbildung] on the market.” In its preliminary

reference, the BverfG thus argued that

s Draghi presents the OMT programme as one ‘leg’ of the general Eurozone Crisis response (Draghi and
Constancio 2012a). The other ‘leg’ is composed of the economic policies of the Member States. This
mtroduces an important contradiction. One the one hand the risk premia are based on “unfounded
fears” (Draghit 2012; Draghi and Constincio 2012a). On the other hand, in the August press
conference, Draghi (Draghi and Constancio 2012b) claimed that “in order to create the fundamental
conditions for such risk premia to disappear, policy-makers in the euro area need to push ahead with
fiscal consolidation, structural reform and European institution-building.” The risk premia are thus,
paradoxically, artificial and irrational to the extent that the threaten the survival of the euro but real
and rational to the extent that they demand structural reforms and austerity in the Member States in
question.

o This 1s not to say that the ECB has entirely abandoned references to market discipline and EMU rules.
The ECB, for instance, imsists, somewhat contradictorily, that neither the OMT nor the QE
programme 1s intended to suspend the market formation of prices. Article 4(1) of its Decision
2015/774 on the QL programme, for instance, explicitly states that “T'o permit the formation of a
market price for eligible securities, no purchases shall be permitted in a newly issued or tapped
security.” When pressed on the length of the so-called ‘blackout period,” the ECB noted “that the
length of the period 1s measured in days rather than weeks” (ECJ Judgement of 11 December 2018
(C-493/17) in Weiss: 115).

w BverfG, Order of the Second Senate of 14 January 2014 (preliminary reference) - 2 BvR 2728/13 - in
Gauwiler v Deutscher Bundestag: 87 (cc), also 90, 92.
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Spreads always only result from the market participants’ expectations and are,
regardless of their rationality, essential for market-based pricing. To single out and
neutralise supposedly identifiable individual causes would be tantamount to an
arbitrary interference with market activity.
The ECJ’s response to this challenge 1s notable mn that it does not defend the
OMT programme as being unrelated to the question of price formation in the market.
It justifies, rather, the ECB’s right to interfere on the basis of 1s technical assessment of
the concrete situation, thereby afhrming the ECB’s shift towards the technocratic
evaluation of government debt. The ECJ argues that since the ECB “is required, when
it prepares and implements an open market operations programme [like the OMT], to
make choices of a technical nature and to undertake forecasts and complex assessments,
it must be allowed ... a broad discretion.”. As such, unless “a manifest error of
assessment” i can be shown, one must accept the ECB’s expert opinion as valid. That its
“reasoned analysis has been subject to challenge does not, in itself, suffice to call that
conclusion into question” because “in view of the [ECB’s] broad discretion, nothing
more can be required of the [ECB] apart from that it use its economic expertise and the
necessary technical means at its disposal to carry out that analysis with all care and
accuracy.”n According to the EC]J, then, the ECB has a right to pass (technocratic)
judgement on the truth of the market’s pricing of government debt and act to correct it

i accordance with its own interpretation and evaluation of the situation.

The Lssence of the EMU Constitution

The notion of the ECB’s ‘broad discretion’ in this regard has become a crucial element
in the ECB’s self-conception and governing philosophy (see ECB 2015a, 2017¢; Draghi
2015b; Coeuré 2015; Praet 2015; Mersch 2016, 2017a; Gren 2018). In discussing this
approach, Draghi (see, e.g., 2015¢, 2016a, 2019a) labels it an ‘institutions-based’ rather
than ‘rules-based’ approach to governing and argues that the ECB’s successful handling

of the Crisis was the result of its moving “from a rules-based system to an institutions-

u BvertG, Gauwiler 2014: 98.
» ECJ, Judgment of 16 June 2015 (C-62/14) in Gauweiler v Deutscher Bundestag: 68.
s ECJ, Gauweller: 74; see ECJ, Weiss: 24.
w ECJ, Gauweller: 75; see also ECJ, Werss: 91.
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based monetary integration system” (Draghi 2016b). This, he argues (Draghi 2019a),
provided a “greater flexibility of action” during the Crisis.

The crucial critique that Draghi (2019a, see also 2015¢) advances of the EMU’s
original “rules-based approach” to fiscal policy and economic coordination 1s that it
failed to achieve the stability-oriented government policies that is was supposed to.
Member States violated the rules and the markets neither differentiated adequately
between the government debt of different Member States nor punished unsustainable
public or private sector finances. Market discipline did not, in other words, work to
correct economic practices that were ‘unsound.’ It therefore needs to be replaced with,
or at least supplemented by, a different rationality of government. Sticking to the rules
when they were not working risked placing the whole economic governmental order of
the EMU 1n jeopardy.

Draghi’s critique emphasises that the existing governmental means of the EMU
- market discipline reinforced by law - had failed to achieve the ends of stability oriented
economic policies and financial stability. In line with the discussion in chapter 5 of the
difference between the rule of law and technocracy, Draghi (2019a, emphasis in original)
argues that this 1s because

rules are generally static and require countries to adhere to specific actions, whereas
mstitutions are required to achieve prescribed objectives. Rules therefore cannot be
updated quickly when unforeseen circumstances arise, whereas mstitutions can be
dynamic and employ flexibility in their approaches.
Allowing “discretion and flexibility in the use of our tools,” the mstitutions-based
approach reflects the technocratic privileging of the teleological understanding of the
mandate. The Eurozone must institutionalise technocratic evaluations of everything
from labour market structures to banking practices as the basis of governmental action.
This 1s necessary 1n order to secure, at a basic level, the survival of the euro but in doing
so 1t defines the true essence of the constitution: stability oriented economic policies.

In the original EMU construction, rules and institutions were supposed to be
mutually reinforcing. Government in accordance with technocratic knowledge was to fill
the inevitable gaps in the rules, but the general zefos of the constitutional construction as
awhole was supposed to be reinforced, not threatened by, a set of rules and prohibitions.
Draghi’s juxtaposition of a rules-based and an mstitutions-based approach to economic
and monetary policy, however, reflects the potential tension between technocratic

government and the rule of law. It reflects, furthermore, the difference between having
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a single sovereign representative within one particular sphere of policymaking and the
existence of multiple such representatives within others. As Draghi (2019a, see also
2015¢) highlights: “the EU has thus far employed two methods of governance to facilitate
cooperation.” Within some spheres, decision-making authority has been invested n
“common institutions with executive power.” “In others, executive power remains with
national governments, with cooperation through common rules, such as the framework
for fiscal and structural policies.” According to Draghi (2015¢), the latter approach
proved inadequate during the Crisis, thereby creating a demand for a “quantum leap in
mstitutional convergence.”

The emphasis on technocratic discretion introduces a central role for centralised
public authority in Eurozone economic governance. The question i1s what this role
consists . As a number of analysts of the Eurozone Crisis have noted, the general
governmental apparatus of the Eurozone turned to more authoritarian enforcements of
a certain set of policies through both emergency politics ‘of last resort’ and conditionality
requirements of structural adjustments and austerity (Somek 2015; Streeck 2015;
Wilkinson 2015a, 2019; White 2015, forthcoming). The markets could no longer be
trusted to engender economic reforms and convergence, meaning that coercive public
authority ‘had to’ step in in order to ensure the outcomes that were ‘supposed to’” have
emerged from the Member States’ internalisation of the demands of the markets
reinforced by law.

The shift from impersonal market discipline to public intervention and even
outright coercion in Eurozone governance 1s evident in a number of ways. In the ECB’s
OMT and QE programmes the nature of the shift 1s particularly evident. In the two
programmes, the ECB has retained for itself the right to withdraw its support for specific
Member States on the basis not only of their complhance with bailout conditionality but
also simply on the basis of “the attitude of the Member States concerned” (EC],
Gauweller: 117, ECJ, Weiss: 135, emphasis added). It 1s the ECB’s evaluation of
whether a government 1s politically dedicated to following a “sound budgetary policy”
(EC], Gauweiler: 117) that determines whether a particular Member State may benefit

from the support offered through the programmes. If not, the ECB retains for itself the
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right to unleash the forces of the market on the Member State in question..; The
emergency politics of the ECB does thus not suspend the applicability of the law entirely
but works through its selective application (see also White 2015, forthcoming). The
ECB thereby becomes the ultimate protector of Member State public finances, but only
as long as Member State governments display the right ‘attitude.’

While the means of its realisation may have changed as a result of the ECB’s
emergency politics, the EMU’s governing economic ideology has not. Rules and markets
were supposed to ensure the spontaneous and ‘voluntary’ convergence of Member State
economic policies. Their failure to do so adequately (or non-catastrophically), however,

mtroduced the necessity of active public interventions.

Necessity, Law and Democratic Authority

Following the presentation of the OMT programme in a press conferences on 6
September 2012 (Draghi and Constancio 2012a), the ECB’s ‘irreversibility claim’ 1s
challenged by a journalist: “What gives you the democratic legitimation, the authority to
say that? Because I have looked it up in the Treaty. It does not say anywhere that it 1s
the role of the ECB to decide what kind of currency the European countries have.” In
other words, 1s there a democratic basis for the ECB’s substitution of technocratic
discretion for market discipline and rules in its guardianship of the euro? Draghi does
not address this question in the press conference but in subsequent public discourses,
ECB ofhcials have grappled with the answer to it. If the emergency political necessities
of the Crisis trump the letter of the law, how do they relate to the democratic legiimacy
of the constitutional order?

The question of the democratic credentials of the ECB’s emergency politics was
central to the Gauwerler case. In its proceedings, the BverfG conducted a so-called ultra
vires review of the OMT programme. The wultra vires review 1s based on the notion that
a transfer of sovereign powers from the Member States to the EU cannot at the same
time nvolve a transfer to the EU or any of its mstitutions the competence to decide on

its own competencies, 1.e., Kompetenz-Kompetenz (see also chapter 5). The BverfG’s

i Given that this right may conflict with the imperative of preserving the unity of the currency, the threat
may be empty. It does, however, underline the shift from market to technocratic evaluation of
governmental practices.
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position 1s based on the notion that since there is no ‘European people’, no European
demos, as a foundational political subject of the EU (Maastricht and Lisbon decisions;
see also Weiler 1995, Craig 2011), the EU can only exercise sovereign powers to the
extent the European peoples, the European demor, have transterred such powers
explicitly in the Treaties. The Member State demor remain the fundamental political
subjects, the collective constituent legislator, of the EU. And they remain, as discussed
in chapter 4, in the plural: the peoples of Furope. From this follows, as discussed in
chapter 5, that when EU institutions exercise sovereign powers, they must do so within
the limits of the mandate specified by the Treaty and they must not interpret their
mandate in an manner that violates the basic contract (Craig 2011: 395).
The BverfG links the question of ultra vires to the constitutional identity of

Germany as a democratic state:

[The] substantive content of what is guaranteed by the right to vote is violated only,

but always so, if this right 1s in danger of being rendered ineffective in an area that 1s

essential for the political self-determination of the people, 1.e., if the democratic self-

government of the people ... 1s permanently restricted in such a way that central

political decisions can no longer be made independently (BverfG, Gauweiler 2014:

19).
In performing an ultra vires review, the BverfG thus “examines whether the legislative
mstruments of European agencies and mstitutions remain within the limits of the
sovereign powers conferred upon them or whether they transgress those limits” (BverfG,
Gauwerler 2014: 21). Has the ECB as a limited sovereign representative, in other words,
overstepped its imits? In Gauwerler the question was whether the OMT programme
violated the ECB’s ‘democratic narssance,” the expression of sovereign will contained in
the original constitutional contract among the peoples of Europe. In the absence of a
new such contract, the BverfG saw its constitutional guardian role as ensuring that acts
of the ECB did not challenge the continued existence of the German people (and by
extension, the European peoples) as the (respective) popular sovereign(s) and
constituent powers of Germany (and the other Member States) as well as of the EU and
its institutions. This, in turn, could only be done through a (Kelsenian) evaluation of
whether the emergency act conformed to the existing law in terms both of content and
procedure.

The BverfG’s defence of the German constitutional 1dentity as a democracy sees

the positive expression of the people’s will as the source of all law. For the people’s will

to be known, there has to be a specific act expressing it. This contrasts with the organic
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form of representation that the Schmittian guardian of the constitution exercises. In the
Schmittian conception, it i1s not necessary for the people to express its will positively
through formalised procedures. In fact, the people does not need to express its will
positively at all so long as it does not effectively reject the existing constitution or acts
that seek to defend it (see Schmitt 2008: 132). In Rousseau’s (2012: 30) words: “so long
as the Sovereign, being free to oppose them, does not do so ... the agreement of the
people [to the orders of rulers| must be presumed from the universal silence.” Acts of
public authorities can, in other words, be considered expressions of the general will as
long as there 1s no open revolt against them. This means that in the existential crisis there
1s an alternative source of law: necessity. When the existence of the community (whether
of a people or of peoples) 1s placed in jeopardy, ‘necessity’ and the will of the people
must logically coincide and necessity becomes “the ultimate grounds and very source of
law” (Agamben 2005: 26)..s This does not necessarily bypass the notion that all law 1s
derived from the will of the people(s), but it 1s an implied will for survival rather than a
positive expression. As such, it 1s also more open-ended and subject to the discretion
and mterpretation of the organ that acts as the guardian of the constitution in the
emergency situation.

The necessity associated with the emergency situation in the summer of 2012
and 1ts relationship with the law was central to the Gauweiler case. As the Advocate
General noted, the situation was “regarded as exceptional” (Cruz Villalon 2015: 3) and
raised questions about “whether the euro could survive” (ibid.) and the “possible
disintegration of the euro area” (ibid: 7). Given such exceptional circumstances, the ECJ
was “confronted with the difficulties which extraordinary circumstances have long
presented for public law” (ibid.). In the OMT case, the difficulty concerned the exact

nature and lmits of “the powers of the ECB” (ibid.).

s See also Romano (1909: 362 as cited in Agamben 2005: 27): “[necessity] constitutes a true and proper
source of law ... It can be said that necessity is the first and originary source of all law.” The reasoning
informing this idea 1s that law as a structing condition of social and political life emerges, at its most
basic level, from the necessity of establishing the ‘rules of the game,” without which social and political
life would be impossible (see also Arendt 1970). This logic, however, feeds into the state of exception
through the existential threat that it poses to the community. The community’s survival, without which
its laws are rendered meaningless, thereby becomes the most fundamental law of the community itself.

i As Schmitt (2008: 131) notes: while “the people are superior to every formation and normative
framework” they are not an organised entity. This means that “their expressions of will are easily
mistaken, misinterpreted, or falsified.” The people’s will only exists through interpretation.
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The Advocate General summarised two positions in this regard. The ECB’s
position was that
the OMT programme 1s a proper instrument for dealing with exceptional
circumstances, since, despite its ‘unconventional’ nature and the risks it entails, its
objective 1s merely to do what has to be done in order to restore the ECB’s ability to
make effective use of its monetary policy instruments (Cruz Villalon 2015: 7, emphasis
added).
As an extraordinary measure mntended to restore the ordinary functioning of the ECB’s
monetary policy, it should, like the acts of the Schmittian guardian, only be evaluated on
the basis of its effectiveness.

On the other hand, the BverfG raised “the question of the limits to which the
powers of the ECB are subject in exceptional circumstances” (Cruz Villalon 2015: 93),
thus reflecting the Kelsenian notion that even emergency decrees are subject to legal
scrutiny. The question of determining the limits was crucial because it was unclear to the
complaiants and the BverfG what was “the real aim of the OMT programme.” If the
real aim was, simply to restore the functioning of monetary policy, it might be acceptable
even 1f it was not entirely legal. Only acts which are “manifestdy in violation of powers
and ... fughly sigruficant for the allocation of powers” should be considered wltra vires
(BverfG, Gauwerler 2014: 24, emphasis added). In the view of the claimants and the
BverfG this seemed to be the case for the OMT programme and they suggested that
“the ultimate object of [the OMT] programme 1s to transform the ECB into a ‘lender of
last resort’ for the States of the euro area” (Cruz Villalon 2015: 7). If this were so, the
ECB would have changed the meaning of central treaty provisions without an explicit
democratic mandate. It would have usurped the competence to decide on its own
competences. The claimants and the BverfG thereby raised doubts as to the temporary
nature of the emergency measure, arguing that it amounted both to a significant
extension of the FCB’s powers and mandate (thus violating fundamental norms of the
constitution), and to a transformation of the competence to decide on the competences
of the EU institutions (thus violating procedural aspects of the Treaties and the

continued independent political existences of the Eurozone peoples).

Permanent Transformation and Political Authority
The BverfG’s position in its initial referral of the case to the ECJ highlighted that the

question of the OMT programme’s legality was a question relating to the constitutional
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balance of powers between the peoples, Member States and the Union. It was a question
of the political right to determine the values and norms according which the Eurozone
1s governed.

By virtue of its independence and responsibilities as a sovereign representative
of the Eurozone peoples, the ECB had to act on its own interpretation of the situation,
regardless of whether that interpretation was in violation of the legal framework. But
because 1t thereby altered the principles informing the ECB’s exercise of sovereign
powers, and with it the governmental order of the EMU as a whole, the OMT
programme cannot be considered a temporary suspension of the rules that brings about
the conditions necessary for their re-application after the threat has passed. It
itroduced, rather, a permanent transformation of the fundamental legal framework of
the EMU. As such, the measure 1s creative: it alters both the substantive content of the
constitution (abolishing legal prohibitions) and its modality of governing (from treaty
rules to technocratic discretion). It may even be said to alter the political form of the
Union, because it challenges the principle of the Member States remaining masters of
the Treaties in treaty-making and -amending moments. The OMT measure as the
ECB’s act of constitutional guardianship par excellence thereby calls for a novel form of
authorisation for the reconfigured hierarchy of constitutional norms that it entails.

In so far as the OMT programme was problematic, then, it was so on the basis
of the question of political authorisation. If the individual peoples’ sovereign right to
determine and authorise the contents and limits of the ECB’s powers was violated by
the OMT programme, it was violated on the basis of the ECB’s interpretation of the
peoples’ shared will for the continued existence of the euro. The question of the
legitmacy of the OMT programme 1s thus ultimately a political question and the
contradiction between the rule of law and technocracy that it revealed can only be
overcome through an appeal to popular will. The problem is that the very form i which
central bank independence has been institutionalised in the Eurozone precludes the
possibility of expressing popular will one way or the other with regard to the ECB; short
of treaty change, that 1s. The democratic evaluation and judgement of the measure
thereby becomes a question for the constituent power of the Member State peoples in
a moment of extraordinary politics. In the absence of such, the democratic legiimation
of the ‘new ECB’ (Beukers 2013) can only remain incomplete or non-existent from a

procedural point of view.
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In ECB discourses the problem of political authorisation and democratic
legiimacy 1s explicitly recognised in calls for stronger forms of democratic accountability
at the Union level (see, e.g., Draghi 2012, 2013; Coeuré 2013; Mersch 2017b; Fraccaroli
et al 2018). In the context of explaining how to understand the OMT programme,
Benoit Coeuré (2012), Member of the ECB’s Executive Board at the time, argued that

The notion that the euro is a currency without a state is in my view misguided. The

euro 1s a currency with a state - but it’s a state whose branches of government are not

yet clearly defined.
Ceeuré thereby implicitly recognises the problem of political authority in relation to the
euro. The euro entails a state-ike governmental structure, but this EFurostate-in-
becoming 1s inadequately constituted and defined. Alongside the necessity of clarifying
the distribution of powers in the Eurostate-in-becoming, Coeuré presents a particular
vision of the ECB’s accountability. It is accountable to “les Européens” (translated as:
“the people of Europe”) and “les citoyens de I'Union européenne” (translated as: “the
people of the European Union”) and such accountability is particularly relevant “in times
of crisis, when policies become less conventional and more complex.” Coeuré, then,
makes an additional observation referring to an article by Habermas ‘and others’ (Peter
Bofinger and Julian Nida-Riimelin):

a rallying cry of the American War of Independence - “No taxation without
representation” - has a new and unexpected resonance in today’s Europe. Once we
create scope 1n the euro area for policies that result in redistributive effects across
national boundaries - they write - [a] European [legislator].s who represent[s] the
peoples must be able to decide and vote on these policies. I tend to sympathise with
this view.
Coeuré, in other words, affirms the need to empower a legislature based on a unitary
‘people’ m order to be able to legitimise decisions concerning the government the
Eurozone. What the ECB needs, then, are “clearly identifiable and fully empowered
mterlocutors.” In this vision, the ECB’s accountability towards the European Parliament
(EP) takes on a significance beyond mere reporting requirements and monetary
dialogue. If the EP 1s the representative of a ‘European people,” it would, presumably,

be able to exercise legislative power on behalf of that people, thereby becoming a

s Le législateur européen, in Coeuré’s speech, emn europiischer Gesetzgeber, in the original article by
Habermas, Bofinger and Nida-Riimerlin (2012).
w Le peuple in Coeuré’s speech, die Biirgerin the original article.
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sovereign representative, if not the sovereign representative, of /e peuple. Such a political
authority would, like the legislature in a unitary state, be able to grant transformations or
radical reinterpretations of the ECB’s mandate democratic legitimacy. It would
mtroduce the possibility of generating new political authorisations at the European level
without having to involve Member State governments or peoples. As such, it would be
able to free Eurozone governance, including the ECB, from the strict adherence to the
contents of a political decision reached mn an ever more distant past. The ECB, according
to this perspective, needs to be brought out of its loneliness and into a structure of
generating political authority in the present that enhances the governmental capacity of
the Union.

Disregarding the question of the accuracy of Coeuré’s analysis of the Eurozone
as a state-in-becoming or the feasibility of his vision, it underlines that the ECB considers
the problem of political authorisation following the emergency politics of the Crisis
central (see also, e.g., ECB n.d.a, Draghi 2016a, Mersch 2017b; Fraccaroli et al. 2018).
In this regard, Coeuré’s mstitutional approach constitutes a procedural response:
political authorisation is to be generated through a transformed mstitutional structure
that sees the EP emerge as a true legislative force on the basis of a claim to being “the
direct representatives of the people of Europe” (Draghi 2016a; see also Draghi 2018b).
The notion of the unitary ‘people of Europe’ being the source of the ECB’s
authorisation, however, does not only figure in ECB justificatory discourses as referring
to the EP. On its website and in public speeches by ECB Executive Board members,
‘the people of Europe’ has become the referent for the ECB’s governmental activities.
The ECB’s (n.d.b.) “mussion 1s to serve the people of Europe”s and it “ultimately acts
on behalf of the people and for the people” (Mersch 2017b: 13). Following the Crisis,
the ECB thus mvokes the kind of organic political authorisation and representation that
the Schmittian constitutional guardian embodies, but which the BverfG has rejected the
existence and even possibility of in its case law
With the OMT programme, the IXCB shifted the foundation of its authority from an

expression of political will in the past to necessity and the will for survival in the present.

» This formulation was changed in 2016 from referring to the “citizens of Europe” (see Lokdam 2016).
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At the same time, it justified its emergency act with reference to a future constitutional
structure able to generate political authorisation in the present at the European level.
For this more perfect constitution to be realised, however, a new settlement of the
foundational problem of politics 1s necessary. In this regard, the ECB’s discourse on ‘the
people of Europe’ and its insistence on the necessity of strengthening the European
centre stresses that the ECB’s emergency politics re-opened the problem of politics in
the foundational sense from the perspective of the ECB itself. The question, then, 1s
how it 1s to be addressed. Before turning to this question in the next chapter, the next
section highlights a different but equally important manifestation of the problem politics,
namely that associated with conflicts between the expression of democratic will at the

Member State level and the Eurozone’s constitutional order.

The Peoples against the People: The Case of Greece

The OMT programme emphasised the re-emergence of the problem of politics 1n
relation to the fundamental monetary-political order at the European level. But the re-
emergence of the problem of politics was not limited to this. The Crisis also exposed
the continuing relevance of the ordinary problem of politics for the EMU as a
constitutional order. In this regard, the Greek case stands out in several ways. Particularly
the election in 2015 and the ensuing confrontation between the leftist Syriza government
and the ‘European powers-that-be’ revealed the full extent of the contradictions and
tensions between the existing legal framework, technocratic discretion and the
expression of democratic will. It 1s this confrontation that serves as the focal point of the
analysis in this section. Even before that, however, the Greek case emphasised the
continuing problem of politics for the monetary order: national level politics did not
spontaneously adapt economic policy and structures to the demands of the euro. The
disciplinary framework of the EMU did not foster the economic homogeneity deemed
necessary for the sustainability of the euro. The possibility of a politics that did not
conform to the rules and the discipline of markets revealed the continuing threat that
ordinary politics posed to the monetary order.

The transformation of the Eurozone’s governmental apparatus during the Crisis
cannot be understood 1n 1solation from the emergence of political movements and
parties at the Member State level that challenge the Eurozone’s governmental order

‘from below.” The conflicts between Member State governments and the European level
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governmental apparatus that have resulted from such challenges tell a distinct story about
the nature of dual sovereign representation. They highlight both the nature of the
constraints that Kurozone membership 1s considered to entail and the coercive powers
available to the Furopean level for enforcing them. This 1s the focus of the present
section. But such conflicts also reveal, like European level transformations, that the re-
emergence of the problem of politics involves the question of the foundation of
legiimate governmental authority. If the political self-determination of a Member State
people can be suspended for certain ends, how does this affect that particular people’s
autonomous political existence, its sovereignty? The question of addressing the

problems of ordinary politics and foundational politics thereby becomes intertwined.

The Problem of Politics ‘From Below’

The Greek sovereign debt crisis, whose depths were revealed mn 2009-2010 in many
ways kickstarted the Eurozone Crisis proper. But it 1s not the economics of the crisis or
its causes that are of interest here. It is, rather, the nature of the Greek challenge to the
euro as a monetary order and how it relates to the general exercise of governmental
power by the Furopean level that I focus on.

To put the dominant European narrative of the Greek crisis crudely,. the debt
crisis revealed that successive Greek governments had, to an extraordinary extent, failed
to live up to the demands of the EMU, specified in particular in the Stability and Growth
Pact. As such, it revealed both the failure of the EMU as a disciplinary regime and the
continued possibility of destabilising Member State economic policies. The EMU had
msufficient means of enforcing its demands on Member States and had left too much
discretion at the hands of governments. In so far as the accumulation of unsustainable
debt constituted a threat to confidence in the euro, the Greek problem became a
problem for the Eurozone as a whole. And through its threats to other national banking
systems and/or mvestor confidence in other Member States’ sovereign bonds, it became

an internal affair for each of the Eurozone’s other Member States.» Politics within each

» This narrative can be challenged and there are good reasons for doing so. But since it 1s not the accuracy
of the analysis of the causes of the crisis that are of concern here but the governmental responses to it,
something akin to the ‘official’ narrative serves my purposes best.

» This reflects Lutz’ (1989: 233-4; see also chapter 1) notion that an international monetary system
demands “confidence in political stability at home and abroad.” In the absence of this confidence,
economic activity becomes governed by political considerations concerning “the real or supposed
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of the Eurozone’s Member States remained, in other words, a threat to the monetary
order as a whole and the system of economic government associated with it.

This threat came to a head in April 2010, when Greece petered on the brink of
sovereign default after its credit rating had been downgraded to junk’ and its access to
capital markets had frozen up. It was i this context that Greece was offered a bailout
package by the Troika of the Commission, the ECB and the IMF. This bailout, like
subsequent ones, was subject to conditionality, including public sector spending cuts, tax
Icreases, wage restrictions, pension reform, and privatisations. In short, a long list of
austerity-policies and economic reforms that would otherwise not have been
mmplemented by the national government were demanded and implemented n return
for the bailout.

The question, then, 1s how this was possible. Against massive protests and
widespread political disenchantment, a series of policies, programmes and priorities
established (democratically) over decades were undone. But what allowed the Troika in
conjunction with the changing - elected and unelected - Greek governments of the post-
2010 era to radically reform the makeup of Greek society? There 1s no simple or single
explanation for this but one political priority stands out: membership of the euro. As
Lucas Papademos, former vice president of the ECB and head of Greece’s technocratic
government from November 2011 to June 2012, put it to the Greek Parliament: staying
in the Eurozone “is the only choice” (CNN 2011, 14 November). This statement can be
read in two ways. On the one hand, one may emphasise its “There Is No Alternative to
staying the Eurozone” dimension. This was the message Papademos conveyed. On the
other hand, one may emphasise the ‘choice’ dimension: the only relevant choice 1s
whether to stay in the Furozone. While this may not have been Papademos’ message, it
1s an unmistakable assumption informing it. It underlines that as long as the commitment
to Eurozone membership remained, the demands of the euro - now formulated as
commands by the Troika and the Eurogroup - would be law. Any policy-programme

followed from the choice for (or against) the euro and the threat of politics to the

general security or financial security of the countries concerned” rather than purely economic ones.
An international currency system thereby demands the willingness of governments to make the
necessary sacrifices to maintain the currency system.
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monetary order was to be overcome through a fundamental political commitment to
that order.

The notion of the euro being the ‘only meaningful choice’ resurfaced n the
context of the Greek crisis of 2015. The election of the Syriza government in January
2015 promised to mark a turning point on austerity. Given a relatively clear popular
mandate, the government promoted an anti-austerity economic programme and sought
to renegotiate the conditionality terms of the bailout packages. When the Troika and
Eurogroup refused to budge, the demands of the democratically elected government
were pitted against technocratic commands in the July referendum. The Greek people
as the popular sovereign would decide 1n a manifestation of emergency politics ‘from
below.” And yet, despite the clear popular ‘oxi’ to the existing deal and status quo, the
European ‘powers that be,” in Yannis Varoufakis’s terms, were unmoved. If the Greeks
would not accept the terms of the bailout, they would have to leave, or take a “time-out”

fromss, the euro (see also Wilkinson 2015b). This was the ‘only choice.’

LEin Exempel Statuieren: Mythical Violence i Greece

The European level’s approach to the confrontation with Syriza can perhaps best be
understood along the lines of what Walter Benjamin (1978) called ‘mythical violence.’
In Benjamin’s essay “Critique of Violence” the notion of mythical violence 1s introduced
in order to highlight that inherent in any contract and any law is a reference to a violence
without which it would lose its compelling force. The creation of law and order and the
violence necessary to enforce it are inseparable. But more than that, even when
expressing and defending certain values enshrined in law, both the making and the
enforcement of a legal order manifests hierarchies of power. They define the limits of
the possible and fix relationships of domination and subordination. Lawmaking power
and law-preserving violencex thereby serve the same purpose: the manifestation of the
boundaries of the acceptable and the authority to determine what those are. In any given

situation, determining whether something 1s lawmaking or law-preserving 1s futile: it 1s

» From leaked draft of Eurogroup decision on Greece dated 12 July 2015 - 15:00, p. 4. The time-out was
taken off the table later the same day so the threat of expulsion from the Eurozone remained only as
a latent one (see R7T12 July 2015; see also Wilkinson 2015b).

» Benjamin uses the German term ‘Gewalt,” which is notoriously difficult to translate because it can refer
both to physical violence and rightful authority.
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both simultaneously because its ultimate end 1s the creation or fixation of boundaries
and distinctions.

At the time of its election, the Syriza government’s demands were seen as a threat
to the established order. They were seen not merely as a threat to the financial interests
of lenders but as a challenge to the principles informing the way in which the Eurozone
Crisis had been governed. More importantly even, it threatened to undermine the
notion of the EMU as not an external constraint on the democratic freedom of the
Member State peoples, but as a means of making democracy at the national level more
authentic (as discussed in chapter 5). If the Greek government was given concessions
and would later turn out to be successful in bringing Greece out of its state of exception,
the very notion of the EMU as being simply a legal reinforcement of the inherent
constraints of the economic realm would crumble. The EMU’s constraints on Member
State economic policies would appear merely arbitrary and open the door to similar
challenges of the EMU’s basic economic order and ideology elsewhere as well..s

The Greek case was not only addressed on its own terms but also symbolically
and 1 terms of the broader message it conveyed. Through the threat of unleashing the
violence of sovereign default on the Greeks, then, the Eurogroup sought to make an
example of the Greek government in order to demarcate the boundary between the
possible and the impossible. It was the Furozone’s equivalent of Benjamin’s mythical
violence: Apollon and Artemus killing the merely human Niobe’s children in revenge
for her affront to their goddess mother, Leto, but leaving Niobe behind as a mourning
statue of stone and a reminder to others of the consequences of challenging the existing
order of things (Benjamin 1978: 294). The draconian demands on Greece were not
merely a punishment for a transgression of the existing law of the EMU. They also
established a new order: expressions of democratic will at the Member State level were
suspendible if in conflict with the demands of the Eurozone’s governmental order. This
was not a temporary state of exception, at the end of which waited a return to the status
quo ante. It was the instantiation of the principle that as long as membership of the euro

1s not given up, the euro’s demands - interpreted by the Troika and the Eurogroup -

» Perhaps not incidentally, support for the Spanish anti-austerity party Podemos peaked at the time of
Syriza’s election in January 2015 and declined significantly in the wake of the Syriza government’s
“thoroughly unsuccessful revolt against the EU elite” (Mudde 2015).
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trump demands emerging from the democratic process in the individual Member State.
The decision on the euro claimed supremacy with regard to all past, present and future
democratic decisions. Importantly, however, the relationship of subordination 1s
asymmetric: 1t only applies to Member States in need of financial assistance. ‘Access to

democracy’ is thereby contingent on a Member State’s access to money.

Access to Money as a Means of Coercion

The ECB played a role in the emergency political negotiations between Greece and the
Eurogroup in July 2015 following the referendum, but its role was not limited to this.
After the Greek government called the referendum on the bailout programme, the
ECB’s Governing Council exercised its power to control a Member State’s access to
money by deciding not to raise the cap on Emergency Liquidity Assistance (ELA) to
Greek banks; a move that prompted a bank holiday and the mtroduction of capital
controls. This decision was in direct and explicit response to the Greek government’s
decision to call the referendum (see ECB 2015b). In line with the notion of central bank
mdependence entailing the power to act against a democratically elected government 1f
1ts actions are perceived as a threat to the central bank’s mandate, the ECB acted in
response to and against a political decision in a particular Member State.

The ECB also played a crucial role in bringing the Greek crisis to a head i the
first place. In early 2015, the ECB had outstanding loans to Greece equivalent to around
68% of Greek GDP. In 2010, furthermore, the ECB (2010) waived “the minimum credit
rating threshold in the collateral eligibility requirements for the purposes of the
Eurosystem’s credit operations in the case of marketable debt instruments 1ssued or
guaranteed by the Greek government.” Despite being rated junk’, in other words, Greek
sovereign bonds continued to be treated as eligible collateral in Greek banks’ dealings
with the ECB. The ECB, in other words, made an exception to its ordinary operating
framework in order to support the Greek financial system. According to Draghi (2015a),
this showed that “one can really say that the ECB 1s the central bank of Greece.”

The support provided through the waiver, however, was conditional. And 1n
early February 2015, ten days after the election of the Syriza government, the ECB
decided to hift the Greek waiver, thereby restricting Greek banks’ access to its ordinary
lending facility (ECB 2015¢). The justification for doing so was that the Greek

government could no longer be ‘assumed’ to be committed to adhering to the
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conditionality requirements of the existing bailout programmes (ECB 2015¢). The ECB
thereby effectively forced Greek banks to make use of the more expensive ELLA.s The
ECB, in other words, reacted to and punished political developments in Greece that
were considered a threat to the general monetary order even before they had manifested
themselves in a change of political practice. In doing so, it highlighted that the Member
State’s governmental apparatus was not fully sovereign within its territory: the ECB
immplemented a decision that the government would not otherwise have done and which
1t could not veto.

The ECB was justified in suspending the eligibility of Greek bonds, according to
Draghi (2015a), on the basis that it 1s “also the central bank of all the other countries.”
The ECB cannot, according to this notion, intervene in Greek affairs in a manner that
Jeopardises its responsibilities to all the other members of the euro. Its responsibility to
‘all the other countries,” however, can mean a number of things, including that ECB’s
actions to support Greece must not have undue negative effects on other Member States.
What Draghi invokes, however, 1s not the material effects of its lending to Greece but
that “[tlhe EXCB 1s a rule-based institution. It’s not a political institution.” The important
rule i this regard turns out to be Article 123 TFEU, “the prohibition of monetary
financing” or the same article that was interpreted flexibly, to say the least, with the OMT
programme. What Draghi invokes 1s the positive law of the ECB’s mandate. It 1s not
necessarily the material interests of the other Member States that are at stake, but the
fidelity to the original expression of political will in the founding moment. As a sovereign
representative of the European peoples, it cannot make an exception for a single people
as this would be 1 violation of the original democratic will of all the peoples, including
the Greek.

In light of the discussion of the OMT programme above - which was associated
with a move from a rules-based to an institutions-based approach to governing - the
msistence on a strict application of rules and the positive law of the original Treaty rings
hollow. The hollowness of this insistence 1s underlined both by the timing of the lifting

of the waiver and by its reintroduction in June 2016, 1.e., once it had become clear that

» ELA follows the Bagehot principle for lending of last resort: funds are relatively freely available but
come at a punitive interest rate in order to prevent moral hazard. The interest rate charged on ELA
lending is not public but is estimated to be around 100-150 basis points higher than the ECB’s
benchmark interest rate (Reuters 2015, 22 June).
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the Syriza government would, after all, comply with the bailout programme. As the ECB
(2016) press release states: “[the Governing Council] acknowledges the commitment of
the Greek government to implementing the ESM macroeconomic adjustment
programme and, therefore, expects continued compliance with its conditionality.” The
mtroduction, lifting and reintroduction of the waiver highlights the importance of the
technocratic evaluation of a government’s general attitude when it comes to applying the
rules. In emergency political mode, the rules are not suspended tout court but are
applied selectively and mn accordance with particular objectives (see White 2015,
forthcoming). In this case, the suspension of the rules served in the first instance to
protect a compliant Member State from the forces of the emergency. But when
compliance could no longer be ‘assumed,’ the rules were re-applied in order expose the
Member State in question to those forces once again. The emergency was not a given
but a state that was manipulated in accordance with the desired ends.

The emergency situation, in other words, became a means of addressing the
problem of politics in relation to the monetary and economic order. It was used in order
to force the fundamental decision between accepting the demands of continued
membership of the euro and pursuing an elected government’s political agenda. On two
separate occasions, the ECB employed its control of the access to money to force a
reckoning between two conflicting expressions of democratic will: the will for the euro
and the will for an anti-austerity economic policy.

In the structure of dual sovereign representation, the Greek people faced itself
mn a standoff between its political will for the euro and its political will for a break with
austerity. In principle equally valid, these wills could not be squared because neither the
Greek government nor the Greek people could alter the governmental order of the euro
by its own accord. This does not mean that the Greek people were or are ‘unsovereign’
but rather that the foundational decision on the euro constituted the defining political
question. The expression of political sovereignty, with regard to economic government
at least, was reduced to the question of Eurozone membership. The ECB itself justified
pushing the Greek government and people in this direction precisely with reference to
its mandate. Since the Greek people had co-authorised it in adopting the euro, they
must, as long as they remain parties to the contract, be assumed to accept the
consequences of it. In a conflict of dual representation, the ECB thus appeals not to the

hearts and minds of the people, to the popular sentiment in favour of its objective, as
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the Bundesbank did. It appeals to the form and content of the founding decision to
create the euro and itself. It refers to the constitutional order (the Treaty) as a source of
its independent power to act against democratically elected governments.

The Greek crisis revealed that the expression of political will through the institutional
apparatus of the Member State remained a threat to the monetary order. In doing so, it
highlighted a tension inherent in the structure of dual sovereign representation: the
people may face itself in a conflict of political will through its sovereign representatives.
In such a situation, however, the ECB as a shared sovereign representative does not
represent any one people alone. As such, it may see itself as being ‘forced’ to employ
coercive means against one of its constituent peoples in case it sees its political behaviour
as a threat to the whole. This, in turn, introduces a further element of discretion to the
ECB’s exercise of powers: the discretion to determine when to apply the rules of the
EMU and when to suspend them. This determination turns on a technocratic evaluation
of whether the political choices of a people and its government constitute a threat to the
order and its embodied 1deology. The effects of the ECB’s governmental activities are
thereby not limited to the monetary sphere but manifest themselves in any sphere the
ECB considers relevant for realising its ze/os. The perceived necessities associated with
governing in the name of its fe/os, in other words, necessitates interventions in and based
on developments in spheres of policymaking that are outside the ECB’s formal remut.
Seen together, then, the OMT programme and the Greek crisis raise the question of
whether the exercise of sovereign powers by limited sovereign representatives can be
constrained, regulated and directed by law alone. On the one hand, the ECB’s actions
clearly transcended the limits imposed on it by the Treaties. On the other, Member
State challenges to the existing order (through their actions in the past as well as political
programmes in the present) highlighted that EMU law had faled to constrain
government discretion with regard to economic policy. This raises the question of
whether the Eurozone can be governed effectively (and legitimately) without an

omnicompetent sovereign authority.

Conclusion
The Eurozone Crisis manifested the contradicton between the rule of law and

technocratic authority. With the OMT programme, the ECB made a decision and chose
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technocratic discretion in the name of its telos, sacrificing in the process the meaning of
one of the fundamental constitutional values enshrined in the legal mandate. The ECB
thereby displaced its foundation of authority from a constituent decision in the past to
an appeal to necessities, and even popular will, in the present. This, however, is in
conflict with the constitutional order of limited, functionally differentiated sovereign
representation. This constitutional ordering 1s not open to constitutional
transformations, to higher lawmaking (Ackerman 2000), except in formal moments of
constituent power politics. As such, the OMT programme and its transposition of
governmental authority reopens the problem of politics in the foundational sense and
raises the question of democratic authorisation, including the question of the political
subject capable of such authorisation.

From the perspective of the ECB and other conservative FKuropean actors, the
Greek case revealed that the problem of politics in the ordinary sense continues to haunt
the constitutional construction of the urozone. The economic convergence and relative
homogeneity that was, and still 1s, seen as a prerequisite for a well-functioning EMU and
single currency had not come about through voluntary self-restraint by governments.
Market discipline reinforced by the legal framework of the EMU had proven too weak.
It ‘had to’ be enforced through the exercise of coercive public authority, expressed n
the combination of conditionality and controlling the access to money. When the Greek
population elected a government that was seen as threatening the project of creating
economic convergence through conditionality, the extent of the European level’s powers
of coercion became clear and the Greek government and people were forced to decide
between continued Eurozone membership (and the ‘necessary’ economic programme
associated with 1t) and the possibility of expressing democratic will in opposition to those
demands.

Like the OMT case, the Greek case raises the question of political authorisation.
But it does so in a slightly different manner. In this case, it is not so much the law
governing the ECB as a sovereign representative that was in question but the relationship
between competing sovereign representatives, on the one hand, and the relationship
between the continuous possibility of expressing democratic will and the governmental
necessities associated with the political will for Eurozone membership, on the other. In
the Greek crisis, the former was sacrificed at the altar of the latter in a manner that

established the boundaries of the possible and impossible in terms of the political
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freedom to determine economic policy at the Member State level. Individual
expressions of democratic will became conditional on those expressions not being n
conflict with the governmental order of the euro. The question of sovereignty was
essentially boiled down to the constituent decision on whether or not to remain in the
euro.

The emergency politics of both the OMT and the Greek case reflect a decidedly
Schmittian notion of constitutional guardianship. The response to the Crisis did not only
address the forces of the Crisis itself but also defined the essence of the constitution that
was to be protected. However, because these cases involve not just one foundational
political subject but many, the Schmittian question of preserving existential unity
becomes a thorny one, not least for the question of the Eurozone’s post-crisis political
form. In so far as the euro represents a form of existential unity, the ECB acted to protect
it. But in doing so, it may have compromised the constitutional construction of lmited
sovereign representation because its actions point towards a unity of the constituent
power of the people that is supposed to be absent from the EMU, whether in its
procedural or organic form. The ECB may thus have undermined its own foundation
of independent authority in a constitutional contract among several, formally equal,
political subjects by displacing its temporality of authorisation from the past expression
of political wills to the present embodiment of a political will. This reflects that the
Eurozone’s governmental order was perceived as being both too weak (it did not
constrain governments adequately) and too rigid (because of the absence of procedures
for altering it short of Treaty change). In both these respects, the problem of politics re-
emerged: the foundations of the constitutional, and thus monetary, order needed
revisiting and the problem of ordinary democratic politics continued to be a threat to
the stability of the order. The ECB’s constitutional guardianship did not lead to a closure
of the problem of politics but opened it and underlined its continuing relevance for the

question of monetary order.
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Chapter 7
The Technocratic Necessity of European Sovereignty

Introduction

The Eurozone Crisis revealed the continuing relevance of the problem of politics as a
means of expressing political will for the monetary order. The euro had been created as
an attempt to address this problem by removing monetary policy from ordinary politics
at the Member State level and entrusting it to an independent technocratic authority, the
ECB. The ECB’s independence, furthermore, was constitutionalised in order to secure
a solid foundation for its power to single-mindedly pursue the overriding objective of
price stability, even when this conflicted with the wishes of any or all of the Member
States. At the same time, a body of rules for Member State economic policies were
agreed, which were intended to foster convergence around stability-oriented economic
policies.

With the Crisis it became clear that the constraints on Member State
governments’ economic policies implicitly and explicitly associated with membership of
the euro had not produced the stability-oriented economic policies that they were
supposed to. Politics at the Member State level continued to be ‘unruly’ and represent
a threat for the stability of the monetary order. At the same time, the ‘necessities’ of the
Crisis pushed the ECB to act on the basis of a much wider interpretation of its mandate
than originally envisioned. The monetary and economic situation following the outbreak
of the Crisis quite simply did not conform to the assumptions underpinning central bank
independence as the institutional solution to the problem of price stability. This revealed
the existence of a vacuum of legiimate governmental authority at the European level. It
highlighted that the foundations of the governmental order of the Furozone needed
revisiting, at least from the perspective of those seeking to protect and enforce that order.
The Crisis, in other words, called for a refoundation of the constitutional construction
of the EMU, thus opening up the problem of politics in the foundational sense. And it
did so both i relation to the European level monetary order, and i relation to
economic government within the Member States. It re-emerged, in other words, in

relation to the constitutional order of government through dual, functionally
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differentiated and limited sovereign representation that was supposed to have settled the
problem of politics in the first place.

In this chapter, I discuss a prominent vision for responding to this problem that
has emerged from within the logic of the existing order as a response to the perceived
problems associated with it. It 1s a vision of ‘conservation through transformation’: it
presents a radical, even ‘utopian’ vision of reform that is supposed to be better able to
serve and protect the essence of the stability-oriented EMU constitution. Promoted in
programmatic speeches by a number of European leaders (see, e.g., Macron 2017,
2018a, 2018b; Juncker 2018; Draghi 2019a, 2019b; Ceeuré 2018), this vision reflects a
perceived need to move beyond the current constitutional order of the Eurozone in
particular. The euro, according to this vision, can no longer rely on governing through
rules and constraints on Member State economic policies alone. It demands the
possibility of exercising effective and unified public authority. The euro, as it were,
demands ‘European sovereignty.’

The envisioned solution to the problem of politics in relation to the monetary
order that this represents constitutes a break with the EMU’s original constitutional
structure of limited sovereign representation. It constitutes a break with the 1dea -
promoted in particular by the Delors Report and by (German) central bankers such as
Karl Pohl, Otmar Issing and Jurgen Stark - that constitutionalised central bank
independence combined with rules for the fiscal behaviour of states 1s a means of
ensuring the stability of the monetary and economic order that 1s superior to the
constitution of supranational sovereignty. This is not to say that rules and central bank
mdependence have been abandoned as i1deals. It means, rather, that the realisation of
the stability-ideology that the EMU’s constitutional structure embodies cannot rely on
these factors alone. The realisation and protection of a stability-oriented economic and
monetary order 1s no longer considered adequately realisable through the constitutional
construction of dual, limited sovereign representation. In this regard, the reintegration
and re-unification of sovereign representation 1s presented as the solution to the problem
of politics in relation to the monetary order in both the foundational and ordinary sense.

While a wvision of radical constitutional reform, the notion of European
sovereignty as a response to the problem of politics has not arisen from a vacuum. Over
the last decade or so, a variety of contingent and general, temporary and permanent

measures have been adopted in ‘emergency mode’ (White 2015, forthcoming). The
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constitutional order of the Eurozone, its basic style and organisation of exercising
governmental authority, has undergone a series of wide-ranging transformations (see e.g.,
Beukers et al 2017; Dawson and De Witte 2013; Tuort and Tuor1 2013; Ioannidis
2016). As a result of these, the Eurozone’s regime of government is to a large extent
already deeply involved in controlling Member State economic affairs, perhaps even to
a greater extent than the federal level is in the US (see F. Fabbrini 2013). But the
transformation 1s still largely seen as being incomplete or madequate in one way or
another (see S. Fabbrini 2013). There 1s still an urgent need to ‘reinforce the foundations
of the EMU’ (Five Presidents’ Report 2015: 4). It 1s the meaning and logic of the notion
of European sovereignty as a response to this need that is the subject of this chapter.

In focussing on the vision of ‘European sovereignty,” the chapter focusses on a
particular vision presented by certain segments of the ‘EU elite.” In a context in which
there 1s widespread agreement that the EU and the Eurozone needs reform, however,
this vision 1s only one among many. The narrow focus on this vision is nevertheless
justified in the context of the present thesis for two reasons. First, this vision is most
closely associated with the ECB and a number of ECB officials have promoted it actively.
As such, it would appear that this vision represents the solution to the problem of politics
in relation to the monetary order favoured by the institution most immediately
associated with protecting it. More importantly, this vision emerges from within the logic
of the existing order as a response to governmental problems associated with realising
and protecting it. In contrast to most other visions of Eurozone reform, it 1s not an
attempt to redefine the basic normative values of the order but an attempt to protect its
1deological and material substance by changing its political and constitutional form. In
so far as it 1s transformative, it 1s so in constitutional terms, not ideological. It seeks to
preserve the essence of the constitution through its reform. The question of whether it
would succeed or be self-defeating if it were to be realised remains open, but the very
perception of a necessity of Furopean sovereignty underlines the inescapability of

politics 1n relation to the monetary order.

The Crisis of Dual Sovereign Representation

The EMU as a governmental order faced three distinct but interrelated problems in the

context of the Eurozone Crisis. It faced, first, the problem of securing Member State
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obedience to the demands of the euro. As discussed i the previous chapter, this
problem was to some extent overcome through employing the control of the access to
money 1n a coercive manner. This ‘solution’ to the problem, however, mtroduced a
different kind of problem: the problem of legitimate authority. Second, the EMU faced
the problem of a lack of general governmental capacity. The European level may have
been able to intervene in the internal affairs of debtor Member States and the ECB may
have been able to redefine the meaning of its mandate, but the European level was, and
still 15, unable to develop and implement a general Furopean economic policy
autonomously. The general economic policy position of the Eurozone remains an
aggregation of the economic policies implemented at the Member State level. The
European level therefore remains only indirectly in control of the economic policy of
the Union as a whole. Finally, the EMU, and the EU more generally, faced the problem
of redefining its fundamental claim to authority. This problem 1s the product of the two
former, but it is distinct from them. The EU in general has traditionally relied on
generating legitimacy from its ability to produce certain outcomes. It has relied on
‘output legitimacy’ (Scharpf 1999) and based its authority and claim to obedience on a
logic of governmental effectiveness (Isiksel 2016). It was able, or so the assumption goes,
to secure outcomes that the Member States individually would not have been able to.
The ECB epitomises this ‘functional’ basis of authority: despite its lack of ‘mput
legitimacy,’ it claims legitimate authority on the basis of its superior ability to secure price
stability across the Eurozone.

While the Crisis may be said to have put the EU’s functional constitution into
sharp relief (Isiksel 2016), it has also, particularly in terms of its ‘output legitimacy,” been
severely challenged (see e.g., Schmidt 2015). The EU 1s no longer automatically
perceived (if it ever was) to promote the economic welfare of its citizens in a Pareto-
efficient manner. The euro in particular creates winners and losers and it has involved
sacrifices at the individual Member State level that are difficult to square with the notion
of it being a ‘symbol of unity’ and a means of promoting economic growth and prosperity
for all. In the wake of the Crisis, the EMU faced a crisis of authority that manifested
itself as a problem of the authority to mtervene in Member State affairs, a problem of
the authority to govern economic policy comprehensively, and a problem of redefining

the foundation of the constitutional order’s authority.
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Overcoming the Member States’ Sovereign Power over Economic Policy

European interventions in Member State affairs respond to the problem that domestic
political processes do not necessarily always respect the constraints on democracy that
EMU membership entails. As such, politics at the Member State level constitutes a
threat to the stability and viability of the euro. Such conflicts present a distinct problem
for the structure of dual sovereign representation. The basic assumption of the structure
1s a version of pacta sunt servanda: Member State politics 1s supposed to conform to the
original agreement because the Member State itself was party to authorising it. The
democratic narssance of the construct was supposed introduce the self-restraint on
democratic decision-making processes necessary for the common currency to function
and for all to benefit from it. The political freedom to continuously express changing
opinions concerning economic policy was therefore supposed to have been sacrificed in
the constituent moment in order to secure an economic and, in particular, monetary
stability that had previously proven elusive (see chapter 4).

During the Crisis, the political freedom of Member States with regard to
economic structures and policies was suppressed In emergency mode. Securing
obedience 1n such a manner, however, 1s problematic in several ways. The legitimacy of
such interventions 1s, for one, questionable. But perhaps more importantly from the
perspective of Eurozone governability, they demand a sense of emergency. While
emergency politics relies on a certain ‘securitisation’ narrative and a particular
mterpretation of concrete events (White forthcoming), it must refer to some nucleus of
a general sense of fragility or instability. Emergency political coercion 1s a governmental
approach that only works effectively when conditions are amenable to it and there 1s a
general sense of things being out of hand and on the brink of collapse. As a permanent
approach to governing, however, it fits uncomfortably with an i1deology of stability and
order. From the perspective of the 1deology of stability, the ordinary government of the
Member States from the European level must be regularised.

During the Crisis, several measures were implemented to regularise the
government of Member State economic affairs. One means of doing so was found in
the so-called ‘golden rule’ of balanced budgets contained in the Treaty on Stability,
Coordination and Governance i the Economic and Monetary Union (or Fiscal
Compact). The introduction of the golden rule in national legal “provisions of binding

force and permanent character, preferably constitutional” (art. 3(2) TSCG) in many ways
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simply concretised the constraints perceived to be demanded by the euro. In terms of
method, however, the Fiscal Compact, which was ratified outside the framework of EU
law, differed somewhat from the traditional pacta sunt servanda-method of the EMU.
Rather than creating or reinforcing rules at the European level, the Fiscal Compact
sought to introduce the golden rule into the expression of the will of the people in their
respective constitutions. Thereby the constitutional expression of political will for the
euro and for the basic outlines of economic policy were to be aligned. Constraints on
government spending would not be externally imposed limits on the Member State
peoples’ sovereignty, but an expression and concretisation of 1t. A government running
persistent budget deficits would not (only) be violating EU law and agreements, but its
own constitution.

As a solution to the problem of politics at the Member State level, however, the
approach of the Fiscal Compact does not diverge structurally from that traditionally
associated with the economic policy dimension of the EMU. The Member State 1s still
the only political actor able to give legal effect to economic policymaking decision. Even
i Member States subject to structural adjustment programmes, it is only through the
agency of the state that reforms take legal effect. The European level does not have the
authority to implement, for mstance, a budget on a Member State’s behalf. Despite
efforts to strengthen the surveillance and punishment mechanisms available to the
European level, the economic policy of the Union remains dependent on the
cooperation (or emergency political coercion) of Member States. Regardless of legal
limits, the Member States remain the sovereign representatives of their respective
peoples within the sphere of economic policy.

The Member State’s sovereign powers within economic policy means not only
that the European level cannot take control of the economic affairs of the Member
States, but also that the European level cannot conduct an autonomous economic policy.
It cannot 1n any comprehensive manner control the uses to which public spending 1s
put. These limits on the European level’s governmental capabilities have led to calls for
reforms to make the EMU ‘genuine’ (Van Rompuy 2012) by ‘completing’ (Five
Presidents’ Report 2015) and ‘deepening’ it (Commission 2017). Reforms are, in other
words, presented as means of making the EMU more like it was always already supposed
to be. They introduce nothing new but serve to realise the order that the Member States

and their peoples had signed up to in the first place. The reforms are thus presented not
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as mfringements of Member State rights, but as concretisations of the original political

will of the Member State peoples for the euro and all that it entails.

Democracy as the Constituent Decision on the Euro
This perspective informs the so-called ‘Five Presidents’ Report,” which presents a vision
for ‘completing’ the EMU. In its first chapter, the Report (2015: 4) explicitly addresses
the nature of the relationship between the emergency politics of the Crisis and its
problematic relationship with the existing institutional and democratic structure of the
EU:
The challenges of recent years forced national governments and EU institutions to
take quick and extraordinary steps. They needed to stabilise their economies and to
protect all that has been achieved through the gradual and at times painstaking process
of European integration ... it 1s clear that the quick fixes of recent years need to be
turned into a lasting, fair and democratically legitimate basis for the future.
The ad hoc approach of the Crisis was driven by the necessity of conserving the
European “house that was bult over decades” and 1s justified as such, but it 1s
unsustainable and democratically illegiimate in the long term. It 1s, therefore, “high time
to reinforce its foundations” (ibid.), the importance of which 1s underlined by the
continuing necessity of doing “a lot more... to improve economic policies” (ibid.).

The Report stresses that “[t|he euro 1s more than just a currency. It is a political
and economic project” in which “monetary sovereignty” is shared (ibid.). The Report,
furthermore, explicitly recognises that this 1s associated with the sacrifice of a number of
political freedoms when it comes to economic policy. “[N]ational adjustment tools,” for
mstance, have been given “up on entry” (ibid.). The sacrifice of these, however, 1s
justified with reference to “benefits of using a credible stable currency within a large,
competitive and powerful single market” (ibid.) and the EMU being a “means to create
a better and fairer life for all citizens” (ibid: 2). The EMU’s failure, however, means that
these promises of promoting the common good of all Europeans have not been fully
realised. In order to do so, then, the EMU needs further reform and the reforms already
undertaken need to be better monitored and enforced. As an example of what needs to
be done, the Report notes that the European Semester’s “Country-Specific

Recommendations need to be concrete and ambitious.” These recommendations,
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however, “should remain ‘political’, 1.e. Member States should have a degree of freedom
concerning the exact measures to be implemented” (ibid: 9, emphasis added)..

The notion of the Member States only retaining ‘a degree’ of political freedom
regarding their economic policies underlines that “only a select few states in the
eurozone retain the luxury of being able to generate change in domestic economic policy
through electoral alternation” (Isiksel 2016: 225). That is, as long as a Member State 1s
i some way subject to the European mstitutions’ evaluation of their economic policy
position for access to money (through the ECB, for instance), it must, by and large,
accept the demands of the Commission.. According to the Report, however, this 1s not
a big problem in terms of democracy because, “In an increasingly globalised world,
Member States have a responsibility and self-interest to maintain sound policies and
embark on reforms that make their economies more flexible and competitive” (Five
Presidents’ Report 2015: 4, emphasis added). According to this perspective, democracy
at the Member State level 1s always already constrained by external forces and any
authentic expression of political freedom must conform to the hmits of the possible.
Political freedom 1s, as it were, unfettered as long as it conforms to what 1s expected.

There are various other examples of such rhetoric in the Report and in general
it leaves little 1f any room for meaningful democratic input into formulating the basic
principles of economic policymaking at the Member State level. The Report seeks the
Justification for this order of things in political union, which 1s presented as providing
“the foundation for all of the above [the various reforms| through genuine democratic
accountability, legiimacy and institutional strengthening” (ibid: 5, emphasis added). As
such, the Report acknowledges that the lmitations on democratic decision-making in
the Member States will need to be compensated for at the European level. The

democratic strengthening of the European level, however, focusses only on concepts

i Introduced in 2010, the European Semester is a process aimed at, in the words of the Commission,
“ensuring sound public finances (avoiding excessive government debt)[,] preventing excessive
macroeconomic imbalances in the EUJ,] suppOItlng structulal Ieforms to create more jobs and
g,rowth[ and] boostlng 1mestment See SINESS-€C -euro/ec .

[duessed 10 December 201‘)]

» The Italian government’s confrontation mth the COHIHIISSIOH over its 2019 budget highlighted the
difficulty a Member State faces when trying to implement a significant change to economic policy that
the Commission does not approve of. Combined with the ECB’s right to withdraw support for
Member States in its QFE. programme on the basis of a government’s attitude, the European level holds
considerable means of ‘persuasion’ in such confrontations.
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such as ‘accountability,” ‘transparency,” ‘dialogue,” ‘discussions,’ ‘debate’ and ‘exchange
of opmions’ (ibid: 17). There i1s no indication that parliaments, whether national or
European, should have any form of decisive power in the envisioned ‘political union.’
Parliaments in this framework are truly reduced to talking clubs, with particularly elected
representatives in national parliaments on the “losing side of a reinforced two-level
game” (Crum 2018: 269).

If the stability of the euro demands the suppression of democracy as an active
force for shaping economic policy, this leaves democracy at the Member State level, as
discussed 1 relation to the Greek case in chapter 6, with essentially only a single
mmportant question: do we want the euro? When it comes to economic and monetary
policy, democracy 1s reduced to the constituent decision on the basic monetary and
economic order. Within the constituted order, economic policy becomes subject to the
overriding concern of securing umty and relative homogeneity in order to safeguard the
viability of the order. Democracy as the decision-making process that gives expression
to the will of the people 1s a foreign element within this order and as such it can enter
only at the founding moment, if at all. Politics as the continuous ability to redefine the
values and priorities informing the activity of governing must be suppressed in the name

of the stability of the monetary order.

European Sovereignty in the Name of Stability

The conclusion that political freedom must be suppressed in the name of stability echoes
the Hobbesian notion of the sovereign as the means of allowing the political community
to escape the destructive effects of competing interpretations of the Good of politics. In
the ‘completion of the EMU’ as in Hobbes’ Leviathan, the imperative of, and
supposedly common interest in, stability justifies the suppression of the political freedom
to express and act on competing opinions. The sacrifice of political freedoms at the
Member State level, furthermore, 1s not only justified with reference to the stability of
the mternal order but also with respect to Europe’s place in the world. Political freedom
in the Member States, in other words, makes the European project vulnerable not only
to internal collapse but also to foreign domination.

In this context, the continuing ambiguity of public authority in the Eurozone 1s
unsustainable:

In spite of the undeniable importance of economic and fiscal rules and respect for

them, the world’s second largest economy cannot be managed through rule-based
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cooperation alone. For the euro area to gradually evolve towards a genuine Economic
and Monetary Union, it will need to shift from a system of rules and guidelines for
national economic policy-making to a system of further sovereignty sharing within
common institutions (Five Presidents’ Report 2015: 5).
The EMU must, in other words, shift towards a system in which the Union level has “its
own fiscal capacity and a means of imposing budgetary and economic decisions on its
members” (Commission 2012: 31, emphasis added; see also Trichet 2011a). The Union
must evolve In a manner that allows 1t to implement economic policy with the same
authority as it does monetary policy. It must move towards a structure that allows it “to
take decisions immediately applicable i a particular economy that puts the euro area
financial stability in danger” (Trichet 2011b; see also the discussion in chapter 6 of
Draghi’s notion of an ‘institution-based’ approach to governing).

Suppressing the potentially destructive effects of conflicting economic policies at
the Member State level and securing the governmental capacity of the Union within the
economic realm 1is central to visions of ‘European sovereignty.” What unites such visions
1s that the notion of European sovereignty promises an avenue both for overcoming and
suppressing internal divisions and for strengthening the European level’s governmental

capacity.

Sovereignty as Governmental Capacity

The notion of ‘European sovereignty’ reflects a particular conception of sovereignty.
Seeking to explain how European level reforms “will change the relationship between
the Union and the Member States,” Mario Draghi (2013) outlined this conception in
some detaill. While Draghi concedes that the reforms in question will entaill a marked
change, he asserts that they are, in line with the above, not producing something new.
They are merely “perfecting’ something that has already begun.” As such, “Policy-
makers are,” quite simply, “following through the consequences of the decision to create
a genuine single market supported by a single currency.”

In this context, Draghi claims that there are essentially two ways “to look at
sovereignty.” The former he associates with Bodin and this sees sovereignty as a
“normative” concept “historically favoured by absolutism.” It defines sovereignty “in
relation to rights: the right to declare war, and treat the conditions of the peace, to raise
taxes, to mint money and to judge in last resort.” In contrast to this, Draghi outlines a
“positive” view, which sees sovereignty as relating to “the ability to deliver in practice the
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essential services that people expect from government.” In this view, sovereignty is not
necessarily related to the expression and realisation of political will but 1s a means of
governing effectively: “A sovereign that i1s not capable of effectively discharging its
mandate would be sovereign only in name.”

Draghi (2013, emphasis added) somewhat questionably associates the latter view
of sovereignty with Locke and claims that “the sovereign exists only as a fiduciary power
to act for certain ends. It is the ability to achieve those ends that defines, and legitimises,
sovereignty.” Citing James Madison’s Federalist Paper no. 45, then, Draghi (2013)
asserts a functional or teleological understanding of sovereignty and public authority:
“no form of government whatever has any other value than as it may be fitted for the
attainment of [the public good].”” When “deciding which powers should be at national
or European levels,” one should “look at effectiveness, not at abstract principles that
may be empty mn today’s world.” While Draghi does not specify what those ‘empty
abstract principles’ might be, his msistence that a “pragmatic focus on policy efhicacy ...
should be the motor of further integration” suggests that sovereignty should at least not
be ‘confused’ with the freedom to express values and opimions in, through and on
economic policy at the Member State level. Draghi (2019a) thus develops a functionalist
view of sovereignty that entails that “True sovereignty 1s reflected not in the power of
making laws [but in] the ability to control outcomes and respond to the fundamental

9
3

needs of the people: what John Locke defines as their ‘peace, safety, and public good.

This conception of sovereignty sees it essentially as a question of governmental
capacity, “the actual ability to control things” (Loughlin 2016: 63). Sovereignty as the
“rightful authority” (ibid.) to express political will in mstitutional form and governmental
practice 1s of little relevance. Or rather, ‘true sovereignty’ 1s define i such a way that
rightful authority follows from governmental capacity. Any insistence on rightful
authority as determining in what form and for what purpose governmental capacity 1s to
be exercised 1s counter-productive: “The ability to make independent decisions does

not guarantee countries ... control [of their fates] ... independence does not guarantee

sovereignty” (Draghi 2019a).

s It ought to be noted that associating this view with Locke 1s a stretch. Locke conceives of the legislative
as the supreme power of government, subject only to the people’s ultimate power to “remove or alter
the legislatve” (Two Treatises, bk. 2, ch. XIII). That true sovereignty should be unrelated to the
rightful authority to make laws is a manifest misreading of Locke.
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The definition of sovereignty through governmental capacity contains an implicit
critique of the original EMU structure. In this structure, the Member State, by virtue of
remaining the sovereign representative of its people within the economic policy domain,
retained the ‘rightful authority’ to make laws and define economic policy according to
will. In the sphere of monetary affairs, on the other hand, the ECB had the rightful
authority to enact laws and decisions without mmvolving the Member State level. The
sovereignty of the people of each Member State was expressed in a structure of dual
sovereign representation, which divided and thus limited the governmental capacity of
both Member States and the ECB. The source of authority and the subject of political
authorisation, however, was neither divided nor limited. As such, every people of the
Eurozone could i principle always decide to withdraw from the euro or express its
political will in a manner that conflicted with the demands of the euro. This introduced
a source of instability into the governmental order. The ‘more perfect EMU’ therefore
demands a reconstitution of governmental capacity, because its division and the
continued possibility of expressing rightful authority against the project jeopardises the
realisation of ‘peace, safety and public good.” The continuous existence of plural
relations of sovereignty within the Eurozone constitutes a threat to its continued unity.

The reference to Madison 1s notable in this respect. Devoted to the question of
the “Alleged Danger from the Powers of the Union to the State Governments,”
Federalist no. 45 (Madison 2009 [1788]: 97) outlines a conception of the distribution of
powers between the different levels of government as resting on the question of how best
to ensure “the public good, the real welfare of the great body of the people” (ibid: 98).
The question of the rights of the States vs the governmental powers of the Union 1s
thereby presented as one regarding which level 1s best capable of realising the will of the
people. According to Madison, insisting on the sovereign rights of the States against the
Union 1s potentially a betrayal of the people as it might make the realisation of the will
or welfare of the people impossible. From this it appears to follow that Union authority
over the states 1s justified in so far as it 1s able to make the realisation of the will of the
people more feasible in the face of external threats and “global disorder” (Macron
2018a) as well as internal strife and the reappearance of “a sort of European civil war”
(ibid.).

The question of sovereignty as the supreme power to realise the will of the

people thereby becomes a question of being able to control the political community’s
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fate. And this “is what the EU gives to the people of Europe: a way of sustaining an open
mternational order while also bending its outcomes to their will” (Coeuré 2018, emphasis
added). Because the European states are unable on their own to exert themselves on the
factual conditions of global trade and finance, for instance, the Union offers a better
avenue for effective sovereignty: “the EU gives its citizens more democratic control over
globalisation than is afforded to people in other countries” (ibid.). Asserting state rights
against the EU (which Brexit 1s an example of, according to Coeuré) 1s thus, in line with
Madison, potentially a betrayal of the will of the people because the EU’s “capacity to
harness globalisation to the popular will” (Coeuré 2018) 1s greater than that of the
Member States individually. In the realm of global affairs, sovereignty is only possible
“through European integration” (Coeuré 2018; see also Draghi 2019b). In so far as the

EU needs reform, it needs it to “achieve its full potential” (Coeuré 2018).

The People of Europe as a Foundation of Sovereign Authority

The question of realising ‘the will of the people’ raises two distinct questions: who 1s the
people? And how is its will to be known and made the foundation of governmental
activity?

As a politico-legal category, the ‘the people’ 1s a notion of singularity; it wills i
the singular. For the will of the people to become the foundation of governmental
activity, 1t must be expressed through a process that reduces the evitable multiplicity
of opinions to a single authoritative expression of will. Within the democratic sovereign
state, the process of reduction and ultimate closure can be achieved in multiple ways,
including ordinary and extraordinary elections, referenda, and through the more elusive
notion of public opinion. As long as the process of reduction 1s generally agreed upon,
any closure will (generally) be accepted as authoritative. In the Eurozone, the process of
reduction and closure 1s more complex due to there being no supreme political authority
at the European level. If a conflict exists between competing expressions of popular will
by autonomously existing peoples concerning matters of common concern, how can
closure be obtained?

In the realm of monetary policy, closure is obtained through the ECB’s
representation of the shared will of the peoples, expressed in the constituent decision,
for the euro and for price stability. As long as the euro 1s not abandoned, the ECB wills

and governs on behalf of the people within the realm of monetary affairs. For the
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purposes of monetary policy, the peoples are governed as if they were one people. This
logic 1s clear in ECB justifications for unconventional monetary policies such as the
OMT and QE programmes during the Crisis, where interventions in favour of (or
against) a particular Member State are justified with reference to “safeguarding an
appropriate monetary policy transmission and the singleness of the monetary policy”
(ECB 2012, 2015d; see also chapter 6). OMT’s, for instance, could not be justified with
reference to helping individual governments by bringing down yields but only with
reference to maintaining the ability of the ECB to govern the Eurozone as one. In the
Crisis, this logic was extended to the general ‘Eurozone government’ (on this notion, see
Sacriste and Vauchez 2019), whereby the ESM, for instance, was only “to be activated 1
mdispensable to safeguard the stability of the euro area as a whole.”.

While being governed as one within the sphere of monetary policy, however, the
peoples of the Eurozone remain in the plural when it comes to economic or fiscal policy.
In the sphere of policymaking defined as ‘economic,” the singleness of popular wills
cannot be taken for granted because there exists no process or institution that reduces
multiplicity to singularity. The Member State peoples remain free to express their wills
through their respective governmental apparatuses. Multiplicities of opinions are not
reduced to one, but to 19. In the absence of a single mstitutional expression of the
peoples’ will, a single sovereign representative, even constitutional constraints remain
only limits on the peoples’ freedom to express political will. The question of the
governmental capacity to control the community’s fate is two-sided as long as the peoples
remain in the plural. The problem of governmental capacity at the Union level, including
the question of being able to ‘impose budgetary and economic decisions on its
members,” 1s thus mtimately tied to the question of the nature of the foundational
political subject: the peoples or the people?

In justifying its authority to depart from a narrow interpretation of its mandate
and objective of price stability, the ECB has sought to invoke a more organic notion of
the relationship between itself and the ‘the people of Europe’ (see chapter 6). While the

ECB may have departed from the content of the constituent decision, there 1s a certain

+ 2011/199/EU: European Council Decision of 25 March 2011 amending Article 136 of the Treaty on
the Functioning of the European Union with regard to a stability mechanism for Member States whose
currency 1s the euro (emphasis added).
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logic, however problematic, to the invocation of ‘the people’ in the singular in this regard.
As discussed n chapter 6, emergency politics presents the legitimacy and even legality
of any given act as being derived from the existential necessity of protecting the will and
welfare of the people. The OMT programme’s departure from the strict letter of the law
was justified with reference to the continuing political will for the euro and the
Eurozone’s salut public (see, e.g., Draghi 2012). In the securitisation discourse
associated with the kind of constitutional guardianship exercised by the ECB, the will
and welfare of the people become merged with and indistinguishable from governmental
practice on its behalf. As such, it seems only natural to the ECB and its officials to invoke
and appeal to ‘the people of Europe’ in the singular when justifying its ‘increasingly
complex’ and wide-ranging role in Eurozone government (see Draghi 2016a, 2016¢,
2016d, 2017, 2018b, 2018c, 2018d, 2018e, 2018f, 2018g, 2019b; Coeuré 2012, 2013,
2016, 2018; Mersch 2017b; Constancio 2017; Lautenschliger 2017; Angelom 2019).
The notion of an organic relationship to a singular foundational political subject reflects
a shift from a formal basis of authorisation to one that is more informal and more akin
to that discussed in relation to the Bundesbank in chapter 2. The question is how it
relates to the broader notion of ‘European sovereignty” as the general phenomenological
capacity to affect change in the world.

The securitisation discourse and its corresponding invocation of an organic link
between the European governmental apparatus and the people of Europe in the singular
has not only been presented in the context of the most ‘urgent’ phase of the Crisis. It1s
also mvoked 1n the context of ‘perfecting’ the EMU and overcoming polarisations within
it in order to strengthen Europe’s position in the world (see, e.g., Macron 2017, 2018a,
2018b; Coeuré 2018; Draghi 2017, 2019a; Juncker 2018; Lautenschliger 2019).
However, in this context, as opposed to the German, it is not only the central bank that
1s the organic representative of the people, but the European governmental apparatus as
a whole. Only the European level can give the citizens of Europe the capacity to
determine their own fate (Coeuré 2018). The will of the European people, therefore,
needs neither elective representation nor other procedures of reduction and closure but
can be deduced from the governmental activiies of the Union. Following the
Rousseauian notion of the acts of rulers being considered expressions of the general will

so long as they are not opposed by the people (see chapter 6), it can arise organically.
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The legitimacy of the Union’s governmental capacity 1s thus defined ‘negatively’ from
the absence of an effective expression of dissent.s

In this regard, the invocation of the ‘European people’ rather than ‘European
peoples’ takes on a distinct significance. On the one hand, it introduces a unified
foundational subject of authorisation in the present, thereby reducing the importance of
original, formal expression of a unity of wills in the Treaties. On the other hand, it
reduces the mmportance of expressions of popular will at the Member State level.
Relative to the great whole of the European people, the populations of the individual
Member States are but minorities, to paraphrase Wilhelm Vocke (see chapter 2). Any
part of the European population’s potential or actual opposition to governmental acts
or constitutional transformations can be set aside in the name of the greater good and
stability of the whole.

The necessity of European unity 1s central to the vision of European sovereignty.
Macron (2018b) imntroduces his wvision of European sovereignty by stressing the
mmperative: “let’s not be weak, let’s not be passive.” European sovereignty is thereby
presented as a means of becoming a more active and powerful governmental force both
mternally and externally. The primary problem of European sovereignty is, according
to Macron, effective self-determination i relation to global forces. It expresses the
refusal “to allow others to decide for us” (ibid.). It expresses the effort of Europe to take
“its destiny into 1ts own hands” and develop “ Weltpolitikfihigkei? - the capacity to play
arole, as a Union, in shaping global affairs” (Juncker 2018: 5). Europe, in other words,
“has to become a more sovereign actor in international relations” and “ 7he geopolitical
situation makes this Europe's hour: the time for European sovereignty has come” (ibid.,
emphasis in original).

The strengthening of Europe’s power in the world, however, demands internal
unity, as “division would be fatal; 1t would further reduce our actual sovereignty”
(Macron 2018b, emphasis added). Since “[d]ivisions push us into siege warfare,” the
external dimension of sovereignty 1s mextricably linked to the internal suppression of

divisions. In this regard, Macron (ibid.) stresses the importance of championing

; In this narrative, Brexit might be interpreted as ‘proof” that individual peoples can indeed manifest their
dissent by exiting. The absence of other exits, then, can be seen as a form of aflirmation by ‘silent
referenda.’
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“economic, fiscal and social convergence” and “competitiveness created by reforms in
each State” (Macron 2018a). The Eurozone, furthermore, needs to be “stronger, more
mtegrated” and have “its own budget, enabling investment and convergence” (Macron
2018b). It must have “a budgetary capacity to promote stability and convergence”
(Macron 2018a). European sovereignty 1s thus directly related to addressing the
problems of the EMU discussed above. And the euro is central to European sovereignty
because “long-term economic power can only be built around a single currency”
(Macron 2017).; It expresses the unity of Europe and it “must become the face and the
mstrument of a new, more sovereign Europe” (Juncker 2018: 10). In order for the euro
to become the symbol of European sovereignty, however, “we must first put our own
house m order by strengthening our Economic and Monetary Union ... Without this,
we will lack the means to strengthen the international of role of the euro. We must
complete our Economic and Monetary Union to make Europe and the euro stronger”
(ibid: 10-11). In order to become sovereign, in other words, Europe must overcome the
continued possibility of Member State politics obstructing the achievement of unity.

The single currency, according to the perspective discussed, needs European
sovereignty just as European sovereignty needs the single currency. At the same time,
European sovereignty 1s justified with reference to the threat of civil war, on the one
hand, and outside domination, on the other. In the final instance, then, the demands of
the single currency must be realised both for and through European sovereignty:
European sovereignty 1s necessary in order to be able to implement reforms even in the
face of Member State opposition, but the reforms are at the same time necessary for
European sovereignty to become effective in relation to the outside world.

In so far as visions of European sovereignty make reference to democracy and
political freedom,; 1s to be realised through the European level. In this regard, the EP
and its members are invoked as “the direct representatives of the people of Europe”
(Draghi 2016¢; see also Macron 2018a). Democratic freedom at the Member State level,
however, 1s downplayed, particularly but not only, with regard to economic policy. In

relation to Member State economic policy, emphasis 1s placed on stability, convergence

¢ In the French original: “une puissance économique durable ne peut se construire qu'autour d'une méme
monnaie” (Macron 2017).
; In Juncker’s 2018 State of the Union, references to democracy are all but absent.
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and competitiveness reforms, not democracy and freedom. If democracy is to play a
role at all, it 1s at the European level. ‘European sovereignty’ thereby espouses a vision
of democracy that subscribes to the notion of a unified ‘European people’ rather than
the continued existence of the European peoples. This, perhaps, reflects that a notion
of unified sovereignty at the European level cannot but be based on a unified European
people as its political subject of authorisation. It would, after all, be the representation
of the unity of the Furopean people. Governmental necessities in the face of global
threats and internal division thus demand a reconfiguration not only of sovereign

representation but of the foundational political subject itself.

Monetary Order and the Problem of Politics after the Eurozone Crisis

The autonomous political existences of the Eurozone peoples have been challenged, if
not superseded, by the emergence of a ‘Eurozone government’ during the Crisis. Not in
affect, perhaps, but to a large extent in governmental effect. The idea of European
sovereignty based on a political relationship between the European governmental
apparatus and a ‘people of Europe’ remains, of course, a vision, a ‘utopia’ (Macron
2018b). From the perspective of European institutions such as the Commuission and the
ECB, however, European sovereignty has emerged as a kind of technocratic necessity.
It expresses both a critique of the constitutional construction of the E(M)U for failing to
deliver what 1t was supposed to and a means of overcoming this failure by strengthening
the governmental capacity of the centre. The notion of European sovereignty thereby
highlights that the problem of sovereign authority has re-emerged in the context of the
Crisis and 1t has done so, among other things, in relation to securing the stability of the
monetary order. While I have focussed almost exclusively on the question of sovereignty
as 1t relates to the authority and governmental capacity to conduct economic and
monetary policy, the emergence of the problem of sovereignty 1s not hmited to this.
European sovereignty 1s as much a response to movements demanding national
sovereignty in the context of divisions over liberal values and immigration (see Macron

2018a, 2018b; Juncker 2018) as it is to the problem of economic governmental capacity.

Sovereignty, Economic Government and the Euro
That European sovereignty 1s a response to ‘non-economic’ developments as well does

not reduce its meaning and significance in relation to the economic and monetary order
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of the Eurozone. The vision’s relationship to the euro-project, however, 1s not entirely
straight-forward. Given that the euro was born as an attempt to overcome the
destabilising effects of national monetary sovereignty (see Draghi 2019a; see also chapter
4), European sovereignty may appear as a logical ‘completion’ of the EMU in that it
seeks to supersede national sovereignty entirely. Visions of political union to
complement monetary union have long informed thinking about the future of European
mtegration and the 1dea of the EMU’s incompleteness 1s not new. In that sense, the
vision of European sovereignty inscribes itself within the tradition of ‘forging Europe
through crises,” to paraphrase Monnet’s famous cliché.

From an ideational pomt of view, however, deeper political and economic
mtegration 1s neither mevitable nor necessarily a logical consequence of the single
currency. The envisioned centralisation of economic governmental capacity at the
European level reflects the 1dea of a gouvernment econonomique contained in the
Werner Report. As discussed i chapters 2 and 5, however, this mstitutional
configuration was abandoned not only due to pragmatic considerations but on principle
by the Delors Committee. A stability-oriented monetary order, which found its guardian
i an independent central bank, did not need, and might even be threatened by, a
supreme economic policymaking authority. Such an authority was considered a threat
to central bank independence and to the achievement of price stability as the ultimate
objective of the monetary order. Reflecting the ordo/neoliberal consensus at the time,
the problem of monetary union was to curtail the sovereign powers of governments in
the name of stability, not to redefine them at another level.

From the 1deological perspective of securing a stability-oriented monetary and
economic order, the problem of centralised economic government is that its authority
and power may, once established, be put to uses other than those of securing economic
and monetary stability. This aspect of (supranational) political authority was what
troubled economic thinkers such as Hayek and Ropke as well as (German) central
bankers such as Karl Otto Pohl, Otmar Issing and Jurgen Stark. From this perspective,
a sovereign authority controlling economic policymaking could not be trusted to remain
committed to a stability-oriented economic and monetary order. A unified sovereign
deriving authority from a unitary people is, after all, illimitable and thus potentially
capable of even radical changes in 1deological outlook. The potential ‘damage’ a lmited

sovereign representative can do, on the other hand, 1s exactly that, limited. Even 1f the
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vision of European sovereignty 1s, at present, dominated by technocratic governing
principles and promoted by a set of leaders still wedded to a broadly neoliberal
1deological outlook, there can be no guarantee that the next generation of leaders will
remain so. A sovereign European economic government, in other words, reintroduces
the problem of time inconsistency. With unified sovereignty, then, the problem of
politics at the national level may be solved but it re-enters through the backdoor at the
Furopean.

Relying on technocracy as a check on such an economic government’s
ideological disposition, as discussed i chapter 5, 1s to rely on an in principle
unprincipled governmental logic: it governs on the basis of effectiveness and te/os, not
1deological conviction. As such, the notion of securing stability through European
sovereignty, whether democratic or technocratic, at the same time introduces the
potentiality, if not actuality, of politically controlling and/or technocratically altering the
general 1deological orientation of economic and monetary policy. The notion of
sovereignty as a response to the problem that politics at the Member State level poses to

the stability of the monetary order reintroduces the problem of politics only at level

potentially more powerful.

The Eclipse of Central Bank Independence as a Response to the Problem of Politics

The wision of European sovereignty poses questions in terms of central bank
imdependence. If supreme political authority 1s needed in order to secure the conditions
necessary for the stability of the monetary order, where does this leave central bank
mdependence as a response to the problem of politics? One can, of course, only
speculate on this, but while the idea of central bank independence has not been
abandoned as a normative 1deal, the constitutional transformation implied by Furopean
sovereignty would alter the nstitutional position of the ECB. In visions for the future
governmental structure of the euro, including among the Furopean central bankers
themselves, the ECB 1s no longer ‘lonely.” It 1s no longer a sovereign representative on
a par with the Member States, but an independent governmental institution within a
general governmental apparatus. Its constitutive relationship would no longer be that
between itself and the peoples, but that with the European government. Whether its

independence would become more akin to the Fed’s or the Bundesbank’s 1s an open
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question, but if 1t 1s legal and governmental flexibility that the ECB i1s after, it would
presumably resemble the Fed more than the Bundesbank. Like the American monetary
order, then, the European monetary would become one backed not by (constitutional)
law alone but by sovereign authority.

The turn to sovereignty displaces the importance of the traditional notion of
central bank independence as the single-minded pursuit of price stability as a response
to the problem of politics in relation to the monetary order. This displacement 1s in
many ways a logical consequence of changing socio-economic conditions. Unlike in the
wake of the Stagflation Crisis, the preeminent problem of monetary policy 1s not, at
present, inflation. Stability remains the defining concern, but it is a notion of stability
that goes much beyond price stability.

This, however, does not necessarily entail that the importance of the central bank
as an independent governmental power 1s reduced. And the ECB’s powers have, indeed,
been both formally and informally expanded and deepened in the context of the Crisis.
With the Banking Union, for instance, the ECB’s (secondary) mandate to promote and
protect financial stabihity was given mstitutional expression. Motivated by the need to
‘save the euro,” Member States transferred additional sovereign powers to the ECB
within the sphere of banking policy. This entailed curtailing the power of Member States
to develop their own approaches to banking supervision and regulation. This
transformation of the Furopean constitutional order (De Rynck 2016) reflects the same
logic and ‘imperative’ of overcoming the reliance on Member States’” voluntary efforts
to secure convergence as the vision of creating a greater direct economic policy-making
capacity at the European level. It reflects the necessity of actively employing centralised
public authority for securing the conditions necessary for general monetary stability as
well as the technocratic push mto spheres considered relevant for the realisation of its
telos.

The Banking Union can at the same time be seen as a step in the process towards
‘European sovereignty’: it mtroduces a Furopean level capacity to intervene in the
mnternal affairs of Member States in the name of the stability and interest of the whole.
The decision on the euro in this as in other aspects of Eurozone governance trumps the
possibility of expressing political will in ways that diverge from the demands of the euro.
The central bank remains central to the stability of the monetary order, but its

mdependence i the single-minded pursuit of price stability 1s no longer considered
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adequate. In terms of the normative basis of its governmental practice, the apprentice
has distanced itself from its German Meister.

Because the primary concern is governability - and thus the generation, not
constraint, of governmental capacity - central bank mdependence takes on a different
meaning in relation to securing the stability of the monetary order. In the Eurozone, if
not beyond, central bank independence no longer only refers to price stability and the
ability to say ‘no’ to governments. It is now a notion that refers to the technocratic
discretion and authority to evaluate and act on economic, financial and monetary
conditions in a manner conducive to the general stability, the general telos, of the
monetary territory (for invocations of central bank independence as ‘broad discretion,’
see KCB 2015a, 2017a; Draghi 2015b; Coeuré 2015; Praet 2015; Mersch 2016, 2017a;
Gren 2018). Within the vision of European sovereignty, the independent central bank
remains an important governmental power, perhaps even as one of the constitutional
branches of government, but it is not considered sufficient for securing the stability of
the monetary order. In line with the discussion of technocracy as needing an external
mmpetus for grounding its felos in chapter ), it reflects that political authority 1s necessary

to secure cohesion but also to give orientation to the exercise of governmental power.

Conclusion

The notion of sacrificing political freedoms at the Member State level in the name
securing the conditions necessary for the viability of the euro reflects the Hobbesian
notion of sacrificing political freedoms in the name of security. As such, the vision of
European sovereignty is in many ways a semantic reproduction of the original transfer
of sovereign powers to the ECB 1 the Maastricht Treaty. What 1s to be constituted,
however, 1s not a structure of limited sovereign representation but a structure of unitary
sovereignty, something akin to a Euro-state (where this leaves Eurozone-outs 1s another
matter). European sovereignty is, like the creation of the independent ECB 1n the first
place, a vision of settling the problem of politics in a foundational moment, a moment
of constituent power politics. In so far as the constituent decision on the euro remains
the only meaningful democratic decision in terms of economic structures and policies,
however, the danger of the Eurozone’s governmental structure becoming (or remaining)

a form of ‘technocratic absolutism’ in the name of the te/os of stability 1s real. Through
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the ‘need’ to protect the whole against threats emerging from its parts or from abroad,
the peoples of the Eurozone need to be, and have to a large extent already become,
governed as if they were ‘a people.” European, or at least Eurozone, sovereignty merely
expresses this already existing but still incomplete governmental order in the language
of political form.

This vision of a response and settlement of the problem of politics 1s not, of
course, uncontested. A number of political movements at both the European and
national levels have advanced critiques of the Eurozone’s emergency politics and its
mfringements of national or European democracy i the name of stability. Whether
from the perspective of reclaiming state sovereignty (on the right, e.g., Marine Le Pen,
AfD, Lega; on the left, see e.g., Lapavitsas 2018; Mitchell and Fazi 2017) or from the
perspective of democratising European sovereignty (e.g., DiEM25; T-DEM), such
movements emerge from a sense of loss: a loss of political freedom, a loss of welfare, a
loss of 1dentity. In such discourses, sovereignty i1s not reduced to the question of
governmental capacity but appears as a means of reclaiming and protecting a meaningful
democratic politics. In relation to the monetary order, the stress 1s put on the primacy
of politics. Democratic politics thereby becomes a means of breaking with the
established order and asserting the right to control the exercise of governmental powers.
In such perspectives, politics 1s, as discussed in relation to Keynes in chapter 1, not a
problem to be overcome but a means of realising the values and opinions of the
community in governmental practice. Itis a continuous process for generating the power
and authority to shape the collective expression of the community’s existence. And it
should inform the orientation of economic policy every step of the way. It 1s not only
mescapable but desirable. As in Keynes, the monetary order ought not to determine the
realm of economic policy possibilities but be placed in the service of political objectives.

Despite its technocratic bent, the EU elite’s vision of European sovereignty does
much the same. While framed in relation to technocratic necessities associated with
preserving stability, it 1s inherently a vision for constituting a political authority more
effective 1in achieving certain political objectives than a purely rules-based order. It
reflects the recognition that laws alone do not govern, public authorities do. This 1s the

notion informing Draght’s claim that two approaches to government have informed the
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EMU construction, a rules-based and an mstitutions-based, and that the former failed.s
It failed because without means of enforcing rules, decisions and principles, ‘covenants
without the sword are but words.” Sovereignty was fragmented within the rule-based
approach, but not within the institutions-based. As a sovereign power, the ECB was able
to pursue the political objective of the euro effectively because it had means of
mmplementing and enforcing decisions. But only ‘limitedly.” A wider reorientation of
governmental practice in the Furozone in the name of stability would demand
sovereignty. The survival of the political project of the euro would demand sovereignty.

The turn to an institutions-based approach to government in the Eurozone
reflects that the monetary order is mescapably a political order. Regardless of its
constitutionalisation, ‘depoliticisation,” or technocratisation, it 1s always in the service of
some kind of politics. It encapsulates a vision and ideology of democracy and its limits,
particularly as these relate to the possibilities and mmpossibilities of economic policy.
The perceived (technocratic) necessity of reconfiguring sovereignty in the Eurozone for
the purpose of protecting the monetary order only underlines this. The question of

politics in relation to the monetary order, then, concerns only what form it takes.

s According to Draghi (2019a), fiscal and structural policies were originally “areas of economic policy ...
considered too specific to the situation of individual countries to be entrusted to a common body. It
was felt that the only possible form of governance was for countries to exercise national sovereignty,
thereby respecting their own specific set of circumstances. A rules-based approach was seen to be the
only solution that was consistent with this vision. But it is worthwhile to reflect on how successful this
choice has been. For the cases where executive power has been invested with institutions, most would
agree that the mstitutions have performed relatively well. Trade policy has been effective in opening
up access to new markets ... Monetary policy has successfully fulfilled its mandate. But for the areas
that use a rules-based approach, some shortcomings have been revealed. The fiscal rules have
provided a framework for assessing fiscal policies but have at times proven difficult to enforce and
hard to explain to the public. In the area of structural policies, the Country Specific Recommendations
have had a limited impact, with less than 10% of recommendations being substantially implemented
each year.”
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Conclusion

The monetary order 1s a political order. It is founded on political authority and it 1s
governed according to political values and priorities. Politics, the process of formulating
and expressing collective will, 1s the fundamental problem of the monetary order.
Politics 1s a threat to its stability.

Central bank independence 1s an ntellectual and mstitutional response to this
threat. It 1s a political 1dea that presents an nstitutional means of overcoming the
potentially destabilising effects of politics. The 1dentification of the problem of politics
as a threat not only to monetary values but to the stability of the political and economic
order as a whole constitutes the basic premise that gives central bank independence its
specific meaning and, for some, its normative appeal. By removing the question of the
basic principles and objectives of monetary policy from the ordinary political process, it
promises to render politics less dangerous to the economic order. Central bank
independence 1s thereby an idea of moderate government. It constrains the exercise of
political power in economic matters and moderates the economic effects of changing
1deological outlooks on how to govern the economy. Both in its effects on thinking about
monetary matters and in terms of its institutionalisation, it i1s a means of entrenching a
consistent response to the question of the ‘Good’ of monetary policy by removing the
question from the realm of political contestation. Central bank independence does not
make the monetary order less political. It seeks, rather, to depoliticise the values and
priorities according to which money 1s governed.

While the core normative underpinnings justifying central banks’ right to say ‘no’
to political authorities (governments in particular) are relatively stable, the foundations
of their authority to do so differ widely according to the institutional context. In analyses
of the mstitutional positions of three major central banks - the Bundesbank, the Fed
and the ECB - this thesis has highlighted that the nature of central banks’ independence
differs qualitatively depending on the political culture and constitutional structure of the
community in question. Regardless of independence, a central bank 1s always inscribed
m a system of government that expresses certain values about the limits and conditions
of exercising public authority. As highlighted in chapter 1, furthermore, the question of
the basic principles according to which monetary issues are governed is linked to the
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broader question of the role of government in the economy. The structure of the
monetary order and how it is governed - on this Keynes, the ordoliberals and neoliberals
agreed - has implications that go far beyond the realm of monetary policy alone. It
expresses political values and 1deas about what the just society 1s and how 1t 1s best
approximated. In the German, American and European contexts of central bank
mdependence, such values and 1deas express themselves in different ways through, and
n, the relationship between the central bank and the broader governmental apparatus
of the political community.

In this thesis it has been argued that this relationship is one based on conflict.
The question of conflict, in turn, manifests itself in different ways. As discussed in
chapter 2, the German notion of central bank imdependence emerged - against
prevailing political opimions at the time (see also chapter 1) - from a conflict over
whether the central bank should be independent. In this conflict, central bank
mdependence was justified on the basis of a political myth that grounded the meaning
of central bank independence in a struggle to overcome a terrible past. Its meaning was
grounded 1n something beyond 1its economic expediency. The myth of the
hyperinflations presented the independence of the central bank and its ability to say ‘no’
to government as a precondition for a civilised societal life and a functioning democracy.
The constraints on the expression of political values through the ordinary democratic
process associated with an independent central bank were thereby justified with
reference to preserving the very possibility of expressing values in this way. Price stability
was not one economic objective among others, but the foundation on which the societal
order rested. Central bank independence, i turn, was presented as the only viable
means of securing it. The broad public acceptance of this narrative provided the
foundation of the Bundesbank’s authority to resist the government.

In the German conception, the legitmacy of central bank independence 1s based
on the foundational will of the people for price stability. Its authority, then, 1s based on
a foundational relationship of representation that 1s distinct from electoral
representation. EFlectoral representation is an incomplete way of representing the
people’s will. In this dual structure of representation, in which neither representative can
claim superniority over the other, the people, as the popular sovereign, 1s made present
i the activity of governing by the central bank as well as by the government. While

(informal) cooperation between equals may be the norm within this structure, conflicts
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can only be resolved through a manifestation of whose side public opimnion stands (the
people being present only through mediation).

A very different approach to the relationship between the people, the central
bank and the government informs the institutionalisation of the Fed’s independence. As
discussed in chapter 4, this relationship 1s characterised by a dual mediation. On the one
hand, the will of the people concerning monetary affairs is mediated by elected
representatives. On the other, the elected representatives’ control of monetary policy 1s
mediated by the Fed as an independent government agency. This structure of mediation
reflects an approach to moderating the exercise of political power concerning monetary
policy that does not eliminate political influence on monetary matters. It makes it more
difficult for any one party or i1deological outlook to dominate monetary policy, but it
does not abolish political control entirely. The ultimate authorty of elected
representatives remains the backdrop to any conflict between (a branch of) government
and the central bank. The Fed may often prevail in conflicts with, say, the President, but
its authority 1s derived from the constellation of (partisan) forces across the different
branches of government, not, as the Bundesbank, from a direct political relation to the
nation. The institutional inclusion of the opposition within the American framework of
government i1s what gives the Fed the authority to say ‘no’ to government. The
mstitutionalisation of central bank independence within the US system of government 1s
thus a means of preventing the domination of monetary policy by one set of (partisan)
interests in an effort to render it more stable over time.

In both Germany and America, the central bank 1s a product of ordinary
legislation. In the American context, this 1s an essential aspect of the governmental
structure. It 1s this that allows for the dual mediation of the exercise of sovereign powers
with regard to monetary policy. In the German context, the ordinary legal foundation of
the Bundesbank’s independence and mandate meant that the central bank remained
subject to the possibility of being changed by a simple majority in the Bundestag. As
such, its foundation of authority to act against the government was informal and
demanded a ‘constant vigilance’ in the effort to maintain the German Stabilititskultur.
Without this particular political culture, its independence could not be secured.

When the ECB was created by the Maastricht Treaty, neither of these models
was chosen. The framers of the Treaty in the Delors Committee consciously rejected

the notion of a European level equivalent to the federal governments of the US and
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Germany and the German Stabilititskultur could not be assumed to be entrenched on
a European scale. As such, the constitutional structure and the political culture of the
Eurozone-in-becoming demanded a different institutionalisation of central bank
mdependence as a response to the problem of politics. As discussed in chapter 4, this
led to the constitutionalisation of both price stability and central bank independence and
the ECB was constituted as an independent sovereign representative of the peoples of
the Eurozone.

The exercise of sovereign powers in the realm of monetary affairs was thereby
transferred to a governmental level separate from the level at which other aspects of
economic policy were conducted. This reflected an ‘insight’ from the theory of central
bank independence that emerged in the 1970s and 1980s in response to the Stagflation
Crisis (discussed i chapter 3). This literature highlighted that the conduct of monetary
policy could be safely separated from the general conduct of economic policy without
affecting the latter negatively. On the contrary, an independent central bank conducting
a monetary policy geared towards price stability would, the literature suggested, lead to
better outcomes in terms of inflation than a politically controlled central bank. And it
would do so without requiring sacrifices in terms of other economic variables such as
unemployment and growth. The monetary problem of politics, which in this perspective
had led to the Stagflation Crisis, could be overcome through a limited institutional fix.
‘Solving” 1t demanded no substantial sacrifices of economic governmental capacity. As
the Stagflation Crisis had shown, governments were in any case not really able to control
monetary policy effectively because rational market actors second-guessed their
mtentions and policies. By introducing an effective commitment device in terms of
monetary policy, any government’s economic policy would become more credible and
thus effective. Introducing central bank independence was therefore not to be
understood as a sacrifice but an enhancement of the political community’s governmental
capacity. It would allow the political community as a whole to bring inflation under
control, thereby overcoming one aspect of the ‘governability crisis” of the 1970s (see
Crozier et al 197)5).

Disregarding the question of whether central bank independence can be
considered a relatively minor institutional fix within a unitary state, 1t was certainly not a
minor change to the way the Member States of the Eurozone governed themselves. As

highlighted in chapters 4 and 5, the creation of the ECB introduced a novel
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constitutional relation between the peoples, the Member States and the Union level.
Based on a decision of the constituent power attributed to the Member State peoples,
the ECB 1s, like the Bundesbank, conceptualised as a direct representative of the
popular will for price stability. But because its foundation of authority is not derived
from one people but from several, it 1s a shared representative of the ‘peoples of the
Eurozone.” Through the creation of the ECB, the peoples of the Eurozone thereby
created an existential connection between themselves. The ECB would govern them on
their own behalf as one. Unlike the Bundesbank, this direct representational
relationship between the central bank and the foundational political subject(s) was
formalised in the constitutional charter of the Eurozone. The ECB’s authority was not
to be based on a delegation of power from a constituted power (like the Fed) or from
an organic link to public opinion (like the Bundesbank), but on a constitutional
mandate. This formal foundation of authority, moreover, 1s even more difficult to alter
than national constitutions. In the Eurozone, the monetary problem of politics was
thereby addressed constitutionally through the creation of an independent central bank
exercising sovereign powers without political control. This was a model that took the
1dea of central bank independence to its logical conclusion by separating it from the
need for certain political cultures or traditions. The ECB could thereby be seen as
central bank independence i its most ‘pure’ form.

The creation of the ECB as a sovereign representative of the peoples of the
Eurozone at the same time transformed the representative nature of the Member States.
Within its territory, the Member State was no longer the only body exercising sovereign
powers. The ECB’s governmental acts are directly effective within the Eurozone territory
as a whole and cannot be vetoed by the Member State. At the same time, the Member
State 1s not involved 1n the formulation of the ECB’s policies. Through the creation of
the ECB, the Member States were thus reconstituted as limited sovereign
representatives, albeit less Imited and functionally specialised than the ECB. The
Member State peoples, in other words, were understood to have inscribed a
supranational actor within the political relationship between itself and its governmental
apparatus. The ECB and the Member State governmental apparatus govern the citizens
subject to them with equal right, but in different governmental spheres. In terms of
general macroeconomic policy, a Member State people 1s governed not by one sovereign

representative but two.

239



Conclusion

The governmental order that this gives rise to, as discussed in chapter 5, 1s based
on distinct governing logics. These are by no means specific to the Eurozone, but they
take on a particular meaning within the Eurozone’s specific structure of sovereignty. The
governmental order 1s, first of all, based on relatively comprehensive legal ordering that
concretises and gives expression to the constituent will of the peoples. In relation to the
ECB, it serves to generate the ECB’s authority, but also to limit it and give it direction.
In the absence of an equivalent or superior political authority at the ECB’s governmental
level, it 1s law alone that governs the ECB’s exercise of powers. The constitutional law
of the Treaties 1s thereby both a protection of the ECB’s from political interference and
a protection of the peoples from the arbitrary exercise of powers by the ECB. Within
the constitutional 1imaginary, a violation of the law 1s violation of the will of the peoples,
and thus their continued existence as separate political subjects, because the law 1s a
concretisation of their foundational political will and a product of their right of
authorisation.

The law, however, cannot be complete. It has gaps and indeterminacies. It
cannot predict all future developments and prescribe action accordingly. It therefore
needs executive authority to complement it. In the ECB’s case, this executive authority
1s exercised technocratically. Based on expert knowledge of the immanent laws
governing the order of things, technocratic government 1s, according to its ideology, a
rules-based approach to executive discretion. It fills the inevitable gaps of the law in a
manner that does not sacrifice its spirit. However, while government according to
technocratic expertise 1s conceived of as a way of complementing the rule of law, 1t also
creates tensions. This is because technocracy is a form of governing based on a
teleological rationality. It governs for and on the basis of a specified objective. If the letter
of the law 1s seen as an obstacle to realising this objective, the technocratic authority will
ignore it. Or rather, the situation in which fidelity to the law risks compromising fidelity
to the telos (or vice versa) reveals the inherent ambiguity of the basic mandate. Similarly,
while the ECB exercises sovereign powers within a imited policymaking sphere, it may
consider developments 1 neighbouring spheres threatening its objective and therefore
seek to mtervene beyond its formal remit. The technocratic authority may, i other
words, violate the will of the peoples expressed in law i the name of realising the will of

the peoples expressed in the telos.
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The 1nherent ambiguity of the ECB’s mandate manifested itself as a
contradiction in the context of the Eurozone Crisis, as discussed in chapter 6. The OMT
programme was one such manifestation and the ECB’s role in the Greek crisis was
another. These cases at the same time emphasised the difficult relation between the
Eurozone’s governmental order and democracy. On the one hand, as highlighted in
chapter 4 and 5, the legiimacy of the governmental order 1s based on a popular
expression of will in a founding moment. On the other, democracy cannot remain too
active a governmental or authorising force within the governmental order as this would
reintroduce the problem of politics in relation to the monetary order. Democracy, in
other words, 1s the only valid legitimation of governmental authority but its active
expression must be avoided.

The OMT programme highlighted the ambiguity and tension inherent in the
ECB’s mandate. The legal limitation on the ECB’s powers was considered an
mmpediment to realising its felos and was, to all intents and purposes, suspended or
substantively transformed by the ECB’s acts. Transforming the meaning of the legal
mandate 1n a structurally significant manner, however, raises the problem of political
authorisation. It thereby reintroduces the problem of politics in relation to the principles
governing the monetary order and the question of its democratic authorisation. The
Greek crisis, on the other hand, highlighted a tension between the ECB being a
representative of the people and the peoples at the same time. The expression of
political will in Greece - through both the election of a particular government and
through a referendum - was considered a threat to the monetary order and its embodied
economic ideology. It was, therefore, understood by the ECB as a threat to the expressed
will of the peoples as a whole.

In the OMT case, the ECB transgressed the expressed content of the constituent
will of the peoples in the legal framework constituted in the past; in the Greek case it
negated the expression of political will by a people in the present. In both cases, however,
it challenged the continued existence of the peoples as separate political subjects and
thus one of the basic aspects of the Furozone’s particular constitutional approach to
overcoming the problem of politics in relation to money. In doing so, the ECB
mtroduced the (technocratic) ‘necessity’ of a unified European constituent power, a
‘Furopean people,” to authorise changes to the basic governmental structure. ‘Europe’

would have to become sovereign in order to allow the Union level to act directly in and
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on the Member States in a more general manner to overcome problems associated with
divergent expressions of political will. The Eurozone needed legal and political flexibility
as well as a stronger governmental capacity to change itself and its constituent parts in
response to urgent demands arising from changing socio-economic conditions.

The Eurozone Crisis saw a host of reforms and reform proposals itended to
address the governmental shortcomings of the original EMU framework by
strengthening the governmental capacity of the European centre. The wvision of
‘European sovereignty’ presented by EU elites and political leaders (discussed in chapter
7) takes these efforts to their logical conclusion. The European level needs, according
to this perspective, to be able to govern economic matters autonomously, without having
to rely on the more or less voluntary cooperation of 19 separate sovereign
representatives within the realm of economic policy. European sovereignty is thereby an
approach to overcoming the problem of politics in relation to the stability of the
monetary order. It 1s, however, a response that differs markedly from that associated
with the notion of central bank independence. It does not seek its resolution in the
fragmentation of political authority to control economic matters, but in the concentration
of sovereign powers at a, supposedly, more powerful level. It seeks it, as it were, in a
comprehensive Leviathan that is able to govern actively. As such, the notion of European
sovereignty undermines the 1dea of overcoming the problem of politics through the
transnationalisation of central bank independence as a means of constraming the
exercise of governmental power.

Central bank independence has not been entirely eclipsed as a response to the
monetary problem of politics in the Eurozone or elsewhere. However, in economic
conditions where the importance of ‘removing the punch bowl just when the party gets
goimg’ (McChesney Martin 1955: 12) 1s reduced, its specific meaning as a protection
against inflation appears less relevant. It 1s not the excesses of politics when it comes to
money that confronts contemporary economies but something else. In the Eurozone,
the problem is understood as a problem of governmental capacity. The problem is not
to constrain the exercise of governmental power, but to generate it. The question, then,
1s not whether monetary and economic issues should be governed politically, but what

form that politics takes.

242



Bibliography

Bibliography

Ackerman, B. 1993. We the People, Volume 1: Foundations. Cambridge, MA:
Belknap Press of Harvard University Press.

Ackerman, B. 2000. We the People, Volume 2: Transformations. Cambridge, MA:
Belknap Press of Harvard University Press.

Adenauer, K. 1956. Rede vor dem Bundesverband der Deutschen Industrie in Koln

(“Giirzenich-Rede”), speech. Available at: https://www.konrad-

adenauer.de/quellen/reden/1956-05-23-rede-bdi-guerzenich [accessed 3
November 2019]

Adler-Karlsson, G. 1967. Funktionssocilism. Eitt alternativ tll communism och
kapitalism. Stockholm: Prisma.

Adolph, C. 2013. Bankers, Burcaucrats, and Central Bank Politics The Myth of
Neutralty. Cambridge: CUP.

Agamben, G. 2005. State of Exception. Chicago, I11: University of Chicago Press.
Agemben, G. 2011. The Kingdom and the Glory. Stanford, CA: Stanford University

Press.
Aglietta, M. 2012. “The European Vortex” New Left Review 75 (May-June): 15-36.

Aglietta, M. 2019. The Reform of Europe: A Political Guide to the Future. London
and New York: Verso.

Aglietta, M. and Orléan, A. (directors of research). 1998. La monnaie souveraine.

Paris: Odile Jacob.

Alesina, A. 1988. “Macroeconomics and Politics” NBER Macroeconomics Annual 3:
13-52.

Alesina, A. and Gnilli, V. 1992. “The European Central Bank: Reshaping Monetary
Politics in Europe” in M. Canzoneri, V. Grilli and P. Masson (eds) Establishing a
Central Bank: Issues in Europe and Lessons from the U.S. Cambridge: CUP,
49-76.

Alesina, A. and Summers, L. 1993. “Central Bank Independence and
Macroeconomic Performance: Some Comparative Evidence” Journal of Money,

Credit and Banking 25(2): 151-162.

Angeloni, I. 2019. “Supervisory independence” speech at the ECB colloquium
“Challenges for Supervisors and Central Bankers”, Frankfurt am Main, 22
March. Available at:

. e on ¢
pl90322~ ¢231d57793.en.html [accessed 22 May 2019].
Arendt, H. 1970. On Violence. New York, NY: Harcourt.

Arendt, H. 1998 [1958]. The Human Condition. Chicago, IL: University of Chicago
Press.

Arendt, H. 2006. On Revolution. London: Penguin Books.
Arendt, H. 2017 [1951]. The Origins of Totalitarianism. London: Penguin.

243


https://www.konrad-adenauer.de/quellen/reden/1956-05-23-rede-bdi-guerzenich
https://www.konrad-adenauer.de/quellen/reden/1956-05-23-rede-bdi-guerzenich
https://www.bankingsupervision.europa.eu/press/speeches/date/2019/html/ssm.sp190322~c231d57793.en.html
https://www.bankingsupervision.europa.eu/press/speeches/date/2019/html/ssm.sp190322~c231d57793.en.html

Bibliography

Artis, M. and Winkler, B. 1998. “The Stability Pact: Safeguarding the Credibility of
the European Central Bank” National Institute Economic Review 163(1): 87-98.

Bade, R. & M. Parkin. 1988. “Central Bank Laws and Monetary Policy.” Unpublished
manuscript. Department Economics, University of Western Ontario.

Baer, G.D. and Padoa-Schioppa, T. 1989. “T’he Werner Report Revisited” in
Collection of papers submitted to the Commuttee for the Study of Economic and
Monetary Union. Luxembourg: Office for Official Publications of the European
Communities, 53-60.

Baldwin, R., Beck, T, Bénassy—Qu&é, A., Blanchard, O., Corsetti, G., de Grauwe, P.,
den Haan, W., Giavazz, F., Gros, D., Kalemli-Ozcan, S., Micossi, S.,
Papaioannou, E., Pesenti, P., Pissanides, C., Tabellini., G., and Weder di
Mauro, B. 2015. “Rebooting the Eurozone: Step 1 - agreeing a crisis narrative”
Center for Economic Policy Research Policy Insight No. 85.

Barber, W. 2008. Gunnar Myrdal: An Intellectual Biography. Basingstoke,
Hampshire: Palgrave Macmillan.

Barro, R.J. & D.B. Gordon. 1983a. “A Positive Theory of Monetary Policy in a
Natural Rate Model” Journal of Political Economy 91(4): 589-610.

Barro, R.J. & D.B. Gordon. 1983b. “Rules, Discretion and Reputation in a Model of
Monetary Policy” Journal of Monetary Economics 12: 101-121.

Beaud, O. 2009. Théorie de la Fédération. Paris: PUF.
Becker, G. 1964. Human Capital: A Theoretical and Empirical Analysis, with Special
Reference to Education. Chicago, IL: University of Chicago Press.

Benhabib, S. 1994. “Deliberative Rationality and Models of Democratic Legitimacy”
onstellations 1 (April): 26-52.

Benjamin, W. 1978. “Critique of violence” in W. Benjamin Reflections. New York:
Shocken, pp. 277-300.

Berger H. 1997. “The Bundesbank's path to independence: Evidence from the
1950s.” Public Choice 93(3/4): 427-453.

Berger, H and de Haan, J. 1999. “A State within the State? An Event Study on the
Bundesbank (1948-1973).” Scottish Journal of Political Economy 46(1): 17-39.

Berman, S. 2006. The Prmacy of Politics: Social Democracy and the Making of
FEurope'’s Twentieth Century. Cambridge: CUP.

Berman, S. 2009. “The Primacy of Economics versus the Primacy of Politics:
Understanding the Ideological Dynamics of the Twentieth Century” Perspectives
on Politics 7(3): 561-578.

Berman, S. and McNamara, K. 1999. “Bank on democracy” Foreign Affairs 78(2 -
Mar/April): 2-8.

Bernholz, P. 1989. “Ordo-liberals and the Control of the Money Supply” in A.
Peacock and H. Willgerodt (eds) German Neo-Liberals and the Social Market
Economy. London: Macmillan, 191-215.

Bernholz, P. 2013. “Independent central banks as a component of the separation of
powers” Constitutional Political Economy 24: 199-214.

244



Bibliography

Beukers, T. 2013. “The new ECB and its relationship with the eurozone Member
States: Between central bank independence and central bank intervention”
Common Market Law Review 50 (6): 1579-1620.

Beukers, T., De Witte, B. and Kilpatrick, C. (eds). 2017. Constitutional Change
through FEuro-Crisis Law. Cambridge: CUP.

Bibow, J. 2009. “On the origin and rise of central bank independence in West
Germany. 7The FEuropean Journal of the History of Economic Thought 16(1):
155-190.

Bibow, J. 2010. “Zur (Re-)Etablierung zentralbankpolitischer Institutionen und
Traditionen in Westdeutschland: Theoretische Grundlagen und politisches
Kalkil (1946- 1967)” in C. Scheer (ed.) Die deutschsprachige
Wirtschaftswissenschalft in den ersten Jahrzehnten nach 1949: Studien zur
Entwicklung der Okonomischen Theorie, Band XX V. Berlin: Duncker
&Humboldt.

Bickerton, C. and Invernizzi Accetti, C. 2017. “Populism and technocracy: opposites
or complements?” Critical Review of International Social and Political
Philosophy 20(2): 186-206.

Biebricher, T. 2014. “Power in neoliberal thought” Journal of Political Power 7(2):
193-210.
Binder, S. and Spindel, M. 2017. The Myth of Independence: How Congress

Governs the Federal Reserve. Princeton, NJ: Princeton University Press.

Bini Smaghi, L. 2007. “Central bank independence: from theory to practice,” speech
at the conference Good Governance and Effective Partnership, Budapest,
Hungarian National Assembly, 19 April. Available at:

7

[accessed 16 December 2019].

Bini Smaghi, L. 2010. Intervention in ECON Committee Hearing on “Improving the
economic governance and stability framework of the Union, in particular in the
euro area,” Brussels, 15 September. Available at:

h]IpS'{{!!M!Y ech eUropa 3”{1]]455,5{]; zyfjat:f‘l()]() /ht ]/]]QQQ] r ] ]
[accessed 3 November 2019].

Bini Smaghi, L. 2014. “Monetary Policy, the Only Game in Town?” in G.A. Akerlof,
O. Blanchard, D. Romer and J.E. Stiglitz (eds) What Have We Learned?
Macroeconomic Policy After the Crisis. Cambrnidge, MA: The MIT Press, 37-
44.

Bini-Smaghi, L. and Gros, D. 2000. Open Issues in Luropean Central Banking.
Basingstoke and London: Macmillan Press.

Blessing, K. 1966. Im Kampf um gutes Geld. Frankfurt am Main: Fritz Knapp Verlag.

Blinder, A. 1996. “Central Banking in a Democracy” Federal Reserve Bank of
Richmond Economic Quarterly 82(4): 1-14.

Blumenberg, H. 1985. Work on Myth. Cambndge, MA: The MIT Press.
Blyth, M. 2002. Great Transtormations. Cambridge: CUP.
Blyth, M. 2013. Austerity: The History of a Dangerous Idea. Oxford: OUP.

245


https://www.ecb.europa.eu/press/key/date/2007/html/sp070419.en.html
https://www.ecb.europa.eu/press/key/date/2010/html/sp100915.en.html

Bibliography

Bonefeld, W. 2015. “Crisis, Free Economy and Strong State: On Ordoliberalism.”
Luropean Review of International Studies 2: 5-14

Bopp, K.R. 1946. “Nationalization of the Bank of England and the Bank of France,”
The Journal of Politics 8 (3): 308-318.

Bordo, M.D. 1993. “The Bretton Woods International Monetary System: A
Historical Overview” in Bordo, M.D. and Eichengreen, B. (eds) A Retrospective
on the Bretton Woods System: Lessons for International Monetary Reform.
Chicago, IL: University of Chicago Press, 3-108.

Borger, V. 2019. “Central Bank Independence, Discretion, and Judicial Review” in J.
Mendes (ed) EU Executive Discretion and the Limits of Law. Oxford: OUP.

Bottici, C. 2007. A Political Philosophy of Myth. Cambridge: Cambridge University
Press.

Bohm, F. 1989 [1966]. “The Rule of Law in the Market Economy” in A. Peacock and

H. Willgerodt (eds) Germany’s Social Market Economy: Origins and Evolution.
London: Macmillan, 46-67.

Braun, B. 2017. Two sides of the same coin? Independence and Accountability of the
Furopean Central Bank. Transparency International EU. Available at:
https://transparency.eu/wp-content/uploads/2017/03/T1-
EU_ECB_Report_DIGITAL.pdf [accessed 9 May 2019].

Buchheim, C. 2001. “Die Unabhingigkeit der Bundesbank. Folge eines
amerikanischen Oktrois?” Vierteljahrshefte fiir Zeitgeschichte 49(1): 1-30.
Buiter, W.H. 1999. ““Alice in Euroland.”” Journal of Comimon Market Studies 37(2):

181-209.
Bundesbank. 1972. “Bundesregierung und Bundesbank” Bundesbank Monatsbericht
August: 15-17.

BverfG (Bundesverfassungsgericht) 2014. “Principal Proceedings ESM/ECB:
Pronouncement of the Judgment and Referral for a Preliminary Ruling to the
Court of Justice of the European Union” Press release No. 9/2014, 7 February.

Canovan, M. 1983. “Arendt, Rousseau, and Human Plurality in Politics” 7he Journal
of Politics 45(2): 286-302.

Canovan, M. 2005. The People. Cambridge: Polity.

Castoriadis, C. 1987. The Imaginary Institution of Society. Cambridge: Polity Press.

Cassirer, E. 1946. The Myth of the State. New Haven, CT": Yale Umversity Press.

Chappell, H.-W., Havrilesky, T.M. and McGregor, R.R. 1993. “Partisan Monetary
Policies: Presidential Influence Through the Power of Appointment” 7he
Quarterly Journal of Economics 108(1): 185-218.

Chappell, H.-W., McGregor, R.R. and Vermilyea, T. 2004. Commuittee Decisions on
Monetary Policy: Evidence from Historical Records of the Federal Open
Market Commuttee. Cambridge, MA: The MIT Press.

Christodoulou, P. 2005. “The Issue of the Democratic Legitimacy of the Eurosystem -
A Sketch” in Legal Aspects of the European System of Central Banks. Liber
Amicorum, Paolo Zamboni Garavelli. Frankturt: European Central Bank.

246



Bibliography

CNN. 2011, 14 November. “Greek PM: Staying in eurozone 1s ‘the only choice’
[online]. Available at: https://edition.cnn.com/2011/11/14/world/europe/greece-
papademos-eurozone/index.html [17 December 2019]

Coeure, B. 2012. “Restoring trust in Economic and Monetary Union” speech at
Forum Eco Liberation ESCP, “Reprendre confiance en (I')Europe,” panel
discussion: “L’Euro mefiance, c’est fini?” Paris, 1 December. Available at:

[accessed 16 December 2019].

Coeure, B. 2018. “Revisiting the European social contract” speech at the European
Conference at Harvard Europe 2.0 - Taking The Next Step, Cambridge MA, 2
March. Available at:
https://www.ecb.europa.cu/press/key/date/2013/html/sp130302.en.html
[accessed 22 May 2017].

Coeuré, B. 2015. Interview with Les Echos, 29 June. Available at:

[accessed 11 December 2019].

Coeuré, B. 2016. “Addressing Europe's economic and political challenges”
mtroductory remarks at TUM Speakers Series/HEC Débats, Technical
University of Munich, Munich, 21 November. Available at:

7

[accessed 23 July 2018].

Coeure, B. 2018. “Taking back control of globalisation: Sovereignty through European
mtegration” contribution to the 2018 Schuman Report on Europe, 28 March.
Available at:

C : QcC

[accessed 30 October 2018].

Collings, J. 2015. Democracy's Guardians: A History of the German Federal
Constitutional Court, 1951-2001. Oxford: OUP.

Commussion (European). 2012. “A blueprint for a deep and genuine economic and
monetary union: Launching a European Debate” communication from the

Commuission, Brussels, 30.11.2012, COM(2012) 777 final/2. Available at:

30 October 2018].

[accessed

Commussion. 2017. Reflection Paper on the Deepening of the Economic and
Monetary Union. Brussels: Furopean Commuission.

Constancio, V. 2017. Presentation of the ECB Annual Report 2016 to the Commuttee
on Economic and Monetary Affairs of the European Parliament, Brussels, 10
April. Available at:
https. / 6535351 ecb e]]ropa eu {press {key{date {(2‘ ) I Z/htnll /Sp I “ '4 I “ en htl]]l
l[accessed 23 July 2017].

Conti-Brown, P. 2016. The Power and Independence of the Federal Reserve.
Princeton, NJ: Princeton University Press.

247


https://edition.cnn.com/2011/11/14/world/europe/greece-papademos-eurozone/index.html%20%5b17
https://edition.cnn.com/2011/11/14/world/europe/greece-papademos-eurozone/index.html%20%5b17
https://www.ecb.europa.eu/press/key/date/2012/html/sp121201.en.html
https://www.ecb.europa.eu/press/inter/date/2015/html/sp150629.en.html
https://www.ecb.europa.eu/press/key/date/2016/html/sp161121.en.html
https://www.ecb.europa.eu/press/inter/date/2018/html/ecb.in180328.en.html
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52012DC0777R(01)&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52012DC0777R(01)&from=EN
https://www.ecb.europa.eu/press/key/date/2017/html/sp170410.en.html

Bibliography

Conti-Brown, P. 2017. “Ulysses and the Punch Bowl: The Governance,
Accountability, and Independence of the Federal Reserve” George Mason Law
Review 24: 617-633.

Craig, P. 2011. “The ECJ and ultra vires action: A conceptual analysis” Common
Market Law Review 48 (2): 395-437.

Crozier, M., Huntington, SP. and Watanuki, J. 1975. The Crisis of Democracy:
Report On the Governability of Democracies to the Trilateral Commission.
New York: New York University Press.

Crum, B. 2018. “Parliamentary accountability in multilevel governance: what role for

parliaments in post-crisis KU economic governance?” Journal of European

Public Policy 25(2): 268-286.

Cruz Villalon, P. 2015. “Opinion of Advocate General Cruz Villalon in Gauweiler,
delivered on 14 January.

Cukierman, A. 1992. Central Bank Strategy, Credibility, and Independence: Theory
and Evidence. Cambridge, MA: MIT Press.

Curtin, D. 2017 “‘Accountable Independence’ of the European Central Bank: Seeing
the Logics of Transparency” European Law Journal 23: 28- 44.

Datla, K. and Revesz, R.L. 2013. “Deconstructing Independent Agencies (and
Executive Agencies)” Cornell Law Review 98(4): 769-844.

Dawson, M. and de Witte, F. 2013. “Constitutional Balance in the EU” Modern Law
Review 76: 817-844.

De Grauwe, P. 2011. “The Governance of a Fragile Eurozone” CEPS Working
Document No. 346/ May.

De Grauwe, P. 2013. “The European Central Bank as Lender of Last Resort in the
Government Bond Markets” CESifo iconomic Studies 59 (3): 520-535.

de Haan, J. and Ejffinger, S.C.W. 2000. “The Democratic Accountability of the
European Central Bank: A Comment on Two Fairy-tales” Journal of Common

Market Studies 38(3): 393-407.

De Rynck, S. 2016. “Banking on a union: the politics of changing eurozone banking
supervision” Journal of European Public Policy 23(1): 119-135.

Derrida, J. 2011. The Beast and the Sovereign, Volume II. Chicago, IL: University of
Chicago Press.

Delors Report. 1989. Report on economic and monetary union i the European
Commumity, presented 17 April. Brussels: EC Commuission.

Der Spiegel. 1956a, 6 June. “Kanzler der Deutschen Mark” (front page), volume

23/1956. Available at: http://www.spiegel.de/spiegel/print/d-43062325.html
[accessed 9 November 2019].

Der Spregel. 1956b, 6 June. “Die Weiche wird gestellt” volume 23/1956: 15-27.

Der Spregel. 2013, 8 April. “Altkanzler - Wie ein Diktator” [online]. Available at:
http://www.spiegel.de/spiegel/print/d-91871135.html [accessed 22 May 2018].

Die Zeit. 1956, 9 Februaw “Gehelmrat Vocke” volume 06/1956. Available at:
: W 956 -V [accessed 9 November 2019].

248


http://www.spiegel.de/spiegel/print/d-43062325.html
http://www.spiegel.de/spiegel/print/d-91871135.html
https://www.zeit.de/1956/06/geheimrat-vocke

Bibliography

Die Zeit. 1956, 22 March. “Sachliches Gespriach im Palais Schaumburg,” in volume

12/1956. Available at: https://www.zeit.de/1956/12/sachliches-gespraech-1m-
palais-schaumburg [accessed 9 November 2019].

Dickhaus, M. 1998. “Fostering 'the bank that rules Europe': the Bank of England, the
Allied Banking Commission, and the Bank deutscher Lander, 1948—51”
Contemporary European History 7(2): 161-179.

DNB (De Nederlandsche Bank). n.d. History of DNB. Available at:

144511.pdf22019021915 [accessed 21' Novembe; 2019].
Doherty, B. 1995. “Best of Both Worlds: An Interview vuth Mllton Friedman”

Reason, June. Available at:

worlds [accessed 7 February 2()19].

Draghi, M. 2012. Verbatim of the remarks made by at the Global Investment
Conference in London, 26 July. Available at:
https://www.ecb.europa.eu/press/key/date/2012/html/sp120726.en.html
[accessed 22 May 2018].

Draghi, M. 2013. “Europe’s pursuit of ‘a more perfect Union” lecture at Harvard
Kennedy School, Cambridge, MA, 9 October. Available at:

; 7 9

[accessed 23 July 2018].

Draghi, M. 2015a. Introductory statement to the press conference (with Q&A), 5
March, Nicosia, Cyprus. Available at:

. — 92015 150305
[accessed 6 November 2019].

Draghi, M. 2015b. “Global and domestic inflation,” speech at Economic Club of New
York, 4 December. Available at:

. ~ C o ~1C
[accessed 22 May 2019].

Draghi, M. 2015¢. Speech by the President at SZ Finance Day 2015, Frankfurt am
Main, 16 March. Available at:

[acce%sed 16 Decembel 2019]

Draghi, M. .2016a. “Reviving the spirit of De Gasperi: working together for an effective
and inclusive Union” speech at the presentation ceremony of the De Gasperi
award, 13 September. Available at:
mﬁmmmmﬁmmmmmw : ) 091
[accessed 23 July 2018].

Draghi, M. 2016b. Interview with El Pais conducted by Xavier Vidal-Folch and Claudi
Pérez, 23 November (published on 30 November). Available at:
httos:/As | . late/2016/html/spl 61130 enhtml
[accessed 16 December 2019].

Draghi, M. 2016¢. Hearing of the Committee on Economic and Monetary Affairs of
the Furopean Parlhiament, Brussels, 26 September. Avalhble at:

[accessed 23 Julv 201 8]

249


https://www.zeit.de/1956/12/sachliches-gespraech-im-palais-schaumburg
https://www.zeit.de/1956/12/sachliches-gespraech-im-palais-schaumburg
https://www.dnb.nl/en/binaries/History%20DNB_tcm47-144511.pdf?2019021915
https://www.dnb.nl/en/binaries/History%20DNB_tcm47-144511.pdf?2019021915
http://reason.com/archives/1995/06/01/best-of-both-worlds
http://reason.com/archives/1995/06/01/best-of-both-worlds
https://www.ecb.europa.eu/press/key/date/2013/html/sp131009_1.en.html
https://www.ecb.europa.eu/press/pressconf/2015/html/is150305.en.html
https://www.ecb.europa.eu/press/key/date/2015/html/sp151204.en.html
https://www.ecb.europa.eu/press/key/date/2015/html/sp150316.en.html
https://www.ecb.europa.eu/press/key/date/2016/html/sp160913.en.html
https://www.ecb.europa.eu/press/inter/date/2016/html/sp161130.en.html
https://www.ecb.europa.eu/press/key/date/2016/html/sp160926_2.en.html

Bibliography

Draghi, M. 2016d. Introductory statement to the plenary debate of the European
Parliament on the ECB’s Annual Report 2015, Strasbourg, 21 November.
Available at:

[accessed 19 May 2019].

Draghi, M. 2017. “Security through unity: making integration work for Europe” speech
at the joint ECB and Banka Slovenije conference on the occasion of the 10th
anniversary of the adoption of the euro, Ijubljana, 2 February. Available at:

~ 7 C C C

[accessed 19 May 2019].

Draghi, M. 2018a. “Central bank independence” first Lamfalussy Lecture at the
Banque Natlonale de Belgique, Brussels, 26 October. Available at:

[dCLCbbGd 16 December 2019].

Draghi, M. 2018b. “Hearing of the Committee on Economic and Monetary Affairs of
the European Parliament” introductory Statement at the ECON committee of
the European Parliament, Brussels, 24 September. Available at:

[accessed 15 November 2018].

Draghi, M. 2018c. “Europe and the euro 20 years on” speech at Laurea Honoris
Causa in Economics by University of Sant'/Anna, Pisa, 15 December. Available

at: https://www.ecb.europa.eu/press/kev/date/2018/html/ecb.sp181215.en.html
l[accessed 19 May 2019].

Draghi, M. 2018d. “Exchange of views with members of the Irish Parliament,’
mtroductory statement, House of Representatives, Dublin, Ireland, 8 November.
Available at:

[accessed 19 May 2019].

Draghi, M. 2018e “Risk-reducing and risk-sharing in our Monetary Union” speech at
the European University Institute, Florence, 11 May. Available at:
<o N ~ - ~Q - N 5 4

[accessed 19 May 2019].

Draghi, M. 2018f. Hearing of the Committee on Economic and Monetary Affairs of
the European Parliament, introductory Statement at the ECON committee of
the Furopean Parliament, Brussels, 26 February. Available at:

C (9197

[accessed 19 May 2019].

Draghi, M. 2018g. FEuropean Parliament plenary debate on the ECB Annual Report
for 2016, introductory statement and closing remarks, Strasbourg, 5 February.
Avallable at:

[dc(essed 19 May 2019]

Draghi, M. 2019a. “Sovereignty in a globalised world” speech on the award of Laurea
honoris causa in law from Universita degh Studi di Bologna, Bologna, 22
February. Available at:

250


https://www.ecb.europa.eu/press/key/date/2016/html/sp161121_1.en.html
https://www.ecb.europa.eu/press/key/date/2017/html/sp170202.en.html
https://www.ecb.europa.eu/press/key/date/2018/html/ecb.sp181026.en.html
https://www.ecb.europa.eu/press/key/date/2018/html/ecb.sp180924.en.html
https://www.ecb.europa.eu/press/key/date/2018/html/ecb.sp181215.en.html
https://www.ecb.europa.eu/press/key/date/2018/html/ecb.sp181108_1.en.html
https://www.ecb.europa.eu/press/key/date/2018/html/ecb.sp180511.en.html
https://www.ecb.europa.eu/press/key/date/2018/html/ecb.sp180226_1.en.html
https://www.ecb.europa.eu/press/key/date/2018/html/ecb.sp180205.en.html

Bibliography

.en.html [accessed 17 December 20#1 9].
Draghi, M. 2019b. Farewell remarks at the farewell event in his honour, Frankfurt am
Main, 28 Oet()ber AleldblC at:

Len.html [accessed 16 December 2019]

Draghi, M. and Constancio, V. 2012a. Introductory statement to the press conference
(with Q&A), Frankfurt am Main, 6 September. Available at:
htqc S: / {ﬂﬁiﬁif e :I} E]]]::]Ca el /]C],ESS {]O]:E SS ::]]f{EE() I (: /lgtlgj I /]S I (:! !! '! !(‘: en ]t][]]l
[accessed 16 December 2019].

Draghi, M. and Constancio, V. 2012b. Introductory statement to the press conference
(with Q&A), Frankfurt am Main, 2 August. Available at:

C C 1 C C

(accessed 23 July 2018).

Draghi, M. and Constancio, V. 2015. Introductory statement to the press conference
(with Q&A), 3 June, Frankfurt-am-Main. Available at:

[accessed 16 December 2019].
Dyson, K. and Featherstone, K. 1999. The Road to Maastricht. Oxford: OUP.

ECB (European Central Bank) n.d.a. “Aceountlblhty” [webpage] Available at:
[accessed

16 May 2018].

ECB. n.d.b. “About” [webpage]. Available at:
https://www.ecb.europa.eu/ecb/html/index.en.html [accessed 17 May 2018].

ECB. 1999. “The institutional framework of the European System of Central Banks.”
ECB Monthly Bulletin July: 55-63.

ECB. 2002a. “The accountability of the ECB.” ECB Monthly Bulletin November: 4.5-
57.

ECB. 2002b. “I'ransparency in the monetary policy of the ECB.” ECB Monthly
Bulletin November: 59-66.

ECB. 2010. “ECB announces change in eligibility of debt instruments issued or
guaranteed by the Greek government” [press release], 3 May. Available at:

https://www.ecb.europa.eu/press/pr/date/2010/html/pr100503.en.html [accessed
6 November 2019].

ECB. 2012. “Technical features of Outright Monetary Transactions” [press release], 6
September Available at:

[accessed 11 December 2019].

ECB. 2015a. “ECB Governing Council takes note of ruling on OMT” [press release]
18 June. Available at:

https://www.ecb.europa.eu/press/pr/date/2015/html/pr150618.en.html [accessed
11 December 2019].

ECB. 2015b. “ELA to Greek banks maintained at its current level” [press release|, 28
June. Avalable at:
251


https://www.ecb.europa.eu/press/key/date/2019/html/ecb.sp190222~fc5501c1b1.en.html
https://www.ecb.europa.eu/press/key/date/2019/html/ecb.sp190222~fc5501c1b1.en.html
https://www.ecb.europa.eu/press/key/date/2019/html/ecb.sp191028~7e8b444d6f.en.html
https://www.ecb.europa.eu/press/key/date/2019/html/ecb.sp191028~7e8b444d6f.en.html
https://www.ecb.europa.eu/press/pressconf/2012/html/is120906.en.html
http://www.ecb.europa.eu/press/pressconf/2012/html/is120802.en.html
https://www.ecb.europa.eu/press/pressconf/2015/html/is150603.en.html
https://www.ecb.europa.eu/ecb/orga/accountability/html/index.en.html
https://www.ecb.europa.eu/ecb/html/index.en.html
https://www.ecb.europa.eu/press/pr/date/2010/html/pr100503.en.html
https://www.ecb.europa.eu/press/pr/date/2012/html/pr120906_1.en.html
https://www.ecb.europa.eu/press/pr/date/2015/html/pr150618.en.html

Bibliography

[accessed

16 December 2019].

ECB. 2015c¢. “Ehgibility of Greek bonds used as collateral in Eurosystem monetary
policy operations” [press release], 4 February. Available at:
https://www.ecb.europa.eu/press/pr/date/2015/html/pr150204.en.html [accessed
6 November 2019].

ECB. 2015d. “ECB announces expanded asset purchase programme” [press release],
22 January. Available at:

C I I (916

[accessed 16 December 2019].

ECB. 2016. “ECB reinstates waiver affecting the eligibility of Greek bonds used as
collateral in Eurosystem monetary policy operations” [press release], 22 June.
Available at:

C OcC

[accessed 16 December 2019].

ECB. 2017a. “Why 1s the ECB independent?” webpage, last updated 12 January.

Available at: https://www.ecb.europa.eu/explainers/tell-me-
more/html/ecb_independent.en.html [accessed 16 May 2018].

ECB. 2017b. “What 1s forward guidance?” webpage, last updated 15 December.

Available at: https://www.ecb.europa.eu/explainers/tell-me/html/what-1s-
forward_guidance.en.html [accessed 16 December 2019].

ECB. 2017¢. Opiion of the European Central Bank of 4 October on a proposal for a
regulation of the European Parliament and of the Council amending Regulation
(EU) No 1095/2010 and Regulation (EU) No 648/2012 with regard to the
procedures and authorities involved for the authorisation of central
counterparties and the recognition of third country central counterparties

(CON/2017/39).
Economust. 2000, 18 May. “The void at the heart of Europe.”

Economust. 2013, 15 November. “Germany's hyperinflation-phobia.” Available at:
https://www.economist.com/blogs/freeexchange/2013/11/economic-history-1
[accessed 19 March 2018].

Ehrmann, M., Soudan, M. and L. Stracca. 2013. “Explaining Furopean Union

Citizens’ Trust in the European Central Bank in Normal and Crisis Times” 7he
Scandinavian_Journal of Economics 115(3): 781-807.

Ehrmann, M. and Fratzscher, M. 2011. “Politics and Monetary Policy.” Review of
FEconomics and Statistics 93(3): 941-960.

Eichengreen, B. 1996. Golden Fetters: The Gold Standard and the Great Depression,
1919-1959. Oxtord: OUP.

Fichengreen, B. and Sachs, J. 1985. “Exchange Rates and Economic Recovery in the
1930s” The Journal of Economic History 45(4): 925-946.

Eichengreen, B and Temin, B. 2000. “T'he Gold Standard and the Great Depression”
Contemporary European History 9(2): 183-207.

Enthnger, S. C. W., and Schaling, E. 1993. “Central bank independence: Theory and
evidence (Revised version)” Centl/R Discussion Paper Vol. 1993-25.
252


https://www.ecb.europa.eu/press/pr/date/2015/html/pr150628.en.html
https://www.ecb.europa.eu/press/pr/date/2015/html/pr150204.en.html
https://www.ecb.europa.eu/press/pr/date/2015/html/pr150122_1.en.html
https://www.ecb.europa.eu/press/pr/date/2016/html/pr160622_1.en.html
https://www.ecb.europa.eu/explainers/tell-me-more/html/ecb_independent.en.html
https://www.ecb.europa.eu/explainers/tell-me-more/html/ecb_independent.en.html
https://www.ecb.europa.eu/explainers/tell-me/html/what-is-forward_guidance.en.html
https://www.ecb.europa.eu/explainers/tell-me/html/what-is-forward_guidance.en.html

Bibliography

El-Erian, M.A. 2016. The Only Game i Town. New York: Random House.

Elgie, R. and Thompson, H. 1998. The Politics of Central Banks. L.ondon: Routledge.

Emminger, O. 1986. D-Mark, Dollar, Wihrungskrisen. Stuttgart: Deutsche Verlags-
Anstalt

Eucken, W. 1951 [1939]. The Foundations of Economics. Chicago, IL: The
Unuversity of Chicago Press.

Eucken, 1989 [1948]. “What Kind of Economic and Social System?” in A. Peacock
and H. Willgerodt (eds) Germany’s Social Market Economy: Origins and
Evolution. London: Macmillan, 27-45.

Eucken, W. 2004 [1952]. Grundsitze der Wirtschaftspolitk. Stuttgart: UTB.

Eucken, W., F. Bohm & H. Grofman-Doerth. 1937. “Unsere Aufgabe: Geleitwort
der Herausgeber zur Schreifenreihe.” In F. Bohm. Die Ordnung der Wirtschalt.
Stuttgart: Kohlhammer. Published in 1989 as “The Ordo Manifesto of 1936” in
A. Peacock and H. Willgerodt (eds) Germany’s Social Market Economy:

Origins and Evolution. London: Macmillan, 15-26.

Fuobserver. 2013, 8 April. “Kohl confesses to euro's undemocratic beginnings”

[online]. Available at: https://enobserver.com/political/119735 [accessed 22 May
2018].

Everson, M. 1995. “Independent Agencies: Hierarchy Beaters?” Furopean Law
Journal 1(2): 180-204.

Fabbrini, F. 2013. “The constitutionalization of international law: a comparative
federal perspective.” European Journal of Legal Studies 6(2): 7-26.

Fabbrini, S. 2013. “Intergovernmentalism and Its Limits: Assessing the European

Union’s Answer to the Euro Crisis” Comparative Political Studies 46(9): 1003 -
1029.

Ferrara, A. 2008. The force of the example: explorations in the paradigm of judgment.
New York: Columbia University Press.

Feld, L.P., Kohler, E.A. and Nientiedt, D. 2015. “Ordoliberalism, pragmatism and the
eurozone crisis: How the German tradition shaped economic policy in Europe”
Freiburger Diskussionspapiere zur Ordnungsokonomik No. 15/04.

Fischer, J. and Hahn, V. 2008. “Determinants of Trust in the European Central Bank”
Research Paper Series Thurgau Insttute of Economics No. 26/April.

Five Presidents’ Report (Juncker, J-C., Tusk, D., Dysselbloem, J., Draghi, M., Schulz,
M.). 2015. Completing Europe’s Economic and Monetary Union. Brussels:
Furopean Commission.

Foote, S.B. 1988. “Independent Agencies Under Attack: A Skeptical View of the
Importance of the Debate” Duke Law Journal 37(2): 223-237.

Forder, J. 1999. “Central Bank Independence: Reassessing the Measurements”
Journal of Economic Issues 33:1: 23-40).

Forder, J. 2005. “Why Is Central Bank Independence so Widely Approved?” Journal
of Economic Issues 39(4): 843-86)5.

253


https://euobserver.com/political/119735

Bibliography

Foucault, M. 1980. “The Confessions of the Flesh.” In C. Gordon (ed)
Power/Knowledge: Selected Interviews and Other Wiitings 1972-1977. New
York: Pantheon Books.

Foucault, M. 2008. The Birth of Biopolitics. Lectures at the Collége de France, 1978-
1979. London: Palgrave Macmillan.

Fraccaroli, N., Giovannini, A. and Jamet, J-F. 2018. “The evolution of the ECB’s
accountability practices during the crisis” ECB Economic Bulletin, issue 5.

Financial Times. 1956, 19 June. “Vocke - Guardian of the D-Mark,” 7.
Flood, C.G. 1996. Political Myth: A Theoretical Introduction. New York: Garland.
Freeden, M. 2013. The Political Theory of Political Thinking. Oxford: OUP.

Friedman, M. 1948. “A Monetary and Fiscal Framework for Economic Stability” 7he
American Economic Review 38(3): 245-264.

Friedman, M. 1951. “Neo-Liberalism and its Prospects” Farmand (February): 89-93.

Friedman, M. 1960. A Program for Monetary Stability. New York, NY: Fordham

University Press.

Friedman, M. 1968. “The Role of Monetary Policy” The American Economic Review
58(1): 1-17.

Friedman, M. 1976. Banquet Speech on receiving the Nobel Price in Economics,
Stockholm, Sweden, 10 December. Available at:

l[accessed 7 February 2019].
Friedman, M. 2002 [1962]. Capitalism and Freedom. Chicago: Umversity of Chicago
Press.

Friedman, M. and Friedman, R. 1990 [1980]. Free to Choose. Orlando, FL: Harcourt.

Friedman, M. and Schwartz, A.J. 1963. A Monetary History of the United States,
1867-1960. Princeton, NJ: Princeton University Press.

Friedrich, C. and Brzezinski, Z.. 1966. Totalitarian Dictatoships and Autocracy. 2. ed.
New York: Frederick A. Praeger.

Garbade, K. 2014. “Direct Purchases of U.S. Treasury Securities by Federal Reserve
Banks” FRB of New York Stall Report No. 684.

Genovese, F., Schneider, G. and Wassmann, P. 2016. “The Eurotower Strikes Back:
Crises, Adjustments, and Europe’s Austerity Protests” Comparative Political
Studies 49(7): 939 - 967.

Giersch, H. and Lehment, H. 1981. “Monetary Policy: Does Independence Make a
Difference? The German Experience” ORDO: Jahrbuch Fiir Die Ordnung Von
Wirtschalt Und Gesellschaft 32: 3-15.

Glossner, C.L. 2010. The Making of the German Post-War Economy. London and
New York: I.B. Tauris.

Goodhart, C.A.E. 1998. “The two concepts of money: implications for the analysis of
optimal currency areas” Furopean Journal of Political Economy 14(3): 407-432.

254


https://www.nobelprize.org/prizes/economic-sciences/1976/friedman/speech/

Bibliography

Gren, J. 2018. “The Eurosystem and the Single Supervisory Mechanism: institutional
continuity under constitutional constraints” £CB Legal Working Paper Series
No. 17/]July.

Grier, K.B. 1991. “Congressional influence on U.S. monetary policy: An empirical
test” Journal of Monetary Economics 28(2): 201-220.
Grilli, V., Masciandaro, D. and Tabellini, G. 1991. “Political and monetary institutions

and public financial policies in the industrial countries” Fconomic Policy 6(13):
341-392.

Grimm, D. 2015. “Sovereignty in the European Union” in J. Van der Walt and J.
Ellsworth (eds) Constitutional Sovereignty and Social Solidarity in Europe.
London: Bloomsbury/Nomos, 39-54.

Grimm, D. 2017. Sovereignty in Europe. Oxtord: OUP.

Gros, D. and Roth, F. 2010. “The financial crisis and citizen trust in the European
Central Bank” CEPS Working Document No. 334/July.

Habermas, J. 1991. “Yet Again: German Identity - A Unified Nation of Angry DM-
Burghers” New German Critique 52: 84-101.

Habermas, J. 2012. The Crisis of the European Union: A Response. Cambridge:
Polity.

Habermas, J. 2015. “Why Angela Merkel Is Wrong On Greece” Social Europe, 25
June. Available at: https://www.socialeurope.eu/2015/06/why-angela-merkels-is-
wrong-on-greece/ [accessed 16 December 2019].

Habermas, J., Bofinger, P., and Nida-Rimelin, J. 2012. “Kurswechsel fiir Europa:

Finspruch gegen die Fassadendemokratie” Frankfurter Allgemerne Zeitung, 3
August.

Hackley, H.H. 1972. “The Status of the Federal Reserve in the Federal Government”
(unpublished manuscript). Available at:

https://fraser.stlouisfed.org/files/docs/meltzer/hacsta7 2.pdf [accessed 16
December 2019].

Hall, P.A. 1993. “Policy Paradigms, Social Learning, and the State: The Case of
Economic Policymaking in Britain” Comparative Politics 25(3): 27 5-296.

Hall, S. 2011. “The Neo-Liberal Revolution” Cultural Studies 25(6): 705-728.

Handelsblatt. 2017, 28 July. “Bundesbank’s 60.: A divine, and divisive, institution.”
vallable at: https_zzm.hamlcl&blaltmitodaylﬁnanmﬁnmdﬁsbanksiﬁlthi

HAhLZZJNaMdBleRrIIMpl [accessed 9 N()Vember 2019]

Havrilesky, T. 1988. “Monetary policy signaling from the administration to the Fed”
Journal of Money Credit and Banking 20 (February): 83-101.

Hayek, F.A. 1976a. Choice in Currency. London: The Institute of Economic Affairs.

Hayek, F.A. 1976b. Denationalisation of Money. London: The Institute of Economic
Affairs.

Hayek, F.A. 2011 [1960]. The Consttution of Liberty. Chicago: University of Chicago
Press.

NO
Cn
Cn


https://fraser.stlouisfed.org/files/docs/meltzer/hacsta72.pdf
https://www.handelsblatt.com/today/finance/bundesbanks-60th-a-divine-and-divisive-institution/23571476.html?ticket=ST-1899455-H4br77uNaVdBBJxRrTLr-ap1
https://www.handelsblatt.com/today/finance/bundesbanks-60th-a-divine-and-divisive-institution/23571476.html?ticket=ST-1899455-H4br77uNaVdBBJxRrTLr-ap1
https://www.handelsblatt.com/today/finance/bundesbanks-60th-a-divine-and-divisive-institution/23571476.html?ticket=ST-1899455-H4br77uNaVdBBJxRrTLr-ap1

Bibliography

Hein, J. and Joerges, C. (eds) 2017. Ordoliberalisin, Law and the Rule of Economics.
London: Bloomsbury.

Heipertz, M. & A. Verdun. 2004. “The dog that would never bite? What we can learn
from the origins of the Stability and Growth Pact” Journal of European Public
Policy 11(5): 765-780.

Hentschel, V. 1988. “Die Entstehung des Bundesbankgesetzes 1949-1957. Politische
Kontroversen und Konflikte: Tell 1,” Bankhistorisches Archiv 14.

Herdegen, M. J. 1998. “Price Stability and Budgetary Restraints in the Economic and
Monetary Union: The Law as Guardian of Economic Wisdom” Common

Market Law Review 35(1): 9-32.

Hetzel, R.L. and Leach, R.F. 2001. “The Treasury-Fed Accord: A New Narrative
Account” Federal Reserve Bank of Richmond Economic Quarterly Volume
87/1 Winter: 33-55.

Hobbes, T. 1996 [1951]. Leviathan. Cambridge: CUP.

Hobhouse, L.T. 1944 [1911]. Liberalism. Oxford: OUP.

Holmes, S. 1995. Passion and Constraint: On the Theory of Liberal Democracy.
Chicago: University of Chicago Press.

Honig, B. 2009. Emergency Politics: Paradox, Law, Democracy. Princeton, NJ:
Princeton University Press.

Howarth, D. and Loedel, P. 2005. The European Central Bank: The New Luropean
Leviathan? London: Palgrave Macmillan.

Humpage, O. 2014. “Independent within — not of — Government: The Emergence of
the Federal Reserve as a Modern Central Bank” FRB of Cleveland Working
Paper No. 14-02.

TIoannidis, M. 2016. “Europe’s New Transtformations: How the EU Economic
Constitution Changed during the Kurozone Crisis” Common Market Law
Review 53: 1237-1282.

Isiksel, T. 2016. Europe’s Functional Consttution. Oxford: OUP.

Issing, O. 1999. “The Eurosystem: Transparent and Accountable or “Willem
Euroland” Journal of Common Market Studies 37(3): 503-19.

Issing, O. 2000a. “Hayek, Currency Competition and European Montary Union” IEA
Occasional Paper 111.

Issing, O. 2000b. “European integration at the beginning of the new millennium”
lecture at Banque central du Luxembourg, 8 February. Available at:
https. / {3535351 ECb E]]EQpa eu {press {key{date {(Z‘ N N ) /htnll /Spf M M ’21 )8 en htl]]l
[accessed 3 November 2019].

Issing, O. 2000c. “Monetary policy in a new environment” speech at Bundesbank -
BIS Conference, Frankfurt am Main, 29 September. Available at:
h“ps’f(ﬂﬁlﬁi" ﬁCb e]]era e]]{prﬁSS{kﬁy{datﬁ /(2()()()/hnn| /SPQQQQ(EQ S0 ] i ]
[accessed 16 December 2019].

Issing, O. 2002. Should We Have Faith in Central Banks?London: The Institute of
Fconomic Affairs.

256


https://www.ecb.europa.eu/press/key/date/2000/html/sp000208.en.html
https://www.ecb.europa.eu/press/key/date/2000/html/sp000929.en.html

Bibliography

James, H. 2012. Making the Monetary Union. Cambridge, MA: Harvard University

Press.

Jettery, C. 2016. “Otmar Issing on why the euro ‘house of cards’ is set to collapse,”
Ccu[m] Bdnkmg (()nhne) 13 ()Ltober URL:

MMMMM&&M@S& [accessed 3 November 2019].

Juncker, J-C. 2018. “State of the Union 2018. The Hour of European Sovereignty”
speech at the Furopean Parliament, Luxembourg, 12 September. Available at:
| ) S tes/betanolitical/fil 9018.
speech_en_0.pdf [accessed 30 October 2018].

Kaldor, N. 2015 [1983]. “Keynesian Economics after Fifty Years” in Essays on
Keynesian and Kaldorian Fconomics. Palgrave Studies in the History of
Economic Thought Series. London: Palgrave Macmillan, 27-74.

Kalecki, M. 1943. “Political Aspects of Full Employment” 7he Political Quarterly
14(4): 322-330.

Kaltenthaler, K., Anderson, C.J. and Miller, W J. 2010. “Accountability and
Independent Central Banks: Europeans and Distrust of the European Central
Bank” Journal of Common Market Studies 48: 1261-1281.

Kalyvas, A. 2008. Democracy and the Politics of the Extraordinary. Cambridge: CUP.

Kantorowicz, E. 1957. The King’s Two Bodies. Princeton, NJ: Princeton University
Press.

Keech, W.R. and Morris, I.L. 1997. “Appointments, Presidential Power, and the
Federal Reserve” Journal of Macroeconomics 19(2): 253-267.

Kelsen, H. 2015a. “Kelsen on the nature and development of constitutional
adjudication” [translation of [1929] “Wesen und Entwicklung der
Staatsgerichtsbarkeit”] in L. Vinx (ed) 7The Guardian of the Constitution: Hans
Kelsen and Carl Schmitt on the Linuts of Constitutional Law. Cambridge: CUP,
22-78.

Kelsen, H. 2015b. “Who ought to be the guardian of the constitution? Kelsen’s reply
to Schmitt” [translation of [1931] "Wer soll der Huter der Verfassung sein?” in
L. Vinx (ed) The Guardian of the Constitution: Hans Kelsen and Carl Schmitt
on the Limits of Constitutional Law. Cambridge: CUP, 174-221.

Kennedy, E. 1998. “The Bundesbank,” German Issues 19. The American Institute for
Contemporary German Studies.

Kennedy, E. 2011. “Emergency Government Within the Bounds of the Constitution:
An Introduction to Carl Schmitt, “The Dictatorship of the Reich president

according to Article 48 R.V.”” Constellations 18(3): 284-297.

Keynes, J.M. 1920. The Economic Consequences of the Peace. New York: Harcourt,
Brace and Howe.

Keynes, .M. 1978a [1936]. The General Theory of Employment, Interest and
Money, n E. Johnson and D. Moggridge (eds) The Collected Wiritings of John
Maynard Keynes, Volume VII: The General Theory. Cambridge: Royal
Economic Society and CUP.

257


https://www.centralbanking.com/central-banks/economics/2473842/otmar-issing-on-why-the-euro-house-of-cards-is-set-to-collapse
https://www.centralbanking.com/central-banks/economics/2473842/otmar-issing-on-why-the-euro-house-of-cards-is-set-to-collapse

Bibliography

Keynes, .M. 1978b [1923]. A Tract on Monetary Reform, in E. Johnson and D.
Moggridge (eds) The Collected Writings of John Maynard Keynes, Volume IV:
A Tract on Monetary Reform. Cambridge: Royal Economic Society and CUP.

Keynes, J.M. 1978c. The Collected Writings of John Maynard Keynes, Volume XXI
Actvities 1931-1939: World Crises and Policies in Britain and America, L.
Johnson and D. Moggridge (eds). Cambridge: Royal Economic Society and
CUP.

Keynes, J.M. 1978d [1932]. “The Monetary Policy of the Labour Party” in E. Johnson
and D. Moggridge (eds) The Collected Writings of John Maynard Keynes,
Volume XXI Activities 1951-1959: World Crises and Policies in Britain and
America, Cambridge: Royal Economic Society and CUP, 128-137.

Kindleberger, C. 1973. The World in Depression, 1929-39. Berkeley: University of
California Press.

Knott, J.H. 1986. “The Fed Chairman as a Political Executive” Admuirnistration &
Society 18(2): 197-231.

Koch, C.H. 1996. “James Landis: The Administrative Process” William & Mary Law
School Faculty Publications Paper 633.

Krippner, G.R. 2007. “The Making of U.S. Monetary Policy: Central Bank
Transparency and the Neoliberal Dilemma” 7heory & Society 36 (6): 477-513.

Kydland, F. E. and Prescott, E.C. 1977. “Rules Rather than Discretion: The
Inconsistency of Optimal Plans.” Journal of Political Economy 85(3): 473-493.

Lambert, R. and Norman, P. 1989. “The Bank of England’s sneaking German Envy,”
Financial Times, 2 November.

Lamfalussy, A. 1989. “Macro-coordination of fiscal policies in economic and monetary
union in Europe” in Collection of papers submitted to the Commuttee for the
Study of Economic and Monetary Union. Luxembourg: Office for Official
Publications of the European Communities, 91-126.

Lamfalussy, A. 1997. “The European Central Bank: independent and accountable”
keynote speech at the Oesterreichische Nationalbank, Vienna, 13 May.
Available at:

[accessed 16 December 2019].
Lapavitsas, C. 2018. The Left Case Against the EU. Cambridge: Polity.

Lautenschliger, S. 2017. “The European banking sector - growing together and
growing apart” speech at the LSE German Symposium, London, 2 March.
Available at:

[accessed 23 July 2018].

Lautenschliger, S. 2019. “A Call for Europe” speech at lecture series “Mein Europa”,
Heinrich-Heine University, Diisseldorf, 30 October. Available at:

7

.en.html [accessed 16 December 201 9].
Leaman, J. 2001. 7The Bundesbank Myth. London: Palgrave.



https://www.ecb.europa.eu/press/key/date/1997/html/sp970513.en.html
https://www.ecb.europa.eu/press/key/date/2017/html/sp170302.en.html
https://www.ecb.europa.eu/press/key/date/2019/html/ecb.sp191030~c6127fd888.en.html
https://www.ecb.europa.eu/press/key/date/2019/html/ecb.sp191030~c6127fd888.en.html

Bibliography

Lenin, V.I. 2010 [1917]. Imperialism: The Highest Stage of Capitalism. London:
Penguin.

Levinson, S. and Balkin, J.M. 2010. “Constitutional Dictatorship: Its Dangers and Its
Design” Minnesota Law Review 94: 1789-1866.

Locke, J. 1988. Two Treatises of Government. Cambridge: CUP.

Lohmann, S. 1992. “Optimal Commitment in Monetary Policy: Credibility versus
Flexibility” American Economic Review 82 (March): 273-86.

Lohmann, S. 1998. “Federalism and Central bank Independence: The Politics of
German Monetary Policy, 1957-92.” World Politics, 50(3), 401-446.

Lokdam, H. 2016. “Is the European Central Bank Becoming a Central Bank for the
People of Europe“” [bl()g] VC’IdeSUIZgS[)]()g; 24 April. Aleldble at:

mﬂm&umpel [accessed 22 Mav 2018]
Loughlin, M. 2003. The Idea of Public Law. Oxford: OUP.

Loughlin, M. 2015. “The Constitutional Imagination” Modern Law Review 78(1): 1-
25.

Loughlin, M. 2016. “The Erosion of Sovereignty” Netherlands_Journal of Legal
Philosophy 2: 57-81.

Loughlin, M. and Walker, N. (eds). 2008. The Paradox of Constitutionalism:
Constituent Power and Constitutional Form. Oxftord: OUP.

Lutz, F.A. 1949. ”"Geldpolitik und Wirtschaftsordnung.” ORDO: Jahrbuch fiir die
Ordnung von Wirtschaft und Gesellschaft 2: 207-228.

Lutz, F.A. 1962 [1936]. "Das Grundproblem der Geldverfassung.” F.A. Lutz. Geld
und Wihrung - Gesammelte Abhandlungen. Tibingen: J.C.B. Mohr (Paul
Siebeck).

Lutz, F.A. 1989 [1935]. “The Functioning of the Gold Standard” in A. Peacock and
H. Willgerodt (eds) Germany’s Social Market Economy: Origins and Evolution.
London: Macmillan, 219-241. Published originally as “Goldwihrung und
Wirtschaftsordnung” Weltwirtschafiliches Archiv 41: 224-251.

Luxemburg, R. 2003 [1913]. The Accumulation of Capital. Abingdon, Oxon:
Routledge.

Mabbett, D. and Schelkle, W. 2019. “Independent or Lonely? Central Banking in
Crisis” Review of International Political Economy 26(3): 436-60.

MacCormick, N. 1993. “Beyond the Sovereign State” The Modern Law Review 56(1):
1-18.

Macron, E. 2017. “Iniiative pour I'Europe. Une Europe souveraine, unie,
démocratique” speech at Sorbonne, 26 September. Available at:

30 October 2018].

C

J! - - - -

Macron, E. 2018a. Speech at European Parliament, Strasbourg, 17 April. Available at:

259


https://verfassungsblog.de/is-the-european-central-bank-becoming-a-central-bank-for-the-people-of-europe/
https://verfassungsblog.de/is-the-european-central-bank-becoming-a-central-bank-for-the-people-of-europe/
http://www.elysee.fr/declarations/article/initiative-pour-l-europe-discours-d-emmanuel-macron-pour-une-europe-souveraine-unie-democratique/
http://www.elysee.fr/declarations/article/initiative-pour-l-europe-discours-d-emmanuel-macron-pour-une-europe-souveraine-unie-democratique/
https://www.elysee.fr/emmanuel-macron/2018/04/17/speech-by-emmanuel-macron-president-of-the-republic-at-european-parliament.en

Bibliography

[accessed 16

December 2019].
Macron, E. 2018b. Speech on receiving the Charlemagne Prize, 19 May. Available at:

7 - - - = -

[accessed 30 October 2018].

Madison, J. 2009 [1788]. “Federalist No. 45,” in Hamilton, A., Madinson, J. and Jay, J.
The Federalist Papers (edited by Genovese, M.A.). New York: Palgrave
Macmillan.

Maduro, P. 2008. “Opinion of Advocate General Poiares Maduro in Kadr” delivered
16 January.

Majone, G. 1997. “Independent Agencies and the Delegation Problem: Theoretical
and Normative Dimensions” in B. Steunenberg and F. van Vught (eds) Political
Insttutions and Public Policy: Perspectives on European Decision Making.
Dordrecht: Kluwer Academic Publishers.

Majone, G. 2002. “Functional Interests: European Agencies” in J. Peterson and M.
Shackleton (eds) The Institutions of the European Union. Oxford: OUP.
Manganelli, S. and Wolswik, G. 2007. “Market Discipline, Financial Integration and
Fiscal Rules: What Drives Spreads in the Euro Area Government Bond

Market?” ECB Working Paper Series no. 745, April.

Manin, B., Przeworski, A. and Stokes, S.C. 1999. “Introduction” in B. Manin, A.
Przeworski and S.C. Stokes (eds) Democracy, Accountability and
Representation. Cambridge: CUP, 1-26.

Manow, P. 2001. “Ordoliberalismus als 6konomische Ordnungstheologie” Leviathan
29(2): 179-198.

Mansfield, H.C. 1971. “Hobbes and the Science of Indirect Government” American
Political Science Review 65: 97-110.

Manshield, Harvey C. 1989. Tamuing the Prince: The Ambivalence of Modern
Executive Power. New York: The Free Press.

Marcussen, M. 2006. “Institutional Transformation? The Scientization of Central
Banking as a Case Study” in T. Christensen and P. Laegreid (eds) Autonomy and
Regulation: Coping with Agencies i the Modern State. Cheltenham, UK and
Northampton, MA: Edward Elgar.

Marsh, D. 1992. The Bundesbank. London: Willlam Heineman.
Marx, K. 1990 [1867]. Capital, volume 1. London: Penguin.

Masciandaro, D. and Tabellini, G. 1988. “Monetary Institutions and Fiscal Deficits: A
Comparative Analysis” in H. Cheng (ed) Challenges to Monetary Policy in
Pacific Basin Countries. Boston: Kluwer Academic Publishers

McCallum, B.'T. 2009. “Inflation determination with Taylor rules: Is new-Keynesian
analysis critically flawed?” Journal of Monetary Economics 56(8): 1101-1108.

McChesney Martin, W. 1955. “Address before the New York Group of the
Investment Bankers Association of America” 19 October. Available at:

260


https://www.elysee.fr/emmanuel-macron/2018/04/17/speech-by-emmanuel-macron-president-of-the-republic-at-european-parliament.en
https://www.elysee.fr/emmanuel-macron/2018/05/10/speech-by-m-emmanuel-macron-president-of-the-republic-on-receiving-the-charlemagne-prize-1.en
https://www.elysee.fr/emmanuel-macron/2018/05/10/speech-by-m-emmanuel-macron-president-of-the-republic-on-receiving-the-charlemagne-prize-1.en

Bibliography

[accessed 12

December 2019].
McChesney Martin, W. 1957. Statement before the Committee on Finance, United
States Senate, 13 August.

McKay, A., Nakamura, E. and Steinsson, J. 2016. “The Power of Forward Guidance
Revisited” American Economic Review 106 (10): 3133-58.

McNamara, K. 2002. “Rational Fictions: Central Bank Independence and the Social
Logic of Delegation” West European Politics 25:1: 47-76

Mee, S. 2013. “The ECB thinks it 1s learning the lessons of 1923, but it’s not.” New
Statesman, 17 January. Available at:

lessons-1923-its-not [accessed 29 March 2018].

Mee, S. 2016. Monetary Mythology: the West German central bank and historical
narratives, 1948-78. DPhil Thesis. University of Oxford.

Mee, S. 2017. “German Monetary Mythology.” Handelsblatt, 31 July. Available at:

J T T, A ( C

[accessed 29 March 2018].

Mersch, Y. 2016. Oral hearing of the Federal Constitutional Court in the OMT
proceedings, Karlsruhe, 16 February. Available at:

[accessed 16 December 2019].

Mersch, Y. 2017a. “Central Bank Independence Revisited” keynote address at the
“Symposium on Building the Financial System of the 21st Century: An Agenda
for Europe and the United States”, Frankfurt am Main, 30 March. Available at:

7

[accessed 16 December 2019].

Mersch, Y. 2017b. “Aligning accountability with sovereignty in the European Union:
the ECB’s experience” in ECB Legal Conference 2017: Shaping a new legal
order for Europe: a tale of crises and opportunities. Frankfurt: ECB.

Miller, G.P. 1986. “Independent Agencies” The Supreme Court Review 1986: 41-97.
Mitchell, W. and Faz, T. 2017. Reclaiming the State. London: Pluto Press.

Mody, A. and Nedeljkovic, M. 2018. “Central Bank Policies and Financial Markets:
Lessons from the Furo Crisis” CESifo Working Paper No. 7400.

Montesquieu, C-L de S. 1989 [1748]. The Spirit of the Laws. Cambridge: CUP.

Morys, M. 2014. “Gold standard lessons for the eurozone” Journal of Common

Market Studies 52: 728-741.
Moyn, S. 2008. “Hannah Arendt on the Secular” New German Critique 105: 71-96.

Mollers, C. 2007. ““We are (afraid of) the people’: Constituent Power in German
Constitutionalism,” in Louglin, M. and Walker, N. (eds) The Paradox of
Constitutionalism: Constituent Power and Constitutional Form. Oxford: OUP.

Mudde, C. 2015. “Podemos, and the beginning of the end for Europe’s radical left”
The Guardian, 21 December. Available at:

261


https://fraser.stlouisfed.org/title/448/item/7800?start_page=13
https://www.newstatesman.com/economics/2013/01/ecb-thinks-it-learning-lessons-1923-its-not
https://www.newstatesman.com/economics/2013/01/ecb-thinks-it-learning-lessons-1923-its-not
https://global.handelsblatt.com/opinion/german-monetary-mythology-805492
https://www.ecb.europa.eu/press/key/date/2016/html/sp160216.en.html
https://www.ecb.europa.eu/press/key/date/2017/html/sp170330.en.html

Bibliography

[accessed 16 December

2019].

Mudge, S. L., and Vauchez, A. 2016. “Fielding Supranationalism: The European
Central Bank as a Field Effect” The Sociological Review 64(2_suppl): 146-169.

Miuller, J-W. 2011. Contesting Democracy. New Haven: Yale Unversity Press.

Muller-Armack, A. 1978. “The Social Market Economy as an Economic and Social
Order” Review of Social Economy 36(3): 325-331.

Myrdal, G. 1953. The Political Element in the Development of Economic Theory.

translated from the German by Paul Streeten. London: Routledge and Kegan
Paul Itd.

Nordhaus, W. 1975. “The Political Business Cycle” The Review of Economic Studies
42(2): 169-190.

Oppenheimmer, A. (ed). 1994. The relationship between European Community law
and national law: the cases. Cambridge: CUP.

Orléan, A. 2008. “Monetary beliefs and the power of central banks” in J-P. Touffut
(ed). Central Banks as Economic Institutions. Cheltenham and Northampton,
MA: Edward FElgar.

Padoa-Schioppa, T. 1982. “Furopean capital markets between liberalisation and
restrictions” speech to the National Economuist's Club. Washington DC, 6 July.

Padoa-Schioppa, T. 2000. “An institutional glossary of the Eurosystem,” article for the
conference “T'he Constitution of the Eurosystem: the Views of the EP and the
ECB', 8 March. Available at:

7

2 ::ESSf[l I(‘: I)E:f]ﬂ] her (:(!If!
Padoa-Schioppa, T. 2004. The euro and its central bank: getting united after the
uron. Cambridge, MA: The MIT Press.
Papademos, L. 2004. “Policy-making in EMU: strategies, rules and discretion” speech
at Banco de Espana, Madrid, 19 April. Available at:

hitps://www.ecb.europa.eu/press/key/date/2004/html/sp040419.en.html
[accessed 16 December 2019].

Paul, J.P. 2010. Brlanz einer gescheiterten Kommunikation - Fallstudien zur
deutschen Entstehungsgeschichte des Euro und threr demokratietheoretischen
Qualitat. PhD Dissertation. Frankfurt: Johann Wolfgang Goethe-Universitat.

Peterson, W.C. 1980. “Stagflation and the Crisis of Capitalism” Review of Social
FEconomy 38(3): 277-287.

Pettifor, A. 2015. Why the euro is the gold standard writ large - and like the gold
standard, will farl. London: Prime.

Piketty, T. 2014. Capital in the Twenty-First Century. Cambridge, MA: Belknap Press
of Harvard University.

Pitkin, H. 1967. The Concept of Representation. Berkely, Los Angeles and London:
Unuversity of California Press.

262


https://www.theguardian.com/commentisfree/2015/dec/21/podemos-europe-radical-left-party-syriza-pablo-iglesias-spanish-elections
https://www.theguardian.com/commentisfree/2015/dec/21/podemos-europe-radical-left-party-syriza-pablo-iglesias-spanish-elections
https://www.ecb.europa.eu/press/key/date/2000/html/sp000308_1.en.html
https://www.ecb.europa.eu/press/key/date/2004/html/sp040419.en.html

Bibliography

Polanyi, K. 2001 [1944]. The Great 1ransformation. Boston: Beacon Press.

Pohl, K.O. 1989. “The further development of the European Monetary System” in
Collection of papers submitted to the Commuttee for the Study of Economic and
Monetary Union. Luxembourg: Office for Official Publications of the European
Communities, 129-156.

Pohl, K.O. 1991. “Basic Features of a European Monetary Order” in P.J.J. Welfens
(ed) European Monetary Integration: From German Dominance to an EC
Central Bank? Berlin: Springer-Verlag, 79 - 93.

Praet, P. 2015. “The APP impact on the economy and bond markets” intervention at
the annual dinner of the ECB’s Bond Market Contact Group, Frankfurt am

Main, 30 June, available at:
C I~ 14

[accessed 22 May 2019].
Przeworski, A. 1985. Capitalism and Social Democracy. Cambridge: CUP.

Reuters. 2015, 22 June. “Factbox: What 1s ECB Emergency Liquidity Assistance
(ELA) r)” [onhne] Auallable at: hﬁp&leuLer&canaﬂmJ@@mmzm

1dUSKBNOP21 XH20150622 [duessed 6 November 2019]

Rodrik, D. 2011. The Globalization Paradox. New York and London: W.W. Norton
and Company.

Rogoft, K. 1985. “The Optimal Degree of Commitment to an Intermediate Monetary
Target.” The Quarterly Journal of Economics 100(4): 1169-1189.

Rossiter, C. 1948. Consttutional Dictatorship: Crisis Government i the Modern
Democracies. Princeton, NJ: Princeton University Press.

Rousseau, J.J. 2012. Of the Social Contract and Other Political Wiitings. London:
Penguin.

Ropke, W. 1937. Die Lehre von der Wirtschafi. Wien: Verlag von Julius Springer.

Ropke, W. 1954. Economic Order and International Law. Academie de Droit

International de la Haye, Recuell de Cours, Volume 86/I1. The Hague: Kluwer
International Law.

Ropke, W. 1998 [1957]. The Humane Economy. Wilmington, DE: ISI Books.

Rosanvallon, P. 2011. Democratic Legitimacy: Impartality, Reflexivity, Proximity.
Princeton and Oxford: Princeton University Press.

RT. 2015, 12 July. “5-year "imeout" from the euro for Greece 1s “off the table” -

Martin Schulz” [online]. Available at: https://www.rt.com/news/273247 -greece-
timeout-bailout-grexit/ [accessed 16 December 2019].

Rudzio, K. 1999. Europds Notenbdnk 1st Einsam” Die Zc'If()l /QOOO Av(uldble at:

[accessed 7

November 2019].

Ruggie, J.G. 1982. “International Regimes, Transactions, and Change: Embedded
Liberalism in the Postwar Economic Order” International Organization 36 (2):

379-415.

263


https://www.ecb.europa.eu/press/key/date/2015/html/sp150630.en.html
https://www.reuters.com/article/us-eurozone-greece-ela-factbox/factbox-what-is-ecb-emergency-liquidity-assistance-idUSKBN0P21XH20150622
https://www.reuters.com/article/us-eurozone-greece-ela-factbox/factbox-what-is-ecb-emergency-liquidity-assistance-idUSKBN0P21XH20150622
https://www.reuters.com/article/us-eurozone-greece-ela-factbox/factbox-what-is-ecb-emergency-liquidity-assistance-idUSKBN0P21XH20150622
https://www.rt.com/news/273247-greece-timeout-bailout-grexit/
https://www.rt.com/news/273247-greece-timeout-bailout-grexit/
https://www.zeit.de/2000/01/Europas_Notenbank_ist_einsam/seite-5

Bibliography

Runciman, D. 2010. “Hobbes's theory of representation: Anti-democratic or proto-
democratic?” in I. Shapiro, S. Stokes, E. Wood, & A. Kirshner (eds) Political
Representation. Cambridge: CUP, 15-34.

Sacriste, G. and Vauchez, A. 2019. “The Euro-ization of Europe: The Extra-mural
Rise of the Government of the Euro and the Redefinition of the ‘European
Project’” in S. Hennette, T. Piketty, G. Sacriste and A. Vauchez How to
Democratize Europe. Cambridge, MA: Harvard University Press.

Saeki, M. and Shull, S. 2003. “Who Influences the Fed? Presidential versus
Congressional Leadership” Journal of Public Policy 23(3): 261-278.

Scharpf, F. 1999. Governing in Europe: Eftective and Democratic? Oxford: OUP.
Schelkle, W. 2017. The Political Economy of Monetary Solidarity. Oxford: OUP.

Schieritz, M. 2013. Die Inflationsliige: Wie uns die Angst ums Geld ruiniert und wer
daran verdient. Miinchen: Knauer.

Schmudt, V.A. 2015. “The Eurozone’s Crisis of Democratic Legitimacy: Can the EU
Rebuild Public Trust and Support for European Economic Integration?”
FEuropean Economy Discussion Papers 015, September.

Schmitt, C. 2005. Political Theology. Chicago, IL: University of Chicago Press.

Schmitt, C. 2008 [1928]. Constitutional Theory. Durham and London: Duke
University Press.

Schmutt, C. 2014 [1921]. Dictatorship. Cambridge: Polity.

Schmitt, C. 2015a. “The guardian of the constitution: Schmitt’s argument against
constitutional review” [extract from [1931] Der Hiiter der Verfassung] in L. Vinx
(ed) The Guardian of the Constitution: Hans Kelsen and Carl Schmitt on the
Limuts of Constitutional Law. Cambridge: CUP, 79-124.

Schmitt, C. 2015b. “The guardian of the constitution: Schmitt on pluralism and the
president as the guardian of the constitution” [extract from [1931] Der Hiiter der
Verfassung] in L. Vinx (ed) 7The Guardian of the Constitution: Hans Kelsen and
Carl Schmitt on the Limits of Constitutional Law. Cambridge: CUP, 125-178.

Schmitt, C. 2015¢. “Prussia contra Reich: Schmitt’s closing statement in Leipzig” in L.
Vinx (ed) The Guardian of the Constitution: Hans Kelsen and Carl Schmitt on
the Limits of Constitutional Law. Cambridge: CUP, 222-227.

Schwartz, A.J. 1987. Money in Historical Perspective. Chicago, IL: University of
Chicago Press.

Selmayr, M. 1999. “Die Wirtschafts- und Wihrungsunion als Rechtsgemeinschaft”
Archiv Des offentlichen Rechts 124(3): 357-399.

Shapiro, M. 1997. “The problems of independent agencies in the United States and
the European Union.” Journal of European Public Policy 4(2): 276-291.

Simons, H.C. 1936. “Rules versus Authorities in Monetary Policy” Journal of Political
Economy 44(1): 1-30.

Smith, A. 1982 [1776] The Wealth of Nations, books I-III. London: Penguin.

Smits, R. 1997. The European Central Bank - Institutional Aspects. The Hague:
Kluwer Law International.

264



Bibliography

Somek, A. 2015. “Delegation and Authority: Authoritarian Liberalism Today”
Luropean Law Journal 21(3): 340-360.

Sorel, G. 1999. Reflections on Violence. Cambridge: CUP.

Sparve, R. 2005. “Central Bank Independence under European Union and Other
International Standards” in Legal Aspects of the European System of Central
Banks. Liber Amicorum, Paolo Zamboni Garavelli. Frankfurt: European
Central Bank.

Stark, J. 2011. “Central banking after the financial crisis” IMFS Distinguished Lecture,
House of Finance, Goethe Universitit, Frankfurt am Main, 21 February.
Available at:

[accessed 16 December 2019].

Stein, H. 1994. Presidential Economics (3. Revised Ed.). Washington, D.C.:
American Enterprise Institute for Public Policy Research.

Stone Sweet, A. 2002. “Constitutional Courts and Parliamentary Democracy,” West
FEuropean Politics 25(1): 77-100.

Strauss, P.L. 1984. “The Place of Agencies in Government: Separation of Powers and
the Fourth Branch” Columbia Law Review 84(3): 573-669.

Streeck, W. 2013. “The Politics of Public Debt: Neoliberalism, Capitalist
Development, and the Restructuring of the State” MPIfG Discussion Paper

13/7.

Streeck, W. 2014. “How WIill Capitalism End?” New Lefi Review 87 (May-June): 35-
64.

Streeck, W. 2015. “Heller, Schmitt and the Euro” European Law Journal 21(3): 361-
370.

Sylla, R. 1988. “The Autonomy of Monetary Authorities: The Case of the U.S.
Federal Reserve System” in G. Tomolo (ed) Central Banks’ Independence in
Historical Perspective. Berlin and New York: Walter de Gruyter.

Thatcher, M. 2002. “Delegation to Independent Regulatory Agencies: Pressures,
Functions and Contextual Mediation” West European Politics 25(1): 125-147.

Thatcher, M. and Stone Sweet, A. 2002. “Theory and Practice of Delegation to Non-
Majoritarian Institutions” West European Politics 25(1): 1-22.

The Guardian. 2018, 23 October. “EU and Italy face off over populist government's
budget.” Available at: https://www.theguardian.com/business/2018/oct/23/eu-
and-italy-face-off-over-populist-governments-budget [accessed 16 December
2019].

Tietmeyer, H. 1991. The role of an independent central bank in Europe, in: P

Downes and R. Vaez-Zadeh (eds) The Evolving Role of Central Banks;, Central
Banking Department, IMF, Washington.

Tietmeyer, H. 1998, “Foreword” in S.F. Frowen and R. Pringle (eds) Inside the
Bundesbank. Basingstoke, Hampshire: Macmillan Press, 1x-x1.
Tobin, J. 1981. “The Monetarist Counter-Revolution Today - An Appraisal”
FEconomic Journal Roval Economic Society 91(361): 29-42.
265


https://www.ecb.europa.eu/press/key/date/2011/html/sp110221.en.html

Bibliography

Tognato, C. 2012. Central Bank Independence. Cultural Codes and Symbolic
Performance. Basnigstoke, Hampshire: Palgrave Macmillan.

Torres, F. 2013. “The EMU’s Legiimacy and the ECB as a Strategic Political Player in
the Crisis Context” Journal of European Integration 35(3): 287-300.

Trichet, J-C. 2009. “Ten years of the euro: successes and challenges” speech in
Osnabriick, 12 February. Available at:

https://www.ech.europa.cu/press/keyv/date/2009/html/sp090212_1.en.html
[accessed 3 November 2019].

Trichet, J-C. 2011a. “Building Furope, building institutions” speech on receiving the
Karlspreis 2011, Aachen, 2 June. Available at:

7

[accessed 16 December 2019].

Trichet, J-C. 2011b. Remarks at the farewell event, ECB, Frankfurt am Main, 19
October. Available at:

[accessed 16 December 2019].

Tuck, R. 2016. The Sleeping Sovereign: The Invention of Modern Democracy.
Cambridge: CUP.

Tudor, H. 1972. Political Myth. London: Pall Mall Press.

Tuorl, K. and Tuori, K. 2014. The Eurozone Crisis. A Constitutional Analysis.
Cambridge: Cambridge University Press.
Urbinati, N. and Warren, M.E. 2008. “The Concept of Representation in

Contemporary Democratic Theory” Annual Review of Political Science 11(1):
387-412.

Van Horn, R. and Mirowski, P. 2009. “The Rise of the Chicago School of Economics
and the Birth of Neoliberalism” in Mirowski, P. and Plehwe, D. (eds) 7he Road

from Mont Pélerin. Cambridge, MA and London: Harvard University Press,
139-178.

Van Rompuy, H. 2012. Towards a Gemune Economic and Monetary Union. Report
by President of the European Council. Brussels, 26 June, EUCO 120/12,
PRESSE 296

Veblen, T. 1904. The Theory of Business Enterprise. New York: Charles Scribner's
Sons.

Veit, O. 1950. Deutsche Geldpolitik. Frankfurt: Vittorio Klostermann.

Verdun, A.C. 2001. “The Political Economy of the Werner and Delors Reports:

Continuity amidst Change or Change amidst Continuity?” i L. Magnussen and

B. Strath (eds) From the Werner Plan to EMU: The Economic-Political
Embedding of Labour Markets between Europe and the Nation in Historical
View. Brussels: Peter Lange, 73-96.

Verdun, A.C. 2003. "La nécessité d'un « gouvernement économique » dans une UEM
asymétrique. Les préoccupations francaises sont-elles justifiées?” Poliique

européenne 2003/2 (n° 10): 11 - 32.

Verhofstadt, G. (rapporteur). 2016. Report on possible evolutions of and adjustments

266


https://www.ecb.europa.eu/press/key/date/2009/html/sp090212_1.en.html
https://www.ecb.europa.eu/press/key/date/2011/html/sp110602.en.html
https://www.ecb.europa.eu/press/key/date/2011/html/sp111019.en.html

Bibliography

to the current institutional set-up of the European Union, Committee on
Constitutional Affairs, 20 December.

Vocke, W. 1955. “Topical Questions of Central Bank Policy,” Monthly Report of the
Bank Deutscher Linder October: 1-5.

Vocke, W. 1973. Memoiren. Stuttgart: Deutsche Verlags-Anstalt.

Wallace, W. and Smith, J. 1995. “Democracy or technocracy? European integration
and the problem of popular consent” West European Politics 18(3): 137-157.

Weber, M. 1968a. Economy and Society. Vol. 1. New York: Bedminster Press.
Weber, M. 1968b. Economy and Society. Vol. 2. New York: Bedminster Press.
Weidmann, J. 2013. “Who Calls the Shots? The Problem of Fiscal Dominance”

speech at the BAF-BBk Macroeconomics and Finance Conference Paris 24
May. Available at:

n.html#3 [accessed 16 May 2018].

Weller, J.H.H. 1995. ““The State Uber Alles.” Demos, Telos and the German
Maastricht Decision” Robert Schuman Centre for Advanced Studies Working
Paper1995/19.

Weintraub, R.E. 1978. “Congressional supervision of monetary policy” Journal of
Monetary Economics 4(2): 341-362.

Werner Report. 1970. “Report to the Council and the Commission on the realisaion
by stages of economic and monetary union in the Community” Bulletin of the
FEuropean Communities supplement 11/70.

White, J. 2015. “Emergency Europe” Political Studies 63(2): 300-318.

White, J. 2017a. “Policy Between Rules and Discretion” in J. Hein and C. Joerges
(eds) Ordoliberalism, Law and the Rule of Economics. London: Bloomsbury.

White, J. 2017b. Rhythm and Its Absence in Modern Politics and Music” German
Life and Letters 70: 383-393.

White, J. forthcoming. Politics of Last Resort. Oxford: OUP.

Wilkinson, M.A. 2015a. “Authoritarian Liberalism in the European Constitutional
Imagination: Second Time as Farce?” Furopean Law Journal 21(3): 313-339.

Wilkinson, M.A. 2015b. “The Euro Is Irreversible! ... Or 1s 1t?: On OMT, Austerity
and the Threat of “Grexiat,” German Law Journal 16(4): 1049-1072.

Wilkinson, M.A. 2019. “Authoritarian Liberalism in Europe: A Common Critique of
Neoliberalism and Ordoliberalism” Critical Sociology 45(7-8): 1023-1034.

Williams, G. 2005. “The EU's independent agencies: istitutionalising responsible
European governance?” Political Studies 53(1): 82-99.

Wilsher, D. 2014. “Law and the Financial Crisis: Searching for Europe's New Gold
Standard” European Law Journal 20(2): 241-283.

Wood, J.H. 2005. A History of Central Banking in Great Britain and the United
States. Cambridge: CUP.

Wooley, J.'T. 1984. Monetary Politics: The Federal Reserve and the Politics of
267


https://www.bundesbank.de/Redaktion/EN/Reden/2013/2013_05_24_weidmann.html#f3
https://www.bundesbank.de/Redaktion/EN/Reden/2013/2013_05_24_weidmann.html#f3

Bibliography

Monetary Policy. Cambridge: CUP.

Young, B. 2017. “What 1s Neoliberal in Germany's and Furope's Crisis Politics?” in .
Hein and C. Joerges (eds) Ordoliberalism, Law and the Rule of Economics.
London: Bloomsbury.

Zalioli, C. and Selmayr, M. 1999. “The External Relations of the Furo Area: Legal
Aspects” Common Market Law Review 36(2): 273-349.

Zalioli, C. and Selmayr, M. 2000. “The European Central Bank: An Independent
Specialized Organization of Community Law” Common Market Law Review

37(3): 591-643.

Zalioli, C. and Selmayr, M. 2001. The Law of the European Central Bank. Oxford:
Hart Publishing.

Zihioli, C. and Selmayr, M. 2007. “The Constitutional Status of the European Central
Bank” Common Market Law Review 44(2): 365-399.

Zweig, S. 2011. The World of Yesterday. London: Pushkin Press

268



	Declaration
	Abstract
	Acknowledgements
	List of Pictures and Figures
	Introduction
	Chapter 1
	The Monetary Order and the Problem of Politics
	Introduction
	Money and Politics in the Interwar Period
	The Death of Gold and the ‘Old’ Central Bank Independence
	The Problem of Politics in Relation to the Monetary Order

	The Primacy of Politics in Keynesianism (and Beyond)
	Social Democracy
	Keynes and the Capitalist Economy
	The Dependent Independence of the Central Bank

	Intermezzo: The Irrelevance of Hayek
	The Primacy of the Constitution in Ordoliberalism
	The Economic Constitution
	The Role of the Central Bank

	The Primacy of Rules in American Neoliberalism
	Rules vs Authorities in the Absence of the Gold Standard
	The Economic Approach to Central Banking

	Conclusion

	Chapter 2
	The Myth of the Hyperinflations and the Emergence of Central Bank Independence in Germany
	Introduction
	Central Banking in the Post-War Period
	Central Bank Independence in European Monetary Integration

	The Constitution of Independence
	The Inflations in Central Bank Discourse

	Myth and the Dual Representation of the People
	Myth as a pouvoir moteur
	The Central Bank as an Organic Representative of the People

	Conclusion

	Chapter 3
	The Economic Science of Central Bank Independence
	Introduction
	Stagflation and the Science of Central Bank Independence
	The Theory of Central Bank Independence
	The Problem of Beginnings and the Rules-based Order
	The Futility of Politics
	Central Bank Independence and the Credibility of the Rule

	Measuring Independence
	Central Bank Independence and the Political Business Cycle

	Conclusion: The Elimination of the Political Question

	Chapter 4
	The Constitution of the European Central Bank
	Introduction
	Monetary Union and the Transnational Problem of Politics
	From Werner to Delors
	The Question of Transferring Sovereign Powers

	The Fed: ‘Independent within Government’
	The Fed’s Foundation of Independence
	The Governmental Role of the Fed
	Montesquieu and the Mediation of Sovereign Power

	ECB: ‘Independent of Governments’
	The Hobbesian Problem of Politics
	The Social Contract and the ECB as a Sovereign Representative
	The Monetary Union as an Escape from the State of Nature
	The Myth of the Hyperinflations and the ECB
	International Monetary Anarchy
	Irreversibility

	Sovereign Loneliness, Plural Sovereignties

	Conclusion

	Chapter 5
	The Governmental Logics of the ECB and Their Contradictions
	Introduction
	The Rule of Treaty Law
	The Community of Law
	Law as a Protection from Politics
	Law Protecting Society Against the Central Bank
	The Problem of Discretion, Legal Uncertainty and Change

	The Rule of Technocratic Expertise
	Technocracy as the Highest Form of Bureaucracy
	The Telos of Technocracy and Its Grounding
	Technocracy Against the Rule of Law and Democracy

	The Rule of the Peoples
	Tying the Hands of Government in the Name of Democracy
	Tying the Hands of the People in the Name of Democracy
	The Limits of Constrained Democracy

	Conclusion

	Chapter 6
	The Emergency Politics of the ECB
	Introduction
	Constitutional Guardianship and the ECB
	The OMT and the Ambiguity of the Law
	The ECB’s Usurpation of Powers
	Suspending Market Discipline
	The Essence of the EMU Constitution
	Necessity, Law and Democratic Authority
	Permanent Transformation and Political Authority

	The Peoples against the People: The Case of Greece
	The Problem of Politics ‘From Below’
	Ein Exempel Statuieren: Mythical Violence in Greece
	Access to Money as a Means of Coercion

	Conclusion

	Chapter 7
	The Technocratic Necessity of European Sovereignty
	Introduction
	The Crisis of Dual Sovereign Representation
	Overcoming the Member States’ Sovereign Power over Economic Policy
	Democracy as the Constituent Decision on the Euro

	European Sovereignty in the Name of Stability
	Sovereignty as Governmental Capacity
	The People of Europe as a Foundation of Sovereign Authority

	Monetary Order and the Problem of Politics after the Eurozone Crisis
	Sovereignty, Economic Government and the Euro
	The Eclipse of Central Bank Independence as a Response to the Problem of Politics

	Conclusion

	Conclusion
	Bibliography

